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Ba1e4B.  In  compliance  ^Ith  tbe  act  of 
September  7, 1891,  crimtnal  cases  reaching 
here  during  term,  and  before  tbe  docket 
baa  been  closed,  will  be  In  order  for  hear- 
ing on  the  tenth  day,  exclaslve  of  San- 
days,  after  their  arrlTaL  As  soon  as  tbe 
bill  of  exceptions  and  transcript  of  tbe  rec- 
ord are  received  by  tbe  clerk,  be  shall  give 
notice  by  mail  to  the  counsel  for  tbe  plaln- 
tltt  in  error,  and  to  tbe  i^ollci  tor  general 
or  county  court  solicitor  concerned,  and, 
Id  capital  cases,  to  the  attorney  general, 
of  the  day  of  the  hearing.  OaseB  arriving 
after  tbe  docket  of  a  term  has  been  closed 
will  tw  heard  at  the  next  tenn»  in  advance 

10  80.  (1 


of  all  other  business,  and  In  the  order  of 
tbeir  filing  In  tbla  court. 

After  to-day  tbe  court  will  meet  at  11 
o'cluck  A.  M.,  take  recces  from  half  past 
1  o'clock  to  8  o'clock  p.  u.,  and  adjoam 
for  the  day  at  6  o'clock  p.  ic. 

Adopted  January,  1892. 

For  rnles  as  to  exoeptloDS  to  evidenoe,  and  u 
to  taklDg  oral  examtnatton  of  wltnesBet  in  chan- 
cer; cases,  see  9  Bouth.  Bap.  Iv. ;  for  rules  as  to 
billB  of  exceptions,  briefs,  and  si^amentsof  ooqd- 
■el,  and  as  to  filing  transoript  and  afflrmanoe  on 
oerUflcate,  see  6  Sooth.  Bep,  v.*  vL:  for  role  as  to 
aevetanoe  In  orlmlnal  eaaea,  see  t  Sooth.  Bepu  It. 


Digitized  by 


CASES  KEPOBTED. 


Abnev.  Lattler  t.  (La.)  360 

AbranuB,  Fenouilh  t.  (La.)  078 

AtUmu  T.  Cameron  (Ala.)......  B06 

Adams  t.  Forsjthe  (La.)  622 

Adams  t.  Fry  (Fla.)  M9 

Adams  t.  State  (Fla.)   lOR 

Adams  t.  Vicksburg  Baok  (Miss.)   102 

Adams,  Jacksoaville,  T.  &  K.  W.  By  Co. 

(Fla.)  465 

Addison,  Cntxer  t.  (La.)  779 

Adertaold  t.  Blothenthal  (Ala.)  380 

Agnev  T.  Walden  (Ala.)  224 

Afabama  6.  S.  R.  Co.  v.  Tapia  (Ala.)  iS6 

Alabama  O.  &  B.  Co.,  Hoodj  v.  (Ala.)  905 

Alabama  Uldland  Bj*  Co.,  BcarbroaKh  t. 

(Ala.)  :  816 

Alabama  Mineral  Land  Ca  t.  Commis- 
sioners' Court  of  Ferry  County  (Ala.). . .  050 

Alabama H.  Ry.  Co.  T.Newton  (Ala.)   89 

Alabama  State  Land  Co.  t.  Reed  (Ala.)  288 

Alabama  A;  V.  R.  Co.  t.  BrenDao  (Miss.). . .  451 
Alabama  &  V.  R.  Co.  t.  Bummers  (Miss.). .  68 

Alba  T.  BtrODg  (Ala.).  242 

Alba,  Sibley  ^(Ala.>  831 

Alexander  t.  C!Ity  of  Vicksbarg  (Miss.). ...  62 

Alezaader.  Levy  T.  (Ala.)  *  894 

Alfred,  State  V.  (La.)  S87 

AllbrittOD  T.  State  (Ala.)  426 

Allen,  SuccessioD  of  (La.)  804 

Alleo.  State  t.  (Hiss.)  478 

Americaa  Fire-Proof  Steel  Car  Co.  of  Ala- 
bama, Brideeport  Iiaod  &  Imp.  Co.  t. 

(Ala.)  704 

Andrews  t.  Simmons  (Miss.)   65 

Andriea,  Snccesslon  of  (La.)   888 

AnseloTicb.  t.  His  Creditors  (La.)  344 

Anniston  Pipe- Works  t.  Mary  Pratt  For* 

nace  (5o.(AIa.)  269 

Anniston  Rolling-Mills,  Wortzbarger  t. 

(Ala.)  129 

Arnault.  Billxery  t.  (La.).  49? 

Askew  T.  State  (Ala.)  657 

Atkinson  t.  James  (Ala.)  846 

Atkinson,  Greaves  t.  (Miss.)   78 

Atlantic  &Q.O.0.&O.  Land  Co.  t.  Kins- 
man (Fla.)  555 

Angnsti  t.  Lawless  (La.)  ,  171 

Anfd,  Appeal  of  (La.)  877 

Awbrvy, Bennett  T.  (La.)  881 

Awbrey,  Pacer.  (La.)  S8l 

A.  Wilberte  Sons  Lumber  &  Single  Co.  t. 
Patoreau  (La.)  782 

Badders.  Davis  T.  (Ala.)  422 

Baker.  Bast  Tennessee,  Y.  &  G.  R  Ck>.  t. 

(Ala.)  811 

Baker.  State  t.  (La.).  856 

Baker,  State  T.  (La.)  ;  405 

Baldwin  T.  Walker  (Ala.)  891 

Ball.  Jones  v.  (Ala.)   849 

Bancber,  Carroll  v.  (La.)  187 

Barnard  V.  Gall  (La.)   6 

Baron  t.  Baum  (La.)   766 

Barrios  t.  Lacroix  (La.)  B98 

Baum,  Baron  r.  (La.)  766 

Bauman.  Godcbauz  t.  (La.)  674 

Beaird,  Bonner  T.  (La.)  873 


p>fi« 

Bennett     Awbrey  (La.)  881 

Bernbelmer.  Turner  v.  (Ala.)  750 

Berrv  v.  Dobaon  (Miss.)   45 

Kerthelot  t.  Fitcb  (La.)  867 

B«rtron  t.  Stewart  (La.)  295 

BibbT.  State  (Ala  )  506 

Billgery  7.  Arnault  (La.)  497 

Blair,  Hood  T.  (Ala.)  671 

Blair,  White  t.  (Ala.)  267 

Bledsoe  t.  Gary,  two  oases  (Ala.)  002 

Block,  BoDiol  V.  (La.)  668 

Blutbentbal,  Aderhold  t.  (Ala.)  280 

Board  of  Assessors,  Oast  t.  (La.)  184 

Board  of  AsseBiors,  Ricks  t.  (La.)  202 

Board  of  Assessors,  Smith     (Ls.)  887 

Board  of  Directors  of  City  Schools  of  New 

Orleans.  Fisberv.  (La.)  494 

Board  of  Sup'rs  of  Carroll  County,  Hngb-  ' 

BtoDT.  (Miss.)   01 

Board  of  Trustees  of  University  of  Alaba- 
ma, Higgins  V.  (Ala.)  812 

Bogacki  v.  Welch  (Ala.).  380 

Boiling  V.  Roman  (Ala.)...  658 

Bonielv.  Block  (La.)  869 

Bonner  v.  Beaird  (La.)  878 

Borge;  Succession  of  (La.)  418 

BoBticT.  State  (Aia.)  602 

Bouleries,  Cftataniev.  (La.)   1 

Bourgeois.  Webre  v.  (La.)   728 

Bowie  V.  OreeoTille  St.  Ry.  Co.  (Miss.). ...  674 

Bowman,  Howell  v.  (Ala.)  640 

BradSeld,  Georgia  Pnc  Ry.  Co.  v.  (Miss.). .  577 

Bradford,  Grevemburg  v.  (La.)  786 

Bradley,  Rotbenberg  v.  (Miss.)  923 

Brady  v.  Brady  (La.)   926 

Brady  v.  Cook  (Mitis.)   56 

Bragg.  Pattison  v.  (Ala.)  267 

Bramlett  v.  Roberts  (Miss.)   66 

Breletv.  Mullen  (La.)   865 

Brennan,  Alabama  ft  V.  R  Co.  v.  (Miaa.)..  461 
Bridgeport  Land  ft  Imp.  Co.  v.  American 
Fire-Proof  Steel  Car  C!o.  of  Alabama 

(Ala.)    704 

Brlneon  v.  Edwards  (Ala.)  ,  219 

Brookhaveo  Lumber  ft  Hanuf  g  Oo.  T.  Illi- 
nois Cent.  R.  Co.  (Miss.)   66 

Brousaard,  Laudry  V.  (La.)....   8 

Brown  V.  Peters  (Ala.)  861 

Brown  v.  SUte  (Fla.)  786 

Brown  v.  State  (Miss.)  079 

Bncbanan.  Sweetzerv.  (Ala.)  653 

Bufkin  V.  Lyon  (Miss.)   88 

Bufordv.  Shannon  (Ala.)  268 

Burdaau  v.  Hia  Creditors  (La.)  896 

Burke  v.  Taylor  (Ala.)  130 

Burke.  Mobile  Sav.  Bank  v.  (Ala.)  828 

Butler  V.  Oarke  (La.)  409 

Caffey  v.  State  (Ala.)  426 

Calder  v.  His  Creditors  (La.)  980 

Calder  v.  Police  Jury  of  TerrebDnne(La.)..  726 
Caldwell,  CapiUl  Citr  Ins.  Co.  v.  (Ala.). ...  855 

Caldwell,  Pollak  v.  (Ala.).  366 

Calboun,  Appeal  of  (La.)  810 

Calhoun  v.  McKoigbt  (La.)  783 

Cftihounv.  Pier8on(La.)  880 

Calhoun  r.  Teal  (La.)  880 


10  BO. 


Digitized  by 


CABES  BEFORTED. 


Paw 

Galhonn  t.  Thorpe  (La.)  880 

Cameron     LouiBTille,  K.  O.  A  T.  R  Co. 

(MisB.)  654 

Cameron,  Adama  v.  (Ala.)  606 

Canal  Ai  a  R.  Co.  t.  Crescent  City  R  Co. 

(La.)  888 

Canal  &  C.  R  Co.  v.  Orleans  R  Co.  (La.)..  389 

Canal  ft  C.  St.  R  Co..  State  v.  (La.)   &40 

CannoD,  Newman  t.  (La.)  988 

Canton  Cotton  Warehouse  Co.  t.  Pottfl 

(Hiss.)   M 

CaDton  Cotton  Warebouie  Co.  Potts 

(MiBB.)  448 

Cantrell,  Eansas  City,  H.  &  B.  R  Co.  t. 

(Miss.)  680 

Capital  City  Ins.  Co.  r.  Caldwell  (Ala.). ...  855 
Carondelet  Canal  NaT.  Co.     City  of  New 

Orleans  (La.)  871 

Carpenter,  Hathis  t.  (Ala.)  841 

Carroll  v.  BRncker(La.)  187 

Carter,  Zeigler  v.  (Ala)  880 

Castanie  v.  BoulerieB  (La.)   1 

Central  Railroad  &  Banking  Co.  of  Georgia 

T.  Ingram  (Ala)  516 

Obaffe  T.  Gill  (La.)  861 

Chafle  T.  Uackenzfe  (La.)  860 

Chambers.  State  v.  (La.)  S47 

CHiambera.  State  v.  (La.)   886 

Chancellor  T.  Donnell  (Ala.)  910 

Chandler  v.  Vandegrift  Bhoe  Co.  (Ala.). .. .  9.58 

ChapotoD  T.  Her  Creditors  (La.)  8U2 

Chase  t.  Bibemia  Nat  Bank  of  New  Or- 

UanB(La.)...:.  879 

Cheney  t.  Kelly  (Ala.).  664 

ChoppiD,  Union  Nat.  Bank  v.  (La.)  697 

Citizena'  Bank  of  Louisiana  t.  Miller  (La.)  779 
Citizens*  Back  of  Louisiana  t.  Ober  & 

Sons  Co.  (La.).  .J  779 

Citizens'  Bank  of  Louisiana  t.  Webre  (La.)  738 

City  Compress  Co..  Solomon  T.jlllBS.).  44A 

Cil7  Council  of  MontgomeiT,  Thorington 

T.  (Ala.)  684 

City  of  GreeoTille,  GraeuTUle  Ice  ft  Coal 

Co.  T.(Mlfls.).  574 

City  of  Greenville,  Nesbitt  t.  (Miss.)  462 

City  of  Jackson,  Julienne  t.  (Hiss.)   43 

City  of  Jacksonville,  Selden  y.  (Pla.)  457 

City  of  Jacksonville.  Spratt  T.  (Fla.)  734 

City  of  Mobile  V.  Craft  (Ala.)  584 

City  of  New  Orleans,  Appeal  of  (La.).  851 

City  of  New  Orleans  v.  Lagmao  (La.)  244 

City  of  New  Orleans  v.  New  Orleans  &  N. 

E.  R  R  (La.)  401 

City  of  New  Orleans  v.  O'Neil  (La.)  246 

City  of  Mew  Orleans,  Carondelet  Canal 

NaT.  Co.  V.  (La.)  871 

City  of  New  Orleans,  Nicholson  t.  (La.). .  404 

City  of  New  Orleans,  State  v.  (La.)  706 

City  of  New  Orleans,  Vidalat  v.  (La.)  175 

01^  of  VickBburg.  Alexander  7.  (Misa). ..  63 

Claflln  Co.  V.  Feibleman  (La.)  862 

Claflin  Co.,  F.  S.  &  H.  Roseabmrsr  r.  (Als.)...  bil 

Clanton  v.  Scruggs  (Ala.).   757 

Clark  v.  Pope  (Pla.)  686 

Clark,  United  States  BoUlng  Stock  Co.  t. 

(Ala.).  817 

Clark,  Weedon  t.  (Ala.)  807 

Clarke,  Butler  t.  (La.)  490 

Clarke,  Mclver  v.  (Miss.)  681 

Clavery,  State  v.  (La.)  208 

Clemens  v.  Meyer  (La.)  79* 

Clements.  Goree     (Ala.)  90A 

Clesi,  State  v.  (La.)   409 

Clisby,  Steioer  v.  (Ala.)  240 

Cobea  v.  Jemison  (Miss.)^   46 

Collier  v.  Davis  (Ala.)   86 

Collins,  Smith  t.  (Ala.)  884 

Commissioners'  Court  of  Perry  County, 

Alabama  Mineral  Land  Co.  v.  (Ala.)  550 


Comstock,  Succession  of  (La.)  850 

Coonor  v.  State  (Fla.)  881 

Oonoverv.  Russ  (Fla.)  665 

Consolidated  Electric  Light  Co.  t.  People's 

Electric  Light  &  Gae  Co.  (Ala.)  440 

Cook,  Brady  v.  (Miss.)   56 

Cook.  Mulloy  v.  (Ala.)  840 

Coosa  Furnace  Co.,  O'Connor  Hln.  ft  Han- 

uf'g  Co.  T.  (Ala.)  ,  290 

County  Com'n  of  Orange  County,  Johns  t. 

(Fla.)    96 

County  Com'rs  of  Toluaia  Cotmty,  Stater. 

(Pla.)  :   14 

Craft  V.  Stoutz(Ala.)  647 

Craft.  City  of  Mobile  v.  (Ala.)  584 

Crawford,  Payne  v.  (Ala.)   911 

Crawford.  Statev.  (Fla.)  118 

Crescent  City  Brewing  Co.  t.  Planner 

(La.)  884 

Crescent  City  R  Co.,  Canal  ft  G.  R  Co.  t. 

(La.)  888 

Crllly  v.  Texas  &  P.  Ry.  Co.  (La.)  400 

Crocker  v.  Smith  (Ala.)  258 

Crnflfordv.  Yassar  (Ala.).  850 

Croft  V.  State  (Ala.)  617 

Cromwell  v.  Horton  (Ala.)  898 

Crossett,  Illinois  Cent  R  Co.  t.  (Hiss.). . . .  478 

Crowley.  Durbridge  v.  (La.)  402 

Curtis.  State  v.  (La.)  784 

Cutrer  v.  Addison  (La.)  778 

Dalton,  State  v.  (Miss.)  678 

Davldaon.  Derouen  t.  (La.)   7 

Davis  V.  Badders  (Ala.)  488 

Davis  V.  Davis  (Hiss.)   70 

Davis  v.  Louisville,  N.  O.  ft  T.  R  Ca 

(Misfl.)  460 

Davis  V.  Netterville  (Miss.)   83 

Davis  V.  Schmidt  (Hisa.)  64 

Davis,  Collier  v.  (Ala.).   86 

Davis.  Johnson  v.  (Ala.)  811 

Davis,  Joseph  v.  (Ala.)  880 

Defies,  State  v.  (La.)  697 

Deffes,  State  v.  (La.)  818 

De  Loach  Milla  Manuf'g  Co.  v.  Middle- 

brooks  (Ala.)  917 

Dennison,  Stale  v.  (La.)  690 

Derouen  v.  Davidaoo  (La.)   7 

DewhurstT.  Wright  (Fla.)  688 

Dexter  v.  Ohlauder  (Ala.)  BS7 

Dick.  Smith  v.  (Ala.)  845 

Dielmao.  Schlieder  v.  (La.).....'  084 

Dismukes.  Mobile  ft  O.  RCo.  T.  (Ala.)....  889 

Dobson.  Berry  v.  (Miss.)   46 

Dolan,  Tyeh  v.  (Ala.)  887 

Donald  V.  Nelson  (Ala.)  ,  »17 

Donald.  Sute  v.  (La.)  600 

Donnell,  Chancellor  v.  (Ala.)  810 

Donovan.  Highland  Ave.  ft  B.  R  Co.  t. 

(Ala.)  188 

Dora  Coal  Hln.  Co..  Hooper  v.  (Ala.)  658 

Douglass.  Sevier  v.  (La.)  804 

Drennan,  Tompkins  v.  (Ala.).  638 

Drewry  v.  Leinkauff  (Ala.)  868 

Ducote  v.  Rachal  (La.)  888 

Dunbar,  Jackson  v.  (Hlia.)   88 

Duncan  t.  State  (Pla.)  815 

Duncan.  Mitchell  T.  (Ala.)  881 

Dundee  Mtg.,  Trust  ft  Inv.  Ca  t.  Nixon 

(Ala.)  811 

Dunton  v.  Keel  (Ala.)   388 

Durbridge  v.  Crowley  (La.)  40S 

Dusenberry,  Highland  Are.  ft  B.  R  Co.  t. 

(Ala.)  T  874 

East  Coast  Transp.  Co.,  Indian  River  Steam- 
Boat  Co.  V.  (Pla.)  480 

East  Tennessee,  V.  ft  G.  R  Co.  v.  Baker 
(Ala.).  ail 


Digitized  by 


OASES  HKPOBTED, 


Til 


Page 

East  Tennessee.  V.  A      R  Co.  t.  Thomp- 
son (Ala.)  280 

Eut  Tennessee,  V.  ft  O.  R.  Co.  t.  Watson 

fAIa.)  228 

Edwards,  Brinson  v.  (Ala.)  319 

Efflne-ham  t.  Hamilton  (Miss.)   89 

Eichold.  Goldemitb  v.  (Ala.)   80 

Ellsworth  V.  Baile(Fln.)  612 

Elmsley  t.  Georgia  Pac.  Rv.  Co.  (Miss.)-  •  •  41 
ElytoD  Land  Co.  T.  South  &  North  Ala.  R. 

Co.  (Ala.)  270 

Elyton  Land  Co  .  Sidel  v.  (Ala.)  489 

English  V.  Progress  £lectric  Lights  Motor 

Co.  (Ala.i   184 

Enriquez,  Keech  v.  (Fla.)   91 

Ensmfnger,  Kioney  v..  two  cases  (Ala.).. .  148 

Espalla  T.  Goitschalk  (Ala.)   705 

Espalla  V.  Richard  (Ala.)   187 

Everson,  Irwin  v.  (Ala.)  820 

Excelsior  Flantinff  &  Manof  g  Co.,  Ober  t. 

(La.)  798 

Syrfoh  t.  His  Creditors  (La.)  608 

Farelly  T.  Hetairie  Cemetery  AsB*n  (Ija.)^ . .  886 

Farley  7.  Farley  (Ala.)  646 

Farqnhar,  Seymour  t.  (Ala.)  6S0 

Feagin  v.  Jones  (Ala.);   587 

Feebleman,  Tracer  t.  (Ala.)  218 

Feibleman.  B.  B.  Claflin  Co.  r.  (La.)  862 

Fennetl.  Friedman  v.  (Ala.)  640 

Ferris  t.  Uontgomery  liand  &  Imp.  Co 

(Ala.)   607 

FestorazEi  y.  tit  Joseph's  Catholic  Church 

(Ala.)  581 

Firemen's  Bldg.  Asb'd.  Oldstein  v.  (La.)..  928 

Firemen's  Ins.  Co..  Pnrves  t.  (La.)  496 

Ffsher  V.  Board  of  Directors  of  (3ity  Schools 

of  New  Orleans  (La.)  494 

Filcb,  Berthelot  t.  (La.).  887 

Flanner,  Crescent  Clw  Brewing  Co.  t. 

(La.)  884 

Flower  t.  O'Bannon  (La.)  876 

Flowers.  Jeraigan  v.  (Ala.)  4-37 

Foot  V.  Goldman  (Miss.)   62 

Forbes.  Torrey  v.  (Ala.)  82lJ 

Forsyth.  Qraugnard  v.  (La.)  799 

Forsythe.  Adams  t.  (La.)  682 

Foster,  Oatchell  v.  (Ala.)  484 

Francis  VandegrEft  Shoe   Co.,  Scott  t. 

(Miss.).  465 

Frank.  Purnell  v.  (Miss.)   60 

Freiberg  V.  State  ( Ala.  j  708 

French  t.  State  (Ala.)  55:( 

Friedman  t.  FeDoell  (Ala.)  649 

Fruge,  State  t.  (La.)  621 

Fry,  Adams  T.  (Fla.;  6S9 

F.  8.  &  H.  Rosenberg  t.  H.  B.  Claflin  Co. 

(Ala.)  621 

Oaffordv.  Lofton  (Ala.)  

Gaines  t.  Eeeton  (Miss.).'   71 

Gall,  Barnard  v.  (La.)   5 

Garrett  v.  Jones  (Ala.)   702 

Garrett  T.  8ewell(Ala.)  226 

GarWnv.  Watkins  (Fla.)  818 

Gary,  Bledsoe  v.,  two  cases  (Ala.)  608 

GastT.  Board  of  Assessors  (La.)   184 

Oatchell  t.  Foster  (Ala.)  484 

Gay  T.  Hebert  (La.)  775 

Gayden  v.  Tnfts  (Miss.)   58 

George,  Mobile  &  U.  R.  Co.  t.  (Ala.)  i4r> 

Georgia  Pac.  Ry.  Co.  v.  Bradfield  (Miss.). .  677 
Georgia  Pac.  Ry.  Co.  Robinson  (Hiss.). .  60 
Georgia  Pac.  Ry.  Co..  Elmsley  v.  (Miss.). . .  41 

Germain  Fruit  Co.,  Hudson  T.  (Ala.)  920 

Germania  Ins.  Co.,  Purveav.  (La.)  4Wi 

Gessner.  State  v.  (La.)  404 

Gibson  V.  J.  Snow  Hardware  Co.  (Ala.). .  .  SM 
QUI  Chaffe  t.  (La.)   861 


Pine 

Gill,  Katz  V.  (La.)  864 

Girardey,  Succession  of  (La.)  851 

Glass  V.  Memphis  &C.R.  Co.  (Ala.)  215 

Gtidden,  Succession  of  (La.)  877 

Godchauzv.  Baumann  (La.)   674 

Goldman.  Foot  v.  (Misa.)   68 

Goldsmith  v.  Eichold  (Ala.)   80 

Goodbar  v.  Tatum  (Miss.)  078 

Goodson  V.  State(Fla.)   788 

Gordon,  Blein  v.  (Ala.)  681 

Gordon,  Wbiseoant  v.  (Ala.)  618 

Goreev.  Clements  (Ala.)  906 

Goree.  Wadswortb  t.  (Ala.)  848 

Gottachnlk,  Espalla  v.  (Ala.)  750 

Grady  v.  Ibach  (Ala.)  287 

Graham.  Memphis  &  C.  R  Co.     (Ala.)...  288 

Graugnard  t.  Forsytb(La.)  799 

Greaves  v.  Atkinson  (Miss.)   78 

Greenville  Ice  &  Coal  Co.  r.  Oitrof  Green- 
ville (Miss.)  674 

Greenville  St.  Rr.  Co.,  Bowie  v.  (Hln.)...  074 

<3revemburg  T.  Bradford  (La.)  786 

Griet  v.  Lomaz  (Ala.)  888 

Goillory,  Bute  T.  (La.).....'  761 

Hackett  v.  His  Creditors  (La.)   181 

Bagler.  Jones  v.  (Ala.)   845 

Haile.  Ellsworth  v.  (Fla.)   612 

Hairston  v.  State  (Miss.)   479 

Hall  V.  Moore(Miss.)   74 

Hall,  State  v.  (La.)   196 

Hall,  State  v.  (Miss.)   64 

Hamilton.  Effingham  v.  (Miss.)   89 

Hamilton.  Eelloge  v.  (Miss.)   479 

Hamilton.  State  v'.  (Miss.)   67 

Hanover  Fire  Ins.  Co.  v.  Lewis  (Fla.)   297 

Hansel!  v.  Haosell  (La.)   941 

Hanson  v.  Todd  (Ala.)   804 

Hardj-.  Wingo  v.  (Ala.)   659 

Harmon  v.  8i)er  (Ala.)   480 

Harmon,  Pollak  v.  (Ala.)    166 

Harper.  Willianis  v.  (Ala.)u   887 

Harris  V.  State  (Miss.)   478 

Harrison  v.  State  (Ala.)   80 

Harrub.  State  v.  (Ala.)   762 

Hartr.  Steele  (Ala.).   248 

Hartner.  Hist  t.  (La.)   769 

Hartner,  RIst  v.  (La.)   780 

Harvey,  Succession  of,  v.  Harvey  (La.). . . .  410 

Harvey,  Stanton  v.  (La.)   778 

Hawes  V.  Kucker{Ala.)   85 

Hawkins  v.  State  (Fla.)   822 

Haworth  v.  Norria  (Fla.)   18 

H.  B.  Claain  Oo.  t.  Feibleman  (La.)   868 

H.  B.  ClaQin  Co.,  F.  S.  &  H.  Rosenberg  t. 

(Ala.)   621 

Hebert.  Gay  v.  (La.)   775 

Hellen  v.  Steiuwender  (Fla.)   207 

Hemingway,  State  v.  (Miss.)   676 

Henderson  v.  State  (Ala.)   888 

Henderson.  Joseph  v.  (Ala.)   848 

Her  Creditors,  Chapotoo  V.  (La.)   808 

Herlish  v.  Louisville,  N.  O.  A  T.  R.  Co. 

(La.i   628 

Herrick,  Long  v.  (Fla.)   17 

HeHzfeld.  Sims  v.  (Ala.)   837 

Hibernia  Nat.  Bank  of  New  Orleuia.  Chase 

V.  (La.)   879 

Hlgdoo,  Eanias  City.  BL  ft  B.  R.  Co.  v. 

(Ala.)   283 

HiggioB  V.  Board  of  Trustees  of  University 

orAlabama(Ala.)   818 

Higgins.  Waterman  t.  (Fla.)   97 

Highland  Ave.  ft  B.  K.  Co.  t.  Donovan 

(Ala.)   189 

Highland  Ave.  ft  B.  R  Co.  r.  Dusenberry 

(Ala.)   274 

Highland  Ave.  ft  B.  R  Co.  r.  Matthews 

(Ala.)   887 


Digitized  by 


Tiii 


OASBS  BBFOBTBD. 


Pig* 

Highland  Ato.  ft  B.  B.  Co.,  Thornton  t. 

aia.)  442 

Hill,  HoUingsworth  v.  (Miss.)  450 

His  Creditors,  ADgetoviclj  v.  (La.)  244 

His  Creditors,  Burdeau  v.  (La.)  895 

His  Creditors,  Calder    (La.)  930 

HiB  Creditors,  Eyrlcli  v.  (La.)  603 

His  Creditors,  Hackett  v.  (La.)  181 

His  Creditors.  Reiley  T.  (La.)  764 

Hobgood  T.  Schuler  (La.)  812 

Hobsun  T.  Feake(La.)  762 

Hodge  T.  State  (Fla.)  666 

Hodges  T.  Winston,  two  cases  (Ala.).  685 

HollTDgsworth  v.  Hill  (Uiu.)  460 

Holmes,  Pratt  T.  (La.)  196 

Holmes,  State  v.  (La.)   173 

Hoodv.  Blair  (Ala.)  671 

Hooper  t.  Dora  Coal  Min.  Go.  (Ala.)  652 

Hooper  T.  Payne(Ala.)   481 

HornBb7  t.  State  (Ala.)  622 

Horton,  Cromwell  t.  (Ala.)  868 

Howell  T.  Bowman  (Ala.).....  640 

Howell.  McSwain  v.  (Fla.)  688 

Hudson  V.  Germain  Fruit  Co.  (Ala.)   920 

Hughes  T.  Southern  Warehouse  Co.  (Ala.)  188 

Hnghea.  HonliflT.  (Fla.)   M 

Hnghgton  v.  Board  of  Sap'rs  of  Carroll 

County  (Miss.)   61 

Hunterr.  State  (Fla.)  780 

HurdT.  State  (Ala.),  628 

Hyatt  T.  Leslie  (Miss.)  673 

Hyatt,  Wise  v.  (Miss.)   3T 

Hymon  t.  Schlenker  (La.)  638 

Ibach,  Grady  t.  (Ala.)  287 

niinois  Cent  R.  Co.  T.  Crossett  (Miss.). ...  478 

Illinois  Cent.  R  Co.  t.  Miller  (Miss.)   61 

Illinois  CenL  R.  Co.  t.  Peterson  (Miss.)   48 

Illinois  Cent.  B.  Co.,  Brookhaven  Lumber 

&  Manuf'g  Co.  T.  (Miss.)   66 

Illinois  Cent  R  Co.,  King  v.  (Miss.)   43 

Illinois  Cent  B  Co.,  O'Conner  v.  (La.). ...  678 

Haley,  Smedesv.  (Miss.)   75 

Indian  River  Steam-Boat  Co.  v.  Fast  Coast 

Transp.  Ca  (Fla.)   480 

Ingram,  Central  lUllroad  ft  Banking  Co. 

of  Georgia  T.  (Ala.)  616 

Irwin  V.  Everson  (Ala.)  8^ 

Irwin,  Newman  v.  (La.)   181 

Jackson  t.  Danbar  (Hiss.)   38 

Jackson  T.  Jackson  (Ala.)   31 

Jackson  t.  State  (Ala.)   609 

Jackson  t.  State  (Ala.)  657 

Jackson.  State  v.  (La.)    600 

Jacksonville  St  R  Co..  State  v.  (Fla.)  600 

Jacksonville,  T.  &  K.  W.  Ry.  Co.  v.  Adams 

(Fla.)  465 

James,  Atkinson  v.  (Ala.)  846 

Jamison  v.  Hoseley  (Miss.)  682 

Jan,  Succession  of  (La.)   6 

Jarvis,  Savannah  &  W.  R  Co.  t.  (Ala.). ...  833 

Jefferson,  State  v.  (La.)   199 

Jefferson  Countv  Sav.  Bank  v.  McDermott 

(Ala.)   154 

Jemison.  Cobea  v.  (Miss.)...,.   46 

Jennings,  Pearce  v.  (Ala.)  611 

Jernigan  v.  Flowers  (Ala.)   437 

Jobe,  Memphis  &  C.  R  Co.  v.  (Mias.)  672 

Johns  T.  County  Com'rs  of  Orange  (jounty 

(Fla.)   06 

Johnson  v.  Davia(Ala.)  911 

Johnson  v.  Oehmig  (Ala.)   430 

Johnson  v.  State  (Ala.).  437 

Johnson,  Root  v.  (Ala.)   393 

Johnston  v.  State  (Ala.)   667 

Johnston  v.  State  (Fla.)  68(l 

Jolly  V.  State  (Ala.)  606 

Jones,  Ex  parte  (Ala.)  43» 


Jones  T.  Ball  (Ala.)  ..:  840 

Jones  T.  Hagler  (Ala.)  846 

Jones  y.  Lake  (La.)  204 

Jones  V.  Woodstock  Iron  Co.  (Ala.)  635 

Jones,  Feagin  v.  (Ala.)  687 

Jones.  Garrett  v.  (Ala.)  702 

Jones,  Robinson  v.  (Miss.)   79 

Jones,  Standard  Life  ft  Ace.  Ins.  Co.  t. 

(Ala.)  680 

Jordan  v.  Sayre  (Fla.)  628 

Joseph  V.  Davis  (Ala.).  880 

Joseph  T.  Henderson  (Ala.)   848 

Joseph  T.  Southwark  Foandry  ft  Mach.  Co. 

(Ala.)  837 

J,  Snow  Hardware  Co.,  Gibson  v.  (Ala.). ..  304 
Judge  Civil  District  Court,  Sute  v.  (La.)..  804 
Judge  Civil  District  Court,  State  v.  (La.).. .  405 
Judge  DiTision  A.  Civil  District  Court, 

State  T.  (La.)  768 

Judge  of  Second  Becorder's  Coorti  State  v. 

(ll)  178 

Judge  of  Twen^-Tlilrd  District  Court, 

State  V.  (La.)  178 

Judges  of  the  Circuit  Court  of  Appeals, 

State  V.  (La.)  268 

Julienne  r.  City  of  Jackson  (Miss.)   48 

Eahl  V.  Memphis  ft  a  R  Co.  (Ala.)  661 

Kaosas  City,  M.  ft  B.  R  Co.  v.  Cantrall 

(Miss.)  580 

Kansas  Citv,  M.  ft  B.  R  Co.  t.  Hlgdon 

(Ala.)  . . .'.  383 

Eatzv.  Gill  (La.).  864 

Eaufman.  Smith  v.  (Ala.)   899 

Eearney  V.  Eling(Ala.)  916 

Eee.  Long  V.  (La.)  854 

Eeech  v.  Enriqnez  (Fla.)   01 

Eeel.  Dunton  v.  (Ala.)  888 

Keeton,  Gaines  v.  (Miss.).   71 

Kellogg  V.  Hamilton  (Miss.)  479 

Kelly  V.  Taylor  (La.)  255 

Kelly.  Cheney  v.  (Ala.)  664 

King  V.  Illinois  Cent  R.  Co.  (Miss.)   43 

King.  Pearson  v.  (Ala.)    919 

Kinney  v.  Fnsminger.  two  cases  (Ala.). ...  148 
Kinsman.  Atlantic  ft  G.  a  C.  ft  O.  Land 

Co.  V.  (Fla.)  60B 

Kirk  V.  Sute  (Miss.)  677 

Kllug,  Kearney  v.  (Ala.)  916 

Klotz  V.  Macreadv  (La.)  706 

Kramer,  Weintz  v.  (La.)  416 

Kruttschnltt.  State  v.  (La.)  887 

Kyle  V.  McKenzie  (Ala.)  654 

Kyle  V.  Perdue  (Ala.)  108 

I^croix,  Barrios  v.  (La.).  698 

Laddv.  Smith  (Ala.)  886 

Lagman,  City  of  New  Orleans  v.  (La.)  244 

Lake,  Jones  v.  (La.)  304 

Lake,  Levy  v.  (La.)  876 

Lattierv.  Abney(La.)  860 

Laudry  v.  Broussard  (La.)..   8 

Lawless.  Aueusti  v.  (La.)  171 

Lee  CouQtr,  Trammell  v.  (Ala.)  318 

Lehman.  Mather  v.  (La.)  999 

LeinkaufiF.  Drewry  v.  (Ala.)  863 

Leslie,  Hyatt  v.  (Miss.)  673 

Levy  V.  Alexander  (Ala.)   891 

Levy  V.  Lake  (La.)  876 

Levy  V.  McCan  (La.)  704 

Levy  V.  Winter  (La.).  108 

Lewis,  Hanover  Fire  Ins.  Co.  v.  (Fla.)  807 

I^wis.  Reed  Lumber  Co.  v.  (Ala.)  888 

Lewis.  Vicksburg&M.  R  Co.  v.(Mlss.)...  89 

Lick.  Wilczinaki  v.  (Miss.)   78 

Llula,  Succession  of(La.)  406 

Lofton,  Gufford  v.  (Ala.)  605 

ijogan  V.  Slade(Fla.)   86 

Lomax.  Griel  t.  (Ala.).  888 


Digitized  by 


GASES  BEFOBTEB. 


F&Ke 

Lonf(  T.  Herrick  (Fla.). . . ,   17 

Long  v.  Keo  (La.)  854 

LoU,  Whelagev.  (La.).  938 

Loaisiana  Nat.  Bank.  Moore  T.'(La.)  407 

Lonlsvltle,  N.  O.  A  T.  R  Co.  v.  Postal  Teh 

Cable  Co.  (Ml68.)     74 

Loiiisville.  N.  O.  &  T.  R  Co.,  Cameron  t. 

(MisB.)  ;  054 

LoujBville,  N.  O.  &  T.  R  Co.,  Davis  v. 

(Miaa.)  450 

LoQisTille,  N.  O.  &  T.  R  Co.,  Berlish  t. 

(Ls.)  638 

LonlBTille  A:  N.  R  Ca  t.  Morgan.  (Ala.). ..  884 

Louisville  ft  N.  R  Co.  v.  Orr(Ala.}.  167 

LoQisvllIe  ft  N.  R  Co.  t.  Philyaw  (Ala.). . .  88 
Lonisville  &  K  R  Co.,  McAdory  t.  (Ala.)  507 
Louisville  ft  N.  R  Co.,  Warden  v.  (Ala.).. .  376 

Lucas  T.  Pittman(Al«.}.  603 

LyoD,  BufkiD  v.  (Miss.)   88 

Lyons,  State  v.  (La.)  409 

McAdory  t.  Louisville  ft  N.  R.  Co.  (Alt.). .  607 

HcCan,  Levy  v.  (La.)  794 

HcCanless.  Morton  v.  (Miss.)   72 

UcCardle.  Faturean  v.  (La.)   ...  783 

MeCwtby,  SUteT.  (La.)  678 

McOlaln.  Hoses  v.  (Ala.)  588 

HoCIellanT.  Pettigrew  (La.)  858 

McDennott  T.  Thompson  (Fla.)  684 

McDermott.  Jefferson  County  8av.  Bank  v, 

(Ala.)   154 

McDonald  t.  Btate  (Miss.)   55 

McDonald  T.  Walker  (Ala.)  235 

McDowell,  State  v.  (La.)   174 

Mclverv.  OarkeCMiBS.)  4.........  581 

Mackenzie,  Chaffe  v.  (La.)  869 

McEenzle.  Eyle  v.  (Ala.)  654 

McKinnon  v.  Pike  Connty  Qnano  Co.  (Ala.)  844 

MoEinny  v.  State  (Fla.)  783 

HoKnight.  Succession  or  (La.)  810 

HcEnlgbt.  Calhoun  v.  (La.).  78S 

McQueen -7.  State  (Ala.)  4S8 

Macready,  Klotz  v.  (La.)   706 

McKwain  v.  Howell  (Fla.)  688 

McWborter,  Weil  V.  (Ala.)  181 

McWilUamST.  Micliet(La.)   U 

Mu^nnls'  Eatate  t.  New  Orleans  Cotton 

S&change  ft  Mntnal  Aid  Ass'n  (La.)  180 

Maboney,  Newman  v.  (L&)  ,  766 

Manhall,  Taylor  v.  (La.)  868 

Martin  T.  Walker  (La.)  865 

Marx  T.  NfllmB<Ala.)  fiSl 

Harr  P»R  Fomaoe  Co.,  Annlaton  Pipe- 
Works  T.  (Ala.)  259 

Mather  T.  Lebman  (La.)   939 

MathiB  V.  Carpenter  (Ala.)  841 

Matthews,  Highland  Ave.  ft  B.  R.  Co.  t. 

(Ala.)  367 

Harwell  t.  Moore  (AJa.).  444 

Haxwell.  Wltkowskl  v.  (Mlsi.)  4'>S 

Hay  V.  New  Orleans  ft  C.  R  Oo.  (Ia.)  769 

Mayberry.  Wlmberly  v.  (Ala.)  167 

Mead,  Tates  v.  (Miss.)   75 

Meadows,  Savannah  ft  W.  R  Co.  T.  (Ala.)  141 

Melvin.  State  T.  (Ala.)  752 

Memphis  ft  C.  R  Co.     Glass  (Ala.)  315 

Memphis  ft  C.  R  Co.  v.  Graham  (Ala.)  288 

Memphia  ft  C.  R  Co.  v.  Jobe  (Miss.)  672 

Memphis  ft  C.  R  Co..  Glass  v.  (Ala.)  315 

MemphiB  ft  C.  R  Co.,  Kahl  v.  (Ala.)  661 

Hetairie  Cemetery  Ass'n,  Farelly  v.  (La.)..  886 

Meyer.  Clemens  v.  (La.)  797 

Michel.  McWiUiamB  t.  (La.)   11 

Middlebrooks,  De  Loach  Mills  Hanafg 

Co.  V.  (Ala.)  917 

Miller,  Citizens*  Bank  of  Louisiana  v.  (La.)  779 

Milter,  Illinois  Cent.  R  Co.  v.  (Miss.).   61 

HitcheU  t.  Duncan  (Ala.)  881 

Hitchell  T.  State  (Ala.)  618 


Mitchell,  State  T.  (Pla.)  «  746 

MUchell.  Summer  v.  (Fla.)  668 

Mobile  Sav.  Bank  v.  Burke  (Ala.)  828 

Mobile  ft  Birmingham  Ry.  Co.  v.  Worth- 

ington  (Ala.)  889 

Mobile  ft  O.  R  Co.  v.  Dismukes  (Ala.)  289 

Mobile  ft  O.  R  Co.  v.  George  (Ala.)  145 

Montgomery,  Succession  of  (La.)  778 

Montgomery  Laud  ft  Imp.  Co.,  Ferris  v. 

(Ala.)  607 

Moody  v.  Alabama  G.  S.  R  Co.  (Ala.)  905 

Moody  T.  State  (AlaO  670 

Moody,  Weston  v.  (Pla.)  618 

Moore  v.  Louisiana  NaL  Bank  (La.)  407 

Moore  v.  Penn(AIa.)  848 

Moore,  Ball  v.  (Miss.)   74 

Moore,  Maxwell  t.  (Ala.)...  444 

Moore,  Pugh  v.  (La.)  710 

Morgan,  LoaisvilleftN.  R  Co.  v.  (Ala.)...  884 
Morgan's  L.  ft  T.  R  ft  8.  S.  Co.,  Payne  t. 

(La.)   10 

Morrison  v.  Morrison  (Ala.)  648 

Morton  v.  McCanless  (Miss.).   72 

Moseley,  Jamison  v.  (Miss.)  583 

Moses  V.  McClain  (Ala.;  688 

Moulie  T.  Hughes  (Fla.)  ,   94 

Mullen.  Brelet  v.  (La.)  860 

Mulloy  T.  Cook  (Ala.)  B49 

Natchez,  R  R  ft  T.  R  Co.,  Parish  of  Con- 
cordia v.  (La.)  809 

Nelms.  Marx  v.  (Ala.)   651 

Nelson.  Donald  T.  (Ala.)  817 

Nesbitt  V.  City  of  Greenville  (Mlsa.)  453 

Netterville,  Davis  v.  (Miss.)   83 

New  England  Mortgage  Security  Co.  t. 

Powell,  two  cases  (Ala.).  824 

Newman  r.  Cannon  (La.)  988 

Newman  v.  Irwin  (La.)   181 

Newman  r.  Mahoney  (La.)  766 

Newman  t.  State  (Miss.)  680 

New  OrleanB  Cotton  Exchange  ft  Mutual 

Aid  Ass'n,  Maginuis'  Estate  v.  (La  )  180 

New  Orleans  C.  ft  L.  R  Co.,  Schulte  v. 

(La.)  811 

New  Orleans.  Ft  J.  ft  G.  L  R  Co.  v.  Ra- 

basse  (La.)  708 

New  Orieana  ft  C.  R  Co..  May  v.  (La.). . . .  769 
New  Orleaus  ft  N.  E.  R  R,  City  of  Hew 

Orleans  v.  (La.)  401 

Newton,-  In  re  (Ala.)  649 

Newton.  Alabama  U.  Ry.  Co.  v.  (Ala.). ....  89 
Nicholson  V.  City  of  New  Orieans  (La.). ...  404 

Nicholson  v.  Parker  (La.)  408 

Nixon,  Dundee  Mtg.,  TruBt  ft  Inv.  Oo.  t. 

(Ala.)  811 

Nogales  Club  V.  Btate  (Misa.)  674 

Norris, Haworth  v.  (Fla.).   18 

Norton  t.  Norton  (Ala.)  488 

O'Bannon.  Slower  t.  (La.)  870 

Ober  V.  Excelsior  Planting  ft  Mannf* g  Co. 

(La.)  793 

Ober  ft  Sous  Co.,  Citizens'  Bank  of  Louisi- 
ana V.  (La.)  779 

O'Conner  v.  IllinolB  Cent  R  Co.  (La.X  678 

0'ConuerMin.ftManurgOo.  t.  Coosa  Fur- 
nace Co.  (Ala.)  390 

Odiim  v.  Rntledge  ft  J.  R  Co.*  two  casea 

(Ala.)  222 

Oehmlg.  Johnaon  v.  (Ala.)  4S0 

Ohlander,  Dexter  v.  (Ala.)  627 

Oldateinv.  Firemen's  BIdg.  Ass'n  (La.),..  938 

Oliver,  State  v.  (La.)  201 

O'Neil.  City  of  New  Orleans  v.  (La.)  245 

Orleans  R.  Co.,  Canal  ft  C.  R  Co.  v.  (La.)..  889 

Orr,  Louisville  ft  N.  R  Co.  v.  (Ala.).  167 

Otis  V.  Sweeny  (La.)  847 

Ott  V.  Smith  (Mifls.)   70 


Digitized  by  Google 


CASES  BEPORTED. 


Owena  t.  SUte  (Ala.)  :  689 

Pace  T.  Awbrey  (La.)  881 

Parish  of  Concordia  t.  Natchez,  R.  B.  A 

T.  R.  Co.  (La.)  809 

Parker  v.  Btate(Mi88.)   671 

Parker.  NicholaoD  v.  (La.)  408 

Pate  T.  State  (Ala.)  665 

Pattison  T.  Bragg  (A)a.)  257 

Patureau     HcCardle  (La.).  783 

Patureau,  A.  Wilberte  Sons  Lumber  ft 

Shingle  Co.  v.  (La.)  782 

Pazton  T.  VaUey  Land  Co.  (MisB.)   77 

Payne  v.  Crawford  (Ala.)  911 

Payne  r.  Horgan's  L.  &  T.  B.  <ft  S.  S.  Co. 

(La.)  r.   10 

Payne.  Hooper    (Ala.)  481 

Peake,  HobsoDT.(La.)   703 

Pearce  v.  Jennings  (Ala.)  511 

Pearson  t.  King  (Ala.)  919 

Penn,  Moore  v.  (Ala.)  848 

Penouilh     Abraham  (La. )   676 

People's  Electric  Light  &  Gas  Co.,  Consol- 
idated Electric  Light  Co.  t.  (Ala.)  440 

People's  Ice  Manuf  g  Co.,  Simpson  t.  (La.)  814 

Perdue,  Kyle  t.  (Ala.).  108 

Perry  t.  State  (Ala.).  650 

Peten.  Brown  t.  f  Ala.)  361 

Peterson,  ininois  Cent  R  Co.  v.  (Hiss.)...  48 

Pettlgrew.  McCleilan  v.  (La.).  858 

Fhilyaw,  Louisville  &  N.  R  Co.  v.  (Ala.). .  88 

Plerson,  Calhoan  v.  (La.)  880 

Fierion,  State  t.  (La.)  1  400 

Pike  County  Guano  Co.,  HcElnnon  t. 

(Ala.)  844 

Plttman.  Lacas  t.  (Ala.).  608 

Police  Jury  of  Bossier  Parish,  State  (La.)  809 
Police  Jury  of  Parish  of  Lafourche  T.  Thib- 

odaux  Bridge  Co.  (La.)  877 

Police  Jury  or  Terrebonne,  Calder  t.  (La.)  726 

PotlakT.  (Caldwell  (Ala.)   266 

PoUakr.  Harmon  (Ala.).   156 

Pope,  Clark  t.  (Fla.)   ...  086 

Postal  Tel.  Cable  Co..  Lonlavllle,  N.  O.  A 

T.  B.CO.  T.(Mi88.)   74 

Potts.  Canton  Cotton  Warehouse  Go.  t. 

(Miss.)   69 

Potts.  (jantoQ  CTottoo  Warehouse  Co.  t. 

(Miss.)    448 

Powell,  New  England  Mortgage  Security 

Co.  7.,  two  cases  (Ala.).  324 

Powell,  Stockton  t.  (Fla.)  688 

Pratt     Holmes  (La.)   198 

Pratt  Furnace  Co.,  Anniston  Pipe-Works 

T.  (Ala.) .   259 

Progress  Electric  Light  &  Motor  Co.,  Eng- 

lish  T.  (Ala.)   184 

Pugh  T.  Moore  (La.)  710 

Pumell  T.  Frank  (Miss.)    60 

Purvei  T.  firemen's  Ins.  Co.  (La.)  495 

Pnrres    Gennania  Ins.  do.  (La.)  495 

Qnald,  State  v.  (La.)  183 

Babasse,  New  Orleans,  Ft  J.  &  G.  L  B. 

Co.  T.  (La.)  708 

Bachal,  Ducote  t.  (La.)  933 

Raascb-Kolb  t.  Rosenstream  (La.)  185 

Ray  V.  Wilson  (Fla.)  618 

Beed,  Alabama  State  Land  Co.  t.  (Ala.). . .  238 

Reed  Lumber  Co.  v.  Lewis  (Ala.)  3-i3 

Reeves  t.  Skipper  (Ala.)  30U 

Reeves  v.  SUte  (Fla.)  901 

Beiley  V.  His  Creditors  (La.)....  764 

BeynoldB  v.  Reynolds  (La.)  803 

Richard,  Espalla  v.  (Ala.)   187 

Bicbardson.  Woodstock  Iron  Co.  v.  (Ala.)  144 

Bicks  V.  Board  of  Assessors  (l^a.)  202 

Rightor,  State  T.  (La.)  774 


BIghtor.  State  V.  (La.)  866 

Riley,  Ex  parte  (Ala.)   528 

Ristv.  Hartner(La.)  759 

Rist  V.  Hartner(La.)  780 

Robb.  Schlenker  v.  (La.)  623 

Roberts,  Bramlettv.  (Miss.)   56 

Robinson  v.  Jones  (Miss.).   79 

Robinson.  Georgia  Pac.  Ky.  Co.  v.  (Miss.)  60 

Robinson,  Wright  v.  (Ala.)  819 

Roman,  Boiling  v.  (Ala.)  658 

Rootv.  Johnson  (Ala.)  283 

Rosenberg  v.  H.  B.  ClaQIn  Co.  (Ala.)  621 

Rosenstream.  Rausch-Kolb  v.  (La.).  185 

Rothenbergv.  Bradley  (Miss.)  923 

Rucker.  Hawes  v.  (Ala.)   85 

Rubs,  Conover     (Fla.)  685 

Rutledge  A  J.  B.  Co.,  Odum  t.,  two  oasei 
{Ala.  J.  2as 

Saint  T.  Wheeler  &  Wilson  Manuf'g  Co. 

(Ala.)  689 

St  Charles  St  R  Ca,  State  t.  (La.)  937 

St  Joseph's  Catholic  Church,  Feitorazzl  v. 

(Ala.)  681 

St  Tammany  School  Board.  Telle    (La.). .  801 

Saloy,  Succession  of  (La.)  251 

Saloy,  Succession  of  (La.)  873 

Sample  v.  Scarborough  (La.)  ,   868 

Sampler.  Scarborough  (La.)  .'.  860 

Sanford  t.  SUrllng  &  Smith  Co.  (Mfss.) ...  449 

Savannah  ft  W.  R  Co.  v.  Jarvis  (Ala.)  828 

Savannah  ft  W.  R  Co.  r.  Meadows  (Ala.)..  141 

Sayre  v,  Weil  (Ala.)  646 

Sayre  v.  WescottfAIa.).  4Z1 

Bayre.  Jordan  t.  (Fla.)  838 

Scarborough,  In  re  (La.)   633 

Scarborough.  Sample  v.  (La.)  858 

Scarborough,  Sample  V.  (La.)  860 

Scarbrough  v.  Alabama  Midland  By.  Co. 

(Ala.)  816 

Schleicher  t.  Walker  (Fla.)   88 

Schlenker  t.  Bobb  (La.)  628 

Schlenker.  Hyman  v.  (La.)  638 

Schlieder  v.  Dielman  (La.)  984 

Schmidt  Davis  v.  (Miss.)   64 

Schmidt,  Vonderbank  v.  (La.)  616 

Scholefleld  v.  Succession  of  West  (La.). . . .  806 

Schuler  v.  Sutherlin  (La.)   813 

Scholer.  Hobgood  v.  (La.)   813 

Schulte  V.  New  Orleans  C.  &L.  R  Co.  (La.)  811 

Schwenck.  Succession  of  (La.)   185 

Scott  V.  Francis  Vandegrift  Shoe  Co.  (Miss.)  455 

Scott  T.  State  (Ala.)  605 

Scruggs.  Clanton  v.  (Ala.)   767 

Seaboard  Manuf'g  Co.  v.  Woodson  (Ala.). .  87 

Searcy,  Williams  v.  (Ala.)  683 

Seldenv.  City  of  Jacksonville  (Fla.)  ^7 

Sevier  v.  Douglass  (La.)  804 

Sewell,  Garrett  v.  (Ala.)  326 

Seymour  t.  Farquhar  (Ala.)   650 

Shannon.  Buford  v.  (Ala.)  26S 

Shepherd  v.  State  (Ala.)  663 

Sibley  V.  Alba  (Ala.). . '  831 

Sidelv.  Elyton  Land  Co.  (Ala.)  489 

Siler,  Harmon  V.  (Ala.)   430 

bimmons.  Andrews  V.  (Miss.)   65 

Simmons.  State  v.  (La.)  ; .  888 

Simpson  v.  People's  Ice  Manuf'g  Co.  (La.)  814 

Simsv.  Hertzfeld  (Ala.)  227 

Simav.  Warren  (Miss.)   40 

Sinnott  Smith  v.  (La.)  413 

Skipper.  Reeves  v.  (Ala.)  809 

Slade,  Logan  v.  (Fla.)   2.j 

Smedes  v.  Usley  (Miss.)   75 

Smith  V.  Board  of  Assessors  (La.)  3t<7 

Smith  V.  Collins  (Ala.)   884 

Smith  V.  Dick  (Ala.)   845 

Smith  T.  Kaufman  (Ala.)   23u 

Smith  T.  Sinnott  (La.)  413 


Digitized  by 


CASES  BEFOBTED. 


Smith  T.  Smith  (La )  S48 

Smith  V.  State  (Fla.)  894 

Smith,  Crocker  v.  (Ala.)  258 

Smith.  Lftdd  v.  (Ala.).  ,  830 

Smith.  Ott  T.  (Miss.)   70 

Snow  Hardware  Co,.  Gibson  v.  (Ala.)  804 

Solomon  v.  City  Compress  Co.  (Miaa.)  440 

Sonthem  Warehooae  Co.,  Hiighes  v.  (Ala.)  188 
Southwark  Foundry  &  Mach.  Co.,  Josepli 

T.  (Ala.)  897 

Sooth  A  North  Aia.  R.  Co.,  Eljtoa  Land 

Co.Y.  (Ala.)  270 

Sparrow.  Succession  of  (La.)  882 

SpIIlman,  State  v.  (La.)   198 

Spratt     City  of  JaekBOOTille  (Fla.)  784 

Spratt  T.  Wilson  (Ala.)   209 

Standard  Life  A  Acc.  lDa.Co.T.jroDe8(Ala.)  SSO 

SUnton  T.  Harvey  (La.)  778 

Starling  &  Smith  Co..  Sanford  v.  (Hiss.)...  449 

State  T.  Alfred  (La.).  887 

State  T.  Allen  (Miaa.)  4T8 

State  V.  Baker  (La.)  256 

State  T.  Baker  (La.)  405 

Bute  T.  Canal  ^  a  St.  a  Co.  (Ls.)  940 

Bute  T.  Chambers  (La.)  247 

State  T.  Chambers  (La.)  888 

State  V.  City  of  New  Orleans  (La.).  766 

Stater.  Clavery(La.)  208 

State  T.  Clesi  (La.)  409 

State  T.  County  Com'rs  of  Volusia  County 

(Fla.)    14 

State     Crawford  (Fla.).  118 

State  T.  Curtis  (La.)  784 

State  T.  Dalton  (Miss.)  678 

State  T.  Deaes(La.)  697 

State  V.  Ueffea  (La.)    812 

State  T.  Denniaon  (La.)  699 

State  T.  Donald  (La.)  600 

State  T.  Frnge  (La.)  f&l 

State     Gessner  (La.)  404 

Stater.  Gulllory (La.)  761 

State  r.  Hall  (Miss.)   54 

State  V.  Hall  (La.)  196 

Stater.  Hamilton  (Miss.)   67 

State  T.  Harrub  (Ala.)  762 

State  r.  Hemingway  (Miss.)  676 

State  r.  Holmes  (La.)  172 

State  T.  Jackson  (La.)  600 

State  r.  Jacksonrille  St.  R  Co.  (Fla.).  690 

State  V.  Jefferson  (La.)  199 

State  r.  Judge  Civil  District  Court  (La.)...  294 
State  T.  Judffe  drtl  District  Court  tLa.). . .  406 
State  T.  Judge  Dirlsion  A,  Ciril  District 

Court  (La.1  768 

State  T.  Judge  of  Second  Hecorder'a  Court 

(La.)  179 

State  T.  Judge  of  Twenty-Third  District 

Court  (La.)   178 

State  r.  Judges  of  the  Circuit  Court  of  Ap> 

peals  (La.)  253 

Stater.  Ernttschnitt (La.).  887 

State  r.  Lyons  (La.)  409 

State  r.  McCarthy  (La.)  673 

Stater.  McDowell  (La.)   174 

State  r.  Melrin  (Ala.)   7f>2 

State  V.  Mitchell  (Fla.)  746 

Stater.  OIiver(La.)  201 

State  r.  Pierson  (La.)  400 

State  r.  Police  Jury  of  Bossier  Parish  (La.)  359 

Stater.  Quaid  (La.)   m 

State  T.  Rightor  (La.)  774 

Stater.  Bightor  (La.)  :  866 

State  T.  8l  Charles  St.  R  Co.  (La.)  9S7 

State  r.  Simmons  (La.)  882 

State  r.  Spilimau  (La.)  198 

State  r.   Stevedores'  &  Longshoremen's 

Benerolent  Aaa'n  (La.)  169 

Stater.  Taylor  (La.)   208 

State  t.  Thihedeaux(MiBS.)   68 


Pmf* 

State  r.  Townsend  (La.)   926 

State  r.  Ward  (La.)  442 

State  r.  West  (La.)  864 

State,  Adams  v.  (Fla.)   106 

State,  Ailbritton  v,  (Ala.)  426 

State,  Askew  v.  (Ala.).  657 

State,  Bibb  T.  (Ala.)  606 

State,  Boaticr.  (Ala.)  602 

State,  Brown  v.  (Miss.)  679 

Stale.  Brown  r.  (Fla.)   786 

State,  Caffeyv.  (Ala.)  426 

State,  Connor  V.  (Pla.)  891 

State.  Croft  r  (Ala.)  617 

State,  Duncan  v.  (Fla.)  815 

State,  Freiberg  r.  (Ala.)  708 

State.  French  r.  (Ala.)  668 

State.  Goodson  r.  (Fla.)  788 

State.  Hairston  r.  (Miss.)  479 

State.  Harris  r.  (Miss.)   478 

State,  HarrisoD  v.  (Ala.)   80 

State,  Hawkins  y.  (Fla.)  822 

State.  Hendersonr.  (Ata.)..  883 

State,  Hodge  r.  (Fla.)  666 

State,  Hornsby  r.  (Ala.)  082 

State.  Hunter  r.  (Fla.)  780 

State,  Hurd  r.  (Ala.)  628 

State,  Jackson  v.  (Ala.)  609 

State.  Jackson  v.  (Ala.)  667 

State,  Johnson  r.  (Ala.)  487 

State.  Johnston  r.  (Ala.)  667 

State.  Johnston  r.  (Fla.)  686 

State,  Jolly  r.  (Ala.)  606 

State,  Kirk  v.  (Miss.)   677 

State,  McDonald  v.  (Miss.)   66 

State,  McKinny  r.  (Fla.)   782 

State,  McQueen  r.  (Ala.)  438 

State,  Mitchell  r.  (Ala.)  518 

State,  Moody  r.  (Ala.)  670 

State.  Newman  r.  (Miss.)  680 

State.  Nogales  Club  r.  (Miss.)  674 

State,  Owens  r.  (Ala.)  669 

State,  Parker  T.  (Miss.)  671 

Stale,  Pater.  (Ala.)  665 

State,  Perry  y.  (Ala.)  650 

State.  Reeres  r.  (Fla.)  901 

State,  Scott  y.  (Ala.)  605 

State,  Shepherd  r.  (Ala.)  668 

State.  Smith  r.  (Fla.)  894 

State,  Story  r.  (Miss.)   47 

State,  Thomasv.  (Ala.)  488 

State,  Thompson  v.  (Ala.)  630 

State,  Tolirer  r.  (Ala.)  428 

State,  Town  of  Enterprise  T.  (Fla.). . ,  740 

State,  Wade  r.  (Ala.)  285 

State,  Walker  r.  (Ala.)   80 

State.  Warren  v.  (Ala.)  888 

State.  WeUs  v.  (Ala.)  656 

State,  Williams  y.  (Miaa.)   62 

State,  Young  y.  (Ala.)  018 

Steele,  Hart  v.  (Ala.)  248 

Stein  y.  Gordon  (Ala.)  681 

Bteinery.  Clisbv(Alft.)  240 

SteiDwender,  Hellen  v.  (Fla.)  207 

Stevedores'  &  Longshoremen'a  Benevolent 

AsB'n.  titate  v.  (La.)  169 

Stewart,  Bertron  v.  (La.)  296 

Stocking.  Vicksburg,  B.  &  P.  R  Co.  v. 

(Miss.)  -  480 

Svockton  v.  Powell  (Fla.)  688 

Story  V.  State  (Miss.)   47 

Stoutz,  Craft  v.  (Ala.)  647 

Strong.  Alba  v.  (Ala.)  242 

auramer  y.  Mitcliell  ("^la.)  563 

Summers.  Alabama  ^  V.  RCo.  r.  (Miss.)...  68 

Sutherliu.  Schuler  r.  (La.)....  812 

Sweeny.  Otis  v.  (La.)  247 

Sweetzer  r.  Buchanan  (Ala.)  553 

Tapia,  Alabama  G.  a  R  Co.  r.  (Ala.)  886 


Digitized  by 


OASES  SRl^STBD. 


Tatnm,  Goodbar  t.  (HIsa.)  678 

Taylor  t.  Uarahall  (La.)  868 

Taylor.  Burke  t.  (Ala.)   139 

Taylor,  Kelly  t.  (La.)   255 

Taylor,  State  t.  (La.)  208 

Teal.  Calhonn  v.  (La.)  880 

Tellev.  St.  Tammaoy  School  Board  (La.)..,  801 

Texas  &  P.  Ry.  Co..  Crilly  T.  (La.)  400 

Theze,  SacceBSioQsof  (La.)  413 

Thibedeaux.  State  t.  (Miss.)   58 

Thibodaux  Bridge  Co.. Police  Jury  of  Parish 

of  Lafourche  V.  (La.)  677 

Thomas  w.  State  (Ala.)  488 

Thompson  T.  State  CAia.)...  630 

Thompson,  East  TenueHee,  V.  ft  6.  B. 

Co.  v.  (Ala.)  280 

niompsoD,  licDermott  t.  (Fla.)  684 

Thompson,  Zelglerv.  (La.)  197 

IborinctOD  t.  City  Council  ot  Hontgomery 

(Ala.).  «84 

TliorDton  t.  Highland  Ato.  &  B.  B.  Co. 

(Ala.)  443 

Thornton  T.  Tysou  (Ala.)  689 

Thorpe,  Calhoun  T.  (La.)  880 

Todd,  Hanson  t.  (Ala.)  864 

Tollver  v.  State  (Ala.)  438 

Tompkins  v.  Drennan  (Ala.)   638 

Torreyv.  Forbes  (Ala.)  830 

Town  of  EntsrpriBe  t.  Sute  (ria.).  740 

Townsend.  State  t.  (La.)  936 

Tragerv.  FeeblemBn(Ala.)  218 

Trammell  t.  Lee  County  (Ala.)  218 

Tnfts,  Gayden  t.  (Hiss.).   68 

Turner  t.  Bemheimer  (Ala.)  760 

fygh  T.  Dolan  (Ala.)  887 

T^aont  Thornton T.  (Ala.)   689 

Union  Nat  Bank  t.  Ohoppin  (La.)  597 

United  States  BolUnff  Stock  Co.  r.  Clark 
(Ala.)  917 

Valley  Luid  Co.,  Faxton  t.  (Miss.)   77 

Vandegiift  Shoe  Co.,  Chandler  t.  (Ala.). . .  868 

Vandegrift  Shoe  Co..  Scott  t.  (Hies.)  466 

Yaisar,  Crofford  t.  (Ala.)  860 

Vioksbnrg  Bank,  Adams  t.  (Hiss.)  102 

Vicksbnrg,  S.  &  P.  R  Co.  r.  Stocking 

(Miss.)  480 

Vicksbnrg  &  M.  H.  Co.  t.  Lewis  (Miss.). ...  83 

Vidal,  Succession  of  (La.)  414 

Vldalat  V.  City  of  New  Orleana(La.)  176 

Vonderbank  v.  Sohmidt  (La.)  610 

VonHoTenT.VonHoTen(La.^  SM 

Waddill,  Succession  of  (Lfc).  808 

Wade  T.  State  (Ala.)  385 

WadaworthT.  Goree(Ala.)  848 

Waldeu,  Agnew  v.  (Ala.)   334 

Walker  TTState  (Ala.)   80 


Face 

Walker,  Baldwin  t.  (Ala.)  891 

Walker,  McDonald  t.  (Ala.)  336 

Walker,  Martin  v.  (La.)  865 

Walker,  Schleicher  t.  (Fla.)   88 

Ward  v.  Ward  (Ala.)  883 

Ward,  Stats  t.  (La.)  443 

Warden  t.  Louisrllle  &  N.  a  Co.  (Ala.). , .  376 

Warren  v.  State  (Ata.)  888 

Warren,  Sims  t.  (Miss.)   40 

Waterman  v.  Hlgglns  (Fla.)   97 

Watkios,  Oarrin  T.  (Fla.)  818 

WatBOD.  East  Tennessee,  V.  ft  G.  B.  Ga  t. 

(Ala.)  328 

Webrev.  Bourgeois  (La.).   738 

Webre,  Citizens' Bank  of  Louisiana  v.  Oia.)  728 

WeedoDT.  Clark  (Ala.)  807 

Weil  V.  McWhorter  (Ala.)  181 

Weil.  Sayre  v.  (Ala^  646 

Weintz  T.  Kramer  (La.)  416 

Welch,  Bogacki  v.  (Ala.)  880 

Wells  T.  State  (Ala.)  666 

WeBcott,  Sayre  t.  (Ala.)  431 

West,  Sute  V.  (La.)  804 

West,  Succeaaloo  of.  Scholefleld  t.  (La.). . .  806 

Weston  v.  Moody  (Fla.)    612 

Wheeler  ft  Wilson  Manuf  g  Co.,  Saint  T. 

(Ala.)  6S9 

WhelageT.  Lotz  (La.)  988 

WhiseoantT.  Gordon  (Ala.).  618 

While  V.  Blair  (Ala.)  867 

WUberte  Sona  Lumber  ft  Shingle  Co.  t. 

Patureau  (La.)  782 

Wllczinski  T.  Lick  (Miss.)  ■.   73 

Williams  V.  Harper  (Ala.)  „  827 

Wniiama  t.  Searcy  (Ala.)  683 

Williams t.  State  (Miss.)   63 

Wilson,  Ray  v.  (Fla.)  618 

Wilson,  Spratt  t.  (Ala.)  309 

WImberlyv.  Mayberry(Ala.)  167 

Wingo  v.  Hardy  (Ala.)  669 

Winston,  Hodges  r„  two  cases  (Ala.)  685 

Winter,  Levy  v.  (La.)  198 

Wise  V.  Hyatt  (Miss.)   87 

Witkowskl  T.  MaxwelKMiss.)  458 

Woodion,  Seaboard  Manaf  g  Co.  r.  (Ala.)  87 
Woodstock  Iron  Co.  t.  Richardson  (Ala.). ,  144 

Woodstock  Iron  Co.,  Jones  t.  (Ala.)  6BB 

Worthington,  Mobile  ft  Birttungham  By. 

Co.  T,  (Ala.)    889 

Wright  V,  Robinson  (Ala.)   810 

Wright, Dewhnrst T.  (Pla.)   689 

Wortzbaiger  t.  Annlston  BoUing^AUlls 

(Ala.)  .T  129 

Yatei  V.  Mead  (Miss.)   75 

Young  T.  State  (Ala.)  918 

Zelgler  v.  Carter  (Ala.)  260 

Zeiglar  t.  Thompson  (Idk)   197 


1 


Digitized  by 


THE 


SOUTHERN  REPORTER. 

VOLUME  10. 


(«  La.  Aan.  MS) 

Cabtakib  et  sU.  r.  Boulerieb  at  al,  (No. 

1,400.) 

fiBimmM  Court  of  Louisiana.  July  Teniif  189t 
4S  La.  Ana.) 

Fboov  or  Uabbiaqb— Etidbscb  op  LieiniuoT— 

BumTS  OT  BXTBHSIGATHUr. 

1.  nie  proof  allowed  to  be  Introduced  In  fbe 
abBfioce  of  documentary  evidence  and  direct  ortd 
teetimcoiy  establishing  a  marriage  must  be  clear 
and  unmistakable  to  raise  a  preeumption  of  mar- 
riage, as  is  settled  by  tbe  jurisprodenoe  on  the 
subject,  which  is  atBrmed.  ChUdren  bom  from 
the  intercourse  of  persons  living  publld;  as  man 
and  wife,  and  introduced  by  them  as  their  ofl- 
vpring,  must  establish  clearly  their  legitimate 
filiation  in  order  to  recover  in  a  petitory  action 
from  one  in  actual  poaseaslim  as  owner,  and  who 
claims  and  eetabliahM  a  tMii  to  the  real  estate 
reniidicated. 

2.  natural  dhildren,  even  when  duly  acknowl- 
edged in  the  torm  invsaribedby  law,  do  not  enjov 
the  rights  and  privileges  of  reveadl cation,  with 
which  the  law  vests  forced  hefrs  whenever  their 
UgMme  has  been  trenched  upon. 

8.  ^  a  petitory  action  tna  pliUntU  must  re- 
oovar  on  the  stfength  of  his  own  Utle. 
{Sj/Uahm  bu  the  Court) 

Appeal  from  district  conrt,  parish  of 
Iberia. 

L.  T,  Dalany,  for  apirallants. 

(1)  It  is  a  Aeneral  rule  ol  lawthat  plain- 
till  must  make  his  case  not  only  probable, 
but  certain.  Hennen's  Dig.  tit. "  Evidence, " 
xm,  A.  No.  1. 

(3)  A  case  Involving  tbe  question  of  le- 

Eltlmacy  is  no  exception  to  tbe  rnle.  16 
a.  Ann.  410. 

(8)  Tbe  proof  of  legitimacy  or  le^tlmate 
filiation  Involves  tbe  proof  ol  the  mar- 
riage of  tbe  parents,  and  the  Identity  of 
tbe  child  aa  the  Issue  of  that  marriage.  It 
differs  essentially  Irom  the  proof  of  the 
filiation  of  legitimate  children,  wherpin 
the  marriage  of  the  parents  Is  admitted 
or  Is  established.  Durantoo,  vol.  2,  tit. 
7,  S  1:  30  La.  Ann.  98:  15  La.  Ann.  410. 

(4)  rnder  tbe  laws  of  Louisiana  mar- 
riage Is  a  contract  that  must  beestab- 
llslied  by  legal  evidence.  In  the  absence 
of  the  best  evidence,  secondary  and  parol 
will  be  admitted,  but  the  absence  of  the 
best  evidence  must  be  first  accounted  for. 
16  La.  Add.  410. 

(5)  Tbe  court  will  take  Judicial  notice  of 
tbe  fact  that  a  record  ol  marriages  Is  kept 
Id  the  public  reconlo  of  the  parishes  of  this 
state,  and  also  of  the  universal  custom  In 
all  Catholic  cburcbea  that  tbe  roister  of 
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marriages  and  baptism  Is  kept  with  great 
care.  Tbe  failure  of  plaintiff  to  procure 
such  evidence  will  make  proof  against  bim. 
40  La.  Ann.  81,  S  South.  Bep.  489. 

(6)  When,  In  a  case  involving  tbe  qaes- 
tlon  of  marriage,  no  direct  evidence  of  tbe 
marriage  Is  adduced,  or  Its  absence  ac- 
counted for,  all  the  preeumptioDS  will  be 
against  the  marriage.   15  La.  Ann.  410. 

(7)  "Although ourjuriaprudence  has  rec- 
ognlxed  tbe  rule  that  marriage  will  be  pre- 
sumed fromlongcobabltatlon  and  general 
reputation  and  conduct,  it  Is  atilTafact 
that  under  onr  laws  marriage  is  a  con- 
tract, the  best  evidence  of  which  Is  some 
act,  as  prescribed  by  the  Civil  Code,  show- 
ing the  consent  or  agreement  of  the  par- 
ties to  contract  marriage."  S5La.Ann.682. 

(8)  Longcobabltatlonand  general  repu- 
tation and  conduct  will  not  raise  a.pre- 
flumptlon  that  the  parties  were  married, 
unless  the  nicts  show  that  tbe  relations 
between  the  parties  were  characterised  in 
the  beginning  by  a  free  consent  to  con- 
tract the  obligation  t>f  marriage,  and  It 
muat  exclude  the  Idea  that  the  union  be- 
gan and  tbe  parties  were  drawn  together 
merely  through  the  promptings  of  sensu- 
ality. 35  La.  Ann.  6S8. 

(9)  "Agreeing  to  live  together  as  man 
and  wife  does  not  make  marriage.  The 
law  does  not  sanction  voluntary  cohabita- 
tion, norelevate  concubinage,  of  whatever 
duration,  to  the  dignity  of  marriage." 
Blab.  Mar.  &  Dlv.   80  La.  Ann.  1398. 

(10)  Facts  from  which  to  draw  the  pre- 
sumption of  marriage  must  be  concise, 
consistent,  and  weighty,  and  these  known 
facts  should  draw  with  them  the  unknown 
fact  as  an  almost  necessary  consequence. 
3  La.  Ann.  108;  20  La.  Ann.  98. 

(11)  If  courts  have  somewhat  relaxed 
the  rigor  of  the  law,  to  allow  proof  of 
marriage  by  long  cohabitation  and  repu- 
tation, etc.,  It  was  only  In  the  Interest  of 
persons  wbo  were  the  istiue  of  marriages 
of  which  no  direct  proof  could  be  adduced, 
and  where  the  circniuBtantlal  evidence 
was  conclusive  In  favor  of  the  marriage, 
and  excluded  the  Idea  of  an  Illicit  union. 
35  La.  Ann.  633. 

(12)  Testimony  as  to  the  visits  and  in- 
troduction of  the  woman  as  a  wife  should 
be  considered  with  relation  to  the  stand- 
ing and  respectability  of  the  parties  and 
visitors.  20  La. Ann.  496;  16Iia.A]in.  410; 
20  La.  Ann.  87. 
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CIS)  Verbal  declarations  of  the  parties, 
tbougb  deceased,  are  legal  evidence  to 
sbow  tbat  their  Intercourse  was  Illicit, 
and  tbat  tbey  were  not  married.  16  La. 
Ann.  46.  410;  20  La.  Ann.  97. 

(14)  Evidence  ottered  and  admitted  for 
a  special  purpose,  and  especially  restricted 
to  that  purpose  by  the  party  offering  It, 
roust  beconeidered  forthat  purpose  atone. 

(16)  When  the  husband  was  a  party  to 
the  act  of  purchase  of  property  In  the  name 
of  the  wife,  reciting  that  the  pnrchase  Is 
made  with  her  paraphernal  funds,  and 
tbat  neither  be  nor  his  heirs  will  ever 
claim  the  property  as  bdonging  to  the 
community,  he  cannot  contradict  the  re- 
citals of  the  deed.  The  question  Is  one  ot 
estoppel.  Creditors  and  forced  heirs 
alone  could  do  so,  but  the  latter  only  to 
the  extent  of  their  l€gitime  upon  Aver- 
ments ol  fraud  or  error  and  Injury.  36 
La.  Ann.  86;  41  La.  Ann.  488,  6  South. 
605. 

aterdt  Bronasard,  for  appellees. 

(1)  Where  the  question  of  legitimacy  Is 
not  raised  by  the  pleadings,  but  merely 
the  queBtton  of  helrablp.  It  is  suffldoitto 
prove  descent. 

(2)  Where  a  man  Introduces  a  woman 
to  his  friends  as  his  wife,  calls  her  bis  wife, 
and  he  and  she  live  together  publicly  as 
man  and  wife  until  her  death,  and  their 
children,  born  while  they  are  thus  living 
together,  are  reared  and  cared  for  as  their 
legal  offspring,  at  the  common  domicile, 
and  bear  the  name  of  their  father,  the  law 
will  presume  that  they  have  been  lawfully 
married,  and  that  thnr  children  are  l^lti- 
mate,  until  It  Is  shown  that  no  marriage 
between  them  ever  took  pla(;e,  or  tbat  it 
was  void  on  account  of  some  nullity  es- 
tablished by  law.   SO  La.  Ann.  1388. 

(8)  Marriage  may  be  proved  by  every 
species  of  evidence  not  prohibited  by  law, 
which  does  not  presuppose  a  higher  spe- 
cies of  evidence  within  the  power  of  the 
party.  30  La.  Ann.  97;  82  La.  Ann.  308. 

(4)  The  fact  of  marriage  may  be  proved 
by  circumstantial  testimony,  and  by  gen- 
eral reputation,  cohabitation,  and  long 
residence  together.  8  La.  33;  35  La.  Ann. 
680. 

(6)  It  is  not  to  be  presumed  that  these 
who  hold  themselves  out  In  society  as  man 
and  wife,  are  rearing  a  family  of  children 
at  their  domestic  boara,  to  whom  the  fa- 
ther givee  his  name,  over  whom  he  exer- 
cises a  parent's  authorityand  admlulatra- 
tlon,  a  parent's  protection  and  support, 
are  living  in  open  disregard  of  public  mor- 
als and  common  decency,  and  that  their 
offspring  are  bastards.  6  La.  470;  30  La. 
Ann.  3897;  2  La.  Ann.  946. 

(6)  It  will  be  presumed  that  the  com- 
munity ot  AcqnatB  and  galnsexlat  between 
tbe  husband  and  wife,  until  the  contrary 
Is  shown.   80  La.  Ann.  1106. 

(7)  Where,  after  the  marriage  and  under 
the  r€gimf  of  the  community,  a  business 
which  had  formerly  belonged  to  and  been 
conducted  by  the  wife  is  conducted  In  the 
name  ot  the  husband.  It  becomes  the  buul- 
ness  ot  the  community.   36  La.  Ann.  300. 

(8)  Lands  purchased  in  the  name  uf  the 
wife,  and  partly  with  her  paraphernal 
funds,  under  the  administration  of  the 
husband,  and  partly  with  the  funds  ot  the 
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community,  fall  Into  the  community.  39 
Lu.  Ann.  377,  1  South.  Rep.  918. 

(9)  The  presumption  of  lawfBtbat  prop- 
erty purchased  during  the  marriage, 
whether  in  the  name  of  both  or  either 
spouse,  is  commnnltyproperty.  Rev.ClvU 
Code,  art.  2402.  The  wife  may  rebut  this 
presumption,  lii  doing  which  the  burden  ot 
proof  of  three  crucial  facts  is  upon  her,  to- 
wit:  i^Yrst,  paraphernallty  of  the  funds; 
second,  admlulstratiun  thereof  separately 
and  apart  from  her  hUHband;  i^A/rcf,  In- 
vestment by  her,  (39  La.  Ann.  632,  2  South. 
Rep.  98;}  in  theabsence  ot  which  proof  the 
property  will  be  presumed  to  be  com- 
munity. 

(10)  Legal  heirs,  up  to  the  amount  of 
their  Mgltime,  are  notestopped  by  the  dec- 
laration In  the  act  of  sale  from  proving 
that  property  bought  in  the  wife's  name, 
declared  to  be  bought  with  her  funds.  Is 
commonity  property.  80  La.  Ann.  1086; 
88  La.  Ann.  Wd,  K19;  36  La.  Ann.  33.  570. 

(11)  Legal  belrs  are  not  estopped  by  the 
declaration  In  tbe  act  ol  sale  from  proving 
that  property  bought  In  the  wile's  name, 
declared  to  be  bought  with  her  funds  In 
community  property,  when  these  funds  are 
purely  speculative,  and  evidence  appears 
in  thedeclaratlonitself  affording  full  pruot 
of  the  fact  that  the  wife  had  no  lands 
whatever  with  which  to  meet  tbe  obliga> 
tion  contracted  In  the  act  ot  sale. 

(121  The  court  may,  ex  proprio  motUt 
where  it  does  not  appear  affirmatively 
that  the  amount  Involved  exceeds  92,000, 
dismiss  the  appeal.  84  La.  Ann.  4i[)6;  88 
La.  Aiin.  896  ;  86  La.  Ann.  419. 

(13)  The  object  of  pleading  is  to  place 
the  opposite  party  on  his  guard,  and  to 
glre  him  full  notice  of  the  grouuds  of  de- 
fense. See  Hennen's  Dig.  p.  1166,  No.  1, 
and  autborltlus. 

(14)  Some  pleas  are  special,  and,  when 
so,  they  must  be  specially  pleaded,  and 
must  be  full  and  complete,  so  as  not  to 
surprise  tbe  opposite  party.  See  1  La. 
283;  24  La.  Ann.  288. 

(16)  The  general  allegation  that  plain- 
tiffs are  not  heirs  does  not  Justify  the  re- 
jection of  evidence  on  grounds  urged  for 
the  first  time  la  a  bill  ot  exception,  wheo 
said  grounds  are  special  pleas,  and  should 
have  been  specially  pleaded. 

(IH)  Courtswill  not  decide  that  evidence 
was  offered  and  admitted  tor  a  purpose 
brought  to  its  knowledge  only  by  a  bill 
of  exception,  when  the  record  is  silent  as 
to  tbe  purpose  fur  wblch  It  was  offered. 
The  presumption  under  such  circumstances 
is  that  It  Is  offered  for  whatever  it  will 
prove,  and  full  weight  will  be  gluen  to  it 
as  such.  80  La.  Ann.  397. 

(17)  The  court  a  911a  was  correct  In 
overrnling  the  objection  and  admitting 
the  evidence. 

Bermudgz,  C.  J.  This  Is  a  petitory  ac- 
tion against  parties  in  possessfon.  Orig- 
inally It  was  brought  by  William  Cas- 
tanle  and  Mary  Bouleries,  against  Ed. 
Laugblln  and  Therese  Bouleries.  Mary 
Bouleries  having  died,  William  Castanle, 
her  brother,  had  himself  appointed  admin- 
istrator of  her  estate,  and  In  that  capaci- 
ty continued  the  prosecution  of  the  suit. 

TJie  action  was  for  the  recovery  of  the 
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CASTAKIE  e.  BOULEBIES. 


nndlrlfled  hall  ol  (unr  pieces  of  real  estate, 
-~two  In  tbe  poseesHion  of  Laaghlin,  and 
two  In  that  of  Ttaereee  Bouleries. 

The  plalDtllfB  claimed  as  the  legitimate 
irrandchlldren  of  J.  B.  Bouleries, — the  first 
named,  throuKh  his  mntber.Delphlne:  the 
second,  tbroii(?h  ber  father,  Iievy,— repre- 
Mntlng  tbeumelves  as  tbelrlawlol  Issae. 

The  contention  is,  on  one  side,  that  J. 
B.  BoQlerleH  had  married,  very  long  ajro, 
Adele  Chacata;  that  from  their  union  sev- 
eral children  were  born,  all  of  whom  died, 
save  Delphlne  Bud  Levy;  that  the  former 
married  B.  C.  Castanle,  and  William  being 
tbeinae  of  that  union;  that  the  latter 
also  married,  and  that  Mary  Bouleries 
was  born  from  that  marriage;  that  after 
the  death  oi  Adele  Chacata,  the  grand- 
mother, J.  B.  Bouleries  married  Therese 
Mallles,  then  widow  of  Bernard  Delord; 
that  during  that  marriage  four  pieces  of 
real  estate  were  acquired  for  the  benefit  alt 
the  commnnity;  that  at  the  death  of  J. 
B.  Bouleries  half  of  said  property  vested  In 
his  widow  and  the  remaining  half  in  his 
legal  heirs, namely.hlBgrandchlldren,  Will- 
iam Castanie  and  Mary  Bouleries;  that 
two  of  said  pieces  of  real  esta  te  were  sold 
by  the  widow,  as  thooeh  her  exclusive 
property,  to  Laughlln,  who  could  only 
acquire  her  sbnre ;  that  the  widow  is  in 
possession  of  the  remaining  half  of  the 
other  two  pieces,  which  belongs  to  the 
grandchildren  by  Inheritance  from  their 
grandfather,  J.  B.  Bouleries.  It  is  further 
Insisted  that  tbe  widow  Is  liable  for  rents 
and  revenues  from  the  beginning  of  the 
Illegal  possession  to  the  time  ol  surrender 
tothe  rightfulownera.  Ontheother hand, 
Laughlln  claimed  an  absolute  title  to  the 
entirety  of  the  two  lots  sold  to  him  by 
the  widow,  as  the  same  was  her  personal 
and  excluslTe  property.  The  widow  con- 
tended—Mret,  that  the  plaintiffs  were  not 
tbe  legitimate  grandchildren  of  J.  B. 
Bouleries;  anA.aecond^  even  then, that  the 
two  lota  were  her  paraphernal  property, 
acquired  with  her  Individual  funds,  under 
her  separate  administration,  and  Invested 
by  her  in  the  purchase.  Eventually,  un- 
der the  averment  that  she  had  In  good 
faith  constructed  buildings  and  placed  Ira* 
provements  on  the  lots,  the  widow,  re- 
convening, claimed  the  value  thereof,  A 
good  deal  of  proof  was  admitted,  (some 
over  oblections,)  consisting  of  document- 
ary evidence  and  oral  teettniony.  There 
was  judgment  in  favor  of  Laughlln,  from 
which  no  appeal  was  taken,  and  which 
must  remain  undisturbed.  Further,  there 
was  Judgment  in  favor  of  plaintiffs,  recog- 
nizing them  as  the  legitimate  grandchil- 
dren ol  J.  B.  Bouleries,  declaring  one  of 
tbe  two  lots  to  be  commnnity  property, 
and  estopping  them  from  claiming  any 
title  to  the  other  lot.  The  Judgment  went 
no  further.  It  proved  satisfactory  to  nei- 
ther side.  The  plalntllfs  appealed,  and 
ask  a  recognition  of  tbelr  rights  to  tbv 
second  lot,  and  to  rents  and  revenues; 
and  the  defendant  Therese  Bouleries,  as 
appellee,  prays  for  an  amendment  of  the 
Judgment,  by  revemlng  it  In  so  far  as  it 
went  in  favor  of  the  plaintiff,  and  event- 
ually by  allowing  her  the  Talue  of  the 
buildings  and  improvements  placed  by 
her  on  tbe  Iota  hi  good  faith. 


It  Is  clear  that.  In  order  to  recover  fi-om 
one  claiming  title  to  real  estate,  of  which 
he  is  in  possession,  a  plaintiff  can  only  do 
so  on  the  strength  of  his  own  title.  In 
order  to  succeed  lathe  present  action,  the 
plalntiffB  ought  to  have  established  the 
marrluge  of  J.  B.  Bonleries  with  Adele 
Chacata,  either  by  the  act  of  celebration, 
or»  In  its  default,  by  witnesses,  or  by  very 
strong  circumstances  establishing  a  pre- 
sumption of  marriage,  and,  besides,  the 
marriages  of  their  respective  authors;  in 
all  of  which  they  have  altogether  failed. 
Tbe  legal  propositions  relied  upon  by  the 
plaintiffs,  touching  thedrcumstances  from 
which  the  presumption  of  a  marriage 
arises,  and  which  are  to  a  certain  extent 
set  forth  In  the  authorities  cited  from  the 
adjudicated  cases  In  this  state,  and  to 
which  no  special  reference  would  subserve 
any  useful  purpose,  cannot  be  and  are  not 
disputed  by  the  defendant,  who,  on  the 
contrary,  readily  concedes  them.  The 
difficulty  consists  In  applying  them  to  the 
facte  established  in  this  controversy, 
which,  far  from  leaving  on  the  mind  an 
Impression  of  such  presumption,  rather 
dispel  all  Inclination  to  receive  the  same. 
It  does  not  appear  from  tbe  written  evi- 
dence or  from  the  oral  testimony  that 
either  J.  B.  Bouleries  or  Adete  Chacata 
ever  represented  themselves  as  having  been 
married,  ever  alluded  to  any  circum- 
stance about  their  marriage,  or  that  any 
one  was  ever  heard  to  say  that  he  had  at- 
tended their  marriage,  or  had  heard  any 
one  mention  anything  about  it  as  an  act- 
ually occurred  fact.  No  effort  is  shown 
to  have  been  made  todiseover  any  written 
evidence  of  It,  either  in  the  records  of  a 
church  orot  any  public  offlcein  the  vicinity 
of  the  place  wbertj  they  resided,  and  at 
whjch.lf  celebrated.  It  occurred.  The  very 
brother  ol  J.  B.  Bouleries,  who  was  on  In- 
timate terms  with  him  all  bis  life,  was 
heard  as  a  witness,  and  he  utters  not  a 
word  about  the  fact  of  the  marriage, 
which  certainly,  bad  It  ever  taken  place, 
would  have  been  In  some  way— at  least 
by  hearsay — to  his  knowledge.  The  man- 
ner In  which  he  testifies  shows  that  he 
does  not  really  believe  they  ever  were  act- 
ually married.  The  other  witnesses  heard 
do  not  state  any  circumstance  from  which 
the  prmumptiou  of  the  marriage  maybe 
inferred.  Tbe  mere  fact  that  the  parties 
lived  publicly  as  man  and  wife  fora  length 
of  time,  and  treated  their  Issue  as  though 
they  were  bom  in  lawful  wedlock,  under 
the  surrounding  circumstances  of  tbis  case  . 
Is  Insufficient  to  raise  the  presumption 
claimed.  Tbe  defendant,  who  was  heard 
as  a  witness,  testified  that  Bouleries  told 
her  that  he  had  never  married  Adele  Cha- 
cata, and  that  their  children  were  Illegiti- 
mate. Of  course,  this  testimony,  coming 
from  the  party  Interested  In  making  such 
statement,  as  emanating  from  one  whose 
mouth,  sealed  in  death,  cannot  be  heard 
counter  to  It,  Is  very  weak;  but.  feeble  as  it 
is.  It  Is  entitled  to  some  weight.  It  can- 
not be  presumed  that  the  woman  has  i>er- 
Jured  herself,  particularly  as  her  character 
for  truth  and  veracity  remains  altogether 
unlrapeached.  It  la  not  contended  In  the 
least— on  tbe  contrary.  It  is  conceded — 
that  the  proof  clearly  establlBbes  a  natural 
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filiation  of  the  plaintiffs  way  back  to  J. 
B.  BunlerieB  and  Adele  Chacata;  bat, 
•Tenltttaeproolbad  abown  that  tbe  for* 
mer  had  duly  acknowltidged.  In  the  form 
preacrlbed  by  law,  both  Delphine  and 
Levy  as  his  children,  and,  beslclea,  William 
and  Mary  as  bis  grandchildren,  this  would 
not  have  conferred,  npon  the  latter  the 
light  and  prirll^  of  rerendlcatlon  ac- 
corded by  law  to  forced  belrs,  wtienevdr 
their  legitime  has  been  trenched  upon  in 
■ome  way  ur  other. 

The  docameotary  evidence  shows  that 
the  two  lots  were  acquired  by  the  defend- 
ant with  the  expressed  statement  that 
they  were  purchased  out  of  her  personal 
tnnda,  and  for  her  separata  advaatage 
and  exclusive  benefit,  or  language  to  that 
effect;  the  Investment  thus  declared  to 
haTO  been  made  having  been  admitted  by 
J.  B.  Boalerles,  who  has  signed  the  deed. 
The  plaintiffs,  not  having  the  rights  of 
forced  heirs,  and  not  being  creditors  uix- 
ing  Injury,  etc.,  have  no  standing  in  court 
to  content  the  title  of  the  defendant  to  the 
lots,  who,  we  think,  has  even  then  satis- 
factorily proved  them  to  be  her  separate- 
estate,  which  has,  therefore,  never  formed 
part  of  the  community  between  Bouleriee 
and  her.  it  is  therefore  ordered  and  de- 
creed that  the  Judgment  appealed  from 
be  reversed,  so  far  as  It  recognises  title 
in  plaintiffs  to  the  hall  of  one  of  the 
two  lots  involved ;  that,  so  far  as  It  Is 
rendered  in  favor  of  defendant  Therese 
Bouleries,  It  be  affirmed;  and  It  is  further 
adjudged  that  It  besoamended  as  to  reject 
the  plaintiff's  demand  entirely,  and  to 
quiet  defendants  absolutely  In  the  owner- 
ship and  possession  of  said  lots;  the  costs 
of  appeal  to  be  paid  by  the  plalntltrs  and 
appeflanti. 

Bbbauz,  J.,  recuBM  btmself,  as  having 
been  of  coonsel. 

ON  BBBBARINO. 

Alleging  themselves  to  be  the  sole  snr- 
Tlving  desceodanta  of  J.  B.  Boalerles.  thetr 
grandfather,  the  plaintiffs  Institute  this 
action  against  his  surviving  widow  of  an 
alleged  second  marrluge  and  one  of  her 
tranalerees  for  the  recovery  of  their  said 
ancestor's  one-half  Interest  in  certain  real 
estate,  which  was  acquired  during  said 
second  marriage.  Plaintiffs*  contention 
fa  that  very  many  years  ago  their  grand- 
fathw  was  married  to  Adele  Chacata,  and 
that  of  this  marriage  their  parents,  Del- 
phine and  Levy  Bouleries,  were  the  sole 
surviving  issue.  The  answer  of  the  de- 
fendants is  a  general  denial,  coupled  with 
the  special  averment  that  the  plalntlffH 
are  not  heirs  of  J.  B.  Bouleries,  and  that 
the  property  In  dispute  was  and  Is  not 
community,  but  belongs  to  his  widow's 
separate  parapharnal  estate.  Our  opin- 
ion holds  with  the  defendants*  tlieory  on 
both  of  these  propositions.  It  declaims 
substantially  that  there  la  In  the  record 
no  proof  of  aoeh  a  marriage,  of  even  that 
the  said  parties  ever  declared  that  they 
were  or  ever  bad  been  married.  No  one 
was  ever  heard  to  say  that  he  had  wit- 
nessed the  celebration  of  a  marriage  be- 
tween thera.  That  the  plalntiHs  appear 
to  bav«  made  no  search  in  the  records  of 


any  church  or  pnbllc  ofDce  of  the  vicinity 
of  where  said  parties  lived  tor  written  or 
record  proof  of  anch  a  marriage.  It  then 
announces  as  a  proposition  of  law  that 
"the  mere  fact  that  the  parties  lived  pub- 
licly" as  man  and  wife  for  a  length  of 
time,  and  "treated  their  Issue  as  though 
they  were  born  in  lawlal  wedlock,"  Is  In- 
sufficient, under  the  "circumstances  sur- 
rounding this  case,  to  raise  the  presump- 
tion claimed. "  It  then  states  as  an  addi- 
tional fact  worthy  of  note  that  the  proof 
abundantly  discloses,  and  that  It  Is  con- 
ceded  by  defendants  to  be  a  fact,  that  there 
was  a  flllatiun  between  aatd  parties  for 
many  years;  but  It  announcee  as  a  legal 
proposition  that,  even  If  the  plaintiffs'  an- 
cestor had  duly  acknowledged  their  father 
and  mother  as  his  natural  cfaildreu  In  the 
form  prescribed  by  law.  this  acknowledg. 
ment  would  nut  have  conferred  upon  the 
plaintiffs  as  their  children  the  rights  and 
privileges  of  revendlcatlon  of  property 
which  the  law  accords  forced  heirs  In 
case  thtdr /^/r/Cfme  had  been  trenched  up- 
on. Our  opinion  then  states  as  a  fact 
(and  this  proposition  Is  to  be  taken  al- 
tematlrelyl  that  It  appears  from  the  d» 
feudnnt's  titles  that  she  purchased  the 
property  In  her  own  paraphernal  right, 
with  the  concnrrence  ol  her  husband,  J.  B. 
Bouleries.  who  Joined  his  wife  thereon, 
and  that  plaintiffs  have  no  standing  In 
court,  as  forced  heirs  or  creditors  would, 
to  attack  them. 

The  objections  urged  In  plalntlffH'  and 
appellees*  application  to  our  opinion  are: 

(1)  That  the  defendants*  answer  does  not 
fairly  raise  the  question  of  the  legitimacy 
of  tlielr  parentage;  that  tbe  maintenance 
of  that  proposition  was  and  Is  a  surprise 
to  them,  and  that  oar  Judgment  and  tlo- 
cree  should  have  been  oneol  nonsuit  only. 

(2)  That  the  defendants'  deeds  contain  no 
recital  disclosing  the  paraphernal  charac- 
ter of  the  acquisition.  (8)  That  the  proof 
introduced  aliunde  was  Insufflcient  to 
establish  that  fact,  which  la  essential  to 
reroaintain  defendants*    title,     (a)  As 

f>laiD tiffs'  title  was  alleged  to  be  one  by 
nheritance,  and  the  answer  denied  their 
heirship,  definite  proof  was  absolutely  re> 
quired  of  plaintiffs'  legitimate  heirship  to 
entitle  them  to  recover  from  a  stranger; 
and  in  thus  lustltutlng  suit  they  Incurred 
this  risk,  and  tbe  burden  of  making  such 
proof.  We  cannot  understand  In  what 
manner  they  were  taken  by  surprise;  but 
If  the  interpretation  placed  by  tbe  district 
Judge  npon  defendants'  answer  caused 
them  surprise,  the  proper  course  would 
have  been  for  their  counsel  to  have  then 
stated  the  grouods  of  surprise,  demanded 
a  continuance,  and  reserved  ablll  of  excep- 
tions to  the  Judge's  declaration.  If  refnaed. 
On  such  a  sbowlng  we  could  have  given 
plaintiffs  relief  from  any  error  tbe  Judge  be- 
low  might  have  committed.  We  are  of 
opinion  that  tbe  defendants  are  fully  en- 
titled to  the  Judgment  pronounced.  (6) 
Our  opinion  does  not  hold  that  defendant 
Tberese  Bouleries  Is  the  owner  In  her  Indi- 
vidual paraphernal  right  of  thA  property 
in  controvemy,  but  that  plaintiffs  have 
no  standing  In  court,  as  legitimate  grand- 
children of  J.  B.  Boalerles,  to  have  the 
titles  interpreted,  and  the  property  de> 
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dared  commnnlty  property.  That,  even 
If  the  proof  bad  dlBclused  tiie  fact  that 
their  grandfather  had,  duly  and  In  proper 
form  of  law,  acknowledged  the  issue  of 
his  flliatlun  with  Adele  Chacata  as  hia 
natural  children,  such  acknowledgment 
coald  not  have  conferred  upon  such  Issue 
the  rights  and  privileges  of  forced  heirs  of 
their  grandfather;  and  hence  their  posi- 
tion would  not  have  been  improved. 
Now,  it  Is  worthy  of  note  that  this  propo- 
sition Is  hypothetlcally  stated,  and  not  as 
one  that  Is  substantiated  by  proof.  A  re- 
examination of  the  record  falls  to  satisfy 
our  minds  of  the  correctness  of  the  alle- 

tations  of  the  application.  Weareuna- 
le  to  find  any  proof  of  marriage  or  ac- 
knowledgment either.  Really  the  applica- 
tion does  not  contend  that  there  is  any 
such  evidence  In  the  record.  Seduced  to 
a  last  analysis,  the  Inffenlous  argument 
Is  that,  as  the  Judgment  should  have  been 
one  of  nonsuit,  therefore  the  legitimacy 
uf  the  pl^ntlffB  Is  an  undetermined  lines- 
tion,  and  therefore  they  still  have  the 
BtatuB  of  forced  heirs,  and  the  correspond- 
ing rights  of  forced  heini  to  revendicate 
the  property.  It  does  not  avail  the  plain- 
tiffs to  invoke  the  ruling  in  Bennett  v. 
CignonI,  41  La.  Ann.  1145,8  South.  Rep. 
644,  In  which  a  nonsuit  was  rendered. 
The  court  did  so  because  the  plaintiffs 
there  had  failed  to  Introduce  evidence 
which  was  within  his  reach ;  bat  It  Is  not 
pretended  In  the  present  instance  thatany 
such  proof  exists.  It  Is  claimed,  on  the 
contrary,  that  all  the  evidence  of  which 
the  case  was  susceptible  was  Introduced. 
The  plaintiffs  have  no  right  to  keep  a 

Eerpetnal  sword  han^ng  orerdefendant'a 
ead  by  the  reeerre  of  a  right  to  eternal 
litigation.  Interest  reipuhlUue  nt  ait  Sals 
Jitium.  Having  maintained  the  finality 
of  the  Judgment,  their  argument  is  fully 
answered,  and  the  correctness  of  the 
opinion  established.  Behearing  refused. 


(43  L*.  Ann.  9I»} 

B4BNARD,  Sheriff  and  Tax  Collector.  ▼. 
Oau*  et  a/.   (No.  1,405.) 

{^uprtme  Oowrt  qf  Louitiana.  July  Term,  UOL 
48  La.  Ann.) 

CORSTTTDTIOIIAL  LiAW—  BXBKPTION  VBOM  LlOBHIB 

Tax — CoMSTEDOTiov  or  Statdtm— -LHiSLUiva 
IsTmm. 

I.  The  legislfttarehas  theright  toezempt  any 
business  or  ocoap&tion  from  license  tax,  and  no 
license  can  he  exacted  not  imposed  by  Uie  terms 
Bf  the  law. 

S.  The  general  license  act  of  1890  was  designed 
Co  fonnnlate  complete  and  etoluslve  regulations 
for  license  tazauoa  for  1891  andsuooeediug  years, 
and  operated  the  supersession  and  repeal  of  the 
prior  act  of  1886,  so  far  as  relates  to  common 
subject-matter. 

8.  Courts  may  talie  Indlclal  cognizance  of  the 
ofBcIal  Journals  of  the  houses  of  the  general  as- 
sembly, in  order  to  aid  them  In  ascertaining  the 
true  L^slatire  purpose  and  latent,  when  the 
same  is  doubtful. 

4.  When  the  legislative  Intent  Is  dear,  ttie 
court  should  enforce  it,  and  should  not  resivt  to 
•rUui  constrnction  in  order  to  defeat  it 
{Byttabut  by  the  Court.) 

Appeal  from  district  court,  pariah  of 
Iberia. 

Edward  Ifeeirs,  tor  appellant. 

(1)  Beetloa  8  of  Act  No.  150  of  seaslon  ol 
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1890  Imposes  a  license  on  all  manufactories 
not  expressly  exempted  by  articles  306 
and  207  of  the  state  constitution.  8aw>, 
mills  are  manufactories,  (35  La.  Ann,  998; 
38  La.  Ann.  898;  41  La.  Ann.  996,  6  South. 
Rep.  893;  42  La.  Ann.  1119,8  South.  Rep. 
899.)  bat  are  not  exempted  by  the  consti- 
tution. Hence  they  are  liable  to  license 
under  section  8  of  Act  150  of  1890. 

(2)  Where  an  act  expressly  declares  that 
It  repeals  only  such  portions  of  existing 
laws  as  conflict  with  it,  this  exproiMlon 
must  govern;  and  such  portions  ot  exist* 
Ing  laws  as  do  not  conflict  with  It  cootln- 
no  In  full  force  and  effect.  Suth.  St.  Const. 
53  147.  155,  .  288.  827;  89  La.  Ann.  441,  1 
Sonth.  Rep.  923;  Saund.  Tax'a,  246  ;  28 
La.  Ann.  140;  16  La.  Ann.  879  ;  20  La.  Ann. 
140.  and  authorities. 

(3)  Courts  wilt  not  take  Judicial  cognl* 
zanceof  leKlslativeJournalq.  Lottery  Man- 
damus Suit  (State  v.  Mason,)  43  La.  Ann. 
— .9South.Bep.776;  28La.ADn.376;42La. 
Ann.  1006,  8  Sonth.  Bep.  680  ;  88  La.  Ann. 
963:  28  La.  Ann.  415. 

Walter  J.  Burke,  for  appellees. 

In  an  act  Imposing  a  license  tax  for  a 
particular  year,  "and  (or  each  subseiiuent 
year,  upon  each  person,  asswlatlon  of 
persons,  or  business  firms,  puruulng  any 
trade,  vocatiou.  calling,  or  buRinesB,  ex- 
cept those  expressly  exempt  by  articles 
206  and  207  of  the  constitution,"  when  the 
legislature  has  tailed  to  name  specifically 
any  particular  avocation,  etc.,  among 
those  to  be  subject  to  a  license  tax.  the 
Inference  la  that  it  was  not  In  tended  to  have 
been  subjectpd  to  the  license  tax.  State 
T.  Dupre.  42  La.  Ann.  661,  7  South.  Rep. 
727;  Forman  t.  Board,  85  La.  Ann.  826; 
New  Orleans  Cotton  Exchange  v.  Board 
of  Assessors,  Id.  1164;  Cooley,  Tux'n,  p. 
102;  Sntb.  St.  Const,  p.  467  et  seq. 

When  necessary,  the  court  may  refer  to 
the  journal  of  the  house  of  representa- 
tives, and  of  the  senate,  when  seeking  the 
Intent  of  the  law-maker.  Suth.  St.  Const. 

L300;  VVbart.£v.  S  2*>)6:  Sedg.St.  ft  Const, 
aw,  (2d  Ed.)  64;  Gardner  v.  Wall.6  Wall. 
608:  South  Ottawa  t. Perkins,  94  U.S.  260. 

The  power  granted  to  the  legislature  to 
levy  a  license  tax  is  discretionary,  and 
not  mandatory.  The  state  may  abstain 
from  Imposing  a  license  tax  on  any  occu- 
pation, etc.  City  of  New  Orleans  v.  Mule, 
38  La.  Ann.  826;  Qty  of  New  Orleans  t. 
Bank,  82  La.  Add.  8S;  State  t.  Dnpre,42 
La.  Ann.  661,  7  Sonth.  Rep.  727. 

If  two  statutes  relate  to  the  same  sub- 
ject-matter, though  not  In  terms  repug- 
nant or  InconBlstent,  If  the  latter  one  Is 
plainly  Intended  to  prescribe  the  only  rule 
that  shall  govern.  It  will  repeal  theearller. 
Sedg.St.  ft  Const.  Law, pp.  104,154;  12  La. 
Ann. 4.^2:  Suth. 8t. Const. 104;  Klngv.Cor- 
nell,  106  U.  S.  395,  1  Hup.Ct.  Kep.312;  Hni^ 
dock  V.  Mempbia,  20  Wall.  601. 

When  a  statute  is  destined  to  embody 
all  the  law  upon  any  subject-matter,  the 
provisions  of  anterior  laws  ou  the  same 
subject-matter,  treating  It  in  a  dltlereot 
manner,  are  repealed  by  the  following 
clause  In  the  last  act:  "All  laws  or  pu^ 
of  laws  In  conflict  with  this  act  are  here* 
by  repealed, "  even  though  there  be  no  ap< 

6a rent  repugnancy  in  the  provlslona  ol 
oth  acta. 
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FsNNER,  tT.  Tbe  parties  are  agreed  as 
to  all  tbe  facts,  and  the  sole  question  pre- 
sented for  our  determination  is  one  oT 
law,  to-wlt,  whetlier  or  not  the  existing 
law  of  the  state  subjects  the  business  of 
conducting  a  saw-mill  to  license  taxation. 
It  is  fully  settled  by  prior  decisions  that 
tbe  power  granted  to  tbe  Iwlalature 
to  levy  license  taxeH  Is  discretionary,  and 
not  mandatory,  and  that  the  legisla- 
ture may  exempt  or  abstain  from  taxing, 
by  way  of  license,  any  particular  business 
or  occupation.  City  of  New  Orleans  t. 
Mule.  88  La.Ann.  828;  City  of  New  Orleans 
T.  Bank,  S2  La.Ann.  82;  State  v.  Dupre, 
42  La.  Ann.  561,  7  South.  Kep;  727.  Tbe 
existing  general  license  act  was  passed  In 
1^.  The  act  In  force  prior  thereto  was 
the  act  of  1886.  These  two  acta  hear  sim- 
ilar titles,  cover  tbe  same  general  subject- 
matter,  pursue  the  same  order,  and  adopt 
the  same  subdivistoas  of  the  subjects  of 
taxation.  Indeed,  it  requires  close  study 
to  discover  tbe  few  differences  between 
them.  Under  tbe  bead  "  Mlscellaneons, " 
tbe  ninth  section  of  each  act  provides  for 
the  licensing  uf  a  large  number  of  busi- 
nesses therein  enumerated.  After  a  very 
close  scrutiny,  we  discover  these  sections 
of  the  two  acts  to  be  identical  In  every  re- 
spect, with  the  single  exception  that  the 
act  of  1886  embraces  the  word  "saw-mills" 
in  its  enumeration  of  the  businesses  taxe<I, 
whereas  he  act  of  1890  omits  it.  Out  of 
this  difference  arises  the  controversy.  The 
tax  collector,  in  support  of  bis  demand 
for  license,  contends  that  the  omission  of 
"saw-mills"  from  the  enumeration  In  the 
act  of  18S30  la  of  no  effect,  because  tbe  act 
contains  no  general  repealing  clause,  but 
only  provides  "that  all  laws  or  parts  of 
laws  in  conflict  with  this  act  are  hereby 
repealed."  He  contends  that  there  is  no 
conflict  between  the  section  of  tbe  act  of 
1886.  which  expresalytaxes  the  business  of 
saw-mlUs,  and  that  of  1890,  which  simply 
omits  to  tax  It;  and  therefore  that  this 
provision  of  the  act  of  18S6  Is  unrepealed, 
and  remains  In  force.  We  cannot  approve 
this  view.  It  seems  to  us  perfectly  clear 
that  the  act  of  1890  was  designed  to  for- 
mulate complete  and  exclusive  regulations 
tor  the  license  taxes  to  be  imposed  tor  the 
year  1891  and  subsequent  years  on  all  per- 
sons*  aasoclatluns  of  persons,  or  business 
Anns  and  corporations,  pursuing  any 
trade,  profession,  vocation,  calling,  or 
boslneas,  as  declared  In  Its  title.  It  Is 
not  a  question  of  consistency  or  Inconsist- 
ency of  the  two  acts;  it  Is  a  question  of 
the  supersession  of  the  former  by  the  later 
act.  The  rule  Is  well  settled,  as  declared 
by  Mr.  Sedgwick,  that,  even  though  the 
two  statutes  be  not  repugnant  or  Incon- 
sistent, yet  It  tbey  related  to  tbe  same  sub- 
ject-matter, and  the  later  statute  was 
clearly  Intended  to  prescribe^  the  only  rule 
that  shall  govern.  It  will  repeal  the  forniei* 
act.  Sedg.  St.  &  Const.  Law,  pp.100, 104. 
Our  view  Is  expressed  In  the  very  words 
ot  the  United  States  supreme  court  In  an 
analngons  case:  "A  careful  comparison  of 
these  two  sections  can  leave  no  doubt 
that  It  was  the  legislative  intention,  by 
tbe  latter  statute,  to  revise  the  entire 
matter  to  which  they  both  had  reference, 
to  make  aucb  changes  in  the  law  as  It 
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stood  as  they  thought  best,  and  to  substi- 
tute their  will,  in  that  regard,  entirely,  for 
tbe  old  law  on  that  subject.  We  are  of 
opinion  that  It  was  their  intention  to 
make  a  new  law;  and  that  law,  embrac- 
ing all  that  was  intended  to  be  preserved 
of  the  old,  omitting  what  was  not  so  in- 
tended, became  complete  In  Itself,  and  re- 
pealed all  other  laws  on  tbe  subject  em- 
braced within  It."  Mardock  v.  Memphis, 
20  Wall.  601 :  King  v.  Cornell,  106  U.  S.  895, 
1  Sup.  Ct.  Rep.  312. 

We  are  also  referred  to  the  official  Jour- 
nal uf  tbe  house  of  representatives,  show- 
ing that  tbe  act  of  1890,  as  originally  pre- 
sented, contained  tbe  word  "saw-mills,** 
and  that  an  express  amendment  to  strike 
It  out  was  offered  and  adopted.  Strenu- 
ous objection  Is  made  to  our  considering 
this  reference, on  the  ground  that  tbe  jour- 
nal was  not  offered  In  evidence  on  the 
trial.  Authorities  are  quoted  to  the  effect 
that  private  statutes  will  not  receive  Judi- 
cial cognisance  unless  offered  in  evidence, 
but  these  aathoritles  do  not  cover  the 
present  point.  Tbe  official  Journals  to  be 
kept  by  the  bouses  of  the  general  assembly 
are  prescribed  and  regulated  by  tbe  con 
stltutloQ.  .Tbeyconstltute  official  records, 
and  Import  presumptive  verity.  High  au- 
thorities maintain  the  right  of  courts  to 
refer  to  them  In  order  to  ascertain  the  pur- 
pone  and  Intent  ot  the  statute,  when  not 
clearly  expressed.  Cooley,  Const.  Lim. 
(4th  Ed.ip.  164:  Soth.  St.  Const,  p.  800; 
Whart.  Ev.  pp.  269,  290;  Sedg. St.  &  Const 
Law,  54:  Gardner  v.  Collector,  6  Wall. 
508.  This  court  has  frequently  taken  cog 
nizanceol  such  Journals.  Jones  v. Sheriff, 
35  La.  Ann. 999;  Planting, etc.. Co.  v.Oreen, 
39  La.  Ann.  461,  1  South.  Rep.  873.  This 
amendment  establishes  very  clearly  the 
legislative  Intent  to  exclude  the  business 
of  saw-mills  from  license  taxation.  It  Is 
claimed,  however,  that  eaw-mllls  are  cov- 
ered by  paragraph  1  of  section  fl  of  the  act 
of  1890,  which  Imposes  a  license  tax  on 
"each  business  of  manufacturing  hot  ex- 
pressly exempt  by  articles  206  and  207  of 
the  constitution.**  This  clause  is  copied 
from  the  prior  act  uf  1886.  It  did  not,  in 
that  act,  embrace  saw-mills,  because  they 
were  expressly  provided  for  In  section  9. 
It  would  be  a  very  strained  and  unreason- 
able construction  to  extend  the  meaning 
of  tbe  same  clause  In  the  act  of  1890  so  as 
to  embrace  saw-millB,  when  tbe  leglsla' 
ture  had  Just  manifested  its  purposeto  ex- 
empt saw-mlUa  by  striking  them  out  uf 
the  enumeration  in  section  9.  This  would 
be  to  defeat,  instead  of  enrorelng,the  man- 
ifest legislative  intent.  We  tbluk  the 
court  below  did  not  err  In  rejecting  the 
tax  collector's  demand.  Judgment  af- 
firmed. 

(tt  La.  Ann.  nO 

Succession  of  Jan.   (No.  1,398.) 

(Supreme  Cotart  of  LotOaiana.  July  Term,  1891. 
48  La.  Aim.) 

Jddob— Disqualification— iNTBBBfiT. 

1.  A  Jndge  is  disqualified  to  pass  oa  the  ho- 
in<^og^Clon  of  an  account  when  the  assignee  of  a 
claim  traosferred  by  him  attempts  to  euforoe  its. 
payment  by  an  opposition  to  the  acooaot. 

3.  Although  the  claim  has  been  transferred 
without  recourse,  yet  there  is  an  Implied  war- 
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ranty  a*  to  the  ezlst«Qoe  of  the  debt,  ud  ttie 
Jtidcre  is  Intereaied  to  this  extenL 
OSi/Uobtu  by  the  Court) 

Appeal  from  district  court,  parish  ot 
St.  Martin. 

Id  the  mat  er  of  the  eetate  of  A.  M.  F. 
Jan.  OppoHltlon  of  Bobert  Mrtrtln  and 
others.  Motion  to  recuse  Jahrb  E.  Mon- 
TON.  the  dlMtrlct  Jadge.  denied.  The  ad- 
miohttrator  appeals.  Ue7'>raed. 

Felix  Voorbies,  tor  appellant. 

A  lodge  Is  diaqaallfied  to  pass  on  the 
homologation  of  an  executor's  account, 
when  the  aaslKnee  of  a  claim  transferred 
by  blm  attemptu  to  enforce  this  claim  by 
an  opposition  to  the  account. 

In  each  a  case,  a  motion  tor  bis  recusa- 
tion should  prevail.  Sncceasion  of  Rhea, 
81  La.  Ann.  324. 

A  Judgment  overruling  the  recasation 
ol  the  regular  Judge  of  a  court  Is  not  ao 
Interlocutory  decree,  but  a  flnoljudgment, 
which  may  be  appealed  from.  State  t. 
Jadee,  42  La.  Ann.  817.  7  South.  Bep.  686. 

Edward  Lima  and  Louie  J.  Voorlites,  for 

The  Judge  of  thelower  court  Is  recotable 
only  when  be  Is  clearly  Interested  In  the 
alleged  cnuse  of  interest. 

Opponents  and  appellees  submit  themo- 
Uon  alleges  Interest.  There  Is  no  error  In 
the  Judgment  of  the  court  entered  on  the 
minutes,  to-wlt:  "That  Judge  James  £. 
UotnroN  was  not  recusable,  because  he 
was  not  Interested  In  the  oppositions  to 
be  tried."  Act  No. 4U  of  1880.  Code  Frac. 
art.  888. 

UcBIhekt.  J.  In  this  case  amotion  was 
made  to  recuse  the  district  Judge,  Jambs 
E.  MonrON.  The  motion  was  referred  to 
tbe  Honorable  O.  C.  Modton,  Judge  ot 
the  tweaty-fltth  Judlulal  district,  who  de- 
nied tbe  motion.  The  Jndge,  Jaurs  E. 
MotTTOH.  was  a  member  ot  the  law  firm 
ot  Mouton  A  Martin  before  his  elevation 
to  the  district  bench.  This  firm  obtained 
a  Judgment  against  a  debtor  for  tbe  dece- 
dent. Before  he  qualified,  Judge  Mocton 
transferred  all  his  fees  for  legal  services 
due  said  firm  to  his  former  law  partner, 
Bobert  Martin.  This  transfer  was  made 
wttbODttveomae,  and  he  wasnot  to  return 
tbe  cash  amount  which  he  received  for 
them  wbether  the  fees  were  collectible  or 
not.  Tbe  administrator  for  the  succes- 
sion ot  Jan  filed  his  account  refusing  to 
allow  the  fee  for  servlees  rendered  by 
Mouton  ft  Martin  in  recovering  the  Judg- 
ment for  Jan  against  the  debtor.  For 
this  reason  Bobert  Martin  opposed  theae- 
sonnt.  Hence  the  motion  for  the  recusa- 
tion of  the  Judge  by  the  administrator  of 
the  eoccession  of  Jan. 

When  JAUKS  G.  Mocton  transferred  this 
account  tor  tees,  among  others,  there  was 
an  Implied  warranty  as  to  Its  existence. 
Tbe  transfer  without  recourse  weut  no 
further  than  to  warrant  against  the  In- 
solvency of  the  debtor.  To  the  existence 
of  the  debt  there  was  an  Implied  war- 
ranty. ClvM  Code.  art.  3646.  To  this  ex- 
tent tbe  district  jndge  was  interested. 
In  Soccesslon  of  Rbea.  SI  La.  Ann.  324. 
this  court  said :  "  The  decree  ol  a  court 
should  be  not  only  impartial,  but  no  pre- 
text ahonldf  as  .a  stepping-stone,  be  al- 


DATIDfiON.  f 


lowed  to  stand  between  Its  Impartiality 
and  even  the  most  unreasonable  suspi- 
cion; for,  as  well  said,  praise  Is  without 
feet,  and  the  wings  of  blame  are  swifter 
than  the  winds. "  We  have  no  doubt  that 
the  district  Judge  felt  perfectly  disinter- 
ested. There  also  can  be  no  doubt  that 
bis  pecuniary  Interest  in  the  litigation 
was  very  remote;  too  remote  to  Influence 
bis  Judgment.  But,  nevertheless,  there 
was  an  Intereut,  however  remote  and  dis- 
tant, Bufflcleot  to  incite  the  tongue  ot  tbe 
disappointed  to  tbe  most  unreasonable 
snsplcton.  It  Is  therefore  ordered.  ad- 
Judged,  and  decreed  that  thejndgment  ap- 
pealed from  be  annulled,  awarded,  and 
reversed ;  and  It  Is  further  ordered  that 
this  case  be  remanded,  to  be  proceeded 
with  according  to  tbe  view  herein  ex- 
pressed, and  according  to  law;  thesuccee- 
slon  to  pay  the  costs  of  appeal. 

  («  Ul.  Ado.  ftU) 

Derodbn  v.  Davidson  et  al.  (No.  1,407.) 

(iSuprme  Court  of  Louisiana.  July  Term,  19>L 
48  La.  Ann.) 

Sals  bt  BotnfOABiss— Locatiok. 
A  sale  of  property  detoribed  by  boundaries, 
where  one  of  them  cannot  be  definitely  fixed  and 
ascertained,  is  not  a  sale  per  overvionsm.  Where 
one  of  the  bonndaries  is  described  as  by  dooor's 
lands,  and  no  limit  is  fixed  where  tbe  bonndsry 
is  to  oommenoe,  it  Is  not  a  sale  witUa  fixed  lim- 
its, and  a  sale  per  cnwntonem. 
(SyUalnu  Tjy  the  Court.) 

Appeal  from  district  court,  parish  of 
Iberia. 

Action  by  Oscar  Derooen,  onder-tntor, 
against  W.  L.  Davidson  and  other.  Pre- 
liminary Injunction  dissolved.  Plaintiff 
appeals.   Modified  and  affirmed. 

w Alter  J.  Burke,  tor  apiiellant. 

Wbm  two  deecriptlons  ot  property  on 
their  face  differ,  imrol  evidence  is  admlsM- 
ble  to  prove  that  they  are  descriptions  of 
one  Identical  tract. 

One  who  recognises  another's  title  to  ■ 
thing  Is  not  estopped  forever  after  from 
claiming  that  thing  by  a  title  translative 
ot  property  and  of  subsequent  date  to  the 
recognition. 

Rights  of  parties  cannot  .be  affected  by 
the  acts  or  admlsdons  of  third  persona. 

If  any  one  sells  or  alienates  a  piece  of 
land  from  one  fixed  boundary  to  another 
fixed  boundary,  the  purchaser  takes  all 
tbe  lands  between  such  bounds,  although 
it  gives  him  a  greater  quantity  of  land 
than  is  called  for  in  his  title,  and  although 
the  snrploB  exceed  the  twentieth  part  of 
the  quantity  mentioned  in  his  titie. 
avll  Code.  art.  S60;  Landry  t.  Tnlller.  8 
La.Ann.lOO;  ORob. (La.)250;  SBob.(La.) 
857;  13  Mart.  (La.)  426. 

Full  effect  must  be  given  to  evidence  re- 
ceived without  oblcrtlnn.  although  tbe 
pleadings  do  not  put  Che  point  at  Issue. 
16  La.  Ann.  278;  16  La.  Ann.  888,804;  IS 
La.  Ann.  328;  20  La.  Ann.  241. 

Parol  evidence  Is  admissible  to  prove  er- 
ror In  an  act.  In  the  description  or  qvanti- 
ty  ot  land  sold,  etc. 

If  one  claim  more  then  Is  due  blm,  he 
should  nevertheless  have  Judgment  for 
what  Is  actnally  due  him.  Code  Pracart. 
155. 

Property  of  tbe  wUa  translkrred  to  lier 
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by  a  d&tiott  en  pafement  cannot  be  seized 
to  satiety  a  Judgment  claim  axalust  the 
husbaud.   24  La.  Ann.  138. 
L.  O.  Hacker,  for  appellee. 

(1)  The  fact  that,  in  a  sale  peraveraio- 
aem,  the  purchaser  acquires  all  tbe  land 
between  the  boundaries  mentioned,  though 
It  exceeds  by  far  the  quantity  mentioned 
In  the  act,  is  rounded  upua  the  presump- 
tion that  such  were  the  intentions  of  the 
parties  at  the  time  of  the  passage  of  the 
act,  and  It  must  so  appear  la  the  act  It- 
self. 

(2)  To  constitute  a  sale  per  averalonem, 
there  mnst  be  fixed  boundaries,  otherwise 
the  object  is  not  described;  and  therefore, 
quantity  must  gorern.  A  sale  which  re. 
cites,  **  bounded  od  the  north  by  vendor 
and  no  the  Boath  by  anlEnown,"  la  not  a 
sale  per  aversloaem  for  want  of  fixed 
boundaries. 

(3)  A  sale  of  14  arpents  of  land,  when 
the  laud  is  weU  known  to  the  parties,  aiid 
the  exact  quantity  has  been  by  them  pre- 
rioualy  ascertaiued,  cannot  be  extended 
to  comprise  200  arpents,  on  tbe  plea  that 
It  la  a  sale  per  aFO/s/oDem. 

McEnbry,  J.  The  defendant  la  a  Judg- 
ment creditor  of  one  Tlburce  Nor^s.  He 
Issued  a  fl.  ik,  on  bis  Judgment,  and  seized 
and  adrerttsed  for  sale  certain  property, 
selied  as  tbe  property  of  aald  Norte,  Pre- 
vious to  tbe  seizure  he  made  a  dation  en 
palement  to  bla  wife,  who  afterwards  died 
leaving  several  minor  children,  the  Issue  of 
her  marriage  with  Nor^.  A  description 
of  a  part  of  the  Immovable  property  com- 

?)ri8ing  the  datloo  is  aa  follows:  "One 
ract  of  land  situated  In  Iberia  parish, 
bounded  north  by  donor;  south  byStanii- 
bury;  south  by  Qall  &  Hebrxt;  east  by 
Mltcheltree  and  unknown;  and  west  by 
Hardy.  Said  tract  contains  14  arpents, 
mon>  or  leas,  and  alt  Improvements. "  Tbe 
validity  of  tbe  dation  en  palement  Is  not 
questioned.  The  defendant  Davldtjon 
Belied  under  bis  Judgment  the  land  em- 
braced within  this  description,  which  con- 
tains 200  acres.  The  minor  children  of  the 
deceased  Mra.  Nortis,  by  their  under-tutor, 
enjoined  the  execution  of  the  Judgment  up- 
on this  property,  alleging  that  It  is  the 
Identical  property  siven  In  payment  to 
their  mother  by  their  father.  If  the  sale 
was  one  per  aven>joDein,  there  can  be  no 
donbt  aa  to  the  correctness  of  their  con- 
tention. Tbey  wonld  be  entitled  to  all  the 
land  contained  within  the  designated 
bonndarlcA,  regardless  of  quantity.  In  a 
sale  per  aversionem  tbe  boundaries  must 
be  fixed  and  certain, so  as  to  give  evidence 
of  the  intention  of  the  parties  to  convey 
the  land  within  the  designated  and  specl- 
fled  boundaries,  without  reference  to  the 
quantity.  In  the  description  of  this  prop- 
erty the  limits  are  not  ao  fixed  as  to  show 
that  It  waa  thelntentlon  to  convey  a  speci- 
fied body  of  land.  The  donor  owned  the 
land  to  the  north.  There  la  no  limit  flxe<l 
to  the  northern  boundary.  As  he,  the 
donor,  owned  all  the  land  from  the  south 
boundary  to  tbe  extent  of  his  ownership 
north,  there  ta  no  means  In  the  description 
of  locating  where  the  lands  of  the  donor 
ahould  mark  the  limits  of  the  lands  donat- 
ed.  In  order  to  fix  tbe  norttaem  bound- 


ary. It  Is  necessary  to  compute  the  area 
by  arpenta  to  ascertain  the  northern  limit 
of  the  land  donated.  It  is  evident,  there- 
fore, that  only  14  arpents,  the  amoant  oi 
land  designated  In  thed«f/on  en  paiement, 
were  conveyed  to  the  donee,  the  measure^ 
ment  commencing  from  the  south  bound- 
ary. Fourteen  acres  of  this  land  right- 
fully belonged  to  the  minors.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  amended, 
so  that  the  order  dissolving  the  Injune- 
tlon  shall  apply  only  to  leiQ  acres  of  land 
embraced  within  the  description  of  the 
property  in  the  sheriff's  return  on  the  ex- 
ecution. In  other  respects  It  te  afflrmeda 
tbe  appellee  to  pay  costs  of  the  appeal. 


^^^^        (4S  JJL.  ABB.  «8) 

Laudbt  t.  Bboubsabo.  (No.  1,403.) 

iSwprema  Couin  €f  JJniitiana.  JnlyTtem,  180L 
iH  La.  Ann.) 

ESTOPPHL. 

Where  there  has  been  a  destroction  of  U- 
tlea  to  property,  sad  «  party  wishing  to  purohase 
goes  to  the  wiolnal  owner  of  the  propartyfor  la- 
lonnatloD.  ancfhe  disolalms  title  to  the  aame, 
aad  Jolna  Id  a  deed  reliaqulshing  all  olatms  to 
the  same,  ho  is  estopped  from  setting  up  title  to 
tbe  property  against  the  par^  whom  be  laduoed 
to  purcaase  the  same. 
{SvHabMM  by  0w  Court.) 

Appeal  from  district  court,  pailota  o( 

Vermillion. 

Action  by  Leo  Landry  agalnBt  Semar 
Broassard.    Judgment    for  defendant- 

Plaintiff  tippealB.  Affirmed. 
Lewis  L.  BourgM,  for  app^ant. 

(1)  A  plea  of  estoppel  cannot  be  main* 
tained  where  It  appears  that  the  party 
against  whom  the  plea  Is  directed  waa 
Ignorant  of  the  truth  relating  to  the  ma^ 
ter  which  formed  the  subject  of  the  plea. 

83  Ln.  Ann.  1194;  38  La.  Ann.  100,  818. 

(2)  A  person,  who  under  the  belief  that 
a  certain  state  of  facts  exists,  and  with- 
out any  intention  to  defraud  another, 
makes  certain  statements  to  that  other 
person,  which  indnces  him  to  do  an  act. 
Is  not  estopped  by  those  statements 
which  be  believed  to  be  troe  at  the  time. 

84  La.  Ann.  816;  10  Lea,  406. 

(8)  Two  things  are  necessary  to  create 
an  estoppel  ta  paia:  (1)  An  Intent  to 
defraud,  or  an  assertdon  known  by  the 
party  who  made  it  to  be  false  at  the  time 
he  makes  It;  and  (3)  an  Injury  caused 
to  the  person  who  pleads  tbe  estoppel 
by  tbe  assertion  ao  made.  12  Wis.  US, 
125:  105111.818;  104111.40;  300 Mass. 834,  28 
N.  E.  Rep.  101 ;  80  Ala.  145. 

(4)  A  vendee,  who  baa  recourse  against 
bis  vendor  for  the  reimbursement  of  his 
outlay.cannot  plead  injury,  and  the  ven- 
dee in  this  case  can  have  such  recourse. 

White  (ft  Broassard,  tor  appellee. 

(1)  When,  In  deeeribliig  tbe  property 
conveyed,  a  aberiff'a  deed  r^era  specially  to 
a  patent,  such  patent,  to  all  Intents  and 
purposes,  becomes  incorporated  in  the 
deed;  and  the  description  contained  In  It 
will,  in  case  of  doubt,  control  In  deter- 
mining what  property  is  sold.  9  Rob. 
(La.)  80;  18  La.  Ann.  290;  Henea's  Dls. 
1887.  Nos.  6, 18;  26  La.  Ann.  264. 

(2)  A  party  who  has  led  another  to  1m. 
lleve  In  the  existence  of  a  certain  stats  at 
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factB,  and  to  act  npun  tlie  talth  of  such 
ttBSuraDcea,  cniinot  atterwards  deny  his 
representations  tu  the  prejudlceot  the  per- 
Bon  who  bas  thereby  been  misled  or  lo- 
daced  to  alter  bis  position.  30  La.  Ann. 
1040;  12  La.  Ann.  473  ;  9  La.  Ann.  52S:  5 
La.  Ann.  3(i8:  4  La.  Ann.  293;  6  Kob.  (La.) 
523;  also  1  La.  Ann.  11;  0  La.  Ann.  274, 
349  :  30  La.  Ann.  50;  96  U.  S.  659. 

(3)  The  effect  of  an  e8topi)el  cannot  be 
deleated  by  a  plea  of  error,  when  the  er- 
ror assigned  Is  inexcasable,  and  reRults 
from  gross  negligence,  or  a  reckless  disre- 
gard of  the  right  ol  others.  Sedg.  & 
Waite,  Tr.  Tit.  Land.  §§  845-847;  Af  I<a. 
Ann.  242,  699. 

(4)  Where  one  of  two  parties  mnst  suf- 
fer a  loss,  it  should  be  borne  by  the  one 
who  la  in  taait,  rather  than  by  the  one 
whom  he  has  misled  or  deceived.  84  La. 
Ann.  912. 

(6)  A  title  by  prescription  resnlte  when 
a  party  and  his  authors  hold,  In  good 
faith,  peaceable  pnasesslnn  an  owners,  un- 
der a  title  translative  of  property,  for  a 
period  of  10  years.  Civil  Code.  arts.  3478- 
34S7,  inclnsive.  and  Id.  art.  8493. 

McEnkbt,  J.  The  plaintiff  obtained 
from  the  United  States  government  n  pat- 
ent to  lots  1  and  2,  section  28,  and  lots  1 
and  2,  section  34,  in  township  12  8.,  of 
range  4  E.,  in  the  district  of  lands  subject 
to  sale  atOpelousas, La., containing  123.13 
acres.  This  land  the  plaintiff  mortgaged 
to  one  J'ndlce.  The  mortgage  was  fore- 
closed many  years  ago.  and  the  lots  1  and 
2,  section  34,  were  sold,  according  to  the 
proeds-verbal,  with  some  town  lots,  also 
mortgaged,  In  the  town  of  Abbeville.  Al- 
though the  lota  1  and  2,  in  section  28,  do 
lot  appear  In  the  proc^-verha},  they  were 
seized  to  satisfy  the  mortgage  debt.  The 
lots  1  and  2,  section  S4,  were  described  as 
containing  the  amount  of  land  patented 
to  the  plaintiff.  Daniel  O.  Bryan  became 
the  purchaser  of  the  property  lots  1  and  2, 
section  34,  described  as  containing  123.13 
acres,  the  amount  of  land  In  the  patent. 
He  took  possession  of  all  the  property 
which  was  mortgaged,  Indnding  lots  1 
and  2,  section  28.  Lots  1  and  2,  section 
S4,  were  inventoried  as  containing  the 
above  amount  of  acres,  and.  at  his  succes- 
sion sale,  sold  In  the  sanie  manner.  The 
property  lots  1  and  2,  described  as  con- 
taining 123.13  acres,  went  through  various 
transfers,  all  the  purchasers  talcing  pos- 
session of  and  acting  as  owners  of  lots  1 
and  2.  section  28.  The  plaintiff  during  all 
these  years  lived  In  the  neighborhood  of 
tlie  property,  and  was  nnder  the  tmpres- 
fll<)n  that  lots  I  and  2,  section  28,  had  been 
8t»ld  to  satisfy  the  mortgage  debt,  and 
purchased  by  Bryan.  He  was  present  at 
Uie  sale.  He  at  no  time,  until  the  Instltn- 
tton  of  this  suit,  set  up  any  claim  to  the 
property,  or  asserted  any  rights  to  it. 
□  'he  court-house  In  the  town  of  Abbeville 
was  destroyed  by  Are,  and  valuable  rec- 
ords destroyed.  The  titles  to  the  proper- 
ty In  controversy  uhared  the  same  fate. 
In  the  transfer  of  property  In  the  parish 
of  Vermillion  It  was,  of  course,  necessary 
to  be  carnal  in  the  transfer  of  property, 
and,  as  far  as  possible,  to  reinstate  deeds. 


Semar  Bruussard,  desiring  to  become  the 
owner  of  the  property  in  controversy,  re- 
fused to  purchase  the  same,  without  a  ra< 
nnnclafcion  ol  title  to  lots  1  and  2,  section 
28,  by  the  plaintiff.  Bronssard,  Induced 
by  the  representHtlons  of  the  plulntlff,  pur- 
chased from  uue  Frascmond  Bahineaux, 
for  the  price  of  t994,  lots  1  and  2,  section 
28,  which  had  before  this  sale  been  omit- 
ted In  the  deeds  in  the  several  transfers; 
but  deucribed  as  to  quantity.  In  this  sale, 
made  In  May,  1887,  the  plaintiff  Joined  in 
the  act  of  sale,  and  declared  on  his  part  as 
follows:  "And  to  these  presents  person- 
ally appeared  and  intervened  Leo  Lan- 
dry, of  said  parish,  the  original  owner  uf 
said  land,  and  from  whom  said  land,  with 
others,  had  been  seized  In  the  suit  of  Ju- 
dice  V.  Leo  Laudry,  and  purchased  by  the 
late  Daniel  O.  Bryan  at  said  sheriff's  sale 
some  twenty -two  years  ago;  that  Hince 
that  time  he  laid  no  claim  Id  and  to  the 
land  herein  conveyed ;  and  ratifies  said 
sheriff's  deed  for  said  land,  and  abandons 
and  relinquishes  all  claims,  rlKhts,  titles, 
and  demands  in  and  to  the  tract  herein 
conveyed."  This  deed  was  read  to  the 
plaintiff,  and  a  map  of  the  land  exhibited 
to  him,  and  lots  1  and  2,  of  section  28,' 
pointed  out  to  him.  Alter  the  execution 
of  this  deed  he  brought  this  petitory  ac- 
tion to  recover  back  said  lota  1  and  2,  sec- 
tion 28,  on  the  grounds  that  the  property 
had  never  been  sold,  and  that  the  above 
declaration  on  hte  part  was  an  error  of 
fact,  the  existence  of  which  he  did  not 
know  when  he  appeared  and  signed  said 
deed.  There  was  Judgment  below  reject- 
ing his  demand,  and  he  has  appealed. 

The  presence  of  the  plaintiff  at  the  flrat 
sale,  over  22  years  ago,  his  silence  during 
the  time  of  the  various  transfers  of  the 
property,  and  Its  occupancy  by  the  pur- 
chasers as  owners,  his  Anal  abandonment 
of  all  claim  or  title  to  It,  and  his  belle! 
that  the  property  had  been  sold  to  satisfy 
themortgaee  debt,  lead  us  to  believe,  al- 
though there  Is  no  evidence  of  thie  fact. 
In  consequence  of  the  destruction  of  the 
records  and  the  sheriff's  deed,  that  the 
property  was  actually  offered  for  sale,  and 
adjudicated  to  Bryan,  and  Its  omission 
by  the  description  of  the  Iota  and  section 
was  an  error  on  the  part  of  the  sheriff  in 
the  proc^s-verbal,  as  the  quantity  of  the 
land  stated  therein  corresponds  with  the 
amount  in  the  patent  tn  the  plaintiff.  Un- 
der thin  state  of  facts,  we  are  of  opinion 
that  the  plea  of  estoppel  must  prevail.  The 
records  havlnir  been  destroyed,  the  plain- 
tiff was  the  person  to  give  the  defendant, 
BrouBsard,  correct  Information  as  to  the 
title  tu  the  property.  He  acted  on  thlsin- 
formation,  and  pnrchased  the  property  In 
controversy.  Bronssard  obtained  the  In- 
torination  In  good  faith,  and  practiced  no 
fraud  or  artifice  on  the  plaintiff  to  obtain 
It.  It  may  be  a  hardship  on  the  plaintiff 
to  lose  his  property,  but  it  is  through  his 
own  fault  and  negligence,  and  be  must 
bear  It, as  thedeteudant  Is  innocent  of  any 
wrong,  and  purchased  through  the  repre- 
sentations of  the  plaintiff.  Where  two  in- 
nocent parties  must  suffer,  he  whose  fault 
caused  It  must  bear  the  infliction  of  the  in- 
jury. Judgment  affirmed. 
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(a  La.  Ann.  Ml) 

Patkb  et  al.  t.  Morsan'b  L.  &  T.  R.  &  S. 
8.Cki.  (No.M12>) 

(AMHmta  CMHt  qf  XouMono.  July  Term,  18»l. 
48  L».  Ann.) 

BKinKT  DoKAis— Objsctiohb  to  Tuiho— 

1.  SeotloQ  12  of  the  obarter  of  IL's  L.  &  T. 
B.  ft  8.  B.  Co.  ezempu  It  finm  •ultontaldo  of  the 
eity  of  Hew  Orleans,  except  in  cases  of  trespasa. 

3.  Where  a  railroad  enters  upon  the  lana  of 
another  In  the  course  of  its  oonstmctioa,  and 
tmilds  its  road  and  road-bed,  without  opposition, 
upon  the  same,  and  the  part?  makes  no  objection 
f(w  sevoral  Tears,  his  act  will  be  oonstrued  Into 
a  waiver.  His  claim  against  the  road  must  be 
for  oompensation  at  the  domloile  of  the  company. 
He  does  not  abandon  his  claim  for  oompensation 
\ij  tb»  tB(dt  waiver. 
{SyUcUnu  Iry  the  Court) 

Appeal  from  district  ooartt  parish  of  St. 
Landry. 

Action  by  Jacob  N.  Payne  and  others 
against  Morgan's  Loolaiana  &  Texas  Rail- 
road &  Steam-Ship  Company  to  recover 
land.  Dismissed.  Flalatlffs  appeal.  Af- 
firmed. 

Kenneth  Baitlio,  for  appellants. 

(1)  *  *  *  A  varied  of  wrongs,  bav-. 
Ins  tbe  commoD  element  of  a  use  of  force* 
whether  direct  or  Indirect.  S8  La.  Ann. 
866.  "Trespass?  Is  defined  to  be  an  nn- 
lawfal  act  committed  with  violence,  vi  et 
armla,OB  the  person,  property,  or  relative 
lights  ot  another.   86  La.  Ann.  187.- 

(3)  The  lejj^ialature  contemplated  the 
active  violation  of  some  right,  or  the  do- 
ing of  some  Illegal  thing,  acts  of  commis- 
sion, which  give  rise  to  an  action  for  dam- 
ages; and  that  the  rnle  does  not  apply  to 
omiselons,  neglect,  or  fail  ore  to  do. 
WrongB  of  this  class  are  excluded  by  the 
nse  ot  the' words  ''commit"  and  "commit* 
ted,"  and  wlilch  necessarily  imply  action. 
801^  Ann.  609  ;  31  La.  Ann.  666  ;  89  La. 
Ann.  29, 9  Sonth.  Bep. ». 

(8)  It  Is  a  servitude  due  by  the  estate 
sltnated  below  to  receive  the  waters  which 
run  naturally  from  tbe  estate  situated 
above,  provided  tbe  Industry  of  man  has 
not  t>een  used  to  create  that  servitude. 
CtvU  Code.  art.  600. 

(4)  He  whose  estate  borders  on  running 
water  may  use  It,  as  It  runs.  lor  the  pur- 
pose of  watering  hla  estate,  or  for  other 

Sorposes.  He  through  whose  estate  wa- 
ir  runs,  whether  It  originu  tes  there  or 
passes  from  lands  above,  may  make  use  of 
It  while  It  runs  over  his  lands;  bot  he  can- 
not stop  or  give  it  another  direction,  and 
Is  bound  to  retnm  It  to  its  ordinary 
channel  where  It  leaves  his  estate.  Id.  art. 
661. 

(6)  The  owner  whose  estate  is  Inclosed, 
and  who  has  no  way  to  the  public  road, 
may  claim  the  right  of  passage  on  the  es- 
tate of  his  neighbors  for  the  cultivation  of 
bis  estate,  but  he  Is  bound  to  indemnity 
them  for  the  damage  be  may  occasion.  Id. 
art.  699. 

.  (6)  A  passage  must  be  himished  to  the 
owner  of  tbe  land  surrounded  by  other 
lands,  not  only  for  himself  and  workmen, 
but  for  bis  animals,  carts,  instrumeots  of 
agriculture,  and  everything  which  may 
be  neeeesar^r  for  the  use  and  working  of 
talB  land.  Id.  art.  702. 

(7)  When  the  place  for  the  passage  Is 


once  fixed,  he  to  whom  this  servitude  has 
been  granted  cannot  change  It,  but  he 
who  owes  this  servitude  may  change  it 
from  one  to  another,  In  order  that  It  may 
be  less  convenient  to  him,  provided  that 
it  afford  tbe  same  facility  to  the  owner  of 
the  servitude.   Id.  art.  703. 

(9)  Quas/ contracts  are  the  lawful  and 
purely  voluntary  actof  a  man, from  which 
there  .results  any  obligation  whatever  to 
a  third  person,  and  sometimes  a  recipro- 
cal obligation  between  the  parties.  Id. 
art.  2293. 

Leovy  A  BlaSry  H.  L.  Oarland^  and  Lua- 
rent  Dupre,  for  appellee. 

(1)  Under  section  12  ot  Its  charter,  Mor- 
gan's Louisiana  &  Texas  Railroad  ft 
Steam-Ship  Company  must  be  sued  at  Its 
domicile,  except  in  cases  of  trespass,  when 
the  company  may  be  sued  In  the  parish 
where  the  trespass  has  taken  place. 

(3)  The  effect  of  said  twelfth  section  of 
the  charter  of  said  company  is  to  repeal, 
as  far  us  said  Morgan  Company  Is  con- 
cerned, all  provisions  In  tbe  Code  of  Prac- 
tice Inconsistent  therewith. 

(8)  When  the  entry  ot  a  railroad  com- 

eany  upon  tbe  land  ot  the  owner  thereof 
I  peaceable,  and  acquiesced  In  by  him, 
when  neither  force  nor  violence  Is  used  In 
effecting  said  entry,  and  when  said  land 
Is  tah;en  without  any  resistance  or  remon- 
strance on  tbe  part  uf  said  owner,  by  that 
peaceable  entry  on  said  land,  tbe  cou- 
Btructioa  of  a  road-bed  thereon,  and  the 
possession  and  operation  ot  same,  the 
land  BO  taken  psseeslrrevocably  from  said 
owner  to  tbe  railroad  company,  and  all 
that  la  left  the  owner  is  a  right  ot  acUon 
against  said  railroad  company  for  com- 
pensatory damages. 

McEnert,  J.  The  plaintiffs  sue  tbe 
defendant  for  the  recovery  of  laud  now 
occupied  by  It  as  a  railroad  embankment 
In  excess  of  what  is  necessary  lor  railroad 
purposes.  They  also  sue  for  the  value  of 
tbe  strip  ot  land  occapled  by  the  railroad 
embankment.  They  aver  that,  by  the 
construction  of  the  railroad  embank- 
ment, the  natural  drains  and  ditches  on 
this  property  have  been  obstructed,  and 
tbe  now  of  water  retarded,  damaging 
them  to  the  amount  ot  f2,O0O.  Suitable 
crossings,  cattle-guards,  culverts,  etc., 
are  demanded  to  be  constructed  for  the 
plaintiffs  by  the  defendant  company.  The 
defendant  company  filed  an  exception  to 
the  Jurisdiction  of  the  court,  as  follows: 
"That  under  section  12  of  Its  charter  suits 
eannot  be  brought  against  it  outside  of 
the  parish  of  Orleans,  except  In  cascft  of 
trespafts;  that  the  present  suit  Is  not  one 
for  trpHpaRB.  und  hence  this  honorable 
court  [district  court]  Is  wlthonc  Jurisdic- 
tion to  try  tbe  same. "  Tbe  exception  was 
sustained  and  the  suit  dismissed.  From 
this  Judgment  plalntJtfs  have  appealed. 

From  the  face  of  the  papers  It  wlU  be 
perceived  that  the  ^rraramen  ot  plaintitfs' 
petition  Is  (1)  that  the  defendant  compa- 
ny has  taken  possession  of  and  boldH  22.73 
acres  ot  land  belonging  to  them,  and  Is 
using  same  as  a  railroad  track,  on  which 
it  is  running  Its  passenger  ana  freight 
trains.— the  one-halt  of  which  plaintiffs' de* 
mand  shall  be  restored  to  them  In  klni^ 
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and  for  the  other  baU  they  ctaltn  a  per- 
sonal Jadgmeot  fur  its  value;  (2)  that  the 
defendant  company  has,  by  its  said  em- 
bankment, entirely  obstructeu  the  drain- 
age of  the  place,  and  they  ask  that  said 
company  be  ordered  to  remove  the  eutd 
obatmctlons  to  drainage,  and  make  the 
necesiiary  openings  in  its  track;  (S)  that 
said  company  has  not  constructed  the  nec- 
essary crossings  and  catt)e>guards  on  Its 
embankment,  and  it  is  asked  that  said 
company  be  riequired  and  ordered  to  make 
them  at  once. 

It  does  not  appear  from  the  allegations 
1o  plalntitta'  petition  that  the  defendant 
company  committed  a  trrapass  upon  that 
property  by  entering  apnn  it  unlawfully. 
The  following  arerment  In  the  petition 
n^atlves  any  Idea  of  a  trespass  having 
been  committed  by  the  defendant  com- 
pany on  the  lands  of  the  plaintiffs:  Plaln- 
tiOs  allege "  that  some  time  In  the  year 
1882  Morgan's  Louisiana  &  Texas  Kail- 
road  A  Steam-Hhip  Company,  a  corpora^ 
tlon  dnly  organized  under  the  laws  of  this 
state,  having  Its  domicile  In  the  city  of 
New  Orleans,  and  owning  and  operating 
railroads  In  other  sections  of  the  state, 
at  that  time  entered  upon,  took  pos- 
session oSt  and  now  has  possessinn  of 
same,  certain  tracts  of  laud  originally 
forming  part  of  a  plantation,  situated  on 
Bayou  Bceuf,  In  St.  Landry  parish,  about 
three  miles  above  the  town  of  Washing- 
ton, known  and  called  the  *  Webb '  or 
'  CalUgher '  place,  and  built  and  construct- 
ed npon  thenald  land  so  entered  upon  by 
them  a  railroad  embankment  or'domp.' 
and  placed  on  said  embankment  cross- 
ties  and  ateel  rails,  over  which  said  com- 
pany has,  ever  since  tneyear  1882,  been 
running  locomotives,  and  passenger  and 
freight  trains,  whereon  they  have  carried 
passengers  and  freight  tor  hire,  and  have 
been  operating  same  as  a  regular  rail- 
road ever  since. ' 

The  obstruction  of  the  drains  and 
ditches,  the  failure  to  eonstruet  cattle- 
guards,  and  to  make  croRslngu,  are  merely 
Incidental  to  the  toklhs  posseBsion  of 
plaintiffs*  property,  which  was  lawful 
and  legal,  at  least  was  made  so  by  plaln- 
tUfs,  who  permitted  the  i-allroad  compa- 
ny to  go  on  the  property  and  construct 
Its  road  thereon  without  remonstrance 
or  complaint.  The  acqulesfteuce  of  the 
plaintiffs  In  the  construction  of  the  road 
over  their  property,  under  the  circum- 
stances, which  made  It  Imperative  upon 
them  to  resist  or  to  remonRtrate,  will  be 
constrned  into  a  waiver  of  any  objections 
to  the  construction  of  the  road-bed  over 
their  property.  8tate  t<  Judge,  83  La, 
Ann.  956;  St.  Jnllen  t.  Bailroad  Co.,  85 
La.  Ann.  924.  The  taking  possnaslon  of 
the  land  of  plaintiffs  was  not  accom- 
plished by  violence,  nur  through  the  com- 
mission of  a  wrong,  tort,  or  other  illegal 
act.  The  plaintiffs  made  no  resistance  to 
the  entry  of  the  defendant,  but  acquiesced 
lu  It  by  long-continued  non-action.  St.  Ju- 
llen  V.  Railroad. etc.,  Co.,  89  La.  Ann.  1004, 
8  South.  Rep.  280.  In  the  case  of  Cald- 
wdl  V.  Railroad  Co..  40  La.  Ann.  755,  5 
South.  Rep.  17,  we  said  that  "this  court 
had  distinctly  announced  the  doctrine 
thatf  In  ease  the  owner  of  land  permits  Its 


use  and  occupancy  by  a  railroad  compa- 
ny, and  the  construction  npon  It  of  a 
quaai  public  building,  without  resistance 
or  complaint,  he  cannot  thereafter  re- 
quire the  demolition  of  the  work,  nor 
prevent  Its  ase  by  the  company.  >  •  * 
He  cannot  treat  such  entry  as  tortious, 
and  sue  the  corporation  as  a  trespasser  at 
the  place  where  the  Injury  Is  alleged  to 
have  been  sustained."  The  plaintiffs  are 
entitled  to  bring  their  suit  at  the  domi- 
cile of  the  company  for  compensation, 
damages,  and  land.  Including  what  is  re- 
qulreil  for  railroad  purposes,  etc.,  which 
right  Is  reserved  to  them.  Section  12  of 
the  company's  charter  exempts  It  from 
suit  out  of  New  Orleans,  except  In  cases 
of  trespass.  In  this  case  no  trespass  was 
committed  by  tho  defendant  company.  . 
Judgment  affirmed. 

Fbnnbr,  j.,  recuses  talmaelfr  on  tiie 
gronnd  of  affinity  to  plalntltto. 

(4>  LB.  Abb.  M) 

MoWUfUABis  T,  Michel  et  al.  (No.  1,417.) 

(Swpram*  CouKi  cf  LovMaina.  Jnly  Term,  1S91. 
48  Lb.  Ann.) 

BiOHT  TO  Arpi&ii— 'Tjjc-Salss— Vii.n>tTT  or  Aa' 

BB3SMBNT. 

1.  When  an  appeilant  applies  for  and  obtains 
an  order  of  appeal  to  a  court  having  no  jorisdlo- 
tion  of  the  matter  in  dispute,  the  order  is  a  nal- 
litj.  He  is  not  estopped  from  prosecotlng  his 
appeal  in  a  coart  of  competent] urisdiotiou. 

S.  An  actual  assessment  of  property  ami  no- 
tloe  required  by  artlole  SIO  of  the  oonstitution 
are  essential  to  a  valid  tax-sale  of  the  property. 

8.  There  Is  no  aotnal  asBesament  ot  property 
as  contemplated  by  law  when  it  is  not  assessed 
to  tbe  owner,  and  is  oonfnsedly  assessed  wiib 
other  property. 

4.  Where  the  state  sells  publio  land,  and  IB- 
sues  a  putent  for  It,  theland-oEBceat  Baton  Bon^e 
is  the  properplooefrom  which  Information  sboald 
be  obtained  in  order  to  assess  it  ooireotly.  Rev. 
&t.  Whm  the  state  sells  public  land,  and 

the  assessor  places  It  on  the  assessment  rolls,  to 
a  person  not  the  owner,  the  state  oannot  take 
advantage  of  this  defective  assessment,  and  at 
tax-sale  nave  the  property  adjudicated  to  her. 
(SyUabus  tiy  the  Court) 

Appeal  from  district  conrt,  parish  of  St. 
Martin. 

Action  by  Jacob  HcWilliams  against 

Justinien  Michel  and  others  to  set  asldeu 
tax-deed  and  obtain  an  Injunction.  Pre- 
liminary Ininuctlon  granted,  bot  after- 
wards dlBBolred.and  Judgment  for  defend- 
ants. Plaintiff  appeals.  Reversed.  Per^ 
petual  Injunction  granted.  Bebearlng 
denied. 

ie.  N.  Stma  and  C.  H.  Mouton,  lor  appel- 
lant. 

(1)  Plaintiff's  title  to  the  lands  la  con- 
troversy Is  complete  and  perfect.  They 
were  patented  and  sold  by  the  state  to 
Thomas  Mllle  In  1860,  After  his  death, 
bis  heirs  went  into  possession,  and  at  the 
partition  sale  made  by  tbe  sheriff  uf  Iber- 
ville, In  1877,  tiiey  were  acquired  by  the 
plaintiff,  who  has  since  held  and  possessed 
them. 

(2)  The  tax-sale  of  these  lands  In  1872 
with  the  lands  adjudicated  to  Wllbert  at 
the  same  partition  sale.  In  1877,  lu  the 
name  of  Eugene  Garandi,  was  an  ahsolnte 
nullity.  (Sarandl  had  disappeared  many 
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years  before,  and  bad  never  owned  a  par- 
ticle of  Interest  In  the  property.  Tbe  lands 
stood  at  tbe  time  in  tlie  rcKistry  office  of 
tbe  land  department  of  the  state  in  tbe 
name  of  Thomas  Mllle.  The  assessment 
in  the  name  of  Garandi  was  therefore  a 
nollity,  and  coald  not  form  the  basts  of  a 
valid  tax-sale.  Saund.  Tax'n,  302;  26  La. 
Ann.  509  .  30  La.  Ann.  176;  32  La.  Ann. 
926;  34  La.  Ann.  107;  35  La.  AuD.  108S. 

(8)  Tbe  adludlcation  to  Breauz  and  Da- 
periOT,  In  IH73,  being  a  nullity,  they  ac- 
quired no  title.  They  nerer  elaimed  title, 
never  arttfd  as  owners,  and  never  desired 
or  attempted  to  take  or  be  placed  In  pos- 
seHSion.  The  paper  title  evidencing  the 
adjudication  produced  no  effect,  and  could 
not  form  a  basis  for  prescription.  Breaux 
r.  NeffTotto,  4S  La.  Ann.  — ,  9  Sontb.  Kep. 
602  ;  82  La.  Ann.  2S7. 

(4)  The  nullity  of  the  a.d]ndication  to 
Breaux  and  Duperler,  In  1873.  Involved  the 
nnllity  of  the  assessment  In  their  namra  in 
1885,  and,  as  a  necessary  consequence,  tbe 
naltity  of  the  adjudication  to  the  state  In 
their  names  In  1SS6.  Besides,  they  were 
never  notified  to  pay  any  taxes  on  the 
property,  which  notice  was  a  condition 
precedent  to  a  valid  adjudication.  Const, 
art.  210;  Breaax  v  Negrotto,  48  La.  Ann. 
— ,9  South.  Rep.  502.  The  state  never 
attempted  to.  take  possession  under  tbe 
.adjudication  of  18%,  and,  there  being  no 
adverse  possesshm,  prescription  does  not 
apply.  Breaax  v.  Negrotto,  48  La.  Ann. 
— .  9  South.  R^.  602 ;  82  La.  Ann.  237. 

(6)  The  lands  aeseeBed  In  the  name  of 
Breaux  and  Duperler,  in  1885,  bad  been 
separately  assessed  to  their  respective 
owners,  plaintiff  and  the  Wllberts,  from 
1881  to  1884.  both  Inclusive.  The  assess- 
ment of  botb  pieces  of  property  confusedly 
to  Breaax  andDnperler  constituted  aaad- 
dttlonal  nnlHty,  which  vitiated  the  adjudi 
cation  based  upon  ft.  Act  No  96  of  1882,  8 
18;  Saund.  Tax'n,  108;  Welty,  Assessm.  § 
112;  86  Me.  435  ;  63  Me.  38;!;  84  La.  Aun. 
1%;  Cooloy,  Tax'n,  295;  Burroughs,  Tax'n, 
212-801;  51M0.63;  6Kan..^:  82 La. Ann. 
228  ;  42  La.  Ann.  853,  8  South.  Rep.  607. 

(6)  In  Wllbprt  v.  Michel,  43  La.  Ann.  868, 
8  South.  Bep.  607.  this  court  annnlletl  end 
set  aside  tbe  adjudication  to  the  state  In 
1NK6.  and  that  to  the  defendant  in  1889. 
Those  adjadlcatlons  stand  annulled  for  all 
purposes  and  as  to  all  persons.  They  can- 
not be  null  In  part  and  valid  In  part.  Tbe 
tax  claiuiBd  was  Indivisible,  and  the  ad- 
judication In  each  Instance  was  an  Indi- 
visible act.  Sannd.  Tax*n.  806  ;  84  La. 
Ann.  123:  Burroughs, Tax'n,  p.301;  61  Mo. 
63;  6Kan.640:  Blackw.Tax-Titles, pp.180, 
181 ;  65  MiRS.  26;  44  Mich.  561.  7  N.  W.  Bep. 
160,  307;  Cooley,  Const.  Lim.  p.  368. 

(7)  On  the  question  of  registry  of  titles, 
the  advantage  is  with  the  plaintiff.  The 
state  could  not  ignore  the  title  of  Mllle, 
which  was  extant  upon  ber  records.  It 
was  the  duty  of  tbe  stateofllcers  to  follow 
up  that  title,  and  atler  the  death  of  Mr. 
Mllle  to  assess  the  property  In  1871  and 
1872  In  the  name  of  bis  t^tate,  or  of  his 
heirs  or  their  assigns.  If  known.  The 
state  ofHcers  could  not  by  a  fictitious  as- 
sessment create  a  title  for  the  purposes  of 
future  assesHments.  legally  binding  on  the 
heirs  of  Mllle  or  t^elf  Tendees.  Bev.  at. 


2922.  The  state  could  not  plead  want  of 
registry  of  the  Mllle  title  in  tbe  parish  of 
St.  Martin,  and  tbe  defendant  is  in  no  bet- 
ter position  than  tbe  state  would  be.  See 
cases  cited  under  No.  9;  Act  No.  96  of  1882. 
§1S. 

(8)  Plalqtltf  bad  a  perfect  legal  right  to 
obtain  a  certlflcute  of  redemption  from 
tbe  auditor  on  tbe  2d  of  May.  1890.  The 
adjudication  to  the  state  In  his  name  In 
1S83  bad  never  been  filed  for  record  or  re- 
corded in  tbe  recorder's  office  of  St.  Mar- 
tin, and  had  not  up  to  that  day  been  filed 
or  recorded  In  the  auditor's  office.  The 
act  of  redemption  did  not  and  does  not 
concern  the  defendant.  It  shows,  bow- 
ever,  in  connection  with  tbe  testimony  of 
the  auditor,  that  plaintiff  does  not  owe 
the  stateone  cent  of  taxes  on  the  property 
In  controversy.  Statutes  which  give  tbe 
right  of  redemption  are  to  be  regarded  fa- 
vorably and  construed  with  liberality. 
Act  No,  96  of  1882;  Cooley,  Tax'n,  p.  863; 
33  Pa.  St.  94-97;  10  Wail.  464;  16  Wis.  594; 
1  Rob.  (La.)  421.  On  the  other  band,  tbe 
formalities  whlcb  the  law  prescribes  In  the 
interest  of  tbe  tax-payer  or  purchaser  sub- 
sequent to  the  sale  must  be  strictly  com- 
piled with.  Cooley,  Tax'n,  p.  Bur- 
roughs, Tax'n.  p.  812;  9  Mo.  878.  It  Is  er- 
ror to  supporie  that  a  certificate  of  re- 
demption by  tbe  state  constitutes  a  sale. 
The  only  effect  is  to  replace  the  property 
In  tbe  position  It  was  b^ore  the  tax  ad- 
judication. Saund.  Tax'n,  p.  iSOS.  The 
application  to  redeem  must  be  made  with- 
in a  year  from  the  recordation  of  the  ad- 
judication to  tbe  state.   Id.  p.  206. 

(9)  The  state  having  acquired  no  title 
under  the  adjudication  In  1886  by  reason 
of  tbe  antecedent  radical  defects  In  the 
proceedings.  It  Is  peWectly  well  settled  that 
she  could  convey  no  title  to  tbe  defendant 
under  the  sale  made  In  1889,  In  pursuance 
of  Act  No.  80  of  188R.  83  La.  Ann.  926;  S7 
La.  Ann.  209  ;  34  La .  Ann.  255  ;  36  La.  Ann. 
962;  S6  La.  Ann.  350  ;  35  La.  Ann.  1109;  48 
La.  Ann.  835.  8  South.  Bep.  593. 

SlmoD,  for  appellees. 

(1)  One  who  obtains  from  tbe  auditor  a 
redemption  act  tor  lands  adjudicated  to 
the  state  at  tax-sales,  even  when  this  ob- 
tention  Is  after  tbe  time  for  redeeming  has 

f>a8sed,  is  thereby  estopped  from  contest- 
Dft  the  aseessment  and  the  state's  title. 

(2)  Assessors  are  not  bound  to  look  be- 
yond the  recorded  titles  to  property.  See 
Palmer  v.  Board,  43  La.  Ann.ll22,8South. 
Bep.  487. 

(8)  The  assessment,  being  in  the  name 
of  the  only  owners  known  In  the  records, 
is  sufficient  and  legal.  See  Gee  v.  Clark, 
42  La.  Ann.  918,  8  South.  Rep.  627. 

(4)  Under  such  an  assessment,  when 
taxes  have  not  been  paid,  the  title  derlvefl 
from  tax-sale  Is  good  and  valid.  See  Wll- 
berts T.  Michel,  43  Xa.  Ann.  858,  8  South. 
Rep.  607. 

(5)  In  this  case,  tbe  state  holding  under 
two  adjudications,  at  different  periods, 
the  titles  acquired  under  botb  to  the  bene- 
fit of  the  state's  adjudlcatee. 

(6)  The  claimant  must  be  strictly  limit- 
ed to  thecuuscsof  nullity  alleged  in  his 
petition  and  pleadings. 

(7)  Notice  required  by  article  10  of  the 
state  constitution  Is  applicable  0"ly^  to 
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taz-flnles  of  proijerty  of  delinqaentB,  aDd 
not  to  a  sale  of  property  of  the  state 
made  under  Act  No.  80  of  1888. 

(N)  An  action  to  Invalidate  a  tax-sale, 
made  under  a  law  of  the  state,  im  barred 
by  tbe  prescription  of  3  years.  See  9  Xm. 
Ann.  403,  1005;  7  Houtfa.  Rep.  731. 

(0^  Parties  nold  out  as  delinquents  can- 
not redeem  their  property,  except  within 
the  year  tbe  deed  was  given. 

(101  The  purchaser  of  lands  from  one 
who  bas  boufcht  at  tax-naies,  In  ffood 
fattb,  will  be  malntaliied  in  ble  purchase 
after  10  yearn  of  peaceable  poasessfon, 
and  that  poasesnion  gives  an  indefeasible 
title.  See  Gee  t.  Clark,  42  La.  Ann.  918,  8 
South.  Rep.  C27. 

ON  MOTION  TO  PISMIBS. 

McEnbrt,  J.  The  defendants  move  to 
dismiss  this  appeal  on  the  cround  of  wont 
of  lurlsdiction  ratioae  mateiim,  and  that 
tbe  plain  tin  had  applied  for  and  obtained. 
In  open  coDft,  an  order  of  appeal  to  the 
eunrt  of  appeals  for  the  third  circuit. 
The  amount  In  dispute  Is  over  $2,000. 
This  is  apparent  from  the  admissions  of 
defendants  In  their  application  to  bond 
In  the  injnnetlon  proceedln^cs.  The  order 
of  appeal  to  tbe  court  of  appealn  was  a 
nolllly.  The  error  of  plaintiff  In  applying 
lor  and  obtaining  an  order  nf  appeal  to 
that  court  cannot  estop  him  from  prose- 
cuting bis  appual.  and  lodging  It  in  the 
eonrt  having  Jurisdiction  of  the  matters 
Involved.  The  motion  to  dismiss  tbe  ap> 
peal  Is  denied. 

ON  THK  MBRrrS. 

The  plaintiff,  alleging  tbat  be  Is  the  law- 
lal  owner  of  flections  or  lots  Nos.  10. 11, 
12. 18. 14, 16, 17,  township  8  S.,  range  8  E., 
In  the  8.  E.  land  district,  brought  this 
suit  to  set  aside  a  tax-deed  of  said  prop- 
erty made  to  the  defendants  under  the  pro- 
visions of  Act  80  of  1888.  on  the  Ist  of 
June.  1889,  for  an  ad]adlcatlon  to  the 
state  on  the  1st  of  May,  18S6,  fur  unpaid 
taxes  of  tbeyear  1885,  aweesed  to  Breaux 
and  Duperler.  The  defendants  were  put  in- 
to possession  of  the  property.  The  plain- 
tiff obtained  an  InJunct'on  restraining  the 
defendants  from  committing  waste  od  the 
property.  There  was  judgment  for  the 
defendants,  maintaining  their  title  to  tbe 
property  under  the  taxwleed,  and  dissolv- 
ing the  tnjnnntlon,  witb  $400  damages. 
Tbe  plaintiff  has  appealed.  In  1871  and 
1S72  tbe  property  in  controversy  was  as- 
sessed to  Eugene  Qarandl.  Garandl  held 
certain  floating  land  scrip  or  warrants. 
He  assigned  the  same  to  Thomas  Mllle. 
who  located  it  on  the  property  In  suit. 
Patent  No.  9,197  was  Issned  to  him  for  this 
and  other  lots  or  sections  in  1S60.  Oaran- 
di  never  carried  the  property,  and  was 
dead  when  the  anseRBmetit  was  made  to 
bim.  The  land-oftlce  at  Baton  Rouge 
was  the  proper  place  for  the  assessor  to 
get  information  of  the  description  and 
ownership  of  the  property  which  had  been 
sold  by  tbe  state  to  Mllle.  Rev.  St.  2922. 
The  state  had  notice  of  the  title  of  the 
property  in  Thomas  Mllle.  She  cannot 
bniure  this  fact,  nnd  aesess  the  property 
to  a  person  not  the  owner,  sell  It,  and 


acqnlre  title  to  it.  Underthls  assessment, 
tbe  property  was  adjudicated  to  Breaux 
&  Duperler.  Tbe  asBeasment  was  null 
and  void,  and  could  not  form  the  basis 
of  a  valid  tax-sale.  Thlhodanx  v.  Keller, 
29  La.  Ann.  509;  Fix  v.  Saccesston  of  Dler- 
ker,  SO  La.  Ann.  176;  tiuidry  v.  Brons- 
sard,  32  La.  Ann.  926;  Le  Blanc  t.  Blodg- 
ett,  34  La.  Ann.  107;  Hickman  v.  Dawson, 
85  La.  Ann.  1086. 

Judge  Breaux  in  his  testimony  states 
that,  happening  to  be  In  St.  Martinsville, 
be  had  the  property  adjudicated  to  him 
and  Duperler,  In  order  to  pay  the  taxes 
thereon,  as  their  wives  were  Interested  In 
the  property.  No  adjudication  or  forfeit- 
ure of  the  property  was  ever  made  to  the 
state  under  this  assessment.  Tbe  proper- 
ty was  never  assessed  nndertbis  tax-deed, 
before  1885,  to  Breanx  and  Dnperier.  The 
plaintiff  claims  title  on  this  tax-deed  of 
1K73  made  to  Breaux  and  Duperler.  As  he 
claims  through  the  state,  he  must  show 
title  in  the  state.  Judge  Breaui  disclaims 
title  to  the  property.  If  there  is  any 
ownership  of  the  land  underthls  tax-sale, 
it  most  be  In  Breaux  and  Duperler.  They 
have  sold  their  interest  In  the  urot>erty. 
In  the  partition  proceedings  of  the  succes- 
sion of  Mllle,  they  Joined  with  their  wives 
In  a  sale  of  the  property  In  controversy 
to  tbe  present  plaintiff.  From  1K73  to 
1M81  the  property  was  not  assessed. 
From  1881  to  1884,  Inclusive,  It  was  as- 
sessed to  tbe  plaintiff.  In  1886,  without 
tbe  knowledge  of  Breanx  and  Duperler,  It 
was  assessed  to  them.  The  lands  of 
Wllbert  &  Son,  whlcb  were  also  purchased 
at  the  same  time  In  the  partition  proceed- 
ings. In  the  succession  of  Mille,  were  as- 
sessed and  sold,  confusedly  with  plain- 
tiff's property,  for  the  unpaid  taxes  for 
tbe  year  1885,  assessed  to  Breaux  and  Du- 
perler. It  was  nndertbis  assessment  that 
the  adjudication  was  made  to  the  state 
In  May,  18S6,  which  resalted  In  the  tax- 
sale,  June  1,  1889,  under  Act  SO  of  1888, 
and  the  adjudication  and  the  tax-deed  to 
th(f  defendant  Michel. 

In  the  case  of  Wllbert  r.  Michel,  42  La. 
Ann.856, 8 South.  Rep.  607.  wtt said:  "The 
validity  ol  tbe  title  acquired  from  the  state 
depends  on  the  validity  of  the  adjudica- 
tion forfeiture.  If  tbat  was  not  valid,  the 
state  acquired  no  title,  and  can  transfer 
none."  In  Re  Douglas,  41  La.  Ann.  776,  6 
South.  Bep.  675,  In  enumerating  tbe  essen- 
tials for  a  valid  sale  of  property  under 
tax  proceedings,  the  assessment  of  tbe 
property  was  named  as  one  of  them;  and 
In  Breaux  v.  Negrotto,  48  La.  Ann.  — ,  9 
South.  Kep.  602,  tbat  the  notice  required 
by  article  210  of  the  constitution  sbunld 
also  be  served  on  the  tax  debtor.  It  does 
not  appear  In  the  record,  and  It  Is  not  al- 
leged In  the  pleadings,  that  there  was  any 
change  in  the  title  to  the  property  after 
its  assessment  to  the  plaintiff.  Jacob  Mc- 
Williams,  In  1K84.  In  whlcb  year  be  paid 
the  taxes  for  ihe  year  previous.  No  rea- 
son is  assigned  tor  plHclng  the  property 
again  on  the  roils  In  the  names  of  Breanx 
and  Duperler,  except  in  that  there  was  a 
recorded  tax-deed  to  them  fn  1873.  This 
adjudication  being  null  and  void  becanse 
of  the  defective  assessment,  as  stated 
above,  the  continuation  of  tbe  property 
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on  the  rolls  Id  their  Dames  was  also  null 
and  Fold.  Tliere  was  Id  fa^t  no  asBesa- 
meot  of  the  property  In  1886  apon  which 
the  adjadlcatlon  to  the  state  in  May.  1886, 
was  based.  There  wau  no  notice  served 
on  the  tax  debtor,  as  required  by  article 
210  of  the  couBtltutlon.  The  tax-deed 
made  to  the  defendants,  ]st  June,  1889, 
shows  that  the  notice  was  served  on 
Brea  ux  and  Duperler.  But,  as  a  tact,  1 1  was 
not  even  served  on  them.  The  adjudica- 
tion, therefore,  to  the  state  in  1886,  and 
tlie  proceedings  In  the  saleof  the  property 
thereafter  under  Act  80  of  1888.  were  null 
and  void.  The  state  having  acquired  no 
title,  she  could  transfer  none. 

For  the  tax  of  ]882,a8se8sed  to  the  plain- 
tiff, the  property  was  adjudicated  to  the 
state  in  1888.  She  never  toolc  possession 
of  the  property,  and  seems  to  have  aban- 
doned all  claim  to  it  under  this  adjndlca- 
tlon.as  Itwas  assessed  to  Breaux  and  Du- 
perler afterwards,  and  again  adjudicated 
to  the  state  under  this  assessment.  But 
thedefendantscannot  set  up  this  adjudica- 
tion asthe  basis  of  theirtltleunderthe tax- 
deed  to  thvm  June  1,1889,  as  it  was  sold  to 
them,  nnder  Act  80  ol  1888,  as  having  tieen 
adjudicated  to  the  state  fur  the  unpaid 
taxes  of  1886,  assessed  to  Brea  ux  and  Dupe- 
rier. 

From  this  statement  of  the  caKe  It  Is 
very  clear  that  the  prescription  of  one. 
three,  and  ten  years,  pleaded  by  defend- 
ants, can  have  no  application.  Brcaux  t. 
Negrotto,  43  La.  Ann.  — ,  9  South.  Bep. 
602.  It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from 
be  annulled,  avoided,  and  reversed;  and 
it  Is  now  ordered  that  there  be  Judgment 
In  favor  of  the  plaintiff  decreeing  the  adju- 
dication of  the  property  described  In  his 
petition  to  the  state  on  1st  May,  18ii6.  for 
the  tax  of 1885,  assessed  to  Breaux  and  Du- 
perler to  be  null  and  void  and  of  no  effect ; 
and  that  the  adjudication  and  tax-deed 
made  to  the  defendant  Justlnlen  Michel  of 
said  property,  on  June  1, 18S9,  under  Act 
80  of  1888,  be  declared  null  and  mid ;  and 
it  is  further  ordered  that  the  plaintiff  he 
declared  the  true  and  lawful  owner  of  said 
property,  that  he  be  placed  in  peaceable 

fiOBsession  of  the  same,  and  that  the  In- 
unction herein  be  perpetuated;  defend- 
ants to  pay  all  costs. 

Bbb^dx,  J.»  recases  himself. 

OM  BKBABINO. 

The  defendants'  counsel  failed  to  call  our 
attention  In  his  brief  and  argument  to 
the  fact  which  led  to  the  error  In  the  de- 
cree, and  which  Is  now  urged  as  a  reason 
for  granting  a  rehearing.  It  will  nut  be 
necessary  to  reopen  thecase  to  correct  the 
error.  There  was  no  controversy  in  dis- 
pute as  to  the  description  of  the  property. 
The  case  was  argura  and  subraittfid  on 
the  assumption  that  Mc Williams,  the 
plaintiff,  had  acquired  titin  to  lots  10,  II, 
12, 13, 14. 16,  and  17  fruin  the  succession  of 
Mllle.  These  lots  were  assessed  to  Mc- 
Wllllamfl  from  1881  to  1884,  Inclusive.  De- 
fendants now  call  attention  to  the  fact 
that  lots  10, 16,  and  17  were  not  adjudicat- 
ed to  the  plaintiff  In  the  sale  of  the  prop- 


erty in  said  succession  to  effect  a  partition. 
An  examination  of  the  succession  proceed- 
Ingsshows  that  they  arecorrect.  Plaintiff, 
however,  does  not  claim  lot  16.  I^t  10 
wasnot  sold  to  the  defendants  at  tax^ale. 
June  1.  1889.  Lot  17  is  the  only  part  of  the 
description  of  the  property  about  which 
there  can  be  any  controversy  between 
plaintiff  and  defendants.  Lot  10  was  as- 
sessed to  the  plain  tin  by  the  state,  and 
adjudicated  to  her  In  1883.  It  was  never 
sold  to  the  defendants.  Be  has  therefore 
no  Interest  in  It.  The  decree  In  thla  case 
Is  therefore  amended  so  w  to  etrlke  out 
lot  17  from  the  dcRcrlptlon  of  the  property 
in  the  decree.  In  all  other  respects  It  is  to 
remain  undisturbed.  Rehearing  refused. 


(S8  fu.  Tn> 

State  ex  rel.  Boaud  of  Public  Ixstuuo- 
TioN  T.  County  Gohkubionbiib  op  T&- 

LUBU  County. 

(Supreme  Cowrt  cf  Florida.  Oct  81. 1891.) 
School  Tax— Lbvt  bt  Countt  CdKKiBSiONBBs— 

POWKR  TO  IjOWIB  XUTB  —  llAMlUMXM  —  WkBIT 

Dbnibd. 

X.  The  fonrteenOi  paragraph  of  section  20  of 

t'ue  school  law  of  June  8,  1889,  (chapter  8872  ot 
the  Laws,)  which  provides  that  the  ooanty 
achooi  boards  shall  prepare  itemised  estimates  ol 
the  amoont  of  mooey  required  for  the  mainte- 
nance of  the  necessary  oommon  schools,  aod  state 
the  amount  in  mills  on  the  dollar  ot  the  taxable' 
property;  and  the  tax  levy  act  ot  June  V,  1891, 
(chapter  4012,)  providing  that  the  oouaty  oom- 
miasloners  shall  levy  other  ootmty  taxes,  and  » 
tax  for  county  school  parposes,  such  tax  to  be 
estimated  by  the  school  bOArd  and  submitted  to 
the  commissioners  for  their  approval  or  disap- 
proval, who  shall  hare  the  power  to  increase  or 
lower,  within  specified  limits,  tbe  estimate  s<y 
made;  and  the  tbirty-flftb  section  of  the  general 
revenue  law  of  June  10,  1891,  (oliapter  4010,)  en- 
acting that  the  commiasiODeta  shall  determine- 
the  amount  to  be  raised  for  all  oounty  purposes,, 
except  school  purposes,  and  enterupon  tbeir  min- 
utes the  rate  to  be  levied  for  each  fund,  respect- 
ively, and  shall  ascertain  theagfrregate  rate  neo* 
esaary-to  oover  all  such  taxes,  including  such; 
rate  as  may  have  been  levied  by  the  school  tmard, 
—are  in  pari  materia,  and  to  be  construed  as  ono 
act;  and  the  thirty-flfth  section  of  ttie  last-named 
act  does  not  deprive  the  commissioners  of  power 
to  low«T  the  rate  of  taxation  on  taxable  property 
estimated  by  tbe  school  board,  where  such  re- 
duction does  not  afleot  the  amount  of  money 
fixed  by  such  board  as  neceesary  for  tbe  sohoolSt 
ev«i  If  It  prevents  auy  change  of  sucph  amoant,— 
a  point  not  presented  by  the  record. 

2.  A  writ  of  mandamiu  will  be  denied, 
where  no  violation  of  official  duty  Is  shown. 
(Syltaima  hv  ^  Court) 

Appeal  from  circuit  court.  Volusia  coun- 
ty;  John  D.  Broome,  Judge 

Petition  tor  writ  of  m&ndumuB  by  State 
ex  ret.  Board  of  Public  Instruction  of  Vo- 
lusia county  against  the  county  commis- 
Bluners  of  Volusia  county.  Judgment  for 
defendants.  Relators  appeal.  Affirmed. 

B.  M.  Miller  and  B.  K.  Foster,  for  ap- 
pellants. J.  D.  Broome,  Jr.,  tor  appellees. 

Ranet.  C.  J.  The  petition  fur  the  writ 
ot  wandamuB  states  that  the  board  of 
public  Instruction  ot  Volusia  county  met 
on  the  last  Monday  In  June,  the  20th  day 
of  that  month,  ot  the  present  year,  for  the 
purpose  of  preparing  an  Itemlied  state- 
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ment  showing  tba  amnunt  ol  mooej  req- 
nlalte  for  the  maintenance  ot  the  neces- 
eary  commuD  schuola  of  the  county  for 
the  enanlOK  scholastic  yeur,  and  for  tbe 
purpose  of  making  a  levy  therefor;  and 
tben,  at  the  request  ol  the  board  of  county 
couimlBstonem,  and  for  tbe  purpose  of 
conferring  with  the  latter  board  at  Its 
next  meetins  to  be  held  on  the  7th  day  of 
Jnly,  acUoarned  to  that  day ;  on  which 
day  the  former  board  met,  and  prepared 
an  estimate  and  levy  of  tbe  amount  so  re- 
quired for  the  maintenance  of  the  acbools, 
and  pree<>nted  snch  estimate  and  levy  to 
the  commissioners,  and  requested  them 
to  levy  and  assess  a  tax  of  fire  mills  opun 
the  dollar  of  tbe  taxable  property  of  the 
county  for  the  pnrpose  afureuald,  and  to 
report  sneh  estimate  and  levy  to  the  as- 
sesaor  of  taxes.  The  transcript  of  the  rec- 
ord of  the  proceedings  of  the  school  board 
on  tbe  day  last  named,  which  transcript 
Is  made  a  part  of  the  petition,  allows  tQe 
following  action : 

"On  motion,  the  following  estimate  tor 
th«  current  year's  expenses  was  made: 


For  salary  of  teachers  117,800 

For  farnlture,  repairs,  and  new  hnlldiugs..  2,5G0 

For  school  board  and  mllaage,   250 

For  aaperintendent   1,000 

For  scfiool-hooks  and  freight   1.S00 

For  miscellaneoua  expenses   850 


Total  C33,660 


And,  In  accordance  with  the  law,  the 
above  estimate  was  presented  to  theboard 
of  connty  commissioners,  with  the  request 
that  they  levy  a  tax  of  hve  mills  on  the 
dollar  for  school  purposes. " 

The  complaint  of  the  school  board  Is 
that  tbe  commissioners  refused  to  make  a 
levy  of  five  mills,  or  to  report  to  tbe  aa 
•rssor  ot  taxes  "the  amount  and  rate  of 
tbe  estimate  and  levy  "  so  made  by  the  for- 
mer board,  hut  made  a  levy  of  three  and 
tbree-qaarter  mills,  which  they  Instructed 
the  asseesor  to  enter  upon  the  assessment, 
which  Instruction  the  Hssessorhaa  obeyed. 
The  prayer  of  tbe  petition  Is,  In  effect,  [or 
a  mtuid&tnua  commanding  the  commis- 
sioners to  do  what  it  Is  complained  they 
bare  not  done. 

Tbe  petition  seems  to  have  been  treated 
as  an  alternative  writ,  which  Is  the  decla- 
ration in  such  cases,  and  was  answered  by 
the  commlsslooers,  who  state  that  their 
action  was  tahen  on  the  4th  day  ut  Au- 
Kost  of  this  year,  and  pursuant  to  the  pro- 
visions of  an  act  approved  June9, 18fl1, 
(chapter  4012,  Laws,)  given  below.  Tbe 
school  board's  response  to  this  Is,  practl- 
■cally,  though  not  In  form,  a  demurrer, 
and  has  been  so  treated  by  the  circuit 
Jndge. 

Tbetonrteenth  paragraph  of  section  20of 
the  school  la  w.approved  Junes,  18S9,(chap- 
ter  8872,  Laws,)  provides  that  the  board 
of  public  Instruction  In  each  county  shall, 
on  or  before  the  last  Monday  In  June  of 
«ach  year,  prepare  an  itemized  estimate, 
showing  the  amoont  of  money  required 
for  the  maintenance  of  the  necessary  com- 
mon schools  ot  their  county  for  the  next 
ensaiug  scholastic  year,  stating  tbe 
amount  lii  mills  on  the  dollar  of  the  tax- 
able property  of  the  connty,  which  shall 
not  be  Iran  than  three  nor  more  than  five 


mills,  and  Inmlsb  a  copy  of  tbe  statement 
to  the  assessor  of  taxes  of  the  county,  and 
file  a  copy  In  the  office  of  the  board  of  pub- 
lic Instruction,  and  the  assessor  shall  as- 
sess the  amount  so  stated,  and  the  col- 
lector shall  collect  the  amount  aBseesed, 
and  pay  over  tbe  same  monthly  to  the 
county  treasurer,  to  be  used  lor  the  sole 
benefit  ot  the  public  schools. 

"An  act  to  provide  fur  tbe  levy  of  ta^es 
(ur  the  yean  1891  and  1892,"  approved 
J une 9, 1891, (chapter 4012,  Laws,)  and  by  Its 
terms  taking  effect  upon  such  approval, 
ordains  that  the  board  of  county  commis- 
sioners ot  every  county,  at  a  meeting  for 
correcting  and  reviewing  the  county  as- 
sessment, shall  Immediately  thereafter  de- 
termine the  amount  of  money  to  be  raised 
by  tax  for  connty  parposes.  Including 
current  expenses.  Interest  on  the  bonded 
debts,  bridges,  and  connty  bnlldings;  and 
to  meet  these  expenses  tbey  are  author- 
ized to  levy  a  tax,  not  exceedtug  five  mills 
on  the  dollar,  on  real  and  personal  prop- 
erty of  the  county,  and  that  every  snch 
determination  and  levy  so  made  shall  be 
entered  at  large  upon  the  record  of  tbe 
board ;  and  It  is  also  provided  that  the 
commlsslouers  "shall  levy  a  tax  not  to 
exceed  five  mills,  nor  less  than  three  mills, 
on  tbe  dollar,  on  real  and  personal  prop- 
erty of  the  county,  for  county  school  pur- 
poses; such  tax  to  be  estimated  by  tbe 
county  school  board,  and  submitted  to 
the  board  of  county  commissioners  for 
tbelr  approval  ur  disapproval,  and  the 
connty  commissioners  shall  have  the 
power  to  Increase  orlower  the  estimate  so 
made  within  tbe  above  limits. " 

The  thirty-fifth  section  of  "  Anaet  torthe 
assessment  and  collection  of  revenue,"  ap- 
proved June  10*  1891,  (chapter  4010,  Laws,) 
which  act  did  not  go  Into  effect  "until  six- 
ty days  from  the  final  adjournment  ot  the 
session  et  tbe  legislature,  **  (section  18, 
art.  3,  Const.,)  which  adjournment  took 
place  un  the  5th  day  of  the  same  month, 
provides  that  the  county  commissioners 
Bball  determine  tbe  amount  to  be  raised 
for  all  county  purposes,  except  tor  school 
purposes,  and  shaft  enter  upon  th^r  min- 
utes the  rate  to  be  levied  for  eacb  fund,  re> 
spectlvely,  and  shall  ascertain  the  aggre- 
gate rate  necpssary  to  cover  all  sncb 
taxes,  including  such  rate  as  may  have 
been  levied  by  the  county  board  ot  educa- 
tion for  school  purposes,  and  report  tbe 
same  to  tbe  assessor,  who  shall  carry  out 
the  full  amount  of  taxes  for  all  county 
purposes  under  one  heading  In  the  assess- 
ment roll  to  be  provided  for  that  pur- 
pose; and  the  county  commissioners  shall 
notify  the  clerk  and  auditor  ot  the  county, 
also  the  treasurer  thereof,  of  the  amount 
to  be  apportioned  to  tbedltferent  accounts 
out  of  the  total  taxes  levied  tor  all  pur- 
poses. 

Respondents  rely,  as  Indicated  above, 
on  the  act  of  June  9ih  of  tbe  present  year, 
(chapter  4012,)  and  relators  contend  that' 
this  statute  was  modified  by  the  thirty- 
fifth  section  of  the  general  revenue  law, 
(chapter  4010,)  approved  June  10th,  which 
they  say  was.  In  effect,  on  the  4tli  day 
ot  August,  when  the  commissioners  toolc 
tbe  action  complained  of.  Bespondents 
further  urge  that,  as  the  legislature  did 
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not  adjonm  uDtdl  the  6th  day  of  June,  tbe 
laBt-mentloned  atatnte  did  not  Into 
effect  until  Aaguet  6tti,  or  the  day  after 
the  \evy  by  the  com  missl  oners. 

To  ascertain  the  real  Intention  and 
meaning ot  tbe  legislature  of  1889.  we  must 
consider  any  leslslatlon  there  may  be  of 
that  year  bearlug  on  the  same  subject 
that  the  fourteenth  paragraph  of  the 
twratleth  section  of  the  school  law  of  that 
year  relates  to.  In  "  An  act  to  provide  for 
the  lery  of  taxes  for  the  years  1889  and 
1890,"  approved  June  S,  1889,  (chapter 
8849,)  the  county  comuilflsfoners  are  given 
powers,  as  to  other  taxes  thao  those  for 
school  purposes,  similar  to  those  given  by 
the  tax  levy  act  of  1881,  (chapter  4012.  ra- 
pra;)  and  as  to  school  taxes  it  was  enact- 
ed that  the  county  commissioners  should 
"levy  a  tax  not  to  exceed  live  mills,  nor 
less  than  three  mills,  on  the  dollar  un  the 
real  and  personal  property  of  the  county 
for  county  school  purposes,  such  tax  to 
be  estimated  by  the  county  school  board, 
and  submitted  to  the  board  of  county 
comraisslonere  for  their  approval  or  dis- 
approval; and  the  county  commlBslouers 
shall  have  power  to  Increase  or  lower  the 
estimate  so  made  within  the  above  iim* 
its." 

The  above  provisions  as  to  school  taxes 
In  tbe  two  acts  of  1889  are  in  p&rl  mnte- 
ria,  and  they  are  to  be  construed  togeth- 
er, the  same  as  if  they  were  In  one  statute. 
See  authorities  infra.  Considering  them 
together,  there  Is  not  only  no  irreconuila- 
bility  betjpeeu  them,  but  no  obscurity  as 
to  their  meaning,  or  as  to  tbe  purpose  of 
the  law-makers.  The  meaning  and  pur- 
pose were  that  the  school  board  should, 
as  directed  by  the  school  act,  on  or  before 
tbe  lastMonday  in  June,  prepare  the  item- 
ised statement  of  the  amount  required  tor 
the  maintenance  of  schools,  stating  also 
the  amount  in  mills  on  the  dollar  of  the 
taxable  property ;  bnttbis  estimate  was, 
by  the  tax  levy  act  of  the  same  year,  ren- 
dered subject  to  the  approval  ordisap- 
'proval  ut  the  commissioners,  and  to  be  in- 
creased or  lowere<k  by  them.  The  duty 
devolved  by  the  latter  act  upon  the  school 
board,  of  submitting  the  estimate  to  the 
county  commlBslonera,  was  to  be  per^ 
formed,  as  was  the  revising  duty  ot  the 
commissioners  under  the  same  act,  before 
the  school  board  conld  or  should  perform 
the  other  duties  devolved  upon  it  by  the 
Bubseqoeut  provisions  of  the  given  four* 
teenth  paragraph  of  section  SO  of  the 
school  law. 

Such  bdng  the  effect  of  the  law  and  the 
purpose  ot  tbe  leglstaturp.  as  shown  by 
the  legislation  of  1889,  the  disposition  of 
tbe  case  presented  by  this  record  Is  nut 
difficult.  Assuming  that  tbe  thlrty>flfth 
section  ot  the  general  revenue  law  of  1891, 
(chapter  4010,  supra,)  was  in  force  on  the 
4th  day  ot  Angust  of  this  year,  there  is  in 
it  nothing  Inconsistent  with  the  power  ot 
the  county  commissioners  to  reduce  the 
rate  ot  taxation  on  taxable  property  esti- 
mated and  submitted,  under  the  tax  levy 
act  of  1891.  (chapter  4012.  supra.)  Even  if 
it  be  that  tbe  effect  ot  the  tbirty-fltth  sec- 
tion In  excepting  school  taxes  from  the  di- 
rection of  the  commissioners  to  "deter- 
mine tbe  amonnt  to  be  raised  for  all  coun- 


ty purposes"  Is  to  limit  the  revlsoiy 
powers  which  the  commlsslonera  would 
have  if  the  school  law  of  1889  and  the  tax 
levy  act  of  1891  stood  alone,  by  preventing 
any  Interference  with  the  determination  or 
dlBitretloD  of  the  school  board  as  to  the 
amount  of  money  requisite  lor  the  neces- 
sary common  schools,  It  has  not  the  effect 
to  take  from  the  commissioners  the  power 
to  Increase  or  lower  the  rate  of  taxation. 
This  is  clearly  the  effect  of  tbe  latter  act, 
notwithstanding  anything  in  tbe''thlrty- 
lifth  section. "  The  tax  levy  act  makes  It 
the  duty  of  the  school  board  to  submit 
"the  tax  estimated  by"  It  to  the  commis* 
siouers  tor  their  approval  or  disapproval, 
and  the  conntycommlsslunershave  power 
to  Increase  or  lower  the  estimate  so  made, 
within  specified  limits.  Whether,  In  view 
of  the  exception,  by  the  thlrty-flfth  section, 
of  school  taxes  from  the  duty  of  the  coun- 
ty commissioners  as  to  determining  the 
amount  to  he  raised  for  county  purposes, 
the  submission  for  approval  or  disapprov- 
al to  be  made  by  the  school  board  of  "the 
tax  estimated  "  by  them,  and  the  power  -of 
the  commiaslouers  to  increase  or  lower 
theestlmate  so  made,  Include  the  "amount 
ot  money  required  for  the  maintenance  of 
the  common  schools. "  we  do  not  feel 
called  upon  to  decide,  but  we  are  entirely 
satisfied  that  they  do  include  the  rate  of 
taxation  which  the  school  board  are  re- 
quired by  the  act  of  1889  to  state.  When 
this  thirty- fifth  section  says  that  the  coun- 
ty commissioners  shall  determine  the 
amount  to  be  raised  for  all  county  pur- 
poses, it  means  It  shall  do  so  In  accordance 
with  the  provisions  ot  the  tax  levy  act  of 
1891,  or,  in  otber  words,  shall  perform  the 
duty  as  to  such  taxes  imposed  by  that 
act,  and.  In  excepting  school  taxes  from 
such  duty  ot  determining  the  amount  to 
be  raised  for  county  purposes,  its  purpose 
was  not  more  than  to  avoid  any  conflict 
with  tbe  provisions  ot  thefourteenth  para- 
graph of  the  twentieth  section  of  the 
school  law,  as  to  the  duties  and  powers 
of  the  school  board  In  the  matter  of  "pre- 
paring an  Itemised  estimate  showing  the 
amount  of  money  required  for  the  main- 
tenance ot  the  necessary  common  schools 
for  the  next  ensuing  scholastic  year;" 
and  when  it  says  that  the  commlssloDers 
shall  ascertain  the  "  aggregate  rate  neces- 
sary to  cover  all  snch  taxes,  Including 
such  rate  as  may  have  been  levied  by  tbe 
county  board  ot  education  tor  school  pur- 
poses," thewords,  "including such  rateaa 
may  have  been  levied  by  the  county  board 
ot  education  tor  school  purposes,"  are  nut 
used  as  granting  power  to  the  county 
school  board,  but  as  words  of  reference  or 
ot  description  of  the  tax,  and  they  refer  at 
least  to  the  rate  fixed  for  school  purposes 
In  accordance  with  law;  that  is,  by  the 
school  board  under  tbe  supervisory  power 
of  the  county  commissioners.  In  deter- 
mining how  the  rate  ot  taxation  for  coun- 
ty school  purposes  Is  to  be  fixed,  we  have 
no  more  right  to  ignore  the  provisions  of 
the  tax  levy  act  of  1891,  requiring  that  the 
county  commissioners  sball"levy  "thetax, 
and  that  it  shall  be  a  tax  previously  es- 
timated by  the  school  board,  and  submit- 
ted to  them  by  It  for  their  approval  or 
disapproval,  with  power  In  the  commis- 
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Blonera  to  Increase  orlowerthe  tax  or  esti- 
mate so  made  ani  snbniltted,  than  we 
have  to  dope  oar  eyes  to  'the  provision  of 
the  school  law  as  to  the  school  hoard 
preparing  the  Itemtied  estimate  of  the 
amunnt  required  with  the  statement  of 
the  amonnt  In  mills.  If  It  be  that  the 
thlrty-flTth  section  of  the  eeneral  revenue 
law  was  not  In  force,  and  for  that  or  oth- 
er reaeoD  Is  not  applicable  to  taxes  ol  the 
present  year*  then  the  effect  of  the  tax 
levy  act  of  this  year  upon  the  prorlsloo  of 
the  school  law  dlscnssed  above  Is  the 
same,  at  least  in  so  far  as  the  rate  of  tax- 
ation Is  concerued,  as  was  the  tax  levy  act 
of  1889.  Of  conrse,  It  the  tblrty-fltth  sec- 
tioj  Is  not  appllcableto  these  proceedings, 
there  was  no  lawmaking  it  the  duty  of 
the  county  com mlsfil oners  to  maka  the 
"report"  to  the  assessor  of  taxes,  provided 
by  such  section,  or  interfering  with  the 
provision  uf  the  fourteenth  paragraph  ut 
the  twentieth  section  of  the  schuollaw, 
(as  modified  by  the  tax  levy  act  of  1891.) 
as  to  the  school  board  furnishing  a  copy 
of  the  statement  to  the  asseuor. 

Assuming  that  the  power  of  the  coonty 
commissioners  extends  only  to  altering 
the  rate  of  taxation,  the  petition  does  not 
show  that  they  have  acted  either  Illegally 
or  improperly  In  lowering  the  estimate, 
or  even  that  the  rate  of  taxation  fixed  by 
them  will  uot  produce  an  amonnt  of 
money  equal  to  the  aggregate  of  the  item- 
ized statement.  No  prima,  facie  case  Is 
made  by  the  petition;  nu  omission  or 
violation  of  duty  shown.  High,  Extr.  Rem. 
gg  449,  430.  The  "meetlag"  of  the  county 
commissioners  "for  correcting  and  review- 
ing the  county  assessment,"  mentiond  in 
the  tax  levy  act  of  18S9,  as  well  as  that  cf 
1891.  (chapters  8849  and  4012,  supra,)  Is  the 
.meeting  provided  for  by  the  general  reve- 
nue law :  and  the  day  fixed  tor  its  com- 
mencement by  such  law,  as  It  stood  in 
either  1RS9  or  1891,  was  no  earlier  than  the 
first  Monday  In  July,  (see  chapters  3849, 
38«l,40iO.L«WB,)  even  If  It  can  besaldthnt 
the  last  of  these  chapters  conid  have  bad 
any  effect  at  that  time.  Of  course,  any  es- 
timate ot  Che  rate  of  taxation  made  by 
the  school  board  on  the  last  Monday  In 
June  must.  In  view  of  the  powers  of  the 
commissioners  as  to  altering  valuations  ot 
property  at  their  subsequent  meeting,  nec- 
essarily be  of  doubtful  accuracy,  even  as- 
suming that  the  assessor  was  so  well  up 
with  his  aas^mento  or  books  as  to  in- 
form the  school  board  ot  the  aggregate  of 
bis  valuation  ot  the  taxable  property  In 
the  county. 

The  tact  that  the  general  revenue  law 
was  approved  by  the  governor  one  day 
after  the  approval  of  the  tax  levy  act  does 
not  make  the  former  statute  work  a  re- 
peal ot  any  part  of  the  latter,  or  prevent 
tiielr  bting  cunstmed  as  one  act.  The  for> 
mer  passed  the  senate  June  4th,  and  the 
house  of  representatives  the  next  day,  and 
the  latter  passed  both  houses  on  the  lat- 
ter day.  They  are,  by  their  nature,  in 
pari  materia,  and  should  be  so  construed. 
Florida,  A.  &  Q.  0.  B.  Co.  v.  Pensacola  & 
O.B.  Co.,10Fla.l46;  Stats  v.  Brown,  18 
Fla.  568. 698-695;  State  v.  Palmes.  2»  Fla. 
V20,  8  South.  Bep.  171;  Ex  parte  0*Dono- 
Tan,  S4  Fla.  281, 4  South.  Bep.  789;  Forbes 
T,10«).no.4— 2 


V.  Board,27  Fla.  — ,9Soath.Bep.  446;  At- 
torney General  v.  Ballroad  Co.,85  Wls.425. 
The  Judgment  is  affirmed. 


(B  Fla.  76S) 
LOKO  €t  tlx,  T.  HBBBKJK. 

(Supreme  Court  ef  Florida.  Oct.  18, 1891.) 
DmiisuL  or  Apfeu.  —  Failuui  to  Fuji  Taui- 

80RIPT. 

Wbere  the  appellant  fails  to  file  In  the 
sapreme  oourt,  wltnlo  the  time  nraulred  by  law, 
a  tranacript  of  the  procee'Ungs  of  (he  lowercourl 
BQbsequent  to  a  decree  of  the  former  court  In  tlie 
cause,  there  being  a  stipulation  that  the  tran- 
acript on  the  former  appeal  shall  be  used  for  ail 
porposes  necessary  to  the  second,  and  good  caase 
lor  the  laches  is  not  shown,  the  appeal  will  be 
dismissed  on  motion  of  the  appellee,  and  dam- 
ages be  allowed  as  for  an  appwl  taaan  merely 
for  delay. 
(Sl/Uotnu  by  the  Court.) 

Appeal  from  circuit  court,  Yolnsla  cono- 
ty ;  John  D.  Bkooue,  Judge. 

Action  by  Emma  derrick  against  H.  J. 
Long  and  wife.  Judgment  tor  plaintiff. 
Defendants  appeal.  Motion  to  dismiss 
granted,  and  damages  allowed. 

A.  Si.  Tbraalier  and  Fred  T.  Myera,  fur 
the  motion.  Joha  VV.  Price,  opposed. 

Banby,  C.  J.  The  decree  was  rendered 
October  3, 1800,  and  the  appeal  therefrom 
to  the  January  term,  1801,  was  entered  on 
the  18th  day  of  the  same  month,  the  ao- 
persedeashanA  being  approved  and  filed 
on  the  same  day,  but  the  citation  was 
not  served  till  the  29th  day  of  December. 
No  appeal  transcript  was  filed  at  the  Jan- 
nary  term.  On  May  8,  1891,  the  solicit- 
ors of  appellants  and  appellee  entered  In- 
to an  agreement  In  writing  that  certain 
copies  of  the  papers  and  proceedings  io 
the  cause  subsequent  to  the  decree  of  this 
court,  when  the  case  was  formerly  here 
on  appeal,  (26  Fla.  856.  8  South.  Rep.  60.) 
should  be  re-established  as  the  record  in 
the  cause,  and  certified  as  such.  On  the 
same  day  they  also  agreed  In  writing  that 
the  transcript  filed  un  the  fonuer  should 
be  used  for  all  purposes  necesSary  to  the 
present  appeal,  stating  that  this  agree- 
ment was  made  on  account  ot  the  loss  of 
the  original  record.  On  the  12th  day  of 
August,  at  the  present  term,  the  appellee 
moved  to  dismiss  theappeal.and  for  dam- 
ages as  for  a  frivolous  appeal,  because  uo 
transcript  of  the  record  of  the  proceed- 
ings bad  ben  filed  as  required  by  law 
and  the  practice  of  the  court,  and  be- 
cause no  petition  of  appeal  had  been  filed, 
and  also  that  the  appeal  Is  frivolous  and 
talten  for  delay.  Upon  the  preaeotatlon 
of  the  motion  about  the  time  ot  Its  entry 
we  concluded  to  adjourn  the  considera- 
tion of  It  to  a  future  day.  and  required  no* 
tice  to  be  given  to  the  appellants.  Notice 
was  given  that  the  application  would  be 
renewed  on  the  16th  day  of  the  present 
month,  (October.)  Counsel  tor  appellants 
has  filed  a  statement,  which  he  seems  to 
have  Intended  to  swear  to,  but  did  not, 
in  which  he  asserts  that  shortly  after  tak- 
ing the  appeal  he  called  on  the  clerk  to 
make  a  copy  ot  the  proceedings,  and  was 
told  by  him  that  counsel  for  appellee  had 
the  papers,  and  also  called  subsequently 
severui  times  lor  the  same  purpose  and 
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received  the  same  answer,  and  tbat  some 
weeks  thereafter  the  deputy-clerk  told 
blm  that  couosel  for  the  appellee  dis- 
claimed having  the  papers.  He  ttieu  states 
that  some  weeks  thereafter  coansel  for 
appellee  consented  to  the  fMatabliatament 
of  the  papers,  as  Indicated  above,  and 
that  the  clerk  was  requested  to  certify  the 
same  to  this  court.  That  soon  after  the 
appellants  called  to  pay  the  costs  of  such 
copies,  and  have  them  sent  up,  and  was 
then  Informed  "that  counsel  fur  appellee 
had  obtained  them,  and  paid  the  blu  for 
copying,"  and,  as  we  understand  hie 
meaning,  that  they  were  sunt  to  this 
court.  There  are  also  statements  as  to 
the  docket  fee  and  the  petition  of  appeal, 
accompanying  tbeaborestatement, milch 
need  not  be  noticed. 

It  Is  true  that  counsel  lor  appellee  has 
during  the  present  term  filed  a  transcript 
ot  the  proceedings  taken  In  the  canse  sub- 
sequent to  its  disposition  on  the  former 
appeal,  but  be  did  noc  do  so  In  behalf  of 
the  appellants,  nor  to  have  the  canse 
beard  as  if  appellants  bad  dune  so,  (Sup. 
Ot.  Rule  17;}  but.  as  is  apparent  from  his 
conduct,  to  use  It  as  a  basis  for  this  mo- 
tion, (U.  8.  T.  Fremont,  18  How.  80.)  It 
was  the  duty  of  ap))ellants,  after  the 
agreemrat  of  May  8th,  to  procure  and 
have  filed  promptly,  as  they  might  have 
done,  during  that  term  of  thiti  court,  a 
transcript  of  the  re-established  proceed- 
ings, but  they  and  their  counsel  failed  to 
do  so  even  during  the  present  term,  and 
not  only  np  to  the  time  of  the  entry  of  the 
motion  to  ^mlsa,  but,  we  may  remark, 
also  ap  to  the  present  time.  The  agree- 
ments of  May  were  made  for  benefit  of 
appidlants,  and  the  one  stipulating  that 
the  transcript  of  the  former  appeal  might 
be  used  should  not  operate  to  the  disad- 
vantage of  the  appellee,  nor  is  It  to  be  im- 
agined that  she  would  have  made  It.  ex- 
cept upon  the  implied  anderstanding  that 
the  transeript  of  the  subsequent  proceed' 
Ings  would  be  promptly  filed  here.  Her 
purpose  was  to  facilitate  the  perfection  of 
the  appeal  In  order  that  the  cause  might 
be  disposed  of.  but  the  appellants'  con- 
duct shows  a  marked  Indifference  to  this 
consummation.  In  view  of  their  laches 
as  to  filing  tbe  transcript  of  the  subse- 
qaent  proceedings,  they  are  entitled  to  no 
more  consideration  than  if  the  agreement 
as  to  the  old  transcript  had  not  been 
made.  No  "good  cause'*  for  the  laches  is 
shown.  We  not  only  think  tbat  the  ap- 
peal should  be  dismissed,  but  also,  follow- 
ing the  practice  In  Bichards  v.  NtUI,  8  Fla. 
369;  Statford  v.  Anders.  10  Fla.  211;  WUI- 
lams  V.  La  Penotlere.  25  Fla.  478,  6  South. 
Rep.  167,-~that  damages  should  be  al- 
lowed tbe  appellee  because  the  appeal  has 
been  taken  merely  for  delay.  Tbe  agree- 
ment as  to  the  original  transcript  constl- 
tates,  In  view  of  tbe  appellants' conduct, 
no  exception  to  the  rule  established  by 
these  cases.  The  amonnt  of  money  whose 
payment  ban  been  arrested  by  this  appeal 
and  sopemedeaa  was  at  the  time  at  least 
$460.  The  sum  of  $30  will  be  allowed  the 
appellee  as  damages,  to  be  collected  in 
the  same  manner  as  the  amounts  decreed 
the  appellee  In  the  lower  court. 
'  It  wUl'be  ordered  aeeordinglr- 


DBTEBtVoi.  10.  (FUu 

(»  ru.  «•) 
Ha  WORTH  et  at.  t.  Nobbis  et  al. 
{SwpTema  Cmm  <^  VffniOa.  Oot91,189t) 

HosBAim  Aso  Wira— CoMPamroT  as  WimmM 
—i^oisrvtMvui  ow  Pabbst  —  Bmsow  —  PlMOL 
BviDBNOE— QuiBTiMe  Tnxo. 
I.  In  olvll  aotioDS,  other  tban  dtvoroe  oases, 
as  the  law  stood  in  this  state  after  the  le^slatloa 
of  January  89,  1885,  (chapter  8583  of  the  Laws.) 
and  befoK9  the  aot  of  June  4,  1891,  (ohaptar  4039 
of  the  Laws.)  a  bnshand  was,  on  aocoaat  the 
marital  relation,  not  a  competent  witness  eltfaw 
for  or  against  his  wife,  hnt  the  wife  was  a  com- 
petent witness  for  or  against  her  husband  In  a 
case  where  he  was  a  p^ty  a&d  could  himself  tes- 
tify \  ,aad  the  disqualification  of  the  husband,  as 
■ucu,  to  testifv  for  or  against  his  wife  did  not  ot 
itself  disqualify  him  from  testifying  as  to  his 
own  Interest  where  they  were  botb  parties,  nor 
did  each  reiatioa  dtsquailfy  her  from  testtxying 
as  to  her  interest  In  the  case, 

3.  Keither  a  father  nor  a  mother  is  dlsqnall- 
fled  by  the  pazentail  relatlm  ss  a  wltaiesa  for  or 
against  a  son. 

a  Delivery  to  a  third  party  Is  essential  to  aa 
escrow. 

4.  Parol  evidenoe  is  admissible  to  prove  that 
a  deed  was  never  delivered  to  the  grantee,  or 
that  it  came  lato  his  iKissassioa  aociaentally  or 
by  mistake,  or  contrary  to  the  inteotlon  of  the 
parties,  <ur  by  fraud,  or  otherwise  tiiegally;  but 
it  is  not  adnussf  ble  to  show  that  an  actual  deliv- 
ery to  the  grantee  of  a  deed  absolute  upon  ita 
face  was  made  under  any  agreement  tbat  a  con- 
dition not  ezpressea  In  the  deed  sbould  be  per- 
formed, and  that  the  deed  should  not  be  operative 
until  or  unless  such  oonditlon  should  oe  per- 
formed. The  reason  of  nieh  inadmlssiblU^  of 
parol  evldeaoe  Is  that  its  effect  woald  be  to  con- 
tradict a  written  instrument  absolute  npon  tta 
face  by  showing,  contrary  to  Its  terms,  that  It 
waa  not  absolute,  but  oonditional. 

5.  A  bill  in  equity  to  remove  a  oload  npon 
title  to  land  oannot  be  sustained  when  the  evi- 
dence shows  that  the  land  waa  at  the  time  the 
bill  was  filed  in  the  possession  of  the  party  com- 
plained of  and  claiming  to  hold  under  tiie  deeds 
oonstitoting  the  oloud.  The  remedy  is  at  taw. 

(SyUatm  by  the  Oourt) 

Appeal  from  circnlt  coart,  Dnral  eoantj  t 
Jamkb  M.  Baesr.  Jndge. 

Bill  in  equity  by  Eli  Hawortli  and  wife 
and  Alphonso  Haworth  against  Fannie 
M.  Norrls  and  another,  to  remove  a  ^oad 
from  title.  Decree  for  dtfendaots.  Com- 
plainants appeal.  Affirmed. 

Statbiient  bt  tub  CotmT.  The  bill  in 
this  canse  was  filed  October  16. 1886.  Tbe 
complainants  are  Eli  Haworth  and  hta 
wife,  and  Alphonso  Haworth,  th^r  son, 
and  its  material  allegations  are  in  sub- 
stance as  follows: 

(1)  Tbat  on  October  20,  1877.  Ell  and  bis 
wife,  at  the  solicitation  ot  tbe  defendant 
Emma  Reed,  then  £mma  Livingston,  she 
having  snbseqaently  intermarried  with- 
tbe  defendant  Hrary  W.  Beed,  executed  to 
said  Emma  a  deed  of  a  described  five  acres 
of  land,  situate  In  Duval  connty.  and  be- 
ing a  part  of  the  Da  vies  grant,  previously 
owned  In  common  by  said  Eli  and  one 
Keeler,  and  snbdlvided  In  1876;  and  that 
in  consideration  of  such  deed  to  said  land, 
if  the  same  should  be  thereafter  Joined  In 
and  adopted  by  Alphonso,  the  said  Emma 
covenanted  and  agreed  to  pay  to  com- 
plainants $600,  and  to  teach  Alphonso  in 
the  English  branches  until  be  ehould  ac- 
quire a  fair  English  education.  That  pre- 
vious to  making  this  deed  to  Emma  the 
complainant  Ell,  on  September  20, 1876,  be 
th«i  b^ng  tha  owner  en  said  land,  made  « 
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deed  of  the  eame  to  Alphonao.  In  which 
deed  the  satd  Ann  did  uot  Join,  but  Bbe 
retaioed  ber  duwer  interest  In  the  land; 
and  that  this  deed  waa  not  recorded  nntll 
Febrnaiy  19, 1S7S,  bot  was  shown  to  the 
aald  Emma,  and  she  was  folly  Informed  of 
its  conteuts  at  the  time  of  the  execution 
of  the  deed  to  her.  That  Emma  represent- 
ed to  EII  and  Ann  that  sbe  conld  ^t  the 
money  which  ehe  had  &fsreed  tu  pay  to 
them  (or  said  land  from  her  father,  whom 
8be  represented  as  then  l>etnK  In  the  state 
of  IlllDoltt,  l>Dt  that  she  wanted  the  deed 
made  to  ber  as  aforesaid,  to  show  to  ber 
fatiier,  to  indnce  him  to  advance  the  said 
iDOO^t  and  that  tor  thatpnrpoee  alone, 
and  b^ore  theconslderatlonhad  been  paid 
or  performed,  £11  and  Ann  delivered  the 
deed  to  Emma ;  but  she  coald  not  and  did 
not  obtain  the  said  money  from  her  father, 
and  was  aware  that  she  conld  not  at  the 
time  Bbe  made  aald  promise  and  atate- 
ment.and  that  she  never  has  paid  thecon- 
sideratlon,  or  performed  the  part  thereof 
to  be  performed  In  services,  but  utterly 
failed  and  refused  so  to  do,  although  re- 
quested so  to  do  by  Ell  and  Ann.  That 
the  said  Emma,  alttaoagb  she  promleed  to 
retnm  said  deed  toeomplalnantslf  thesald 
funds  were  not  procured  from  her  father 
and  paid  to  "your  orators  and  oratrlx  "  as 
aforesaid,  yet  she  did  not  return,  but  re- 
fused to  return,  the  deed  "to  your  orators 
and  oratrtx;**  and,  contrary  to  the  ai;ree- 
ment  on  which  It  was  given  to  ber,  and 
without  ever  paying  or  performing  the 
eoDsIderatlon  for  the  same,  ahe  had  and 
procured  the  deed  to  be  recorded  to  tbe 
records  of  said  county,  and  undertook  to 
claim  title  to  the  aald  land  under  the  deed 
thna  obtained  by  fraud,  deception,  and 
misrepreaen  tatlon,  although  she  waa  never 
in  poaeesalon  of  said  land. 

(2)  That  on  April  11. 1885,  the  said  Em- 
ma and  her  husband.  Henry,  a  defendant, 
in  pursuance  of  said  design  to  defraud 
your  orators  and  oratrlx,  and  to  assert 
title  under  said  fraudulent  deed,  made  and 
execnttid.for  aomesmall  Insignificant  sum, 
—tbe  exact  amount  being  unknown,  but 
greatly  lees  than  the  value  of  tbe  land,— 
to  the  defendant  Fannie  M.  Norris,  wile  of 
CalBs  S.  Nonis,  a  deed  of  said  land,  and 
Norrla  and  wife  took  tbe  title  and  deed 
with  full  knowledge  of  the  above-men- 
tioned frandand  misrepresentation  of  said 
Emma  In  procuring  and  recording  the 
deed  to  ber,  and  also  with  lull  knowledge 
of  the  right  and  title  of  Alphonso  In  the 
premises. 

(H)  That  none  of  tbe  defendants  have 
ever  bad  the  possession  or  control  of  said 
lands,  bnt  Alphonso  was  In  possession  of 
the  same  at  the  time  the  deed  was  made 
to  said  Emma,  aud  Laa  been  ever  since, 
and  Is  now,  In  possession  thereof. 

{4)  That  Alphonso  was  ready  and  will- 
ing at  the  time  of  the  making  of  tbe  deed 
by  Eli  and  Ann  to  confirm  and  adopt  said 
transaction,  and  make  a  deed  of  said  land 
to  said  Emma,  If  ebu  would  carry  out  In 
good  faith  her  said  contract  of  purchase; 
bnt  she  has  utterly  and.  entirely  tailed  so 
to  do,  and  never  intended  ao  to  do,  but 
made  said  promise  and  covenant  solely  for 
the  purpose  of  getting  Into  her  posaeulon 
tbe  deed  as  aforesaid. 


(6;  That  your  orators  and  oratrix  fra- 
qnently  notified  Norris  and  his  wife  of  the 
fraodnlent  character  ol  the  deed  held  by 
Emma,  and  how  she  had  obtained  the 
same,  before  tbe  pretended  pnrcbase  by 
said  Fannie,  which  pretended  purchase  Is 
charged  to  be  but  a  part  of  a  common  de- 
sign between  all  of  tbe  defendants  to  use 
and  claim  title  under  said  deed  obtained 
by  fraud  and  deception,  and  wltbootcon 
atderatlon,  as  aforesaid. 

f6)  That  the  name  of  Fannie  M.  Norris 
IB  Inserted  In  tbe  deed  from  Emma,  but, 
as  your  orators  and  oratrix  are  informed 
and  believe,  end  ao  charge,  tbe  alleged 
purchase  was  made  by  Calus,  and  for  bis 
benefit,  and  that  he  hae  Informed  your 
orators  and  oratrix  since  the  date  of  said 
deed  that  he  claimed  the  right  and  title  to 
said  land  under  said  deed. 

(7)  That  Norris  and  bis  wife  are  going 
opon  and  trespassing  opon  tbe  said  land 
and  catting  the  wood  and  timber  from  tbe 
samp,  and  are  now  attempting  to  carry 
oft  the  wood  and  timber  heretofore  cut  by 
them,  andralthough  warned  not  to  further 
trespass  upon  tbe  land,  or  cut  timber  or 
wood  from  tbe  same,  still  continne  bo 
to  do.  That  the  wood  and  timber  on 
the  land  constitute  a  large  part  of  Its  val- 
ue, and  such  valne  will  be  greatly  lessened 
by  such  cutting  and  removal.  That  df^ 
fendants  are  asserting  to  the  public  that 
they  claim  the  title  to  tbe  land,  and  are 
thereby  injuring  complalnanta'  title  there- 
to, and  depreciating  Its  value,  and  prevent- 
ing any  sale  of  the  same  by  "yonr  orators 
and  oratrix,*  and  tbe  saJd  deeds  npon  the 
recorrls  cast  a  clood  upon thetltleof*' your 
orators  and  oratrix." 

(8)  That  the  defendant  Fannie,  being  a 
married  woman,  cannot  be  sued  at  law, 
and  tbat  no  Judgment  obtained  at  law 
against  ber  hosband,  Calus,  can  be  made 
and  collected  by  an  execotton  Issued  ont 
of  a  court  of  law  against  bim. 

(9)  The  prayer  of  the  bill  Is  for  an  In- 
junction restraining  defendants  froTU 
claiming  or  asserting  title  to  or  bringing 
eolt  for  the  land  under  .the  said  deeds,  and 
from  going  on  or  trespassing  upon  tbe 
same,  and  from  conveying  or  Incombertng 
tbe  same,  and  for  asurrenderof  socbdeeds 
for  cancellation  by  any  of  tbe  defendants 
having  the  same,  and  for  general  rdlet 
and  subpoena. 

On  the  day  tbe  bill  was  filed  a  tempo- 
rary idjanction  In  accordance  with  the 
prayer  of  the  bill  wus  issued,  tbe  same 
'having  been  served  on  Norris  and  wife  on 
the  17th  day  of  the  same  month. 

On  the  7tb  of  December  Reed  and  wife 
answered  the  bill,  sfatlng  tbat  tbe  deed 
from  Hawurth  and  wife  to  said  Emma 
was  executed  on  the  27tfa  of  October,  1877, 
and  recorded  on  November  l9th  follow- 
ing. 

She,  answering  of  her  knowledge,  and 
her  bnsband  on  IntormaUon  and  belief, 
states  tbe  facts  and  drctimstanees  as  to 

the  execution  of  the  deed  to  be  as  follows: 
That  several  weeks  before  the  deed  was 
executed  to  her  shu  had  "refugeed  "  from 
Jacksonville,  Fla.,  where  she  then  tem- 
porarily resided,  lor  the  benefit  of  her 
health,  to  the  beach  below  Mayport,  In 
said  county,  as  tbe  yellow  lever  was  then 
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prevaillDK,  or  Buppoaed  to  prevail,  In 
JackBunviile.  Tbat  sbe  boarded  a  few 
weeks  at  the  Atlantic  House,  ou  said 
beach,  and,  meetfag  said  Ell  and  Ann,  she 
was  prevailed  upoii  to  leave  satd  honut*, 
at  that  time  especially  exposed  to  uqui- 
noctlal  storms,  and  take  board  at  the 
residence  of  the  said  Ell  at  the  old  Pablo 
Plantation,  in  said  county.  While  there, 
the  said  Eli  haviuK  been  attracted  by  cer* 
tain  letters  written  by  her  froni  Falatka, 
8t.  Angastlne,  and  Jacksonville,  In  this 
state,  respectlDK  Florida,  Its  climate  and 
other  advantages,  and  published  the  pro- 
ceding  winter  and  summer  In  the  Cairo, 
111.,  and  St.  Louis,  Mo.,  newspapers,  he 
proposed  to  her  to  write  a  single  article 
for  the  purpose  of  calling  sttenclon  t  •  the 
lota  of  land  lying  along  the  beach  below 
Mayport,  owned  and  claimed  by  the  said 
Eli,  who  In  tbat  connection  referred  to  a 
newspapercorrespoudent,  who,  as  the  said 
Eli  said,  had  previously  published  an  arti- 
cle respecting  the  landed  poBse8C>ionB  of 
the  said  £11,  to  whom,  tor  hie  services 
aforesaid,  be.  the  said  Ell,  had  conTeyed  a 
lot  of  land  on  the  said  beach,  and  tfie  said 
Eli  offered  to  defendant  Emma,  if  she 
would  write  an  article  In  that  vein,  to 
make  a  conveyance  to  her  of  a  lot  of  five 
acres  of  land  of  bis  premlsss,  rtmoved 
from  the  beach,  as  might  be  preferred  by 
her.  Tbat  the  proposition  was  thereupon 
accepted  by  her,  and  she  thereupon  pre- 
pared an  article,  which  was  subsequently 
published  In  the  Semi-Tropical,  a  peri- 
odical then  published  In  JacKsonvllle,  and 
which  was  satisfactory  to  Ell  and  Ann, 
and  they  thereupon  cheerfully  and  with* 
out  solicitation  on  her  part,  and  In  execu- 
tion of  said  agreement,  executed  and  de- 
livered to  her  the  deed  of  conveyance, 
whit-h  she  accepted  in  full  satisfaction  and 
execution  of  said  SKreeinunt  to  convey, 
and  there  was  no  other  consideration  for 
said  land  paid  or  performed  or  agreed  up- 
on. 

That  there  was  no  condition  whatever, 
expressed  or  implied,  annexed  to  said 
deed,  nor  was  there  any  provision  that 
the  said  Alphonso  should  then  or  subse- 
quently Join  In  or  otherwise  assent  to  Its 
execution,  but  the  deed  was  delivered  to 
her  absolutely  and  unconditionally,  and 
the  statement  In  the  bill  as  to  Alphonsu 
Joining  In  the  execution  of  the  deed  Is  un- 
true and  an  after-thought. 

That  so  far  from  Atphonso's  then  as- 
serting any  claim  to  the  lands  so  con- 
veyed to  said  Emma,  or  any  right  or 
power  to  control  a  convoyance  of  the 
same,  the  said  Ell  and  Ann,  on  the  day 
the  deed  was  executed  to  said  Emma, 
executed,  in  the  presence  of  the  witnesses 
who  attested  this  deed,  and  acknowledged 
before  the  officer  who  took  and  certified 
the  acknowledgment  of  the  same,  a  deed  of 
conveyance  to  the  said  Alphonso,  and 
this  deed  to  him  refers  to  and  boands  on 
one  side  the  premises  so  conveyed  to  him 
by  the  premises  so  conveyed  to  said 
Emma,  and  snid  deeds  were  duly  recorded 
In  the  proper  office  of  said  county,  that  to 
Alphonso  immediately  following  tbat  to 
Emma,  ('ertlfled  copies  of  these  deeds  are 
annexed  to  the  answer  as  part  thereof. 

Tbat  the  transactloun  resulting  in  the 


deed  to  Emma  were  In  all  respects  fair, 
free  from  fraud.  Indirection,  and  misrepre- 
sentation on  the  part  of  Emma,  and  were 
fully  understood  in  all  their  parts  by  all 
the  parties  thereto  at  the  time  they  were 
so  consummated  in  the  execution  of  said 
deed. 

That  shortly  after  the  deed  to  Emma 
and  the  said  deed  to  Alphonso  were  exe- 
coted  aa  hereinbefore  idiown,  Alphonso 
went  with  Emma  to  said  land,  and  point- 
ed out  aald  lands  and  the  boundaries 
which  separated  the.  land  uf  Emma  from 
those  so  conveyed  to  Alphonso,  and  he 
was  then  and  there  exuberant  in  expres- 
sions uf  satisfaction  tbat  his  father  had 
executed  the  said  deed  to  bim. 

That,  as  they  are  advised  and  believe, 
the  lands  conveyed  to  said  Emma  conld 
not  at  the  time  of  aucb  conveyance  have 
been  sold  for  more  than  $10  per  acre,  and 
said  Emma  avers  that  she  would  not  at 
the  time  have  paid  in  cash  f50  for  the 
same,  and  she  avers  of  her  own  knowl- 
edge that  the  consideration  ol  f  50  was  In- 
serted in  said  deed  solely  at  the  Instance 
of  said  £11,  without  any  suggestion  what- 
ever from  the  said  Emma,  she  supposing 
that  the  service  rendered  bim  as  herelube- 
fore  shown  was  valued  by  him  at  that 
sutu. 

The  answer  responds  expressly  to  all  al- 
legations of  the  bill  inconsistent  with  the 
above  defense,  and  in  effect  denies  or  trav- 
erses all  of  them,  and  the  whole  case 
made  by  the  btU.  It  also  states  that  tbe 
respondents  supposed  they  were  in  pos- 
sesflion  of  said  laud  so  sold  to  said  Emma, 
— the  said  Emma  down  to  the  time  of  her 
marriage  In  May,  1880,  and  thdse  respond- 
ents since  that  time  to  tbe  date  of  their 
deed  to  said  Fannie  Norrls.  That  on  the 
11th  day  of  May  they  sold  and  conveyed 
said  land  by  deed  duly  executed  and  record- 
ed to  said  Fannie  for  the  sum  of  9160, 
which  was  duly  poid,  and  was  the  fair  and 
full  value  of  said  land.  That  the  lands 
had  been  In  market  tor  several  years  be. 
fore,  and  the  higheet  bid  was  made  on  be- 
half of  Mrs.  Norris.  to  whom  It  was  sold; 
and  that  in  making  such  sale  no  thought 
or  reference  to  tbe  complainants  was  en- 
tertained, nor  any  Huspiclon  that  their 
deed  would  be  assailed. 

Tbat  aald  Emma  resided  to  the  time  of 
her  marriage,  since  said  sale  to  her,  in  the 
Htate  of  Florida,  and,  since  her  marriage. 
In  WaycroBB,  Ga.  She  also  aflSrma  her 
solvency. 

The  answer  of  Cains  S.  Norrts  and  his 
wife,  Fannie,  practically  adopts  upon  In- 
formation and  bebiilf  that  of  Beed  and 
wife,  stating,  however,  that  they  under- 
stood up  to  the  Institution  of  this  suit 
that  the  consideration  for  the  deed  to 
Mrs.  Reed  was  $60,  as  expressed  therein, 
and  that  it  bad  been  paid,  and  tbat  they 
never  knew  anything  to  tbe  contrary  un- 
til bearing  the  bill  read,  and  averring 
that  the  value  of  the  land  was  at  the  ex- 
ecution of  said  deed  not  morethan  $10  per 
acre.  That  not  until  October  18,  1885, 
upon  sundry  threats  being  made  by  said 
Ell  to  Calus,  did  theyhearof  any  claim  ad- 
verse to  the  title  ot  satd  Emma.  That 
some  time  after  the  execution  of  the  deed 
to  said  Emma  tbey  heard  some  Indefinite 
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rumora  aR  to  tbe  Bald  Alphonen  having  a 
deed  Irum  the  Bald  £11,  other  than  that 
executed  October  27. 1877,  and  thereupon 
Cains  went  to  the  counter  records,  and 
iniide  diligent  search  for  the  rnmored 
deed,  bat  wan  unable  to  find  any  record  of 
a  deeti  to  Alphunso  than  that  of  tbe  deed 
of  October  27th,  and  tbat,  excepting  sncb 
Indefinite  rumor,  respondents  never  heard 
nt  tbe  alleged  deed  of  September  17,  1885, 
until  bearing  the  bill  in  this  cause  read. 
That,  so  far  from  easpectlng  that  Alpbon- 
80  bad  any  claim  to  said  land,  they,  apon 
tbe  land  being  conveyed  to  Bald  Fannie, 
went  to  Alpbonso  in  person,  and  told  hlni 
of  the  purchase,  and  asked  him  If  he  knew 
where  the  boandarles  to  the  LivinKston 
tract  were,  and  AlphouBO  answered  that 
be  did  not  know  exactly  where  the  bound- 
arlea  were,  as  they  had  never  been  run  by 
a  sarveyor,  bnc  tbat  anyone  who  could 
run  a  line  with  a  eompass  conld  find  the 
boundaries.  Tbat  he  owned  the  balance 
of  tbe  lot  ol  which  the  Livingston  tract 
was  a  part,  for  which  his  father  bad  exe- 
cuted to  falma  deed  on  the  day  the  Livlng- 
eton  tract  was  deeded  to  said  Emma ;  and 
farther  said  that  one  ticDll  was  enongh  at 
a  surveyor  to  ran  the  said  lines,  and  that 
he,  Alphoneo.  was  too  buey  with  spring 
planting  to  meet  said  Norrls  and  ScuU 
and  run  the  lines,  which  eould  be  run  with* 
out  his  assistance;  and  tbat  defendants 
bad  a  fine  piece  of  land  In  the  Livingston 
tract. 

They  admit  tbat  on  April  11. 1885.  Reed 
and  wife  conveyed  tbe  land  to  said  Fan- 
nie, but  deny  that  there  was  any  deHlgn  on 
tbe  part  of  the  co-defendants,  or  either  of 
them,  to  defraud  complainants,  and  eacb 
and  every  allegation  of  tbe  bill  to  ihe 
eRect  that  respondents,  or  eitber  of  them, 
has  been  or  Is  aware  of  any  fraud,  decep- 
tion, or  misrepresentation  on  the  part  of 
Bald  Emma  or  her  hasband.  They  say 
the  conveyance  was  fair  in  eveir  respect, 
and  tbat  the  consideration  was  $160  cash, 
paid  to  Reed  and  wife,  and  that  this  was 
the  fair  and  full  money  value  of  the  land. 

There  are  other  features  of  tbe  answer, 
some  ot  which,  as  far  as  they  are  material 
to  tbe  ease,  will  be  noticed  in  the  opinion. 

CP.  A 'J.  C.  Cooper^  tor  appellants.  A. 
W,  Coekretl  A  Son,  for  appellees. 

Rakbt.  C.  J.  The  defendants  objected 
before  the  muster  who  took  the  testimony 
to  the  competency  of  Ell  Hawortb  and  bis 
wife,  two  of  tbe  complainants,  as  wlt- 
aessrs  In  support  ol  the  case  made  by  the 
bill,  CD  the  ground  of  their  marital  rela- 
tion, and  the  circuit  Judge  sustained  the 
objections  and  excluded  their  evidence. 
The  correctness  of  this  ruling  Is  assailed 
by  counsel  for  appellants. 

Tbe  statates  in  force  at  the  time  uf  the 
ruling  complaine<1  of  are  those  of  Febru- 
ary 4, 1874,  and  March  7, 1S79,  and  Janu- 
ary 29, 18K&.  Tbe  flrst  of  these  (McClel. 
Dig.  p.  518,  S  24)  provides  that  no  person 
offered  as  a  witness  In  any  court  or  before 
any  offlrer  acting  Judicially  shall  be  ex- 
cluded by  reason  of  bis  interest  In  tbe 
event  of  the  action  or  proceeding,  or  be- 
cause he  Is  a  party  thereto.  There  is  a 
proviso,  but  It  need  not  be  noticed,  as  the 
case  before  as  does  not  fall  within  any 


exception  made  by  It  to  the  general  rule 
removing  the  dlsgnalification  of  interest 
or  parties.  The  second  act  (Td.  p.  517,  S 
2»)  is  as  follows:  "In  the  trial  of  civil  ac- 
tions In  this  state  married  women  shall 
notbe  excluded  as  witnesses  Incaseswhere 
their  husbands  are  parties  and  allowed 
to  testify."  The  third  act  (Laws  18^5, 
c.  8582,  p.  24)  Is  that  in  all  actions  for  di- 
vorce or  alimony  In  this  state  It  shall  be 
competent  tor  tbe  parties  to  testily,  bat 
no  decree  Is  to  be  granted  npon  the  testi- 
mony of  hasband  or  wife  alone.  Tbe  leg- 
islation of  the  preftent  year  (Laws  1891,  c. 
4029.  p.  56)  cannot  be  considered. 

In  Mcdill  V.  Mcam,  19  Fla.  S4I,— a  di- 
vorce case,  decided  In  1882, — It  was  held 
tbat  tbe  common -law  exclusion  of  a  hus- 
band or  wife  as  witnesses  to  affect  tbe 
rights  or  Interests  ot  tbe  other  was  not 
solely  on  grounds  of  property  Interest, 
but  on  ground  of  public  policy,  fur  tbe 
protection  of  the  marriage  relation,  and 
that  tbe  statutes  then  In  force— those  of 
1874  and  1K79.  supra— did  not  change  the 
common  law  exdading  husband  and  wife 
from  testifying  in  a  salt  for  divorce.  It 
Is,  however,  observed  In  the  opinion— and. 
In  our  opinion,  correctly— tbat  those  stat- 
utes Innovate  upon  tbe  rule  of  the  com- 
mon law  to  the  extent  that  Interest  in 
tbe  event  of  an  action  or  merely  being  a 
party  shall  no  longer  exclude  a  witness 
from  testifying,  and  that  in  civil  actions 
married  women  are  not  excluded  in  cases 
where  their  husbands  are  competent  wit- 
nesses. In  Sehnabel  v.  BetU,  23  Fla.  178. 
1  South.  Rep.  ft92,  and  In  Storrs  v.  Storm, 
28  Fla.  274,  2  South.  Rep.  868.  tbe  compe- 
tency of  the  huBbnud  to  testify  in  a  civil 
action  to  which  the  wife  was  a  party  was 
before  the  court.  The  former  case  Is  one 
in  which  It  was  sought  to  charge  the  sep- 
aratereal  property  uf  Mrs.  Subnabei  wltb 
the  valne  of  improvements  erected  on  it, 
and  it  was  held  tbat  the  sta  tute  of  1879 
did  not  BO  modify  the  common  law  as  to 
extend  to  the  husband  the  right  to  testi- 
fy for  or  against  a  wife  In  a  civil  suit 
against  her.  The  Storrs  Case  is  one  In 
which  the  wife,  by  her  next  friend,  filed  a 
bin  against  her  husband  and  his  Judg- 
ment creditor,  to  protect  her  alleged  sep- 
arate property  from  sale  In  satisfaction  of 
the  Judgment,  and  It  was  decided,  overrul- 
ing tbe  lower  court,  that  thebnsband  was 
not  a  competent  witness  to  prove  that 
the  property  levied  on  was  hers. 

The  true  pi  Incl pie  of  tbe  common  law. 
as  disgnall^fng  either  a  husband  or  wif6 
as  a  witness  where  tbe  other  is  a  party  to 
or  interested  In  the  event  of  the  suit,  Is 
not  the  interest  of  the  one  offered  as  a 
witness  In  the  event  of  the  suit,  but  Is  pub- 
lic policy,  founded  on  tbe  preservation  and 
peace  ot  the  marriage  relation,  (Has- 
brouck  V.  Vandervoort,  9  N.  Y.  163:  Lu- 
cas V.  Brooks,  18  Wall.  436;  Whart.  £v.  S 
480:)  and  hence  tbQ  removal  of  the  die- 
qnaUflcatlon  of  Interest  or  of  bdng  a  paN 
ty  to  a  suit  does  not  affect  the  dlsqualtfl- 
catlon  of  husband  and  wife  as  a  witness 
to  a  suit  in  which  the  other  is  interested 
or  a  party. 

Our  law-making  power  bad  seen  lit  to 
provide  by  the  act  ot  1874  tbat  neithei  In- 
tereet  In  the  result  nor  being  a  party  to 
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the  salt  Bboald,  In  cases  not  within  Its 
proTlsOt  dlsqaalHy  any  person  as  a  wlt- 
neHs:  and  beace.  If  a  husband  was  a  par* 
ty,  he  was  not  diaqaallfled  from  tratitying 
as  to  his  own  Interest,  even  thuugb  his 
wife  were  a  party,  bat  he  could  not  t^tl- 
ty  as  to  her  Interest  If  she  was  a  party, 
or  Interested  In  the  result;  and  likewise, 
under  tbls  act,  if  a  wife  was  a  party,  or 
Interested  In  the  result,  she  could  testify 
as  to  her  own  Interest,  (WlUlams  V.  Rail- 
road Co.,  20  Fla.  633,  8  Soutb.  Bep.  446;) 
but  U  did  not  extend  to  her  any  compe- 
tency In  excels  ol  tbat  given  to  a  hus- 
band. Tbe  act  of  1870,  however,  did  ex- 
tend to  her  additional  competency.  It 
saya  that  whererer  the  hnsbaad  Is  a  par- 
ty, and  allowed  to  teiitlfy,  tbe  wife  shall 
not  be  excluded  as  a  wltnem.  The  pur- 
pose of  this  act  was  to  remove  tbe  com- 
mon-law disability  as  wife,  wbich  at  the 
time  of  Its  enactment  remained  anaffected 
by  prior  legislation;  so,  wherever  the 
fansband  was  a  party  to  a  suit,  and  Its 
character  was  sach  that  bis  Interest  there- 
in or  connection  with  th^  salt  would,  un- 
der the  act  of  1874,  not  disqualify  him 
from  testifying  as  to  his  Interest,  his 
wife  ceased,  by  virtue  of  the  act  of  1879, 
to  be  dtaqneliHed.  as  wife,  or  on  grounds 
of  public  policy,  from  testifying  au  tn  bis 
Interests.  Of  course,  where  tbe  character 
of  the  Rase  was  one  falling  within  the  ex- 
ceptions named  in  the  proviso  to  the  act 
of  1874,  and  the  hUHband,  thougb  a  party, 
could  not  testify,  tbe  public  policy  disqual- 
ification referred  to  adhered  to  the  wife, 
and  prevented  her  from  testifying  as  to 
bis  interests.  The  act  of  1S7»  does  not  In 
any  manner  aBectttae  competency  or  in- 
competency  of  tbe  husband  as  a  witness. 
Schnabel  v.  Betts,  supra.  The  act  of  1886 
has  made  a  special  rule  for  cases  of  di- 
vorce and  alimony,  and  has  done  away 
with  the  public  policy  dlsquallflcation  of 
both  husband  and  wife  to  testify  In  those 
cases;  and  more  need  not  be  said  of  It 
here,  as  tbe  cause  before  US  Is  not  within 
its  scope.  TblH  was  the  status  of  the  law 
at  tbe  time  of  tbe  trial  of  this  cause. 

Proceeding  to  apply  these  principles,  wn 
see  tbat  the  ease  before  us  is  one  In  which 
the  husband,  Eli  T.  Hn  worth,  has.  upon 
the  face  of  the  bill,  no  interest  in  tbe  land 
in  controversy.  In  18*^,  be,  accordlug  to 
tbe  bill,  conv^ed  to  his  son,  Alphonso, 
bla  entire  Interest  therein,  and  as  between 
himself  and  bis  son  the  deed  by  his  wife 
and  himself  of  October  27, 1877.  to  Miss 
Livingston,  was  of  no  effect  as  a  convey- 
ance, although,  as  to  Miss  LlvlngRtou,  if 
she  took  it  without  notice  of  the  deed  to 
Alpbonso.  and  as  to  Mrs.  Norris,  if  either 
she  or  Miss  Livingston  took  without  such 
notice.  It  was  valid  and  effectual.  The 
onlyeHect  of  this  deed.  Judging  from  the 
contention  of  romptajnunts'  hill,  is  that 
It  woold  constitnte.  a  rellnqnlshment  of 
the  dower  of  Mrs.  Hawortb.  and  that 
with  it  the  contemplated  deed  from  Al  - 
pbonso,  conveying  the  legal  title,  would, 
when  made,  vest  a  perfect  title  in  Miss 
Livingston,  dischar^d  of  the  dower 
claim.  Tbe  record  then  showing  no  indi- 
Tldnal  interest  of  the  husband  in  the  land, 
and  be  consequently  being,  In  so  far  as 
the  land  Is  concerned,  a  party  merely  In 


right  of  his  wife,  any  testimony  his  wife 
may  have  given  la.  as  between  bim  and 
her,  to  be  regarded  as  concerning  her 
own,  and  not  his,  Interestn.  As  a  wit- 
ness as  to  her  right  to  a  surrender  of  tbe 
deed  as  fraudulently  obtained  and  affect- 
ing her  dower  interest,  Hawortb  wasclear- 
ly  incompetent,  his  exclusion  as  husband 
on  tbe  grounds  of  public  policy  not  hav- 
ing been  removed  by  any  legislation.  Re- 
garding tbe  bill,  in  so  far  as  the  husband 
Is  concerned,  as  one  for  the  surrender  of 
the  deed  aa  one  fraudulently  obtained,  Mrs. 
Hawortb  was  a  competent  witness  In 
bis  behalf,  and  he  In  behalf  of  himself.  In 
so  far  as  tbe  ruling  of  the  Judge  conflicts 
with  these  views  It  was  erroneous.  To 
prove  tbe  case  made  by  tbe  bill  In  favor  of 
tbe  complainant  Alphonso  both  Mr.  and 
Mrs.  Hawortb  were  admissible  as  wit- 
nesses, either  in  his  behalf  or  against  him. 
Any  disability  as  witnesses  In  Alphonso's 
behalf  that  might  have  rcf-ultedfrom  their 
being  parties,  or  from  Mrs.  Haworth'a 
dower  interest,  was  removed  by  the  act 
of  1874,  and  there  Is  none  other  attaching 
to  either  of  them  as  witnesses  as  to  Al- 
phonso's case. 

II.  We  will  now  consider  the  case  In  so 
far  as  It  may  be  regarded  as  affecting  any 
rights  of  Mr.  and  Mrs.  Hawortb. 

The  deed  of  October  27,  1877.  from  £11 
Hawortb  and  wife  to  Miss  Livingston,  la 
one  by  the  teime  of  wblchthe  former. "tbe 
parties  of  tbe  first  part,**  grant,  bargain, 
sell,  aliene,  remise,  release, con vey.and  con- 
firm unto  the  party  of  tbe  second  part. 
Miss  Livingston,  her  lielra  and  assigns 
forever.  In  consideration  of  foO,  the  receipt 
whereof  in  acknowledged,  tbe  described 
five  acres  of  land,  fa  part  of  which  deiicrlp- 
tion  Is  that  it  is  bounded  "on  the  north 
and  south  by  lands  owned  by  the  party 
of  the  first  part,")  and  "the  said  party  of 
the  first  part,  for  their  heirs,  executors, 
and  administrators,  covenant  that  the 
said  party  of  the  first  part  was  at  tbe 
seaUng  and  delivery  of  these  presents  law- 
tally  seised  in  tSe-slmpie  of  a  good,  abso- 
Inte,  and  Indefeasible  estate  of  inherit- 
ance** of  and  in  the  above-bargained  prem- 
ises, "and  have  good  right  and  lawful  aa- 
thorlty  to  grant,  bargain,  sell,'  and  con- 
vey the  same;  and  that  the  party  of  tbe 
second  pai't,  her  heirs  and  abslgns,  shall 
and  may  at  all  times  hereafter  peaceably 
and  quietly  have,  hold,  use,  occupy,  pos- 
sess, and  enjoy  tbe  above-granted  prem- 
ises, and  every  part  and  parcel  thereof, 
with  tbe  appurtenances,  without  any  let, 
suit,  trouble,  molestation,  restriction,  or 
disturbance  of  the  said  party  of  the  first 
part,  their  heirs  or  assigns,  or  of  any  other 
person  or  personn  lawfully  claiming  or  to 
claim  the  same:  and  that  the  same  now 
are  tree,  clear,  discharged,  and  unlncam- 
bered  of  and  from  all  former  and  other 
grants,  titles. charges,  estates.  Judgments, 
taxes,  aasessments.  and  incumbrauces  of 
what  nature  and  kind  soever. "  There  la 
ulso  a  covenant  of  general  warranty. 

This  deed  Is  signed  and  sealed  by  Mr. 
and  Mrs.  Hawortb.  and  duly  witnessed. 
There  is  also  a  iteparate  acknowledgment 
in  due  form,  made  by  Mrs.  Hawortb  be- 
fore a  Justice  of  the  pence,  to  the  effect 
tbat  she  ezecated  tbe  deed  for  the  pnrposa 
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*'of  coDverlofc  an  her  rigtat,  title,  and  In- 
terest In  and  to  the  land  iu  eald  convey  ance 
described  and  granted." 

It  may  be  remarked  tbat  the  evidence 
does  not  establliib  the  assertion  of  the  bill 
that  Miss  Llvlnfi^ton  was  aware»  at  the 
time  she  obtained  the  deed,  or  when  she 
is  alleged  to  hare  agreed  to  pay  the  f^OO 
lor  the  pnl^osee  charjied,  that  she  could 
not  get  the  money  from  her  father.  The 
testimony  falls  short  ol  proving  that  she 
made  any  fraudulent  reuresentatlons  with 
a  view  to  obtaining  possession  o(  the  deed, 
or  tbat  the  possession  ol  It  was  obtained 
through  fraud,  accident,  or  mistake,  orcon- 
trary  to  the  Intention  ol  the  parties. 
Towner  v.  Lucas,  13  Grot.  705. 

It  Is  sought  to  prove  by  parol  evidence 
tliat  Miss  Livingston  promised  to  return 
this  deed  if  the  funds  were  not  procured 
by  ber  from  ber  father  and  paid  to  Mr. 
and  Mrs.  Ha  worth,  and  that  such  was  the 
understand  Intc  and  agreement  under  which 
the  deed  was  delivered  to  and  received  by 
her,  and  also  that  the  deed  was  not  In- 
tended as  an  absolute  conveyance  of  the 
property,  but  only  given  to  her  In  order 
tbat  she  might  show  it  to  her  father,  and 
thereby  Induce  him  to  let  her  have  the 
money.  The  Introduction  of  parol  evi- 
dence tor  such  purpose  was  objected  to. 
Independent  o{  any  questiun  of  the  com- 
potency  of  witnesses,  we  are  satlsflrd  that 
parol  testimony  Is  inadmissible  for  the 

gurpoee.  Mr.  Uaworth  cannot  testify  in 
Is  own  behalf,  nor  Mrs.  Haworth  in  her 
behalf,  nor  any  one  In  behalf  of  either  or 
both  of  them,  to  this  end.  We  do  not 
deny  that  It  maybe  shown  in  behalf  of 
Alphonso  that  Mlsa  Livingston  and  Mrs. 
Norris  bought  with  knowledge  of  his 
rights,  whatever  they  might  have  been ; 
nor  do  we  mean  to  question  or  infringe 
upon  the  liberal  rule  ae  to  proving  a  cou- 
fllderation  not  named  in  a  deed,  but,  in 
our  Judgment,  parol  testimony  Is  not  ad- 
mlsalble  to  show  the  alleged  nnderstand- 
!ng  or  agreement  between  Mr.  and  Mrs. 
Haworth  and  Miss  Livingston  as  to  re- 
turning this  deed.  This  deed  Is  a  per- 
fect instrument,  and  the  sole  repository 
or  evidence  of  the  language  of  the  con- 
tract between  these  parties,  and  their 
meaning  Is  to  be  ascertained  from  its  lan- 
guage, as  applied  to  its  subject-matter.  1 
Greral.  £r.  §§  272,  282.  That  the  personal 
covenants  therein  may  not  be  binding  on 
Mrs.  Haworth,  and  that,  In  the  absence 
of  proof  to  the  contrary,  the  presumption 
Is  that  her  Interest  In  the  land  was  no 
morethan  dower,  still  the  contract  Is  not 
a  conditional  one,  even  In  so  far  as  she  is 
eoncemed.  and  parol  evidence  im  not  ad- 
mlBSlble  to  show  that  it  is  such.  The 
effort  here  is  not  to  show  a  delivery  iu 
escrow,  for  delivery  to  a  stranger  is  esson- 
tlal  to  en  escrow,  ( Worrall  v.  Munn,  5N.  Y. 
229;  Devi.  Deeds,  §  814  et  seq.;  Trust  Co. 
T.  Cole,  4  Fla.  35d;)  nor  Is  It  to  prove  that 
the  deed  was  never  delivered,  or  tbat  It 
came  Into  her  possession  without  their 
knowledge  or  consent,  or  surreptitiously, 
or  Illegally,  which,  it  eeems,  can  be  proved 
by  parol.  (Trust  Co.  v.  Cole,  4  Fla.  859; 
Black  V.  Lamb.  12  N.  .T.  Eq.  108;  Black  v. 
Bhrere,]3N.J  Eq.4.55;  Koberts v. Jackson, 
1  Wend.  478 ;  Devi.  Deeds,  S  386.)  WhUe  It 
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can  be  thus  shown  that  a  deed  was  not  to 
be  delivered  until  a  condition  was  pei^ 
formed,  and  that  possession  of  It  has  been 
obtained  Improperly  before  the  perform- 
ance thereof,  or  by  fraud,  accident,  or  mis- 
take, yet  it  cannot  be  shown  by  parol 
that  an  actual  delivery  was  made  under 
an  agreement  that  a  condition  sbould  be 
performed,  and  the  deed  should  not  be  op- 
erative unless  it  was  performed.  In  the 
former  case  the  purpose  and  effect  of  the 
evidence  la  to  show  that  there  was  no  le- 
gal delivery,  but  In  the  latter  the  effect 
of  the  evidence  offered  Is  to  contradict  an 
Instrument,  absolute  on  Its  face,  by  show- 
ing, contrary  to  the  terms  of  ench  Instru- 
ment, that  It  was  not  absolute,  but  eon- 
dUlonal.  Devi.  Deeds,  SS  295,814;  Black 
V.Lamb,  supra;  Black  v.  Shreve,  supra; 
Ward  V.  Lewis,  4  Pick.  518;  High  School 
Co.  V.Iowa  Evangelical  Synod.  28  Iowa, 
860;  Ballroad  Co.  v.  Pfeuffer,  56  Tex.  66; 
Lawton  v.Sager,UBarb.849;  Williams  v. 
Higglns,  68  Ala.  517;  McCann  v.  Atherton, 
106  111.  81 ;  Arnold  v.  Patrick,  6  Pelge,  310; 
Plankroad  Co.  v.  Stevens,  10  Ind.  1;  Milter 
V.  Fletcher,  27  Grat.  408;  Duncan  v.  Pope, 
47  On.  445;  Simonton's  Estate,  4  Watta, 
ISO;  Towner  v.  Lucas'  Ex'r,  18  Grat.  706; 
Watson  V.  Hurt.  6  Grat.  638. 

It  Is  not  pretended,  nor  Is  the  ease  upon 
the  theory,  tbat  anything  has  hem  incor- 
porated into  the  Instrument  or  omitted 
from  It  contrary  to  the  purpose  and  un- 
derstanding of  the  parties,  nor  thai;  the 
grantee's  possession  of  it  was  not  given 
voluntarily  by  the  grantors  therein ;  nor, 
saving  the  unsupported  allegation  that 
Miss  Livingston  knew  that  she  could  not 
get  the  money  fromhertather,l8it  claimed 
that  any  element  of  fraud  entered  into  her 
getting  possession  of  it;  nor  that  she  ac- 
quired possession througbaccldent  or  mis- 
take, or  befom  It  was  Intended  that  she 
should  have  it.  It  Is  the  case  where  a 
deed  as  absolute  In  Its  terms  as  language 
can  make  It  has  been  vulnntarily  deliv- 
ered; and  It  ta  now  sought  to  Incorporate 
In  or  annex  to  It,  by  parol  evidence,  an 
agreement  which  will  render  the  opera- 
tion of  Its  terms  conditional  and  contra- 
dict them.  In  Ward  v.  Lewis  It  is  said: 
"It  could  not  have  been  delivered  as  an  es- 
crow, because  it  was  delivered  to  the  par- 
ties. An  escrow  can  be  delivered  only  to 
a  third  person.  It  could  not  have  been 
delivered  to  the  parties  conditionally,  to 
take  effect  upon  the  happening  of  any  fu- 
ture contingency,  because  this  would  be 
Inconsistent  with  the  terms  of  the  Instru- 
ment itself.  •  •  •  To  permit  parties  to 
a  deed  purporting  to  be  absolute  to  show 
by  parol  evidence  that  It  was  conditional, 
and  to  avoid  tt  for  a  non-periormance  of 
the  condition,  wonid  be  not  only  a  viola- 
tion of  the  fundamental  rules  of  evidence, 
bnt  productive  of  great  Injustice  and  mis- 
chief." In  High  School  Co.  v.  Iowa  Evan- 
gelical Synod,  the  opinion,  delivered  by 
Dillon,  C.  J.,  observes  In  effect:  The 
deed  contains  no  words  making  the  rais- 
ing of  a  935,000  endowment  a  condition  of 
the  grant,  and  there  was  no  mistake  in  the 
deed,  nor  was  it  Intended  by  either  party 
at  the  time  of  the  execution  of  the  deed 
that  it  should  contain  any  each  condition, 
and  the  caw  was  not  one  of  a  bill  to  eor^ 
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rect  the  deed ;  and  that  It  wns  therefore 
plain  that  It  was  Incompetent  to  Ingraft 
such  a  condition  apon  the  cduveyance  by 
parol  evidence.  In  Ballrond  Co.  v.  Pleuf- 
Fer  it  was  held  that  parol  evidence  1b  not 
admissible  to  defeat  a  right  to  laud  con- 
veyed by  deed,  when  Its  object  is  to  estab- 
lish a  condition  sabsequent;  and  aloo 
that  the  absolute  grant  by  deed  ot  rishtof 
way  Is  not  defeated  by  the  failure  of  the 
grantee  to  comply  with  the  conditions  up- 
on which  the  grant  was  obtained,  there 
being  no  chaise  of  fraud.  In  Lawton  v. 
Sf^r  the  referee  admitted  parol  testi- 
mony to  show  that  at  the  time  of  the  de> 
ItveiT  of  a  deedot  aeslKnment  for  the  bene- 
fit of  creditors  it  was  agreed  between  Sa- 
ger,  the  grantor  therein,  and  the  grantee 
or  assignee,  tha  t  the  latter  should  procure 
certain  creditors,  who  had  commenced 
proceedings  against  Sager  as  an  abscond- 
ing debtor,  to  discontinue  those  proceed- 
ings, and  come  In  with  other  creditors  un- 
der the  asalgnment,  and  that,  upon  bis 
failure  to  effect  this  arrangement,  be  was 
to  return  the  assignment  to  Hager.  It 
was  held  that  the  admission  of  this  testi- 
mony was  erroneous,  ^nd  that,  if  It  he  ln< 
tended  that  a  deed  shall  not  take  effect 
until  some  subseqaent  condition  shall  be 
performed,  or  event  happen,  sncta  condi- 
tion must  be  Inserted  in  thedeM  itself, 
or  Hlae  it  must  not  be  delivered  to  the 
grantee;  that  parol  evidence  was  admlSKl- 
ble  as  to  whether  a  deed  had  been  deliv- 
ered or  not,  but  not  to  prove  whether  a 
deed  when  delivered  shall  take  effect  abso- 
lutely or  only  upon  the  performance  of 
some  condition  not  expressed  therein. 
"To  allow  a  deed  absolute  upon  Ita  face 
to  be  avoided  by  such  evidence  would  be  a 
dangerous  violation  of  a  cardinal  rule  of 
evidence.  This  deed,  being  absolute  upon 
Its  face,  and  having  been  delivered  to  tha 
grantee  himself,  took  effect  at  once.  It 
could  not  have  been  delivered  to  take  ef- 
fect upon  the  faappenlug  of  a  future  con- 
tingency, for  this  would  be  Inconsistent 
with  the  terms  of  the  instrument  Itself. 
Without  regard,  therefore,  to  any  under- 
standing which  mayhnve  existed  between 
the  parties  at  the  time  the  deed  was  deliv- 
ered, It  must  be  held  to  be  an  absolute  con- 
veyance, operative  from  that  time."  The 
doctrine  of  WlUtamB  v.  HigKlns,  and  that 
ot  McCann  t.  Atberton,  la  of  practically 
the  same  effect;  and  the  decision  In  Ar- 
nold V.  Patrick  was  that,  where  a  person 
who  had  contracted  for  the  purchase  of 
land  obtained  a  deed  of  the  same  from  the 
vendor  under  an  egreement  that  it  should 
not  be  used  until  the  balance  ot  the  pur- 
chase money,  then  duo,  was  paid,  the  de- 
livery of  the  deed  was  valid  to  pass  the 
legal  title  to  the  land  to  the  vendee,  sub- 
ject to  the  vendor's  Hen  for  the  purchase 
money.  In  this  case  the  vendee  represent- 
ed to  the  grantor  that  the  money  would 
be  obtained  upon  showing  thedeed  to  cer- 
tain men  then  waiting  at  his  store  who 
would  let  bim  have  the  money  as  soon  as 
tbey  could  see  that  ho  was  tu  have  a  deed 
of  the  premises,  and  tbat  the  deed  should 
not  be  used  or  pnt  In  force  until  the  mon- 
ey was  paid  to  the  grantor,  and  the  gran- 
tor signed  and  delivered  the  deed,  stating 
Itwas  not  to  be  recorded orackDuwledgeil 


until  the  purchase  money  was  paid,  and 
calling  on  a  party  to  take  notice  It  was 
only  delivered  conditionally.  In  Towner 
V.  Lucas'  Ex'r.  18  Orat.  7U&,  it  Is  held  that 
parol  evidence  will  not  be  received  to  In- 
graft upon  a  valid  written  contract  an  In- 
cident occurring  contemporaneously  there- 
with, and  luconeiatent  with  its  terms; 
that  the  fraud  which  will  let  in  such  evi- 
dence must  be  fraud  In  the  procurement 
of  the  Instrument,  and  going  to  its  validi- 
ty, or  some  breach  of  confidence  In  using 
a  paper  delirered  for  one  purpc»se  and 
fraudulently  perverted  it  to  another;  and 
tbat  parol  evidence  was  not  admlasihle  to 
prove  In  tiebalf  of  one  of  the  sureties  In  a 
bond  tbat  he  was  induced  tostgn  thebond 
upon  the  express  promise  ol  the  obligee 
that  he  should  not  be  required  to  pay  any 
part  of  it,  and  that  the  obligee  would  give 
the  surety  a  written  indemnity  to  save 
him  harmless. 

Parol  evidence  not  being  admissible  to 
show  tbat  the  delivery  of  tbe  deed  to 
Mlas  Livingston  was  condltlonBl,  Mr.  and 
Mrs.  Haworth  are,  for  this  reason,  and 
that  indicated  in  the  thin]  paragraph  of 
this  subdivision  of  tbe  opinion,  not  enti- 
tled to  any  relief  on  this  record. 

III.  In  view  of  the  character  of  the  case 
sought  to  be  made  in  behalf  ot  Alpbonso 
Haworth,  It  being  really  one  to  remove 
cloud  upon  title,  the  question  of  the  pot»- 
sesflion  uf  the  land  at  the  commencement 
ot  the  suit  becomes  material  to  the  equita- 
ble Jurisdiction  invoked. 

The  bill  alleges  that  none  of  the  defend- 
ants have  ever  had  possession  or  control 
of  the  land,  but  that  Alphonso  was  In 
possession  of  It  at  the  time  tbe  deed  was 
made  to  Miss  Livingston,  and  has  ever 
since  been,  and  Is  now,  in  possession  of  It; 
that  defendants  Norrls  and  wife  are  going 
upon  and  trespassing  on  the  land,  and 
cutting  the  wood  and  timber  from  the 
same,  and  attempting  to  carry  therefrom 
such  wood  and  timber,  and  still  continue 
to  do  so,  though  warned  not  to.  The  an- 
swer of  Mrs.  Reed  und  her  husband  Is,  up- 
on this  point,  that  they  supposed  they 
were  In  possession  f>t  the  land, — tbe  said 
Kmma  down  to  the  time  of  her  marriage. 
May  4, 18S0,  and  they  to  the  date  of  their 
deed  to  Mrs.  Norrls.  Norrls  and  wlfu  deny 
each  and  every  allegation  of  the  bill  as  to 
tbe  posseaalon  of  the  land  by  Alpbonso 
since  tbe  execution  of  tbe  deed  to  Mlsa 
Livingston,  and  aver  that  at  the  time  ol 
tbe  execution  of  the  deed  to  Mrs.  Norrls, 
which  was  April  11, 1886,  Mr.  and  Mrs. 
Reed  were  in  possession  of  the  land,  and 
that  thereupon  Mrs.  Norrls  and  her  hus- 
band In  her  right  took  possession  of  it  and 
bad  It  surveyed,  and  that  one  of  the  stakes 
of  the  survey  Is  still  standlog;  and  that 
on  or  about  thelst  day  of  September,  1886, 
tbey  hud  an  employe  to  go  on  the  land  for 
the  purpose  of  clearing  the  same  for  culti- 
vation ot  fruit  trees,  and  this  employe,  un- 
der their  direction,  went  upon  tho  land, 
and  continued  to  clear  the  same  from  that 
day  np  to  tbe  time  they  received  notice 
ot  the  injunction  Issued  In  this  cause;  and 
that  complainants  knew  of  the  actual, 
notorious,  and  continued  adverse  ptMses- 
slon  taken  by  these  respondents,  and  not 
until  October  IS,  188S,— two  days  btforo 
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the  flling  of  the  bill.— did  complnlnants  or 
either  of  them  let  respoDdeatB  know  that 
tbey  had  any  objection  to  such  acts  u( 
poesesRlon,  but  on  the  day  named  £11 
threatened  that  he  would  brioK  tbli  salt 
If  respondentB  continued  In  poBwaelon. 

The  testimony  as  to  posBesslon  was 
taken  between  Joly  12  and  August  16,1886, 
and  iB  as  follows:  Elt  Ha  worth,  who 
lived  about  three  mlleB  from  the  land,  on 
the  ISan  Pablo  plantation,  says  that  hia 
son,  and  himself  for  him,  were  at  the  time 
of  theexecntlon  of  the  deed  to  Miss  JAv- 
ingston,  and  hare  always,  up  to  the  time 
of  testifying,  been,  and  were  then,  in  pos- 
session, paying  taxes  upon  it,  and  exercis- 
ing all  rights  of  posseSHlon;  that  Miss  IJt- 
ingston  never  took  poBBeselon  In  any  way ; 
that  nothing  has  ever  been  done  on  the 
land  except  what "  we"  hare  done;  that 
tals  son  was  working  on  the  land,  and  has 
been  ever  since  occastonally.  Edward 
Roundtree,  a  witness  for  complainants, 
who  lives  abont  seven  miles  south  of  May- 
port,  (the  land  being  about  one  milenorth 
or  north-east  i>t  Mayport,)  says  that  he 
knew  £11  Haworth  was  In  pofsesslon  of 
the  laud;  that  Norrls  had  a  man  on  It 
clearing  It  up  about  October,  1886,  and 
wanted  witness  to  clear  up  an  acre;  would 
not**eay  for  certain.  It  was  about  then 
though that  MIbo  Livingston  never  had 
anyone  on  it  clearing  It  up;  that  this 
was  the  first  time  ho  saw  Norris,  or  any 
one  lor  him.  working  on  the  land;  that 
be  passed  It  every  week,  and  Norria  did 
not  have  any  one  there  before.  Alphonso, 
who  lived  with  bis  father,  except  for  the 
last  year  previous  to  testifying,  says  that 
Miss  Livingston  never  had  possesalon. 
To  the  question,  "  Who  hasbeenlnposaea- 
slon  of  the  land  since  Miss  Llvingaton's 
deed  was  made,  and  what  acts  of  owner- 
ship and  posseealon  have  been  exercised 
overtbeland?"  herepHes:  ** I  have,  myaelf. 
I  have  planted  some  orange  trees  on  the 
land.  Startedtorlear  a  piece  some  twoor 
three  years  ago  fur  the  purpose  of  build- 
ing. That  Is  all  1  have  done  to  It."  He 
also  testlflee  that  be  has  never  seen  Miss 
Llvlngaton  or  any  one  on  this  land ;  that 
he  passes  It  two  or  three  times  a  week, 
except  the  last  year,  when  be  bas  been 
working  at  Pablo  beach.  Mrs.  Haworth 
says  Miss  Livingston  never  waa  In  pusses- 
slon  of  It;  that  Alpbonso  has  had  pctsaea- 
slon  since  the  deed  to  Mias  Livingston,  but 
bas  done  nothing  with  It. 

The  answer  of  Norrls  and  wife  Is  re- 
sponsive to  the  bill  upon  the  point  in  ques- 
tion, and  Its  statements  are  controlling 
evidence  as  tu  their  possession.  In  the  ab- 
sence of  safflclent  testimony  to  overcome 
them.  These  statemeiita  ahow  that  they 
were  In  physical  poaseaslon  when  the  bill 
was  filed, giving  the  actaconatltutlugsuch 
possession,  and  not  a  mere  general  aver- 
ment ut  possession.  Rouudtree'a  testi- 
mony tends  to  confirm  them.  Alphonso, 
according  to  bis  own  statement,  bad  been 
absent  for  a  yearbefore  the  tltneof  testify- 
ing, and  this  year  covered  the  period  for 
whichNorrisHnd  wifeclalm  to  have  been  In 
possession.  He  duen  not  show  that  t&e 
orange  trees  were  planted,  or  any  other 
act  of  possession  exercised,  during  this 
year  or  the  period  of  the  Norris'  posses- 


sion. No  fact  or  act  evidpncing  posses- 
sion, and  Inconaistent  with  those  stated 
as  to  tbeNurria*  poaaesalon  Isabown;  and 
neither  Eli  Haworth,  nor  Mrs.  Haworth, 
nor  Alpbonso,  testify  that  Norris  and  wife 
did  not  take  possession  in  the  manner 
averred  by  their  anawer;  nor  la  It  shown 
that  these  witnesses  were  In  a  position  to 
know  that  It  was  notdone.  Admlttlugor 
assuming  statements  of  the  answer  as 
coming  from  Norris  ure  not  evidence,  they 
are  yet  so  as  coming  from  Mrs.  Norris. 
They  are  made  on  her  own  knowledice  as 
wellashla;  and  bis  poasesalon  was  hers 
In  law,  the  legal  title  being  In  her,  U  not  in 
Alphonso  Haworth. 

The  material  allegatlona  of  the  bill  as 
to  possesaion  are  not  sustained  by  the 
record. 

Iq  view  of  the  above  conclusion  as  to 
poaaesaion.  It  follows,  since  the  claim  or 
title  of  Alpbonso  to  the  land  is  legal  In  Its 
character,  that  he  has  a  sufficient  remedy 
at  law  in  an  action  of  ejectment,  and  can- 
not Buccessfully  Invoke  the  equitable  Juris- 
diction for  removal  of  cloud  from  title  to 
land.  Sloan  v.  Sloan,  26  Fla.  68,  6  South. 
Sep.  603;  Byrne  v.  Hinds,  16  Minn.  621, 
(Ull.  469.)  If  Alphonso  Is  entitled  to  an 
Injunction  against  trespass  peudiag  an  ac- 
tion at  law  be  can  apply  for  It.  Erhardt 
V.  Boaro,  118 13.  S.  537.  6  Sup.  Ct.  Bep.  565. 
If  Mrs.  Norris'  title  was  acquired  for  a 
valuable  consideration,  and  without  no- 
tice of  Alphonso's,  it  is,  against  bim  and 
his  father,  a  valid  legal  title,  and,  she  being 
In  poasesalon  at  thetimethls  bill  was  filed, 
a  conrt  of  law  Is  the  forum  in  which  to  try 
the  question  of  title  between  them. 

The  decree  dismissing  the  bill  is  affirmed. 

  (M  Fls.  W) 

Logan  v.  Sladr  ef.  al. 
(Supreme  Court  of  Florida,  Oct  16, 1891. ) 
ImuNOTioN— Wastb  or  Assbtb  bt  Chattbl  Mort- 

OAOOB — RbOKIVBBS— AOBUHXNT  NOT  TO  RkOOED 

MoBTOA.aa— Attoenbt'b  Fbbb— Atfeu.— Oubo> 

TIONS  NOT  RaisBD  BbLOW. 

1.  A  court  of  equity  will  Drevent,  bv  injuno- 
tion,  a  mortgagor  from  impairing  the  value  ot  or 
destroying  the  property  embraced  la  the  mort- 
gage liou,  on  whloh  the  mortgagee  has  a  right, 
bv  virtue  of  his  mortgage,  to  roly  for  the  aecority 
01  bis  debt. 

3.  When  a  merchant  on  the  day  after  the 
ezeoatiOQ  of  a  mortgage  on  bis  stook  of  goods  in 
favor  of  some  of  his  creditors  disposes  of  a  large 
amount  of  them  to  ottk&t  creditors  In  payment  of 
their  debts,  a  court  of  equity  is  lustffled  in  en- 
joining him  from  selling  said  goods  otherwise 
than  for  cash,  and  commanding  him  to  pay  the 
proceeds,  after  deducting  expenses  of  sale,  into 
the  renstry  of  the  court. 

8.  If  the  remedy  by  injuDotion  as  above  proves 
to  be  Ineffectual,  the  court  may  appoint  a  t»- 
celver  to  take  charge  of  the  goods  and  dispose  of 
them  under  its  direction. 

4.  An  agreement  by  the  mortgaf^  not  to  re- 
cord a  mortgage  of  personal  property  for  30  days 
after  its  execution  Is  a  valid  agreement  between 
the  parties  to  it,  but  such  mortgage  is  void  as  to 
creditors  and  purchasers  wlthoot  ootioe  whose 
rights  attaoh  before  it  is  recorded. 

6.  An  instromont  in  writing,  executed  by  a 
mortgagee  at  the  time  of  the  execution  to  him  of 
a  mortgage  of  personal  iffoperty,  not  to  record 
the  same  within  30  days,  and  not  then,  if  Batla- 
faclory  payments  were  made  In  the  mean  time, 
unless,  in  the  opinion  of  the  attorneys  of  the 
mortgagee,  it  was  necessary  to  protect  his  Inter- 
est, constraed  to  mean  that  If  for  good  caose  the 
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attoroe7B  of  the  mortgaseu  filed  the  mortgage  for 
record  before  the  expiration  of  the  20  days, 
the  mortgagor  not  having  up  to  the  time  of  re* 
cording  made  satisfactory  payments,  sach  action 
on  the  part  of  the  attorneys,  if  necessarr  to  pro- 
tect the  interest  of  the  mortgaeoe,  terminated 
the  stipulation  not  to  reoora  the  mortgage  at 
all,  If  satisfaotorr  payments  were  made. 

6.  The  objection  that  a  suit  has  been  bronght 
prematurely,  or  before  the  expiration  of  days  of 
grace,  cannot  be  raised  primarily  In  an  appellate 
court  by  a  defendant  who  has  both  demurred  to 
the  bill  and  answered  without  interposipg  such 
defense. 

7.  The  insnffioiency  of  the  proof  upon  which 
a  chattel  mortgage  has  been  recorded  oannot  be 
orged  primarily  in  the  appellate  court,  where 
neither  the  demurrer  nor  ma  answer  to  the  bill 
pFesmt  it, 

8.  A  stipulation  forthe  payment  of  attorney's 
fees  does  not  avoid  a  contract  for  the  payment  of 
money,  of  which  it  is  a  part:  nor  is  a  stipulation 
for  the  payment  of  a  reasonable  amount  as  attor- 
ney's fees  illegal. 

{SyUaJbut  t>y  the  Court.) 

Appeal  from  circuit  court.  Jackson  coan- 
ty ;  Jambb  F.  McOi.bli,an.  Judge. 

ActluD  by  JameH  B.  Slade  and  others 
aKa^net  George  A.  Logan  to  lorecloae  a 
mortgage.  Decree  for  complainants.  De- 
fendant appeals.  Affirmed. 

STATKUKNT   BT  TBU  COURT.    The  COm- 

plalnantf),  James  B.  Slade  and  Charles  A. 
Etheredge,  copartneTB  under  thefirmname 
and  style  of  Slade  &  Etheredge;  Jowepb  8. 
Garrett,  George  J.  Garrett,  and  Robert  Y. 
Garrett,  copartners  ander  the  firm  name 
and  style  ot  Garrett  &  Sons ;  J .  Pollock 
and  L,  Lowensteln,  copartners  ander  the 
firm  name  and  style  of  Pollock  &  Co. ;  J. 
M.  Eatherly,  A.  M.  Yunng,  George  I.  Wad- 
dey,  Thomas  ElUs.  Will  W.  Crandall,  and 
Harry  Jones,  copartners  as  Eatherly 
HardwareCompauy,— Qled  tbelr  bill  In  the 
clrcalt  court  of  Jackson  county  against 
the  appeUant  for  foreelosnre  of  a  mort- 
gage on  the  20th  ot  Norember,  A.  D.  1884. 
The  bill  allures  that  the  defendant  on  the 
18tb  day  of  Nnvemher,  1884,  being  largely 
Indebted  to  the  complainants,  made  and 
delivered  to  them  his  written  obligations 
fur  the  respective  sums  due  to  them,  pay- 
able one  day  after  date.  These  obliga- 
tions contained  stipulations  to  the  effect 
that  if  they  were  not  paid,  and  judgment 
Taa  obtained  against  the  d^endant  upon 
them,  that  he  would  waive  the  benefit  of 
seetlonB  1,  2,  and  S  of  the  constitution  of 
the  state  of  Florida,  and  all  laws  of  said 
state  exempting  property  from  forced  levy 
and  sale;  that  if  said  obligations  were  not 
paid  at  maturity  they  were  to  bear  Inter- 
est  at  1  per  cent,  a  month  from  date,  and, 
If  collected  by  an  attorney,  20  per  cent, 
attorney's  tees  were  to  be  added  and  In- 
cluded In  the  Judgment  on  the  obligations. 
Such  were  three  of  the  obligations  alluded 
to.  The  one  to  Slade  &  Etheredge  was  of 
the  same  import,  with  an  additional  stip- 
ulation that,  If  defendant  should  ship 
them  some  cotton^he  would  be  entitled  to 
one  dollar  per  bale  tiiereon  in  addition  to 
the  valne  of  the  same.  The  bill  Tuitber 
alleges  that  the  defendant,  to  secure  the 

f}aymeut  of  said  obligations,  made  and  de- 
Ivered  to  the  complainants  a  mortgage 
on  some  real  estate  In  said  county,  and 
also  upon  a  stock  ot  goods  then  in  defend- 
ant's store. 


)BXBB,V0L.  10.  (Fla. 

The  bill  prays  for  a  foreclosure  and  sale 
of  the  mortgaged  property,  for  an  ln}nnc- 
tloD  to  restrain  the  defendant  from  selling 
or  otherwise  disposing  of  any  of  the  per- 
son al  property,  and  for  the  appointment 
of  a  receiver.  Cpou  a  hearing  on  the  blU 
and  exhibits  thereto,  and  affidavits  in  be- 
half of  complainants,  and  counter-affida- 
vit of  defendant,  the  chancellor  granted 
an  order  restraining  the  defendant  from 
selling  the  goods  mortgaged  otherwise 
than  for  cash  at  not  less  than  invoice 
prices,  and  requiring  htm  to  deposit  In  the 
registry  of  the  court  all  sums  received  by 
him  for  goods  sold  since  the  execution  of 
the  mortgage,  and  also  commanding  him 
to  deposit  as  aforesaid,  at  the  end  of  each 
week,  all  money  arising  from  the  further 
sale  ot  goods.  The  chancellor  subsequent- 
ly modified  tbe  order  by  allowing  tbe  de- 
fendant to  retain  in  bis  hands  a  sufficient 
sum  to  cover  clerk's  hire  and  other  neces- 
sary expenses  incurred  in  conducting  the 
business.  Uerendant  demurred  to  the  bill, 
and  the  demurrer  was  overruled :  but,  as 
this  action  of  tbe  court  is  not  assigned  a» 
error,  it  Is  unne<*essary  to  notice  It  further. 

Def(>ndant  answered  the  bill,  alleging 
that  Ills  signature  to  the  mortgage  and 
the  four  obligations  described  supra  were 
prui-ured  by  fraud,  covin,  deceit,  misrepre- 
sentation, and  a  combination  between 
Benjamin  S.  LIddon,  Frank  B.  Carter,  at- 
torneys uf  complainant,  and  R.  E.  Farrish, 
as  agent  of  the  complainants  Slade  &  Eth- 
eredge; that  at  the  time  of  tbe  signing  tbe 
said  obligations  and  mortgage  be  went  to 
tbe  office  of  LIddon  &  Carter,  In  Marianna, 
to  see  why  they  had  brought  suit  against 
him  on  the  claim  of  Garrett  &  Sous,  which 
defendant  claimed  they  had  agreed  not  to 
sue  on ;  that  while  there  FarrlaU  came  Id, 
and  he  and  Farrish  had  an  Interview  as 
to  the  claim  of  Slade  &  Etheredge ;  that 
he  agreed  with  Farrish  to  give  to  SJade  & 
Etheredge  a  mortgage  to  secure  their 
claim,  provided  that  the  mortgage  should 
not  be  recorded  In  20  days,  and  that  if 
within  that  time  defendant  should  make 
satisfactory  payments  to  Slade  &  Ether- 
edge the  mortgage  was  not  to  be  recorded 
at  all;  that  Farrish  and  defendant  were 
alone  when  this  agreement  was  made,  and 
after  making  It  Informed  Uddon  of  It,  and 
requested  him  to  draw  up  tbe  mortgage-; 
that  LIddon  told  him  that  he  did  not 
want  to  break  him  up,  and  that  he  could 
give  him  his  notes  for  the  amounts  due  on 
the  other  claims,  and  drew  up  all  the  obli- 
gations, and  detendant  signed  them  with- 
out reading  them  or  hearing  them  read ; 
that  there  was  no  agreement  that  tbe 
claims  of  Garrett  &  Sons,  Pollock  &  Co., 
and  the  Eatherly  Hardware  Company 
were  to  be  Included  In  the  mortgage  to 
Slade  &  Etheredge.  and  no  Intimation  of 
the  kind;  that  LIddon  read  the  mortgage 
to  falm  as  though  it  was  a  mortgage  to 
Slade  ft  Etheredge  alone ;  tbenames  of  tbe 
other  complainants  In  the  mortgage  were 
not  read  to  him  by  LIddon ;  that  he  never 
knew  that  the  mortgagewas  to  any  other 
person  besides  S!ade  &  £the)*edgeantilHutt 
was  commenced  against  hfm ;  that  at  the 
time  of  the  giving  the  mortgage  Farrish 
and  defendant  agreed  in  writing  us  fol- 
lows: 
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"Having  received  from  Oeorffe  A.  Logan 
a  mortgaRo  apun  certain  real  estate  and 
perBooal  property  tu  secure  a  debt  due 
said  81ade  &  Etberedge  (or  one  tbonsaod 
and  nineteen  and  55-100  dollars,  now,  as 
tlie  agent  of  eald  Slade  &  Ethuredge,  and 
in  consideration  of  tbe  fzecntion  of  said 
mortgage,  I  do  hereby  agree  that  if  W. 
B.  Logan,  father  ot  said  George  A.  Lo* 
Kftn,  will  give  to  said  Slade  &  Btheredge  a 
soaranty  bl  the  payment  ot  the  amonnt 
above  mentioned,  and  wlllalsoglveasnffl- 
<.-leQt  acceptance  or  security  In  the  opinion 
or  the  attorney  ot  said  Slade  &  Etberedge 
for  tbe  farther  sum  of  nine  hundred  dol- 
lars, said  Slade  &  Etheredge  will  Hdvance 
said  amounts  to  said  George  A.  Logan  on 
sixty  days'  time.  It  la  also  agreed  that 
unless.  In  tlie  opinion  o.'  the  attorneys  ot 
the  said  Slade  A  Btheredge,  It  should  be- 
come aecessary  so  to  do  In  order  to  pro- 
tect their  interests,  that  tbe  aforesaid 
mortgage  is  not  to  be  filed  for  record  for 
twenty  days  from  this  date,  November 
18th.  1884;  and  that  if  payments  upon  the 
name  at  a  satisfactory  rate  are  made 
within  said  twenty  days,  that  said  pa- 
per Is  not  to  be  nMiorded  therein. 

"R.  E.  Farrish,  for  Slade  &  Etheredge." 

Complainants  filed  their  replication  to 
the  answer  ot  defendant.  Afterwards  tbe 
complainants  filed  their  petition  for  tbe 
appointmeut  of  a  recover.  Tbe  petition 
recited  the  previous  proceedings  in  the 
case,  tbe  Injunction  and  modification  nf 
tbe  same,  and  alleged  that  during  the 
ame  that  tbe  defendant  bad  been  In  pos- 
session after  tbe  issuance  of  tbe  injunc- 
tion, np  to  the  time  of  filing  the  petition 
for  a  receiver,  the  sales  averaged  only  f6 
a  day;  that  ^e  last  week's  sales  by  the 
defendant,  reported  by  blm  January  19th, 
were  only  f  20,  ot  which  sum  be  deducted 
910,  clerk  hire,  or  60  per  cent,  of  tbe  en- 
tire gross  proceeds ;  that,  at  the  rate  at 
wbicb  defendant  was  depositing  money  in 
the  registry  of  the  court.  It  would  take 
31  months  to  raise  the  snm  required  by 
tbe  order  of  the  court;  that  such  sales 
bad  occurred  during  the  boslnese  season, 
when  sales  were  beet,  and  that  there  was 
reason  to  expect  they  would  be  much 
less  during  the  dull  season,  which  was 
coming  on  in  the  summer.  Thechaneellor 
granted  the  motion. 

Testimony  was  taken  by  both  parties 
btfure  commissioners  agreed  on  by  them. 

On  final  bearing  the  chane^or  decreed 
tiiat  a  master  of  the  court  sboold  sell  so 
much  ot  the  property  remaining  in  the 
hands  ot  the  receiver  as  was  necessary,  in 
addition  to  the  amount  reallced  by  tbe  re- 
ceiver from  sales  by  him,  to  pay  tbe  re- 
spective debts  of  the  complainants,  in- 
cluding all  costs.  Interest,  and  20  per  cent, 
attorney's  fee.  From  this  decree,  and  the 
Interlocatory  decrees  mentioned,  the  de- 
fendant mtered  an  appeal  to  this  court, 
and  assigned  as  error:  (1)  Granting  the 
order  of  S8th  November  restraining  de- 
fendant from  selling  the  merchandise,  ex- 
cept tor  cash,  and  requiring  hlmtodeponlt 
tbe  same  in  the  registry  ot  tbe  court;  (2) 
granting  the  order  of  I4th  of  February, 
appointing  W.  n.  Milton  recover,  and  di- 
recting him  to  se^l  said  merchandise ;  (8) 
granting  the  fln«U  decree  In  tbe  canse. 
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John  W.  Mmloae  and  Jobo  S.  MeKtnae, 
tor  appellant.  LIddon  Jt  CRrter,  for  a[K 
pellees. 

Ramet,  C.  J.  1.  This  case  Is  on  rehear- 
ing. The  preceding  statement  and  the 
next  10  paragraphs  ot  this  opinion  were 
prepared  by  Chief  Justice  McWHOBTEB,and 
are  adopted  aud  afiproved  by  the  courtas 
now  constituted: 

'*The  first  error  assigned  is  the  granting 
tbe  order  metralnlng  the  defendant  from 
selling  said  merchandlHe  except  fur  cash, 
and  requiring  him  to  deposit  the  proceeds 
In  tbe  registry  of  thecourt.  Themortgage, 
If  valid, — a  question  which  we  will  con- 
sider hereafter, — was  meant  as  a  security 
tor  tbe  debts  descrlt>ed  therein  and  intend- 
ed to  be  secured  thereby.  It  Is  a  well -set- 
tled principle  that  a  court  ot  equity  will 
restrain  a  mortgagor  from  doing  any  act 
that  will  destroy  or  Impair  the  security 
upon  which  the  mortgagee,  by  virtue  of 
the  mortgage,  has  a  right  to  rely  tor  the 
payment  tor  bis  debt.  If  there  were  no 
such  right  in  tbe  mortgogee  to  preswve 
Intact  his  security,  and  no  sneh  iurisdic- 
tion  vested  In  a  cunrt  ot  equity  to  aid  him 
In  Its  preservation,  mortgages  would  beol 
little  value.   2  Story,  Eq.  Jur.  S§  914,  915. 

**Tbe  evidence  shows  that  the  mortgage 
was  executed  on  the  ISth  day  of  Novem- 
ber, 1884;  that  on  the  19th,  tbe  day  after 
Its  execution,  goods  were  sold  from  tbe 
store  to  ditferent  parties,  amounting  in 
the  aggregate  to  the  sum  of  ¥805,  to  pay 
said  parties  dbbts  owing  them  by  the  de* 
fendant.  It  Is  true  the  answer,  which  was 
filed  February  20th,  says  that  these  goods 
were  sold  by  defendant's  clerk  in  his  ab- 
sence; but  in  bis  affidavit  previously  filed, 
to-TTit,  on  the  22d  day  of  November, 
three  days  after  such  sales,  defendant 
swears  that  he  *  had  not  sold  or  disposed 
ot  any  goods,  wares,  or  merchandise,  ex- 
cept In  the  usual  course  uf  bis  business.* 
This  denial,  in  tbe  first  place,  when  the 
transaction  must  have  been  known  to 
taim  and  fresh  in  bis  memory,  and  subse- 
quent adnilssloa  ot  It.  and  tbe  attempt 
to  avoid  Its  force  by  saying  It  was  done 
by  bis  cleric  In  bis  absence,  bear  a  suspi- 
cious appearance.  It  It  Is  true  that  tbe 
goods  were  sold  by  tbe  clerk  In  his  ab- 
sttnce,  it  nevertheless  remains  that  be 
does  not  say  that  they  were  sold  with- 
out bis  knowledge  or  direction.  We  must 
assume  that  such  sales  were  known  to 
and  approved  by  blm.  It  cannot  be  d^ 
Died  that  tbe  sales  of  over  9300  worth  of 
goods  in  one  day  after  the  mortgage  was 
made,  and  no  cash  realized  therefrom,  be- 
ing sold  to  pay  his  other  debts,  was  an 
Impairment  of  the  niortgage,  which  tbe 
mortgagee  had  a  right  to  prevent,  and 
brings  It  within  the  principle  mentioned 
above.  There  was  no  error  in  granting 
the  restraining  order. 

"  Tbe  next  error  assigned  Is  tbe  appoint- 
ment of  a  receiver.  We  think  tbe  facts  set 
forth  In  the  petition,  and  which  were  not 
denied,  justified  tbe  chancellor,  in  tbe  ex- 
ercise ot  a  sound  discretion,  in  appoint- 
ing a  receiver.  The  same  reason  that 
would  induce  tbe  cbance'llor  to  grant  an 
Injunction  to  prevent  tbe  Impairment  or 
destruction  -  ul  a   mortgage  security^ 
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when  the  lojunctioa  was  foand  Insuffi- 
cient for  the  purpose  intended,  wonld  Jus- 
tify him  in  appointing  a  receiver,  when  it 
was  made  apparent  to  him  that  It  was 
necessary  for  the  preservation  of  the  prop- 
erty intended  as  a  secarlty.  It  was  ap- 
parent from  the  amount  of  sales  that  a 
longer  time  would  elapse  before  the  com- 
plainants could  realize  the  amounts  due 
them  than  the  law  would  require  them  to 
wait.  It  was  also  apparent  that  the  ex- 
penses were  bearlnK  too  heavy  a  propor- 
tion to  the  amount  of  sales,  and  that 
some  quicker  and  less  expensive  method 
was  necessavT- 

"It  will  be  seen  from  the  pleadings  that 
the  bill  seeks  a  foreclosure  and  sale  of  the 
property.  The  answer  admits  the  mak- 
ing the  mortgage,  and  seeks  to  avoid  It 
on  two  grounds:  That  Its  execution  was 
procured  by  fruad,  and  that  the  com- 
plainants agreed  not  to  record  It  In  20 
days,  and  not  then,  if  satisfactory  pay- 
ments were  made.  These  are  the  only  two 
points  that  are  raised  by  the  bill  and  an- 
swer, and  all  that  thiscourt  would  be  Jus- 
tifled  In  deciding. 

"  A  very  careful  scrutiny  of  the  evidence 
convinces  ns  that  while  the  defendant, 
who  it  seems  was  young  and  without 
experience,  was  very  probably  not  aware 
of  the  fall  legal  consequences  of  the  papers 
he  signed  at  the  time  he  executed  them, 
that  there  was  no  fraud  or  misrepresenta- 
tion on  the  part  of  the  complainants  or 
tlielr  agents  to  Induce  him  to  execute  the 
mortgage  and  obligations.  He  did  it  vol- 
untarily, and,  if  he  made  a  hard  bargain, 
be  cannot  complain.  The  answer  does 
not  deny  any  of  the  allegations  of  the  bill. 
It  sets  up  matters  in  avo1dance,anddefend- 
antmnst  be  held  to  prove  them.  Lucasv. 
Bunk,  2  Stew.  (Ala.)  280.  His  proof  Is  his 
own  testimony  and  what  inference  might 
be  drawn  from  the  fact  that  the  paper, 
supra,  given  to  him  by  Farrlsh,  as  agent 
for  Slade  &  Etheredge,  and  which  .was  the 
only  one  of  all  of  them  which  he  was  to 
retain,  speaks  oi  no  mortgage  bnt  one  to 
Slade  &  Etheredge. 

"This.  In  connection  with  the  fact  that 
all  the  claims  were  embraced  in  one  mort- 
gage, we  admit  is  a  strong  circumstance 
tn  support  of  his  testimony.  But  we  think 
It  Is  overborne  by  the  testimony  of  Mc- 
Klnnon  and  Farley,  who  are  disinterested 
witnesses;  by  the  testimony  of  Farrlsh, 
who  is  also  disinterested  as  to  the  mort- 
gage to  all  the  complainants  in  the  bill 
except  Slade  &  Etheredge.— and  there  Is 
no  contention  as  Ut  their  mortgage  ex- 
cept as  to  recording  It,  by  the  evidence  of 
Llddon  and  Carter,— who  all  swear  that 
the  mortgage  was  read  In  f  ull  to  defendant ; 
and  by  his  own  letter  to  t>iddon  Ik  Carter 
that  he  would  come  to  their  office,  and 
either  pay  or  secure  the  claim  then  in  suit 
against  blm  of  Garrett  &  Sons,  the  other 
claims  mentioned  In  the  mortgage  coming 
to  their  hands  after  he  wrote  the  letter, 
and  before  executing  the  mortgage. 

"The  agreement  not  to  record  the  mort- 
gage within  20  dajra,  and  not  then  If  sat- 
isfactory payments  were  made,  is  a  ques- 
tion of  some  dilficnlty.  An  agreement 
Dot  to  record  a  mortgage  of  pei*sonal 
property  within  a  limited  time,  not  nn- 
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reasonably  long,  would  not.  In  onr  opin- 
ion, vitiate  it  so  far  as  the  parties  to  It 
were  concerned,  in  the  absence  of  a  con- 
flict with  the  rights  of  purchasers  and 
creditors  in  the  intervening  time. 

"It  tt  was  clear  thatby  a  contemporanfr. 
oas  written  agreement  the  mortgagee  had 
bound  himself  not  to  record  the  mortgage 
if  satlNfactory  payments  were  made  on  It 
In  the  20  days,  an  agreement  not  to  do 
the  very  thing  that  the  statute  says  is  in- 
dlsiiensable  to  Its  validity,  we  should  be 
inclined  to  hold,  if  such  payments  were 
made,  that  the  mortgage  was  rendered 
void  by  such  agreement  aa  a  secarlty  for 
the  unpaid  balance  after  deducting  the 
'satisfactory  payments,*  so  far  as  the  per- 
sonal property  was  concerned.  The  pro- 
viso that '  unless,  in  the  opinion  of  Slade 
&  Etheredge's  attorneys,  it  should  be  nec- 
essary to  record  the  mortgage  in  order  to 
protect  their  interests/  applied  only  to 
the  first  clause  as  to  the  recording  with- 
in the  20  days.  It  bad  no  force  as  to 
the  contingency  of  making  satisfactory 
payments  in  the  20  days;  that  is,  If  the 
mortgage  was  not  recorded  in  the  20 
days,  and  In  the  mean  time  the  mortga- 
gor made  snch  payments,  it  would  have 
been  the  absolute  right  of  the  mortgagor, 
if  the  agreement  was  valid*  that  the  mort- 
gage should  not  he  recorded. 

"But  the  right  to  record  the  mortgage 
within  'JO  days,  tt  the  attorneys  of  Slade  & 
Etheredge  should  think  It  necessary,  and 
the  exercise  of  It  by  recording  the  same 
before  the  lapse  of  that  time,  If  for  proper 
canse,  necessarily  nullified  the  last  clause 
not  to  record  It,  it  satisfactory  payments 
were  made,  because  the  vitality  of  the 
agreement  was  dependent  upon  Its  not  be- 
ing recorded  in  the  20  days,  or.  If  wrong- 
fully recorded  within  that  time,  that  snch 
payments  were  made  before  the  time  men- 
tioned hadelapsed.  After  itsrecord  under 
the  power  to  do  so,  if  thought  necessary 
to  protect  the  interest  of  Slade  &  Ether- 
edge, It  being  recorded  before  any  satlsfao- 
tory  payments  were  made,  the  rights  of 
the  mortgagor,  under  the  latter  clanse  of 
the  agreement,  necesHarily  terminated. 

"  The  facts  set  forth  and  considered  here- 
tofore, as  being  sufficient  to  Justify  the 
granting  of  the  restraining  order,  were 
also  sufficient  to  Justify  the  attorneys  lor 
Slade  A  Etheredge  tn  the  exercise  of  the 
discretion  vested  In  tbemln  fllingtbe  mort- 
gage for  record." 

II.  It  was  also  held  In  another  paragraph 
of  the  opinion  that  certain  points  made  In 
this  court  by  the  appellant  could  not  be 
considered,  because  tbey  bad  not  been 
made  in  the  lower  court.  These  points 
were:  That  the  salt  was  prematurely 
brought;  that  the  mortgage  was  not  re- 
corded In  accordance  with  law,  or  not 
sufficiently  proven  to  entitle  it  to  be  ad- 
mitted to  record ;  and,  third,  that  the  ob- 
ligations sued  on  were  void  because  of 
the  stipulations  therein  to  pay  attorney's 
fees.  A  rehearing  was  applied  tor  on  the 
ground,  that  there  was  erntr  in  this  conclo' 
sion,  and, some  doubts  having  arisen  as  to 
this  conclusion,  the  rehearing  was  gran  tde. 

In  Trust  Co.  v.  Cole,  4  Fla.  359,  it  was 
held  that  an  appeal  in  equity  Is  substan- 
tially a  rehearing  of  the  cause,  and  the  ap- 
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pellate  coart  has  the  ligbttolook  Into 
tbe  wbote  case  as  it  is  presented  by  tbe 
record,  and  may  even  uoDHlder  pointH 
made  primarily  there  if  rained  by  the 
pleadiDgH  and  proofs;  yet  care  muHt  be 
taken  tbat  neither  the  appeUant  Dor  ap- 
pellee be  permitted  to  aurprlse  or  mislead 
bie  adTerHary,ortomakeobJectioDa  which 
it  made  In  the  coart  below  might  have 
been  obviated.  Bee,  also,  Falrctalid  t. 
Kuight.  Id  Fla.  770;  Proctor  v.  Hart,  5 
Fla.  465;  Beekman  T.  Frost,  18  Johns.  544; 
Bank  t.  Smedes.  Si  Cow.  684  ;  2  Danlell,  Ota. 
Pr.  14SS  et  seq. 

In  tbe  case  before  as  there  was  a  demur- 
rer to  the  bill  as  being  multifarious,  and 
because  a  prior  mortgagee  of  the  proper- 
ty was  not  a  party,  and,  tliia  demurrer 
having  been  overraled,  the  defendant  an- 
swered, bat  In  his  answer  he  does  not 
raise  any  of  these  defenses. 

Tbe  objection  that  the  suit  was  prema- 
turely brought  is  bastid  upon  the  idea 
that  the  writings  obligatdry  sued  on  and 
secured  by  the  mortgage  were  entitled 
to  grace,  and  that  tbe  days  of  grace  had 
not  expired  when  the  bill  was  filed.  We 
will  not  be  understood  as  asaentlng  to  the 
proposition  that  a  blU  single  or  writing 
obligatory  la,  either  by  tbe  law-merchant 
or  the  statute  of  this  state,  entitled  to 
grace.  Rand.  Com.  Paper,  g  105(t;  Tied. 
Com.  Paper,  §  82;  Daniel,  Neg.  Inst.  §S  81, 
84,  620;  Skldmore  v.  Little,  4  Tex.  SO]; 
Fields  V.  Mallett.  R  Hawks.  466;  McClel. 
Dig.  p.  882,  S  S6;  Gotten  v.  WlUiams,!  Fla. 
87;  Bellas  v.  Keyser.  17  Fla.  100,  106,  107. 
But,  however  this  may  be,  our  oplnio.n  la 
that  If  the  defendant  bad  wished  to  test 
tbe  merit  of  such  a  defense  be  should  have 
done  so  by  the  proper  pleading  in  the 
lower  court,  and  at  an  early  stage  of  the 
proceedings  therein.  Aasumfng  that  aocb 
a  defense  could  bare  been  found  availa- 
ble, considering  tbe  nature  of  the  suit  and 
the  character  of  the  instruments  secured 
by  the  mortgage.  It  was  a  defense  which 
went,  not  In  bur  of  the  cause  of  action, 
but  only  to  the  bill  or  In  abatemnnt  of  the 
suit,  and  sbonld  have  been  interposed 
promptly,  and  before  the  defendant  could 
be  said  to  have  waived  It.  1  Daniell,  Ch. 
Pr.  R26,  627;  Palmer  v.  Gardiner.  77  III.  148. 
The  defendant  did  not  attempt  to  raise 
such  a  defense  by  his  pleadings,  and  to 
permit  It  to  he  raised  here,  after  a  long 
and  expensive  contest  as  to  tbe  validity 
of  the  mortgage,  upon  the  grounds  stat- 
ed In  the  original  opinion,  would  not  only 
encourage  the  most  misleading  practice, 
but  work  a  great  wrung,  by  permitting 
the  defendant  to  do  now  what  he  cannot 
reasonably  be  deemed  tohaveeverintended 
before  he  appealed  to  this  court. 

The  basis  of  the  point  tbnt  the  mort- 
gage was  not  duly  proven  for  record,  and 
therefore  not  legally  recorded,  and  hence 
Is  not  binding  as  a  mortgage  of  the  per- 
sonal property  mentioned  therein,  la  an 
all^^d  deficiency  In  tbe  affidavit  of  one  of 
tbe  subscribing-  witnesses  upon  which  the 
Instrument  was  admitted  to  record  as 
such  oatb  is  shown  by  the  appeal  tran- 
script as  stated  in  the  certlflcate  of  record 
Indorsed  on  the  original  mortgage  annexed 
to  the  bill  as  a  part  thereof.  The  bill  dis- 
tinctly alleges  tbat  the  instrument  bad 
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been  correctly  recorded  on  the  proof,  whose 
sutflcieDcy  Is  now  attempted  to  be  as- 
sailed. By  falling,  under  these  clrcumstan' 
ces,  to  take  exception  In  the  lower  court 
by  proper  pleading  to  the  safficlency  of 
the  proof  and  legality  of  the  record,  and 
contesting  tbe  foreclosure  uf  the  mort- 
gage thruufirboot  a  firmly  contested  and 
expensive  litigation  on  other  grounds.  In- 
volving tbat  of  tbe  right  of  tbe  mort- 
gagees to  record  tbe  mortgage  at  the 
time  they  did,  tbe  appellant  mast  he  held 
to  have  waived  any  defect  there  may  be  in 
such  proof.  The  defi'ndant  has  tacitly  ad- 
mitted the  sufficiency  of  the  proof  and  the 
legality  of  the  record  in  so  far  as  It  la  de- 
pendent upon  such  proof  throughout  tbe 
lltlgfltlon,  and  up  to  a  point  at  which  he 
cannot  be  permitted  to  take  exception  to 
it  without  Imposing  upon  the  complain- 
ants great  hardship  and  loss,  which  prop- 
er practice  upon  tbe  part  of  the  appellant 
could  have  obviated.  Proper  practice  dic- 
tates that  he  should  be  held  to  the  posi- 
tion of  a  tacit  admission  of  the  sufficien- 
cy of  the  record  knowingly  taken  by  him 
in  the  lower  court.  The  objection,  taking 
the  most  favorable  view  of  it.  Is  not  one 
fatal  to  the  complainants' claim;  but  like 
that  of  the  preniatureness  of  tbe  suit,  dis- 
cussed above,  it  would  only  go  to  the  bill ; 
and  assuming  the  objection  to  the  proof 
to  be  good,  and  that  it  could  not,  had  it 
been  made  below,  have  been  cured  by 
showing,  as  for  aught  we  know  may  ap- 
pear in  the  record  In  the  clerk's  office,  that 
there  was  the  most  sufficient  proof  of  the 
execution  of  the  Instrument,  there  ran  be 
no  doubt.  In  view  of  the  testimony,  that 
bod  complainants  been  compelled  to  dis- 
miss tbe  bill  theyconld  have  had  It  record- 
ed on  due  proof,  and  renewed  tbe  suit 
without  delay,  and  wltboot  any  consider- 
able expense  or  loss  of  time. 

The  third  ground,  which  Is  tbat  the  ob- 
ligations are  void  because  of  the  stipula- 
tion therein  for  the  payment  of  attorney's 
fees,  Is  also  one  which  properly  should 
have  been  taken  by  demurrer  to  the  bill. 
There  is  no  such  ground  in  tbe  demurrer 
filed,  nor  Is  it  made  elsewhere  by  the  de- 
fendant's pleadings.  However,  It  the  law 
rendered  any  and  all  contracts  of  which  a 
stipulation  to  pay  attorney's  fees  was  a 
feature,  absolutely  void,  and  their  enforce- 
ment contrary  to  public  policy,  under  any 
and  all  circumBtances,  which,  in  effect.  Is 
the  position  of  appidlant  here,  we  are  In- 
clined to  think  the  coart  should  refuse  to 
enforce  such  contract,  although  the  effect 
of  the  feature  was  called  tothelrattention 
primarily  on  appeal.  Plttraan  v.  Myrick, 
16  Fla.  692;  Crosby  v.  Huston.  1  Tex.  208; 
Foster  v.  Wilson.  5  Mont.  63,  2  Pac.  Itep. 
810.  This,  however,  is  not  the  effect  of 
such  a  stipalatlon  in  this  state  nor  else- 
where, according  to  the  aathoritlee  which 
we  have  been  able  to  find.  The  decisions 
of  this  court  affirm  the  legality  of  a  stipu- 
lation for  rensonable  attorney's  fees. 
L'Engle  v.  L'Engle,  21  Fla.  181;  Long  v. 
Herrlck,  26  Fla.  S6f>,  8  South.  Rep.  50.  No 
contest  as  to  tbe  reasonableness  of  tbe 
amount  stipulated  for  was  made  in  tbe 
circuit  court,  and  It  is  not  attempted  to 
be  made  here,  if  it  could  be. 

The  decree  is  affirmed. 
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(3wprem€  Court  <if  AUOxma.  Hot.  Trami,  1890.) 
Absistins  Prisombr  to  Escape— Ikbicthbnt. 
Code  Ala.  %  400S,  imposes  a  peaalty  upon 
any  person  who  conveys  into  the  county  Jail  any- 
thing "useful  to  aid  any  prisoaer  to  escape  there- 
from, with  theintenttofacilitatetheescapeofany 
prUoner,  *'  etc,  **or  ^o,  hv  any  other  act  or  in 
any  other  way,  aids  or  assists  sach  i^Isoner  to 
escape. "  Held,  that  an  indictment  charging 
that  defendant  assisted  in  such  an  escape  "  by 
unlocking  or  opening  the  door  or  doors  of  the 
room  or  rooms  of  salo  Jail,  and  hy  opening  the 
window  in  one  of  the  rooms  ol  said  Jail, "  is  bad, 
unless  It  charges  that  said  acts  were  done  "with 
intent  to  facilitate  the  escape,"  and  tiwt  tiiey 
were  useful  la  aiding  It 

Appeal  from  circuit  court,  Macon  conn- 
ty ;  Jaheb  B.  Dowdell,  Judge. 

Walker  was  Indicted  for  aidint^ttaetscape 
of  priBoners  from  Jail.  Judgment  ot  con- 
viction, from  which  defendant  appealH. 
Beversad  and  remanded. 

Peyton  Tbompaon,  for  appellant.  Wm. 
L,  M&rtia^  Atty.  Qen.»  for  tbe'State. 

Clopton,  J.  Appellant  waa  indicted 
and  convicted  under  section  4002  of  the 
Code,  which  declares  that  anypereun  who 
conveys  Into  the  conntyjall  "any  disguise, 
weapon,  too),  instrument,  ur  other  thine 
useful  to  aid  any  prisoner  to  escape  there- 
from, with  the  intent  to  facilitate  the  es- 
cape ot  any  prisoner  lawfully  confined 
therein  under  a  charge  ur  conviction  of  fel- 
ony, or  who,  by  any  other  act  or  In  any 
other  way,  aids  or  assists  such  prisoner  to 
escape,  whether  such  escape  be  attempted 
or  effected  or  not,  *  •  •  must,  on  con- 
viction, be  Imprisoned  in  the  penitentiary 
tor  not  less  than  two  nor  more  than  ten 
years."  The  indictment  originally  con- 
tained three  counts.  A  demurrer  having 
been  sustained  to  the  second  count,  and 
overmled  as  to  the  others,  defendant  was 
pot  to  trial  on  the  flnt  and  third  ronnts, 
which  are  respectively  framed  under  the 
first  and  second  clausee  of  the  statute. 
The  Jury  havlngfonnd  thedefendant  guilty 
as  charged  In  the  third  count,  which,  an- 
der  our  rulings.  Is  an  acquittal  of  the 
offense  charged  in  the  first  count,  it  Is  un- 
necessary to  coDslder  the  sufficiency  ol  (he 
latter  count.  The  third  count  charges 
that  defendant  "did  aid  or  usslstljonlR 
Key  and  Sing  Bowen.  who  were  then  and 
there  confined  in  the  county  jail  of  Macon 
county,  Alabama,  under  the  charge  or 
chaises  of  assault  with  intent  to  murder, 
to  escape  from  such  Jail,  in  this,  to-wit, 
by  unlocking  or  opening  thedoor  or  doors 
of  the  room  or  rooms  In  said  Jail,  and  by 
breaking  or  opening  the  window  in  one  of 
the  rooms  of  said  Jail."  The  statute,  as 
baa  been  said, Is  not  merely  an  afiirmatlon 
of  the  common  law,  but  creates  a  new 
sobstautlve  otfense,  having  three  main  in- 
gredients: (1)  A  prisoner  lawfully  con- 
fined under  a  charge  or  cunvictioQ  of  tel- 
onj;  (2)  conveying  into  theconn^  Jail  or 
other  place  of  confinement  something  use- 
ful to  aid  such  prisoner  to  escape,  or  aid- 
ing or  assisting  his  escape  by  any  other 
act  or  In  any  other  way,  whether  such  es- 
cape be  attempted  or  eCTected  or  not;  (3) 
the  Intent  to  facilitate  the  escape  of  such 
prisoner.  Wilson  v.  State,  61  Ala.  161. 


When  the  Indictment  charges  that  tJie 
offered  assistance  was  by  some  other  act 
or  way  than  those  specially  named  In  the 
first  clause  of  the  statute,  It  Is  essential, 
in  order  to  charge  the  complete  etatntoiy 
offense,  that  the  indictment  should  aver 
the  intent  to  facilitate  the  escape  ol  the 
prisoner,  and  that  such  act  or  way  was 
Ui^eful  to  aid  bim  in  escaping,  unless  It 
naturally  so  appears;  these  being  neces- 
sary constituents  of  the  criminal  act, 
though  mentioned  only  In  the  first  clause 
in  Juxtaposition  to  themodes  of  assistance 
therein  specially  named.  In  Hurst  v.  State, 
79  Ala.  05,  it  Is  said:  "It  would  be  necessary 
to  aver  what  that  other  thing,  act,  or 
way  waa,  and  that  It  was  useful  to  aid 
the  prisoner's  escape,  unleiu  by  Its  very 
nature  It  aopeared  to  be  so.  *  •  *  The 
averment  that  it  was  done  'with  intent  to 
facilitate  the  escape*  la  indispensable. 
Without  such  Intent  the  crime  Is  not  com- 
mitted. "  Had  the  indictment  averred  the 
unlocking  or  breaking  or  opening  a  door 
or  window  of  the  room  in  which  the  pris- 
oners were  confined,  this  would  naturally 
Import  usefulness  In  aiding  them  to  eu- 
cai>e;  but  whether  unlocking  or  breaking 
or  opening  an  oatside  door  qr  window  of 
the  Jail,  or  of  any  room  other  than  that 
in  wtilch  the  prisoners  were  confined, 
would  be  useful  to  aid  their  escape,  de- 
pends on  the  circumstances;  and  the  In- 
dictment should  have  averred  that  it  was 
useful.  For  the  omission  of  both  the  aver- 
ments mentioned,  the  third  count  la  de* 
fective.   Bevfrsed  and  remanded. 


Harrison  v.  Stats. 


(n  Ala.  63) 


(Supreme  Court  of  Alabama.  Noy.  Term,  1890.) 
Intozicatiko  LiquoBB— Obigikal  Paosaoeb. 
Where  bottles  of  liquor  are  placed  in  a 
wooden  hox,  and  shipped  Into  the  state  to  be  sold 
on  commission,  the  oox  Is  the  original  package. 
Keith  V.  Btate,  (Ala.)  8  ISoutb.  Rep.  858,  followed. 

Appeal  from  circuit  court,  Choctaw 
county;  Williau  E.  Clakee,  Judge. 

Indictment  against  Harrison  for  selling 
liquor  In  violation  ot  law.  From  a  Judg- 
ment of  conviction  defendant  appeal*. 
Afflrmed. 

T^y/or  Jk  Camatbao,  tor  appellant. 
Wm.  L.  MartiDt  Atty.  Oen.,  lor  the  State. 

OoLBUAH,  J.  The  record  contains  no 
bill  of  exceptions,  and  we  presume  the  evi- 
dence showed  that  the  liquors  sold  were 
of  the  class  averred  by  the  indictment  and 
forbidden  by  the  statute.  In  framing  In- 
dictments for  a  violation  of  the  law 
against  retailing,  and  of  local  prohibitory 
laws,  regard  should  be  had  to  the  legal 
distinction  of  the  various  kinds  of  liquors, 
the  sale  of  which  is  prohibited,  and 
what  is  necrasary  to  constitute  an  indict- 
ment sufficient  to  Include  them  all.  Tink- 
er V.  State,  90  Ala.  G47.  8  South.  Bep.  855; 
Brantley  v.  State, 91  Ala.  47,  8  South.  Bep. 
816;  Allred  v.  State,  89  Ala.  112,8  South. 
Bep.  66.  The  only  error  assigned  in  the 
record  for  revision  is  the  Judgment  of  the 
court  sustaining  tba  demurrer  to  defend- 
ant's second  plea.  The  purpose  of  the 
plea  waa  to  raise  the  question  as  to  when 
an  "original  package"  becomes  a  " broken 
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package."  The  plea  Btates  that  the  bot- 
tles were  packed  in  wooden  boxeH,  and 
■hipped  to  tbti  defendant,  to  be  sold  on 
;ommlB8ions ;  that  after  the  Imxetf  were 
received  the  defendant  opened  the  boxes, 
took  the  bottles  out,  and  sold  the  bottles 
of  liqnor  separately.  So  far  as  the  facts 
are  presented  In  this  plea,  the  precise 
question  has  been  adjudicated.  Eeltb  v. 
8tate,  91  Ala.  2,  8  ijoatta.Kep.S53,  (at  pres- 
vDt  term.)  The  " original  package"  haT- 
Ing  been  broken,  the  sale  of  each  bottle 
of  the  prohibited  liqnor  was  a  Tiolatlon 
of  the  statute.  The  constitutionality  of 
BDcb  statute  has  been  touolren  recognized 
to  reqnlm  cunstderatlon.  tiee.  also*  Tink- 
er T.  State,  (opinion  by  McClellan,  J.*) 
80  Alu.  63S.  8  Boutb.  Bep.  814. 
Afflrmed. 

in  A] 


Jackson  e£  Ai.  v.  Jacksoh. 
(SMproM  Court  (if  Alabama.  Hot.  Ttem,  IBM.) 
BBSTSAiHiire  AcnoH  at  Law— Rioht  to  Iir- 

1  Aninjanction  restraining  anaotiotiat  law, 
limed  on  a  bill  by  plaintiffs,  as  administrators, 
will  not  be  dissolved  on  detendant's  answer,  al- 
leging that  the  money  sought  to  be  recovered  did 
not  belong  to  the  estate,  but  was  her  indlridaal 
property,  by  gift  from  mteatate,  and  was  depos- 
Itaa  with  a  firm,  of  which  one  of  the  admlnlstra- 
tOTBwaa  a  member;  as  thebordenof  proving  such 
gift  is  OQ  defendant 

2b  Where  *  banking  firm  is  med  to  recover 
money  deposited,  a  member  of  the  firm  cannot 
Interrene  as  administrator  of  an  estate  elaiming 
such  deposit  under  Coie  Als.  |  2B10,  eivlnff  sntA 
right  to  one  "not  a  party  to  the  siut,  wiUumt 
etulosion  with  tilm.  * 

Appeal  from  chancery  court,  Lander- 
dale  connty ;  Thomas  Cobbs,  Chancellor. 

Bill  of  interpleader  by  l<'ellx  E.  Jackson 
and  another  against  BUsabeth  Jackson. 
From  the  dental  of  motion  to  dissolve  in- 
Jnnction.  defendant  appeals.  Affirmed. 

Mfiaaiaa  <fr  MedeauB  aud  O'Seai  A 
0*JVe«J,  tor  appellant.  Simpson  A  Jonegt 
for  appellees. 

Stonr,  C.  J.  Aristldes  E.  Jackson  died 
lnt»Btate  in  Jannary,  1887,  and  in  March 
afterwards  the  appellees  were  appointed 
admlntstraturs  of  his  estate.  Felix  E. 
Jackson  and  Andrew  Jacksun  were  part- 
ners in  trade  In  the  Qrm  name  of  Jackson 
Bros.  Soon  after  the  death  of  Intestate, 
Mrs.  Elizabeth  Jackson,  his  widow, depos- 
ited with  Jackson  Bros,  f S80  as  her  own 
money,  aud  took  their  receipt  therefor. 
Sabeeqnently  she  demanded  the  monn-  of 
tbem>  bat  they  refused  to  pay  it  to  her, 
on  the  ground,  as  they  alleged,  that  the 
money  was  claimed  as  part  of  the  assets 
of  the  estate  of  the  Intestate,  and  was  not 
hers.  She  tberenpon  Instituted  an  action 
at  law  against  them  for  the  recovery  of 
the  money  she  had  so  deposited  with 
them.  Felix  £. Jacksou.oneof  tbeadmln- 
btrators,  is  the  same  Felix  B.  JaeksoD 
who  is  a  member  of  the  firm  of  Jackson 
Bros.  The  present  bill  was  filed  by  the 
administrators.  It  assertsthat  said  mon- 
ey Is  the  property  of  the  estate  ut  Aristldes 
E.  Jackson;  that  Mrs.  Jackson  claims  It 
under  an  alleged  gift  made  by  her  husband 
to  her  in  his  life-time;  denies  that  such  gift 
was  made;  and  prays  an  Injunction 


against  her  stilt  at  law.  It  charges  that 
she  Is  insolvent.  A  temporary  injunction 
was  awarded.  The  foot-note  waives  an- 
swer under  oath.  Mrs.  Jackson  filed  a 
sworn  answer.  She  admitted  that  with- 
out the  98H0  she  Is  insolvent.  She  denies 
the  averment  of  the  bill  that  she  took  the 
money  without  authority,  and  avers  that 
her  husband  gave  It  to  her  In  bis  Hfe-tlnae. 
She  demurred  to  the  bill  mainly  on  the 
ground  that  complainants  bad  an  ad^ 
quate  remedy  at  law, — to  be  particularly 
noticed  further  on.  A  motion  was  made 
to  dissolve  the  in]unctloQ— j'7rst,far  want 
of  equity  In  the  bill;  and,  second,  on  the 
denials  cont»ined  In  the  answer.  The 
chancellor  overnjled  the  motion  to  dis- 
solve, and  from  that  ruling  the  present 
appeal  la  prosecuted.  We  will  first  con- 
sider the  question  of  the  denials  In  the  an- 
swer. 

When  the  bill  avers  facia,  the  burden  ol 
proving  which  is  entirely  on  complainant, 
then.  If  the  sworn  answer  is  made  on 
knowledge  and  contains  an  unequivocal 
denial  uf  the  charges  on  which  the  right 
to  an  Injunction  rests,  the  general  rule  is 
that  the  Injunction  mastbedlBsolved  on 
the  denials  in  the  answer.  8  Brick.  Dig.  p. 
853,  §  808.  But  even  this  rule  Is  nut  unlver. 
sal.  Satterfleld  v.  Jolm,58A1a.  127;  Cham- 
bers V.  Iron  Co.,  67  Ala.  853;  Davis  v.  Sow- 
ell,  77  Ala.  262.  The  present  case,  howev- 
er, does  not  fall  within  the  class  described 
above.  Under  the  averments  of  the  bill. 
The  burden  of  disproving  the  allseed  gift 
from  intestate  to  his  wife  does  not  rest  on 
complainants.  On  the  contrary,  stated 
as  the  question  is  in  the  bill,  it  was  for  her 
to  satisfy  the  court  by  proof  that  the  gift 
had  been  made  to  her.  The  answer  on 
this  point  is  in  the  nature  of  a  confession 
and  avoidance,  and  will  not  avail  to  dis- 
solve an  Injunction.  Rembert  v.  Brown, 
17Ala.  667;  Miller  r.Bate8.S6  Ala. 680.  The 
chancellor  did  not  err  la  refusing  to  dia- 
solve  the  injunction  on  the  denials  In  the 
answer. 

The  second  ground  taken  in  demurrer  is 
that  complainants  had  an  adequate  rem- 
edy at  law,  and  therefore  the  bill  Is  with- 
out equity.  The  remedy  claimed  Ih  argu- 
ment is  what  is  known  as  ouratatutory 
provision  for  Interpleader  at  common  law. 
Code  1886,  6  2610  Possibly  a  sufficient  an- 
swer to  this  argument  Is  that  the  enlarge- 
ment of  the  Jurisdiction  of  the  courts  of 
law,  or  the  recognition  ur  enforcement  by 
them  of  equitable  rights  and  Interests, 
even  when  conferred  in  terms  by  statute, 
does  not,  In  the  absence  of  statutory  pro- 
hibition, take  away  or  impair  the  original 
Jurisdiction  of  the  chancery  court.  Lee  v. 
Lee,  66  Ala.  690;  Westmoreland  v.  Foster.OU 
Ala.  448.  We  hold,  however,  that  the 
statute  invoked  is  not  adapted  to  such  a 
case  as  this.  The  double  relation  which 
Felix  E.  Jackson  sustains  to  the  transac- 
tion incapacitates  htm  to  seek  redress  un- 
der it.  It  ran  scarcely  be  said  that  F.  E. 
Jackson,  administrator.  Is  not  a  party  to 
a  suit  agalDRt  F.  E.  Jackson ;  and  he  sure- 
ly could  not  make  oath  that  he  in  the  one 
napaclty  is  not  in  collusion  with  himself 
In  the  other.  Other  cluuses  uf  the  statute 
might  he  commented  on,  but  we  deem  It 
unuecessary.  Section  2611.  Code  1886,  is 
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notsulted  to  a  suit  nnamoDeyed  demand. 
We  hold  that  the  bill  coDtalns  equity,  and 
that  the  cbaDcellor  did  lif^bt  In  retaining 
the  InJanctloD  antU  the  hearing  on  the 
inerltR.  Farris  v.  Houston,  78  Ala.  860. 
Affirmed. 


(68  H188.  29) 
VlCKBBDRQ  &  M.  R.  Co.  Y.  LEWIS  Ot  &!. 

(SupremeCourtt^fMiaaisBlppL  Oct.  Term,  1890.) 

B-Aiutoii>  Lands— Taxation— EjBOTHBirT—MBam 

FnoriTs. 

1.  Under  Code  Miss.  1880.  %  608,  allowing  a 
railroad  compaoy  to  pay  a  privilege  tax,  and 
thereby  be  exempt  from  all  ottier  taxes,  od  prop- 
erty "owned  and  used  in  operating:  the  railroad," 
land  which  belonged  to  it,  and  formed  part  of  its 
depot  grounds,  but  wbluh  bad  been  included 
within  the  inclosure  of  one  owning  adjoining 
land,  and  which  continued  to  be  so  inclosed  and 
Qsed  by  him  under  the  mistaken  iMlief  of  all 
that  it  belonged  to  him,  is  not  protected  from 
taxation  as  land  by  payment  of  the  privilege  tax. 

3.  Where  the  ri^ilroad  company  defends  an 
action  of  ^ectmeat  for  the  land  brought  by  per- 
aons  who  had  obtained  tlUe  under  a  tax-sale,  it 
cannot  free  itself  Irom  liability  for  mesne  profits 
by  permitting  a  third  person  to  remain  in  actual 
possession. 

8.  Making  son-user  of  the  lot  for  railroad 
purposes  at  the  time  of  the  levy  of  the  taxes,  in- 
stead of  at  the  time  the  privilege  tax  was  paid, 
thetestof  its  exemption  from  taxation, was  harm- 
less error,  it  appearing  that  it  was  not  used  for 
such  purposes  at  either  time. 

Appeal  from  circuit  court.  Hinds  coun- 
ty; J.  B.  Chribuan,  Jud^e. 

Ejectment  by  O.  B.  Lewis  and  others 
against  tbeyickBburs&  Meridian  Railroad 
Company.  Judgment  for  plainfcUfs,  and 
detendant  appeals.  Affirmed. 

Code  Mies.  18S0,  §608.  allowed  therallroad 
compauy  topaya  privilege  tax,  and  there- 
by be  exempt  from  all  other  taxes  on 
property  "owned  and  used  In  operating 
the  railroad."  Plaintiff  claimed  the  land 
nnder  a  sale  for  taxes  aeseBsed  In  1880, 
after  the  railroad  company  had  paid  Its 
prlvilegetax.  Although theland  belonged 
to  the  company  before  It  lout  title  nnder 
the  tax-sale,  and  was  part  of  one  of  Its 
depot  gronuds,!!;  had  for  many  years  been 
included  In  the  Inclosure  of  one  owning 
adjoining  land,  under  the  mistaken  belief 
of  all  that  It  belonged  to  him.  This  land 
was  known  as  the  **  Corson  Lot. " 

W.  L.  Nas:ent,tor  appellant.  C.  AT.  WUh- 
iamsoD,  for  appellees. 

Campbbll,  J.  The  evidence  makes  It 
clear  that  the  "Corson  Lot,"  for  many 
years  before  1880,  and  for  years  after  that, 
was  Inclosed  as  a  separate  and  distinct 
parcel  ol  ladd,  erroneously  supposed  not 
to  belong  to  the  railroad  company,  but 
to  another  owner,  and  not  in  any  way 
nsed  or  even  claimed  by  the  company. 
Surely,  under  such  circumstances.  It  can- 
not be  successfully  claimed  that  this  lot 
was  land  owned  by  the  company  and  used 
In  operating  Its  road,  so  as  to  protect  It 
from  taxation  as  land  by  reason  of  the 
payinent  of  the  prlTlIege  tax.  The  liabili- 
ty of  the  appellant  for  rentof  thelotarlses 
from  the  fact  that  it  withheld  the  posses- 
sion from  the  owners.  Itfi  yielding  the 
house  to  Page  could  not  free  it  from  lia- 
bility to  the  plaintiffs,  who  recovered  tlie 
lot, and  are  entitled  tu  niesneprufits.  The 


criticism  of  the  first  instrnctloD  fur  the 
ptalntirr,  because  of  Its  making  non-user 
of  the  lot  in  operating  the  railroad  at  the 
time  of  the  salefor  taxestbe  test  of  exemp- 
tion. Is  Just,  bat  anavaillng  as  ground  to 
reverse  the  judgment,  because  It  Is  mani 
feet  that  the  same  state  of  things  existed 
In  1880  as  did  at  the  time  of  the  sale»  and 
on  the  facta  the  result  Is  rlg^t.  Affirmed. 


(68  Ifio.  429) 

Davis  t.  Nettjsbvillb. 
(Supreme  Court  of  Misaiagippi.  Oct  Tom,  1890. ) 

KxEcOTioK— Cuius  of  Thibd  Pbbsons— Abut- 
noNKSNT  or  Lbvt. 
Under  Code  Miss.  1880,  SS  1774, 1775,  whloh 
tnt}vide  that  on  return  of  an  execution  levied  on 
property  claimed  by  a  third  person,  with  the 
claimant's  affidavit  and  bond,  further  proceed- 
ings on  the  execntloa  shall  oe  stayed  for  aa 
amount  equal  to  the  valoe  of  anoh  property  till 
the  final  decision  of  the  claim,  a  second  levy  of 
an  execution  on  property  to  the  full  amount  of 
the  execution,  though  irregular,  cannot  be  con- 
sidered as  an  abandonment  of  the  original  levy. 

Appeal  Irom  circuit  coart,  Wilkinson 
county;  Ralph  North,  Judge. 

An  execution  was  levied  by  G.  H.  Netter- 
vllle  agaiost  Hugh  L.  Davis,  and  defend- 
ant's wife,  Laura  HcG.  Davis,  executed  a 
claimant's  affidavit  and  bond.  On  trial 
uf  the  issue  tbere  was  judgment  for  plain- 
tiff.  Claimant  appeals.  Affirmed. 

Claimant  claimed  title  nnder  a  deed  from 
her  husband,  executed  March  8, 1888,  and 
recorded  July17.18Sl,  but  the  record  failed 
to  show  when  Uwas  filed  for  record.  The 
execution  was  levied  July  14, 1888. 

W,  P.  &  J.  B.  Harria  and  Hugh  L.  Da- 
viB,  for  appellant. 

Woods,  G.  J.  Nettervllle,  who  was  the 
plaintiff  In  execution  In  the  trial  below, 
caused  to  be  levied  an  execution  upon  cer- 
tain Uve^tfick  as  the  property  of  Hugh  L. 
DaTis.  The  appellant  made  claimant's 
affidavit  and  bond,  and  took  charge  of  the 
property.  Subsequently,  and  before  the 
return  of  the  writ  into  court,  additional 
levies  were  made  on  other  property  to 
the  full  amount  named  in  the  execution. 
On  the  trial  ot  the  claimant's  issue,  this 
writ,  with  the  sheriff's  returns,  was  of- 
fered In  evidence  by  plaintiff  In  executlon> 
and  was  admitted  over  the  objection  of 
appellant,  and  this  action  of  the  court  Is 
assigaed  for  error.  The  ground  ot  appel- 
lant's contention  Is,  that,  inasmuch  as 
section  1774,  Code  1880,  makes  It  the  duty 
of  the  officer  holding  an  execution,  after 
affidavit  and  bond  made  by  a  claimant, 
to  return  each  affidavit  and  bond  with 
the  execution,  and  as  section  1776  declares 
further  proceedings  on  such  execution  shall 
be  stayed  for  an  amount  equal  to  the 
value  of  the  property  so  claimed,  as  In- 
dorsed and  returned  by  the  officer,  until 
the  final  decision  of  such  claim,  therefore 
the  subsequent  levies  In  this  case  with- 
out any  stay  of  execution  to  the  amount 
of  the  value  of  the  property  taken  by  the 
claimant,  should  be  held  to  be  an  aban- 
donment of  the  first  levy  on  the  property 
embraced  in  the  pending  proceeding.  The 
vice  of  the  officer's  proceedings  in  making 
the  levies  consisted  in  making  the  second 
and  third  levies  for  an  amount  greater 
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than  the  statute  aathorlsed.  The  irregu- 
larity was  in  the  sobsequent  levies;  not 
In  the  first.  The  complaint  lies  properly 
to  the  action  of  the  officer  In  malclnR  the 
later  levies,  and  not  to  theflret.  Whether 
these  later  levleB  were  Inraltd,  or  whether 
they  were  mere  Irregolarities  which  may 
be  corrected  on  application  to  the  conrt 
oat  of  which  the  process  issued,  it  Is  un- 
necessary (or  us  to  determine.  The  rlglit 
to  make  additional  levies  is  not  disputed 
by  connsel,  and,  as  the  levy  evidenced  by 
the  retam  which  was  admitted  Is  nnas- 
■allable,  standing  alone,  we  must  hold 
that  the  enbMequent  Irregularity  In  mak- 
ing the  additional  levies  cannot  be  con- 
sidered an  abaitdonment  of  the  original 
levy.  Whatever  the  effect  of  the  levy  tor 
an  amount  greater  than  that  contem* 
plated  by  the  statutes  cited  on  these  addi- 
tional levies,  we  must  hold  the  original 
levy  Is  In  no  way  affected  thereby,  and 
brace  that  the  action  of  the  court  was 
not  erroneons. 

The  several  other  questions  presented 
need  nut  be  considered  by  as.  in  view  ol 
the  QDdlsputed  fact  that  the  deed  to  tbe 
llveHBtock.  thongti  executed  b^ore  the 
officer's  levy,  was  recorded  afterwards. 
It  nowhere  appears  that  this  deed  was 
filed  for  record  before  the  day  on  which  it 
was  artoally  recorded.  Under  section 
1178, Code  1R80,  making  a  conveyance  from 
a  husband  to  his  wife  valid  when  such 
conveyance  is  in  writing  and  acknowl- 
edged and  filed  for  record.  It  is  declared 
that  third  persons  are  to  be  affected  qnly 
by  the  filing  ol  tbe  cooTeyaDce  for  record. 
Before  the  conveyance  from  Hugh  L.  Da- 
vis to  his  wife  had  been  recorded,  and,  so 
far  as  the  record  before  us  discloses,  be- 
fore the  conveyance  had  been  filed  for  rec- 
ord, (for,  In  the  absence  of  any  proof 
offered  by  claimant  on  this  point,  we  can- 
not assume  that  It  bad  been  filed  at  an 
earlier  day.)  the  execution  had  been  levied 
and  the  rights  ot  third  persons  had  Inter- 
vened. At  tbe  date  of  the  levy  upon  the 
property  Involved  In  this  suit,  it  is  mani- 
fest that  the  claimant  had  no  conveyance 
which  she  could  assert  or  maintain 
against  the  appellee.  This  being  deter- 
miaed.  the  other  questions  argued  by 
coDDsel  become  Immaterial.  Montgomery 
T.  Scott,  61  Miss.  409. 

Affirmed. 
08  Fia.  OO)  — — 

SGH1.SICHBB  et  al.  V.  Waiter. 

(Oiprenie  Court  of  fWldd.  OcL81,1891.) 
Fabtresbhip— liixNs  or  Cbbditobb— Sub  or  In- 

TBRBST  BY  Fabtnbk— DiSBOLUTlON— InsOLTBKOT 
— RbVIBW  on  APPBiX. 

1.  Fartttership  creditors  have  not,  as  Buch, 
any  lien  on  partnership  assets. 

3.  The  equity  of  partnership  creditors  to  have 
partnership  assets  applied  to  partnership  debts  as 
against  olaimB  of  creditors  of  any  one  member  of 
tne  firm  is  dependent  entirely  upon  the  lien  or 
equity  of  the  other  member  or  members  of  the 
firm  to  have  snob  spplioatton. 

8.  One  partner  may,  npon  a  voluntary  disso* 
Itttlon  of  a  flrm,  sell  to  ais  copartner  all  his  in- 
terest in  the  partnership  concern,  and  If  be  do  so 
bona  flde,  before  any  Hen  has  been  acquired 
thereon  by  partnership  creditors  through  an  exe- 
cotion,  an  attachment,  or  otherwise,  the  trang- 
ler  will,  if  auob  be  the  intention  ot  tbe  partners, 
rast  In  the  purchasing  partner,  dtveatsd  of  tbe 
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equity  of  the  selling  partner  to  have  the  partner- 
ship assets  applied  to  partnership  debts. 

4.  A  stipluabion  or  covenant  by  the  purchas- 
ing partner  to  pay  the  firm  debts  is  not  ratal  to 
the  good  faithof  a  transferof  tbe  other  partner's 
interest  in  Ibe  putnetshlp  concerns,  nor  to  the 
divestiture  of  the  Joint  ownership  or  partnership 
character  of  the  property:  but,  to  the  contrary, 
such  a  covenant  may  be  the  sole  oonalderatton 
of  the  transfer. 

5.  Where  one  partner  transfers  his  entire  In- 
terest in  the  partnership  concerns  to  his  copart- 
ner. 80  as  to  vest  in  the  lattw  the  partnership 
assets  as  his  sole  propaly,  a  disBOlatlffli  of  the 
partnership  results. 

6.  The  ptu-cbasing  partner  may,  as  against 
any  simple  creditor  of  the  portnerehip.  assign 
for  the  payment  of  his  indlvtdaal  oeots  too 
partnershfp  property  vested  In  him  as  his  sole 
property  by  a  transfer  from  his  partner,  n 
seems  utat  he  may  ezerolae  the  same  domlidim 
over  it  whioh  he  can  over  any  other  indlvldoal 
property. 

7.  The  fact  that  partners  were  Insolvent  six 
weeks  or  more  after  a  transfer  by  one  of  tbem  ot 
his  entire  interest  xn  the  partnership  ooncems  to 
the  other  does  not  establish  their  insolvency  as 
of  tbe  time  of  such  transfer,  nor  avoid  a  trans- 
fer as  a  fraud  upon  partnership  creditors. 

a.  Where  the  questions  of  the  good  faith  of 
a  sale  byone  partnerto  another,  and  of  an  assign- 
ment by  the  latter  to  pay  his  eredlbvs,  and  ot 
the  Intent  to  hinder  and  defraud  creditors,  and 
of  whether  such  Bale  was  made  in  contemplation 
of  insolvenoy,  have  been  fairly  submitted  to  a 
Jury,  its  flnding  will  not  be  disturbed  by  an  ap- 
pellate oonrt  unless  the  testimony  Justifies  it  at 
least  dearly. 
{SyUalnu  Try  the  Court.) 

Error  to  circuit  court,  Duval  county; 
Jamks  M.  Bakbb,  Judge. 

Action  on  two  promissory  notes  by 
Schleicher,  Schumm  ftCo.  against  William 
Asbmead  and  Clarence  Ashmead.  John 
T.  Walker  filed  an  affidavit  claiming  cer- 
tain money  In  tbe  hands  of  a  garnishee, 
and  verdict  and  Judgment  were  rendered 
in  his  favor.  Complainants  bring  error. 
Affirmed. 

Btatbmbnt  by  tbk  Court.  On  March 
7, 1884.  William  H.  and  Clarence  H.  Ash- 
mead  being  partners  under  the  firm  name 
ot  Asbmead  Bros.,  at  Jacksonville,  the 
latter  executed  tu  the  former  a  bill  of  sale, 
whereby,  "tor  and  In  consideration  ot  the 
sum  ot  six  thousand  dollars,  lawful  mon- 
ey ol  the  United  States,  to  me  p^d  by 
William  H.Ashmead,  •  •  •  tbe  receipt 
whereof  Is  hereby  acknowledged, "  Clar- 
ence barsaioed,  sold,  and  conveyed  to 
William  alibis  (Garence's)  interests  In  tbe 
assets  of  Ashmead  Bros.  On  the  34tb  day 
ot  the  same  month  William  H.  executed  a 
written  Inatrameot.  whereby  he  assigned 
and  transferred  to  John  T.  Walker  all 
moneys  that  he,  William,  "maybe  entitled 
to  have  frum  Insorance  effects  from  Ash- 
mead Bros,  on  property  of  all  kinds  which 
was  lost  by  fire  in  the  building  on  Bay 
street,  *  «  •  destroyed  by  Are  on  tbe 
night  of  the23d  Instant, in  trust,  however, 
that  he  shall  collect  the  said  money,  and 
at  once  distribute  thesame  prorata,,  with- 
out any  discrimination  or  pr^erence, 
among  all  my  creditors.  **  It  constitutes 
Walker  his  attorney  In  tact  to  demand, 
sue  for,  and  receive  all  said  moneysfor  tbe 
purpose  aforesaid,  and  in  his,  William's, 
name  and  stead,  or  in  that  ot  Ashmead 
Bros.,  ot  whom  William  Is  **  the  successor 
by  purchase  and  assignment, "  to  execute 
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all  proper  receipts  and  releaaea.  Od  the 
37th  of  the  month  the  plalntlffe  sued  Will* 
lam  and  Clarence,  doing  buBinesH  aa  Ash- 
mead  Bros.,  In  an  action  of  assumpsit, 
and  on  the  29th  procured  a  writ  of  sar- 
nishment,  which  was  served  the  same  duy 
on  one  Foster,  an  agent  of  the  North  Brit- 
ish &  Mercantile  Insurance  Company. 
The  plaintiffs'  action  was  brought  to  re- 
cover on  two  promlsBory  notes  dated  Jan- 
uary 22, 1884,  each  for  the  sum  ol  f 200  prin- 
cipal, and  maturing,  one  30  nnd  the  other 
60  days  after  date.  To  this  action  defend- 
ants appeared  on  April  7th,  the  day  the 
declaration  was  flled. 

On  April  34th  WllUam  H.  and  Clarence, 
partners  under  the  firm  name  aforesaid, 
parties  of  the  first  part,  executed  a  deed 
to  Whitfield  Walker,  reciting  that  they 
were  indebted  to  divers  persons  In  sundry 
sums  of  money,  which  they  were  un- 
able to  pay  In  full,  and  granting,  bar- 
gaining, celling,  and  assigning  to  said 
Walker,  his  heirs  and  successors,  all  the 
lands,  tenements,  goods,  chattels,  stock, 
promissory  notes,  debts,  claims,  de- 
mands, property,  and  effects  of  every 
description  belonging  to  them,  either  as 
partners  orindlvldaals,  wherever  theaame 
may  be,  in  trust,  to  sell  and  convert  the 
property  into  money,  and  to  collect  tlie 
debts  and  demands,  and  out  of  the  pro- 
ceeds of  such  sales  and  collections  to  pay 
(1)  expenses,  costs,  end  charges  of  the 
trust;  (2,  8)  out  of  the  proceeds  of  the 
sales  of  the  Individual  property  of  each 
partner  to  pay  his  individual  debts,  and 
the  8an>ln8  to  carry  Into  the  fond  for  the 
payment  of  partnership  creditors;  (4)  to 
pay  rent  due  for  premises  occupied  by 
them ;  and  (6)  to  apply  the  residue  to  the 
liabilltlea  of  the  said  parties  of  the  first 
part,  in  full  or  ratably,  according  to  the 
sufficiency,  giving  him  full  power  to  de- 
mand, recover,  and  receive  of  and  from 
every  person  or  persona  all  property, 
debts,  and  demands  due,  owing,  and  be- 
longing to  the  parties  of  the  first  part,  or 
dthurof  them. 

On  Uay  6tb  there  was  Judgment  by  de- 
fault, followed  by  a  final  Judgment  on  the 
17th  for  9406.24  and  costs.  On  the  same 
6th  day  ot  May  the  garnishee  answered, 
stating  that  the  loss  by  fire  had  been  ad- 
justed at  f3,000,  and  that  the  company 
was  indebted  to  Asbmead  Bros.  In  this 
sum,  but  that  on  the  morning  next  alter 
the  ^re,  and  before  the  writ  ot  garnish- 
ment was  served,  the  garnishee  was  noti- 
fied that  Ashmead  Bros,  bad  assigned  all 
their  interest  under  the  said  Are  loss  to 
John  T.  Walker,  and  that  since  then  a 
copy  of  the  assignment  had  been  served, 
the  same  being  annexed  to  the  answer. 
The  answer  submits  the  question  as  to 
whom  the  money  Is  due  to  the  court. 

On  the  24th  of  August  John  T.  Walker 
filed  an  affidavit  entitled  in  the  above 
cause,  and  to  the  effect  that  the  money  in 
the  possession  of  the  garnishee  was  bona 
Sde  his  property  as  trustee  for  the  pur- 
poses mentioned  In  the  above  deed  of  as- 
signment to  hlro.  and  upon  this  claim  a 
Jury  was  sworn  on  January  11,  1S85,  to 
try  the  Issue  thus  made  between  the  plain- 
tiffs and  said  Walker,  and,  having  - heard 
the  evidence,  they  found  for  the  claimant. 


A  motion  for  a  new  trial  was  made  and 
overruled,  and '  judgment  was  rendered 
that  claimant  bad  the  right  of  property 
in  the  hands  ol  the  garnishee,  and  that  he 
recover  costs  ot  the  plaintiffs,  etc. 

The  bill  of  exceptions  shows  that  upon 
this  trial  the  plaintiffs,  who  are  plaintiffs 
In  error,  introduced  In  evidence  the  record 
of  their  suit  and  rested,  and  thereupon 
the  claimant  in  trodnced  the  above  bill  of 
sale  from  Clarence  to  William  H.  Ash- 
mead, and  the  deed  of  assigoment  from 
the  latter  to  such  claimant,  John  T.  Walk- 
er, and  rested.  The  plaintiffs  then  put  la 
evidence  the  deed  of  assignment  from  the 
Ashmeada  to  Whitfield  Walker,  and  also 
placed  on  the  stand  William  H.  Ashmead, 
who  testified  as  follows:  "My  name  Is 
William  H.  Ashmead.  .  I  was  one  ol  the 
firm  of  Ashmead  Bros.,  composed  of  Clar- 
ence H.  Ashmead  and  myself.  I  am  the 
William  H.  Ashmead  to  whom  the  bill  ol 
sale  was  made  by  Clarence  H.  Ashmead. 
and  I  am  the  person  also  who  made  the 
assignment  to  John  T.  Walker,  and  also 
one  of  the  parties  who  made  the  assign- 
meot  In  the  name  ol  Ashmead  Bros,  to 
Whitfield  Walker.  At  the  time  I  made  the 
aaalgnment  to  John  T.  Walker  I  was  In- 
debted Individually  In  small  amounts  to 
one  or  two  persons,  endowed  my  brother, 
Clarence  H.  Ashmead,  the  six  thousand 
dollara  mentioned  In  the  assignment  from 
my  said  brother  to  myself.  My  brother 
and  myself,  hading  it  beat  to  continue  the 
business  after  the  said  bill  of  sale  was  exe- 
cuted, rescinded  the  sale,  and  afterwards 
executed  the  assignment  to  Whitfield  Walk- 
er. At  the  time  we  executed  the  assign- 
ment to  Wbltfleld  Walker  we  were  insolv- 
ent. At  the  time  that  my  brother,  Clai^ 
ence,  sold  out  to  me,  we  did  not  announee 
any  dlssolutlcmof  ourcopartnersblpln  the 
papers  or  any  other  way.  We  afterwards 
found  that  I  could  not  go  on  In  business 
satisfactorily  to  both  of  as,  and  we  thus 
rescinded  the  sale,  and  made  the  subse- 
quent assignment. 

The  following  Instructions  were  asked 
by  the  plaintiffs,  but  rdosed,  and  the  re- 
fusal of  each  of  them  excepted  to: 

"(l)  It  the  Jury  find  from  the  evidence 
that,  at  the  time  of  the  execution  of  the 
assignmentto  John  T.  Walker.  William  H. 
Ashmead  was  Indebted  to  Clarence  H. 
Ashmead.  his  former  partner.  In  the  sum 
of  five  thousand  and  odd  dollars,  as  a 
part  of  the  consideration  of  his  purchase, 
then  the  said  asslgnmrait  to  Walker,  as  a 
matter  of  law,  la  fraudulent  and  void,  and 
the  Jury  must  find  tor  the  plaintiffs,  and 
that  the  funds  In  the  hands  of  the  garnishee 
are  subject  to  plaintiffs*  garnishment. 

"  (2)  Partners  may  make  bona.  Ude  sales 
ol  their  property  at  any  time  before  their 
creditors  acquire  alien,  bat  a  sale,  direct- 
ly or  indirectly,  to  one  of  the  partners, 
with  a  stipulation  that  he  will  pay  the 
firm's  debts,  is  not  such  a  bona  il(/e  sale 
as  to  divest  the  property  uf  its  charac- 
ter as  firm  property  primarily  liable  lor 
firm  debts;  and  a  partnershlpcredltor,  by 
his  attachment  or  garnishment,  creates  a 
Hen  paramount  to  the  claim  of  the  part- 
ner BO  purchasing  or  an  assignee  ot  said 
partner. " 

The  Judge,  however,  charged  the  Jury, 
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at  the  reqneet  of  the  clalmaDt,  as  follows: 

"(1)  It  yon  beUere  from  the  evidence 
that  the  aBBlicnment  from  Clarence  Ash- 
mead  to  William  Aahmead,  and  the  as- 
algnment  to  John  T.  Walker,  were  made 
In  good  faith,  and  without  any  Intent  to 
tilnder,  delay,  or  defraud  the  plaintiffs  or 
other  creditors  of  Asbmead  Bros.,  jou  will 
find  lor  the  elalmaot. 

"(2)  If  yon  believe  from  the  evidence 
that  the  assignment  from  Clarence  Aeh- 
mead  to  William  Ashmead  was  not  made 
tn  contemplation  of  insolvency,  and  was 
made  without  Intent  to  binder,  delay,  or 
defraud  the  plain  tiffo  or  other  creditors  of 
Aehmead  Bros.,  and  that  the  assignment 
to  Walker  was  In  good  faltb,  and  with- 
out any  sncb  intent,  yon  will  find  for  the 
claimant.'' 

There  were  also  charges  as  to  the  form 
of  the  verdict,  which  need  not  be  recited. 

Each  of  the  charges  given  at  the  request 
of  the  claimant  was  excepted  to. 

W.  CoekxtJI  A  Hon,  for  plaintiff  In  er- 
ror. Walker  A  I.*j&Df/e,  for  defendant  tn 
error. 

Banet,  C.  J.  In  Orlffin  v.Orman,  9  Fla. 
22,  and  10  Fla.  9,  there  had  been  a  part- 
nership between  Sewell,  Orroan,  and 
Toung,  nnder  the  name  of  Orman  & 
Toung,  and  the  period  for  which,  by  the 
articles,  it  was  to  last,  bad  expired,  but 
there  had  been  do  settlement  between  the 
partners,  when,  in  January,  1829,  Orman 
and  Tonng  sold  their  entire  interest  In  the 
assets  of  the  concern,  for  the  considera'Uon 
of  917,600,  payable  out  of  such  assets, 
whlcb  payment  was  bo  made  to  Sewell, 
he  assuming  the  payment  of  the  debts  of 
the  firm,  and  raecatlni;  to  tbem  a  bond, 
with  surety,  conditioned  for  the  payment 
of  the  same.  It  was  contended  that  Or- 
man andYounghadan  equltablellen  upon 
the  partnership  property  for  amounts 
which  they  had  paid  for  the  firm  subse- 
quent to  the  sale.  This  court  held  that 
this  would,  notwithstanding  the  dissolu- 
tion, have  been  so,  but  for  tbe  agreement 
represented  above,  tbe  effect  of  whlcb  was. 
In  its  opinion,  that  the  partnership  stock 
became  tlie  exclusive  property  of  Sewell. 
cmd  that  Sewell  should  pay  all  tbe  debts, 
and  the  indemnity  boud  being  for  security 
that  he  would  do  so.  It  will  be  borne  la 
mind,  says  the  opinion,  that  tiie  partner- 
ship property  was  not  left  In  the  hands  ol 
Sewell  to  pay  tbe  debts  with,  he  assuming 
the  trnst.  "The  partnerafalp  la  dissolved ; 
afinal  settlement  made;  an  agreement  en- 
tered into  between  the  partners,  in  which 
the  credltore  are  not  parties,  that  Sewell, 
ae  a  part  of  the  purchase  money,  will  pay 
all  the  debts,  not  speclflcally  out  of  the 
partnership  property,  but  that  he  woold 
pay  tbem,  and  as  an  Indemnity  against 
tbelr  suffering  he  executes  a  bond  with  se- 
cority."  That  tbe  fact  of  taking  thlti 
bond  with  security,  and  the  fact  of  Orman 
and  Yonng  covenanting  to  warrant  and 
defend  against  tbelr  claim,  seemed  conclu- 
rive  that  It  was  tbe  Intention  of  tbe  par- 
ttes  that  tbe  effects  assigned  to  Sewell 
should  be  appropriated  to  his  private  use. 

In  West  T.  Chasten,  12  Fla.  815,  there 
was  an  agreement  between  tbe  remaining 
and  the  retiring  partner  by  which  tiie  for^ 


mer  assumed  tbe  debts  of  the  Ann,  and 
agreed  to  save  the  latter  harmless  from 
the  same,  the  latter  transferring  and  as- 
signing all  his  interest  In  tbe  goods  to  the 
remaining  partner;  and  It  was  held  that 
by  virtue  of  this  agreement  the  partner- 
ship property  ceased  to  be  Joint  property, 
and  the  lien  or  eqoity  ol  the  retiring  part- 
ner to  have  a  sale  of  the  property  and  an 
application  of  it  to  the  Joint  debts  was 
destroyed.  See,  also,  Upson  v.  Arnold,  19 
Ga.  190. 

It  fs  trae  that  these  declalonB  were  In  cases 
between  former  partners,  but  It  must  be 
remembered  that  the  right  or  equity  of  a 
creditor  of  a  partnerahlp  to  have  partner^ 
ablp  assets  applied  to  partnerahlp  debts 
as  against  the  Indlvldnal  creditor  of  any 
one  member  of  the  firm  is  through  that 
lien  or  equity  of  the  other  member  or 
members,  which  constitutes  the  right  of 
tbe  latter  to  such  application.  Story, 
£q.  Jnr.  §6  675, 1253;  Story,  Partn.  §§  858, 
860;  Washburn  v.  Bank.  19  Tt.  278;  Bard- 
well  T.  Perry,  Id.  292;  Rice  v.  Barnard,  20 
Vt.  479;  Smith  x.  Edwards,  7  Humph.  106; 
Ex  parte  Ruffln,  aVes.  119;  Ex  parte  WiU- 
iams,  11  Ves.  8;  Ex  parte  Ruwlandson,  3 
Ves.  &B.  172;  Baker's  Appeal,  21  Pa.  St. 
76;  Clement  v.  Foster,  S  Ired.  Eq.  213; 
Story,  Partn.  §  369;  Dlmon  v.  Hasard,  33 
N.  Y.  65;  Sage  v.  Cbollar,  21  Barb.  596; 
Kobb  V.  Mndge,  14  Qray,  534 ;  Rankin  T. 
Joaea,  2  Jones,  £q.  169. 

One  partner  may,  upon  a  voluntary  dls- 
solntioo  of  a  firm,  transfer  to  his  copart- 
ner ail  his  Interest  in  the  partnership  con- 
cern, and  if  he  do  so  bon&  Sde  and  for  a 
valuable  coDslderation,  before  any  lien 
has  been  acquired  thereon  by  partnerstalp 
creditors  through  an  execution,  an  attach- 
ment, or  otherwise,  tbe  same  will,  It  sncb 
be  tbe  Intention  of  the  partners,  vest  in 
the  purcbaslug  partner  as  his  sole  ur  In- 
dividual pmperty,  divested  of  the  right  or 
eqalty  mentioned  above,  in  the  selling 
partner.  Not  only  do  the  authorities 
cited  above  affirm  this  proposition,  but 
the  two  decisions  of  this  court  are  in  con- 
flict with  tbe  theory  of  tbe  second  instruc- 
tion asked  by  the  plaintiffs  in  error,— that 
a  stipulation  upon  the  part  of  thepurehas- 
Ing  partner  to  pay  the  firm  debts  would 
be  fatal  to  tbe  good  faith  of  the  transfer 
and  to  the  divestiture  of  the  joint  own- 
OTship  or  partnership  character  of  the 

ftroperty.  There  are  kiumeroas  author- 
ties  In  which  the  transfer  baa  been 
sustained,  and  the  vesting  of  the  propi 
erty  In  the  pnrehasing  partner  as  his  in- 
dividual property  has  been  upheld  as 
against  the  claims  of  firm  creditors,  not- 
withstanding tbe  presence  of  snch  a  cove- 
nant; and  such  covenant  may  be  tbe  sole 
canstderatlon  of  the  transfer.  West  t. 
Chasten,  12  Fla.  816;  Story,  Partn.  5  859; 
Croone  v.  Blvens,  2  Head.  339;  Dlmon  v. 
Hazard,  32  N.  Y.65;  Ladd  T.  Oris  wold.  4 
Gilman,  25.  The  fact,  however,  is  that  in 
the  case  before  us  there  was  no  such  stipa- 
latlon,  and  whether  such  an  obligation 
upon  the  purebasing  partner  is  implied 
by  tbe  terms  of  tbe  agreement  Is  a  propo- 
sition which  has  not  been  argned.  It  It  is 
implied,  the  same  result  foHows  as  U  It 
had  been  expressed. 
It  is  also  settled  that  where  one  partner 
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tranefers  Ms  entire  fntereat  In  the  partner- 
ship concerns  to  his  copartner,  bo  as  to 
vest  In  him  the  partnership  asiietii  as  his 
sole  property,  a  dissolution  ol  the  pai*t- 
nerahip  results,  and  the  purchasioiHE  part- 
ner may,  as  against  any  simple  creditor 
ol  the  partnership,  assign  the  property 
thus  vested  In  him  as  his  sole  property, 
for  the  payment  ot  his  individual  indebt- 
edness. He  can  exercise  the  same  domin- 
ion over  It:  that  he  might  over  any  other 
Individual  property.  A  partnership  cred- 
itor can,  of  course,  sae  him  and  his  former 
partner,  and  can  levy  his  execution  on  the 
separate  property  of  either.  Just  as  he 
could  have  snecl  both  before  the  transfer, 
and  have  levied  upon  the  Joint  property 
of  the  firm  or  tbeseveral  property  ol  either 
member;  but  If,  before  a  lien  has  been  thus 
or  otherwise  acquired  by  the  Arm  cred- 
itors, tbe  purchasing  partner  shall  have 
transferred  or  applied  in  good  faith  the 
effects  which  have  thus  become  his  sole 
property  to  the  payment  of  his  individual 
Indebtedness,  such  transfer  or  assignment 
will  be  sustained  in  favor  of  such  indi- 
vidual creditor.  Tbe  selling  partner  by 
his  sale  parts  with  tbe  equity  which  he 
would  have  retained  had  be  not  sold  liis 
interest  to  his  copartner,  and  thus  falls 
the  support  ot  any  claim  to  snch  equity 
by  partnership  creditors.  The  purchasing 
partner,  as  sole  owner,  has,  as  against 
partnership  creditors,  the  same  right  to 
apply  this  sole  property  to  hie  individual 
debts  as  he  has  against  Individual  cred- 
itors who  have  not  acquired  a  lieu  thereon 
by  attachment  or  execution,  or  In  other 
lawful  manner.  Bntlltt  v.  Chartered  Fund, 
26  Pa.  St.  lOS;  DImon  v.  Hazard.  32  N.  7. 
06;  Sage  r.  Chollar,  21  Barb.  596;  Coover's 
Appeal,  29  Pa.  St.  9;  Allen  v.  Center  Valley 
Co.,  21  Conn.  130;  Rankin  v.  Jones,  2 
Jones.  Eq.  169;  Baker's  Appeal.  21  Pa.  St. 
76;  Menagh  v.  Whltwetl,  52  N.  T.  146; 
Subb  V.  Mudge.  14  Oray,  634. 

At  the  time  Clarence  Ashmead  sold  to 
William  H.  ARhmead,  the  plalntltb  In  er- 
ror bad  no  lien  on  the  partnership  assets. 
This  Is  clearly  afiQrmed  hy  the  authorities 
cited  al>ov3.  Clarence  had  the  right  to 
make,  and  William  the  right  to  receive, 
tbe  transfer,  and,  if  done  in  good  faith, 
the  partnership  creditors  cannot  com- 
plain. Its  validity  depends  upon  the  bona 
Sdea  of  the  transaction.  Ex  parte  Wlll- 
lama,  11  Ves.  8.  Where,  at  the  time  of  the 
transfer,  the  Arm  and  each  ot  the  part- 
ners are  Insolvent,  as  In  Ex  parte  Mayou, 
4  De  Gex.  J.  A.  S.  664,  or  the  firm  bad  become 
iuRolveut,  as  In  Yale  v.  Tale,  13  Conn.  185 ; 
Roop  V.  HerroD,  16  Neb.  73, 17  N.  W.  Rep. 
868;  and  Wilson  v.  Robertson.  21  N.T.  687, 
—the  transfer.  It  seems,  should  be  held 
(raudnlent  and  void  as  to  the  partnership 
creditors.  Yet  there  Is  authority  to  tbe 
effect  that  insolvency  at  such  time  will 
not,  of  itself,  avoid  the  transfer.  Howe  v. 
Idwrence,  9  Cush.  65.3;  Allen  v.  Center  Val- 
ley Co..  21  Conn.  180.  These  parties  may 
have  been  entirely  solvent  at  that  time, 
notwithstanding  their  subsequent  Insolv- 
ency, (Ex  parte  Fell,  10  Vra.  847;  Ex  part« 
Walker,  4  De  Gex,  F.  &  J.  509,)  and  If  they 
were  such  subaeqnent  condition  will  not 
defeat  a  transfer  which  was  not  other- 
wise frandnlent.  That  they  were  Insolv- 
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ent  when  the  second  assignment  was 
made  does  not  prove  that  they  were  so  a 
month  and  a  half  before,  when  tbe  sale 
was  made  by  Clarence  to  William  H.  Ash- 
mead. Though  there  is  testimony  that 
this  sale  was  rescinded,  there  Is  none  that 
John  T.  Walker  was  a  party  to  the  rescis- 
sion, or  that  It  was  before  the  assign- 
ment to  John  T.  Walker,  or  that  the  as* 
stgnmeut  of  the  Insurance  money  to  John 
T.  Walker  was  ever  abrogated.  The  ques- 
tions of  the  good  faith  of  the  sale  to  Will- 
lam  and  of  his  assignment  to  John  T. 
Walker,  and  of  latent  to  hinder  and  de- 
fraud credltura.  and  of  whether  or  not 
snch  sale  was  made  In  contemplation  ot 
Insolvency,  were  fairly  submitted  to  the 
Jury,  and  they  have  passed  npon  tbem, 
and  there  Is  no  testimony  In  the  record 
that  Justifies  Interference  by  an  appellate 
court  with  their  verdict.  To  Justify  sncb 
interference  it  ]nust  appear  at  least  dearly 
that  they  have  erred. 

The  anthoritlee  cited  by  plaintiffs  In  er- 
ror do  not  conflict  with  tbe  views  we 
have  announced.  The  language  quoted 
from  Burrlll  on  Assignments  (section  88, 
p.  120)  refers  to  an  assignment  by  one 
partner  to  a  third  person,  and  In  the  same 
section  ft  Is  said  that  an  asRignment  by 
one  partner  of  all  bis  Interest  to  the  other 
partner  or  partners  works  a  dissolution 
of  the  firm,  and  the  remaining  partner 
may  thereupon  execute  an  assignment  of 
all  his  property,  whether  belonging  to  the 
previous  firm  or  not,  in  trust  for  the  pay- 
ment ot  hislndlvldualcredltors.  Pnmeroy 
V.  Benton,  67  Mo.  531,  was  a  suit  involv- 
ing questions  between  partners,  as  was 
Fllbron  v.  Ivers,  92  Mo.  888. 4  S.  W.  Rep. 
674.  In  Marsli  v.  Bennett,  5  McLean,  117, 
the  assignment  by  tbe  retiring  partner  to 
the  remaining  one  was  expressly  "for  tbe 
purpose  of  paying"  off  the  partnership 
crpditors,  thus  constituting  or  continuing 
him  a  trustee  for  such  creditors.  Conroy 
V.  Woods,  13  Cal.  626.  holding  that  where 
a  partner  buys  the  Interest  of  his  copart- 
ners, and  agrees  to  pay  tbe  firm  debts,  the 
property  of  the  firm  remains  bound  for 
such  debts  Just  as  befora  tbe  sale,  is  in 
conflict  with  the  above  decisioDS  of  this 
court  and  the  weight  of  authority.  Yala 
V.  Yale  and  Wilson  v.  Robertson  are  ex- 
plained above,  as  la  Dlmon  v.  Hazard.  Can- 
non T.LlndBey,(Ala.)8Sontta.Rep.676,holda 
that  the  appropriation  of  partnership 
assets  by  one  partner  to  tbe  payment  of 
bis  own  debts  without  the  assent  of  the 
other  partner  is  a  fraud  on  the  latter; 
and  Arnold  v.  WaJnwright,  6  Minn.  358, 
(Gil.  241,)  In  BO  tar  as  It  should  be  noticed, 
involves  the  question  of  the  rights  of  the 
purchaser  of  land,  partnership  assets, 
where  the  legal  title  stood  In  the  name  ot 
a  partner. 

We  will  not  be  understood  asexpremlng 
an  opinion  whether  or  not  tbe  assign- 
ment  to  John  T.  Walker  Is  one  for  the 
benefit  of  his  individual  creditors,  and 
excluding  creditors  of  the  firm;  nor  as  in- 
timating that  QarenceAshmead  would  be 
permitted  to  be  paid  out  of  the  proceeds 
of  the  assignment  as  against  the  plaintiffs 
in  error,  even  If  tbo  sale  to  hlra  had  not 
been  rescinded,  (Strattan  v.  Tahb,  8  III. 
App.  226;}  nor  as  committing  onrsdves  as 
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to  whether  the  dbo  made  o(  the  "claim** 
proceeding  in  tbia  case  1b  proper. 
The  Jndsnieut  la  affirmed. 

m  Min.  n*) 

WiBB  et  al.  V.  Htatt. 

(Supreme  Court  of  MitHttVppi.  April  27, 1881.) 

JUDaMBNT  A.OAJ318T  OUB  OP  TWO  DBf ESDASTS— 

Adverse  FosaBsaiOK— Brbach  ov  Ootbnju(t. 

1.  The  fact  that,  In  a  aoit  aealnst  two  de- 
fendants, no  summons  was  served  on  ooe,  nor 
Indsment  rendered  against  bim,  does  not  render 
the  judgment  a^inst  tbe  other  Toid. 

2.  A  tenant  in  common  of  land  cannot  aoi^uire 
a  title  advOTse  to  that  of  her  co-tenants. 

8.  A  guardian  of  infant  wards  oannot,  by 
poEohaaing  a  tax -deed  of  lands  belonging  to  them, 
aastror  their  estate. 

4.  whrre,  In  an  action  b;  certain  grantees 
of  land  against  their  grantor  tor  breach  of  war- 
ranty of  title,  the  declaration  allM(es  the  sale  of 
an  entire  lot,  bat  the  deed,  filed  as  an  exhibit, 
shows  that  only  a  portion  was  sold,  and  the  an- 
swer admits  mat  snoh  portion  was  sold,  It  is 
error  to  dismiss  the  bill^  since  It  entitles  the 
grantees  to  recover  for  any  breach  of  warranty 
B8  to  such  portion. 

Appeal  from  chancery  coort,  Tasoo 
countj :  H.  C.  Conn,  Chancellor. 

Bill  by  Wise  Bros,  agralnet  Rebecca  P. 
Bynttfor  codts  of  protecting  a  title  waN 
ranted  by  defendant.  DiemlBsed.  Com- 
plain unta  appeal.  Reveraed. 

Lot  181,  In  Vaaoo  City,  was  a  portion  of 
the  estate  of  one  L.  L.  Hyatt,  who  died 
in  1865.  Said  Hyatt  made  a  will  ffiTlng 
this  lot  to  his  wife  and  children,  (there 
being  toDF  minor  children,)  to  be  shared 
eqoally  by  said  wife  and  fonr  children, 
tbe  wife  being  designated  by  his  will  as 
the  guardian  of  said  minor  children. 
When  the  children  arrived  at  the  age  of 
natnrlty.  In  1889,  they  conveyed  their  in- 
terests in  this  lot  to  appellee;  and  after 
this  coDTeyance  appellants.  Wise  Bros., 
bought  from  Mrs.  Hyatt,  with  otherprop- 
erty,  all  of  this  lot  IBl,  except  a  portion 
theretofore  sold  to  another  party,  re- 
ceiving a  deed  with  general  warranty  of 
title.  Before  the  children  sold  their  Inter- 
ests to  their  mother,  the  api>ellee,  two  of 
them,  R.  W.  and  C.  L.  flyatt,  had  been  In 
business,  and  In  the  coarse  of  said  busi- 
ness some  dgtat  or  nine  Jndgnients  were 
recovered  against  them,  and  after  the  par- 
chase  of  the  lot  by  Wise  Bros,  from  Mrs. 
Hyatt  executions  on  the  Judgments 
against  B.  W.  &  G.  L.  Hyatt  were  issued, 
and  levied  on  their  two-flfttia  Interest  in 
said  lot  131,  and  at  tbe  sale  under  these  ex- 
ecDtlons  Wise  Bros,  bought  the  Interests 
Involved  to  protect  their  title.  And  now 
Wise  BroB.  file  this  hill  in  the  chancery 
court  to  recover  from  Mrs.  Hyatt  the 
amount  paid  by  them  at  the  ealennderex- 
ecntion  to  protect  the  title  warranted  by 
her.  Mrs.  Hyatt  answered  the  bill,  alleg- 
ing that  li  was  not  necessary  that  Wise 
Bros,  shoold  have  bought  at  the  execu- 
tion sale,  since  she  had  acquired  title  as 
against  the  children  by  ad  verse  possession 
of  more  than  10  years,  evidencing  her  ad- 
verse holding  by  a  deed  to  her  from  the 
state,  tbe  loi  having  been  sold  tothestate 
for  the  taxes  of  1876.  Besides  that,  the 
iudgments  were  void,  because,  in  the  rn- 
tnms  of  tbe  sheriff  on  the  summons  In 
tbe  cases  when  Judgments  were  reodered. 
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the  officer  signed  his  name  wlttaont  any- 
thing to  show  his  official  character,  and 
because  t bo  names  of  tbe  plaintiffs  in  tbe 
Judgments  rendered  are  not  tbe  same  as 
chose  set  forth  In  the  summons. 

W.  S.  Epperson,  for  appeUants.  Henrj 
A  Bicbardsoa,  for  appellee. 

Woods,  C.  J.  1.  If  all  tbe  Judgments 
against  R.  W.  &  C.  L.  Hyatt  were  abso- 
lately  void,  there  was  not  an  outstand- 
ing, paramount  lien  on  lot  131,  and  tbe 
purchase  of  the  Interest  tberdn  of  R.  W. 
ft  C.  L.  Hyatt  by  tbe  appellants,  at  execu- 
tion sale,  conferred  no  title,  and  Imposed 
no  obligation  upon  appellee  to  reimburse 
appellants  for  the  sum  so  expended  Inextln- 
gniebing  such  supposed  Hen.  But  an  In- 
spection of  the  record  falls  to  satisfy  us 
that  the  Judgments  were  void.  The  vari- 
oasanmmonses  were  apparently  properly 
executed  by  a  competent  officer.  The  fact 
that  In  one  of  the  salts  against  R.  W.  & 
C.  L.  Hyatt  the  Buromons  was  not  served 
upon  C.  L.,  and  that  no  Judgment  was  en- 
tered against  him,  does  not  assist  appel- 
lee's contention.  While  no  Interest  of  C. 
li.  Hyatt  was  vendible  under  the  execu- 
tion issued  on  the  particular  Judgment, 
still  the  Interest  of  R.  W.  Hyatt  was  prop- 
erly sold  thereunder,andtbatlntere8t  was 
acquired  by  appellants.  But,  generally, 
we  repeat,  the  Judgments  were  not  void, 
and  appellants'  contention  on  this  point 
is  not  well  taken. 

2.  In  im,  under  the  will  of  L.  L.  Hyatt, 
appellee  and  her  foar  children  became  ten- 
ants In  common  of  tbe  lot  181.  We  most 
presume,  from  th6  evidence  before  us,  that 
these  children  were  minors,  and  that  ap- 
pellee was  their  guardian.  Without  any 
change  of  this  trust  relationship,  and 
without  any  change  in  tbe  estate  In  com- 
mon In  said  lot,  appellee  acqnired  a  tax- 
title  to  an  tindmaed  bait  Interest  in  the 
lot,  and  now  claims  title  to  tbe  entire  lot 
by  possession  of  10  years.  Sbe  cannot  be- 
permltted  to  do  this  on  twogrounds.  vis. : 
(1)  IShe  was  tenant  in  common  at  the  time 
of  her  purchase  from  the  state,  and  her 
purchase  cannot  be  asserted  adversely  to 
tbe  rights  of  her  co-tenants;  and  (2)  she 
stood  In  the  relation  of  guardian  to 
minor  wards  at  the  time  of  her  purchase, 
(as  we  must  presume.)  and  she  cannot 
be  permitted  thus  to  destroy  tbe  estate  of 
her  Infant  wards.  It  Is  to  be  borne  In 
mind  that  any  ratiQcation  and  assent  to 
this  purchase  of  the  tax-title  by  the  co- 
tenants  was  made  about  12  yearn  after  the 

fmrchase.  and  after  the  rendition  of  the 
udgments  above  referred  to  against  B. 
W.  &  C.  L.  Hyatt. 

3.  While  the  bill  on  its  tacecharged  a  sale 
of  tbe  whole  of  lot  181  by  appellee  to  ap- 
pellants, the  exhibit  filed  with  the  bill,  the 
conveyance  Itself,  disclosed  that  only  the 
portion  of  lot  181  was  sold  and  conveyed 
which  the  answer  of  appellee  avers  was 
sold  and  conveyed.  The  complainants 
were  entitled  to  any  less  relief  than  the 
particular  relief  prajed,  If  the  evidence 
Justified.  The  better  practice  is  to  set  the 
caa^e  down  for  hearing  to  the  end  that 
the  legal  principles  involved  may  be  first 
settled  by  the  court.  When  this  has  been 
done,  and  favorably  to  complainants,  but 
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the  court,  for  want  of  evidence,  orbecaose 
arithmetical  or  otber  calculation,  neces- 
sary to  stating  an  acconnt,  are  required 
before  the  court  can  say  precisely  vbat 
relief  sball  be  granted,  then  the  court 
efaoDid,  whether  naked  or  unasked,  refer 
the  matter  tu  a  master  to  take  the  need- 
ed evidence,  and  state  the  account,  Htiow- 
iug  the  exact  cundltlun  of  the  parties. 
On  the  case  as  premnted,  tbe  complain- 
ants .were  entitled  to  some  relief,  and  the 
unconditional  dismissal  of  thrtr  bUl  was 
error.  Beversed  and  remanded. 

(68  H1S8.  266)   

BuFKiH  V.  Lton  et  al. 
{Su^eme  Court  of  iau^sippi.  Oct.  Term,  1890.) 
IiSTi  OH  Btook  IK  Trade— Fastt  in  BnaiNSsa 

O.  sold  to  W.  s  stock  of  goods,  aodpnt  him 
in  possession  under  a  blU  ot  sale.  Tbe  busi- 
ness was  carried  on  io  the  same  store  where  O. 
had  formerly  conducted  it  in  his  own  name.  W. 
employed  O.  as  olerk,  and  as  sonb  put  him  in 
possession.  W.  put  up  his  sign  after  the  sale 
to  him,  and  it  remained  several  days,  when  O. 
took  it  down,  but  no  other  sign  was  put  up. 
Thereafter  the  goods  were  levied  upon  by  plain- 
tiffs as  the  goods  of  O.  Meld  that,  in  the  abnence 
of  anything  else  to  show  who  was  transacting 
the  bosiDess,  the  goods  were  not  subject  to 
levy  undAT  Code  Miss.  |  1800,  providing  that,  if 
any  person  shall  transact  bustaesi  in  his  own 
name,  all  ttw  property  used  or  acquired  in  such 
businesn  shall  be  liable  for  his  debts. 

Appeal  from  circuit  court.  Perry  county ; 

A.  G.  Mayebs,  Judge. 

aalm  by  W.  H.  Bufkln  for  goods  levied 
on  by  I.  L.  Lyon  &  Co.  as  the  goods  of  U. 
E.Bufkin.  Judgment  tor  Lyon  &  Co.,  and 
claimant  appeals.  Reversect. 

Tbe  goods  levied  on  had  been  the  prop- 
erty of  O.  E.  Sntkln.  but  he  haa  sold  them 
to  W.  H.  Buffcin,  and  put  him  in  posses- 
sion under  a  bill  of  sale.  The  business 
was  continued  in  the  same  store  wbere  U. 

B.  Bufkln  had  been  carrying  it  on.  W.  H. 
Bufkln  hired  O.  E.  Bafkin  as  clerk,  and  as 
such  pot  falm  In  possession.  After  thesule 
to  W.  H.  Bnfkln,  he  put  up  a  with  his 
name  on  It.  This  remained  op  a  few  days, 
when  O.  E.  Bufkln  took  It  down,  and  no 
otber  sign  was  put  up  in  place  of  It. 

J.  h,  MorriB,  tor  appellant.  N.  C.  BlU, 
for  (4>ptiLees. 

CAUFBKi.tj,  J.  It  does  not  appear  from 
the  statement  of  facts  who  transacted 
business  as  to  the  groods,  and  that  Is  the 
material  Inquiry  and  tbe  determining  fac- 
tor under  section  ISOQi  of  the  Code.  O.  E. 
Bufkln  was  in  possession  as  clerk,  and. 
presumably,  what  he  did  was  In  that  ca- 
pacity, and  in  tbe  name  and  bebalfofbls 
employer,  as  tbere  is  nothing  to  suggest 
tbe  contrary.  The  fact  tbut  tbe  clerk  had 
taken  down  the  sign  of  bis  employer  did 
not  subject  the  goods  ot  his  employer  to 
the  demands  ot  the  creditors  ot  tbe  clerk. 
There  must  have  been  more  than  this  to 
effect  such  a  result.  If  tbe  clerk  transact- 
ed business  in  his  own  name  as  apparent 
owner,  and  used  or  acquired  the  goods  In 
such  bttBloess,  tbe  statute  makes  them 


■  Bectton  ISOO  provides  that,  if  any  person  shall 
transact  basloess  in  his  own  name,  all  the  prop- 
erty used  or  acquired  In  inch  hoainess  shall  be 
liable  for  bis  debts 


bis  as  to  bis  creditors:  but  It  Is  not  in  tbe 
power  of  a  clerk  merely  by  taking  down 
the  sign  of  bis  principal  to  subject  the 
goods  of  the  principal  to  the  selsure  of  the 
creditors  ot  tbeclerb.  There  is  nothing  to 
show  that  the  goods  were  used  or  ac* 
quired  by  O.  £.  Bufkln  In  business  trans- 
acted by  him  in  his  own  name.  Ue  bad 
owned  the  goods,  it  is  true,  but  bad  sold 
them,  whereby  they  became  tbe  property 
of  another,  nnd  as  such  were  not  liable  for 
bis  debts,  unless  made  so  by  section  1300; 
and  they  are  not  shown  to  have  been,  as 
alreadystated.becauseltls  not  shown  that 
O.  E.  Bnfkln  transacted  business  in  his 
own  name,  and  used  or  acquired  the  goods 
in  such  business.  In  Wolf  r.  Kahu,  62 
Miss.  814.  **  tbe  seller  was  In  and  about  the 
store  Jnst  as  he  bad  been  when  owner.  He 
wbo  had  been  up  to  that  boar  clerk  then 
became  owner.  •  *  •  Tlie  sign  (of  the 
former  owner)  remained  over  tlie  door. 
His  revenueand  privilege  licenses  remained 
posted  In  tbe  room.  Lewis  Kahn,  the  pur- 
chaser, who  had  been  the  clerk,  and  Max 
Kahn,  the  clerk,  who  had  been  tbe  owner, 
were  In  and  about  the  store  Just  as-tbey 
always  had  been.  Every  appearance  that 
would  lead  to  the  belief  on  tbe  part  of  the 
public  that  Max  was  transacting  tbe  bus- 
iness as  before  was  presented,  and  nothing 
was  done  or  said  from  which  an  Inference 
could  be  drawn  that  he  had  retired  from 
business,  and  his  late  clerk  had  embarked 
in  It ; "  and  these  facts  were  held  to  make 
the  goods  liable  to  the  creditors  of  Max 
Kahn,  who  acted  as  owner  after  the  al- 
leged sale.  Just  as  be  bad  done  before.  The 
case  before  ns  differs  from  that  in  several 
Important  particulars.  This  was  not  a 
sale  by  an  employer  to  his  clerk,  end  the 
parchaser  put  up  asign  over  tbe  door  with 
his  name  on  it,  which  remained  up  until 
taken  down  by  the  clerk,  and  that  la  all 
that  appears.  Tbe  question  la  not  how 
slguifloant  the  facts  would  be  on  an  issue, 
whether  tbe  sale  was  In  good  faith  or  not, 
but  do  they  bring  the  case  within  the  op- 
eration of  section  1800?— and  that  Is  an- 
swered in  the  negative.  Judgment  re- 
versed, and  Judgment  here  for  the  claim- 
ant, wbleta  Is  the  Judgment  which  ebonld 
have  been  rendered  In  the  circuit  court. 


(18  MlH.  288) 

Jackson  v.  Ddnbab  et  a/. 

(Swpreme  Court  qfMiasiBBippi.  Oct.  Term,  ISW.) 

DB1.TH  or  JoiKT  LxssoB— Action  bt  Sitbviv(«b 
— HiBJOiNDSB  or  FLAiNTirn— Waives. 

1.  Where  a  lease  stipulates  for  the  payment 
of  the  rent  to  the  persons  who  Jointly  made  the 
lease,  the  right  of  action  thereon  is  on  the  death 
of  one  in  the  survivors. 

3.  The  n^isjoinder  of  a  piirty  plaintiff  is  no 
ground  for  reversal,  wbere  olqectioo  was  not 
made  as  prescribed  by  Code  IUm.  %  1611,  and  the 
recovery  was  in  the  name  of  the  parlies  only  who 
had  ft  r^^t  of  aotlon. 

Appeal  from  circuit  court,  Adams  coun- 
ty; Ralph  North,  Judge. 

Action  by  Beatrice  Dunbsr  and  others 
an  a  lease  for  rent  against  W.  L.  Jackson, 
executor  of  M.  E.  Jackson.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

Tbe  lease  was  made  by  William  H,, 
Beatrice,  Kate,  and  Ida  Dunbar  to  M.  Et 
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Johnson.  Bofore  the  action  William  H. 
Donbar  and  M.E.  Jackson  bad  died.  The 
parties  plalntUI  were  the  three  aurvlTora 
and  the  ^anllan  ol  certain  ^andchlldren 
ol  William  H.  Donbar.  Reco  very,  howerer, 
was  In  the  name  ol  the  three  snrrlrls^ 
lessors.  There  wbb  a  conflict  ol  testimony 
as  to  the  amonnt  of  rent  due. 

W,  P.  Jk  J.  B.  Bsu-Ha,  for  appellant. 
James  O.  Z«eaeA,  for  appellees. 

Campbell.  J.  The  tefttimonylaconfllct- 
Ing,  and  we  are  nnwUllng  to  distarb  the 
Terdlct  on  the  facts.  We  agree  with  the 
connael  for  the  appellant  as  to  the  legal 
rights  of  a  llf&-teuant  and  the  owners  of 
the  expectancy,  but  In  this  case  we  are 
not  Informed  by  the  record  as  to  the  pre- 
dse  relation  snstalned  towards  the  land 
by  W.  H.  Dunbar,  said  to  have  been  life- 
tenant,  and  his  three  daughters,  who  with 
him  were  payees  of  the  rent.  The  father 
and  his  three  daughters  united  in  making 
the  lease,  and  the  ren  t  was  stipulated  to 
be  paid  to  them,— why  we  do  not  know,*— 
bat  when  W.  H  Dnnbar  died  the  right  of 
action  on  the  obligation  glren  to  the  four 
lor  the  rent  was  in  the  survlrors,  who  re- 
eoTered  a  part  of  the  sum  sued  for  In  this 
action.  The  guardian  of  the  minor  chll* 
dran  ol  Adams  had  no  right  ol  action,  and 
was  Improperly  made  a  coplalutlff;  bnt 
objectlun  was  not  made  to  this  In  the 
mode  prescribed  by  law, (Code,  §  1511.)  and 
no  harm  was  done  by  the  miHjolnder.as  the 
recovery  was  In  the  name  of  the  three  who 
had  a  right  ol  action  on  the  obligation 
lor  rent.  Affirmed. 

EmNOBAic  St  al.  T.  Hamilton. 

(Suprmne  Court  qf  Miasiztlippi.  April  Tvm, 

1891.) 

KurounTB— To  School  Supbkisteitdkst— Ibtbo- 
DCOTioir  or  Tbxt-Booo. 
Act  Hiss.  Feb.  22,  1890,  (Laws.  p.  86.)  pro- 
vides thst  &  committee  of  teachers  snail  .be  ap- 
pointed in  eHoh  cotintyto  select  anniform  seriee 
of  text-books  for  the  pablic  scfaools,  and  that, 
after  snob  selection,  tne  connty  superintendent 
tbaH  oontraotwltb  the  pabllah^v  tsi  sapplies  of 
■DiAi  books.  A  ooomiitiee  mode  a  seleouon  ol 
hoc^OL  trat  the  oonnty  sapointendent  refused  to 
^Ifcn  the  contract  with  the  publishers.  After- 
wards anotber  committee  was  oonvened,  and  wlth- 
oat  anthorltr  adopted  the  books  of  otber  publish- 
er%  with  whom  the  snperlntenoent  entered  Into 
a  eontrsot.  The  flrs^named  publishers  applied 
for  mandamus  to  compel  the  saperlntendeut  to 
oinitract  with  tbem.  Held  that,  notwithstand- 
ing t&elr  clear  legal  rleht,  and  the  unlawful  con- 
duct of  the  superintendent,  the  wrltwas  properly 
retnsed,  because  the  books  of  the  other  publWh- 
ers  had  already  been  Introduoed  Into  the  schools, 
■nd  a  (duuige  would  have  serioiuly  sUSoted  pob. 
Ito  tateiesU. 

Appeal  from  circuit  court,  Holmes  conn- 
ty; C.  H.  Campbell,  Judge. 

MandttmuB  by  Effingham,  Majnard  ft 
Co.  to  compel  G.  T.  Hamilton,  saperln- 
tendeot  of  schools  ot  Holmes  county,  to 
sign  a  contract  with  the  petitioners  for 
supplies  of  books  for  the  public  schools. 
Act  Miss.  Feb.  22, 1890,  (Laws,  p.  86,)  pro- 
vldea  that  a  committee  of  teachers  snail 
bs  appointed  In  each  connty  ol  the  state 
to  select  a  uniform  series  of  text-books 
tor  the  schools ;  and  that,  after  the  com- 
mittee has  made  a  selectluu.lt  shall  be  the 
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duty  of  the  county  superintendent  to  en- 
ter Into  a  contract  with  the  publishers  for 
sapplies  of  such  books.  The  committee 
appointed  In  Holmes  coonty  selected  the 
books  ol  the  petitioners,  but  the  superin- 
tendent refused  to  sign  the  contract  re- 
quired by  the  statute.  From  an  order 
sustaining  a  demnrrer  to  the  petition  tbo 
petitioners  appeal.  Affirmed. 

Hooker  A  Wilson,  \ot  appellants.  iVosf 
A  TtuAettf  lor  appellee. 

Gampbkli.,  J.  Upon  the  lacts  sta^  la 
the  petition  before  us,  and  which  upon  de* 
murrer  must  be  taken  as  true,  the  right  ol 
the  petitioners  to  have  a  contract  made 
with  them  by  the  defendant,  and  to  have 
their  books  selected  by  the  committee  on 
the  fttb  ol  October  taught  In  the  pubHe 
schools  of  Holmes  county.  Is  Indisputable. 
The  refusal  of  the  defendant  to  contract 
with  them,  as  required  by  law,  was  wholly 
Indefensible.  He  had  no  discretion  about 
It.  His  plain  duty  was  to  proceed  to  con- 
tract. In  pursuance  of  the  action  of  the 
committee,  and  then  "to  see  that  only  the 
adopted  textbooks  are  used"  in  the 
schools;  and,  if  this  were  a  matter  aflMI^ 
Ing  only  the  parties  to  this  action,  there 
could  not  be  a  doubt  of  the  right  of  the 
petltlonerH  to  compel  the  performance  of 
his  official  duty  by  the  defendant  in  the 
matter  wherein  they  have  a  pecuniary  In- 
terest. But  It  is  not  in  every  case  of  clear 
legal  right,  and  the  absence  of  a  snfflclent 
legal  remedy,  and  where,  therefore,  mais 
ttamuB  Is  an  appropriate  remedy,  that  It 
will  be  IssneU.  It  Is  settled  by  numerous 
decisions  that  a  sound  Judicial  discretion 
Is  to  be  used,  and,  where  circumstances 
make  It  unwise  and  Inexpedient  to  allow 
this  writ,  to  qefuse  It  when  soug bt  to  en- 
force merely  private  right.  14  Amer.  A 
Eng.  Enc.  Law,  97,  and  cases  cited :  State 
T.  Board,  24  Wis.  6()3;  People  v.  Board,  27 
N.  Y.  378.  We  are  therefore  called  on  to 
consider  the  sitnation,  and  determine  the 
propriety  of  refusing  the  writ.  The  pe  tl- 
tlon  shows  that  for  some  reason,  after  the 
action  by  the  committee  to  select  text- 
books on  October  6th«  and  Its  dlsstdatlon, 
thestate  board  of  edneatlon  (assuming,  as 
Its  order  shows,  that  the  text-book  eom> 
mittee  of  Holmes  county  at  their  meeting 
on  October  6, 1890,  failed  to  adopt  a  com- 
plete list  of  books  for  use,  etc.)  directed 
the  defendant  to  reconvene  the  committee 
to  supply  the  omissJon,  and,  acting  upon 
thls.beattempted  to  reconvene  thecommlt- 
tee,  and  appointed  others  to  fill  the  places 
of  Those  who  refused  to  meet  again ;  and 
at  a  meeting  of  the  committee  thus  c<mHtl- 
tnted,  (conelatlng  of  some  of  the  former 
committee  and  of  some  substitutes,)  on 
November  8th,  there  was  a  revocation  ol 
the  former  action  as  to  the  books  pub- 
lished by  tbe  petitioners  and  a  selection  of 
others,  and  In  pursuance  of  this  action  the 
books  of  other  publishers  have  been  con 
tracted  for  and  introduced  Into  the 
schools,  and  are  being  taught.  We  are 
thus  informed  that  a  committee  claiming 
the  right  to  act  has  revoked  former  cwtloa 
on  which  the  right  of  the  petitioners  la 
founded,  and  that  Its  action  has  been  car- 
ried out  so  far  as  to  resnlt  In  a  contract 
with  other  publhiben  whose  pubUcatlona 
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bare  been  Introduced  Into  the  Rchuols. 
The  patrons  of  the  schuols  have  Incurred 
the  expense  ol  procuring  the  books,  ua  we 
must  assume,  and  the  teachers  are  re- 
quired by  the  superintendent  of  education 
to  teach  these  booliB,  and  haveno  dlscre* 
tton  about  It.  Tn  view  of  these  complica- 
tions, and  the  evil  consequences  likely  to 
arise  affecting  pu bite  Interest,  we  deem  it 
proper  to  deny  the  remedy  sought.  It  Is 
to  be  remembered  that  the  object  of  the 
law  providing  for  the  selection  of  a  uni- 
form ueries  of  text-books  for  the  public 
Bchoola,  and  of  all  its  provisions,  was  for 
the  benefit  and  protection  of  the  people, 
and  not  of  book  publishers;  and,  while 
they  may  acquire  rights,  and  be  entitled 
to  their  protection  and  enforcement  in 
proper  cases,  they  must  be  subordinated 
to  the  public  interest  eis  to  the  particular 
remedy  here  Invoked.  Affirmed. 


(C8  Klu.  447) 

Sims  et  al.  t.Wabbgn. 
(SwpreTneCtnirt  of  Mi8»i8Hppl.  Oct.  Term,  1890.) 
Taxaticw— AssBssuBNT— Dbsoriptios  Or  Fbop- 

BBTT— TaX-Dbbd. 

An  asaessment  roll  showed  that  40  acres 
ot  a  oertoiD  Quarter  seoUon  was  assessed  at  93.50 
per  acre,  ana  120  acres  at  tl  per  acre,  but  failed 
to  identic  either  tract.  Complainant  claimed  the 
north  80  acrea  under  a  tax-deed  conveyic^  to  blm 
BO  acres  of  the  quarter  sectioo,  withoat  farther 
description.  Hdd,  that  under  Laws  Mies.  1678, 
p.  38,  providing  that  no  failure  to  designate  the 
precise  locality  of  any  subdWision  of  land  with- 
in a  section  should  vitiate  the  assessment  or  the 
sale  thereof  for  the  nun -payment  of  taxes,  but 
that  it  mis'ht  be  shown  by  parol  testimony  to 
what  particular  snbdlTiston  such  assessment  or 
sate  was  intended  to  apply,  the  assessment,  other- 
wise void  fbraneer*Ainty,  was  npt  aided  by  testi- 
mony of  the  assessor  that  he  intended  to  sell  the 
60  acres  on  which  taxes  bad  not  been  paid  by  C. 
and  U.,  and  that  one  of  them  had  paid  taxes  on 
40  acxes  assessed  at  t3.60  per  acre,  and  the  other 
on  40  acres  assessed  at  (1  per  acre,  and  by  the 
testimony  of  C.  and  M.,  to  each  of  whom  a  re- 
ceipt had  been  given  for  taxes  on  40  acres  Id  the 
quarter  aeotion,  that  they  owned  the  south  80 
aoras  of  the  quarter  seotlcm,  and  thought  they 
were  paying  taxes  on  the  land  owned  by  them. 

Appeal  from  chancery  court,  Itawam- 
ba county;  Baxter  McFarland,  Chan- 
cellor. 

Suit  by  N.  B.  Warren  against  H.  P.  W 
Sims  and  others  to  confirm  title  to  cer- 
tain land  daimed  by  complainant  under 
a    tax-sale.     Judgment    for  complainant, 
and  defendants  appeal.  Reversed, 

Complainant  claimed  under  a  tax-deed 
conveying  to  him  "80  acres  of  the  8.  E.  U 
sec.  lU,  T.  8,  R.  8,  In  Itawamba  county.^ 
The  bill  claimed  under  this  deed  the  north 
half  of  the  quarter  section.  The  assess- 
ment roll  merely  showed  that  40  acres  of 
the  quarter  section  were  assessed  at  f  2.50 

})er  acre,  and  12  acres  at  91  per  acre,  and 
eft  It  Indefinite  as  to  which  40  acres  were 
intended  to  be  assessed  at  f  2.&0  per  acre» 
or  what  120  acres  were  Intended  to  be  as- 
aessed  at  fl  per  acre.  The  deputy  tax 
collector  testified  from  memoranda  made 
on  the  aseesameut  roll  at  the  time  the 
taxes  were  being  collected  that  one  Cum- 
mings  had  paid  the  tuxes  onthe40acrt^ 
assessed  at  f  2.50  per  acre,  and  the  admin- 
■trator  of  one  Morris  had  paid  the  taxes 


on  40  ol  the  120  acres  assessed  at  91  per 
acre.  It  was  shown  by  these  persona  that 
the  land  owned  by  and  on  which  they 
supposed  they  were  paying  taxes  was  the 
south  80  acres  of  the  quarter  section.  The 
receipt  Issued  to  each  of  them  was  for  the 
taxes  on  40  acres  of  the  quarter  section, 
without  any  further  identification  as  to 
the  particular  40acre8.  For  former  report, 
see  7  South.  Rep.  226,  67  Miss.  278. 

Clifton  &  Eckford,  for  appellants.  New- 
nan  Cayce,  tor  appellee. 

OooPEB.  J.  We  find  nothing  In  this 
cause  as  presented  by  the  present  record 
distinguishing  It  from  the  case  presented 
on  the  former  appeal.  The  attention  of 
counsel  and  court  was  then  directed  to 
the  eufilclency  of  the  assessment  of  the 
land  to  uphold  its  sale  for  taxes,  and  we 
held  it  to  bo  Insufficient.  Sims  v.  Warren, 
67  Miss.  278,  7  Sontta.  Rep.  226.  It  Is  now 
attempted  to  rapport  the  assessment  and 
supply  its  defects  by  evidence  of  what  the 
tax  collector  did  and  intended  to  do  In 
making  the  sale  of  the  land  for  the  taxes, 
and  by  evidence  that  payinents  made  by 
Cummings  and  the  admiuistrntor  of  the 
estate  of  William  Morris  were  Intended 
by  them  as  payment  ul  the  taxes  on  other 
lands  In  the  same  subdivision,  and  thus, 
by  the  process  of  exclusion,  to  show  that 
the  land  sold  was  delinquent.  The  addi- 
tional testimony,  in  effect,  only  shows 
that  the  coUctor  in  tended  to  sell  80  acres  of 
a  tract  of  160  acres,  which  80  acres  was 
whatever  was  not  Intended  to  be  paid  on 
by  Gammlngs  and  Morris'  administrator. 
The  receipts  given  by  th^eollectorto these 
partly  do  not  show  npon  what  lands 
taxes  were  paid,  and  it  is  only  be  apply- 
ing the  receipts  to  the  iand  owned  by 
them  that  they  are  made  to  cover  these, 
rather  than  any  other  land  of  like  quan- 
tity In  the  subdivision.  The  decree  of  the 
court  below  necessarily  rests  upon  the 
predicate  that  there  may  be  a  vulld  sale 
for  taxes  without  a  vfdid assessment  of 
the  laud  sold,  or  that  an  assessment  in- 
sufficient in  the  description  of  the  prop- 
erty may  be  cured  by  applying  It  to  any 
property  not  paid  on  before  the  sale  for 
taxes.  The  constitution  requires  an  as- 
sessment of  property  tor  taxation,  snd 
this  the  legislature  may  notdlspense  with. 
The  fundumental  purpose  is  to  secure 
equality  and  uniformity  of  the  burdm  of 
luxation  according  to  the  value  of  the 
property  taxed.  To  reach  valuation  there 
must  be  identification  of  the  thing  to  be 
valued.  If  the  whole  of  the  subdivision  In 
which  the  land  In  controversy  is  located 
had  been  valued  at  one  price,  a  different 
question  would  be  presented.  But  40 
acres  of  the  160  were  assessed  at  92.50  per 
acre,  and  the  remainder  at  91  per  acre. 
On  the  face  of  the  roll  It  Is  ImpoHsibte  to 
say  to  which  part  of  the  subdivision  the 
valuation  of  $2.50  Is  to  be  applied,  or  to 
what  that  of  9I  relates.  The  assessment 
required  by  the  constitution  must  be  pro- 
vided In  tiny  scheme  declared  by  the  legis- 
lature for  taxation.  This  accomplished, 
the  constitutional  command  Is  obeyed, 
and  it  Is  within  legislative  discretion  to 
provide  nothing  further  save  the  machin- 
ery by  which  tuxes  shall  be  levied  and 
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collected  npon  tlie  asBessment  tbna  made. 
But  UD  asBessment  wltlilo  and  accordlDg 
to  tlie  constltutiun  must  be  made  before 
there  can  arise  the  power  of  sale  provided 
by  any  legislative  scheme  or  plan.  The 
revenue  act,  nnder  which  thv  Bale  of  the 
lands  here  in  controversy  was  made, 
(Laws  1878.  p.  23,)  provided  "that  nu  fall- 
.nre  tu  designate  tbe  precise  locality  of 
any  subdivision  ol  land  within  a  section 
*  *  *  shall  be  held  to  vlUate  the  asaeaa- 
ment,  or  tbe  sale  thereof  for  the  non-pay- 
ment of  tarces  so  assessed,  If  the  section, 
township,  and  range  witliln  which  the  land 
Is  situated  be  properly  entered  on  the  rolls; 
and  tt  may  be  shown  by  parol  testimony 
on  any  proceedings  to  vacate  such  assess- 
ment, or  In  any  controversy  respecting 
the  conveyance  of  any  such  lands  when 
sold  fur  the  non-paTment  of  taxes,  or  any 
snbaeqnent  conveyance,  to  what  partic- 
ular snbdivlBlun  such  assessment  or  sale 
was  Intended  to  apply. "  Until  It  be 
shown  that  there  was  a  valid  assessment 
of  property^it  is  aseleBSto  inquire  whether 
a  sale  otherwise  regular  has  been  made, 
tor  tbe  invalidity  of  an  assessment  nnlU- 
fles  all  that  follows.  Thequestlon  always 
returns,  has  there  been  a  valid  aescFsment 
of  the  property  sold?  Looking  to  the  evi- 
dence in  this  cnase,  we  find  nothing  in  aid 
of  the  assessment  except  the  Intention  of 
tbe  tax  collector  In  making  the  sale,  and' 
this  is  an  Irrelevant  and  tnconcluBive  mat- 
ter, throwing  no  light  npon  the  material 
Inqnlry  as  to  what  lands  were  assessed. 
Nor  do  we  think  It  would  have  been  com- 
petent to  show  by  parol  the  intention  of 
tbe  assessor,  nndlsclosed  by  what  he  did 
in  fact  do  and  record  npon  the  memorial 
provided  by  law  as  tbe  exponent  ol  his  ac- 
tion. There  cannot  be  an  assessment  of 
lands,  within  the  conBtltutlonal  require- 
ment, which  rests  only  in  the  memory  and 
purpose  of  the  officer.  There  must  be 
official  action  evidenced  by  the  roll  be  Is 
required  to  make.  "The  roll  must  furnish 
the  cine  which,  when  followed  by  tbe  aid 
of  parol  testimony,  condncts  certainly  to 
the  land  intended.  It  Is  admissible  only 
to  apply  the  description  on  tbe  roll,  which 
most  give  the  start  and  suggest  the 
course,  which  being  followed  will  point 
out  the  land  Intended  to  he  assessed.  * 
Camfbbll,  J.,  in  Dodds  V.  Marx,  68  Miss. 
44S.  In  that  ease  the  court  was  constru- 
ing a  provision  of  tbe  Code  which  pro- 
vided for  the  admission  of  parol  evidence 
if  there  is  "enough  in  the  description  on 
the  roll  to  be  applied  to  a  particular  tract 
of  land  by  theald  of  Buch  testimony,  **  while 
the  act  controlling  the  question  now  un- 
der  investigation  provides  for  tbe  Intro- 
duction of  such  evidence  where  the  sec- 
tion, township,  and  range  are  given  on 
the  roll.  The  act  now  under  considera- 
tion is  narrower  than  the  Code  provision, 
for  under  It  parol  evidence  is  only  admis- 
sible where  the  section,  township,  and 
range  are  given,  while  under  the  Code  pro- 
vision it  le  admissible  whether  tbe  section. 


township,  and  range  are  or  are  not  on 
the  roll.  Under  neither  Is  it  competent  to 
do  more  than  to  apply  tbe  description  toa 
particular  tract ;  otherwise  It  woold  beto 
create  an  assessment  by  parol,  which  can- 
not be  done.  Beveraed  aud  remanded. 


Elusley  v.  Georgia  Pao.  Rt.  Co. 
(Supreme  Court(tf  Miasiasippi.  Oct.  Term,  1891.) 
Killing  Ktocs  ok  Kiilboad  Thaok. 
A  railroad  engineer  cannot  take  chances  of 
an  animal  getting  ofl  of  the  track,  where  he  baa 
an  opportunity  of  easily  svoidioff  all  pOHsibil- 
Ity  of  an  iojury. 

Appeal  from  drenib  court,  Washington 

county ;  R,  W.  Williamson,  Judge. 

Action  by  Bridget  Elmsley  against  tbe 
Georgia  Pacific  Hallway  Company  for  the 
value  of  au  animal  killed  by  defendant's 
train.  From  a  Judement  for  defendant 
plaintiff  appeals.  Reversed. 

Tbe  Instruction  for  the  defendant,  to 
which  objection  was  made,  was  that  "a 
railroad  has  a  right  to  a  clear  track,  and 
that  It  is  not  liable  for  stock  killed  by  Its 
trains  on  Its  track  unless  they  have  failed 
to  useordinarycare  and  prudence  to  avoid 
striking  such  stock,  and  It  Is  not  the  duty 
of  the  engineer  to  stop  bis  train  when  he 
sees  stock  upon  the  right  of  way.  Unless 
there  Is  a  reasonable  probability  of  the 
train  atrlking  such  stock,  it  la  bia  dnty  to 
make  schedule  time,  using  only  reasonable 
diligence  In  avoiding  striking  animals  up- 
on tbe  track;  and  In  this  case.  If  the  Jury 
believe,  from  tbe  evidence,  that  the  train 
was  not  going  at  full  speed  when  the  mule 
was  seen  upon  tbe  track,  and  that  tbe  en- 
gineer blew  his  stock-alarm  whistle, "  etc. 

D.  C,  fVusaon,  for  appellant,  lerger  A 
Percy,  for  appellee. 

Cooper,  J.  The  instruction  aaked  and 
secured  by  tbe  defendant  is  erroneous  be- 
cause It  relieves  the  defendant  from  liabili- 
ty for  the  injury  Inflicted  upon  the  prop- 
erty of  the  plalatlfr,  (a  mnle.)  if  at  the 
time  the  engineer  attempted  to  mn  by 
the  animal  there  was  a  reasonable  proba- 
bility that  It  would  not  be  struck  by  the 
train.  The  servants  of  the  company  may 
not  speculate  upon  tbe  probable  conse- 
qaeneea  of  an  aot  apparently  dangerona, 
and  which  waa  volnntarlly  entered  npon 
with  fulIopporCanltyoleasUyavoldlng  all 
possibility  o!  Injury.  It  cannot  he  said 
that  the  chances  were  great  that  the  mule 
would  quietly  stand  npon  the  narrow 
strip  of  land  while  the  train  ran  by,  nor 
that  it  would  change  its  position  and  col- 
lide with  the  train.  The  engineer,  with 
full  knowledge  of  the  danger,  elected  to 
take  the  chance  ol  tbe  animal  remalafng 
quiet;  but  it  was  at  the  risk  of  hie  em- 
ployer, and  not  at  that  of  the  owner  uf 
the  animal,  that  tbe  experiment  was  tried. 
The  judgment  la  reversed,  and  cause  re- 
manded. 
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Kino  t.  Illinois  Cent.  B.  Co.* 
{Supreme  Court  of  MiaHsHppi.  Oct  Term,  18BL1 

RaILIOAD  COMPJLNIBS— LlJLBlUTT  K»  TOBTB 

OF  Sbbtast. 
Under  Act  Hiss.  Feb.  23,  1880,  irhldi  pro- 
ridea  that  stattoo  agents  of  railroaa  oompames 
shall  preserve  order  in  tbe  waiting-rooms,  and 
may  arrest  and  deliver  to  some  officer  all  persons 
guilty  of  disorderly  conduct,  the  acts  <u  nch 
agents  are  impotable  to  the  company. 

Appeal  Irom  circuU  court,  Hinds  conn- 
ty;  J,  B,  Chbkiaan,  Judge. 

Action  for  false  Brreat  by  F.  B.  King 
Afcalnst  the  Illinois  Central  Railroad  (k>in- 
pany.  From  a  jadgment  fur  defendant, 
plaintiff  appeals.  Eeversed. 

Plaintiff  was  traveling,  and  arrived  in 
Jackson  at  2  a.  m.,  over  the  Illinois  Cen- 
tral Railroad,  Intending  to  go  to  Vlcks- 
bnrg  that  morning.  While  in  thewaltlng* 
room,  he  had  need  to  visit  the  closet,  and 
asked  of  tbe  porter  where  to  find  It.  The 
porter  directed  bim  to  tbe  gentlemen's 
closet  on  tbe  north  end  of  the  depot,  but 
King  failed  to  find  It,  and,  rettimlnK  to 
the  waitlDg-room,  entered  tbe  ladles' 
closet.  He  was  ordered  out  first  by  the 
porter,  and  then  by  Mr.  Mtmtgomery,  tbe 
depot-master,  but  refused  to  come  until  he 
gut  ready.  When  be  did  emerge  from  tbe 
closet  Mr.  Montgomery  arrested  him,  and 
sent  blm  to  Jail,  where  he  remained  until 
4  p.  M.  next  day,  when  be  was  discharged, 
i  Calboon  <ft  Greea,  for  appellant.  J,  B, 
HMiTtat  for  appellee. 

I  Campbell,  C.  J.  We  reject  tbe  view 
;that  depot  or  station  agents  of  railroad 
companies  are  by  "An  act  to  amend  tbe 
railroad  supervision  laws  of  this  state," 
approved  February  22,  1890,  made,  officers 

>A  person  arrested  on  a  oharge  of  disorderly 
conduct  on  tbe  oars  of  aa  elevated  railway  com- 
pany, and  ooDvioted  thereof,  cannot  maiotaln  an 

action  for  maUoloas  prosecution  SEainst  tbe  com- 
pany. Nor  can  be  maintain  an  action  against  the 
company  for  false  Imprisonment,  the  arrest  hav- 
ing been  made  by  a  police  officer,  and  the  impris- 
onment directed  by  the  public  autbortties.  Oppen- 
helmer  v.  BaUway  Co.,  (Sup.)  16  N.  T.  Snpp.  411. 
Defendant's  ticket  affent,  acting  under  a  notice 

Siven  him  by  police  tmolals  to  look  out  for  a  flve- 
ollar  connterielt,  and  describing  tiiree  men  pass- 
ing the  same,  supposing  a  bill  presented  at  his 
window  by  plalnUff  In  payment  for  tickets  to  be 
one  of  the  oonntwfetts,  and  sappoting  plaintiff  and 
his  oompanloD  to  be  the  persons  described,  after 
giving  plaiotiff  his  ttokete  and  cbsnf^  sent  for  a 
police  cnfioer,  uid  directed  tbelr  arrest  while  they 
were  seated  on  the  station  platform  wailtog  to  take 
tbe  next  tnin.  The  officer  stated  that  he  knew 
the  two  men  as  repntable  men,  and  that  there  must 
have  been  a  mistake,  but  the  agent  Insisted  upon 
their  arrest  for  passing  counterfeit  money,  and 
they  were  arrested,  but  were,  after  an  hour,  dis- 
charged: the  bill  passed  being  prononnced  genu- 
ine. Held,  that  tbe  agent  was  acting  without  tbe 
line  of  his  duty  In  taking  the  bill  wnioh  he  sap- 
posed  to  be  counterfeit,  and  causing  the  arrest; 
and,  it  not  appearing  that  plaintiff  was  at  the  time 
of  his  arrest  in  tbe  agent's  custody,  or  under  hU 
protection,  with  respect  to  the  execution  of  the 
contract  of  transportation,  defendant  could  not  be 
made  liable  tor  bis  conduct.  Eajil  and  Finch,  JJ., 
dissenting.  U  N.  T.  8npp.  456,  reversed.  Mnm- 
nn  V.  New  York  &  R.  B.  f^.  Co.,  (N.  Y.  App.)  89 
fl.  E.  Rep.  9B9. 


of  the  state,  and  Its  representatives  In  the 
exercise  of  the  power  conferred,  so  as  to 
relieve  tbelr  principals  from  responsibility 
for  their  acts.  Tbe  act  cited  creates  tbe 
power  and  the  duty  prescribed  to  be  exer- 
cised and  perforuied  by  depot  or  station 
agents  aa  auch  and  for  tbelr  principals. 
Under  the  act  thoy  are  neither  more  nor 
less  than  depot  or  station  agents,  with 
the  additional  power  and  dtity  prescribed 
by  it  to  be  exerclmd  and  performed  for 
and  In  behalf  of  their  employers.  The 
language  of  tbe  act  excludes  tbe  theory 
that  they  are  made  officers. for  It  provides 
tbat  they  shall  **  arrest  and  deliver  to  the 
custody  of  tbe  most  convenient  sheriCf  or 
constable,  or  other  proper  officer,"  etc.. 
thus  showing  that  the  power  devolved  on 
them  Is  to  be  exercised  at  their  place  of 
business  and  in  tbelr  capacity  aslts  super- 
visor. The  act  is  a  part  of  the  scheme  of 
railroad  supervision  by  the  state,  and  Its 
effect  in  the  matter  now  being  considered 
Is  to  moke  It  the  duty  of  railroad  compa- 
nies through  tbelr  depot  or  station  axente 
to  preserve  order  in  tbe  waiting-rooms  In 
tbelr  respective  stations.  It  is  made  a 
company  or  corporate  duty  to  be  per- 
formed by  tbe  designated  representative 
of  the  company,  and  for  the  performance 
or  non-performance  of  which  the  company 
is  responsible.  Neither  the  company  nor 
the  agent  can  avoid  or  shift  the  respunsl* 
blllty.  It  is  fixed  by  law,  and  is  nut  de- 
pendent on  the  action  of  the  company  or 
the  view  of  its  officers  or  agents.  Every 
depot  or  station  agent,  whatever  may  be 
his  instructions  or  his  nnderstandlng,  la 
made  a  conservator  of  tbe  peace,  "with 
authority  to  preserve  order  In  the  watt- 
lug-rooms, **  and  the  duty  to  arrest  and 
deliver  to  some  officer  "all  persons  who 
are  guilty  uf  disorderly  conduct."  Tbe 
manifest  purpose  of  tbe  legislature  was  to 
secure  the  preservation  of  order  in  the 
waiting-rooms  through  the  designated 
officer  or  agent  of  the  railroad  company, 
and  what  he  does  or  falls  to  do  in  refer- 
ence to  this  duty  is  Imputable  to  the  rail- 
road company  as  its  act  or  omission. 
What  is  "disorderly  conduct,"  within  the 
meaning  of  the  act,  so  as  to  anthorlze  ar> 
rest.  Is  to  be  determined  from  a  consldera* 
tiun  of  tbe  subject-matter  dealt  with  by 
the  legislature,  and  tbeevll  Intended  to  be 
guarded  against.  We  will  not  attempt  to 
define  it.  Each  caw  must  be  determined 
by  its  own  facts.  "Circumstances  alter 
cases."  The  law  should  be  so  interpret- 
ed and  administered  as,  on  the  one  hand, 
not  to  unduly  fetter  a  depot  or  station 
agent  in  the  discharge  of  the  duty  to  pre- 
serve order  in  the  waltlng-roomsunderhls 
care;  and,  on  the  other  hand,  to  protect 
theclticen  against  an  unwarrantable  In- 
terference with  his  liberty.  Generally  It 
will  not  be  difficult  to  distinguish  and 
characterise  the  conduct  so  disorderly  aa 
to  call  for  arrest.  It  does  notappeartrom 
the  record  thattbere  was  a  determination 
by  the  circuit  court  of  the  question  wheth- 
er or  not  the  plaintiff  was  guilty  of  disor- 
derly conduct  warranting  his  arrest,  for 
the  case  was  disposed  of  by  tbe  view 
that  tbe  railroad  company  was  uot  re- 
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sponsible  Id  any  pvent  for  the  arrest. 
Tberotoretheqaestlon  asto  the  Justifiable 
ness  of  the  arrest  IH  Involved  In  our  con- 
^deration  of  the  case  only  by  the  fact 
that,  If  It  was  clearly  Jostltiable,  tbe  par- 
ty wooldbave  DO  ground  fur  complaint. 
It  seems  probable  that  the  learned  circuit 
JndKe  did  not  cunaldur  the  arrest  as  jnetl- 
flable,  and  In  tbis  view  we  concur,  but, 
dlsa^reelnK  with  blm  b»  to  tbe  other 
question,  the  Jodffment  cannot  ttand.  Bo- 
versed  and  remanded. 


m  Ml*.  M) 

JnuiNKB  T.  Mayor,  Em,  or  City  op 
Jacebon. 

(SapremeCoiat  of  Mississippi.  Oct.  Term,  1891.) 
g>i.T.rwn  Dog  RuKNtifQ  at  I^jiob—Cohstitd- 

1.  A  dog  may  lawful!;  be  Ulled  by  a  poltoe 
officer  wben  ranniDf  at  larKO,  ooatrary  to  ao  or* 
dlaaooe  ordering  all  dogs  uonfloed,  though  It  bad 
just  escaped,  and  was  being  pursued  by  plaintiff 
to  return  It  to  conflnemenL 

8.  Summary  prooeedings  of  tbe  most  itrln- 
gent  character,  for  the  destruction  of  doga  kept 
contrary  to  munlolpal  regnlaUona,  are  entirely 
within  legislative  power. 

Appeal  from  circDltcoort,BlndBeoanty ; 

J.  B.  CSRISUAN,  JudRe. 

Action  by  J.  C.  Julienne  against  the 
mayor  and  aldermen  of  tbe  city  of  Jack- 
eon  for  the  valueof  a  dog  killed  by  a  police 
oflBcer.  From  a  Judgment  tor  defendants. 
plalntlB  appeals.  AfUrmed. 

Ftaak  Jobaston,  for  appellant.  J.  B. 
Bania,  for  appellees. 

CooPBB,  J.  Though  the  plaintiff's  dog 
was  not  permitted  to  be  at  large  know- 
iagly<  bnt  eucaped  from  his  close  and  was 
■GOD  thereafter  followed  by  tbe  plalntlfTs 
wife  fdr  tbe  purpoM  ul  returning  blm  to 
conflnement,  be  was  nevertheless  "run- 
ning at  large, "  within  the  meaning  of  the 
ordinance  of  the  city,  and  was  lawfully 
killed  by  the  city  marshal,  ft  may  be 
conceded  tbat  the  plaintiff  had  a  property 
right  In  the  animal,  and  might  have  re- 
covered bis  value  as  against  one  unlaw- 
folly  UHIng  blm.  But,  of  all  propertji 
dogs  are  more  pecnllariy  the  subject  of 
oollce  regulations  than  any  other  class. 
They  are  very  generally  kept  and  consid- 
ered of  valne  because  of  their  tendency  to 
revert  to  tbelr  savage  Rtate,  and  to  at- 
tack as  an  enemy  any  stranger  wbo  may 
appmanhthem;  and  It  Is  because  of  the 
danger  to  tbe  public  arising  from  tbese  1n- 
stlncta  that  they  are  ro  often  and  so  gen- 
erally subjected  to  police  regulations,  ee- 
j>eclally  In  cities  and  towns.  It  is  held 
with  great  unanimity  by  the  conrts  that 
regulations  of  tbe  most  stringent  charac- 
ter, and  the  most  summary  proceedings 
for  tbe  destruction  of  tbese  animals  kept 
contrary  to  Bucta  regulations,  are  entirely 
within  legtslaUve  power,  and  free  from 
constitutional  objection,  though  the  prop- 
erty of  the  owner  is  destroyed  witboat 
notice  or  hearing,  in  tbe  execution  of  the 
law.  In  Massachusetts  It  has  been  held 
that  a  dog.  not  licensed  and  collared  ac- 
cording to  tbe  provisions  of  law,  may  be 
■hot  within  tbe  owner's  close  by  the  ofB- 
eers.  Blair  Forehand,  100  Uass.  186.  So 
la  New  Hampstalte,  under  a  statute  prO' 


vldlngthafno  person  shall  be  liable  by 
law  fur  killing  any  dog  which  shall  be 
found  not  having  around. bis' neck  a  collar 
of  brass,  tin,  or  leather,  with  tbe  name  of 
the  owner  or  owners  engraved  thereon," 
It  was  held  that  a  private  person  might 
lawfully  kill  a  dog  having  on  a  collar  on 
which  was  engraved  the  Initials  of  tbe 
owner's  name,  even  tboogb  he  knew 
wbo  was  the  owner,  tbe  court  saying: 
"  Actual  notice  of  tbe  o  wnerablp  of  the  dog 
will  not  Buperaede  the  necessity  of  a  com- 
pliance with  the  statute.  Its  provlidons 
are  direct  and  positive,  and  the  conse- 
qoences  of  a  neglect  of  the  statutory  re- 
qulremnnts  are  explicitly  enacted."  Be- 
plylng  also  tn  tbe  argument  tbat  the  act 
conflicted  with  tbe  constitution.  In  tbat  It 
was  a  taking  of  private  property  for  pub- 
lic uses,  or  deprived  the  owners  of  their 
property  in  dugs,  the  coort  said  the  act 
bad  no  such  effect,  "but  merely  to  r^u- 
tate  the  use  and  keeping  of  such  property 
in  a  manner  tbat  seemed  to  the  leglalsr 
tare  reasunable  and  expedient.  It  Is  a 
mere  police  rpgulatlun,  such,  as  we  tblnk, 
tbe  legislature  might  constitatlonally  e»- 
tablidh."  Uorey  v.Brown,42  N.  H.879; 
Cooley,  Const.  lAm,  p.  741.  Tbe  Judgment 
is  affirmed. 


(M  Ulss.  464) 

Illinois  Cunt.  B.  Co.  v.  Fetebhon. 

(Stipreme  Court  of  Mississippi,  April  Term, 
1S91.) 

Oakbibbs  —  Livb-Stook  Shipmbiits  —  Birav  to 

Stop  amd  l7in:x>AD  —  EsroBOBXiiiT  or  UmiBD 
Statbs  Laws. 

1.  Where  a  railroad  oompany,  under  a  special 
contraot,  furnishes  on  entire  oar,  in  which  stook 
may  be  fed  and  watered,  to  a  shrpper,  who  loads 
It  with  "emigrant  morables"  ana  several  horses, 
the  contract  requiring  that  he  load  the  car  and 
accompany  it,  and  feed,  water,  and  care  for  tbe 
stock  at  bis  own  risk  and  expense,  and  exempt- 
ing tne  company  from  llabilfty  for  delays,  uid 
there  Is  no  agreement  as  to  any  layout  along  the 
route,  the  shipper  does  not,  In  tbe  absence  of  a 
oofitom  to  that  efleot,  acquire  by  such  contraot 
the  right  to  huve  the  car  stopped  and  laid  out 
so  tbat  he  may  rest  his  horses,  and  thussave  them 
from  suffering  and  death,  bnt  can  only  secure 
BTioh  delay  by  abandoning  the  cmtraot,  cx  by  cob- 
tracting  anew  for  the  use  of  tbe  oar  for  a  longer 
time. 

2.  Rev.  St  U.  S.  %  4888,  providing  that  ani- 
mals transported  on  rallrouds  sball  be  unloaded 
and  fed  at  certain  Intervals,  and  Uiat  a  penalty 
shall  be  recoverable  In  the  federal  courts  for 
every  violation  of  the  act,  is  a  statute  with  the 
eiiforcement  of  whloh  the  state  courts  are  in  no 
way  ooucemed. 

Appeal  from  circuit  court.  Hinds  coun- 
ty; J.  B.  Cbbisuan,  Judge. 

Action  by  Peterson  against  the  Illinois 
Central  Ballroad  Company  to  recover 
damages  for  the  death  of  two  borsus  and 
Injury  to  several  otbers  while  being  trans- 
ported over  defendant's  raUroad.  Jndg- 
ment  tor  plaintiff.  Defendant  appeals. 
Reversed. 

W.  P.  &  J.  B.  Harris,  for  appellant.  S. 
E.  Baldwin,  for  appellee. 

Woods,  C.  J.  Under  the  special  cuntract 
In  evidence,  and  under  which  the  appellee 
seeks  a  recovery,  the  defendant  corpora- 
tion let  to  appellee  an  entire  ear,  to  be 
used  by  him  in  tbe  transportation  ol  wliat 
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la  denominated  "emigrant  movables, " 
eonelstlnst,  In  tbia  Inetauce,  of  six  horses 
and  a  lot  ot  mlecellaneous  property,— 
corn,  feed-Btutr,  furniture,  etc.  Tbe  car 
was  under  tbe  charge  and  tn  tbe  care  ot 
appellee,  was  loaded  by  him  at  his  own 
discretion,  and  was  held  Id  tbe  defendant's 
yards  at  Chicago,  to  meet  appellee's 
wishes,  for  about  three  days,  in  order 
to  permit  him  to  complete  his  load;  and 
this  while  the  horses  were  all  on  the  car, 
tbpy  having  been  loaded  at  a  point  30 
miles  north  of  Chicago.  Tbe  contract  stip- 
ulated, for  the  railroad  company,  agnlnst 
liability  on  Its  part,  except  fur  Injuries  re- 
sulting from  culllalons  or  derailment  In 
transportation.  Tbat  the  railroad  llmit< 
ed  lis  liability  for  willfnl  iDjuriesorsrosa 
negligence  is  not  contended  by  Its  counsel. 
By  this  special  contract  the  appellee 
agreed  to  feed,  water,  and  take  care  ot  bis 
stock,  and  to  load  and  unload  tbe  ani- 
mals, and  to  exempt  the  railroad  compa- 
ny from  loss  occarrlng  by  Jumping  from 
tbe  cars,  delay  of  trains,  or  any  damage 
the  stuck  might  sustain,  except  such  as 
should  result  from  collisions  or  derailment 
of  cars  in  course  of  transportation.  Suit- 
able provision  was  made  tor  feeding  and 
waterlog  the  stock  on  the  car,  and  they 
were  properly  ted  and  watered  by  appellee, 
who  ac<;ompanIed  the  stock,  without  fur- 
ther charge  than  tbe  price  paid  for  the  use 
ot  the  car.  After  the  stock  bad  been  load- 
ed and  kept  confined  In  tbe  car  for  nearly 
three  days,  the  appellee  completed  hln  ad- 
ditional loading,  and  the  car  was  taken 
In  charge  by  appellant,  to  be  transported 
on  Its  route  to  Jackson,  MIbb.  The  next 
day  after  leaving  Chicago  appellee  discov- 
ered tbat  one  of  the  young  stallions  was 
down  in  tbe  car.  Ue  got  It  up,  but  before 
reaching  Centralla.  and  about  a  day  after 
tbe  Journey  bad  been  begun,  tbe  same 
young  animal  was  found  down  again,  and, 
as  was  thought  by  appellee,  to  be  duwn 
finally,  as  he  expresses  it.  On  reaching 
Centralla  appellee  made  application  to  the 
railroad  company's  agrait  to  be  laid  out 
for  24  hours,  to  the  end  that  be  might  re- 
arrange  his  load,  (then  plainly  seen  to 
have  been  improperly  loaded,)  and  to  rest 
his  stock,  which  application  was  not  ac- 
cepted and  complied  with,  though  the  car 
of  appellee  waa  actually  taken  out  of  the 
train  in  which  it  was  being  carried,  and 
was  permitted  to  lie  atCentralia  tor  a  few 
hours,— a  time  too  short,  however,  as  ap- 
pellee thought,  to  afford  bim  opportunity 
to  unload,  rest  his  stock,  and  rearrange 
tbe  load. 

The  question,  then,  which  meets  us  on 
tbe  threshold  ot  the  case,  and  whose  deter- 
mination by  UB  may  prove  conclusive  of 
tbe  entire  controversy,  la,  bad  the  appellee 
the  rlgbt  to  demand  that  he  be  laid  out 
atCentralia?  If  be  had  this  right,  bow 
waslt  acquired?  Was  it  an  implied  obli- 
gation resting  upon  tbe  railroad?  It  It 
finds  rest  under  the  contract,  it  will  be 
found  by  implication.  There  la  no  express 
obligation  ot  this  character  appearing  on 
tbe  face  of  the  instrument.  If  It  was  an 
Implied  obligation  on  the  railroad,  how  Is 
tbe  Impllratlou  raised?  If  it  was  tbe  cus- 
tom of  the  railroad  company  to  lay  out 
cars  In  which  a  few  horses  were  carried. 


then  there  was  an  Implied  obligation  as- 
sumed to  comply  with  such  custom  on  tbe 
part  of  tbe  railroad.  But  the  undisputed 
evidence  perfectly  shows  that,  while  it 
was  the  custom  to  lay  out  car-load  lots 
ut  animals  every  24  or  28  hours,  in  order 
that  tbey  might  be  fed,  watered,  and 
cared  for,  no  anch  coatom  prevailed  or  ex- 
isted In  cases  where  a  few  animals  onlj 
were  loaded  in  a  car.  and  where  provision 
was  made  thereon  for  watering  and  feed- 
ing the  animals.  The  custom  was  un- 
known in  cases  of  the  latter  character. 
Nor  does  the  absence  ot  the  custom  seem 
unnatural;  there  being  no  necessixy,  ap- 
parently, in  ordinary  cases,  tor  any  un- 
loading. Theeaaes  referred  to  by  app^lee'a 
counsel  In  Railroad  Co.  v.  Adams,  42  111. 
474,  and  Ballway  Co.  v.  Thompson,  71  III. 
434,  raised  an  Implied  obligation  on  the 
carrier  to  throw  water  on  boga  crowded 
In  a  car,  because  of  the  known  cuKtom  of 
railroads  to  so  apply  water  to  tbat  par^ 
tlcnlar  animal.  The  other  case  relied 
upon  by  counsd  for  appellee  Is  that  of 
Klnnlck  t.  Baflroad  Co.,  (Iowa,)  20  X.  W. 
Rep.  772.  In  that  case  the  railroad  com- 
pany received  a  car-load  of  hogs  from 
plalntirr,  and,  after  loading  and  starting 
them  on  their  ]oumey,  there  was  such  de- 
lay, by  reason  of  the  wrecking  ot  another 
train,  that  a  number  of  the  bogs  died ;  and 
the  court  beld,aslt  was  a  natural  propen- 
sity of  hugs  to  atrnggie  to  get  n«>ar  to  or 
away  from  tbe  doors  of  a  car,  when  It  fa 
lett  standing,  and  to  "pile  up"  on  each 
other  In  such  struggles,  and  thereby  pro- 
duce injury  or  death,  and  as  It  appeared 
that  the  injuries  complained  of  were  at* 
tributable  to  Che  failure  of  tbe  railroad 
company  to  give  the  animals  any  atten* 
tloD  during  the  12  hours  dunug  which  the 
train  was  standing  still  because  of  the  ob* 
structing  wreck,  that  the  company  was 
liable  because  of  Its  negligence,  in  this  ex- 
traordinary danger  to  the  animals.  In 
failing  to  do  what  the  delay  and  conse- 
quent peril  to  the  animals  required  should 
be  done.  We  fall  to  see  any  support  In 
any  of  these  cases  for  the  proposition  tnat 
there  was  an  Implied  obligation  In  tbe  case 
at  bar  upon  tbe  railroad  company  to  lay 
out  the  car,  which  appellee  had  hired,  tor 
24  hours,  at  Centralla.  The  contrary  Is 
involved  In  these  decislnns.  as  we  under- 
stand them. 

In  tbe  absence  of  any  custom  imposing 
obligation  to  lay  out  on  the  appellee, 
what  Is  there  In  tbe  conduct  of  the  parties 
to  the  contract  before  us  which  will  au- 
thorize us  to  say  that  any  purpose  to  lay 
ont  the  car,  after  It  hud  been  started  on 
Its  way  to  Its  destination,  was  in  the 
minds  ot  the  company  and  the  appellee? 
What  Is  tbe  fonndatlon  for  Implying  that 
the  minds  of  tbe  parties  ever  dwelt  upon 
or  met  In  any  unexpressed  agreement  tnat 
appellee  should  have  such  right?  We 
have  been  unable  to  find  any  circumstance, 
even,  which  tends  to  support  that  propo- 
sition. On  the  other  baud,  there  Is  much 
In  the  evidence  ot  the  appellee  which  strong- 
ly shows  that  he  regarded  tbe  use  of  tbe 
car  aa  confined  to  one  continuous  trip 
He  placed  three  horses  In  each  end  of  the 
car,  and  then  partitioned  both  ends  In 
front  ot  the  horses,  their  heads  being  to- 
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ward!  the  middle  doom  of  the  car.  He 
llbewlse  made  Btalla  lor  the  honee,  re- 

spei'tlTely,  witbln  tbe  partitioned  spaces, 
and  thpu  lie  proceeded  to  fillnp  the  vacant 
space  in  the  middle  of  the  car  with  a  larse 
quantity  of  com  and  other  leed-stiifT, 
hotiHehold  Koods,  etc.  The  whole  ar- 
ranseroent  of  theear-load«aBmade  by  tbe 
appellee,  precluded  the  onloadlnie  of  the 
car,  unless  with  much  labor  aad  consider- 
able time.  It  iB  perfectly  apparent  that 
neither  when  tbe  contract  was  executed 
nur  when  the  car  was  loaded  was  there 
any  thuuffbt  of  having  a  layout  accorded 
him  while  ou  the  way,  In  the  mind  of  ap- 
pellee himself,  er«n.  We  tall  to  And  any 
puuud  tor  maintaining  that  there  was 
any  Implied  obliffatlont  onder  tbe  con- 
tract, to  give  appellee  the  desired  layout. 

It  Is  saiil  by  connsel  for  appellee  that  by 
section  4386,  Rev.  St.  U  S.,^  a  definite  rule 
tor  the  transportation  of  animals  is  cre- 
ated, and  penalties  prescribed  tor  dlsre- 
Kard  of  the  rule.  With  this  rale  and  Its 
raforcement  the  courts  of  the  state  are  no 
way  concerned.  But  the  act  Itself,  in  a 
subsequent  section,  provides  for  tbe  re- 
covery of  tbe  penalty  in  a  civil  action  in 
the  proper  federal  court.  It  is  waste  of 
words  to  say  more.  Is  there  an  oblign- 
tion,  founded  in  common  humanity,  which 
required  the  railroad  company  to  lay  oat 
appellee's  car,  In  order  that  dumb  brntes 
may  have  relief  from  suHertng  and  rescue 
from  death?  It  la  not  necessary  for  us  to 
answer.  Tbe  evidence  satisfies  us  that 
tbe  appellee  didnotblroself  think  thestock 
In  tbe  condition  indicated  in  the  foregoing 
qnestlon  when  he  made  hla  request  at  Cen- 
tralta  to  be  laid  out.  Surely  it  caunot  be 
believed  that.  It  he  then  knew,  or  bad  rea- 
son to  know,  that  very  valuable  stallions 
(one  of  which  he  had  paid  fSOO  tor)  and 
valuable  mares  were  in  peril  of  Impending 
death  or  sprlous  injury,  self-interest,  as 
well  as  humanity,  would  not  have  eon- 
Rtrained  him  to  make  a  new  contract  for 
longer  use  of  hla  car,  or.  If  necessary,  to 
abandon  altogether  bis  then  contract 
with  the  railroad  company,  and  take  the 
chances  of  the  trifling  loss  of  f60,  which 
he  had  bound  himself  to  pay  the  railroad, 
by  tben  and  there  unloading  his  car  and 
leaving  the  train.  It  1b  manifest  that  by 
keeping  his  stock  on  the  car  lor  threedays 
before  starting  tbem  southward  from  Chi- 
cago, and  by  so  loadingtbecaras  to  render 
it  Impossible  to  take  the  stock  out  with- 
cot  great  trouble  and  delay,  the  appellee 
bad  placed  himself  In  the  unfortunate  sit- 
uation which  confronted  him  at  Centralia, 
and  from  which  he  could  only  extricate 
himself  by  making  u  new  contract  for  tbe 
use  of  the  car  for  a  longer  time  than  orig- 
inally thought  needful,  or  by  abandoning 
his  contract  altnsetber,  and  removing  his 
stock  from  the  train.  As  these  views,  tor 
the  present,  app<-ar  to  cut  up  by  the  roots 
appellee's  contention,  we  find  It  unneces- 
sary to  express  any  upinlon  on  any  other 
I>oint  Involved.   Reversed  and  remanded. 


iTUsstatate provides  that  animals  transported 
on  railroads  shall  be  unloaded  and  fed  at  certain 
iDtervals,  and  tliat  a  p^ialty  aball  be  recoverable 
In  ths  fedoral  courts  tax  every  violation  of  the 
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Bbbrt  t.  Dobson  et  s/. 
(Supreme  Court  ef  Mississippi.   April  Term, 

HOMBSTBAn— ACQOISITIOK  AND  EVFOBOBICBNT— 

OCOCPJISOY— 0WNBR8H1P. 

1.  Code  Miss.  18S0,  f  1248,  allowing  a  home- 
stead exemption  in  lands  "owned  and  occnpied" 
as  a  residence,  requires  that  the  right  be  foand- 
ed.  not  merely  on  oocnpation,  but  on  the  owner- 
ship of  some  assignable  interest;  and  a  widow 
denvea  no  right  from  her  deceased  husband  to 
lauds  which  were  oonreyed  hy  him  before  bis 
marriage,  and  wblob  he  was  afterwards  allowed 
to  occupy  merely  as  tenant  at  will. 

i.  A  deed  to  the  property  which  the  widow 
procures  after  her  husband's  death  from  his 
grantee  will  not  support  a  olaim  for  homestead, 
where  it  appears  that  the  creditors  of  the  hus- 
band have  already  levied  upon  the  land,  and  se- 
Qured  an  adjudication  In  th^  favor,  and  against 
the  said  grantee,  for  the  sale  thereof. 

Appeal  from  chancery  conrt,  Bankln 
county;  H.  C.  Conn,  Chancellor. 

This  was  a  bill  by  Eliza  A.  Berry  against 
Sol  Dobson  and  others  asking  that  a 
homestead  be  decreed  to  the  complainant 
as  against  tbe  creditors  of  her  deceased 
huHband.  It  appeared  that  in  August. 
1885,  defendants  recovered  a  Judgment 
against  W.  H.  Berry  and  his  wife,  who 
were  then  occupying  the  land  in  contro- 
versy as  a  homestead.  In  November, 
1S87.  Berry  and  his  wife  conveyed  the 
premises  to  D.  D.  ft  L.  W.  Berry.  After- 
wArds  the  wife  died  without  Issue,  and 
Berry  married  the  complainant.  The 
grantees  permitted  him  to  contlnoe  his 
occupation  of  tbe  premises  as  If  no  con- 
veyance bad  been  made,  and  after  his 
death  hla  widow  occnpied  them.  The 
deed  to  D.  D.  &  L.  W.  Berry  was  not  re- 
corded, and  the  defendants,  considering 
that  W.  H.  Berry  at  the  death  of  bis  first 
wife  had  lost  his  homestead  right  as 
against  their  Judgment,  caused  execotlon 
to  Issue  on  the  land.  D.  D.  &  L.  W.  Berry 
then  had  the  deed  recorded,  and  filed  a 
bill  to  enjoin  the  sale.  Coroplalnanttailed 
to  show  that  defendants  had  notice  of  the 
unrecorded  deed,  and  a  deereewas  entered 
that  the  land  be  sold  to  satisfy  the  Judg- 
ment. W.  H.  Berry  and  his  wife  were  not 
parties  to  the  snit.  The  widow  afters 
wards  procured  a  deed  for  the  premises 
from  D.  D.  &  L.  W.  Berry,  and  filed  the 
bill  in  the  present  snit,  asking  that  tbe 
sale  be  enjoined,  and  that, by  virtue  of  the 
said  deed  and  her  occupancy  of  the 
land,  her  right  to  a  homestead  exemption 
he  recognised.  The  court  sustained  a 
demurrer  to  tbe  bill,  and  complainant 
appeals.  Affirmed. 

H.  8.  Cole  and  Calhoon  A  OreeOt  tor  ap- 
pellant. J.  R.  Enocba  and  A,  J,  MeZMth 
rlUy  for  appellees. 

Caupbrll,  J.  The  appellant  had  no 
right  as  tu  the  land  derivative  from  her 
deceased  husband,  for  he  had  no  Interest 
in  the  land  which  was  transmissible.  He 
was  not  owner  of  any  estate  in  It.  He 
was  but  tenant  at  wilt,  and  this  tenancy 
terminated  at  his  death.  Uomustead 
right  is  founded  on  ownership  of  some  as- 
signable Interest  In  the  land.  It  must  be 
"owned  and  occupied.**  It  may  be  the 
lowest  kind  of  estate,  bnt  it  must  be  an 
interest  in  the  land.  Code,  fil248  ;  9Amer. 
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ft  Eng.  Eoc.  Law,  tit.  "Homestead.** 
The  bnsband  bad  no  Intereet  whatever  in 
this  land,  bat  had  conveyed  it  and  wati 
a  mere  occupant.  It  would  be  a  stranKe 
doctrine  that  an  owner  of  land  could 
put  a  famll7  on  each  quarter  section  of 
blB  land,  and  thereby  place  It  beyoud  the 
reach  ol  creditors,— his  own  and  the  occa- 
pant'B, — which  would  resnlt,  if  the  occu- 
pant conld  claim  it  as  exempt.  The  ap- 
pellant bad  no  right,  by  virtue  of  the  con- 
veyance of  the  land  to  her,  for  her  gran- 
tora  bad  nothing  to  convey.  They  had 
been  adjudged  agatnet  by  the  decree  of  the 
chancery  court,  and  the  appellant,  aa 
their  grantee,  was  In  privity  with  tbem, 
and  bound  by  tbe  decree.  Affirtned. 


(68  Hln.  510) 

CoHBA  et  al.  T.  jEUiaoN. 

(Suprwme  Court  qf  JUtosiw^jpi.  April  Term, 
isei.) 

Wills— IlAnres  or  Bbtatb  Devisbd. 

1.  A  win  direotlnff  the  ezeoators  to  leU  tes- 
jtator's  land,  BQd  to  diTlde  the  proceeds  equally 
'among  his  children,  does  not  by  Implication  vest 
tbo  execators  with  title  to  tbe  land;  and  oonaa- 
quently  tbe  title  and  tiabX  to  nossession  remain 
'in  tbenelrs  until  thesale,  and  they  are  the  proper 
;  parties  to  maintain  ejectment  for  the  land. 

St.  The  fact  that  a  will  conf^  on  the  execa- 
tors a  disoretion  to  carry  on  testator's  Xarm  for  a 
year  does  not  vest  tbem  with  an  estate  In  the 
;lBnd  for  a  longer  period  than  Qie  poBseasion  la 
■necessary  for  that  purpose. 

Appeal  from  drcait  court.  Hinds  coun- 
:ty;  G.  M.  Wiz.liau80N,  Special  Judge. 

Ejectment  by  Clara  T.  Gohea  and  others 
against  Elisabeth  Jemison  for  an  undivid- 
ed 14-15  of  a  lot  of  land.  Tbe  court  dl- 
irected  a  verdict  in  defendant'!!  favor  on 
tbe  ground  that  plaintiffs  bad  not  tbe 
legal  title  to  tbe  land.  Plaintiffs  appeal. 
Beversed. 

Perry  Cohea,  plalntiBs*  ancestor,  died  In 
184S,  leaving  a  will,  the  first  Item  of  which 
contained  tbe  language :  "  I  do  according- 
ly devise,  will,  and  dispose  of  all  my  world- 
ly estate."  By  clanae  18  of  bis  will,  be 
directed  bis  executors  to  complete  a  con- 
tract for  tbe  sale  of  a  specifled  tract  of 
land,  which  he  had  entered  Into  In  his  life- 
time, by  conveying  the  land  embraced 
therein  to  the  vendee  on  the  payment  of 
the  price.  Clauses  14  and  17,  so  far  as  ma- 
terial, are  US  follows:  "(14)  It  Is  my  will 
that  all  my  remaining  lands  In  Hinds 
county  aball  be  sold  by  my  executors  up> 
on  such  terms  and  upon  such  credit  as  In 
their  discretion  shall  deem  most  advlaable 
tor  the  Interests  of  all  concerned  In  my  es- 
tate. It  Is  my  will,  and  my  said  execa- 
tors are  directed,  to  lay  off  said  remaining 
lands  Into  lots  of  ten,  twenty,  and  thirty 
acres  each,  and  sell  tbe  same  upon  the 
most  advantageous  terms,  securing  the 
payment  thereon  in  a  safe  and  satiafautory 
manner."  "(ITJ  After  all  of  my  Just  debts 
and  l^acles  are  paid,  and  charges  on  my 
estate  provided  tor.  It  is  my  will  and  de- 
sire that  all  moneys  remaining  In  the 
bands  of  my  ezecutora,  from  whatever 
source  arising,  sball  be  equally  divided 
among  my  said  children,  Ellsa  Jane  Stone, 
George  J.  Cobea,  David  A.Gobea.  Edward 
W.  Cohea,  and  the  taeira  of  the  body  of  ray 
daughter  Sophia  Jelks,  (now  deceased ;) 
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tbe  said  heirs  of  her  body  eollecttv^y  tak- 
en to  receive,  however,  only  such  portion 
in  said  division  as  their  mother,  were  abe 
living  and  named  with  my  last  aforesaid 
children,  would  have  been  entitled  to  un- 
der said  division,  said  portion  to  be 
equally  divided  among  said  heirs  of  her 
body."  J.Stone.David A  Cobea, andSam- 
nel  Mathews  were  appointed  executors, 
with  power  to  carry  the  will  into  effect. 
They  sold  nearly  all  of  the  land  as  dl- 
rected  by  tbe  will,  excepting,  among  others, 
lot  6,  in  tbe  city  of  Jackson,  comprising 
26  acres.  Two  executors.  Stone  and  Co- 
hea, aubsequently  died,  and  Mathews  re- 
signed. In  1S72,  W.  B.  Jelks.  a  son  of  tes- 
tator's daughter  Sophia  Jelks,  was  ai> 
pointed  administrator  de  boala  noa.  He 
was  entitled,  as  one  of  tbe  devisees  men- 
tioned In  testator's  will,  to  an  undivided 
1-16  of  the  lands  remaining  unsold.  He 
was  in  possession  of  lot  6,  and  finally  dis- 
posed of  It  in  small  parts,  to  different  per* 
sons.  In  1889,  plaintiffs,  as  heira  and  dev- 
isees of  Perry  Cobea,  brougbt  this  action 
of  ejectment  toran  nndlvldedl4-15of  a  por- 
tlon  of  lot  6,  conveyed  to  defendant,  Elisa- 
beth JemlBon,by  Jelks;  and  the  Identity 
of  plaintiffs,  aa  heirs  of  Perry  Cohea,  was 
established. 

E.  E.  Bnldwln,  for  appellants.  Calbooa 
A  Oreen  and  M.  M.  McLeod,  for  appellee. 

CooPBB,  J.  The  general  rale  Is  that  a 
devise  of  lands  to  executors  to  sell  passea 
the  Interest  in  It;  but  that  a  devise  that 
lands  sball  be  sold  by  executors  confers 
but  a  naked  power.  7  Amer.  &  Eng.  Enc. 
Law,  275.  But  In  the  absence  of  language- 
conferring  an  estate  upon  the  executors 
an  estate  by  implication  will  arise  where, 
from  the  nature  of  the  trust  conferred,  it 
Is  necessary  that  an  estate  should  exist 
in  the  trustee  for  Its  execution;  and, 
where  an  estate  Is  expressly  fdven,  it  will 
be  limited  In  duration  to  the  trust  to  be- 
perrormed.  If  a  precise  period  for  Its  termi- 
nation can  be  shown.  8  Jarm.  Wills,  c 
84.  Clearly,  Cohea  did  not  expressly  de- 
vise tbe  lands  In  controversy  to  bis  execu- 
tors, and,  If  they  took  any  estate  in  tbem. 
It  arose  by  implication  from  the  power 
and  duty  of  eeliiog  the  lands  and  distrib- 
uting the  proceeds.  Tbe  better  view,  and 
that  supported  by  the  weight  of  aothorl- 
ty,  la  that  a  mere  power  to  sell  land  and 
distribute  tbe  proceeds  does  not  require 
any  estate  In  the  exerntor,  and  therefore 
none  exists  by  Implication,  and  conse- 
quently that  until  the  sale  tbe  title  and 
right  of  possession  remain  in  tbe  heir  at 
law.  Oreenough  v.  Welles,  10  Cush.  671. 
Fay  V.  Fay,  1  Cash.  98;  Herbert  v.  Smith, 
1  N.  J.  Eq,  141;  Ferebee  v.  Procter,  2  Dev. 
&  B.  4S9;  Hall  v.  Burr,  9  Johns.  104;  HaR< 
kell  V.  House.  1  Const.  (S.  C.)  10B;  Ber- 
gen V.  Bennett,  1  Caines  Cas.  1;  Bogert  v, 
Scbauber,  7  Cow.  187;  Homatne  v.  Hen- 
drickson,  24  N.  J.  Eq.  281 ;  1  Williams. 
Ex'rs,  726  ;  7  Amer.  &  Eng.  Enc.  Law.  725. 
The  discretion  given  to  the  executora  to 
carry  on  tbe  farm  of  tbe  testator  for  one- 
yearcould  Innoevent  couferupon  them  an 
estate  by  implication  (or  a  longer  tlme- 
tban  tbe  possession  was  necessary  for  th» 
purpoae  indicated.  It  follows  uiat  .the- 
legal  title  to  the  land  sued  tar  remains  In. 
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the  beirs  at  law  of  the  testator,  and  the 
court  erred  in  exciadiDg  the  plalntUta'  eri- 
deoce.   Beveraed  and  remanded. 


m  HIM.  ao9> 


Story  v.  State. 


{Supreme  Cvurt  of  MisaiasippU  April  Tftrm, 
1891.) 

HoHiciDB — COSTIXVA.SOE —  Absbite  WlT:n»8KS— 
— Spbcul  ViinuB  —  BxunuTioN  aw  Jurors 
OH  Voir  Dirb— Etidbkob  or  Hotitb  —  Hakh- 
LMB  JilRRoe. 
1.  At  the  time  a  motion  waa  made  in  a  mur- 
der esse  lor  a  oontlnuaace  to  inrooure  witnesses, 
It  was  not  known  whether  they  vroalA  be  present 
or  not  at  the  time  set  for  trial,  aaC  as  a  matter 
ot  fact  every  witness  desired  appeared  in  covirt 
at  the  time  set,  save  one,  on  whom  process  had 
not  been  served,  and  who  was  shotni  to  have  per- 
manently removed  to  another  state.   Held,  tbat- 
there  was  no  error  in  refusing  to  permit  the  ap- 
plicatton. 

9.  After  the  special  venire  of  90  drawn  from 
the  Jury-box  had,  on  the  motion  of  defendant 
been  qnashed,  it  was  annomioed  to  the  court  thai 
the  names  in  the  box  were  exhatisted,  and  the 
court  ordered  the  sherift  to  sumtnon  a  special 
venire  of  80  In  defendant's  case,  ana  overruled 
defendant's  motion  that  the  court  direct  the 
olerk  to  make  up  a  Jury-box  by  depositing  there- 
in the  names  appeariofr  on  the  ]ury-list  for  the 
year.  Held,  that  there  was  no  error,  as,  in  the 
absenoB  ot  evidence  to  the  ctmlzaEy,  it  mast  be 
assumed  that  the  otQcers  had  discharged  tne  do- 
ties  imposed  on  them  by  law,  and  that  the  Jury- 
box  had  been  legally  exhausted. 

8.  There  is  nothing  prejudicial  to  a  defendant 
In  the  court's  examining  Jurors  on  their  voir  dire 
as  to  their  oompeteooy,  allowing  ooansel  to  sug- 
gest questions,  but  not  permitting  them  direotJy 
to  Interrogate  on  the  subject,  turning  them  over, 
however,  to  oonnsel,  after  oeinc'  sausfled  as  to 
their  competency,  to  question  with  a  view  to  per- 
emptory challenge. 

4.  in  a  murder  case,  where  the  killing  waa 
admitted,  and  only  the  circumstances  were  in  dis- 
pute, ana  the  evidence  shewed  tbat  defendant 
was  a  comparative  stranger  to  deceased  and  his 
•flidrs,  wltboat  hatred  or  ill  will  towards  him, 
flie  etate  maT,  for  the  purpose  of  showing  mo- 
tive, prove  uat  a  third  person  entertained  hatred 
for  deceased,  and  desired  to  get  rid  of  him,  and 
that  he  sent  defendant  to  do  the  killing. 

5.  The  state  Introduced  evidence  that  defend- 
ant committed  the  homicide  at  the  instigation  of 
J.,  and  that  after  the  killing  J. 's  son  promised 
defendant  to  send  a  tel^ramto  his  father  to  pro- 
cure him  on  defendant's  bond.  The  son,  on  his 
eroBs-examinatlon  by  the  state,' was  asked  if  he 
had  sent  the  telegram,  and,  without  any  objec- 
Uon  defendant,  answered  tiiat  he  had.  After 
obJecnoB  tfy  defendant  to  the  farther  question 
as  to  contents  of  the  telegram,  witness,  without 
waiting  for  any  direction  of  the  court,  gave  the 
contents  of  the  telegram :  "B.  [defendant]  killed 
B.,  [deceased;]  Justifiable:  will  be  home  on  to- 
morrow's A.  H.  train. "  Held  that,  no  objection 
having  been  made  to  the  evidenoe  of  the  fact  of 
the  sending  of  the  telegram,  the  error,  if  any,  in 
admitting  its  oontenta  was  harmless. 

Appeal  froiD  clrcnlt  conrt,  Holmes  cono- 
ty ;  G.  H.  Cahpbull,  Jud^. 

Eagene  Story  was  convicted  of  murder 
ot  Barney  Kleinfelder.  A  new  trial  waa 
denied,  and  be  appeals.  Affirmed. 

AltOT  deleudant  bad  stated  tbat  be  de- 
sired a  special  vealre,  the  court  ordered 
that  there  be  drawn  I  rem  the  Jury-box 
the  names  of  80  persons  to  constitute  & 
special  ventre.  On  motion  of  defendant, 
the  special  vealre  so  drawn  was  quashed. 
Theraafter  It  was  announced  to  the  court 
tbat  tbenaniMln  the  box  were  exhausted. 


The  court  then  directed  the  sheriff  to  sum- 
mon a  venire  of  80  men,  overruUnjir  de- 
fendant's motion  that  the  court  direct  the 
clerk  to  mtikenp  a  Jury-box  by  deposlt- 
Infc  therein  the  names  appeartni;  on  tbe 
Jury.llat  for  the  year. 
Htuien  Jt  Dodd  and  J.  E.  Qwln,  for  ap- 

S'llRDt.  T.  M,  MUler,  Attj.  Gen.,  and 
ooker  &  WHbod^  for  the  State. 

Cooper,  J.  We  tlnd  no  error  in  the  rul- 
ings of  tbe  conrt  below  In  refusing^  to 
permit  the  appellant  to  make  an  applica* 
tlon  for  a  continuance  when  the  veaire 
waa  ordered,  or  In  directing  the  writ  ot 
veaire  fnciaa  to  the  sheriff,  wfaen,  upon 
the  motion  of  appellant,  the  venire 
drawn  from  the  Jury-box  was  quashed, 
or  in  overruling  the  application  tor  a  con- 
tinuance made  by  appellant  on  tbe  day 
fixed  for  his  trial,  or  in  the  examination  ot 
the  Jurors  upon  their  votr  d/re,  and  im- 
pandlufl:  the  Jury  by  which  be  was  tried 
and  convicted.  When  the  defendant  first 
asked  the  court  to  permit  htm  to  prepare 
hie  application  for  a  continuance,  It  was 

?roper]y  refused,  because  it  could  not 
hen  be  known  whether  bis  witnesses 
would  or  would  not  be  present  at  tbe  time 
fixed  or  about  to  be  fixed  for  trial,  and  it 
they  should  beln  attendance  thesronnd  of 
theappllcatlonwouldfatl,a8ltdla  fall;  tor 
on  tbe  d^  of  trial  every  witness  desired 
by  the  defendant  appeared  in  court,  save 
one,  on  whom  process  had  not  been 
served,  and  who  was  shown  to  have  per* 
manently  removed  to  another  state. 

Tbe  venire  drawn  from  the  Jury-box 
was,  upon  the  motion  ot  tb^  daendaut, 
quashed,  and  It  then  appeared  that  tbe 
Jury-box  bad  bera  szhausted.  Tbedefend- 
ant  then  moved  the  court  to  direct  the 
clerk  to  make  up  a  Jury-box  by  depositing 
therein  the  names  appearing  on  the  jury- 
lIsC  tor  the  year.  The  court  properly  over- 
ruled this  motion,  for,  in  the  absence  of 
any  evidence  to  tbe  contrary,  (and  none 
was  ottered  by  the  defendant,)  It  must  be 
assumea  that  the  officers  discharged  the 
duties  Imposed  on  them  by  law,  and  that 
the  Jury-box  had  been  legally  exhausted. 
In  this  condition  ot  affairs  nothing  re- 
mained for  tbe  conrt  except  to  secure  the 
venire  in  the  method  adopted. 

We  find  nothing  In  the  rule  announced 
by  the  presiding  Judge  tor  the  examina- 
tion of  Jurors  prejudicial  to  tbe  defendant 
That  rule  was  that  the  Judge  would  an- 
dertake  tbe  examination  of  Jurors  upon 
their  voir  dire  touching  tbelr  competen- 
cy, permitting  and  inviting  counsel  to 
suggest  any  questions  they  desired  to  be 
asked,  hot  not  permitting  t&em  to  direct- 
ly Interrogate  the  Jnrors  upon  tbe  subject 
of  their  competency,  and,  after  each  Ju- 
ror had  been  found  competent  by  the 
Judge,  he  waa  then  to  be  examined  by 
counsel  directly,  with  a  view  to  peremp- 
tory challenge,  but  for  no  other  purpose. 
The  rule  thus  announced  by  the  presiding 
Judge  Is  to  be  commended,  rather  than 
reprehended,  tor  its  operation  la  to  pre- 
vent an  unnecessary  consumption  of  the 
time  of  the  conrt,  assures  full  and  Impar- 
tial examination  of  Jurors,  and  violates 
no  right  ot  one  charged  with  crime.  Un- 
der  its  operation,  an  impartial  Jar^, 
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afcalnst  no  member  of  wlilch  1b  objection 
taken,  was  secured  to  tbe  accnsed,  wltb- 
out  bis  buvlne  exhausted  the  peremptory 
cballeDses  allowed  him  by  law. 

On  the  trial  of  tbe  cause  It  appeared 
that  Barney  Klelnfclder,  the  deceased,  by 
an  arrangement  between  blmselt  and  Dr. 
Mnntlord  Jones,  had  eiwted  a  saw-mill  on 
the  plantation  of  the  latter,  which  was 
operated  by  Klelafelder,  who  received 
three-fourths  of  the  lumber  cnt  from  tbe 
timber  on  Jones*  place,  Jonra  receiving  the 
remaining  fourth,  and  that  for  some 
montha  before  the  homicide  there  bad  been 
a  disagreement  between  Jones  and  Kleln- 
felderln  reference  to  their  business.  Aus- 
tin Williams,  tbe  principal  witness  for  the 
state,  and  the  only  eye-witness  to  the 
killing,  gives  the  following  history  of  what 
preceded,  and  the  circumstances  attend* 
Ing,  the  killing:  On  or  about  the  Ist  of 
November,  1889,  the  defendant.  Story,  aud 
Muntford  Jones,  Jr.,  a  son  of  the  owner 
of  the  plantation,  appeared  on  the  place, 
each  armed  with  a  new  Winchester  rifle 
and  a  pistol.  They  took  their  meals  at 
the  house  of  this  witness,  (a  negro,)  and, 
there  being  no  vacant  house  on  the  place, 
slept  at  nltcht  in  his  cutton-Iionae.  Story 
bad  a  pair  of  saddle-bngs,  the  contents  of 
which  were  one  undershirt,  one  pair  of 
drawers,  and  some  Winchester  cartridges. 
Story  and  Jones  arrived  at  the  house  of 
witness  In  tbe  afternoon,  and  Story  some 
time  thereafter  suggested  that  they  should 
go  to  the  mtil.  Jones  replied  that  he  was 
too  tired,  and  preferred  to  watt  until 
morning.  The  next  day  they  met  at  the 
mill,  and,  after  their  return,  witness  heard 
a  conversation  between  them  In  which 
Story  said.  "They  a  re  fine  fellows."  Jones 
replied,  "Yes,  but  I  want  a  Sf^ttlement." 
Story  then  said,  "If  you  cannot  get  a  set- 
tlement, let  ns  do  what  we  came  here  to 
do."  Jones  replied,  "No;  we  came  from 
Kosciusko,  through  Durant,  Lexington, 
and  Tchula,  with  our  guns,  and  It  will  nut 
do  to  have  trouble  so  soon."  Story  then 
■nggested.  "We  will  get  him  off  to  him- 
aelt  some  day.  and  lose  him.  I  came  here 
to  get  those  fellows  off  the  place,  and  will 
do  it  If  I  have  to  kill  every  one  of  them. " 
On  another  occasion,  at  the  house  of  tbe 
witness,  Story,  .lunes,  and  Klelnfelder 
were  all  present,  as  were  several  other  per- 
sons. It  was  night,  and,  when  no  one 
was  looking  at  them,  Story  and  Jones 
"winked  and  batted  their  eyes  at  each 
other  and  at  witness,  and  made  signs  to 
him,"  which  he  Interpreted  as  meaning 
that  be  should  get  the  others  out  of  the 
house,  so  they  might  kill  Klelnfelder. 
Story  then  went  and  called  the  two  ne- 
groes who  bad  his  pistols,  and  got  the 
pistols.  The  witness  then  took  Jones 
aside,  and  told  him  not  to  kill  Klelnfelder 
In  or  about  hie  (witness')  house,  as  it 
would  Involve  witness.  Jones  then  bad 
a  whispering  conversation  with  Story, 
and  returned  and  told  witness  "it  was  all 
light,"  Story  got  up,  and  stood  with  his 
back  to  the  Are,  and  witness  then  called 
bim  aside,  and  said  toblm  that  be  did  not 
want  any  mnrder  at  bis  house.  When 
Klelnfdder  was  about  to  leave  the  house, 
Story  said  to  him,  "tic  oat  this  way," 
directing  bim  to  the  door  which  led 


through  thecotton-fleld.  Klelnfelder  said, 
**No;"  he  would  go  the  other  way.  Then 
Story  insisted  upon  his  going  through  the 
field.  Story  and  Klelnfelder  then  went 
out  together,  and  walked  off  some  dls< 
tance  In  the  dark.  Witness  then  tuld 
Jones  not  to  let  any  murder  be  done,  and 
he  replied  that  there  would  not  be,  and 
called  Story,  who  retnrned,  and  be  and 
Junes  stood  out  doors,  and  talked  awhile, 
but  witness  did  not  bear  tbe  conversation. 
Tbe  clruumstances  of  the  homicide,  which 
was  on  November  14th, as  given  iuthelan- 
guage  of  this  witness,  areastollows:  "On 
tbe  day  of  tbe  killing  of  Klelnfelder  I  went 
across  the  bayou  to  John  Parrot's  to 
weigh  6ome  cotton,  and  found  no  one 
there,  t  came  on  back  late  In  the  evening, 
and  passed  by  where  Story  was  looking 
for  a  squirrel,  stopped,  and  asked  him 
what  he  was  doing.  Ue  said  he  was  after 
a  squirrel,  and  asked  me  to  shake  a  bush 
so  as  to  turn  It  for  bim.  I  did  so,  and 
saw  a  bole  In  the  tree  that  a  squlrrd 
conid  go  into,  and  told  Story  of  It,  and 
that  I  did  not  have  time  to  fool  there.  I 
then  left  him,  and  came  up  the  road,  and 
met  Klelnfelder  about  a  hundred  yards 
from  where  Story  was.  I  stopped,  and 
told  him  I  wanted  to  get  some  lumber, 
and  gave  him  the  size  of  the  house,  and 
asked  him  to  make  out  tbe  bill.  While 
we  were  talking  Story  came  up,  holding 
bis  gun  through  his  arms,  inside  of  bis  el- 
bows, behind  and  across  his  back,  and 
stood  near  Klelnfelder,  with  the  muszle  of 
the  gun  pointing  towards  his  right  side. 
Story  threw  or  moved  himself  by  motion 
of  bis  body  to  and  (ro,  and  changed  his 
right  band  to  the  trigger  and  lock  uf  the 
gun.  All  at  once  thegnn  wentoff.  KMn- 
feUler  said, 'Oh,  Christ,'  and  leaned  for- 
wurd.  Then  Story  handled  bis  gon. 
Klelnfelder  said,  'Don't  shoot  me,*  and 
threw  his  arms  across  his  rbest  or  front 
of  bis  body.  Story  then  threw  the  butt  of 
his  gun  to  bis  shoulder,  and  fired  another 
shot,  and  Klelnfelder  tell  to  the  ground. 
Story  then  shot  bim  again.  Story  then 
told  me  to  go  up  and  feel  In  Kleinfelder's 
pocket,  and  see  If  he  had  a  knife.  I  re- 
fused  to  do  it,  and  Story  leveled  his  gun 
on  me,  and  said  be  had  killed  two  men 
where  he  came  from,  that  Dr.  ,Ionea  would 
bond  him  and  get  him  out  of  it,  and  tuld 
me  if  I  did  not  do  It  he  would  shoot  me. 
I  then  went  np  to  Klelnfelder,  and  felt  in 
his  pocket,  and  felt  the  knife,  but  I  told 
Mr  Story  I  did  not  And  a  knife.  We  then 
went  up  towards  my  house,  and  met  Mr. 
Jones,  about  thirty  yards  from  the  place 
of  killing.  Jones  said,  *What  is  the 
matter?'  Story  said.  'I  have  killed  Barney 
Klelnfelder  down  the  road.'  Jones  asked 
it  he  was  dead.  Story  replied, '  Yes ;  dead 
as  hell.'  Jones  asked,  '  Did  you  flod  a 
knife  or  any  weapon  on  him?'  Story  re- 
plied,'No.'  Jonessaid,  He  had  a  knife; 
I  saw  it  about  a  half  hour  ago.'  We  all 
three  then  went  to  the  body.  Jones 
took  Kleinlelder's  knife  from  his  left-band 
pocket,  and  opened  and  placed  It  by  bis 
side.  He  then  took  Story's  knife,  and  cut 
Story's  coat.  Story  said, '  Take  care,  fel- 
low, don't  cut  my  coat  too  much.  This 
l3  all  tbe  coat  I  have.'  Story  and  Jones 
then  talked  the  matter  over,  aud  aamed 
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what  we  were  all  to  ewear  to  about  tbe 
klUlDX.  Story  told  me  that  It  I  did  not 
swear  to  what  he  had  agreed  on  he  would 
kill  me  wherever  he  found  me,  and  that 
Dr.  Jones  wonld  back  him  ap  In  it;  and, 
it  my  evidence  Bent  him  to  prison,  he 
wonld  kill  ue  whenever  he  got  oat,  it 
made  no  dllterence  bow  lonff.  What  was 
agreed  on  I  Btack  to  antU  I  heard  Story 
was  In  ]ai).  I  was  aJtraid  to  do  otherwise. 
We  then  went  back  to  my  house.  Story 
then  said  to  Jones,  *  I  have  done  what  I 
aKreed  to,  and  I  want  my  pay.'  Jones 
wttd,  *  I  will  telegraph  to  my  father,  and 
he  will  go  on  yuur  bond.'  At  the  time 
Kleintelder  was  killed  he  had  a  bottle  of 
coal-ol]  In  his  right  hand  and  a  stick  In 
his  left,  with  a  sack  across  theetick,  and 
a  ham  In  each  side  of  the  sack.  He  ap- 
peared astonished  at  the  first  shot;  not 
a  thing  Indicated  that  Story  intended  to 
shoot.  He  had  no  knife  In  his  hand  ut 
the  time,  and  not  aa  unkind  word  had 
been  said.  After  the  Becond  abot  he  fell 
on  his  right  side,  and  was  shot  the  third 
time  while  in  that  position."  The  wit- 
ness alBO  stated,  that  on  one  occasion 
Story  said  to  Jonts  that  they  could  kill 
Barney  and  Jake  Kleinfelder,  hnt  it  would 
be  a  pity  to  kill  tlie  yoonK  lad,  (a  young- 
er brother  of  deceased,  who  was  also  at 
the  mill;)  that  when  the  others  should  be 
killed  he  would  leave  the  place  anyway; 
that  on  one  occasion  Jones  and  Story  got 
upa  wlld-hog  hunt,  and  Invited  Kleinfelder 
to  go  on  it,  who  agreed  to  go,  but  did  not 
do  eo;  that  afterwards.  In  a  conversa- 
tion between  Junes  and  Story,  they  said 
Kleinfelder  had  saved  hla  lile  by  not  go- 
ing. The  witness  farther  said  that  hewas 
the  manager  for  Dr.  Jfunes  on  his  place, 
and  that  Story  said  to  him  that  In  any 
controversy  between  the  landlord  and 
ontsiders  the  tenant  should  be  un  tbe  side 
of  the  landlord.  This  witness,  on  cross- 
examlnallon,  admitted  that,  on  theexain- 
inatlon  before  the  coroner's  Inquest,  he 
had  testified  that  when  Story  came  up  to 
where  vltnesB  and  Kleinfelder  were  talk- 
ing aboTit  the  lumber,  he  requested  Klein- 
telder to  keep  an  accurate  account  of  all 
lumber  sawed  by  him  on  tbe  partnership 
mill.  That  Kleinfelder  Inquired  In  an  an- 
gry manner,  "What  in  tbe  hell  have  you 
got  to  do  with  It  any  way  ?  "  That  Story 
said,  '*It  la  a  part  of  tbe  business  fur 
which  I  waa  sent  here."  That  Kleinfeld- 
er then  said.  "I  will  kick  hell  out  of  you, 
and  will  settle  this  matter  with  yon  right 
now,"  and  lunged  at  Story  with  his  knife, 
cutting  him  on  the  breast  of  his  coat,  and 
that  Story  then  shot  and  killed  him.  He 
also  admitted  that  alter  hla  arrest,  and 
while  In  Jail,  he  bad  made  similar  state- 
ments to  several  persona,  but  explained 
that  this  was  becauae  of  his  fear  of  Story. 

Tbe  state  proved  by  a  brother  of  the 
deceased  that  a  abort  time  before  the  kill- 
ing young  Jones  had  attempted  to  have 
a  settlement  of  the  partnership  affairs  be- 
tween his  father  and  tbe  deceased,  but 
failed  to  agree,  and  that  while  the  discns- 
ston  between  Jones  and  the  deceased  was 
in  progress  Story  eat  near  by  with  his  rifle 
across  his  lap.  It  also  waa  proved  by  this 
witness  that  Immediately  after  the  killing 
Le  went  to  the  body  of  hlB  brother,  and 
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found  It  lying  on  the  back,  with  tbe  sack 
of  hams  under  It,  a  bottle  of  coal-oil 
clenched  In  the  right  hand,  the  right  pock- 
et partly  turned  out,  and  the  knife  lying 
near  the  left  side  In  tbe  blood;  that  there 
were  three  wounds  on  the  body  made  by 
balls  from  the  rifle,— one  entering  above 
tbe  left  hip,  traveraing  the  body,  and  com- 
ing oot  on  the  right  side  of  tbe  neck ;  one 
entering  in  front,  and  passing  out  at  the 
back  a  little  above  the  point  of  eutrance; 
and  the  third  entering  beneath  the  left 
ear,  and  catting  the  bat-band  on  the  right 
side  at  its  exit.  Tbe  state,  over  tbe  objec- 
tion of  the  d^endant,  was  permitted  to 
sbow  In  evidence  tbe  following  facta :  By 
thebrotberof  the  deceased,  that  there  was 
a  pending  lawault  bettreen  Dr.  Jones,  the 
owner  of  the  plantation,  and  tbedeceased. 
By  tbe  witness  Austin  Williams,  that  he 
had  gone  tu  Kosciusko  several  times  dur- 
ing the  year  to  see  Dr.  Jones,  who  was 
very  bitter  against  Kleinfelder.  and  got 
witness  to  appear  before  the  grand  Jury 
as  a  witness  against  him,  whereby  several 
Indictments  were  secured  against  him,  by 
reason  of  which  Kleinfelder  was  unfriend- 
ly towards  witness,  which  defendant 
knew,  and  he  knew  that  witness  wanted 
to  get  Kleinfelder  on  tbe  place.  By  wit- 
ness Neal.  that  In  February  preceding  the 
homicide  he  hitd  a  conversation  with  Dr. 
Jonefl  ill  reference  to  the  trouble  between 
Dr.  Jones  and  the  deceased.  In  which  con- 
versation Jones  said  that  "Kleinfelder 
bad  sent  him  [Jones]  word  that  he  was 
going  to  make  cat-fish  bait  out  of  him,  and 
he  never  talked  to  Kleinfelder  without 
having  bis  hand  on  hla  pistol ;  that  he 
waa  going  to  get  rid  of  him.  a  bloe-belUed 
son  of  a  bitch,  and  would  kill  him  it  he 
were  to  make  amotion  agalnsthlm."  By 
witness  Mlllsaps,  that  he  was  tbe  man- 
ager of  the  store  on  the  Marcella  planta- 
tion of  Mr.  Bichardson,  which  is  about 
two  and  a  half  miles  from  Dr.  Jones* 

glace;  that  in  the  spring  preceding  the 
omiuide  he  had  a  conversation  with  Dr. 
Jones,  in  which  he  stated  that  be  desired 
tu  get  rid  of  deceased,  and  would  force 
him  off  his  place;  and  by  this  witness  It 
was  proved  that  the  following  letter  had 
been  written  to  him  by  Jones,  whose 
handwriting  be  recognized,  which  letter 
was  also  admitted  in  evidence,  over  the 
defendant's  objection:  "Kosclnako,  Miss., 
May  30, 1889.  £.  F.  Mlllsaps— Dear  Sir: 
I  hear  that  Kleinfelder  is  selling  all  my 
lumber  to  Gen.  Miles,  and  to  Marcella, 
too.  Is  11  true?  Please  Inform  me  byre- 
turn  mall  bow  many  Winchesters  are  on 
Marcella,  and  how  many  boys  can  I  rely 
upon,  and  who  are  tbey?  What  became 
of  those  deer  dogs  that  Mr.  Alford  had  on 
Marcella?  Yotir  friend  truly,  M,  Jomeb. " 
Also,  over  like  objection,  the  following  let- 
ter written  by  Dr.  Jones  to  the  deceased: 
"Kosciusko,  Miss..  June  6,  1888.  B.  P. 
Kleinfelder — Dear  Sir:  I  wrote  you  two 
weeks  ago  for  a  statement  of  lumbersawed 
at  my  milt  up  to  date.  I  heard  nothing 
from  you.  Again  I  ask  you  for  the 
amount  of  lumber  sawed  at  my  mill,  and 
notify  you  to  saw  no  more;  to  shot  my 
mill  down  from  this  day  on.  We  saw  no 
more  on  shares:  our  agreement  Is  at  an 
end.  A  settlement  is  required,  and  you  to 
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remove  from  my  plantation.  M.  Jones." 
Objection  was  made  to  one  other  piece  of 
evidence,  wblcb  win  be  hereafter  noticed. 
Objection  was  taken  to  all  tbe  evidence 
above  noted,  on  the  groand  that  the  dec- 
larations of  Jones  therein  referred  to  were 
nut  made  in  the  presence  uf  the  defendant; 
that  they  were  remote  in  time  and  irrele- 
vant In  character;  that,  if  introduced  by 
the  state  under  the  theory  that  a  con- 
spiracy was  formed  between  tbe  defendant 
and  Jones  for  the  murder  of  Klelnfelder. 
they  were  made  long  before  any  supposed 
conspiracy  had  been  formed,  and  were  not 
acts  done  or  declaratloos  made  in  tbe 
prosecution  ol  the  common  purpose. 

It  is  unnecessary  to  consider  the  evi- 
dence In  the  lleht  in  which  It  Is  supposed 
by  appellant's  counsel  to  have  been  Intro- 
duced. There  Is  another  view,  andtbeone 
we  Infer  held  by  the  court  below,  in  wblch 
Its  competency,  resting  upon  a  totally  dif- 
ferent principle  than  that  whicb  applies 
where  the  act  of  one  co>conBpirator  is 
■ongbt  to  be  used  In  evidence  agrainst  an- 
other, is  apparent.  The  act  of  oneco-con- 
Bpiratoris  admissible  against  the  other, 
because,  in  contemplation  of  law,  tbe  act 
of  each  Is  the  act  of  all.  Its  competency 
as  evidence  rests  npon  the  same  principle 
that  underlies  the  relation  of  principal 
and  agent  in  legitimate  affairs,  and  Is  sub- 
ject to  the  same  limitations  that  are  there 
applied.  It  is  for  the  same  reason  that 
the  act  of  an  agent  In  civil  affairs  beyond 
the  scope  of  his  agency,  and  the  act  of  a 
co-conapiratornnt  done  in  the  prosecution 
of  the  common  purpose,  are  Incompetent 
to  bind,  and  therefore  incompetent  as  evi- 
dence against  theprinclpal  in  the  onecase, 
or  the  conspirator  on  trial,  in  the  other. 
That  reason  Is  that  the  act  Is  not  that  of 
the  person  against  whom  It  is  invoked, 
done  through  the  hand  of  another,  but  is 
the  Independent,  unrelated  act  of  the  per- 
son by  whom  it  Is  done.  Where  a  con- 
spiracy Is  formed  to  do  an  act,  all  are 
bound  by  tbe  act  of  each  In  the  prosecu- 
tion of  the  common  purpose,  tor-theobjeet 
ol  the  conspiracy  calls  it  Into  existence* 
and  be  who  seeks  to  accomplisb  that  ob- 
ject acts,  not  only  for  himself,  but  for  all 
others  who,  by  Joining  with  him,  aid,  en- 
courage,  and  authorize  the  act  he  does. 
4  Amer.  &  Eng.  Enc.  X^w,  {  621,  note  5. 
But  a  person  actually  committing  a  crime 
IB  none  the  less  responsible  for  It  whether 
be  acts  for  himself  alone  or  for  hlmsell  and 
others.  Upon  tbe  trial  of  tbe  actual  per- 
petratorofan  offense.  It  Is  not  necesttary 
for  the  state  to  show  by  direct  evidence 
the  motive  which  impelled  him  to  commit 
it.  A  malicious  killing  of  Itself  Implies 
some  unlawful  motive,  and  the  state  need 
not  eBtabllsh  what  that  iB  by  speclSe 
proof.  But  It  does  not  follow  that  be- 
cause It  need  not,  therefore  It  may  not, 
make  such  proof.  It  cannot  be  said  that 
tbe  motive  with  which  an  act  Is  done  Is 
irrelevant  to  explain  Its  character  or  to 
strengthen  the  probability  that  the  per- 
son shown  to  have  committed  It  was  im- 
pelled by  such  motive  ratber  than  some 
other.  Mr.  Stephen,  In  his  admirable  Di- 
gest on  the  Law  of  Evidence,  thus  formu- 
latea  tbe  rule :  "Where  there  is  a  question 
■whether  any  act  was  done  by  any  person. 
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the  following  facts  are  deemed  to  be  rele- 
vant, that  is  tosay:  Any  fact  which  sup- 
plies a  motive  for  such  an  act,  or  which 
constitutes  preparation  for  It;  any  subse- 
quent conduct  of  such  pemon  apparently 
Influenced  by  tbe  doing  of  the  act;  and 
Emy  act  done  In  consequence  of  it  or  by  the 
authority  of  that  person."  Stepb.  Dig. 
Ev.  p.  80,  art.  7.  In  trmtinj^  tbe  snbject 
under  inqnlry,  Mr.  Roscoe  says:  "But 
there  are  cases  In  which  much  greater  lati- 
tude is  permitted,  and  evidence  is  allowed 
to  be  given  of  the  prisoner's  conduct  on 
other  occasions,  where  It  has  no  other 
connection  with  the  charge  onder  inquiry 
than  that  It  tends  to  throwllght  on  what 
were  his  motives  and  Intention  In  doing 
the  act  complained  of.  This  cannot  be 
done  merely  with  the  view  of  Inducing  the 
Jury  to  believe  that,  because  the  prisoner 
has  committed  a  crime  on  one  occasion, 
he  is  likely  to  have  committed  a  similar 
offense  on  another,  but  only  by  way  of 
anticipation  of  an  obvIouB  daenae.^  X 
BOBC. Grim. Et.  140.  InBexT.aeweB,4Car. 
A  P.  221,  upon  an  Indictment  tor  murder  of 
one  Hemmlngs,  It  was  ooened  that  great 
enmity  existed  between  Parker,  the  rector 
of  a  parish,  and  hla  parishioners,  and  that 
the  prisoner  had  used  expressions  of  enmi- 
ty against  the  rector,  and  said  that  he 
would  give  £50  to  have  blni  shot;  that 
tbe  rector  was  shot  by  Hemmlngs;  and 
that  tbe  prisoner  and  others  who  had  em- 
ployed blm,  fearing  that  they  should  be 
discovered,  had  themselves  murdered 
Hemmlngs.  Evidence  of  the  malice  of  the 
prisoner  was  given  without  objection, 
and  it  WBB  then  proposed  to  show  that 
Hemmlngs  was  the  jperaon  by  whom  tbe 
rector  was  murdered.  Tbls  was  objected 
to,  bnt  1.ITTLEDA.LB,  .T.,  decided  that  It 
was  admissible.  In  Hunter  v.  State,  43 
Ga.  488,  It  was  held  competent,  as  tending 
to  show  motive  on  the  part  of  the  accused, 
to  prove  that  he  was  the  rejected,  and  the 
deceased  the  accepted,  suitor  of  a  particu- 
lar lady,  and  that  rumors  of  an  approach- 
ing marriage  between  the  lady  and  the  de- 
ceased were  brought  to  tbe  knowledge  of 
the  accused.  The  court  there  said:  "In 
the  administration  of  the  criminal  law, 
any  fact  shedding  light  upon  the  motives 
of  the  transaction  will  not  be  excluded 
from  the  consideration  of  the  Jury,  wheth- 
er It  goes  to  tbe  attestation  ot  innocence 
or  points  to  the  perpetrator  of  the  crime." 
For  a  like  purpose.  It  has  been  held  com- 
petent to  show  that  the  defendant  and 
deceased  both  sustained  a  relation  of  Illicit 
Intercourse  with  the  same  woman,  (State 
V.  Larkln,  11  Nev.  316;)  that  tbe  prisoner 
was  In  the  habit  of  having  Illicit  inter- 
course with  the  wife  ottbedeceased,  (Stout 
V.  People,  4  Parker.  Crim.  R.  71;)  that 
the  Btep-cblldren  of  the  accused,  with  one 
of  whom  he  had  Illicit  Intercourse,  had  left 
bis  house  and  gone  to  that  of  the  deceased, 
who  refused  to  give  them  up,  (Fraaer  v. 
State,  65  Ga.  826;)  fhal  the  deceased  bad 
a  few  days  before  killed  a  near  relative  of 
the  prisoner.  (Kelose  v.  State, 47  Ala.K73;) 
and  in  Hendrickson  v.  People,  1  Parker, 
Crim.  R.  406,  and  State  v.  Green,  Conn. 
203,  In  which  cases  tbe  prisoners  were 
charged  with  uxoricide,  It  was  held  com- 
petent to  anticipate  the  presnmption  of 
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coDjogal  atfection,  and  ehow,  In  the  one 
case,  that  the  priBoner  was  not  iu  truth 
the  hoBband  of  b)B  auppoBed  wUe,  becaoap 
be  had  a  living  wife  at  the  time  of  bin  mar- 
riage to  the  deceased ;  and,  In  the  other, 
that  by  the  will  of  the  wife's  father  the 
prisoner  had  been  disappointed  in  hta  ex- 
pectations of  pecuniary  sain  in  becoming 
connected  with  the  family.  In  many  of 
these  cases  the  expreBsioo  is  used  that, 
even  where  snch  evidence  is  Inconcluaive 
and  ot  bnt  slight  volue,  It  Is  proper  to  sub* 
mlt  It  to  the  Jnry  ander  aomoDltloD  not 
to  assume  the  crime  from  the  mereraotlTe. 

It  would  be  dlfflcnlt  to  Imagine  acase  In 
which  snch  evidence  should  be  admitted 
if  it  was  Incompetent  nnder  the  facts  of 
the  present  one.  It  the  teBtlmony  ot  the 
state's  witness  was  believed  by  the  jury, 
the  defendant,  by  his  own  declaratlonB, 
had  connected  the  malice  ot  -  Dr.  Jones 
towards  the  deceased,  and  hfs  desire  to 
have  him  driven  from  his  plantation,  with 
the  killing,  as  the  motive  by  which  be  waB 
Impelled.  It  appoars  as  an  uncontro- 
verted  fact  that  the  appellant  had  never 
seen  or  heard  of  Kleinfelder  antll  the  day 
before  he.  with  young  Jones,  appeared  on 
tiie  farm.  Naturally  the  accused  would 
have  tneisted  before  the  Jury  that  a  kill- 
ing BO  barbarouB  and  borrld  as  that  tes- 
tified to  by  the  state'H  witness  conid  not 
occur  without  some  motlvepotentenough 
to  impel  the  act,  and  that  he,  a  confessed 
stranger  to  the  deceased  and  hiB  affairs, 
without  hatred  or  ill  will  of  any  kind 
against  him,  and  without  occasion  tor  de- 
airing  to  injure  him,  could  not,  in  the  nat< 
nre  of  humanity,  have  done  the  deed  as 
detailed  by  the  witness.  In  anticipation 
of  this  defense,  the  state  laid  the  fountain 
of  malevolence  a  Btep  beyond,  and  at- 
tempted to  show  that  the  hatred  towards 
deceased  resided  In  another,  and  that  the 
prisoner  murdered  him  because  of  the  pro- 
curement of  that  other.  The  fact  of  the 
killing  stands  confeKied;  its  details  are 
alone  in  controversy.  According  to  the 
state's  witness,  the  killing  was  of  nn- 
paralleled  barbarity,  so  exceptional  In 
character  as  to  stagger  credulity,  but  tor 
the  fact  that  the  wounds  on  the  body  and 
theinenmbered  hands  of  the  dead  man  lend 

Sotent  corroboration  t.a  bis  story.  The 
efendant  claimed  that  he  was  the  party 
Msailed,  and  that  he  killed  the  deceased 
In  necessary  self-defenae.  Under  these  cir- 
cumstances, It  was  especially  important 
that  the  state  Bhould,it  possible,  establish 
the  motive  of  the  crime.  Looking  to  the 
whole  evidence,  that  for  the  state  and  the 
defense,  It  Is  not  difficult  to  trace  the  crime 
from  ItB  inception  to  Its  eoosummatloD. 
On  the  30th  of  October,  according  to  de- 
fendant's own  testimony,  he  was  em- 
ployed by  Dr.  Jones  to  go  to  the  planta- 
tion to  guard  convicts  who  were  to  be 
secured  in  the  following  January.  Toung 
Jones  and  the  appellant,  armed  with  two 
Winchester  rifles  and  pistols,  with  one 
change  ot  underclothing  tor  the  two,  and 
fully  supplied  with  cartridges,  left  Kos- 
ciusko for  the  plantation  thenext  day.  In 
two  weeks*  time  Joues  was  rid  of  tbemau 
whose  presence  nn  his  plantation  an- 
noyed him,  and  the  appellant  stood  be- 
fore the  Jury  explaining  how  the  deceased. 
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with  a  bottle  ot  coal-oil  In  one  hand  and 
two  hams  and  a  knife  In  the  other,  made 
a  sudden  and  violent  assault  upon  him, 
who  was  then  armed  with  a  Winchester 
rifle,  and  how.  In  defense  of  his  life,  he 
slew  him.  Under  the  facts  ot  this  case.  If 
the  evidence  admitted  to  show  motive 
were  as  clearly  Incompetent  as  under  the 
law  it  Is  competent,  we  should  still  hesi- 
tate tu  disturb  a  verdict  otherwise  so 
abundantly  supported. 

It  mmalns  to  notice  bnt  a  single  other 
exception.  After  the  homicide,  according 
to  the  testimony  of  Williams,  young  Jones 
promised  the  accused  to  send  a  telegram 
to  his  father  to  proctire  him  to  become 
surety  upon  appellant's  bond  to  appear 
and  answer  for  the  killing.  When  upon 
the  stand  as  a  witness  for  the  defendant, 
Jones  was  asked  If  he  had  sent  the  tele- 
gram, and.  without  objection  by  the  de- 
fendant, replied  that  he  had.  He  was  then 
asked  to  state  its  contents,  whereupon 
the  defendant  objected  on  the  grounds— 
First,  that  the  telegram  was  the  best  evi- 
dence of  Its  contents;  and,  second,  that  it 
was  incompetent,  in  any  event,-  against 
dettodant.  The  coort  seems  not  to  have 
ruled  upon  the  whole  objection.  The  bill 
of  exceptions  Btatee  that  the  Judge  ruled 
that  the  wltnras  could  not  be  required  to 
answer  until  the  telegram  should  be  first 
shown  him.  Whereupon  the  w1tneBB,with- 
out  wafting  for  the  court  to  direct  him  to 
answer,  replied,  giving  the  contents  of  the 
telegram  as  tollows:  "Eugene  killed  Bar- 
ney; Justlflable;  will  be  home  on  to-mor- 
row's a.  u.  train."  We  are  not  prepared 
to  say  that  this  evidence  should  have  been 
admitted,  but,  since  no  objection  was 
made  to  the  evidence  ot  the  tact  that  the 
telegram  was  sent,  we  find  nothing  in  its 
contents  as  proved  tending  tu  the  injury 
of  the  defendant.  The  Judgment  la  ai- 
firmed. 

(68  MlSB.  660) 
HUOHSTON  V.  BOARn  OF  SUPKBVIBOBS  OF 

CABROL.L  County. 

(Supreme  Court  cf  iftsffisstppt  April  Term, 
1891.) 

CoDNTT  AsasssoB— Additions.  CoupBiraATiON 
roB  Pabt  Sebvioeb. 
A  ooanty  assessor,  who  hu  received  from 
the  county  five  cents  for  *'eBoh  individual  as- 
sessed" hy  him  durine  the  years  1888  and  1839, 
as  provided  by  Act  Miss.  Feb.  16,  1S84,  then  in 
force,  Is  not  entitled  to  an  additional  oompensa- 
tlon  under  Act  Feb.  H,  1890,  $  1,  wblcb  directs 
the  county  board  of  each  ooan^  to  allow  the  as- 
sessor five  cents  "for  eadi  pOll  asseaaed"  Dy  him 
iB  1888  and  1889,  where  oe  has  **not  rectived 
any  allowance  heretofore,**  since  there  is  no 
plainly  expressed  purpose  tn  the  aot  of  1890  to 
give  the  assessor  a  compensation  iu  addition  to 
what  he  has  already  received  for  hla  lervices  in 
those  years. 

Appeal  from  circuit  court,  Carroll  coun- 
ty ;  C.  H.  CjtMFBELL.  Judge. 

Action  by  P.  M.  Hughston,  tax  assessor 
of  Carroll  county,  against  the  board  of 
BuperTlsors  of  said  county,  for  9315.16,  ad- 
ditional compensation  alleged  to  be  due 
htm  for  hlH  services  In  188^^  and  1889,  under 
Act  Miss.  Feb.  14, 189u.  Judgment  for  de- 
fendant, and  plaintiff  appeale. 

On  the  trial  it  was  admitted  that  plain- 
tiff had  performed  the  aervlces  sued  for; 
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but  the  coanty  showed  that  he  bad  been 
paid  $203.80.  In  full  for  makiDX  Individual 
assessinents  In  1888.  which  racluded  the 
aRsesHinents  ot  polls,  and  that  he  had  been 
paid  f 281.65  in  full  for  elmllar  servlcea  In 
1889.  Act  MiB8.  Feb.  16.  im.  (Laws  1884, 
p.  17.)  In  force  daring  1888  and  1889,  pro- 
vides: "The  board  ot  snperviaora  In  each 
county  shall  allow  the  assessor  five  cnnta 
for  each  Individual  asBessed,  payable  out 
of  the  county  treasury. "  Act  Feb.  14, 1890. 
(Laws  1890,  p.  S5,)  provides  as  follows: 
"Section  1.  The  hoards  of  supervisors  of 
the  couu  ties  in  this  state  shall  make  an 
allowance  to  the  aaseasor  In  their  coun- 
ties amoantluK  to  five  cents  tor  each  poll 
assnsed  in  1888,  and  the  same  in  and  fur 
1889,  wbere  the  nsseBsors  have  not  received 
any  allowance  heretofore  by  the  boards 
ot  supervisors  or  auditor.  Sec.  2.  Here- 
after the  assessors  of  the  various  countlea 
in  this  state  shall  have  and  receive,  In  ad- 
dition to  the  compensation  now  allowed 
by  law,  five  cents  for  each  poll  ossesfied  In 
each  year,  to  be  paid  out  ul  the  county 
treasury  on  an  allowance  by  the  board  of 
supervisors. " 

SotBBri'ille  &  MeClurg,  for  appellant. 
Soutbwortb  A  Sterana,  tor  apiiellee. 

Campbell,  C  J.  The  flmt  section  of 
"An  act  for  the  relief  of  asseeson  in  tbfa 
state  and  for  otlier  purposes."  approved 
February  14, 1890,  does  not  contain  apt 
words  to  entitle  assessors  to  five  cents  for 
each  poll  assessed  In  18i:<S  and  1889.  in  ad- 
dition to  the  compensation  allowed  by 
former  laws.  It  It  was  the  purpose  to 
give  additional  compensation  for  past 
aervlces.  It  should  have  been  plainly  ex- 
pressed. Affirmed. 

(eS  lUai.  <80)   

WiLUAMs  et  al.  V.  State,  to  Use  of  Flip- 
pin  et-  ul. 

(8wpreme  Court  of  Mississippi.   April  Term, 
1891.) 

ASimnSTRATOB'B  BOKD  —  LlABILITT  OV  SdRBTIBB 

— Limitation. 
L  The  death  of  aa  admlolstrator  of  an  un- 
settled estate  does  not  start  the  ranuing  of  the 
•tatute  of  limitatioDS  In  favor  of  the  sureties  on 
his  admlnistiatlon  bond,  since  the  liability  of 
the  deceased  administrator  is  not  fixed  until  the 
decree  of  the  court  approving  the  final  account 
submitted  by  his  administrator,  and  the  statute 
does  not  begin  to  run  until  the  rendition  ai  such 
decree. 

2.  The  rale  that  a  decree  finally  settling  an 
administrator's  acooant,  and  fixing  the  amount 
due  from  him  to  the  estate,  is  srima  facie  evi- 
dence against  the  sureties  on  nls  bond  as  to  the 
amount  of  their  liability,  wneu  saed  by  the  dis- 
tributees, applies  also  where  the  decree  Is  ren- 
dered after  the  administrator's  death  on  a  final 
account  submitted  by  his  administrator. 

8.  The  sureties  on  the  bond  of  a  deceased  ad- 
ministrator are  not  chargeable  with  any  misap- 
plication of  the  assets  of  bis  own  estate,  made  oy 
bis  administrator. 

Appeal  from  chancery  court,  Grenada 
county;  B.  T.  Kimbrot'oh,  Cfaflncellor. 

Action  by  the  state,  to  the  useof  Martha 
E.  Fllppin  and  otbers,  against  W.  S.  V/U\- 
iamsaad  others,  sureties  ou  the  bond  of 
Samuel  F.  Fllppin,  administrator  of  the 
estate  of  John  P.  Flippin,  deceatied. 
Powell  Flippin,  a  son  of  the  administra- 
tor, Samuel  F.»  and  a  grandson  ut  the  In- 


testate John  P.,  wao  not  Joined  as  a  party 
plaintiff.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.  Affirmed. 

R.Borton  and  A.  H.  WmSeI<l,toT  ap- 
pellants.  WilUata  C.  McLean,  for  appellees. 

CoopBB.  J.  John  P.  Flippin  died  In  De* 
cember,  1877,  and  in  January,  1878,  ad- 
ministration upon  his  estate  was  granted 
to  Bamuel  F.  Flippin,  who  qualified  and 
gave  bond,  with  the  appellants  as  hie 
sureties.  In  November,  1878.  Samuel  F. 
Fllppin  died  Intestate,  and  administration 
upon  biH  estate  was  granted  to  one  Wlll- 
lams.  who,  aa  sncb  adminiatratur,  filed 
the  final  account  of  his  ioteetate  as  ad- 
ministrator of  the  estate  of  John  P.  Fllp- 
pin. Thisfinal  account. ae  paswed, showed 
a  balance  of  $1,241.59  due  by  the  deceased 
administrator  to  the  estate  ot  his  Intes- 
tate, and  on  the  15th  of  September,  1888, 
a  decree  was  rendered  thereon  against  the 
administrator  uf  the  deceased  adminis- 
trator fur  that  snm.  Administration  de 
boaia  non  ot  the  estate  of  John  P.  Flip- 
pin was  granted  to  Mrs.  Mary  E.  Flippin, 
and,  the  estate  having  been  finally  settled, 
the  present  suit  Is  brought  by  the  dis- 
tributees ot  Jolin  P.  Fllppin  against  the 
sureties  upon  tlie  bond  of  Samuel  F.  Fllp- 
pin to  recover  the  amount  of  the  said  de* 
cree,  less  the  sum  of  f 562.74.  paid  by  the 
administrator  of  Samuel  F.  upon  the 
same,  the  estate  of  Samuel  F.  having  been 
fully  admlnlsterpd  as  an  insolvent  estate. 
This  suit  was  brought  on  the  11th  of  Sep- 
tember, 188S,mure  than  six  years  after  the 
death  of  Samuel  F.  Fllppin,  but  lees  than 
six  years  from  thedate  of  thedecree above 
referred  to.  The  defeiidants  pleaded  the 
Rtatnte  of  limitations  of  six  years  after 
the  death  of  the  administrator  and  before 
suit  brought  In  bar  thereof,  and  the  ac- 
tion of  the  court  below  in  dieallo wing  this 
plea  presents  the  first  ground  of  tbeerrora 
BBslgned. 

It  is  urged  by  the  appellants  that  the 
death  of  the  admlulstratoi*  terminated 
the  trast  for  the  faithfni  admlnlstratloA 
of  which  they  had  become  bound,  and 
that,  since  any  devastavit  by  their  princi- 
pal must  have  preceded  this  event,  the 
Ktatute  of  limitations  then  began  to  run, 
and  by  the  lapse  of  the  statutory  period 
between  the  death  ot  the  administrator 
and  the  Institution  of  this  suit  tkej  are 
discharged  ot  all  liability  as  suretleson  his 
bond.  To  this  contention  on  the  part  of 
the  sureties  ft  is  snfTiclent  to  reply  that,  . 
though  the  admlnlBtratur  may  die,  the 
adnilnlRtraticm  committed  to  his  hands 
continues  In  the  court  until  closed  by  his 
personal  representative  in  the  manner  dl> 
rected  by  law.  The  death  of  the  adminis- 
trator isnotader«s<aWt  of  theestate,and 
cfinfera  no  right  of  action  either  npon  the 
adraintstratur  de  bonis  nouof  the  original 
Intestate  or  upon  his  distributees.  It  is 
the  decree  of  the  court  having  administra- 
tion ol  the  estate  rendered  upon  the  final 
account  of  the  original  administrator 
made  byhla  administrator  which  fixes  the 
liability  of  the  deceased  administrator, 
and  from  its  date  the  statute  ot  limita- 
tions beKins  to  run.  Nunnery  v.  Day,  64 
Miss.  467,  1  Sooth.  Bep.  636;  Ciooper  v. 
Cooper,  61  Miss.  676. 
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The  defendantbobjected  to  tlie  iotruduc- 
tlon  Id  evidence  against  tbem  of  the  de- 
cree ul  September  16. 18S8,  rendered  upon 
the  flnat  account  ot  Samnel  F.  Fllppln  as 
administrator,  by  his  admlniBtrator,  WIII- 
laiDH,  on  the  ground  that  It  was  rea  inter 
alit's  acta,  and  therefore  incompetent.  It 
is  conceded  by  connHel  that  Blnce  the  de- 
cision of  LlpBComb  r.  PoBtell.  38  Miss.  476, 
It  has  nnlforraly  been  held  In  tfala  state 
that  an  acconnt  of  the  administrator  In 
tbe  coarse  of  admlnlBtration.  or  a  Judg- 
ment or  decree  against  him,  ia  admlssibl'^ 
In  evidence  against  tbe  saretlts,  and 
makes  a  prima  facie  case  to  be  rebutted 
by  them.  The  contention  la  that  a  differ^ 
ent  mle  Bliould  apply  to  an  account  ren- 
dered by  tbe  peraonal  representative  of  the 
deeeased  administrator,for  whom  and  lor 
whose  acts  tbe  sureties  have  not  hound 
themsrlveB.  Goanael  rely  principally  upon 
tbA  decisions  of  the  supreme  court  ot  Ala- 
bama, notably  that  of  Martin  v.  Ellerbe, 
70  Ala.  S84.  In  that  state  it  seems  to  t>e 
settled  that  a  decree  In  theadmlnis^ation 
of  an  estate  rendered  npon  the  final  ae- 
count  of  an  administrator  by  his  adminis- 
trator cannot  be  given  in  evidence  Id  a 
suit  against  the  sureties  on  the  adminis- 
trator's bond,  but  that  a  decree  made  up- 
on the  account  of  the  principal  adminis- 
trator Is  conclusive  aguInBt  his  pureties. 
We  cannot  concur  lu  thecorrectnesH  of  tbe 
views  entertained  by  tbe  Alabama  court. 
We  can  pm^ve  do  well-founded  dlstine- 
tion  between  one  decree  and  the  ottae^ 
when  both  are  made  by  the  conrt  having 
Jurisdiction  of  tbe  administration,  and  Id 
the  course  thereof.  The  condition  of  ttie 
bond  of  tbe  administrator  U  that  he  shall 
"periorm  tbe  duties  reanlred  of  hfm  by 
lawi^whlch  dutlesconslst  Inthednead- 
mlnlstratlon  of  the  estate  by  tbe  payment 
of  debts  and  the  distributinn  of  the  re- 
mainder among  those  entitled  to  receive 
it.  There  is  much  confusion  and  diver* 
slty,  both  of  argnment  and  decision,  upon 
tbe  question  ot  the  competency  and  effect 
in  evidence  of  a  Judgment  ordecree  against 
tbe  principal,  when  offered  against  the 
sureties  npon  blBadmlnlstration  bond.  In 
Alabama  eueb  Judgment  or  derree  Is  con- 
elusive,  but  a  derree  upon  an  account  ren- 
dered by  theadminfstrator  of  the  udmlnls- 
trator  Is  not  evidence  at  all.  In  North 
Carolina  a  Judgment  agalDBt  the  adminis- 
trator Is  not  evidence  at  all  against  the 
BUTettes.  MrKellar  v.  Bowell,  4  Hawks, 
M.  In  Virginia,  South  Carolina,  Georgia, 
New  Tork,  nnd  Ulsalssippl,  the  argument 
1b  against  the  competency  of  the  evidence; 
bat  the  dectslonB  are  that  It  la  competent, 
bnt  not  conclusive,  evidence.  Munford  v. 
Overeeera.  2  Band.  (Va.)  SIS;  Craddock 
V.  Turner,  «  Lelirb,  116;  Lyiea  v.  Caldwell, 
8  McCord,  225;  Ordinary  v.  Condy.  2  Hill, 
(S.  C.)  813:  Bryant  t.  Owen.  1  Oa.  866; 
Douglass  V.  Rowland,  24  Wend.  86;  Lipe- 
comb  V.  PoBtell,  88  Mlaa.  476.  As  we  have 
observed,  we  are  unable  to  adopt  tbe  dis- 
tinction of  the  supreme  court  of  Alabama, 
by  which  a  difference  Is  made  between  the 
decree  against  the  administrator  on  an 
account  rendered  by  him  and  a  decree 
rendered  against  tbe  estate  of  snch  ad- 
ministrator upon  bis  Ana!  acconnt  ren- 
dered by  his  administrator.  Each  Is  a  de- 
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cree  In  the  administration  of  the  estate; 
each  Is  concluBlve  against  the  principal  In 
the  bond  or  his  personal  representative; 
and  each  is  upon  an  acconnt  filed  in  the 
adminlatration  of  the  estate  by  tbe  first 
administrator,— one  being  rendered  by 
bim  Id  person,  and  tbe  other  by  his  per- 
sonal representative  for  htm.  It  Is  to  be 
remembered  that  tbe  statute  provides  for 
both  accounts  as  a  part  of  the  lawful  ad- 
mlnlstratfon  ol  the  estate,  and  It  is  for 
that  that  the  saretles  have  bound  them- 
selves. Their  obligation  la  that  the  ad- 
ministrator Bhall  acconnt  for  and  pay 
over  the  estate  committed  to  hlB  chaise. 
"The  decree  la  evidence  that  he  has  bera 
called  upon  and  baa  not  performed  this 
obligation,  and  thna  proves  the  breach 
assigned. "  Lyien  v.  Caldwdl.  8  McCord, 
2^.  The  appellecis  are  not  chargeable 
with  any  misapplication  by  the  adminis- 
trator of  the  estate  of  Samuel  Fllppln  of 
the  aasets  of  bis  estate.  They  had  no  con- 
trol over  tbe  aame,  and  could  not  have 
prevented  tbe  payment  to  Pow^ell  Fllppln» 
who.  it  iBconceded.  was  not  entitled  to  re- 
ceive anything  until  the  debts  of  Samuel 
should  have  been  fully  paid.  But  this 
was  a  mei'e  wasting  ot  the  estate  of 
Samuel  Fllppln,  and  for  that  blsadmlnlft- 
trator.  and  not  appellees,  must  respond. 
The  decree  Is  affirmed. 


(68  Hiss,  m) 

(}atdbn  t.  Tofts. 

(Supreme  Court  of  MiMissippi.   April  Tenn, 
1S91.) 

AsaiainiBNT  won  Benefit  or  Cbeditors— Bishts 

or  ASSIONBB— Coin>ITIONAL  Ba1.B. 

Code  Miss.  1880,  {  1800,  providing  that  aU 
property  used  or  acquired  by  a  trader  In  his  bus- 
iD«s8  snail,  as  to  his  creditors,  be  liable  for  his 
debts,  and  be  Id  all  respects  treated  in  favor  ot 
his  creditors  as  his  property,  gives  his  assignee 
for  tbe  benefit  of  creditors  no  better  title  than 
be  bad  bimself  to  propwty  used  In  his  business, 
and  which  he  held  under  a  contract,  arknowl- 
edged  and  duly  recorded,  providing  that  the  title 
should  remain  In  his  seller  unUl  all  the  Install- 
ment notes  for  the  purchase  thereof  bad  beeok 
paid,  there  being  at  the  time  of  the  assignment 
notes  due  and  anp^d  and  others  not  yet  due. 

Appeal  from  circuit  court,  Montgomery, 
county;  Jamkb  T.  Fant,  Judge. 

Replevin  by  James  W.  Tufts  against  R. 
T.  (layden  for  a  soda  fountain  and  appa- 
ratus. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Befendantwas  the  assignee  for  the  bene- 
fit ot  creditors  of  a  firm  of  druggists  to 
wblcb  plaintiff  had  sold  tbe  property  by 
a  c<mtract  acknowledged  and  duly  record- 
ed, providing  that  title  should  remain  In 
plaintiff  until  the  several  installment  notes 
for  tbe  purchase  thereof  should  he  paid. 
Tbe  property  was  used  by  tbe  firm  in  Its 
businem,  but  at  the  time  of  the  asBlgu- 
ment  there  were  several  notes  dne  and  un- 
paid and  several  others  not  yet  due.  De- 
fendant took  poBseBBloD  of  tbe  property, 
claiming  it  by  virtue  of  the  asulgnnient 
and  the  provision  of  Code  AIIsh.  1880,  S 
1300,  that  all  property  used  or  acq  nf red 
by  a  trader  in  bis  business  shall,  as  to  the 
creditors  of  such  person,  be  liable  for  hta 
debts,  and  be  in  all  respects  treated  In  favor 
of  bis  creditors  as  bis  property. 
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Sweatmaa,  Trotter  d  Knox^  for  appel- 
lant.  Calboon  A  QncD,  for  appellee. 

Campbblx.  C.  J.  As  tbe  assignee  held 
by  the  same  title  by  which  his  asslgaora 
did,  the  plalDtltf  was  eatltled  to  recover. 
1  Amer.  &  Eng.  Enc.  Law,  864.  Affirmed. 


(68  SUM.  7U)   

STATE,  to  Dse  of  Lafatettk  Codntt,  v. 
Hall  et  a1. 

(Suprnne  Cowrt  qf  JriMterippC  April  Term, 
1891.) 

Codntt  Tebasusbbb — Penalties — Liabilitt  or 
SnSBTT — Plsasixob. 

1.  The  provision  of  Code  Hiss.  |  868,  that  if 
a  ooDuty  treaaorer  shall  neglect  to  make  a  report 
to  the  board  of  sopervlBoro  at  tbeirrestilar  meet- 
ing, or  at  other  times,  when  required,  he  shall 
forfeit  tbe  sum  of  1200,  is  in  the  nature  of  a  pon- 
ishment  to  the  treasurer  indlvidaally,  for  which 
his  sureties  are  not  liable. 

S.  A  oomplaint  in  an  aatlon  on  tbe  bond  of  a 
ooontT  treasurer  alleged  that  the  treasurer  failed 
to  make  reports  to  tbe  supervisors  at  their  reg- 
ular meeting,  as  required  by  Code  Hiss.  |  IWO; 
that  by  reason  ttiereof  the  board  were  not  in- 
formed that  Uie  treasurer  had  mingled  the  gen- 
eral funds  of  the  county  with  ttie  school  funds, 
aad  of  the  mingled  funds  had  embeuled  a  oer- 
tldnamount:  that  bymlngUugthe  funds  the  treas- 
urer had  made  It  impossible  fat  plaintiff  to  know 
what  particular  fand  was  embezzled,  and  because 
of  such  want  of  knowledge  plaintiff  was  unable 
to  recover  on  the  general  bond  given  by  the 
treasurer  for  county  lunds ;  that,  Ifthe  treasurer 
had  made  tbe  reports  required  by  law,  the  board 
would  have  been  Informed  of  uie  condition  of 
KSairs,  and  would  have  prevented  further  em- 
beszlement;  that  the  losses  tberufore  resulted 
from  tue  failure  of  the  treasurer  to  report  as  re- 
quired by  law.  SeI4,  that  tbo  complaint  did 
not  itate  a  cause  of  aotaon,  as  the  failure  to  re- 
port was  not  the  proximate  cause  of  tbe  damages, 
but  the  abstraction  of  the  funds,  and  there  was 
no  direct  allegation  that  the  general  funds  bad 
been  embezzled. 

Appeal  from  circuit  court,  Lafayette 
cooDty ;  Jahbb  T.  Fant,  Judge. 

Action  by  tbe  state,  to  the  use  of  Lafay- 
ette conn'^,  against  J.  M.  Hall,  county 
treasnrer,  and  tbe  saretles  on  his  general 
bond.  A  demarrer  Interposed  by  the  sure* 
ties  was  sustained,  and  plaintiff  appeals. 
Affirmed. 

Pblh  A.  Rash  and  Edward  MayeB,  for 
appellant.  C.  B,  Bowry  and  R.  A.  Barr, 
tor  appellees. 

Cooper,  J.  This  la  an  action  bronght 
by  the  state  for  tbe  nse  of  Lafayette  coan- 
ty  against  Hall,  the  former  treasurer  of 
tbe  county,  and  tbe  snretfes  upon  bis  offi- 
cial bond.  Tbe  declaration  contains  two 
counts.  By  the  first  count  tbe  plaintiff 
seeks  to  recover  the  sum  of  f  2,w0,  being 
14  forfeitures  of  9200  each,  for  failures  by 
tbe  treasarer  to  comply  wttb  the  provis- 
ions of  section  869  of  tbe  Code,  which  pro- 
vides that  "the  county  treasurer,  at  every 
regular  meeting  of  tbe  board  of  supervis- 
ors and  at  such  other  times  as  may  be  re- 
quired by  the  said  board,  shall  make  to 
such  board  a  detailed  report  of  all  moneys 
received  tiy  him  and  of  the  disbursement 
tiiereot.  and  of  aU  debts  and  sums  of  mon- 
ey  due  to  or  from  the  county,  and  of  all 
other  proceedings  In  his  office,  so  that  said 
receipt,  disbursement,  and  debts  may 
cleany  and  distinctly  appear.  He  ahau 


also,  at  tbe  time  of  making  such  reports, 
bring  all  moneys  belonging  to  the  counly 
treasury  to  the  hoard  of  supervisors,  to 
be  counted  by  said  board;  and  if  any 
county  treasurer  shall  neglect  to  make 
sucli  report  he  shall  forfeit  the  sum  of  two 
hundred  dollars,  to  be  recovered  by  suit  In 
tbe  name  of  the  board  of  superrlu>ni  of 
the  eounty,  for  the  use  of  the  connty. " 
By  tbe  second  count  tbe  plaintiff  sets  out 
the  failure  of  the  treasurer  to  make  tbn  re* 
ports  required  by  said  section  of  the  Code 
at  the  14  meetings  of  the  board  specified 
in  the  first  count,  and  tlien  avers  that  by 
reason  ol  bis  negleet  so  to  do  the  board 
of  snperrisors  were  not  Informed  of  the 
tact  that  the  treasurer  had  mixed  and 
mingled  the  general  funds  of  tbe  county 
(for  the  security  of  which  be  had  given  tbe 
bond  sued  on)  with  the  srhool  fond  of  tbe 
county,  (for  which  he  had  given  no  bond, 
though  required  by  law  so  to  do,)  and  of 
the  mixed  and  mingled  fund  bad  embes- 
sled,  wasted,  and  misapplied  the  sam  of 
9443.90;  that  by  mixing  and  mingling  tbe 
said  funds  the  treasurer  had  made  It  im- 
possible for  the  plaintiff  *o  say  or  know 
which  particular  fund  was  embessled, 
and  because  of  such  want  of  knowledge 
the  plaintiff  is  unable  to  recover  on  tbe 
general  bond  given  by  said  treasurer  tor 
the  county  funds;  that,  if  the  treasurer 
bad  made  the  reports  reqnlred  bylaw,  the 
board  of  supervlsora  would  have  been 
thereby  Informed  of  the  true  condition  of 
affairs,  and  would  bare  made  such  orders 
and  taken  such  steps  in  the  premises  as 
would  bave  prevented  further  embessle- 
ment  by  the  officer;  and  that  the  embea- 
ilementa  were  of  repeated,  bat  amall, 
sums,  some  of  which  were  committed  aft- 
er the  reports  required  by  lawshould  bave 
been  made;  wberaoretbe  plaintiff  averred 
that  the  said  losses  resulted  from  the  fail- 
ure by  tbe  treasurer  to  report  as  required 
by  law,  and  demanded  Judgment  on  tbe 
bond  for  the  sum  embeaded.  A  demurm 
was  Interposed  by  tbe  sureties  on  the 
bond,  which  was  sustained,  and  the  plain- 
tiff appeals. 

Two  questions  are  presented  by  the  rec- 
ord :  (1)  Are  tbe  sureties  liable  for  the  for- 
feitures declumd  by  section  869  of  the 
Code?  (2)  If  tlift  sureties  am  not  liable 
for  the  forfeitures  declared  as  such,  do  the 
facts  averred  In  tbe  second  count  show  an 
actionable  breach  of  tbe  bond  for  which 
the  damages  claimed  may  be  recovered? 
The  first  question  Is  answered  In  the  nega- 
tive upon  the  authority  of  two  declsiona 
of  this  court  as  well  as  that  of  cases  In 
other  states.  The  forfeiture  or  penalty 
declared  by  the  statute  Is  In  tbe  nature  of 
punishment  to  the  officer  eo  aomiae,  and 
In  additional  to  the  liability  upon  his  offi- 
cial bond  tor  Boch  actual  damages  as  may 
result  from  his  failure  to  perform  the  duly 
Imposed  by  tbe  section.  In  State  v.  Nich- 
ols, 89  Miss.  SIM,  the  action  was  to  recover 
against  a  sheriff,  who  was  by  tbe  statute 
made  liable  "for  theacts  of  thelrdepntles" 
for  a  false  return  made  by  his  deputy,  the 
penalty  Imposed  by  a  statute  declaring 
that  "if  any  sheriff  or  his  deputy,  coroner, 
or  other  officer,  shall  make  a  falae  re- 
turn on  any  provees,  sneh  sheriff,  d^n- 
ty,  etc.,  sbau  for  every  anch  oOenae  b» 
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liable  to  pay  the  ram  ol  five  htindrecl 
doUura,*  or  to  be  recovered  on  motion 
and  notice  given  to  "ancb  sberlll,  depti- 
ty.'etc.  It  was  held  tbat  the  law  cre- 
ated a  penal  olfense  asalnst  tlie  individ- 
ual liable  to  It,  and  that  ttae  penalty  could 
Dot  be  enforced  against  tbn  eberiQ.  A  par- 
eat  brousbt  suit  against  a  clerk  and  tbe 
sureties  upon  bis  bond  to  recover  a  pen- 
alty for  the  unlawful  sauanoe  of  a  license 
for  the  marriage  of  plaintltTs  child.  The 
atatute  declaring  tbe  penalty  was  that  "if 
any  clerk  shall  Issne  a  marrlago  license 
without  tbe  requisites  before  prescribed, 
or  In  any  other  manner,  such  clerk  shall 
for  ea<^  offense  forfeit  and  pay  tbe  sum  of 
one  tboonand  dollars  for  the  use  and  ben- 
efit of  tbe  person  aaing  for  tbe  same,  to  be 
reeorered  by  action  of  debt  before  any  court 
having  cognizance  tbereof."  It  was  held 
that  the  issuance  of  the  license  was  a 
breach  of  thp  official  bond,  and  that  the 
plaintiff  might  eue  the  clerk  and  hia  aure* 
ties  for  tbe  actual  damages  sustained,  but 
tbat  for  the  penalty  Imposed  tbe  officer 
alone  was  liable.  State  t.  Baker,  47  Miss. 
88.  To  tbe  same  effect  are  McDowell  v. 
Bnrweil's  Adm'r.4  Band.  (Va.)317;  Treas- 
urers V.  Hlllfard,  8  Rich.  Law,  413.  In 
Tappan  v.  People,  67  III.  340,  tbe  court, 
upon  a  construction  of  the  statute,  and 
principally  because  the  penalty  prescribed 
was  a  certain  per  cent,  upon  the  sum  with- 
held by  tbe  officer,  and  to  be  reeovered  in 
tbe  same  action  aa  the  principal  sum,  for 
whicb  the  suretlca  were  unquestionably 
bound  and  were  to  be  sued,  was  of  opin< 
Ion  that  the  legislature  intended  to  charge 
the  penalty  as  liquidated  damages  upon 
tbe  officer  and  his  sureties.  The  second 
qoestion  involved  must  also  be  answered 
Id  tbe  n^ative.  Not,  however,  tor  tbe 
reason  tbat  tbe  act  neglected  to  be  done 
was  not  an  official  duty,  but  becanae  the 
damages  alleged  to  have  resulted  are  too 
remote.  It  la  not  shown  by  tbe  averments 
of  tbe  declaration  that  tbe  failure  wasdi- 
netiy  thecaoae  of  injury.  Tbe  averment 
la  that.  If  tbe  reports  required  by  law  bad 
been  made,  tbe  board  of  aupervisors  would 
bare  been  Informed  of  Irregnlarlties  In  the 
keepina  of  Che  moneys  of  tbe  county, 
which  Irregularities  gave  opportunity  for 
th»  embeiElements  aubaequently  commit- 
ted, and  concealed  the  fact  tbat  prior  em- 
beulementa  had  occurred.  The  difficulty 
Is  tbat  the  loas  to  tbe  county  flowed  not 
from  tbe  neglect  to  make  the  reports,  but 
from  tbe  distinct  and  independent  act  of 
the  officer  in  abstracting  the  fund ;  and 
tbis  act,  regardlees  of  Its  origin,  must  be 
considered  as  the  proximate  cause  of  the 
Injury,  for  redresa  of  which  indemnity  la 
songfat  against  the  snretlee.  It  is  difficult 
to  perceive  upon  what  principle  they  can 
be  liable  by  reason  of  the  cause  or  occasion 
<rf  the  act.  when  non-IIablllty  for  the  act 
itself  Is  admitted.  Tbe  difficulty  In  this 
case,  as  In  a  former  one  between  the  same 
parties.  (8  Sontb.  Rep.  464,)  lies  in  tbe  fact 
that  the  pleader  imports  into  bis  plead- 
lags  the  uncertainty  which  he  euppoeea  to 
eictet  in  tbe  evidence  necessary  to  support 
the  plaintiff's  action.  Instead  of  averring 
dlatinetlytbat  there  has  been  an  embeule- 
laent  or  unlawful  conreralon  of  tbe  fund 
aeciuwd  by  tbe  bond  upon  which  he  sues. 
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(as  be  most  do  to  escape  the  demurrer  of 
the  suretieH.)  and  putting  upon  tbe  d^end- 
auta  tbe  burden  ol  accounting  for  the  law- 
ful disbursement  of  the  county  funda  which 
came  to  the  hands  of  the  delinquent  treas- 
urer, the  pleader  aaanmea  that  the  burden 
of  abowlng  what  fund  waa  abatracted 
rests  upon  tbe  etate,  and,  being  danbtlal 
whether  ttae  state  can  support  that  bur- 
den, states  In  his  declaration,  not  a  cause 
of  action,  but  the  facts  from  which  be 
doubts  tbe  existence  of  one.  If  the  treas- 
urer has  not  embescled  any  of  the  fund  se- 
cured by  the  bond  upon  wblcb  suit  Is 
brought  the  plaintiff  cannot  recover.  If, 
on  the  other  hand,  there  has  been  any  em- 
becslement  of  thatfund,no  matter  whetb- 
er  It  was  taken  from  tbat  fond,  kept  sepa- 
rate and  apart  from  the  school  fnnd,  or 
froma  mingled  fund  of  which  tbat  formed 
a  part,  the  delinquent,  and  those  who  be* 
came  hla  auretles,  must  make  good  the 
loss.  The  question  really  Involved  la  one 
of  evidence  and  of  the  burden  of  proof; 
the  declaration  in  thia  cauae  converts  it 
Into  one  of  pleading.  The  demurrer  was 
properly  sustained,  and  the  Judgment  Is 
affirmed. 


(6S  MlBS.  7tS) 

McDonald  v.  Statb. 

{Supreme  Cowrt  of  Mississippi.  April  Term, 
18dL} 

Local  Optior— Iujwai.  Sihb  iMPioimwT. 

Under  Act  Mlsa.  Uarch  11,  1686,  (local  op- 
tion law, )  providing  that  the  commissioners  of 
election  shall  canvass  the  retams,  determine  the 
result,  and  within  10  days  make  a  report  of  the 
resalt,  which  shall  be  spread  on  Che  mlnutet  of 
the  board,  snob  repcnrt  is  the  only  evtdenoe  of 
the  result  of  the  election;  and  therefore  an  fn- 
dictntent  for  selling  in  violation  of  suon  law, 
whiofa  merely  alleges  that  an  election  wan  held. 
reaulUng  in  a  majority  against  the  sale,  and  thai 
within  10  days  a  report  was  returned  to  the  board 
of  supervisors  and  spread  onitsmtnates,  but  tails 
to  state  that  the  commissioners  determleed  the 
result  and  made  the  report,  is  defoottve. 

Appeal  from  circuit  court,  FraDkllo 
county ;  W.  F.  Cassbdt.  Judge. 

Defendant  waa  convicted  of  unlawfully 
aelling  intoxicating  liquors  In  Ttcdation  of 
the  local  option  law,  (Act  Marcb  11, 1886,) 
and  appeals.  Reversed. 

Tbe  indictment  alleged  that  an  election 
was  duly  held  under  said  act,  resulting  In 
a  majority  of  votes  against  the  sale,  and 
that  within  10  days  thereafter  a  written 
report  was  returned  to  tbe  board  of  su- 
pervisors, and  was  spread  on  the  minutes 
of  the  board,  but  failed  to  allege  that  the 
commlsaloners  of  election  bad  canvassed 
the  returns,  determined  the  result,  and 
made  a  report. 

H,  Cassedyt  tor  appellant.  T.  M.  Miller^ 
Atty.  Gen.,  for  tbe  State. 

Campbell,  C.  J.  By  section  4  of  "An 
act  for  preventing  the  evils  of  Intemper- 
ance,'* etc.,  approved  March  11.  1886,  it 
is  provided  that  tbe  "commissioners  of 
election  shall  canvass  tbe  returns  so  made 
to  them,  and  shall  ascertain  and  deter- 
mine tbe  result,  and  aball  within  ten  days 
aftw  the  election  make  a  written  report 
to  tbe  board  of  aupervlBors,  verified  by 
their  affidavits,  of  ttae  result  so  declared 
by  tbem  upon  such  canvass  and  return, 
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which  said  report  shall  be  spread  upon 
the  minutes  ol  the  board,"  fitc.  This  Is 
made  the  evidence  of  the  result  of  the 
election,  and  Is  the  only  evidence  on  the 
subjectsdnilsslble.  Until  the  commission- 
ers of  election  determine  and  report  the 
result.  It  Is  as  if  no  election  had  been  held. 
This  Indictment  is  defective  In  not  aver- 
ring that  the  commissioners  uf  election 
bad  determined  and  reported  to  the  bonrd 
that  a  majority  of  the  votes  cast  were 
"against  the  sale."  So  far  as  shown  by 
the  Indictment,  the  result  may  have  been 
determined  and  reported  by  any  body.  No 
Intendment  can  be  made  in  favor  ul  the 
■Indictment,  which  must  show  everytbtnK 
required  to  sustain  a  conviction  under  the 
act.  The  indictment  should  have  been 
quashed.  Reversed,  Indictment  quashed, 
and  appellant  held  to  answer  lu  the  cir- 
cuit court  any  new  Indictment  which  may 
be  found  against  blm. 


(68  UIsi.  «U) 

Bbady  t.  Cook. 

(Bmpram  Oowt  cf  MiswtgBippt.   April  Term, 
1881.) 

VsBOior  m  BsPLBTtN—- Sspakatb  "VxLviTJoy. 
Whereon  a  trial  ini-eplevin  Itappearsthat 
defendant,  after  giving  a  forthcoming  boud,  dis- 
posed of  the  articlea,  so  that  he  cannot  return 
them,  it  Is  anneoessary  that  the  Jury  assess  the 
value  of  tiie  irtioleB  separately,  mere  lielii^  no 
teoMoa  therefor  except  when  a  return  is  possible. 

Appeal  from  circuit  court.  Sunflower 
county;  B.  W.  Williamson,  Judge. 

Replevin  by  John  Cook  against  Susan  F. 
Brady  for  several  bales  of  cotton  and  cot- 
ton seed.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

The  Jury  did  not  value  the  several  bales 
of  cotton  separately,  but  gave  a  gross 
sum  aa  the  ralne  ul  all  the  bales.  It  ap- 
peared, however,  on  the  trial  that  defend- 
ant, al^ter  giving  a  forthcoming  bond,  had 
sold  the  cotton,  and  that  return  thereof 
could  not  be  made. 

Caiboon  itt  (Jreeii,  for  appellant.  Cbap- 
man  A  Paxton,  for  appellee. 

Campbell,  J.  We  find  no  reversible 
error  In  this  record.  The  failure  of  the 
Jury  to  assess  the  value  of  the  several 
bales  of  cotton  separately  was  not  made 
a  ground  for  a  new  trial  in  the  circuit 
court,  and  would  not  have  hepn  available 
if  it  had  been,  because  it  was  shown  thnt 
thecotton  bad  been  sold, and  the  proceeds 
received  by  Mrs.  Brady.  The  reason  of 
the  requirement  to  And  the  value  of  each 
of  several  articles  differing  in  value  is  that 
the  defendant  orco-obligors  in  the  replevy 
bond  given  may  make  return  of  the  thing, 
it  return  thereof  be  adjudged;  but  when 
it  appears  that  it  has  been  disposed  of, 
and  cannot  be  returned,  as  in  this  case, 
the  reason  fails.  Affirmed. 

(<8  Mlsa.  326) 

BfiAULSTT  V.  BOBERTS. 

(^UpnrneComttifMiBSlBHppi.  Oct  Term,  IBSO.) 
Bbtcvpil— -Bt  Deed— AirTBB-AoQciBED  Titlb. 
Code  Miss.  1880,  f  1195,  pi-ovldes  that  a 
itnltclaim  deed  shall  pass  all  the  estate  of  the 
graoUw,  and  shali  estop  him  from  asserting  a 


sabseyuently  acquired  adverse  title.  Held  that, 
while  such  aa  estoppel  is  limited,  under  said 
section,  to  the  particular  estate  which  the  deed 
purports  to  convey,  a  reference  thereio  to  the 
lands  as  being  the  same  acquired  at  sheriff's  sale 
is  not  to  be  taken  as  designating  the  particular 
estate  conveyed,  but  only  as  d^crlpUve  of  the 
lands;  and  any  subsequently  acqoired  adverse 
title,  therefore,  inures  to  the  hsneflt  of  the 
grantee. 

Appeal  from  chancery  court,  Wilkinson 
county;  Claudb  Pintahd,  Chiineellor. 

This  was  a  bill  by  Fitts  against  D.  C. 
Bramlett  asking  that  an  adverse  title  to 
land  subsequently  acquired  by  the  re- 
spondent be  decreed  to  inure  to  the  bene- 
fit of  the  complainant,  as  his  grantee. 
The  tacts  set  op  were  that  the  respondent 
bad  qnitclalraed  to  the  complaiunnt  a 
half  interest  in  certain  land  which  he  had 
purchased  at  execution  sale,  and  held  un- 
der a  deed  from  the  sheriff;  that  subse- 
quently he  quitclaimed  the  remaining  half 
to  the  complainant  in  ttae  same  way ;  that 
prior  to  the  said  conveyances  the  wife  o! 
the  respondent  had  purchased  certain  of 
the  lands  at  a  tax-sale;  that  complain- 
ant, when  he  heard  of  the  tax-deed,  de- 
manded that  the  respondent  remove  the 
cloud  of  his  wife's  claim,  ana  that  the  lat- 
ter, although  asserting  the  supei-lority  ot 
the  said  claim,  procured  a  deed  tn im  his 
wife  to  himself  In  order  that  the  question 
might  be  the  more  easily  tested  whether 
be  was  bound  to  protect  the  title  to  the 
respondent.  The  lands  conveyed  to  the 
complainant  were  referre<i  tain  the  de- 
scriptive part  of  the  deeds  as  the  same 
lands  acquired  by  the  respondent  at  exe- 
cution sale.  Alter  the  commencement  of 
suit.  Charles  Boherts  acquired  the  title  to 
the  lauds  In  controversy,  and  was  admit- 
ted as  complainant,  instead  of  Fltts. 
There  was  Judgment  for  complainant,  and 
respondent  aopeals.  Affirmed. 

A.  O.  Sb&nooB  and  D.  C.  Bramlett,  tor 
appellant.   J.  H.  Jones,  tor  appellee. 

Gampbbll,  J.  We  recognise  the  doc- 
trine that  the  estoppel  ol  a  conveyance  ut 
land  Is  only  ** co-extensive  with  the  estate, 
right,  or  interest  which  the  conveyance 
purports  to  pass,"  as  held  in  Mclnnis  v. 
Pickett,  65  Miss.  354,  S  South.  Bep.  6U0,  but 
the  conveyances  by  Bramlett  were  not 
restricted  to  an  estate  less  than  the  entire 
half-Interest  conveyed  by  each.  He  con- 
veyed a  half  Interest  In  the  lund  by  one 
instrument  and  the  other  half  by  the  oth- 
er. The  reference  In  the  conveyances  to 
the  sheriff's  deed  to  him  conveying  the 
lands  was  lor  purpose  of  description  of 
the  lands,  and  not  a  particular  Interest 
conveyed.  The  sheriff's  deed  purported  to 
vest  in  him  a  fee-simple,  and  his  convey- 
anccs  must  be  held  to  have  been  intended 
to  pass  a  like  estate.  Therefore  any  title 
to  these  lands  subsequently  acquired  by 
him  inured  to  and  vested  in  his  grantee 
by  virtue  of  section  11951  of  the  Code. 

Affirmed. 


)  Code  Hiss.  1880,  I  1195,  provides  that  a  con 
veyance  Of  qnltclalm  sballbe  sulBcientto  pass 
all  Uie  estate  of  the  grantor  in  the  land  con- 
veyed, and  shall  estop  him  from  assotlng  a  sub- 
sequently acquired  adverse  titla. 
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State  ex  rel.  Noel,  District  Attorney,  v. 
Hamilton,  iSuiierintendent. 

{Supreme  Court  of  Mississippi.  Oct  Tdnn,  1801.) 

Sbpahatb  Sohooi^Districts — Oroanizatiox— 
Outbids  Pufils. 

1.  Uoder  Act  Miss.  1886,  49, 7S,  wblcti  pro- 
ride  tbat  an  Inoorporated  town  of  7B0  or  more  In- 
habltaots  may  coostitute  a  separate  school-dis- 
trict if  the  town  authorities  so  elect,  the  lery  of 
a  tax  to  carry  on  the  school  be^oad  the  constitn- 
tional  period  of  four  months  m  each  year  Is  not 
an  aot  precedent  to  the  oi^aniaation  of  snob  dis- 
trict, but  a  dat;  which  may  he  eoforoed  when 
denned  Deoessary. 

a.  Seotion  46  of  the  act,  which  provides  for 
the  admission  to  soch  school  of  pupils  of  the 
county  outside  of  Buoh  district  on  payment  by  the 
county  of  *'the  actual  pro  rata  cost  of  tuition  for 
all  such  children,"  means  suoh  proportionate 
part  of  the  entire  tultitm  in  such  school  as  the 
number  of  outside  pupils  bears  to  the  whole  num- 
ber attending  the  school. 

8.  The  words  "  cost  of  tuition  "  mean  the  tuition 
in  the  separate  sohool-distriots,  and  not  in  the 
county  at  larRe. 

Appeal  from  circuit  court,  HolmeB  coun- 
ty; C.  H.  Cahpbrll,  Judge. 

Application  by  E.  F  Noel,  dletriet  at- 
toniey.to  the  circuit  court, tor  inaadawua 
to  U.  F.  Hamilton,  superintendent  of 
Bcbools,  to  iBBue  pay  certltlcates.  From  a 
Judgmput  for  defendant,  and  an  order  de- 
nying motion  for  new  trial,  plaintiff  ap- 
pealB.   Reversed  and  remanded. 

The  petition  for  the  inajtdamuB  ehowa 
tbe  orRanliatlon  of  the  aeparafce  Mtaool* 
district  ol  Darant,  tbe  teaclilnx  of  tbe 
ectaool.tbe  cost  of  tuition  for  each  scholar, 
and  tbe  number  of  nutside  scholars  at- 
tending,  the  amount  due  by  tbe  county  for 
such  Bcholars.  the  payment  by  Hamlltua 
of  a  part  of  the  tuition  claimed  by  the  Dn- 
rant  school,  tbe  demand  and  his  refusal  to 
pay  the  balance.  Three  special  pleas  were 
filed,  to  which  demurrers  were  sustained. 
No  answer  was  flied  trarersins  the  alle- 
icatlons  of  the  petition ;  but  a  plea  of  not 
guilty  was  filed,  which  was  treated  by  the 
court  as  a  proper  plea,  and  as  raising  the 
general  issue,  and  the  case  went  to  trial. 
The  superintendent  claimed,  among  otlier 
things,  tbat  the  mayor  and  aldermen  of 
Dnrant  did  not  levy  a  tax  for  1890  to  carry 
DO  a  Mbool  for  three  months  over  and 
above  the  constitutional  period  of  four 
months,  as  provided  for  by  law.  The  Jury 
found  for  the  defendant,  Hamilton,  and 
the  court  ordered  tbe  town  of  Durant  to 
pay  the  costs.  Motion  for  new  trial  was 
overruled. 

Booker  &  Wilson,  for  appellant.  If.  P. 
Taekett  and  J.  E,  Givin,  tor  appellee. 

Woods,  J.  1.  It  is  not  disputed  that  the 
municipal  authorities  of  the  town  of  Du- 
rant, by  appropriate  action,  have  elected 
to  eonstltntethattown  a  separate  school* 
district ;  but  It  la  contended  lor  appellee 
chat  a  failure  to  levy  a  tax.by  thatmnnlc- 
Ipailty  sufficient  in  amonnt  to  carry  on 
free  public  schools  In  the  town  each  year 
for  three  months  over  and  above  tbe  con- 
stitutional school  term  In  the  common 
sehoolfl  generally,  is  a  thing  necessary  to 
be  dime  to  constitute  a  separate  school- 
district.  The  incorporated  town  of  750 
inhabitants  or  more  may  be  constituted  a 
aeparate  school'dlstrict  at  tbe  pleasure  of 


the  town  authorities.  Whenever  the  town 
autboritlrs  officially  elect  to  accept  the 
privileges  and  duties  of  a  separate  school- 
district,  the  work  is  done.  Tbv  official 
declaration  of  the  creation  of  the  separate 
school-district  is  the  one  act  essential  to 
its  constitution  The  levy  of  a  tax  suffi- 
cient tomalntain  tbe  free  public  schools  In 
such  town  Is  a  duty  Imposed  upon  tbe 
municipality,  whose  observance  may  be 
compelled  in  proper  cases  by  appropriate 
remedies;  but  tbe  observance  of  a  duty 
imposed  Is  not  essential  to  the  creation  or 
continued  existence  of  the  separate  school- 
district.  The  tax  for  the  maintenance  of 
the  free  public  schools  in  tbe  separate  dis- 
trict is  to  be  laid  and  collected  only  wben 
necessary  to  maintain  such  schools.  If  by 
nny  means  such  schools  may  be  main- 
tained without  the  levy  of  a  tax,  then  no 
dutyreatsupon  the  town  to  make  tbe  levy. 
If  a  levy  ts  necessary  during  any  year  to 
maintain  the  school  in  tbe  separate 
school-districts  in  towns  of  750  inhabit- 
ants or  more,  and  the  to  wn  authorities  neg- 
lect or  refuse  to  make  one  sufficient  to 
that  end,  they  may  be  compelled  to  do  so 
by  proper  legal  proceedings.  This  view 
appears  clear  when  sections  42  and  76  ol 
chapter  24,  Acts  ol  1886,  are  read  together. 

2.  Tbe  remaining  question  is,  what  sum 
or  amount  shall  be  paid  by  the  county  for 
the  tuition  of  educable  children,  who  at* 
tend  the  schools  of  a  separate  school-dis- 
trict, such  children  not  residing  in  aueta 
separate  sehool-district?  Section  45  of  the 
act  of  the  legislature,  Just  referred  to  here- 
in, declares  that  "educable  children  may  at- 
tend the  school  of  any  such  separate 
school-district  in  tbe  county,  aud  the 
county  shall  pay,  during  Its  free  school 
term,theactual  pro  rata  cost  of  tuition  for 
all  such  pupils.  In  no  other  cases  shall  pu- 
pils attend  a  free  school  out  of  their  dis- 
trict, unless  said  school  be  in  their  coun- 
ty." It  is  to  be  observed  that  thestatute 
Is  designed  for  the  benefit  of  educable  chil- 
dren of  the  county,  outside  tbe  separate 
school-district.  It  entitles  them  to  attend 
the  free  public  schools  of  the  separate 
school-district,  with  or  without  the  eon- 
Rient  of  authorities  in  the  aeparate  district. 
Such  educable  children  of  tbe  county  are 
not  burdened  with  the  taxes  for  erection 
and  repair  and  furniture  of  school  build- 
ing In  the  separate  school-districts,  nor  do 
they  contribute  to  the  tax  fund  for  fuel, 
and  other  necesHarles  for  the  free  public 
schools  of  such  separate  district.  On 
these  very  favorable  terms  it  is  the  right 
of  educable  children  of  the  county  who  re- 
side outside  the  separate  school-district  to 
enter  and  appropriate  and  enjoy  the  ad- 
vantages of  schools  In  such  separate  dis- 
trict on  conditions  more  favorable  than 
those  enjoyed  by  the  children  of  tbe  sepa- 
rate district ;  for  they  pay  no  tax  to  build 
tbe  school-houses,  to  furnish  them,  to  beat 
them,  or  to  secure  other  necessaries.  The 
single  couditlon  annexed  to  tbe  admission 
of  the  children  from  the  county  outside  of 
the  separate  school-district  to  Its  free 
public  schools  is  the  pay  men  t  by  the  coun- 
ty of  what  is  termed  by  the  forty-flfth  sec- 
tion "the  actual  pro  ratA  cost  of  tuition 
fur  all  such  children.**  This  must  be  hdd 
to  mean  aacta  proportionate  part  of  the 
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entire  cost  of  lultlon  in  th«  Bpparate 
ecbool-dUtrlct  as  the  number  of  outside 
pupils  bears  to  tbe  vrhole  ntimberol  schol- 
ars atteodtng  snch  schoolB.  The  cost  of 
tuition  to  be  paid  by  the  rounty  (or  out- 
side pupils  shall  bear  that  proportion  to 
the  entire  sum  expended  fur  tuition  In  the 
schools  of  the  separate  district  which  the 
number  of  outside  pupils  bears  to  the 
total  number  of  Bcbolara.  The  words 
"cost  of  tattton,"  In  the  phrase  above 
quoted  from  said  forty-flfth  section,  plain- 
ly refer  to  tbe  cost  of  tuition  in  the  sep- 
arate Bchool-dletrict,  and  not  tu  tbe  cout 
In  the  county  at  large.  The  construction 
of  the  statute  which  we  have  given  will 
alone  satisfy  its  Itineuuee,  in  onr  opinion. 
ReTersed  and  remanded. 


(» 

Statb  ax  nJ.  Adams.  Bevenue  Agent» 

TaiBBDBAUX. 

(Supfwne  Court  itTJtftoMMippi  Oot.TenQ,lS91.) 

COLLBOnON  OV  LiQDOR  LICBN8B. 
Rev.  Code  Hiss.  {  1109,  provides  that  any 
person  selliog  liquor  at  bis  place  of  business  in 
less  qnaotitiOB  than  one  pint  aball  pay  the  r^- 
nlar  retail  tax,  and  authorizes  tbe  saerifl  to  col- 
leot  sncfa  tax.  Act  Miss.  Feb.  22,  1S90,  provides 
for  a  revenue  afrent  whose  duty  it  is  to  oollBct 
dellnqnent  revenues  of  the  state.  Beid,  that 
the  revenue  agent  was  not  authorized  to  proceed 
against  one  vlolatliiff  the  law  nntU  the  aberilE, 
knowing  of  the  violation,  neglected  or  refused  to 
ooUectthe  tax. 

Appeal  from  circuit  conrt,  Tatoo  conn- 
ty;  J.  B.  CaaiBMAN,  JudRe. 

Action  by  Wirt  Adams,  revenue  agent  in 
behalf  of  the  state,  against  J.  L.  Thlb^ 
deanx  for  tbe  collection  of  retail  llqnor 
tax.  From  a]ndgm«it  for  defendant  on 
demorrer.  with  costs^  plalntllt  appeals. 
RsTersed  as  to  costs,  and  afSrmed  on  the 
demnrrer. 

Tblbede)iax  was  merchandising  In  War- 
ren county  In  1889  and  lUSO,  and,  It  was 
said,  sold  vinous  and  spirituous  liquors  in 
less  quantities,  than  one  gallon,  without 

Saying  the  privilege  license,  as  required 
y  tbe  Code  of  1880.  In  his  declaration  the 
revenue  agent  averred  that  tbe  tax  cul- 
leetor,  whose  doty  It  was  to  collect  said 
tax,  had  failed  and  n^lected  to  do  so 
at  the  proper  time,  and  that  he  now  had 
no  remedy  at  law  against  the  defendant. 
By  falling  to  pay  the  privilege  license  tax 
of  f200,  the  defendant  became  liable  In  the 
sum  ol  fLOOO,  payment  of  which  plaintiff 
demanded  and  the  defendant  refused ; 
wherefore  the  suit.  The  defendant  filed 
several  demurrers  to  the  declaration,  the 
sixth  reading:  "The  law  provides  amply 
and  exclusively,  and  In  a  more  prompt 
and  efficient  manner,  for  the  collection  of 
the  proper  penalty  for  the  wrongs  com- 
plained ol  by  the  plaintiff."  "Eight.  Tbe 
law  makes  It  exclnslvely  the  duty  of  the 
tax-collector  to  collect  In  snch  cases,  and 
provides  a  special  remedy  In  default, "  etc. 
"  Twelve.  That  the  said  declaration 
shows  no  special  assessmsnt  by  the 
board  of  supervisors, "  etc.  The  ruling  of 
tbe  court  below  was  tbat  the  demurrers 
sboald  be**sustained  with  leave  to  amend, 
and  the  said  plaintiff  thereupon  declining 
to  amend  the  said  declaration,  or  to 
plead,  ft  la  by  tbe  conrt  further  conrtdered 


that  said  plaintiff  take  nothing  by  his 
writ,  and  tbat  tbe  said  defendant  have 
and  recover  his  costs, "  etc, 

CalhooD  &  Greea  and  BarnettJt  Tbomp- 
Bon,  for  appellant.  E.  E.  Baldwin,  M. 
Mnrahall,  Muny  E.  Smltb,  and  J.  Hiraby 
fur  appellee. 

Woods,  J.  The  act  of  the  legislature  of 
February  22, 1890,  entltlpd  "An  act  to  pro- 
vide for  the  collection  of  delinquent  reve- 
nue in  this  state,  and  for  other  purposes, " 
has  for  Its  leading  purpose,  manifestly,  tbe 
coercion  of  delinquent  tax  collectors.  Sec- 
ondarily, Its  purpose  Is  to  secure  coller- 
tions  of  taxes  due  which  tbe  tax  collectors 
refuse  or  knowingly  fall  to  collect.  To 
carry  oat  this  scheme  for  the  collection  of 
unpaid  taxes  primarily  from  delinquent 
collectors,  and  secondarily  from  delin- 
quent tax-payers,  provision  Is  made  for 
the  creation  of  a  revenue  agent.  This 
revenue  agent  is  clothed  vrithcertain  pow- 
ers, but  tbe  language  employed  In  the  act 
is  not  BO  well  chosen  as  to  put  the  real 
scope  and  extent  of  the  agent's  duties  and 
powers  beyond  controversy.  That  thv 
revenue  agent  Is  a  collector  simply,  with- 
out any  power  to  make  asesssments,  has 
already  been  declared  by  this  court  in  the 
case  of  State  v.  Addler,  68  Ulaa.  487.  » 
South.  Bep.  645.  It  is  equally  clear  that 
he  is  not  armed  with  power  to  collect 
taxes  which  may  become  doe  nnder  the 
legal  methods  by  which  propwty  may  be 
placed  on  the  assessment  rolls.  Snch 
taxes  are  to  be  collected  and  paid  over  by 
the  tax  collector,  the  officer,  under  our 
laws,  specially  charged  with  tbat  duty. 
It  is  clear,  too.  tbat  the  revenue  agent 
may  not  sue  tor  and  collect  license  or 
privilege  taxes  nntil  the  tax-eolleetor  has 
refused  or  knowingly  tailed  to  collect  such 
taxes.  In  support  of  this  view,  it  must 
be  remembered  tbat,  as  part  ot  the  ma- 
chinery created  by  la  w  for  the  safe,  regu- 
lar, and  uniform  collection  of  the  public 
revenues  of  tbe  statedeiivable  from  taxes, 
tbe  tax-collector  has  Imposed  upon  him 
tbe  duty  ancl  responsibility  of  tbe  collec- 
tion of  taxes,  and  we  must  not  a^ve  the 
construction  to  the  act  creating  tbe  rave, 
nue  agent  which  will  deprive  the  regular 
collector  of  the  functions  and  emoluments 
of  bis  office;  but,  as  was  held  In  tbecase 
of  State  V.  Taylor.  68  Miss.  7S0,  9  South. 
Bep.  894,  he  shall  not  act  In  conjunction 
or  co-operation  with  the  collector,  but 
rather  adversely  to  him.  He  is  to  proceed 
against  the  collector  primarily  for  any 
failure  on  his  part  to  discharge  his  doty 
according  to  law  in  collecting  and  paying 
over  taxes,  and  he  Is,  secondarily,  to  pro- 
ceed against  the  Individual  tax-payer  who 
Is  delinquent  for  taxes  due  from  him,  only 
when  tbe  collector  refuses  or  knowingly 
falls  to  discbarge  his  duty  to  collect  anch 
taxes  from  the  Individual  tax-payer.  We 
are  not  to  suppose  that  the  law  may  re- 
ceive such  constructlonR  as  will  devolve 
the  same  Important  public  functions  at 
tbe  same  time  upon  two  distinct  officers. 
Tbe  regular  and  orderly  collection  of  tbe 
state's  revenues  la  not  to  be  interrupt- 
ed and  Imperiled  by  the  struggles  be- 
tween rival  officers,  and  by  the  legal 
contests  which  would  Inevitably  arise  be- 
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twem  tbe  contnndlng  officers.  Tlie  regn- 
lar  collMtor,  with  tbe  moderate  compea- 
flattoD  provided  bylawforhls  official  scrv- 
Ice  Is  colIectlDK  tbe  reTeDuesin  the  usual 
way,  1b  to  collect  witboat  Interfereace. 
Wben  be  refuses  to  du  bis  duty  in  collect- 
ing, or  wbeu  be  kDowiogly  fails  to  do  bla 
duty,  then  tbe  revenue  agent's  doty  to 
proceed  against  the  delinquent  collector 
arises,  and  then,  too,  bis  duty  arises  to 
proceed  against  tbe  Individual  tax-payer, 
wbose  taxes  due  the  delinquent  collector 
bas  refused  or  knowingly  failed  to  collect. 
Any  other  view  would  iDToive  tbe  collec- 
tion ol  the  revenues  in  endless  confusion. 
Moreover,  It  Is  not  to  be  supposed  that 
tbe  statute  was  designed  to  give  to  tbe 
revenue  agent  ooe-fourtb  of  sucb  taxM 
collected  by  blm,  wben  tbe  regular  collect- 
or Is  required  and  may  be  compelled  to 
perforin  tbe  same  work  for  the  usual 
small  compensation.  Again,  It  Is  the 
right  ot  tbe  sberin  and  tax  collector  to 
make  collections  of  taxes,  and  until  be  re- 
faaea  or  knowingly  ails  to  do  so  this 
right  Is'  not  to  be  taken  away  from  him. 
Tbecase  before  us  now  will  admirably  serve 
tolllustrntethlsvlew.  It  Isalleged  thatthe 
appellee  was  a  merchant  who  secretly  sold 
spirituous  liquors  at  retail  at  bis  place  of 
business,  and  that  he  concealed  sucb  sales 
ol  liquor  to  evade  tbe  payment  ot  tbe  tax 
imposed  by  section  1109,  Code  1880.  hut 
that  now  bis  liability  has  been  diacoTered, 
and  bence  tbe  revenue  agent  sues  to  re- 
cover the  tax  doe  under  Kald  section,  the 
sheriff  and  tax  collector  having  failed  and 
neglected  to  do  so, — neglected  to  do  no  be- 
caoseof  the  liability  having  been  concealed, 
and  not  becayse  of  the  tax  collector's 
knowingly  having  failed.  The  knowl- 
edge of  such  liability  now  being  known, 
Itbecame  the  duty  of  the  tax  collector  to 
proceed  to  collect  the  tax  due,  and  tbe 
preenmptlon  ronst  be  Indulged  that  tbe 
collector  will  do  bis  duty.  It  he  shall  re- 
fuse, or  now  knowingly  fail,  to  dn  so,  the 
revenue  agent  shall  proceed  against  the 
colleetor  and  the  sureties  on  hie  official 
bond,  and  against  the  dellnqnmt  tax^pay* 
er  biniself.  Whenever  tbe  revenues  ol  the 
state  can  be  collected  In  the  ordinary 
mode  provided  by  law,  the  Interests  of  tbe 
public  and  .the  rights  of  tbe  collector  re< 
quire  that  It  be  m  done,  and  only  when  the 
ordinary  machinery  foils  Is  It  Intended 
tbat  tbe  extraordbiary  agent  shall  Inter- 
pose. In  the  construction  ot  this  statute 
creating  the  revenue  agent  we  must  not 
overlook  the  very  important  fact  tbat  this 
court,  in  the  case  of  French  v.  state,  62 
Miss.  758,  bas  determined  tbat  tbe  sheriff 
and  tax  collector  has  rights  which  cannot 
be  taken  from  him;  and  this  decision  Is 
to  be  r^arded  as  approved  and  adopted 
by  the  constitutional  convention  of  1880, 
wfaleh  continued  in  tbe  new  constitution 
substantially  the  provision  as  to  sheriffs 
with  reference  to  which  this  decision  was 
made.  In  view  of  this,  we  are  not  to  give 
the  statute  under  consideration  such  con- 
struction as  will  authorize  the  collection 
of  taxes,  hitherto  collectible  only  by  the 
sberltt  and  tax  collector*  by  tbe  revenue 
agrat,  except  only  In  cases  where  the  for- 
mer officer  refuses  or  knowingly  falls  in 
Uie  discharge  of  his  duty.  Fortbermore, 


unless  the  view  w«  are  enforcing  be  tbe 
true  one,  we  will  be  driven  to  concede 
that  tbe  l^slature  intended  to  arm  the 
revenue  agent  with  powers  so  extraor- 
dinary and  sweeping  as  to  putUlnhla 
puwer  to  vex  every  tax-payer  In  the  state 
who  may  be  thought  not  to  have  bad 
all  his  property  assessed  at  Its  full  value 
by  a  suit  to  collect  tbe  tax  supposed  to  be 
due  by  reason  of  such  under- valuatlon,--a 
resalt  so  astounding  and  so  snbverslve 
of  tlie  existing  order  of  the  assessment 
and  collection  of  taxes  as  to  cause  every 
thoogbtlnl  man  to  recoil  from  it.  This 
suit  Is  confe«sedly  brought  under  section 
1109,  Code  1H80.  and  is  not  maintainable. 
The  action  ol  tbe  court  below  In  taxing 
tbe  state  with  the  coats  was  error,  and 
for  this  cause  only  the  Judgment  of  the 
court  below  will  bereversed,and  Judgment 
entered  bere. 


«8  UlM.  887) 

Canton  Cotton  Warrhoubb  Co.  v.  Potts. 

(Supreme  Court  of  MitgtasippL   April  Tana, 
1891.) 

DSCBBB  OX  DbHURUBR— RlOHT  TO  APPSAU 

A  decree  on  a  demurrer  to  a  bill  sustain* 
log  the  demurrer  on  one  of  the  grounds  assigned, 
and  giving  time  (how  much  ia  not  speoiflea)  to 
complainant  to  amend  her  bill  aa  to  snoh  ffround, 
but  overruling  tbe  demurrer  as  to  all  other 
grounds,  and  giving  defendant  00  days  in  which 
to  answer,  in  effect  austains  the  demurrer;  and 
therofore  defendant  oannot  apDeal.  but  should 
await  the  amendment  of  the  bfl^  and  then  plead, 
demur,  or  answer. 

Appeal  frum  chancery  court,  Madison 
county;  H.  C.  Conn,  Chancellor. 

Suit  by  Bosanna  Potts  against  Canton 
Cotton  Warehouse  Company.  On  a  de- 
murrer to  the  bill  assigning  several 
grounds  of  demurrer,  a  decree  was  ren- 
dered reciting  that  "the  court  sustained 
the  fourth  ground  alleged,  and  gave  time 
to  complainant  to  amend  her  bill  as  to 
that  ground,  and  overruled  the  demurre? 
as  to  all  other  grounds  alleged  in  eald  de- 
murrer, and  leave  to  defendant  la  granted 
within  sixty  days  of  this  time."  Defend- 
ant appeals.  Dismissed. 

Robert  Powell  and  W.  H.  Powell,  for 
appellant.   E.  E.  BaJdwia,  for  appellee. 

Campbell, G.  J.  As  we  Interpret  the  de- 
cree of  the  chaocellor.  he  sustained  the 
demurrer  on  the  fourth  cause  or  ground 
assigned,  and  gave  leave  to  tbe  complain- 
ant to  amend  his  bill,  and  allowed  time, 
(how  much  Is  not  stated,)  and  then  pro- 
ceeded to  overrule  the  demurrer  as  to  all 
other  grounds,  with  leave  to  answer. 
"This  presents  the 'singular  spectacle  of  a 
demurrer  sustained  and  overruled  both  at 
the  same  time,  and  by  the  same  decree, 
wblcb  is  a  new  sort  of  practice  to  us.  A 
demurrer,  however  numerous  the  causes 
or  grounds  specially  set  forth  in  It,  la  an 
entire  tblng.—a  whole,— and  is  to  be  sus- 
tained or  overruled.  It  Is  well  for  the 
court  to  Indicate  the  ground  on  which  It 
sustains  a  demurrer,  for  the  guidance  of 
counsel  as  to  an  amendable  defect;  but 
when  a  demurrer  la  sustained,  no  matter 
on  what  ground,  tbe  bill  will  be  dismissed, 
unless  leave  is  given  to  amend,  and  until 
the  amendment  allowed  la  made  the  d^ 
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morrant  may  sot  be  called  on  to  tarttaer 
answer,  and  when  the  amenduient  Is  made 
the  deteiidant  may  answer  as  at  first. 
Davis  T.  Davis.  62  Miss.  818.  The  effect  of 
the  decree  In  this  case  was  to  sustain  the 
demurrer,  and  the  course  for  the  defend- 
ant to  iirarsue  was,  not  to  aK>eal  from  a 
decree  austulnlng  Its  demurrer,  but  to 
wait  Cbe  amendment  of  the  bill  made  nec- 
essary by  the  view  of  the  chancellor,  and 
then,  and  not  until  then,  to  plead,  de- 
mur, nr  answer  tu  tbe  amended  bill.  The 
demurrer  was  fiuetained,  not  overruled, 
and  the  appeal  of  the  successlal  demor- 
rant  must  be,  and    now,  dlsmlsBed. 


(«  Mln.  «U) 

PuRNBLi,  et  si.  T,  Frank. 

(fStmnme  Court  of  MisslseippL  April  Term, 

189L) 

Attaohmikt  tor  Bbitt— Bbath  ot  Tbnant. 
In  replevin  for  cotton  levied  on  for  rent 
under  an  attachment  against  "O.  and  his  heirs," 
defendant's  avowry  alleged  that  it  was  the  prop- 
erty of  her  tenant,  G.,  deceased,  at  the  time  the 
Httactunent  was  sued  out.  Held,  that  the  plea 
was  had,  as  it  showed  that  the  attachment  was 
against  a  dead  man,  and  therefore  void. 

Appeal  from  circuit  court,  Tallahatchie 
county ;  R.  W.  Williamson,  Judge. 

Replevin  by  E.  V.  Pumell  against  Mat- 
tie  E.  Frank  for  cotton  levied  on  by  de- 
fendanton  an  attachment  for  rent  against 
*'HI11  Guy  and  hie  hetra."  There  was 
Judgment  for  defendant  against  plaintiff 
and  her  sureties  for  a  retnm  of  the  cotton 
which  had  been  delivered  to  her.  Plaln- 
<tlff  and  her  uuretles  appeal.  Reversed. 
1  Defendant,  by  her  avowry,  pleaded  that 
*the  cotton  attached  lor  rent  was  the 
property  of  her  tenant,  UIll  Guy,  de* 
ceased,  at  the  time  the  attachment  tor 
rent  was  aned  out,  and,  being  liable  for 
rent  dne  defendant,  waa  lawfully  levied 
on. "  Plalntlfl'8  motion  to  strike  out  the 
plea  was  not  allowed. 

8.  R.  Colewan,  for  appellants.  C!a7Aooa 
A  Oreen,  tor  appellee. 

Gaupbell.  C.  J.  The  record  before  us 
very  poorly  presents  the  case,  but  enough 
appears  to  show  that  the  attachment  for 
rent  was  sued  oat  against  a  dead  man; 
and  when  one  appeared  and  cltiimed  a 
portion  of  tbe  guods  seized  the  landlord 
aon^t  to  Justify  tbe  taking  and  deteD> 
tion  of  the  goods  by  virtue  of  this  attach- 
ment, which  was  plainly  void.  The 
avowry  Is  bad,  and  should  have  been  so 
held.  Beveraed  and  remanded, 

(68  Miss.  6«>  " 

GnmiA  Pao.  Bt.  Go.  t.  BoBinsoif. 

{9upraM  Court  of  Mia^lppL  Ai^il  Term, 
1S81.) 

OABBHIHS  OV  PASaBNQSBS  —  iHnntT  TO  PBBSON 

BoARDiHo  Train— OoixvoTisQ  Fabb. 
1.  At  a  seotion-faoase  on  dofendaut*B  rail- 
toad  plalntitr  borrowed  a  lantern  of  the  section - 
master,  and  signaled  a  train  to  stop.  Tbo  train 
stopped  with  the  engine  nearly  opposite  him, 
and  without  telling  any  one  that  be  wished  to 
hoard  1^  train,  and,  as  far  as  appeared,  with 
out  any  one  knowing  it,  be  passed  back  to  the 
ooaoh  he  wished  to  enter,  and,  as  be  was  stepping 
up,  the  train  started,  throwing  him  aniinst  the 
■tops,  and  iuJurlDf  bis  knee.  FlaintiS  testifled 


that  twice  before  be  had  signaled  the  train  and 
taken  passage  at  the  section-bouse,  but  it  was 
not  shown  that  it  was  the  custom  to  take  on  and 
let  off  passengers  there,  and  defendant's  testi- 
mony was  that  lb  was  not  a  stopping  place. 
Hela,  that  plaintiff  could  not  recover. 

8.  The  fact  that  after  plaintiff  had  entered 
the  train  the  conductor  tinted  him  as  a  passen- 

fer,  by  collecting  his  fare  from  the  next  station, 
oes  not  affect  bis  relation  to  the  company  at  the 
time  of  tbe  Injnry. 

Appeal  from  elrcnlt  court,  Carroll  conn- 
ty;  C.  H.  Campbell,  Judge. 

Action  by  William  Rubloson  against  the 
Georgia  Pacific  Railway  Company  for  in- 
juries received  while  boarding  a  train. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Defendant  went  to  Halmalson.  a  flag 
station  on  defendant's  road,  Intending  to 
take  the  train  there,  but  as  It  was  rainy, 
I  and  there  was  nu  sbelter,  he  walked  to  a 
section-house  about  half  a  mile  away, and 
there  borrowed  a  lantern  of  the  section- 
master,  and  signaled  the  train  to  atop 
when  It  came  along.  The  train  stopped 
with  the  engine  about  opposite  him. 
Without  notifying  auy  one  that  be  wished 
to  board  the  train,  and,  as  far  as  ap- 
peared, without  uny  one  knowing  It,  he 
passed  back  to  the  coach  he  wished  to  en- 
ter, and  Just  as  he  was  stepping  up  the 
train  started,  throwing  blm  against  the 
steps,  and  Injuring  his  knee.  PlalntlD  tes- 
tified that  twice  before  he  had  signaled 
tbe  train,  and  taken  passage  at  thesec- 
tiou'house,  but  it  was  not  shown  that  it 
was  the  custom  to  take  on  or  let  off  pas- 
sengers at  that  point,  and  tbe  testimony 
for  defendant  was  that  it  was  not  a  stop- 
ping place. 

A.  b\  Fox,  for  appellant.  W.  R.  Harper 
and  M.  L.  Soutbwortb,  for  appellee. 

CooPBR,  J.  The  evidence  of  the  plaintiff 
falls  to  establish  that  the  "section-house ** 
was  either  a  depot  or  a  place  at  which  tbe 
appellant  was  accustomed  to  receive  or 
discharge  passengers,  or  at  which  any  In- 
vitation had  been  given  to  the  plaintiff  or 
any  one  else  to  take  passage  on  its  trains. 
Tbe  plaintiff's  case  must  therefore  stand 
upon  tbe  facts  disclosed,  of  an  unlawful 
flagging  of  the  train  hy  him  on  a  dark 
and  rainy  night,  at  a  point  on  the  road  at 
which  the  servants  of  the  company  had 
no  reason  to  expect  a  passenger,  the  stop- 
ping  of  the  train  because  of  the  signals 
given  hy  the  plaintiff,  bis  attempt  to 
board  it  while  so  stopped,  tbe  movement 
of  the  train  at  the  instant  he  attempted 
to  enter  It,  and  the  consequent  injury,  to- 
gether with  tbe  fact  that  alter  he  had  en- 
tered the  train  the  conductor  In  charge  col- 
lected the  fare  due  lor  a  passenger  from 
Malmaison  to  Greenwood.  Upon  the 
plaintiff's  own  testimony,  and  drawing 
therefrom  tbe  inferences  most  favorable 
to  him,  no  right  of  recovery  Is  shown  to 
exist.  It  does  not  appear  that  any  serv- 
ant ot  the  company  was  Informed  that  the 
plaintiff  desired  to  take  passage  on  the 
train,  or  that  be  was  attempting,  or  \n- 
tended  to  attempt,  to  get  on  It.  After 
the  injury  bad  been  sustained,  the  plaintiff 
wen c  into  the  car,  (the  train  having  Just 
passed  a  station,)  and  when  the  con- 
ductor came  through  paid  blm  the  fare  to 
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hlR  point  of  destlDBtlon.  Bat  he  himself 
states  that  he  theo  for  the  flrat  time  saw 
the  condactor,  and  there  Is  nothing  to 
Bbow  that  the  conductor  had  before  seen 
hlni.  The  fact  that  tare  was  then  collect- 
ed throwR  no  light  npon  the  past  occnr- 
rence  from  which  the  Injury  resulted.  The 
conductor  fonnd  plaintiff  upon  the  car, 
and  treatluK  him  then  aa  a  pasReuser.  as 
be  rifchtlj  might  do,  demanded  and  re* 
celved  the  (are  due  from  blm  as  such.  Bnt 
this  dnea  not  show  that  the  conductor 
had  Invited  him  tu  enter  the  train  at  the 
point  he  did  enter  It  as  a  paseenKer,  or  In 
fact  knew  that  he  bad  embarked  there. 
We  are  not  called  upon,  under  tbe  facts  of 
this  ease,  to  determine  whether  it  Is  with- 
in the  acope  of  the  authority  of  a  conductor 
In  chance  ofatriUn  to  bind  the  company  by 
an  attempt  to  enter  Into  a  contractof  car- 
riage with  a  person  presenting  himself  at 
a  place  other  than  tbose  provided  fot 
passengers,  or  outside  of  the  usual  course 
of  bUHinees.  It  Is  sufficient  for  the  decis- 
ion of  tbe  present  appeal  to  say  that,  un- 
der Bach  eircumatance8.lt  la  at  least  neces- 
sary that  the  servants  of  the  company  be 
Informed  that  a  person  presenting  himself, 
under  the  circumstances  disclosed  here, 
contemplatee  and  offers  to  become  a  pas- 
senger, before  they  can  be  required  to  deal 
with  him  as  such.  Nosnch  fact  appears  in 
tbe  present  ease,  and  the  court  shoald 
have  g^ven  tbe  peremptory  instructioa 
asked  by  the  defendant.  Tbe  Judgment  la 
reveraed. 

(68  lUn.  7«) 

Illinois  Cent.  B.  Co.  t.  Millbr. 

(Supreme  Cmert  of  JUgataHppi.  April  Term, 
1891.) 

Bmiun  Watsb— CoLiAOTioir  ahd  FBsoiPiTA'rraK 
— DAJiAess. 

1.  Where  a  railroad  company  digs  a  ditch 
■long  Its  ti^k,  and  thereby  conducts  the  water 
collected  therein  onto  low  land  at  a  distance  ft-om 
where  the  ditoh  commences,  it  is  liable  for  the 
damage,  whether  the  water  be  mere  snrf  ace  water 
or  water  diverted  from  natsral  water-courses  by 
the  oonstraotion  of  the  road-bed. 

3.  In  an  aotfon  for  damages  for  overflowing 

filaintifl's  land  he  cannot,  under  a  complaiat  al- 
eging  injury  to  the  land  and  crops,  recover  more 
than  the  value  of  the  land,  where  the  evidence 
shows  no  direct  iajary  to  tbe  crops,  but  merely 
that  by  reason  of  Uie  Injury  to  the  land  It  was 
incapable  of  iffodnoing  aa  large  crops  as  before. 

Appeal  from  circuit  court,  Panola  coun- 
ty; James  T.  Fant,  Judge. 

Action  by  W.  J.  Miller  against  tbe  nil- 
nois  Central  Ballroad  Company  for  the 
overflowing  of  plafntlff's  land  by  rea- 
son of  the  construction  of  defendant's 
road.  Judgment  for  plalutiff  for  $450. 
New  trial  uenled.  and  defendant  appeals. 
Reversed. 

W.  P.  A  J.  B,  Hania,  for  appellant. 
Stone    Lowry,  for  appellee. 

CooFEB,  J.  The  condition  of  the  record 
in  this  cause  Is  such  that  on  the  main 
queetlon  Involved  we  find  ourselves  un- 
able to  form  any  definite  opinion  upon 
the  evidence  on  which  the  case  was  tried 
lo  tbe  conrt  below.  By  his  declaration  the 
I^alntifl  eomplalDH  that  the  defendant  In 
conatructing  or  repairing  Its  road-bed 
cloaed  up  the  channels  of  certain  natural 
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water-conrses,  by  reason  of  which  the 
water  flowing  therein  was  caaaed  to  over- 
flow his  adjacent  landu,  to  the  great  In- 
jury of  tbe  land  and  destruction  of  crops. 
A  map  of  the  road-bed  and  Rdjacent 
lands,  which  was  used  in  the  trial  of  the 
cauae  In  the  court  below.  Is  made  part  of 
the  record,  but  nothing  appears  on  It  by 
which  we  are  enabled  to  apply  much  of 
the  evidence  of  the  witnesses.  The  wit- 
nesses testifying  before  the  Jury  and  point- 
ing out  the  localities  to  which  they  re- 
ferred on  the  map  were,  we  doubt  not,  en- 
abled to  give  to  the  Jury  a  clear  under- 
standing of  the  matters  in  Issue;  but  we 
fall  to  learn  anything  from  the  teHtlmony 
anch  as  that  given  by  the  plaintiff,  a  part 
of  which  is  as  folio wa:  "Here  is  my  land 
Id  here.  This  part  along  here  ie  a  high 
place.  The  water  did  not  damage  that, 
but  this  in  here,  and  this;  and  this  Is  very 
fine  bottom  land.  *  *  *  Ou  account  of 
tbe  railroad  being  here,  it  stotM  this  wa- 
ter coming  down  these  little  ravines  here, 
and  turns  It  down  the  railroad ;  and 
when  It  gets  here  It  gaes  throngh  a  cut 
here,  where  thereto  a  lot  of  gravel,"  etc. 
It  is  evident  that  wa  cannot  know  what 
the  witness  meant  or  said,  unless  aided 
by  some  indhlu  on  tbe  map,  locating  tbe 
places  spoken  of.  We  gather  from  the  rec- 
ord the  general  fact  that  the  road-bed  of 
the  d^endant  crosses  several  lUtle  swales, 
or  ravlneii,  or  small  water-conrses,  In 
which.  In  periods  of  heavy  rains,  a  consid- 
erable quantity  of  surface  water  Is  gath- 
ered. The  road-bed  prevents  this  water 
from  flowing  westward  as  It  naturally 
would  do,  and  a  ditch  cut  by  tbe  company 
along  the  eastern  line  of  Its  road  gathers 
all  this  water,  and  conducts  It  some  half 
mile  to  the  land  of  the  plalntltt,  and,  hla 
land  b^ng  lower  than  the  bed  of  the 
ditch,  is  In  tlmea  of  excessive  rainfall 
overflowed  by  the  water  running  over 
the  banks  of  the  ditch.  The  contention 
of  tbe  plaintiff  was  that  the  defendant's 
road-bed  intersected  and  obstructed  oat- 
ural  water-conran  and  diverted  water 
therefrom,  and  caaaed  tbe  same  to  over- 
flow his  land.  On  the  other  hand,  tbe  de- 
fendant contended  that  Its  road  did  not 
Intersect  any  water-course,  but  that  the 
water  turned  upon  the  land  of  the  plain- 
tiff was  mere  surface  water,  which,  ob- 
structed by  the  road-bed,  turned  aside, 
and,  following  the  natural  declivity  to 
the  north,  flowed  apon  tbe  adjoining  land 
of  the  plaintiD.  We  are  aatlsfled  that 
whether  the  flow  of  water  Intersected  and 
diverted  by  tbe  road-bed  was  that  of 
streams  mnulng  in  well-defiued  channels 
and  having  banks,  or  was  mere  surface 
water,coming  from  tbe  adjacent  hills,  and 
flowing  In  sheetB  across  tbe  swales  be> 
tween  the  hills  and  the  adjacent  creek,  the 
defendant  Is  !n  either  event  responsible  for 
the  Injury  inflicted  npon  the  plaintiff  by 
the  turning  of  the  water  upon  his  lands. 
It  it  be  conceded  that  this  was  surface 
water.  It  has  been  so  collected  and  dis- 
charged in  Injurious  volumeu  upon  the 
lauds  of  plaintiff  as  to  entitle  him  to 
compensutlon  for  the  Injury  resnltlng  to 
his  property  therefrom.  Tbe  rules  of  the 
civil  and  ol  the  rommon  law  In  relation 
to  surface  water  are  directly  contrary  to 
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each  other.  Coder  the  first,  the  lower  of 
two  aljacent  estates  owes  a  servitude  to 
The  other  to  receive  the  natural  drainage, 
and  tbe  other  estate  cannot  withhold 
Jrom  tbe  lower  the  supply  of  water  flow- 
ing naturally.  Under  the  rule  of  the  com- 
mon law  tbe  owner  of  the  upper  estate 
may  withhold,  and  the  owner  of  the  low- 
er estate  may  repel,  mere  surface  or  super- 
ficially percolating  water  upon  or  from 
his  estate.  In  tbe  states  of  Pennsylvania, 
Illinois,  North  Carolina,  California,  and 
Ijoulsiana,  and  probably  Ohio  and  Mis- 
souri, the  rule  of  theclTll  law  in  adopted, 
while  in  England,  Maseachssetts,  Maine, 
Vermont,  New  Tork,  New  Hampshire, 
Rhode  Island,  New  Jersey,  and  Wisconsin 
the  rule  of  the  common  law  prevails,  at 
least  as  to  rural  estates.  Gould,  Waters, 
§§  2ft5.  266,  and  authorities  In  notes.  Bnt 
neither  under  the  rule  of  tbe  civil  nor  of 
the  common  law  Ik  one  permitted  to  col- 
lect surface  water  lalllnfE  upon  bis  own 
land  or  that  of  enotber  in  artificial  chan- 
nels, and  to  discharge  It  In  undue  and  un- 
natural quantities  upon  the  land  of  anoth- 
er. Gould,  Waters,  §  271;  Barkley  v.  Wil- 
cox, 86  N.  Y.  148.  The  defendant  has.  for 
tbe  protection  of  Its  road-bed,  dug  a  ditch 
along  Its  eastern  line,  into  which  is  col- 
lected surface  water  falling  upon  adjacent 
lands  for  a  ball  mile  along  the  ditch,  and 
which,  bat  for  the  dltcb,  would  have 
flowed  upon  lands  of  other  persons,  and 
has  discharged  the  water  thus  accumnlat* 
ed  upon  the  lands  of  the  plain  tlO,  which 
were  tree  from  tbe  flow  of  the  water  In 
tt8  natural  course.  Upon  all  the  anthorl- 
ties  this  Is  an  unlawful  act,  and  for  It  the 
plaintiff  la  entitled  to  recover.  But  tbe 
damages  awarded  by  the  Jury  are  mani- 
festly oxcesslve.  The  evidence  shows 
that  the  extent  of  the  injury  Is  confined 
to  12  acres  of  land  of  the  valua  of  S25  per 
acre.  If  the  land  had  been  totally  de- 
stroyed not  more  than  $300  could  have 
been  recovered  lor  tbe  Injury  to  the  land. 
The  declaration  claims  certain  other  dam- 
ages lor  Injury  to  crops  upon  the  land,  but 
the  evidence  discloses  that  this  damage 
resnlted,  not  to  the  crops  directly,  but 
that  by  reason  ol  excessive  water  put  up- 
on the  land  it  was  rendered  Incapable  of 
prod  uctng  full  crops,  as  It  had  done  before. 
The  plaintiff  has,  therefore,  been  awarded 
double  damages  for  the  Injury.  He  has 
recovered  damages  for  Injury  to  the  land, 
and  damages  because  tbe  land  as  Injared 
failed  to  produce  full  crops.  For  this  the 
Judgment  must  be  reversed.  If  the  appel- 
lee desires  so  to  do.  nu  will  be  permitted 
to  remit  all  save  9250,  for  which  Judgment 
may  then  be  rendered  here. 


(68  VlU.  fi29) 

Foot  t.  Goldman. 

iSuiprmM  Court  of  MiaalasippL  April  Term, 
1891.) 

pAsmBSHip— AasiomiBin  fob  Bbhbvit  or  Cbsd- 
ITOBS— RiSHT  or  Imfakt  Fabinie  to  Rsvoxb. 

1.  Ad  infant  puttier  is  not  bound  by  an  as- 
sigiimeiit  of  the  partoenlilp  assets  execQted  by 

his  copartner. 

2.  It  cannut  be  objocted  that  the  effect  of  a 
decree  oi  coart  avoldiag  each  an  asslgnmeDt 
vfould  be  to  assist  the  infaDt  to  get  possession  of 
the  firm  assets,  and  convert  them  to  his  own  use, 


withoat  payment  of  the  firm  debts,  beoaosa  the 
court  will  so  deal  with  the  said  asaets  as  to  pro- 
tect all  parties. 

Appeal  from  chancery  court,  Madison 
county;  H.  C.  Conn,  Chancellor. 

This  was  a  bill  by  B.  Goldman,  an  in- 
fant, against  Lawrence  Foot,  to  set  aside 
an  assignment  of  the  partnership  assets 
of  B.  Goldman  &  Co.  Tbe  tacts  alleged 
Were  that  the  firm  of  Goldman  &  Co.,  of 
which  complainant  was  a  member,  was 
largely  Indebted,  but  not  insolvent;  that, 
notwithstanding  complainant's  protest, 
bis  partner  executed  an  assignment  of  tbe 
partnership  aaaeta  to  Foot  for  the  bene- 
fit of  creditors;  and  that  Foot  was  sacrl- 
flclng  the  goods.  Complainant  aslte  that 
the  assignment  be  set  aside  on  account  of 
his  Infancy.  From  a  decree  oTerrnlIng  a 
demurrer  to  the  bill,  tbe  assignee.  Foot, 
appeals.  Affirmed. 

R.  Powell  and  W.  H.  Powell,  for  appeU 
lant.   C&lboon  &  Green,  fnr  appellee. 

Cooper,  J.  The  decided  weight,  in  num- 
ber  at  least,  of  the  authorities,  Is  that  one 
partner  has  not,  by  vlrtne  of  the  partner- 
ship contract  alone,  and  in  tbe  absence  of 
special  circumstances,  authority  to  convey 
the  whole  partnership  property  to  a 
trustee  for  the  payment  of  the  partner^ 
ship  debts.  1  Llndl.  Partn.  127,  note; 
Burrell,  A88ignm.l26;  1  Amer.  &  Eng.Enc. 
Law,  BiT.  The  authority  of  one  partner 
to  act  for  all  rests  upon  the  agency  creat- 
ed by  the  contract  of  partnership;  and  In 
no  case  can  an  agent  perform  an  act 
which.  If  done  by  the  principal,  would  be 
invalid,  or  bind  the  principal  irrevocably, 
when.  If  the  act  bad  been  done  by  the 
principal  himself.  It  might  have  been  re- 
voiced.  If  the  appellee  had  himself  Joined 
In  tbe  assignment,  it  might  have  been  an- 
nulled on  tale  application.  ItislmposBl- 
ble  that  one  claiming  to  act  am  hlB  agent 
can  bind  him  irrevocably.  ' 

Tbe  suggestion  that  the  Infant  seeto  to 
get  possession  of  the  firm  assets,  and  con- 
vert them  to  his  own  use,  without  pay- 
ment of  the  firm  debts,  and  that  tbe  coart 
will  by  Its  decree  aid  him  In  this  purpose, 
is  not  well  fnnnded.  The  court,  having 
avoided  the  assignment,  will  so  deal  with 
tbe  property  as  to  protect  the  rights  of 
all  parties.  10  Amer.  &  Eng.  Enc.  Law, 
639.  Decree  affirmed. 


  (68  Hiu.  M4) 

Albxandbb  v.  Citt  or  Viossbdrq. 

(Supreme  Court  of  Miasiesippi.  April  Term, 
1891.) 

NBOuaEHOi  or  Fibs  Defabtmbitt— Liabilitt  or 

CiTI. 

A  city  is  not  liable  for  the  negligent  driv- 
ing of  a  member  of  its  fire  department  in  going 
to  a  fire,  thoogh  the  department  be  under  its  di- 
rect oontrol,  management,  and  operation,  and 
tbe  membera  of  it  be  enyiloyad  and  paid  by  the 
city. 

Appeal  from  circuit  court.  Warren  coun- 
ty; J.  D.  GiLLAND,  Judge. 

Action  by  W.  C,  Alexander  against  the 
city  of  Vlcksburg  for  tbe  value  of  a  horse 
struck  and  killed  by  a  hose-reel  which  was 
being  rapidly  driven  to  a  fire  within  the 
city  limits-  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 
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It  waa  admitted  that  the  accident  was 
the  dlreet  result  of  the  Dogligence  of  tbe 
driver  of  the  hnse*reel ;  that  he  was  iu  tbe 
employ  of  the  city;  that  driving  the  hose- 
reel  was  bis  ordinary  duty ;  that  the  fire 
department  was  under  the  direct  control, 
maoagement.  and  operation  of  the  city ; 
and  tbat  there  was  no  contrlbntoty  negli- 
gence. 

D&bnej  dt  MeCabet  for  appellant. 

Where  a  city  mannges  and  operatrs  Its 
own  fire  department,  it  Is  liable  for  the 
negligence  of  a  driver  while  driving  to  a 
fire.  Bfsb.  Non-Cont.  Law,  S  7B2:  Wheeler 
T.  aty  of  Cincinnati,  19  Ohio  Bt.  19;  Fish- 
er V.  City  of  Boston.  101  Alasa.  87;  Talnter 
T.  aty  of  Worcester,  128  Mass.  811 ;  Green- 
wood T.  LonlBvllle,  18  Bush,  226;  Bnnill 
T.  City  of  AngOBta,  78  Me.  118,  8  Atl.  Rep. 
in;  Qrnbe  r.City  of  St.  Panl,  84  Minn.  402, 
26  N.  W.  Rep.  228;  Robinson  v.  aty  of 
Bransvllle.  87  Ind.  334;  Wilcox  t.  aty  of 
Chicago.  107  IU.884;  Barnes  v.  District  of 
Colnmbla.91  U.  S.  540:  KIttredge  T.aty 
ol  MHwankee.  26  Wis.  46;  Mulcalms  v. 
City  ol  Janeavllle,  67  Wis.  24,  29  N.  W.  Rep. 
B66;  Goodfellow  v.  Mayor,  etc.,  100  N.  Y. 
15.  2  N.  E.  Rep.  463;  Murtaugh  v.  aty  of 
St.  Lonia,  44  Mo.  479;  Stebblns  t.  Keene 
Tp.,  65  Mich.  552,  22  N.  W.  Kep.  37;  Deane 
T.  Inhabitants  of  Randolph. 132  Mass. 475; 
Semple  v.  Vicksbnrg,  62  Miss.  68;  Mackey 
V.  aty  of  Vieksbnrg,  64  Hiss.  777.  SBoutli. 
Sep.  ITS;  aty  ol  YlcksbnrK  t.  McLain,  67 
Miss.  4,  6  SoDth.  Rep.  774. 

Henry  Jk  Thommon^  for  appellee. 

A  city  Is  not  flable  for  what  It  does  as 
an  arm  of  the  governmentandfor  the  puN 
lie  good.  Blsh.  Non-C-unt.  X^aw,  {  765. 
The  work  of  a  Are  department  Is  wholly 
grataltons,  and  the  city  Is  not  liable  for 
Injories  Inflicted  by  It,  although  tbe  fire- 
men are  employed  and  paid  by  the  city. 
Hafford  v.  City  of  New  Bedford,  16  Gray, 
287;  Wheeler  t.  aty  of  anclonatl,  2  Amer. 
Rep.  868;  Jewett  t.  aty  of  New  Haven,  9 
Amer.  Rep.  882;  Torbnsh  v.  aty  ol  Nor- 
wich, Id.  886;  Hayes  t.  aty  of  Oshkosh, 
14  Amer.  Rep.  760;  Mazmillan  t.  Mayor, 
90  Amer.  Bep.  468;  Grant  t.  City  of  Brie, 
8  Amer.  Rep.  272;  Brinkmeyer  v.  aty  of 
KTansrllle,  29  Ind.  187;  O'Meara  v.  May- 
or,  etc..  1  Daly,  425;  Kelley  v.  City  of  Mil- 
wankee,  18  Wis.  83;  Welghtmon  t.  Wash- 
Ington  Corp.,  1  Black,  89;  Smith  v.  aty 
of  Rochester,  76  N.  T.  606;  Fisher  t.  aty 
of  Boston.  6  Amer.  Rep.  196;  Patch  t.  aty 
of  COTlngton,  17  B.  Mon.  722;  Shear,  ft  B. 
Neff.  S  U8;  2  DIU.  Man.  Corp.  %  976. 

GucPBBLi,,  J.  It  is  held  generally.  If  not 
nnlTersally.  by  the  courts  of  this  country, 
that.  In  cases  of  the  class  to  which  this  be- 
longs, the  municipality  Is  not  liable,  as  Is 
abundantly  shown  by  the  citations  of 
counsel  on  both  sides,  which  see.  Af- 
firmed. 


m  HUB.  CM) 

Alabama  ft  V.  R.  Co.  r.  Sithherb. 

(Siqirinw  Caw%  cf  Miatitatippi.   April  Teno. 
1891.1 


RiiuoAS  CoHPAnaa— R.TIHO  SwrrcHEs— Om- 
TatBurmT  NaoLioBiias. 

1.  B  Is  neglfffenee  per  w  fer  a  railroad  com- 
pany ta  make  a  flying  switch  aonws  the  streets 


of  a  town,  along  which  people  are  ooostontly  ao- 
cuBtomed  to  travel. 

S.  A  woman  with  a  handle  on  her  head  was 
walking  south  along  a  road  across  which  a  switch 
from  a  railroad  track  rannlng  parallel  to  the 
road  was  laid.  She  met  a  train,  which  passed 
her,  guiog  north,  and,  returning,  threw  some  cars 
by  a  running;  switob  onto  a  side  traok.  The  cars 
Btmuk  the  woman  when  at  the  intersection  of 
the  street  and  the  switch.  The  engineer  attempt- 
ed to  warn  the  woman,  bat  was  nnable  to,  cm  ao- 
oount  of  the  bundle  on  her  head.  Hkld,  the  ques- 
tion of  oontrltiutorr  negligenoe  waa  for  the  Jury. 

Appeal  from  circuit  court.  Warren  coon* 
ty;  Wabhen  CuwAN,  SpecIulJndge. 

Action  by  James  Summers  against  the 
Alabama  ft  Vlcksborg  Railway  Company 
tor  damages  on  aeconnt  of  the  killing  oIL 
plaintiff's  wile.  Judgment  for  plantifl, 
and  defendant  appeals.  Affirmed. 

Nugent  &  McWUlie  and  Blrcbett  &  SheU 
too,  tor  appellant,  ^ncfersoa  A  Raasettt 
for  appellee. 

Cooper.  J.  The  appeHee  has  recovered 
the  Judgment  appealed  from  for  the  death 
of  hla  wife,  occasioned  by  a  train  ot  the 
appellant  while  making  a  ''running''  or 
"flying"  switch  in  the  city  of  Vicksbnrg. 
The  main  linesof  appellant's  road  neartbe 
place  of  tbe  Injury  lies  nearly  parallel  to 
Water  street,  and  aome  25  feet  to  the  east 
Ota  dnmmyline,  whlchlseltbernponapart 
of  Water  street  or  a  little  east  of  it.  At  a 
point  on  the  main  line  of  deftodant's 
road,  stated  by  the  witness  to  be  from 
120  to  165  feet  north-east  of  the  place 
where  Mrs.  Summers  was  killed,  another 
line  of  defendant's  road,  known  as  the 
"River  Line."  intersects  tbe  main  line. 
This  river  line  leaves  tbe  main  line  on  a 
curve  towards  the  sonth-west,  crosses 
the  dummy  line  and  Water  etreet,  and 
rnns  to  the  bank  ot  the  MlsBlsslppl  river. 
On  tbe  day  of  the  injury,  the  deceased, 
with  a  handle  of  clothing  on  her  head,  was 
walking  southward  along  tbe  dummy 
line,  (where  many  people  were  accus- 
tomed to  walk,)  and,  while  she  was  some 
distance  north  of  tbe  Intersection  oC  the 
river  line  of  appellant  with  the  dummy 
line,  a  train  uf  the  appellant,  going  north, 
met  her,  and  passed  on.  she  contlnatng  to 
walk  south.  This  train  passed  some  dis- 
tance north  ot  the  intersection  of  tbe 
main  line  and  theriTerlins.  and  then  start- 
ed south  to  make  the  switch,  calletl  by 
various  witnesses  a  "flying,"  "running, " 
"walking,"  or  "drupped''switch.  Wheth- 
er It  Is  one  or  the  other  seems  to  be  deter, 
mined  by  tbe  rate  ot  speed  at  which  the 
train  is  running  when  the  switch  Is  made. 
Tbe  witnesses  differ  aa  to  the  rate  of 
speed  on  this  occasion,  some  saying  the 
engine  ran  at  a  speed  ot  16  or  20  miles  an 
hour,  while  others  say  It  did  not  exceed  6 
or  6 miles.  However  this  maybe,  what 
was  done  was  this:  The  train,  having 
met  deceased  and  proceeded  north,  start- 
ed south,  and,  after  momentum  had  been 
given  to  It,  the  two  rear  cars  were  de- 
tached. The  speed  of  tbe  enelne  and  oth- 
er cars  was  then  accelerated,  so  that  they 
should  cl^ar  the  switch  at  the  intersec- 
tion ot  tbb  main  and  river  lines  before  tbe 
detached  cars  reached  that  point.  Ihe  en. 
gine  and  cars  thereto  attached  proceeded 
down  tbe  main  line,  but  the  detached 
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can,  on  reaching  the  Interaectlon,  were 
rwltcbed  off  on  the  river  line,  and,  run- 
ning thereon,  struck  the  deceased  just  as 
Rbe  was  passing  across  the  same  along  the 
dnmmy  line.  The  engineer  and  fireman, 
seeing  and  appreciating  the  danger,  at- 
tempted to  warn  the  decebseil  by  blowing 
the  whidtle  and  ringing  tlie  bell  and  call- 
ing to  her,  but  the  brakeman  on  the  de- 
tached carg  Beems  not  to  have  aeen  her 
nntU  too  late  to  apply  his  brakes  and 
check  the  speed  of  his  cars.  At  the  In- 
stance of  the  plaintiff,  the  court  instruct* 
ed  the  lury  that  the  act  of  the  servants  of 
the  defendant  In  making  the  running  or 
flying  switch  acrosM  Water  btrcet  was  neg- 
llgence  per  fie,  and  that,  it  ttaedeceasedwas 
not  gallty  of  contributory  negligence,  the 
plaintiff  was  entitled  to  recover,  and  re- 
fused a  peremptory  Instruction,  asked  by 
the  defendant,  because  of  the  contribu- 
tory negligence  of  the  deceased.  We  ap- 
prove the  action  uf  the  court  in  both  re- 
spects. It  is  negligence  tor  a  railroad 
company  to  make  a  flying  switch  across 
the  streets  of  a  town,  along  which  people 
areconstantlyaccustomed  totravel.  Ful- 
mer  t.  Railroad  Co.,  68  Miss.  395.  8  South. 
Eep.  517;  French  v.  Railroad  Co.,  116 
Muss.  537;  Brown  t.  Railroad  Co.,  82  N. 
Y.  597;  Railroad  Co.  v.  Garvy,  58  111.83; 
Beach;  Contrlb.  Neg.  228.  Whether  the  de- 
ceased exercised  reasonable  care  and  pm- 
dence  vnder  the  drenmstances  In  wbldt  she 
acted  was  also  properly  submitted  to  the 

}ary.  No  trains  were  at  the  time  nf  the 
ulary  being  run  on  the  dnmmy  line,  along 
which  she  was  walking,  that  line  being 
then  In  temporary  disuse.  Walking,  as 
she  was,  towards  the  south,  she  conld 
readily  observe  any  train  approaching 
from  that  direction.  The  train  on  ap- 
pellant's main  line  had  Jost  met  her  and 
passed  to  the  north,  and.  returning,  the 
principal  part  of  it,  attached  to  the  en- 
gine, had  again  passed  along  the  main 
line  going  south.  We  cannot  say,  as  mat- 
ter of  law,  that  It  was  contributory  neg- 
ligence on  the  part  of  the  deceased  not  to 
foresee  and  guard  against  the  unlawful 
and  negligent  act  of  the  defendant  In  mak- 
ing the  flying  switch  by  which  a  part  of 
the  train  was  shifted  to  another  track 
and  sped  along  its  dangerous  course  be- 
hind her.  The  question  was  fairly  sub- 
mitted to  the  jury,  and  we  are  not  pre- 
pared to  dissent  from  the  conclusion  It 
reached.  I<'rencb  t.  Railroad  Co.,  116 
Mass.  587;  Craig  v.  Railroad  Co., 118  HasR. 
431;  Gaynor  v.  Railroad  Co.,  100  Mass. 
20S;  Railroad  Co.  v.  McGowan,  62  Ulss. 
682.  The  ludgraent  Is  affirmed. 


(68  HlBS.  736) 

Datib  et  ah  v.  Schmidt. 

{Sumreme  Cov/rt  of  MisHgHppi.   April  Temif 
1891.) 

TlZATION— PREHATURS  SaLB. 

A  sale  for  delinquent  taxes  made  on  the 
first  Monday  in  Hay,  instead  of  the  second,  un- 
der Act  Miss.  Feb.  13,  18ti7,  making  liquidating 
levee  taxes  payable  on  the  1st  day  of  May  In  each 
year,  and  directing  that  lands  in  default  shall 
be  sold  on  the  second  Monday  in  May,  la  invalid, 
since  a  taz-payttr  has  a  riffbt  to  pay  ttls  taxes 
between  the  time  they  become  delinqaent  and  the 
day  pwBcribed  lor  the  sale. 


Appeal  from  chancery  court.  Washing* 
ton  cuunty;  W.  B.  Tuioo,  Chancellor. 

Bill  by  Theodore  Schmidt  against  Charles 
L.  Davis  and  others  tu  conflrm  a  tax-title. 
Decree  for  complainant.  Defendants  ap- 
peal. Reversed. 

Wynn,  Thomas  &  Gr/ffin, for  appellants. 
Jayne  A  WutaoPt  for  appellee. 

Woods,  C.  J.  The  appellee  claims  to  de- 
rive title  to  the  lands  in  controrersy 
through  a  sale  made  on  the  4th  day  of 
May, 1868,  to  the  board  of  liquidating  levee 
commissioners,  for  non-payment  of  liqui- 
dating levee  taxes  alleged  to  bare  been 
due  thereon  for  the  year  1867.  The  second 
section  of  tlie  act  of  February  13,  1867,  to 
provide  for  the  payment  of  all  debts  and 
liabilities  contracted  or  assumed,  and  all 
scrip  or  evidence  of  debt  Issued  by  the  gen- 
eral board  of  levee  commissioners,  etc., 
makes  the  taxes  levied  by  the  act  payable 
ou  the  let  day  of  May  Id  each  year;  and 
the  third  section  of  the  act  directs  tha 
lands  so  In  default  to  be  sold  on  the  second 
Monday  In  May  of  each  year.  Tbe  taxes 
were  not  paid  on  these  lands  on  the  1st 
day  of  May,  186S,  and  the  same  were  sold, 
not  on  the  second  Monday  in  May,  but  on 
the  flrst  Monday  in  that  month.  Thus 
the  questiou  is  presented,  did  this  sale, 
made  confessedly  one  week  In  advance  of 
tbe  day  fixed  by  law  for  tbe  sale  of  lands 
delinquent  for  taxes,  convey  any  valid 
title?  The  question  involves  the  ccnstruo- 
tion  of  the  statute,  and  is  one  of  legisla- 
tive IiitEutlon  purely,  and  not  one  of  legis- 
lative power. 

By  the  second  section  of  the  act,  pay- 
ment ut  taxes  Is  contemplated  to  be  made 
on  or  before  the  1st  day  of  M  ay ;  and  by 
the  third  section  a  sale  of  the  lands  Is  di- 
rected, If  there  be  default  made  in  pay- 
ment, on  tbe  second  Monday  In  May.  A 
literal  adherence  to  the  words  of  the  seo.- 
ond  section  will  deprive  the  tax-payer  of 
the  privilege  and  power  of  paying  after 
tbe  1st  day  of  May.  It  Is  true,  the  taxes 
'  were  due  on  May  1st;  bat  It  lu  not  tme  In 
that  sense  which  wade  them  snbject  to  sale 
for  defanlt  In  payment  of  taxes  due  there- 
on. Until  the  lands  are  directed  to  be 
snid,  it  cannot  be  reasonably  affirmed  that 
there  has  been  that  delinquency  which  au- 
thorises and  requires  a  sale.  Tbe  general 
scheme  of  our  tax  laws  does  not  contem- 
plate anyimpositlon  nf  burdens  upon  oth- 
ers than  delinquent  tax-payers.  If  the  tax- 
payer bad  paid,  in  accordance  with  law, 
or  it  his  lands  were  sold  while  he  yet  had 
the  right  to  pay.  In  accordance  with  law. 
he  could  not  be  said  to  be  delinquent,  and 
should  nut  be  subjected  to  tbe  penalty 
visited  upon  delinquents.  In  tbe  case  at 
bar  the  tax-payer  should  have  paid  on  or 
before  the  1st  day  of  May,  but,  if  be  did 
not.  he  might  pay  at  any  subsequent  time 
prior  to  the  day  when  his  taxes  were  due, 
in  such  sense  as  made  his  lands  liable  to 
sale  for  final  default  In  payment.  The 
Intervening  period  between  the  1st  day 
and  the  second  Monday  In  the  month 
were  days  of  grace  in  which  the  tax-payer 
might  still  pay.  This  view  meets  the 
spirit  of  our  scheme  of  taxation,  and  does 
no  violence  to  its  letter,  taken  as  one  har< 
monioas' whole.  Nor  Is  this  view  at  all 
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at  variance  -frith  the  utterances  of  this 
eonrt  In  Nevln  t.  Bailey.  62  Miss.  483,  and 
other  later  opinions  oo  this  Keneral  a  ubject. 
In  the  flrst-named  case  tbe  remarba  ol  the 
court  had  r^erance  to  a  Bale  made  on 
flnal  uefaalt  lii  payment  ol  taxea,  and  a 
■ale  alter  tbedayB  of  grace hadexplred,  on 
the  day  fixed  by  law  when  the  lands  were 
liable  to  sale  tor  such  final  default.  We 
find  It  unnecessary  to  consider  tbe  other 
question  presented,  as  this  opinion  dis- 
pose of  tbe  case  as  it  now  staoda.  £e- 
Tcned  and  remanded. 


(68  Klu.  7S0   

Ahdbhwb  t.  Siuuoire  et  a/. 

(Svpreme  Court  of  JVlntetippl.  April  Term, 
1891.) 

MAKKiAeBBBTWBsjr  BuTEfl— LvomiucT  orlsstTB. 

L  Neither  Acts  Miss.  18^,  o.  4,  providing 
tfiat  "all  freedmen,  free  n^Toes,  and  mulattoes 
who  do  now  or  have  heretofore  lived  and  co- 
habited together  as  hoslwod  and  wife,  shall  be 
taken  and  held  In  law  aa  legally  married,  and 
tbe  issue  sball  be  tAken  aad  held  as  leglUmate, 
for  all  purposes, "  nor  Const  Miss.  1869,  art.  12, 
I  92,  declariDg  that  "all  persons  who  have  not 
been  married,  but  are  now  living  together,  cO' 
habitioK  as  husband  and  wife,  sball  be  taken 
and  beld,  for  all  purposes  in  law,  as  married, 
and  their  children,  whether  bom  before  or  after 
the  ratiUcaUonof  this  oonstltution,  shall  lie  legit- 
imate." validated  a  marriage  between  persons, 
one  of  whom  was  dead  at  the  time  the  act  was  ap- 
proved, or  rendered  the  children  of  such  persons 
legitimate. 

a.  Code  Hiss.  187T.  1  1768,  making  legal  and 
valid  all  marriages  tneretofore  solemnized,  not 
prohibited  by  the  provisions  of  article  8,  o.  38, 
of  the  new  Revised  Code,  which  section  defined 
the  degrees  within  which  lawful  marriage  might 
take  place,  was  intended  only  to  validate  mar- 
rlages  theretofore  solemnized  between  parties 
within  the  forbidden  degrees  under  former  laws, 
and  had  no  reitSTenoe  to  alave  marriages,— mar- 
rlafes  not  known  to  the  law 

Appeal  from  circuit  court,  Wnkinson 
i^unty;  W.  P.  Carsbdy,  Judge. 

Ejectment  by  LIzette  Andrews  afcalnst 
Leah  Simmons  and  others.  Plaintiff 
claimed  title  as  the  daaghter  and  heir  of 
one  6amt;y,and  ntTered  evidence  that  said 
Barney  was  married  to  one  Mary  while 
they  were  slaves,  and  that  she  was  the 
Issue  of  that  marriage;  that  her  mother 
died  a  slave;  and  that  her  father  never 
married  again.  The  court  excluded  tbe 
evidence,  and  Judgment  was  rendered  for 
defendants.   Plaintiff  appeals.  Affirmed. 

H.  C.  C&pett  and  D.  C.  Bramlett.  for  ap- 
ppllant.   T.  MeKnigbtt  tor  appelleoB. 

WooDB,  J.  Tbe  only  oror  assigned  by 
eounsel  for  appellant  Is  tbe  action  of  the 
trial  court  In  excluding  the  evidence  offered 
by  plaintiff  showing  that  she  was  the 
daughter  of  Ike  and  Mary  Barney,  who 
were  slaves  united  in  marriage  according 
to  tbe  usages  prevailing  during  the  exist- 
ence of  slavery,  and  that  Mary  died  In  a 
state  of  slavery,  after  Involuntary  separa- 
tion from  ber  husband,  and  that  Ike  did 
not  again  remarry  during  tbe  life-time  of 
Mary.  There  being  no  marriages  recog- 
nized in  law  amongslavea.  when  this  class 
of  our  population  was  enfranchised  and 
elevated  to  citizenship  the  legislature 
promptly  enacted  laws  applicable  to  the 
changed  condition,  so  far  as  possible  vali- 
T.108O.no.7— 6 


dating  slave  marriages,  and  legitimating 
the  fruits  of  such  marriaaea.  Chapter  4, 
Act  1865.  declares  "that  ail  freedmen,  tree 
negroes,  and  mnlattoes  who  do  now  and 
hare  heretofore  lived  and  cohabited  to- 
gether as  husband  and  wire,shan  be  taken 
and  held  In  law  as  legally  married,  and 
the  Issue  shall  be  taken  and  held  as  legiti- 
mate, for  all  purposes."  This  perfectly 
met  the  requirements  of  the  embarrassing 
situation,  and  was  all  that  could  be 
done  to  give  validity  to  slave  marriages, 
and  to  legitimate  the  twDe  ot  aacfa  mar- 
rlages.  That  theleglslature  ndtherunder* 
tnr>k  to  mnke,  nor,  indeed,  could  have 
made,  valid  marriages  against  the  con- 
sent of  those  bonnd,  or  against  their  wish, 
is  too  plain  tor  disputation.  The  act  of 
1865  undertook  to  validate  marriages  be- 
tween former  slaves  who  had  theretofore 
been  and  then  were  living  together  as 
husband  and  wife,  and  to  render  legiti- 
mate theoffspring  of  such  marriages;  and 
this  would  appear  to  have  exhausted  the 
legislative  power.  To  further  meet  thene- 
cessitles  of  the  changed  condition  ot  tbnse 
who  had  been  in  slavery  formerly,  a  con- 
stitutional provision,  in  substantial  agree- 
ment with  tbe  act  ot  1865,  was  inserted  in 
the  twenty'Secoud  section  ol  tbe  twelfth 
article  of  the  constitution  ofl86»,by  wblcb 
it  was  declared  that  "all  persona  who 
have  not  been  married,  but  are  now  living 
together,  cohabiting  as  husband  and  wife, 
shall  be  taken  and  held,  tor  all  purposes  in 
law,  as  married,  and  their  children,  whether 
born  before  or  after  the  ratification  of 
this  constltntlon,  shall  be  legitimate." 
It  will  be  observed  that  tbe  constitution 
went  no  further  than  to  establish  the  re- 
latiousbip  of  marriage  between  persons 
who  were  then  living  together  and  cohab- 
iting as  husband  and  wife,  and  to  render 
legitimate  the  children  of  sucb  persona, 
whether  bom  before  or  after  the  establish- 
ment, constitutionally,  uf  ancb  marriage 
relationship.  Neither  the  act  ot  1865, 
nor  tbe  twenty-second  section  of  tbe 
twelfth  article  ol  tbe  constitution  ot  1S69, 
can.  by  any  ingenuity  of  construction,  be 
beld  to  validate  marriage  between  persons 
after  the  death  of  one  of  them,  and,  neces- 
sarily, without  tbe  consent  ot  either  ot 
them. 

It  is  said,  however,  by  counsel  tor  appel- 
lant, that  section  1766,  Code  1871,  validated 
the  slave  marriage  ot  ap[>el]ant'B  parents, 
and  legitimated  the  Issue  of  sucb  mar- 
riage. This  section  declarae  "that  all  mar- 
riages heretofore  solemnized  in  thle  state, 
not  prohibited  by  the  provliMoDB  ot  article 
8,  c.  23,  of  the  new  BevuKd  Code,  are  here- 
by declared  to  be  legal  and  valid."  K 
glance  at  said  article  3,  c.  23,  will  show 
that  It  la  designed  to  define  the  degrees 
within  which  lawful  marriage  may  not 
take  place,  and  that  it  has  no  reference  to 
slave  marriages, — marriages  not  known 
to  law.  The  plain  purpose  of  section  1709 
was  to  validate  certain  marriages  tber^ 
totore  solemnized  between  parties  within 
the  forbidden  degrees  under  former  laws. 
The  apparent  hardship  of  tbe  case  ot  this 
plaintiff  was  provided  for  by  section  526, 
Code  1871,  and  an  adequate  and  simple 
method  was  afforded  to  appellant's  father 
by  which  to  bave  had  bis  child  bom  uut 
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of  lawtal  wedlock  made  legitimate.  The 
father  did  not  choose  to  have  thfi  appel- 
lant made  l^timatft,  so  far  aa  the  record 
in  the  caaae  diBclOHea;  and  the  coortR  can- 
not,  at  thlB  late  day,  do  what  the  father 
In  bifl  llle'tinie  did  not  wish  done.  At- 
flrmed. 


(88  Ulu.  4S2) 

Brookhatbn  Lumber  &  Manuf'g  Co.  v. 
Illinoib  Cent.  R.  Co. 

{Supreme  Court  qfMiBSiaaippL  Oct.  Term,  1890.) 

NSOUOBNOH—  iNSTBDCnoiTS. 

1.  In  an  action  by  a  lumber  cmnpany  against  a 
railroad  company  for  the  value  o2  Inm  ber  destroyed 
1^  fire  resnlung  from  the  derailment  of  detendaQt's 
engine  it  app^red  tbat,  throagb  no  negligence 
of  defendant,  a  switch,  opening  ftom  tBe  main 
line  to  a  side  track  in  plaiotift's  yard,  had  been 
adjnbted  for  the  side  track,  and  another  switch 
at  a  fork  In  the  side  track  had  been  so  adjusted 
tiiat  an  engine  passing  over  It  woalA  be  derailed. 
Vbe  second  switch  was  under  the  Joint  control  of 
plaintlfl  and  defendant,  and  was  not  visible  from 
the  main  track.  The  engineer  of  a  mail  train 
running  86  miles  an  hour  was  about  800  feet  from 
the  first  switch  before  he  saw  that  It  was  adjusted 
for  the  sidetrack.  He  applied  the sir-brnk^  and 
almost  Immediately  the  engine  ran  off  the  track 
at  thesecondswitcb^and  collided  with  and  Ignited 
the  lumber.  Theooort  charged  that  if  theengine 
and  machinery  of  defendant  were  in  perfect  work- 
Uur  order,  and  tlie  engineer  was  faithfully  dis- 
charging his  duties,  and  after  discovering  that 
the  switch  was  open  did  everything  which  a 
skillful  and  caatiooa  engineer  could  or  would 
have  done  "under  the  droumstanoes"  to  pravent 
the  aocident,  then  plaintiff  coald  not  recover; 
that  t^  proper  inquiry  was  not  whether  the  ao- 
cident might  have  been  »v<^ed  if  the  railroad 
company  had  anticipated  it,  but  whether,  **  under 
the  circumstances  as  they  then  existed, "  the  com- 
panv  was  negligent  in  failing  to  anticipate  and 
avoid  the  occurrence;  that,  though  the  first 
BWitoh  was  negligently  left  open  by  defendant's 
semnt.  yet  if  the  use  to  whidi  the  second  switch 
was  ordinarily  put  by  plaintiff's  and  defmdant's 
servants  was  saeh  that  a  train  leaving  the  main 
line  would  take  one  or  other  of  tbe  forks  of  the 
side  track,  and  if  in  either  event  the  Ixaiu  could 
ordinarily  be  checked  withoat  injury  to  plain- 
tiff's property,  and  If  the  injury  to  plaintiff's 
property  would  not  have  resulted  but  for  the  con- 
dition of  the  second  switch,  and  that  was  not  at- 
tribntaUe  to  d^dudant's  nealigenoe,  Uien  plain- 
tiff could  not  recover.  Beld,  mat  these  Instnio- 
tions  stated  the  true  rule,  aod  an  instructlen 
that,  if  the  engineer  discovered  that  the  switch 
was  open  while  at  a  suf&cient  distance  therefrom 
to  have  sUrjppeA  the  train  before  the  collision,  and 
failed  to  roBort  to  such  appliances  as,  if  resorted 
to,  would  iiave  prevented  the  collision,  then  de- 
fendant was  llaole,  was  properly  refused;  sluoe 
it  required,  by  necessary  implication,  chat  the 
oigineer  must  have  antlapated  that  the  second 
amtoh,  which  he  did  not  see,  was  open,  and  that 
the  engine  wunld  collide  with  the  lumber. 

3.  The  mere  fact  that  an  old  Jurcr,  habituat- 
ed to  drink,  was,  at  the  request  of  liis  frlead, 
supplied  with  a  single  draught  of  liquor  by  an 
employe  of  a  sneoessful  litigant,  is  InsufBcient 
ncKind  for  a  new  trial,  where  all  the  evidence 
taken  before  the  trial  court  ou  motion  tax  new 
trial  shows  that  the  liquor  was  not  given  with 
intent  to  inflaence  the  Juror's  mind,  and  did  not 
have  that  effect 

8.  Where  evidence  of  the  amount  of  insur- 
ance beld  by  the  lumber  company  on  the  burned 
properQr  was  admitted  to  show  motive  on  Its  part 
to  cause  the  fire,  but  the  oourt  refused  to  admit 
a  idea,  in  which  the  Insurance  was  sought  to  be 
availed  of  in  reduction  of  damages,  and  charged 
that  defendant  could  not  escape  liability  for  any 
damage  caused  by  its  negligence,  because  of  in- 
surance on  the  property,  a  refusal  to  charge  that 


the  evidence  neither  proved  nor  tended  to  prove 
motive  will  not  be  adjudged  error. 

Appeal  from  circuit  coart,  Lincoln  coon- 
ty ;  J.  B.  Chkibmam.  Jndn. 

Action  ,  by  the  BrookEsTen  Lnmber  A 
Hannfactnrlng  Company  aipaluBt  the  lUl- 
nohi  Central  Railroad  Company  to  recover 
damaf^es  caused  by  Are  from  an  engine  of 
defendant.  Vertltct  and  Jndgment  for  <1e- 
fendant.   Plaintiff  appeals.  Affirmed. 

i-'ollowlng  are  the  2d,  3d,  and  4tb  ln> 
BtructloDB,  given  fur  defendant,  and  re- 
ferred to  in  the  opinion :  **(2)  If  the  Jury 
believe  from  the  evidence  that  the  engine, 
train,  and  machinery  of  the  defendant, 
which  constituted  the  wrecked  train,  were 
In  good  condition  and  perfect  working  or- 
der on  the  occasion  of  the  accident,  and 
that  the  enRlneer*  Berry,  was  faithfully 
discharging  bis  duties  when  be  discovered 
ttae  condition  of  the  switcb.  and  that,  aft- 
er discovering  that  the  switch  was  open, 
he  did  everything  which  a  skillful,  prudent, 
and  cautious  engineer  could  or  would 
have  done  under  the  clrcamstances  and 
conditions  which  then  surrounded  blm  to 
prevent  the  accident,  then  the  plalntIK 
cannot  recover  because  of  a  fallnre  to  stop 
the  train  before  it  came  In  contact  with 
the  mill.  (8)  The  proper  Inquiry  is  not 
whether  the  accident  might  have  been 
avoided  If  the  railroad  company  had  an* 
tlcipated  the  occurrence,  hut  whether,  un- 
der the  circumstances  as  they  then  exist- 
ed, the  company  was  n^ligent  In  faUIng 
to  anticipate  and  provide  against  the  oo- 
cnrrence.  Tbe  law  does  not  require  of  the 
defmdant  tbe  nee  of  every  possible  precau- 
tion to  avoid  Injury  to  individuals  or 
property,  nor  that  tbe  railroad  should 
have  employed  any  particular  means 
which,  it  may  appear  after  tbe  accident, 
would  have  avoided  the  damage.  Tbe 
defendant  was  only  required  to  use  sucb 
roasunable  precautions  to  prevent  acci- 
dents as  would  have  hwa  adopted  by  pru- 
dent  persons  prior  to  the  accident.  There- 
tore,  If  the  Jury  believe  from  tbe  evidence 
that  the  defendant  took  such  care,  and  so 
conducted  Itself  with'  reference  to  plain- 
tiff's property  bs  a  person  of  ordinary 
prudence  and  caution  would  under  like  dr- 
cumstances  use  If  hia  own  Interest  were  to 
be  affected,  then  defendant  Is  not  liable. 
(4)  Even  though  the  jury  may  believe 
from  the  evidence  that  tbe  pplit  switch 
was  carelessly  and  negligently  left  open  by 
defendant's  servant,  yet  if  they  further  be- 
lieve from  the  evidence  that  the  use  of  the 
stubswlccb  to  which  It  waa  ordinarily 
placed  by  plaintiff's  and  defendant's  serv- 
ants was  snch  as  wonld  leave  it  so  placed 
that  a  train  leaving  the  main  Une  at  the 
split  switch  would  take  either  the  front 
switch  or  the  horn  switch,  and  that  In 
either  event  the  train  could  ordinarily 
be  checked  without  injury  to  plalntlfTs 
property,  and  that  tbe  Injury  complained 
of  In  this  instance  would  not  baveoccnrred 
but  for  the  condition  of  the  stub  switch 
at  the  time  of  the  accident,  and  that  such 
condition  was  not  Bttilbutable  to  the  de- 
fendant's n^llgence,  then  plaintiff  cannot 
recover.  •* 

iJ.  Cassedy  and  Miller,  Smith  A  BJrsbt 
for  appellant.  W.  P.  &  J,  S.  Barria,  for 
appellee. 
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Woods,  C.  J.  Tbls  action  was  brougbt 
by  the  appellant  In  tbe  cnart  below  for 
the  recovery  of  $30,000  damagea  tor  Injaries 
allseed  to  have  been  auatHfned  by  the  ap- 
pellant ]n  tbe  destraction  by  fire  of  Ita 
mills  near  Brookhaven  by  reason  of  the 
neK'igpnt  conduct  of  the  appellee  ur  Its 
fiervaote.  It  Is  shown  with  reasonable 
certainty  tbat  tbe  large  property  of  appel- 
lant vran  destroyed  by  Are  communicated 
by  a  wrecked  engine  of  the  appellee,  and 
It  IB  shown  tbat  tbe  destruction  and  loss 
orcnrred  In  tbls  manner:  Appellant  was 
the  owner  of  certain  lumber-inllla,  situat- 
ed on  the  Illinois  Central  Railroad  about 
one  mile  north  of  tbe  town  of  Brookbaven, 
said  mlllH  and  lumber  sheds  and  yards 
being:  situated  adjacent  to  the  right  of 
way  of  Bald  railroad  company,  and  to  n 
small  extent  actnally  upon  such  right  of 
way.  A  side  track,  for  tbe  conveulence 
and  accommodation  of  the  business  of 
these  millH,  was  laid  from  tbe  main  line  of 
the  railroad  out  to  and  through  one  side 
ofths  mill  property,  being  connected,  at 
Its  north  end,  with  th«  main  line  by  a 
Bwlteli  of  that  character  known  as  a 
"split  switch,"  wbicb  was  provided  with 
the  unaal  and  proper  appliances  for  mov- 
ing and  using  and  handling  this  switch  in 
putting  Id  upon  and  taking  ont  cars  from 
this  side  track :  and  this  side  track  did 
nut  again  return  to  the  main  line,  and  had 
Its  southern  terminus  in  tbe  lumber-yards 
of  appellant.  Abouc  100  feet  from  tbe  in- 
tersection of  tbe  side  track  with  tbe  main 
line  at  tbe  split  switch  an  interior  yard 
track  sprang  out  from  tbe  first  side  track, 
already  mentioned,  and  ran  around  for  a 
considerable  distance  on  the  eastern  side 
of  the  mill  property,  and,  like  the  main 
side  track,  did  nnt  return  again  to  the 
main  line,  or  to  the  original  side  track, 
but  terminated  in  the  mill-yards  on  the 
eastern  border  of  that  property,  and  this 
additional  and  interior  Bide  track  was 
connected  at  its  point  of  departure  with 
tbe  main  sidetrack  by  a  switcb  of  tbat 
character  known  as  a  "stub  switch." 
Tbe  split,  switch  connecting  the  drst  side 
track  with  the  main  Hue  of  appellee's  rail- 
way was  under  the  control  and  in  the 
^Aarge  at  the  servants  of  the  railroad, 
and  was  kept  securely  locked  when  not  In 
actual  use  in  the  shifting  of  cars  from  the 
main  line  to  the  side  track,  and  vice  versa. 
The  stub  switch  was  in  tiie  Joint  control 
of  tbe  servants  o|  appellant  and  appellee, 
and  was  handled  at  will,  in  the  shifting 
of  cars,  as  occasion  demanded,  by  tbe 
servants  of  both  parties,  and  was  never 
locked,  being  left  movable  for  the  conven- 
ience of  appellant's  servants  in  handling 
cars  In  their  employer's  Inmber-yards. 
Tbe  stub  switch  could  be  set  so  aa  to 
throw  cars  on  either  the  main  ilde  track 
or  upon  the  interior  one,  and,  unless  set 
lor  the  one  or  the  other  of  these  side 
tracks,  any  train  of  cars  coming  in  upon 
the  side  track  from  the  main  Hue  would  he 
necessarily  and  assuredly  derailed  at  the 
BtnbHWitch.  The  split  switcb,  connecting 
the  original  side  track  with  the  main  line, 
could  be  set  for  the  main  line  or  the  origi- 
nal side  track,  at  the  pleasure  of  the 
Bwltchman,  and  it  could  only  beso  set,  for 
no  derailment  of  moving  cars  would  nat- 
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nralty  occur  at  the  split  switch,  no  mat- 
ter how  It  might  be  set ;  and  the  main  line 
of  railway  of  appellee,  at  and  tor  some  dis- 
tance north  of  this  mill,  has  a  sharp  down 
grade  southward.  It  appearsclearly,  also, 
that  on  the  evening  of  the  accident  which 
resulted  in  the  destruction  by  fire  of  the 
hilUs  the  south-bound  mail  train  of  appel- 
lee was  nearly  an  hoar  behind  its  Bcbedule 
time,  and  was  running  at  the  rate  of  86 
miles  an  hour  when  It  reached  tbe  mills  la 
question,  after  7  o'clock  F.u.,ln  the  nlght- 
ttme  at  that  season  of  tbe  year;  tbat 
when  about  tbe  distance  of  800  feet  fn^m 
the  spilt  switcb,  the  engineer  of  the  swift- 
ly rushing  train  discovered  to  his  surprise 
and  alarm  that  this  switch  bad  been  and 
then  was  set  for  the  side  track  leading 
Into  the  mill-yard,  instead  ot  for  the  main 
line,  as  It  shonld  have  been,  and  as  It  had 
always  theretofore  been  at  the  hour  for 
the  passing  of  hiB  train,  as  must  be  as- 
Bumed  from  all  the  evidence  in  the  caBe; 
that  the  surprised  and  imperiled  engineer, 
confronted  with  the  dangers  of  an  unex- 
pected and  unforeseen  condition,  not  re- 
Holvable  with  confidence  or  with  absolute 
safety,  but  demanding  Instant  resolution 
and  action,  as  quickly  us  posBlble  applied 
his  air-brakes,  and  before  he  could  do 
more  found  himself  burled  Into  thejaws 
of  the  yawning  switch,  and  almost  as 
quick  as  thought,  afterwards,  felt  his  en- 
gine, pounding  over  the  croas-tles,  sud 
then  plowing  through  the  bare  earth, 
and  speedily  thereafter  was  hurled  from 
bis  place  among  the  scattered  lumber  in 
which  hlB  engine  had  buried  itself,  and 
from  which  bis  fireman  was  taken,  a  few 
moments  later,  a  bleeding  and  lifeless 
body;  and  that  the  Are  and  loss  immedi- 
ately fuilowed,  and  were  produced  by  tbls 
frightful  accident. 

In  exoneration  of  itself  from  tbe  charge 
of  negligence,  the  appellee  showed  these 
facts:  (a)  Thatthe conductornnd  brake- 
man  of  thenorth-bound  midday  local  train 
of  tbat  day,  after  doing  some  switching 
at  the  mill,  (taking  out  and  putting  la 
cars^  closed  the  split  switch  against  ttie 
first  Bide  track,  and  set  the  same  for  the 
main  line,  and  did  all  necessary  to  be  done 
to  keep  tbe  switch  so  set,  except  to  lock  It, 
and,  after  so  setting  the  switcb,  backed 
the  train  down  south  over  It,  and  picked 
up  the  caboose  or  rear  car  of  the  train, 
and  then  safely  carried  the  train  north 
over  tbe  switcb  so  set  for  the  mainline, 
having  also  left  the  stub  switcb  set  forthe 
mill-yard,  (b)  That  thin  train  met  tbe 
south-bound  freight  at  Wesson,  a  point 
about  10  miles  north  of  the  mills,  and,  re- 
membering the  failure  to  lock  the  switcb, 
the  upward  conductor  notified  the  down- 
train  men  ot  the  condition  of  the  unlocked 
sw]tcb,.and  requested  them  to  check  up  at 
the  mills  and  rectify  tbe  error  the  careless 
brakeman  had  committed  In  failing  to 
lock,  and  tbat  the  sootb-bound  conductor^ 
being  advised  and  un  the  lookout,  when 
his  train  reached  the  mills,  found  the 
switch  properly  and  securely  set  for  the 
maiu  line,  and  ran  bis  train  by  the  switch 
and  mills  down  to  Brookhaven,  a  mile  be- 
low, when  he  obtained  tbe  promise  of  tbe 
conductor  of  a  wrecking  train,  then  lying 
at  tbat  station,  to  go  up  with  bis  engine 


Digitized  by 


68 


80UTHEEN  BEFOBTEB,  You  10. 


(Miss. 


and  lock  the  awltcb.  (e)  That  the  con- 
ductor of  the  wrecking  truin,  accompanied 
by  the  flremao  of  that  train  and  a  yuung 
man  who  lived  atBrookbaven, Immediate- 
ly weat  up  on  bia  train's  engine,  ran  It 
over  and  north  of  the  split  switch,  then 
stopped,  gut  off,  went  back,  and  finding 
the  switch- target  upright,  and  set  fur  the 
main  line,  picked  up  the  Rwitch  luck  from 
the  block,  inserted  It  in  Its  appropriate 
place,  and  locked  the  same,  and  then 
backed  the  engine  down  over  the  locked 
switch  to  the  Ilrookhaven  depot ;  and  this 
wrecking  train  conductor  obBcrved,  as 
did  his  fireman  likewise,  when  he  lucked 
the  spilt  switch,  that  the  Inner  or  stub 
switch  was  not  displaced,  but  was  set  for 
the  additional  or  supplemental  side  track 
running  into  the  eastern  side  of  the  mill- 
yards,  and  It  Is  shown  that  tltls  wrecking 
conductor's  visit  to  and  examination  ot 
the  switches  was  about  4:80  p.  h.  ot  the 
day  the  Are  occurred,  (d)  That  no  other 
train  passed  over  the  road  at  tiie  mill,  ur 
came  near  the  mill  switch,  until  the  down 
mall  train  reached  that  point,  shortly 
after  dark,  and  met  death  and  destruction 
there  awaiting  It;  and  It  Is  nowhere  Inti- 
mated that  any  employe  of  appellee  was 
ever  near  the  mill  after  the  wrecking  con- 
dactor  locked  the  split  switch,  and  before 
the  luckless  mall  train  arrived,  (e)  That 
Pfellfer,  a  superior  servant  of  appellant, 
and  its  witness,  testifies  that  he  sa\r  tbe 
wrecking  engineer  come  np  on  the  engine, 
between  4  and  5  p.  m.,  and  work  at  or 
handle  the  switch  lock,  and  that  the  target 
on  the  lever  was  upright,  and  showed  the 
switch  set  for  the  main  line,  and  that  he 
did  not  see  It  moved  by  tbe  wrecking  con- 
ductor, if)  That  almost  immediately 
after  the  train  bad  been  wrecked  an  ex- 
amination showed  tbe  spilt  switch  set  for 
the  side  truck,  and  the  same,  in  all  Its 
parts,  entire  and  unbroken,  while  the  In< 
terloror  stub  switch  was  seen  to  have 
been  misplaced,  and  set  for  neither  side 
track,  and  that  the  engine  left  tbe  ralte  at 
this  stub  switch.  In  opposition  to  these 
facts  disclosed  In  evidence  by  tbe  appel- 
lee, tbe  appellant  Introduced  Pteiffer  (ttie 
person  Just  hereinbefore  named)  and  two 
other  servants  of  appellant,  employes  at 
the  mills,  who  testified  that  the  wrecking 
engine  which  came  up  to  the  split  switch 
from  Brookbaven  did  not  run  north  of  this 
switch,  but  stopped  south  of  It;  and,  fnr- 
thermore,  the  evidence  of  one  Caroline 
Jones  was  put  in  todlscredit  theeionernt- 
ing  evidence  of  appellee,  which  we  have 
set  out  herein  with  somefullncss;  and  this 
evidence  ot  Caroline  Junes  was  to  the  effect 
that  she  saw  tbis  switch  target,  after 
the  wrecking  engine  bad  gone  back  to 
Brookbaven,  and  that  it  was  standing  at 
an  angle  of  about  4Fi  degrees,  showing  it 
was  set  for  tbe  mlllslde  track.  To  Impair 
the  weight  of  Caroline  Jones*  evidence,  ap- 
pellee showed  that,  though  she  was  ex- 
amined, soon  after  the  destruction  of  the 
miOa,  at  an  inquest  held  over  the  body  of 
the  fireman  of  the  wrecked  train,  who  was 
killed  in  that  accident,  she  had  wholly 
tailed  to  refer  to  this  fact  of  the  target  be- 
ing seen  by  her  Inclined,  and  showing  the 
switch  was  set  for  the  mill  side  track. 
With  this  comprehensive  and  careful  sum- 


mary of  the  important  points  of  the  con- 
trolling evidence  borne  In  mind,  the  ques- 
tions necessary  to  be  considered  in  the  de- 
termination of  the  cause  will  be  made  so 
clear  that  their  real  character,  and  tlieir 
relations  to  the  issue  Joined,  and  to  each 
ot^er,  will  readily  appear.  On  the  trial 
below,  the  Jury  found  for  tbe  defendant, 
and,  thecourt  declining  to  disturb  tbe  ver- 
dict on  motion  of  plulntllf  for  a  new  trial, 
the  cause  has  been  brought  before  us  by 
appeal. 

1.  The  action  of  the  court  In  refusing  the 
Instruction  on  page  81  ot  the  record,  asked 
by  plaintiff  on  trial  below,  and  In  giving 
the  2d,  Sd,  and  4th  Instructions  prayed 
by  defendant.  Is  assigned  fdr  error.  The 
refused  instruction  ot  the  appellant  Is  In 
these  words:  "The  court  Instructs  the 
Jury  that,  although  they  may  believe 
Irom  the  evidence  that  the  swltcb  was 
open  through  no  negUgenc^ot  therntlroad 
company,  yet  if  they  believe  further  from 
the  evidence  that  the  engineer  discovered 
that  the  switcli  was  open  wnlle  at  a  suffi- 
cient distance  therefrom  to  bave  stopped 
the  train  before  Its  collision  with  tbe  lum- 
bernshed,  and  that,  tbungh  discovering 
the  danger,  be  failed  to  resort  to  sucb  ap- 
pliances as,  it  resorted  to,  would  have 
prevented  such  collision  and  consequent 
Are,  (If  the  Jury  believe  from  the  evidence 
the  fire  was  a  consequence,)  then  the  fail- 
ure to  stop  the  train  was  such  negligence 
as  to  render  the  defendant  ralirond  liable 
for  any  Injury  to  plain  tiff's  proi>ert>  that 
BO  resulted."  The  Instructions  given  lor 
appellee  on  this  branch  of  the  case  re- 
quired tlie  Jury  to  put  Itself  In  the  engl- 
□tier'fl  place— In  his  position — when  besud- 
denly  and  unexpectedly  found  himself 
called  to  face  unforeseen  dlfilculty,  and  to 
act  on  a  feartnl  complication  not  antici- 
pated, and  to  Judge  of  his  conduct  by  tiie 
baleful  llgbt  of  tbe  perplexing  surround- 
ings Into  which  be  found  himself  inextri- 
cably tbmst  in  tbe  twinkling  ot  an  eye. 
These  instructions  for  the  appellee  pro- 
pounded the  Just  rule,  the  fair  rule,  the 
true  rule,  and  there  was  no  error  In  the 
court's  action  lu  giving  thpm.  The  re- 
fused Instruction  of  appellant  not  only 
contained  no  recognition  of  tbis  rule,  but 
It  laid  down  for  tbeguldance  of  the  Jury  In 
examining  Into  and  passing  upon  the 
conduct  of  the  engineer  a  prdposltlon 
which  fixed  liability  upon  tbe  appellee  bo- 
cause  of  the  want  ot  foreknowledge  In  that 
servant.  The  Instruction,  by  necessary 
Implication,  condemns  the  engineer  be- 
cause he  did  nut  foresee  that  the  stub 
switch  (which  be  did  not  see  with  fleshly 
eyes)  waH  open,  and,  because  of  this  lack 
of  prescience,  be  did  not  guard  against 
the  derailment  ot  his  locomotive  at  tbe 
stub  switch,  and  its  subsequent  plnntre 
Into  the  lumber-shed;  tor,  unless  be  could 
foresee  that  the  stub  switch  was  open,  he 
cannot  be  held  to  have  anticipated  the 
derailment  of  his  engine  at  that  point,  and 
the  snbsequent  collision  with  tbe  lumber- 
shed.  The  engineer's  failure  to  art  with 
the  coolness,  the  self-possession,  and  the 
unerring  wisdom  which  should  charac- 
terize his  conduct  in  handling  and  con- 
trolling his  engine  under  the  ordinary  and 
anticipated  and  favorably  concurring  con- 
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ditlons  of  bla  accuBtomed  daily  task  Is, 
by  necessary  Implication,  deducible  from 
ttaereloeed  iuBtraution:  bottfar  more, and 
tar  worse.  Bocb  fallnra  la  pat  for  tbe  prox- 
imate cause  of  the  Injuries  complained  of, 
wbile  tbe  anBeai  open  stub  switch,  the 
eflSclent  cause,  is  OTerlooked  and  dlsre^ 
warded.  The  open  split  switch  was  a 
caaiM  Bine  qua  Doa  to  the  catastrophe, 
bnt  the  caasa  caaaans  was  tbe  upea  stab 
switch,  by  which  the  engine  was  thrown 
from  the  rails  and  turned  loose,  nnman- 
agcable,  upon  ita  deatraetlTe  work.  Of 
conrae.  If  the  engineer  bad  reasonable  time 
and  &t  opfiortunlty  to  present  the  Impend- 
ing calamity,  and  failed  to  do  so.  the  ap- 
pellee Is  liable;  but  In  the  case  at  bar, 
with  its  facts  finally  resolved,  if  liability 
Is  to  be  raised,  about  six  seconds  mnst  be 
held  reasonable  time  in  which  to  make 
ready  to  use  the  varioas  appliances  for 
■topping  8  train,  and  In  which  to  actually 
put  Into  effective  operation  such  appli- 
ances, (for  the  train  would  be  In  the  very 
Ja  ws  of  the  open  switch  in  about  six  sec- 
onds from  the  time  of  its  dlscoTery  by 
the  surprised  engluer;]  ant],  morpover, 
the  nnhaopy  engineer  must  be  held  to 
hare  naturally  antlclputed  that  the  stub 
switch  would  be  open,  aud  that  his  train 
would  be  derailed  at  that  point,  and 
that  it  would,  consequently,  collide  with 
a  lumber-shed  about  200  feet  distant,  and 
not  anywhere  touched  byelthersidetrack, 
— a  prescience  Involying  thepreternfttural. 
But  we  forbear  to  press  remark  further 
on  this  point,  and  content  ourselves  by 
saying  that  tbe  engineer  was  only  re- 
quired to  act  In  Tlew  of  what  he  then 
saw.  situated  as  be  was,  and  that,  sud- 
denly  and  unexpectedly  confronted  with 
a  complicated  difficulty  imposslbletoliave 
been  foreseen, hels  not  to  be  held  account- 
able  for  failure  to  exercise  that  cool  and 
unembarrassed  and  unerring  Judgment 
which  we,  freed  from  sudden  surprise  and 
danger,  could  now  form  and  execute.  He 
appears  to  have  done  the  best  he  could, 
situated  as  he  was,  and  nothing  more 
could  reasonably  be  required  of  him. 

2.  The  ruling  of  the  court  upon  the  mo- 
tion to  set  aside  the  verdict  because  nf 
the  alleged  misconduct  of  the  Juror  Dix- 
on Is  also  assigned  for  error.  While  It 
eannot  be  too  strongly  Insisted  that  the 
stream  of  Justice  shall  be  kept  pure, — su 
pure  as  to  afford  no  suspicion  of  corrupt 
or  improper  intermingling  of  any  foreign 
or  tanrtful  matter,— yet  it  must  not  be 
forgotten  that  no  mere  Irregularities  of 
behavior.  In  this  day  of  greater  and  wiser 
freedom  for  Jurors,  at  least  In  civil  trials, 
will  be  permitted  to  disturb  tbe  stability 
of  Judicial  proceedings.  While  It  Is  yetthe 
settled  law  that  bribery  and  embracery 
and  misconduct  In  the  Jury,  purposely 
brought  about  by  a  successful  litigant, 
will  require  the  arbitrary  setting  aside  of 
the  vendict  thos  obtained,  both  as  promo- 
tive of  tbe  course  uf  public  Justice  and  as 
a  punishment  upon  the  offender,  yet  It 
mast  be  taken  as  equally  well-settleu  that 
In  other  cases,  where  only  Irregularities 
have  occurred  that  do  not  necessarily  or 
naturally  involve  suspicion  of  Improper  In- 
fluence In  the  finding  of  the  verdict,  the 
approved  course  Is,  upon  proper  presenta- 
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tlon  of  a  complaint,  for  the  trial  court  to 
examine  witnesses  and  take  testimony 
with  tbe  view  toascertainlngwhetberany 
Improper  Influences  have  betm  put  In  op- 
eration to  control  tbe  mind  of  any  or  all 
of  tbe  Jurors,  and,  after  ascertainment  of 
the  facts,  with  the  further  view  of  sus- 
taining or  setting  aside  tbe  verdict,  as  the 
facts  disclosed  upon  such  examination 
may  demand.  This  was  the  course  pur- 
sued by  tbe  able  Judge  who  presided  in  tbe 
court  below,  aud  we  have  no  hesitation 
in  concurring  In  his  Judgment  that  theevl- 
Idence  submitted  upon  the  motion  failed 
to  make  out  a  case  reqalrlng  a  setting 
aside  of  the  verdict  as  a  punishment  to  be 
imposed  upon  the  successful  party.  It  is 
tbe  case  of  an  old  man  who  was  infirm, 
and  who  bad  been  habituated  to  drink, 
weakly  and  unwisely  seeking  a  glass  from 
his  neighbor  and  friend,  and  whose  want, 
In  tbe  absence  of  means  to  meet  it  by  bis 
friend,  was  supplied,  tu  the  extent  of  a 
single  draught,  by  an  employe  of  the  ap- 
pellee, at  the  request  of  the  Juror's  friend. 
That  the  act  of  supplying  the  drink  to 
the  Juror  was  not  done  with  any  purpose 
to  affect  the  Juror's  mind  touching  the' 
case  being  then  tried,  and  that  It  did  not 
so  affect  It,  was  so  found  by  the  trial 
Judge  in  denying  the  motion,  and  In  this 
action  of  tbe  court  we  see  no  error.  It  Is 
to  be  regretted  that  the  weakness  of  the 
Juror  In  this  cat«e  subjected  a  verdict, 
reached  only  after  laborious  and  protract- 
ed effort, to  any  imputation  of  fraud,  but, 
without  disregarding  the  evidence  of  all 
tbe  witnesses,  Including  the  offending  Ju- 
ror himself,  we  cannot  say  that  tbe  ver 
diet  rests  under  any  suspicion  of  having 
been  obtained  by  any  Improper  influence. 

8.  Complaint  Is  made  because  of  the  ad- 
m lesion  of  evidence  showing  the  amount 
of  insurance  held  by  appellant  upon  the 
burned  property,  and  because  of  the  re- 
fusal by  the  court  to  Instruct  the  Jury  to 
disregard  that  evidence,  and  the  evidence 
tending  to  show  motive  and  purpose  on 
the  part  of  one  Allen  to  injure  appellee's 
property.  It  seems  to  be  conceded  that 
the  evidence  was  competent  as  tending 
to  show  motive.  The  evidence  showing 
Inenrance  clearly  was  not  admitted  to 
reduce  the  amount  of  any  damages  that 
might  be  awarded.  The  court  refused  to 
permit  appellee's  fifth  plea.  In  which  the 
insurance  was  sought  to  be  availed  of  as 
a  matter  In  mitigation  or  reduction  of 
damages,  to  be  filed  at  all;  and,  that  the 
Jury  might  certainly  not  consider  that 
defense,  the  court  charged  the  Jury,  at  ap- 
pellant's request,  that  tbe  appellee  could 
not  escape  liability  for  any  part  of  the 
dcunage  caused  by  Its  negligence,  because 
of  such  Insurance  on  the  property.  That 
the  court  below  erred  In  declining  to  .In- 
struct the  Jury  that  one  piece  of  evidence, 
dissociated  from  all  the  other  evidence  In 
tbe  case,  neither  proved  nor  tended  to 
prove  motive,  we  are  not  prepared  to  say. 
To  our  minds  the  evidence  as  to  Allen  and 
as  to  appellant,  offered  as  tending  to 
show  motive.  Is  Inconclusive,  wholly  un- 
satisfactory, and  utterly  empty.  Tbe 
evidence  In  the  case,  taken  altogether, 
leaves  no  room  to  doubt  that  the  lire  and 
consequent  loss  were  tbe  result  of  tbe  de- 
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(Miss. 


rallmmt  ot  appellee's  engine  and  Its  ool- 
Haion  wltb  tbe  lumbeiHBhed.  Freely  and 
(oily  conceding  this,  ttie  verdict  1b  so  man- 
Ueetly  In  agreement  wltb  the  great  facta 
In  proof,  so  conBonant  with  reason  and 
jigbt,  tbat  we  do  not  feel  authorised  to 
disturb  It  on  any  ground. 


M>  Hln.  773) 

Ott  et  ul.  T.  SHrra  at  ml. 

(SuiimM  court  of  JHMtosippL  April  IVnn, 
1891.) 

Atucbubht— JoDOinKT--Cutii  or  Thibd  Pabtt 
— Btiubncb. 
A  Jadgmeot  liy  default  against  defendants 
in  an  attacbment  suit,  on  the  ground  of  fraadulent 
diflposition  of  propert7,  is  not,  as  against  persons 
clumiog  to  have  bought  the  goods  from  them, 
prima  faote  evidence  tbat  the  sale  to  olaimsnts 
was  fraudulent. 

Appeal  from  circuit  court,  Amite  coan* 
ty :  D.  C.  Bhaulett,  Special  Judge. 

Smith  Bros.  &  Co.  attached  goods  on  a 
writ  against  Porter  ft  Webb.  The  goods 
were  claimed  by  A.  E.  &  K.  W.  Orr.  On 
claimantB*  issue  there  was  judgment  for 
plaintiffs  In  attachment,  and  claimants 
appeal.  Berersed. 

Priee  <ft  Sternberxer  and  H.  Caasedjr,  lor 
appellants,  ^t-  H.  RatelUT,  for  appelleeB. 

GooFBB,  J..  Appellees  sued  out  an  at- 
tachment against  Porter  ft  Webb. upon 
tbe  following  grounds:  (1)  Tbat  they  had 
property  or  rights  In  action  which  they 
concealed  and  refased  to  apply  to  tbe  pay- 
ment of  their  debts;  (8)  that  they  had  as- 
signed or  disposed  of,  or  were  about  to 
assign  or  dispose  of,  their  property  or 
rights  Inaction,  orsome  part  thereof,  with 
Intent  to  defraud  their  creditors;  (3)  that 
they  bad  conrerted,or  were  about  to  con- 
vert, their  property  Into  money  or  evi- 
dences of  debt,  with  intent  to  place  It  be- 
yond the  reach  of  their  creditors;  (4)  tbat 
they  had  fraudulently  contracted  the  debt 
sued  for.  The  attachment  was  levied  upon 
certain  goods,  which  appellants  claloied 
to  have  bought  from  the  defendants  In  at^ 
tacbment.  Judgment  by  default  against 
tbe  defendants  m  attachment  was  recov- 
ered, and  upon  tbe  trial  of  the  claimants* 
Issue  this  Judgment  In  attnchment  was  In- 
troduced in  evidence  At  the  Instance  of 
tbe  plaintiffs,  the  court  charged  tbe  Jury 
tbat  this  Judgment  was  prima  facie  evi- 
dence th&t  the  sale  to  tbe  claimants  of  tbe 
goods  attached  was  fraudulent,  and  de- 
volved upon  them  tbe  harden  of  showlug 
tbat  they  were  purchasers  In  good  faith 
for  valne.  This  was  error.  The  attach* 
ment,  for  aught  tbat  appears  In  the  rec- 
ord, may  bave  been  rightly  sued  out  upon 
the  ground  tbat  tbe  defendants  therein 
bad  fraudulently  contracted  tbe  debt  sued 
lor,  or  because  they  bad  property  which 
tb<^  concealed  and  unjustly  refused  to  ap- 

gly  to  the  payment  of  their  debts.  We 
ave  been  referred  to  no  authority  sup- 
portiug  the  instruction  In  any  view  which 
may  be  taken  of  it.  Certainly  there  is 
nothing  In  the  case  of  Richards  v.  Vac- 
caro.  67  Miss.  616,  7  South.  Bep.  506,  which 
warranted  the  present  Instruction,  In 
that  ease  the  fraud  of  the  seller  In  tbe 
particular  sale  under  which  tbe  claimant 
claimed  was  abundantly  shown  by  com- 


petent testimony,  and  under  these  clrcnm- 
stances  we  held  that  it  devolved  apon  tbe 
elalmant  to  establish  his  own  good  faltb 
and  payment  of  the  purchase  price,  which, 
bring  shown,  would  protect  bis  title  not* 
withstanding  tbe  fraud  of  the  seller.  We 
have  not  held  tbat  the  Judgment  against 
the  defendant  Is  evidence,  as  against  the 
claimant,  of  tbe  facts  on  wblcb  It  rests. 
Tbe  Judgment  Is  reversed. 


(68  Ulss.  478) 

Davis  v.  Davis  et  al. 

{Supreme  Court  of  Miasissivpi.   April  Term, 
1891.) 

Bjsonnira— Fabol  Oirr— Advbbsb  Posssbsiok— 
Bdbdbx  or  PBoor. 

1.  Coda  Hiss.  1880,  S  1188,  providing  that«no 
estate  of  inheritance  or  freehold,  or  i>r  a  term 
of  more  than  one  year,  in  lands  or  taaements, 
shall  be  conveyed  from  one  to  another,  unless 
the  conveyauoe  be  declared  by  vxiting,  ^gned 
and  delivered, "  does  not  prevent  one  ent^ng 
and  claiming  under  a  parol  gift  from  aoq,airing 
title  by  adverse  possession. 

3.  Adverse  possession  under  a  parol  gift  ex- 
tends to  the  wfiOle  tract  given,  taoug^  only  a 
part  Is  aotually  occupied. 

8.  In  ejectmetit,  where  defendants  recognize 
the  title  to  have  been  originally  in  plaintiff,  and 
claim  the  land  only  by  virtue  m  a  parol  gift  fol- 
lowed by  adverse  possession,  the  only  issue  1>  the 
character  of  the  possession,  and  the  bordea  of 
proof  Is  on  defendants. 

Appeal  from  circuit  court, Attia  county; 
C.  H.  Cahpbbli^,  Judge. 

Ejectment  by  Simon  Davis  against 
Frank  Davis  and  otherBror40acresot  land. 
Judgment  for  defendants,  a  iiew  trial  de* 
nled,  and  plalntllf  appeals.  Beversed. 

Defendants  claimed  under  a  parol  gift 
from  •plaintiff,  entry  thereunder,  and.  con- 
tinuous adverse  possession  tor  tbe  stat- 
utory period  of  10  years  next  preceding 
tbe  commencement  of  the  action.  Tbe 
flith  Instruction  for  defendants  was  that 
the  burden  of  proof  was  on  plaintiff  to 
satisfy  the  Jury  by  tbe  preponderance  of  ev- 
idence tbat  bo  was  entitled  to  recover. 
The  tenth  Instruction  asked  by  plaintiff 
was  that  the  only  question  to  be  deter- 
mined was  that  of  the  character  of  defend- 
ants* possession,  and  that  the  burden  of 
proof  to  establish  their  title,  growing  out 
of  possession,  was  on  defendants. 

Anderson  Jk  Davis  a,n& BraatJaydkSmttb, 
for  appellant.  S,  !#.  Dodd,  for  appellees. 

CooPEK,  J.  It  Is  too  well  settled  by  de- 
cIslooB  of  this  court,  and  by  Innumerable 
authorities  In  other  states,  that  a  claim 
of  title  under  a  parol  g^ft  or  purchase,  ac- 
companied by  entry  and  adverse  holding, 
may  ripen  Into  an  indefeasible  title  by  tbe 
lapse  of  statutory  period  of  limitation, 
to  admit  of  present  argument  or  conten- 
tion. Mugee  V.  Magee,  117  Miss.  IftS;  Davis 
V.  Bnwmar,  55  Miss.  671;  Nlles  v.  Davis, 
60  Miss.  750;  Geohegan  v.  Marshall,  66 
Miss.  676.  6  South.  Rep.  502;  Campbell  v. 
Braden,  96  Pa.  St.  888:  Clark  v.  Gilbert.  39 
Conn.  94;  Steel  v.  Johnson,  4  Allen,  4%; 
Outcalt  V.  Ludlow,  32  N.  J.  Law,  2iS» ;  Bart- 
lett  v.Secor,5«  Wis.  520, 14  N.  W.  Rep.  714; 
Potts  V.  Coleman.  67  Ala.  222;  Collins  v. 
Johnson,  57  Ala.  SOi.  Tbe  suggestion  of 
coufasel  tb8\  Hoctiou  118S,Code  18N0,  which 
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declares  that  "no  estate  ot  Inheritance  or 
freetaold.  or  for  a  term  of  more  than  one 
year,  In  lands  ortmements,  ahall  be  con- 
Tegred^om  one  to  another  anless  the  con- 
veyance be  declared  by  writlnR,  slcned 
and  delivered,"  prevents  the  title  from 
vestlttgr  In  the  oconpant  under  such  cir- 
cumstances, Is  met  by  the  reply  that  title 
does  not  pass  by  the  parol  sift  or  sale, 
bat  by  the  lapse  of  time  operatlnjc  nader 
the  law  upon  the  adverse  possession.  In 
NJIsH  T.Da7ls.60  Miss.  760.  It  was  held  that 
a  parol  vendee  entering  under  his  pur- 
chase was,  as  against  his  vendor  and 
those  claiming  ander  him,  in  poaeeeelon  of 
the  whole  land.  tbouKh  only  a  portion 
should  be  actaally  occupied.  This  rule, 
tboufch  announced  Id  that  case  tor  the 
first  time  In  this  state,  bad  been  silently 
reeoKulsed  In  Davis  Bowmar,  65  Miss. 
971.  and  has  been  distinctly  formulated 
and  applied  In  other  eiates.  In  Bell  v. 
Lougworth,  6  Ind.  373i  the  court  said: 
"When  a  party  Is  in  posueeslon  of  land, 
claiming  an  adverse  title,  the  question 
must  always  arise,  to  what  extent  does 
bis  claim  reach,  what  land  does  hlsclalra 
of  title  eover?  And  wbei^  there  is  noth- 
ing but  naked  possession  to  evidence  it, 
his  title  mast,  from  necessity,  be  limited 
to  tbe  lands  over  which  he  has  exercised  a 
visible  authority,  known  to  others  as 
owner;  to  those,  in  short,  from  which  he 
has  excluded  tbe  former  owner  and  oth- 
ers. A  man  cannot  go,  soUtary  and  alone, 
to  tbe  prairies  or  forests  ol  the  west,  set 
himself  down  lo  the  middle  thereof,  and 
claim  that  he  poaeesses  all,  to  an  onde- 
lined  extent,  not  then  actually  possessed 
by  some  one  else.  He  mnat  be  limited  to 
that  portion  over  which  he  exercises 
palpable  and  contlnnoun  acts  of  owner- 
ship, as  being  the  quantity  which  be 
claims  as  bis  own,  there  being  no  other 
evidence  In  such  ease  to  enable  us  to  deter- 
mine the  quantity.  But  where  a  party  Is 
In  possession  under  and  pursuant  to  a 
state  of  facte  which,  of  theraaelves,  show 
the  character  and  extent  of  hia  entry  and 
claim,  tbe  caae  Is  entirely  different,  and 
SDch  facts,  whatever  they  may  be  In  a 
given  case,  perform  suflBdently  the  office 
of  color  of  title.  They  evidence  the  char- 
acter  of  the  entry  and  extent  of  the  claim, 
and  no  colorable  title  does  mure,  fur  such 
colorable  title  alone  does  nut  give  right." 
in  Rannels  v.  Rannels,  62  Mo.  112.  a 
parol  gift  of  the  land  bad  been  made,  the 
donee  entered  thereunder,  and  remained 
In  possession  for  tbe  statutory  period.  It 
was  held  that  her  possuesion  was  of  tbe 
whole  tract,  though  only  a  part  was  act- 
ually occupied.  In  Hughes  v.  Israel,  73 
Ho.  6S8,  the  parties  to  a  deed  undertook 
by  verbal  contract  to  rescind  the  deed, 
and  the  grantor  thereafter  remained  in 
tbe  actual  possession  of  apartof  tbeland, 
claiming  title  nnder  the  oral  rescission. 
It  was  held  that  his  possrsslun  extended 
to  the  whole  tract  described  Id  the  deed. 
We  find  nothing  In  the  facta  of  tb la  case, 
as  developed  on  behalf  of  the  defendant, 
withdrawing  it  from  tbe  operation  of  tbe 
principle  of  the  declalon  In  Niies  v.  Davis, 
That  these  tacts  are  controverted  by  tbe 
plaintttr  Is  immaterial,  since  the  Jury  must 
determine  by  Its  verdict  what  the.  truth 
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is,  and,  this  being  done,  all  opposing  evi- 
dence is  unavailing. 

But  the  court  below  erred  in  reusing 
tbe  tenth  Instruction  asked  by  tbe  plain- 
tiff, and  In  giving  the  fifth  Instruction  for 
the  defendant.  It  is  true  the  burden  of 
proof  on  tbe  whole  case  was'  upon  the. 
plaintiff,  but  the  defendant  by  his  evi- 
dence, cmd  by  his  whole  defense,  recog- 
nised the  title  to  have  been  originally  In 
the  plaintiff,  and  claimed  tbe  land  only 
by  virtue  of  the  parol  gift  or  sale,  followed 
by  his  adverse  occupancy  for  the  period 
of  limitation.  The  real  question  was 
whether  by  reason  ot  this  affirmative  de- 
fense the  right  of  the  defendant  had  be- 
come perfect  agalnat  tbe  otherwise  con- 
fessed legal  title  of  tbe  plaintiff.  On  this, 
the  only  Inne.  iSte  burden  was  upon  tba 
defendant,  and  not  upon  tbe  plaintiff,  and 
tbe  court  should  so  have  Instructed. 
Qeohegnn  v.  Marshall.  66  Miss.  676,  6 
South.  Rep.  603;  1  Amer.  A  Eng.  Ene. 
Law,  808.  The  Judgment  Is  reversed. 


(68  HIM,  <n> 
Gainss  et  al,  v.  Kbbton. 

(Suprsms  Oourt  qf  Miasiaaimpi.   A^xil  Tttm, 
1891.) 

IiiinaoMD'i  LiBH  0:1  Crop  — ■  Witvn  bt  Imoox- 

BISTBIIT  BSOOBITT. 

Where  a  landlord's  agent,  not  ooQtentwitb 
the  statutory  Ilea  for  aapplles,  takee,  in  his  own 
name,  a  trnst  aeed  on  a  crop  to  be  raised  by  the 
tenant  on  the  leased  premises  aa  security  for  snp- 
pUes  to  be  famishea,  tbe  landlord,  as  against 
third  psrsonB,  most  conflne  himself  io  the  sooq- 
rity  afforded  by  the  deed  of  trust,  and  oannot  re* 
oorer  trom  a  purahassr  la  good  taith  thevalna  of 
oco^  sold  to  Eimand  nlsed  bysoUeaanto;  ainoe 
the  iwinoipal  tenant  oonld  not,  by  the  deed  of 
tnut,  iooomber  tiie  crops  of  others,  even  though 
(frown  on  the  leased  premises. 

Appealfrom .chancery  conrt,  Lauderdale 
county;  Stlvands  Evans,  Chancellor. 

Bill  by  J.  W.  Oaines  and  others  against 
A.  J.  Eeeton,  to  recover  the  valneof  crops 
grown  on  premises  leased  by  complainants 
to  John  Witherspoon,  and  on  which  crops 
complainants  alleged  they  had  a  land- 
lord's lien.  On  a  final  bearing  the  bill  was 
dismissed,  and  eomplainants  appeal. 
Affirmed. 

On  tbe  trial  It  appeared  that  J.  W. 
Fewell  had  for  some  years  acted  as  plain- 
tiffs* agent,  and  had  advanced  supplies  to 
the  tenant.  In  December,  1885,  Fewell 
sold  to  Witherspoon,  the  tenant,  a  team 
of  horses,  wagon,etc.,for  $355.  To  secure 
this  sum,  together  with  advances  to  be 
made  during  tbeyear,  Fewdl  took  a  trust- 
deed  on  the  horses,  wagon,  etc.,  aa  well 
as  on  otber  personal  property,  and  on  tho 
crops  to  be  raised  by  Witherspoon  on  tbe 
leased  premises  during  the  year  1886.  The 
advances  made  by  Fewell  during  that 
year  amounted  to  9406.88.  Witherspoon 
madedefanltlnpaymeut,and  the  personal 
property  covered  by  the  trust-deed  was 
sold,  leaving  a  balance  of  f7Si4.S3due  on 
tbepiirchaec  price  and  on  the  advances. 
Complaioants  then  filed  this  bill,  alleging 
that  defendant  bad  poivhaBed  a  large 
portion  oI  tbe  crops  with  knowledge 
ol  their  rights,  asking  for  a  recovery  of 
Its  value,  and  praying  discovery.  De- 
fendant was  a  merchant,  and  be  ad- 
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mltted  that  he  knew  that  Wltherapoon 
was  cdmplalnaats'  tenant,  and  that  he 
bad  purchased  a  portloD  of  the  crop  grown 
on  the  leased  premises,  but  denied  all 
knowledge  as  to  anything  being  duecoui- 
plainants  for  supplies.  He  also  alleged, 
and  it  was  proven  at  the  trial,  that  be 
bad  advanced  auppllen  to  Henry  Brown 
and  otheia.  who  wereanbtenantB  of  Wlth- 
erapoon; tbat  these  subtenants  delivered 
to  him  a  portion  of  the  crops  raised  by 
them  In  payment  for  such  advances;  and 
that  defendant  received  no  other  products 
raised  on  the  leased  premises,  and  none 
whatever  raised  by  Wltherapoon. 

Miller  A  Bvsktn,  for  appellants. 

Thestatutoryllen  for  supplies  Issnperlor 
to  all  others,  and  a  purehuser  of  the  crop, 
with  knowleidge  of  the  existence  of  a  land- 
lord's lien  at  one  time,  must  see  tbat  It  Is 
discharged ;  and  be  must,  at  his  peril,  in- 
form blmselfofthetenant'Bcontract.  Buck 
V.  Paine,  50  Miss.  648,  62  Miss.  277,  Flts- 
gerald  r.  Fowlkea.  60  MIbb.  370;  Dnnn  v. 
Kelly,  67  Miss.  825;  Cohn  T.8mlth,«4  Miss. 
816.  2  Soath.  Rep.  244;  Newman  v.  Bank, 
66  Miss.  S23.  6  Soath.  Rep.  753. 

Wltherapoon  &  Wltberspoon,  for  ap- 
pullee. 

GooPRR,  J.  If  the  correctness  of  the 
propositions  of  law  argued  by  counsel  for 
complainants  be  conceded,  we  think  the 
decree  of  the  chancellor  should  neverthe- 
less be  affirmed.  Not  content  to  rest  the 
security  ot  thelrdemand  against  their  ten- 
ant npon  the  provisions  of  law  by  which 
a  Hen  was  glven,^  they  carved  out  and 
required  another  and  apparently  incon- 
aistent  aecnrlty,  which,  on  its  face,,  se- 
cured a  debt  to  a  third  person,  whose 
agency  for  the  landlords  wasnot  disclosed 
by  the  instrument.  It  is  notnecesiiary  for 
the  decision  ol  the  present  controversy  to 
hold,  as  do  some  courts,  that  the  mere 
taking  of  other  security  la  a  waiver  ot  the 
statutory  lien.  We  confine  our  decision  to 
the  reason  that  the  parties  have  so  dealt 
la  reference  to  the  subject-matter  of  the 
lien  that  they  ought  not,  as  against  third 
persons  who  have  purchased  the  property 
In  good  faith,  to  be  permitted  to  repudiate 
the  security  selected  by  their  agent  to  se- 
cure a  debt  professedly  due  to  blm,  and 
resort  to  the  Hen  secured  by  law  to  them- 
selves  as  landlords.  Aa  against  third  per- 
sons, at  leaat,  we  think  complainants 
must  be  confined  to  the  security  of  the 
deed  of  trust.  Goble  v.  Oate,  41  Amer. 
Dec.  219.  As  between  compluinantsclaim- 
Ing  under  the  deed  of  trust,  executed  by 


iCMie  Miss.  1680.  I  1801,  provides:  •* Every 
lessor  of  land  shall  have  a  lien  on  all  theagrloolt- 
nral  products  of  the  leased  premises,  howerer 
and  by  whomsoever  produced,  to  secure  the  pay- 
ment of  the  rent,  and  the  fur  market  value  of 
all  advances  made  by  him  to  his  tenant,  for  sup- 
plies for  the  tenaot  and  others  for  whom  be  may 
contract,  and  for  his  business  carried  on  npon 
the  leased  premises,  and  this  Hen  shall  be  pura- 
mount  to  all  other  Hens,  claims,  or  demands  of 
any  Idnd  upon  such  products;  and  the  claim  of 
the  lessor  for  supplies  furnished  maybe  enforced 
In  the  same  manner,  and  under  the  same  ciroum- 
stsnoes,  as  his  ol^m  for  rent  be;  and  all 
the  isovislons  of  law,  aa  to  attachment  for  rent, 
and  proceedlnis  ander  It,  shall  be  an^ioable  to 
a  olum  for  supplies  furnished. " 


the  principal  tenant,  and  the  defendant 
claiming  by  purchase  from  the  subtenants, 
nwneni  of  the  property,  the  defendant's 
right  Is  superior.  The  tenants  of  com- 
plainants could  not,  by  mortgage.  Incum- 
ber the  crop  of  others,  even  though  grown 
upon  the  leased  lauds.  The  decree  la  af- 
firmed. 


(n  Hits,  suo 
MoBTO?!  et  a/.  MoC-AnLSss, 

(Supreme  Court  tif  HflssftetppL   April  Term, 
1891.) 

DSSOBNT  OT  HOHSSTBAS — BiLM  BT  GUIRDIAK. 

Under  Aot  Miss.  ITov.  28,  ISSi,  (Acts,  p. 
187,)  providing  that  all  iwoperty  exempted  there- 
by shall,  on  the  death  or  the  husband,  descend  to 
the  widow  as  the  head  of  the  family,  daring:  her 
widowhood,  for  the  use  and  benefit  of  herself 
and  children,  the  children,  on  the  death  of  their 
father,  become  co-tenants  with  their  mother  In 
his  homestead,  and  their  interest  is,  during  her 
widowhood,  subject  to  be  sold  by  their  guardian 
under  an  order  of  probate  conrt,  the  same  aa  any 
other  property  derived  from  their  father. 

Appeal  from  circuit  court,  Lee  counfy; 
Lock  £.  Houston,  Judge. 

Ejectment  by  Julia  A.  Morton  and  oth- 
ers against  W.  A.  McCnnless  for  lands 
sold  by  their  guardian  under  an  order  ot 
the  probate  court  mode  In  1870.  Judg- 
ment for  defendant,  and  plalntllts  appeal. 
Affirmed. 

The  property  was  the  homestead  ot 
plaintiffs'  father,  who  died  In  1869.  Act 
Miss.  Nov.  28,  1865,  (Acts  p.  187.)  provides 
"that  all  the  property,  real  and  personal, 
exempted  by  the  provisions  of  this  act, 
upon  the  death  of  the  husband,  shall  d^ 
scend  to  the  widow  as  the  head  of  the 
family,  during  her  widowhood,  for  the 
use  and  benefit  of  herself  and  children, 
and,  in  the  event  ot  her  marriage  ordeath, 
to  descend  in  Uke  manner  as  other  prop- 
erty descends  by  the  laws  of  this  state." 
It  was  claimed  that  tbe  children,  on  the 
death  of  their  father,  acquired  ao  Intei-est 
In  the  property  which  conld  be  sold  while 
tbelr  mother  was  Hving  and  stUl  a  wid- 
ow. Tbe  order  ot  sale  was  procured,  and 
the  sate  made,  by  their  mother,  who  was 
their  guardian.  She  testified  that  she 
supposed,  as  advised  by  counsel,  tbat  the 
sale  would  be  void  as  to  the  Interest  ol 
the  children,  and  that  they,  on  arrlvingat 
age,  could  avoid  the  sale. 

Clayton  (ft  Anderson  and  Clarke  A 
Clarke,  for  appellants.  Blair  dt  Strlbliag, 
for  appellee. 

Campbell,  C.  J.  The  only  qnestion  In 
this  cose  different  from  those  decided  In 
Morton  v.  CarroH.  68  Miss.  609,  9  South. 
Bep.  896,  Is  as  to  the  validity  of  an  order 
of  the  probate  court  to  seU  what  Is  al- 
leged and  proved  to  have  been  tbe  ex- 
empt property  of  the  father  of  the  plain- 
tiffs, held  under  the  act  entitled  "An  act  to 
amend  the  exemption  laws  of  this  state," 
approved  November  28, 1865,  (Acts,  p.  137.) 
The  children  and  their  mother  were  co- 
tenants  of  this  land,  the  mother  having 
an  Interest  terrotnable  by  ber  marriage  or 
death,  and  the  children  having  the  fee. 
Hardin  v.  Osborne,  4S  Miss.  632.  The  In- 
terest of  the  children  was  subject  to  sale 
as  any  other  land  owned  by  them*-  Mo- 
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Caleb  T.  Barnett,  Bo  MIbb.  83;  Code  1857, 
art.  151,  p.  463.  The  whole  object  or  the 
exemption  latv  of  1K66  waa  to  preeerve  the 
property  from  creditors,  and  not  to  affect 
the  power  of  the  courts  to  deal  with  the 
property  aa  that  of  the  children  and  heirs 
of  the  exemptlonldt.  In  the  probate  coort 
proceedlu;^  resulting  In  the  sale  of  the 
lands  sued  (or  here,  there  was  no  mention 
of  the  land  belnfc  homeRtead  or  exempt 
property.  The  contrary  is  rather  sngsest- 
ed  by  treating  the  land  as  Bub}ect  tu  the 
widow's  dower,  bnt  thn  blanderlog  Isno* 
ranee  on  this  snbject  did  not  affect  the 

fiuwer  of  the  court  te  deal  with  It,  and 
ortnnately  the  proceeding  was  bo  con- 
ducted as  to  result  in  a  valid  order  of 
sale,  whereby  the  wicked  and  sliameful 
scheme  which  the  then  Koardian  now 
swears  she  bad  In  view  was  eflectually 
defeated.  We  are  constrained  to  beliere 
that  ber  memory  le  at  fault,  and  that  she 
does  great  Injustice  to  honorable  coun- 
selors when  she  states  that  tbis  scheme 
was  with  the  knowledge  and  advice  of 
her  lawyers.  Theiesnlt  In  this  case  was 
right.  Affirmed. 


(6S  Hiss.  CM) 

Greatbb  et  al.  v,  Atkinson. 

{Supreme  Court  of  Mississippi.   April  Term, 

■  1891.) 

BmrLTme  Tsustb  —  Hdsoutd  axd  Wits  —  Fcb- 
GKAsa  rami  Tbdstbb  —  Bosi.  Fidsb  —  Puud- 
me. 

1.  Prior  to  the  adoption  of  Code  Miss.  18B7, 
on  the  purchase  of  lanas  by  the  husband  In  bis 
own  Dame  vrith  funds  of  the  wife,  a  resoltioK 
trust  arose  In  ]iev  favor  to  the  same  extent,  and 
under  the  same  drcumstances,  that  it  would 
have  arisen  In  favor  of  any  other  per8<Hi  famish- 
ing thepuTchase  money. 

a.  When)  a  bill  to  eetabUsh  a  resoltiog  trust 
Id  lands  purchased  from  the  trustee  falls  to  state 
the  facts  and  circumstances  bearing  on  the  qaes- 
tloa  of  the  bona  Jldes  of  the  purchases  under  the 
trustee,  the  defense  must  be  raised  by  plea  or 
■BsweTi  and  not  by  demuxw. 

Appeal  from  cbancery  coort,  Madison 
connty;  H.  C.  Conn,  Chancellor. 

Salt  by  S.  A.  D.  Greaves  and  others  to 
establish  a  resulting  trust  Incertalnlands. 
A  demnrrer  to  the  bill  was  sustained,  and 
complainants  appeal.  Beversed. 

The  bill  alleged  that  In  1853  complain- 
ants' father  purchased  the  land  In  bis 
own  name  with  funds  belonging  to  his 
wUs;  that  he  was  adjudged  a  bankrupt, 
and  the  land  was  sold  by  order  of  the 
bankrupt  court;  that  defendant,  with 
notice  of  complainants'  equity,  purchased 
the  land  from  the  vendee  of  the  purchaser 
at  the  bankrupt  sale.  The  bill  also  al- 
leged the  death  of  complainants'  mother 
and  father.  It,  however,  contained  no 
statement  of  the  facta  and  circumstances 
bearing  on  the  bona  Sdes  ol  the  purchases 
under  the  bankrupt,  and  stated  nothing 
as  to  notice  tu  the  purchaser  at  the  bank- 
rupt sain  or  to  bis  vendee,  defendant's 
grantor.  The  demurrer  was  on  the 
ground  that  prior  to  the  Code  of  1857  a 
wife  acquired  no  resulting  trust  In  lands 
purchased  by  her  husband  In  his  name 
with  her  funds;  and  ontbe  furtbergruuud 
that  the  bill  did  notnesatlve  the  bona, 
£dea  of  the  purchasers  under  the  bankrupt. 


F.  B.  Pratt  and  H.  B.  Qreavea,  for  ap- 
pellants.   W.  H.  Powell,  for  appellee. 

Cpopbb,  J.  Prior  to  the  adoption  ot 
the  Code  of  1857  a  resulting  trust  arose  In 
favor  ut  the  wile  when  her  money  was 
used  In  the  purchase  ot  lands  In  his  own 
name  by  the  husband,  under  the  same 
clrcumstancps  and  to  the  same  extent 
that  such  trust  would  have  resulted  to 
any  other  person  supplying  the  purchase 
monev.  1  Perry,  Trusts,  187,  and  note; 
1  Pom.  Kq.  Jnr.  422.  Wheu  ail  the  facts 
and  circumstances  ot  a  purchase  from  a 
trustee  in  a  resulting  trust  are  shown,  and 
it  thereby  appears  that  a  person  Is  a  pur- 
chaser tor  value  and  entitled  to  protec- 
tion as  such,  he  may  raise  the  d^ense  by 
demurrer  to  n  bill  exhibited  against  blm 
to  subject  the  lands  to  the  trust.  Story, 
Eg.  PI.  603.  But  when  they  do  not  so  ap- 
pear, the  defense,  being  an  affirmative 
one,  must  be  raised  by  plea  or  answer. 
Id.  604,  605;  1  Danlell,  Ch.  PI.  677,  698. 
The  facts  disclosing  the  6ona  fides  ol  the 
purchasM  under  8.  A.  D.  Oreaves  do  not 
appear  in  the  bill  In  this  cause,  and  tbe 
demurrer  should  have  been  overruled.  De- 
ci-ee  reversed,  demurrer  oTerrnled,  and 
cause  remanded. 


(68  Hl«a.  B9« 

WiLCSiNBKi  et  at.  V.  Lick. 

(Supreme  Court  of  Mtattatippt.  April  Term, 
1891.) 

Landlord's  Libh— Tbcst-Debd— Friobithb. 
Where  one  in  possession  of  land  under  a 
contract  of  purchase  executes  a  trust-deed  on  his 
crops,  he  caanot,  by  surrendering  the  contract, 
and  agreems  to  pay  rent  for  that  year,  crrate  a 
landlord's  lien  superior  to  the  tnut-deed. 

Appeal  from  clrcalt  court,  Washington 
county;  B.  W.  Williamson,  Judge. 

Action  by  D.  J.  Vf.  Lick,  as  trustee  of 
Ring  Land  &MercantlleCompaoy,  against 
L.  and  N.  Wllczlnskl  to  recover  the  value 
of  certain  coton.  There  was  a  verdict  and 
Judgment  on  a  peremptoiy  Instruutlon  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Helm  and  Wllcslnskl,  the  owners  of  cer- 
tain laud,  put  one  Showers  in  possession 
under  a  contract  bearing  date  of  Novem- 
ber, 18S7,  providing  for  the  sale  to  him  of 
the  land  on  annual  payments  to  be  made 
on  the  first  day  of  each  of  the  four  suc- 
ceeding years,  the  contract  to  be  void  un- 
less payments  were  promptly  made. 
Showers  tailed  to  make  any  payment,  and 
In  1889  made  an  agreement  with  defend- 
ants, the  successorsln  Interest ol  Helm  and 
\^  llcslnski,  whereby  the  contract  ot  pur- 
chase was  abandoned,  and  Showers  took 
a  lease,  and  agreed  to  pay  rent  for  the 
year  IFihO.  Prior  to  this  Showers  had  ex- 
ecuted tbe  trust-deed  to  plaintiff  on  the 
crops  uf  1K89.  The  cotton  In  controversy 
was  part  of  tbe  crop  ot  that  year  raised 
by  Showers,  which  defendants  had  talEen 
and  applied  on  their  claim  for  rent  and  sup> 
plies. 

C.  P.  NeilsoB  and  /.  Schlealager,  tor  ap- 
pellants. Wjrnn,  Tbomaa  A  QiiSa  and 
CalbooB  A  GreeOt  for  appellee. 

Gaupbbi.i^C.  J.  "It  Is  not  allowable  by 
a  subsequent  agreement  to  convert  the  re- 
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latlon  of  rendor  and  vendee  Into  that  of 
landlord  and  tenant,  so  as  to  defeat  en- 
perrenlng  rishtB."  NobleH  v.  McCartj,  61 
Miss.  456.  The  evidence  In  this  case  shows 
that  that  was  done,  and  the  Instruction 
for  the  plaintiff  was  properly  siren,  and 
the  verdict  la  supported  by  evidence.  Af- 
firmed. 


(68  Hlsa.  806) 

liOUIBVILLE,  N.  O.  &  T.  BT.  Co.  T.  POBT&L 

Tblbobaph  Cable  Co. 

(awpreme  Coiart  qf  MUttnippi.  Aptil  Term, 
1891.) 

Tblkobafh  CoMPAiraiB— Biaar  otWat— Cordbh- 
KATioN  —  QuALmoATioin  w  CoioasaioaaBs— 

Nayr  Awabd. 

1.  Usder  Act  Miss.  March  18, 1S86,  |  8,  (Laws, 
p.  (16,)  providing  that  where  a  tel^aph  com 
pany  snail  not  agree  with  the  owner  of  land  for 
a  right  of  way  over  the  same,  then  condemQatton 
may  be  had,  a  telegraph  cofnpasy,  after  making 
efforts  to  got  a  right  of  way  by  contract,  with- 
out receiving  any  reply  to  Its  proposition  within 
a  reasonable  time,  may  resort  to  condemnation 
proceedings. 

3.  The  faot  that  the  record  of  the  condemna- 
tion prooeedings  whloh  section  9  at  the  act  re- 
qalres  the  cAfxk  to  keen,  shows  that  the  commis- 
sioners summoned  by  the  sheriff  were  "good  and 
lawful  men,  citizens  of  the  county, "  is  suffloient, 
thongh  the  sherifl's  return  does  not  show  that 
they  poesMsed  those  qnalifloations,  as  required 
by  thejneoept  under  which  tliey  are  summoned. 

8.  Under  the  provision  of  the  statute  that, 
on  petition  for  a  new  award,  "if  the  Jadge  shall 
be  of  oplDltHi  that  the  commissioners  acted  npoo 
testimony  that  was  irrelevant  or  incompetent, 
and  that  their  award  was  contrary  to  the  law, 
and  sucOi  evidence  as  was  competent  and  rele- 
vant, and  that  injustice  has  been  done,  a  new  in- 
quest and  assessment  sball  be  ordered  by  him,  **  a 
new  inquest  does  not  follow  as  a  matter  of  course, 
either  from  the  fact  that  illegal  testimony  was 
heard  the  oommittsionem,  or  that  a  party  was 
wrongfully  denied  ttw  right  to  open  and  oon- 
^vda  the  argoment. 

Appeal  from  circuit  coort,  Claiborne 
county ;  J.  D.  GiijUND,  Judce. 

Proceeding  by  the  Postal  Tel^mpta  Ca- 
ble Company  to  condemn  for  a  right  of 
way  for  Its  telegraph  line  a  part  of  the 
rigbt  of  way  of  tbe  LoutsvlUe.  New  Or< 
leans  &  Texas  Railway  Company.  Tbe 
comraieslonera  awarded  the  railway  com- 
pany $2,500  damages,  bnt  It  applied  to  tbe 
circuit  Judge  for  a  new  inquest,  which  be 
denied,  and  It  appeals.  Affirmed. 

W,  P.  A  J.  B.  Barrla,  for  appellant. 
McIntoBbt  WtlNaoiB    BnasellJoT  appellee. 

CooPEtt,  J.  No  error  Is  shown  In  tbe 
proceedings  of  thecommlssloneni  to  a  ward 
damages  for  which  a  new  Inquest  should 
have  been  directed  by  tbe  Judge  ol  the  cir- 
cuit conrt.  The  proceedings  were  bad  un- 
der the  proTlBlons  of  an  act  approved 
March  16,  18R6,  (Laws,  98)  by  the  third 
section  of  wbluta  It  Is  provided  that  con- 
demnation may  be  made  of  any  land  In 
casee  where  the  telegraph  company  sball 
not  agree  with  the  owner  ur  ownera,  etc., 
for  a  right  of  way  over  tbe  eame.  That 
tbe  company  bad  not  agreed  with  tbe 
railway  company  for  an  easement  is  man- 
Ifeat,  and  under  tbe  strict  letter  of  tbe 
law  the  condition  existed  on  wbicb  resort 
might  bebadtotberlgbtof  condemnation. 
If  we  should  apply  tbe  rule  atrtotlaaimi  Ja- 
ils, appealed  to  by  the  railway  company.  It 


would  be  fatal  to  Its  contention ;  but  we 
think  thp  record  does  show  an  effort  uppn 
tbe  part  of  the  telegraph  company  to  ad- 
just the  matter  by  contract,  and  that  tbe 
proposition  ,  so  to  do  was  to  "  be  consid- 
ered of  by  tbe  railway  company,  and 
that,  no  reply  being  made  by  that  com- 
pany within  a  reasonable  time,  tbe  triu- 
grapb  company  might  lawfully  proceed  In 
condemnation  under  the  statute. 

Tbe  second  objection  taken  by  appellant 
to  the  award  is  not  supported  by  tbe  rec- 
ord. That  objection  is  that  tbe  record 
does  not  show  that  tbe  commlsslunera 
summoned  by  tbe  sberiff  under  tbe  ptecwt 
from  tbe  clerk  were  "good  and  lawral 
men,  citlsena  of  tbe  county"  of  Claiborne, 
as  required  by  the  slxtii  aection  of  tbe  act. 
In  this,  counsel  are  mistaken.  The  precept 
commanded  the  sheriff  to  summon  sacb 
men,  and.  tbougb  his  retnm  does  not  show 
that  they  were  poiueesed  of  tbe  qualifica- 
tions required,  that  fact  Is  shown  in 
tbe  record  of  the  proceedings  kept  by  tba 
clerk,  which  record,  by  tbe  ninth  eectton 
of  tbe  act,  be  Is  required  to  keep. 

If  It  be  conceded  that  th^  commissioners 
should  have  permitted  counsel  for  the  rail- 
way company  to  open  and  conclude  the 
argument,  and  that  Illegal  testimony  was 
beard  by  tbem.  It  would  not  follow  that 
a  new  Inquest  should  have  been  awarded. 
Tbfl  statute  declares  that  upon  a  petition 
for  a  new  award,  "It  the  Judge  sball  be  ol 
the  opinion  that  the  commissioners  acted 
upon  testimony  that  was  irrelevant  or  In- 
competent.and  that  their  award  was  con- 
trary to  the  law,  and  euch  evidence  as 
was  competent  and  relevant,  and  that  In- 
justice has  been  done,  a  new  Inquest  and 
assessment  shall  be  ordered  by  him." .  As 
was  said  In  Postal  Telegraph  Cable  Co.  v. 
Alabama  ft  V.  B.Co.,  68  MIee.  814,  S  South. 
Bep.  376:  "In  such  caeca  as  this  much 
must  be  left  to  tbe  determination  of  the 
commissioners,  for  It  Is  often  extremely 
dIflScult  to  arrlveat  even  approximate  Jaa* 
tlce  where  questions  of  valne  are  to  be  de- 
termined. Scarcely  anything  Is  eo  varia- 
ble, according  to  clrc.umstanoee,  as  value.  ** 

Tbe  Judgment  is  affirmed. 


m  mm.  817) 

Hall  t.  Moorb. 

(Swpreme  Covert  <tf  JflMiwippt.  April  Tom, 
189L) 

ExBOUTios-— SBTTnra  Asms  Biu — ^RsrvHN-Tnuc. 

The  power  of  a  circuit  court  to  aet  aside 
an  execution  sale  on  account  of  fraad  is  oonfined 
to  the  return-term  of  the  ezecation,  after  which 
relief  oao  be  had  only  in  a  court  of  equity.  Hop- 
ton  V.  Swan,  50  Hiss.  516,  followed. 

Appeal  from  ^rcnlt  conrt.  Holmes  coun- 
ty ;  C.  H.  CAHFaBLL.  Judge. 

Motion  by  E.  4.  Hall  In  tbe  circuit  conrt 
to  set  aside  on  account  of  fraud  a  sale  of 
land  made  to  D.  W.  Moore  under  an  exe- 
cution Issued  on  a  Judgment  rendered  In 
that  court.  There  was  an  objection  to 
tbe  motion  on  the  ground  that  It  was  not 
filed  at  the  retnm- term  of  ttao  execution. 
The  objection  was  sustained,  and  tbe  mo- 
tion denied  The  Judgment  debtor,  E.  J. 
Hall,  appeals.  Affirmed. 

Hooker  &  Wilson,  tor  appellant.  No^ 
A  Tuckett,  for  appellee. 
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GAUFBEL,!^  J.  We  regret  that  tlie  state 
of  the  law  Is  each  an  to  deny  reltef  to  tlte 
appellant.who  seems  to  have  been  greatly 
wronged ;  bnt  it  wasdeclded  In  Hopton  r. 
Swan,  50  Miss.  545,  tLat  the  power  of  a 
circuit  cuort  to  aflord  such  relief  ]»  con- 
fined to  tbe  retnm-term  of  the  execution, 
after  wbleta  relief  can  be  had  only  In  a 
court  of  chancery.  We  do  not  see  why 
tbis  abould  be  so,  bnt,  unable  to  find  any- 
thbig  Hatiafactury  on  the  subject  In  the 
books  we  hare  carefully  searched  tor  Che 
purpose,  we  do  not  feel  disposed  to  depart 
from  the  rule  announced  in  the  case  cited. 
As  long  as  two  sets  ol  courts  are  main- 
tained to  do  what  one  mtgbt  do  as  well, 
tbe  established  rules  as  to  the  line  of  dl- 
vision  between  them,  wbere  happily  tb^ 
can  be  traced,  as  in  this  cbMi  must  be 
spected.  Affirmed. 


BW)  — — 
SlIBDSB  T.  lULKT  9t  ol. 


(Buprenu  Court  qf  Mis»iM9ippi.  April  Term, 

18B1.) 

JoDQiOEKT  o*  Akothib  Burn  —  Rn  Judioau— 
AssioinixiiT  or  Kotb— Dbpehsbs. 
1.  A  lodgment  ot  another  state  io  fovorof  an 
assignee  of  a  note  in  an  aotlon  in  whldh  tbe  maker 
appearea  and  defended  is  a  ooncluslTe  adjadioa- 
tfon  that  the  assignee  became  the  owner  of  tbe 
note,  and  therefore  an  action  on  tbe  Judgment 
will  not  be  enjoined  on  the  alleRations  of  a  bill 
that  the  assignee  had  falsely  sworn  that  ho  was 
tbe  owner  ot  the  note:  that  he,  the  payee,  and  a 
third  perwm  Itad  entered  into  a  conspiracy  to 
defkano  the  maker;  and  that,  as  tbe  maker 
learned  after  the  lenditionof  the  Jodgnient,  when 
another  note  given  by  him  to  tbe  same  payee  be- 
came doe,  the  collateral  given  as  security  for  both 
notes,  and  which  was  to  nave  been  sorrendered 
when  tbe  second  became  due,  bad  been  fraud- 
ulently disposed  of  by  the  payee,  who  was  In- 
solvent. 

9.  The  jadgment  being  the  property  of  the 
assignee  of  the  note,  be  can  maintain  aa  aotloii 
on  it  for  the  benefit  of  whomsoever  he  pleases, 
and  it  Is  therefore  no  ground  for  an  iojunctlon 
tiiat  be  1*  maintaining  it  for  the  beaeflt  of  the 
payee. 

Appeal  from  chancery  court,  Warren 
county;  Clacdk  Pintard,  Chancellor. 

Salt  by  T.  M.  Smedea  aicalnat  Ilsley, 
Doobleday  &  Co.  and  others  to  restrain  an 
action  by  Haley,  Donbleday  &  Co.  against 
T.  M.  Smedes  on  a  Judgment  obtained  on 
a  note  given  by  complainant  to  B.  F. 
WatklDH,  one  of  tbe  other  defendants,  and 
by  Watfclns  assigned  to  llsley,  Doobleday 
&  Go.  On  motion  of  defendants  llsley, 
Donbleday  St  Co.  a  temporary  lujnncticin 
of  tbe  action  on  the  judgment  was  dis- 
solved, and  on  their  demurrer  the  bill  was 
dlamlBsed;  both  the  motion  and  the  de- 
murrer bdng  on  the  ground  that  com- 
plainant was  concluded  by  the  Judgment 
on  tbe  note.  Complainant  appeals.  Af- 
firmed. 

The  Judgment  on  the  note  was  obtained 
in  New  Tork,  in  an  action  Id  which  Smedes, 
a  resident  of  Missiseippi,  summoned  by 
publication,  appeared,  and  defended  on 
the  grounds  tbat  llsley,  Doobleday  &  Co. 
were  not  lawful  holdera  of  tbe  note;  tbat 
tbey  bad  obtained  It  by  fraud  of  Watklns, 
In  violation  of  a  written  agreement  made 
by  blm  with  Smedes;  and  that  llsley, 
Donbleday  &  Co.  bad  entered   Into  a 


•cherae  with  Watklns  and  one  Barrlaon 

to  unlawfully  obtain  payment  of  tbe  note 
from  Smedes.  The  partien,  other  than  lis* 
ley,  Doubleday  &  Co.,  made  defendantB  to 
tbe  injunction  snit,  were  Watkintt  and 
Harrison.  The  bill  aa  amended  alleged 
tbat  at  tbe  time  Smedea  executed  the  note 
on  wblcb  tbe  judgment  was  obtained  he 
gave  two  other  notes  to  Watklns.  paya- 
ble nine  and  fifteen  mouths  after  the  first 
became  due;  tbat  he  gave  certain  collat- 
eral security,  part  of  which  was  to  be  sur- 
rendered by  Watklns  when  tbe  second 
note  became  due;  tbat  when  theflrstnote 
became  due  be  refused  to  pay  it  because 
he  was  Informed  tbat  Watklns  had  fraud- 
ulently transferred  tbe  collateralB  to  Bar- 
rieon.  who  fraudulently  claimed  to  have 
purchased  them ;  tbat  Haley,  Doobleday 
&  Co.  fraudulently  claimed  to  have' pur- 
chased the  note,  and  In  tbe  action  tbereun 
falsely  awore  that  they  owned  It;  tbat 
Haley,  Donbleday  ft  Co.  and  Watklns  and 
Harrison  entered  Into  a  conspiracy  to  de* 
fraud  and  cheat  Smedes ;  tbat  It  was  not 
until  after  tbe  judgment,  when  the  second 
note  bcame  due,  and  Watklns  refused  to 
surrender  the  collaterals  therewith,  that 
Smedes  definitely  ascertained  and  was 
able  to  prove  that  Watklns  Intended  to 
defraud  blm  of  tbe  collaterals.  The  bill 
further  allied  tbat  Watklns  was  Insolv- 
ent, and  tbat  tbe  action  on  tbe  Judgment 
In  tbe  name  of  llsley,  Donbleday  ^Co^  was 
In  reality  for  tbe  benefit  of  Watklns. 

SdiUer,  Smith  A  Hlrab,  for  appellant. 
R.  V.  Booth  and  Wairea  Cowan,  for  ap- 
pellees. 

Campuell,  C.  J.  Upon  tbe  facts  stated 
In  the  bill  and  the  amendment  proposed 
the  Appellant  could  not  Bucceasfnlly  d»* 
fend  an  action  upon  the  note  Itaelt  U  It  ap- 
peared tbat  the  appellees  became  owners 
of  It.  aa  conclusively  adjudicated  in  their 
favor  by  tbe  judgment  recovered  In  New 
York.  U  theirs,  they  may  maintain  an  ac- 
tion for  whomsoever  tbiey  please,  and  tbe 
averment  of  tbe  bill  on  tbat  subject  cim- 
.stftutes  no  ground  tor  Injunction.  Al- 
flnued. 


(M  IClst.  787) 

Yatks  et  aJ.  v.  Mrad  et  al, 
{Supreme  Oaum  ef  JHmtoslppf.  Jnae  8, 18BL) 

SuBBOQATjoy  or  Indobsbr  or  Note— Caxoella- 

TION  OF  JddOMBKT  —  EVIDBNOB  OF  PaTHBMT— 
MOBTOAQBS  —  COXVBTAHCB  Or  LrOAI,  TiTLB  TO 

MOB*oAaBS— JumoR  lamm. 
1.  Code  Hiss.  1880,  %  B98,  sabrt^tlDg  a  sure- 
ty who  pays  a  Judgment  against  the  prlnofpai 
debtMr  to  all  the  rights  ot  the  Judgment  creditor, 
inoluding  tbe  rigbt  of  enforcing  all  the  liens 
which  the  latter  had  by  virtue  of  such  judgment, 
and  section  1140,  extending  tbe  benefits  ot  seo- 
tion  998  to  any  party  to  an  execution  wbo  shall 

Eay  it,  against  any  otber  party  wbo  is  liable  tc 
im  for  the  sum  paid,  extend  the  right  of  subro- 
gation to  an  indorser  of  a  draft,  on  which  jadg- 
ment Is  rendered  against  him  and  tJie  principal 
debtor,  immediately  upon  his  payment  of  the 
said  judgment 

8.  No  entry  on  the  lodgment  of  such  payment  Is 
required,  and  an  entry  of  satisfaction,  made  by 
plaintiff  without  tbe  anthorit;  of  tbe  indorser, 
will  not  defeat  tbe  latter>8  rlgnt  to  enforce  the 
lodgment  in  his  own  favor  sgalost  tbe  land  of 
the  principal  debtor,  even  thongh  a  third  person 
has  Doaght  the  land  meanwlille  without  notiue. 
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and  In  rellaDM  upon  the  said  entxjr  of  aatiafac- 

tion. 

8.  Where  a  mortgagee  takes  the  property  un- 
der an  absolute  conveyaoce  in  satisfaction  of  his 
mortgage  debt,  and  there  are  at  the  same  time 
Junior  ileus  againsc  it,  the  burden  of  proof  is  on 
the  mortgagee  to  show  that  his  debt  was  equal  to 
the  value  of  the  property,  and  that,  the  equity 
of  redemption  being  worthless,  no  lutrm  had  re- 
salted  CO  the  holders  of  auch  liens. 

Appeal  from  chancery  court,  Jackson 
county ;  8.  EIvanb,  Clianr^lor. 

ThlB  was  a  bill  by  W.  K.  Mead  and 
others  against  Mrs.  M.  L.  Tatea,  M.  A.  Deea, 
and  J.  C.  Strong,  assignee,  etc.,  aeklne  an 
Injanctlon  against  the  sale  of  complaln- 
iintB*  land  under  execution,  and  an  ad- 
justment ot  the  conflicting  claims  ol 
the  parties  to  the  unpaid  purchase  mon- 
ey. Jndfcments  were  recovered  in  No- 
vember, 1880,  and  May,  1881,  In  favor  uf 
John  I.  Adams  &  Co.  against  G.  M.  Dees 
and  M.  A.  Dees  upon  certain  draftR.  ot 
which  M.  Dees  was  drawer  and  M.  A. 
Dees  was  Indureer.  The  executions  issued 
thereon  were  settled  by  M.  A.  DeeH.  Plain- 
tlO's  attorney  entered  satisfaction  upon 
the  docket  by  wilting  the  word  "Settled," 
and  signing  his  name  thereto.  After- 
wards, in  1886,  M.  A.  Dees  assigned  the 
Jtidgments  to  Mrs.  Yates,  and  directed 
that  executions  Issue  in  his  nameas  Huruty 
tor  her  benefit.  The  executions  so  Issued 
were  levied  upon  complainants*  land, 
which  at  the  time  of  the  rendition  ot  the 
jadgments  belonged  to  G.  M.  Dees.  In 
Febmary,  18R0,  O.M.  Dees  hud  executed  a 
mortgage  on  we  land  to  Danner  ft  Oo. 
to  secure  an  Indebtednras  of  910,000.  In 
July,  1881,  he  ccmveyed  the  land  to  Dan- 
ner &  Co.  by  absolute  deed  In  satlRfactlon 
of  the  mortgage  and  of  other  advances, 
the  amoonts  of  which  were  not  named, 
Danner  &  Co.  leased  the  land  to  W,  K.  and 
J.  W.  Mead,  with  privilege  of  purchase, 
and  the  latter  conveyed  it  to  the  Danner 
Iiand  &  Lumber  Company,  which  after- 
Wards  made  an  a,R8lgnmeot,Inclnding  this 
land,  to  J.  C.  Strong,  for  the  benefit  of 
creditors.  Afterwards  W.  K.  and  J.  W. 
Mead  bought  the  land  from  the  assignee, 
as  allowed  by  the  terms  of  their  lease. 
Before  U  was  tnlly  paid  tor,  the  exeeatlons 
In  favor  of  Mrs.  Yates  were  levied.  Mrs, 
Yates  contended  that  M.  A.  Dees,  upon 
satisfying  the  ludgments  of  Adams  &  Co. 
against  himself  anr^  G.  M.  Dees,  the  prin- 
cipal debtor,  was  subrogated  to  all  the 
rights  of  the  Judgment  creditors ;  that  she 
acquired  this  right  by  usslgnment;  that 
the  deed  conveying  the  If^al  title  to  Dan- 
ner ft  Co.  operated  as  a  merger  of  the 
mortgage  lien:  and  that  Danner  &  Cn. 
took  with  notice  of  the  judgments,  and 
subject  to  the  lieu  ot  the  same.  J.  C. 
Strong,  tlie  assignee,  contended  that  the 
right  of  subrogation  did  not  extend  to 
one  who  was  a  party  to  the  execution,  and 
liable  as  an  Indorser  ot  the  drafts  upon 
which  the  Judgments  were  rendered ;  that 
at  the  time  of  the  conveyances  under 
which  he  claimed  the  record  showed  that 
the  judgments  were  Ratinfied,  and  that 
there  was  nothing,  theretore,  to  notify 
purcbaBers  of  the  continued  existence  of 
.the  said  Judgments.  The  court  decn  ed 
that  the  assignee.  Strong,  was  entitled  to 


the  balance  of  the  purchase  money  due  by 
W.  K.  and  J.  W.  Mead.  Mra.  Yatea  ap- 
peals. Reversed. 

T.  W.  Brame,  for  appellants.  C.  B, 
Wood  and  H.  BloomSetd,  for  appellees. 

Woods,  J.  Section  998,  Code  1880,  by 
Its  terms  subrogates  a  surety  paying  a 
Judgment  against  the  principal  debtor  to 
all  the  rights  of  the  Judgment  creditor, 
Including  that  of  enforcing  all  the  Ileus 
which  the  Judgment  creditor  had  by  virtue 
ot  snch  Judgment.  It  was  Intimated  In 
Dlbrell  v.  Dnndrldge,  51  Miss.  ^.  that  a 
simitar  statute  In  tbe  Code  ut  1871  did  not 
cover  cases  in  which  Indoraers  had  made 
payment  tor  tbe  principal  debtorof  a  Judg- 
ment jointly  rendered  against  tbe  debtor 
and  the  Indorser.  But,  as  we  suppose,  to 
meet  this  opinion  ot  the  court  In  Dlbrell 
V.  Dandridge,  section  1140  ot  the  Code  ot 
1880  extends  tbe  benefits  of  section  098, 
Code  1880,  to  any  party  to  an  execution 
who  shall  pay  It,  against  any  other  party 
to  11  who  is  liable  to  such  party  for  the 
sum  paid.  It  seems  clear,  therefore,  that 
M.  A.  Dees,  by  operation  ot  law,  Immedl- 
a  tely  upon  paying  and  satlBfylng  tbe  Judg- 
ments of  John  I.  Adams  ft  Co.  against  G. 
M.  Dees,  the  principal  debtor,  was  aubro- 
gated  to  all  the  rights  of  the  judg- 
ment creditors.  This  siibrogatlun  took 
place,  as  we  have  said,  immediately  on 
payment  by  the  Indorser,  and  by  opera- 
tion of  law.  No  entry  of  record  ot  the 
tact  of  payment  by  the  Indorser  was  re- 
quired to  t>e  made;  and  the  entry  of  satis- 
faction on  the  execution  docket  and 
Judgment  roll  by  simply  writing  the  word 
"Settled"  is  not  grouud  for  refusing  sub- 
rogation to  the  indorser,  M.  A.  Dees,  who 
Is  clearly  shown  to  have  satisfied  the 
Judgments;  such  entry  not  having  been 
made  at  tbe  iDstance  or  ander  the  direc- 
tion of  the  Indorser.  The  fact  uf  payment 
by  the  indorser  was  not  a  matter  requir- 
ing to  be  put  to  record,  and  tbe  failure  of 
the  record  to  shn  w  this  fact  does  not  a  [feet 
the  rights  ot  the  Indorser  who  paid  the 
Judgment.  It  is  Insisted,  however,  by 
counsel  for  appellees,  that  any  Judgment 
lien  which  M.  A.  Dees  acquired  by  hla  sub- 
rogation to  the  rights  ot  the  Jadgment 
creditors  on  the  lands  embraced  in  this 
controventy cannot  be  enforced  bysale  un- 
der execution,  becauae  tbe  deed  of  convey- 
ance of  July  14, 1S81,  was  talien  by  Danner 
&Co.  (through  whom  appellees  trace  title) 
in  payment  and  satisfaction  of  a  pre-exist- 
ing lien  created  by  a  mortgage  from  Q.  M. 
Dees  to  Danner  &  Co.,  made  in  February, 
ISSO.  and  that  the  mortgagees  had  tbe 
right  to  take  the  mortgaged  estate  in  good 
faith,  lu  satlstoctlon  and  settlement  of 
tbe  pre-existing  debt  secured  by  the  mort- 
gage. Granting  tbe  correctness  of  the 
general  proposition,  it  Is  true,  neverthe- 
less, that  In  tlie  present  lltigatIon.lt  was 
iDCumbent  upon  those  asserting  this  right 
in  Danner  ft  Cfi.  to  show  that  they  so 
dealt  with  the  mortgaged  estate,  in  tak- 
ing to  themselves  absolute  title  to  the 
same,  ns  not  to  injure  or  destroy  rights  of 
Juniu.-  lienors.  In  other  words,  tbe  bur- 
den was  upon  Danner  ft  Co.,  or,  more 
properly  speaking,  upon  those  claiming 
under  them,  to  show  Idie  amount  due 
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npon  the  mortsage  debt  at  the  time  ol 
taking  an  absotate  nunveyance  to  the 
ptupei'ty,  to  show  the  valno  ot  the  prop- 
erty at  the  time;  to  show  that  the  debt 
was  equal  In  amount  to  the  value  ot  the 
mortfcaged  estate;  that  the  equity  of  re- 
demption was  valuelesa,  and  hence  that 
DO  barm  cauie  from  abnb  acquiBltton  of 
absolote  title  to  the  janlor  JodKiuent  cred- 
itors. This  harden  the  appellees  hare  not 
Baccesefully  borne.  Moreover,  the  abso- 
lute conveyance  of  July  14, 1881,  on  its  face, 
the  aatecedent  agreement  between  Danner 
&  Co.  and  O.  M.  Dees  of  July  9, 1881.  and 
the  evidence  Etenerally,  demonstrate  that 
the  conveyance  ot  the  absolute  title  was 
not  made  solely  to  pay  and  satisfy  the 
mortgage  debt,  bat  that  it  was  made  In 
puTsaaoee  of  a  plan  to  settle  all  Indebted- 
ness of  every  character  due  from  G.  M. 
Dees  to  Danner  ft  Co.  In  consideration  of 
the  surrender  and  extinguishment  of  such 
Indebtedness  by  Danner  &  Co.,  and  the 

Eayment  ot  an  nnknown  sum  of  money  by 
anner  &.  Co.  for  G.  M.  Dees  to  certain 
named  and  nnnamed  creditors  of  Dees. 
The  decree  of  the  coort  below  is  rerened, 
and  a  decree  will  be  entered  bere  In  favor 
of  H.  L.  Yates. 


m  Wm.  mi 

PAXTON  T.  VAI-I^BY  LAND  CO. 

(Supreme  Court     MisvisaiprA.   April  Term, 
1891.) 

TaX-TiTLK — IiBTBB  BOASD — ^AdTSBSS  POSSBSSIOK 

— Debd  fbom  Btatb. 

1.  Act  Miss.  March  1,  1875,  known  as  the 
"Abatemeot  Act, "  allowing  doUiiquent  owners 
of  land  sold  for  tAxes  to  pay  one  year's  taxes  for 
1874  as  the  price  of  relinqaisbmeut  of  all  the 
state's  claim  on  Qia  land  fm*  the  iMut,  failing  in 
wlUidi  the  land  waa  to  be  sold  as  prescribed,  did 
not,  by  its  mere  approval,  divest  the  title  of  the 
state  or  levee  Ix>eu^  ;  but  if  the  owner  did  not 
pay  the  taxes  for  1874,  and  the  land  was  not  sold 
under  the  act,  it  remained  unaffected  by  the  act, 
and  contlnned  to  t)e  held  as  before. 

8.  Land  la  Mississippi  was  sold  for  taxes  In 
1870,  and  conveyed  to  the  levee  board.  After- 
wards, in  1861,  Under  the  decree  of  tbe  chanoery 
coort  of  Hinds  oonsty  In  the  snit  of  GiblM  v. 
CHneea,  54  Miss.  692,  it  was  sold  to  one  G.,  who 
oonveyed  to  B.  Upon  tbe  latter's  failure  to  pay 
tana  It  was,  in  1^,  sold  to  the  state.  In  I8S4, 
■nnder  Act  Mwch  14,  1884,  (Acts,  p.  182,)  aatbor- 
i^ng  and  dlrectli^r  the  auditor  of  pabllo  accounts 
to  deliver  to  all  purchasers  of  lands  in  the  liq- 
uidating levee  district  sold  under  tbe  decree  in 
Gibbs  T.  Green,  and  to  all  poracms  claiming  un- 
der them,  a  oaitolalm  deed  of  the  title  of  the 
state  to  snch  lands,  npon  payment  of  taxes  up  to 
the  date  of  the  deed,  the  land  was  conveyed  by 

r'tclaim  deed  by  tbe  auditor  to  E.  In  Iti6S,  un- 
Act  March  2,  ISSS,  (Acts,  p.  40,)  authorizing 
a  similar  ooureyance  by  the  auditor,  a  quitclaim 
deed  waa  made  by  him  to  E.'8  grantee.  Held 
that,  even  though  the  sale  in  188S,  on  K*a  fail- 
ure to  pi^  the  taxes,  was  void,  the  deeds  the 
auditor,  In  1884  and  18S8,  gave  the  grantees  there- 
in a  perfect  title,  aDddivestedanytitlettieformer 
delinquent  owner  may  have  bad. 

Z.  One  claiming  title  to  land  which  has  been 
sold  for  taxes  cannot  Invoke  the  statute  of  Ifm- 
Itatlons,  nnless  he  has  been  in  possession  of  the 
land  fix  the  statutory  period. 

4.  Code  Miss.  1830,  §  663,  requiring  the  au- 
ditor to  make  a  statement,  on  each  conveyance 
by  him  to  a  person  redeeming  or  purctiasiiig  land 
sold  for  taxes,  of  the  amoant  of  taxea  and  dam- 
ages, and  the  amount  of  his  feeand  commissions, 
does  not  apply  to  quitclaim  deeds  from  the  an- 
dltor  undar  the  acta  (tf  March  14^  IStt^  and  March 


2, 188S,  authorizing  and  directing  the  auditor  to 

execute  and  deliver  to  all  purchasers  of  lands  in 
the  liquidating  levee  district,  sold  under  the  de- 
cree of  the  chancery  court  of  Hind's  county  in 
the  suit  of  Gibbs  v.  Green,  54  Miss.  692,  and  to 
all  persons  claiming  under  them,  a  quitclaim 
deed  of  the  title  of  the  atate  to  such  lands,  npon 
the  payment  of  ttie  taxes  up  to  the  date  of  the 


Appeal  from  chancery  court,  Sonflower 
county ;  W.  B.  Grioo,  Chancellor. 

Bill  by  tbe  Valley  Land  Company 
against  A.  J.  Paxton  to  quint  its  title  to 
certain  land.  Judgment  tor  complainant. 
Defendant  appeals.  Affirmed. 

Cbupman  &  Paxton  and  CHihoonAGreeitt 
tnr  appellant.  Ntigeot  A  JUcWUUe  and 
Fraak  Jobostoa,  tor  apprise. 

Campbell,.  J.  Sections  5  and  6,  tbe 
subject  or  this  suic,  were  acquired  In  fee- 
simple  by  the  appellant  In  IHi^,  aud  be- 
long to  him  now,  if  his  title  has  not  been 
divested.  The  lands  were  in  their  natnral 
state,  undisturbed  by  man,  without  any 
sort  ol  occupancy,  until  18N8.  Because  of 
their  liability  to  Innndatlon  from  the  Mis- 
sissippi river  annually,  they  were  esteemed 
of  little  valne,  comparatively,  and  nnsult- 
ed  to  cultivation,  until  the  past  few  years, 
during  which  the  levees  have  given  prom- 
ise of  protection ;  aud  because  ot  this  they 
were  not  settled  npon,  and  daring  ail 
these  years  the  taxes  on  them  were  not 
paid.  In  the  early  part  of  the  year  1M88 
the  appellant  made  an  actual  entry  upon 
tbe  land,  and  commenced  to  improve  it, 
by  clearing  and  building;  and  about  that 
time  A.  G.  Paxton,  son  of  the  appellant, 
applied  to  the  auditor  of  public  accounts 
to  purchase  or  redeem  the  land,  offering 
to  pay  any  dues,  In  order  to  plTect  this; 
and  he  was  informed  that  the  statedld  not 
claim  the  land,  and  thereupon  hs  peti- 
tioned for  a  taandHmaa  to  compel  a  con- 
veyance by  the  auditor,  which  pnjceedlng, 
haviuK  begun,  is  still  pending,  not  having 
been  actively  prosecuted.  Because  of  the 
non-payment  of  taxes,  in  1n5U,  section  6 
was  sold  fortaxe8.and  conveyed  to  Wbfte* 
head;  and  In  ISflO  part  of  section  A  was 
sold  and  conveyed  to  tbe  treasurer  of  tbe 
levee  board;  and  on  July  1,  18H7,  both 
sections  were  sold  for  taxes,  and  con- 
veyed to  the  state  of  Mississippi ;  and  on 
May  11,  1870,  both  sections  were  sold  tor 
taxes,  and  conveyed  to  the  levee  board ; 
and  Octobers,  1881,  they  were  sold  and 
conveyed  by  the  eommlssloners  Invested 
with  thetitleof  tbe  levee  board, and  acting 
In  accordance  with  a  decree  of  the  chan- 
cery court  of  Hinds  county,  in  the  case  of 
Joshua  Oroen  and  othersagalnst  Heming- 
way and  Gibbs,  to  E.C.  Gordon,  who  con- 
veyed them  to  Evers.  who  conveyed  to 
Bnrrongfas,  who  conveiyed  to  PrentisH, 
who  conveyed  to  Mrs.  Prentiss,  who  con- 
veyed to  the  appellee.  In  March,  ISSS, 
these  lands  were  sold  for  tuxes  delinquent 
for  1882.  and  conveyed  to  the  state  of  Mla- 
sIsBlppl;  and  In  May,  1884,  the  auditor  of 
public  accounts  executed  a  quitclaim  of 
the  title  of  the  state  to  these  sections  of 
land  to  EverSiin  pursuance  otan  act  otthe 
legislature  of  Mississippi  entitled  "An  act 
for  tbe  benefit  of  purchasers  of  levee 
lands,**  etc.,  approved  Marcb  14,  1881, 
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(Acts,  p.  18201  and  In  Anguet,  1888.  the 
auditor,  acting  Id  obedlencR  to  an  act  en- 
titled "An  act  to  quiet  and  settle  the 
title  to  certain  lands, "  etc.,  uppruved 
March  2,18S8.  (AetB,p.40,)3execated  a  deed 
coDveyiDg  to  George  Prentiss  (named 
above)  the  state's  title  to  the  above  de- 
acribeu  lands.  On  March  1,  1875,  was  ap- 
proved an  act,  familiar  to  the  bench  and 
bar  of  this  state,  by  the  name  of  the 
"Abatement  Act,"  (Acts  1875,  p.  11.)  The 
two  sections  Involved  in  this  salt,  being 
held  by  the  state  for  taxes  by  its  purchase 
July  1, 18S7,  were  subject  to  the  provislona 
of  that  act,  and  liable  to  be  sold  nnderlt, 
but  were  not  sold. 

The  appellee  (complainant  In  the  suit) 
has  vested  In  it  whatever  title  the  com- 
missioners of  the  levee  board  ur  the  state 
of  Mississippi  could  convey,  by  their  sev- 
eral conveyancea ;  and  the  important 
qaeation  Is  whether  either  had  a  title  to 
transmit.  The  tax-deeds  ot  1859  and  1860 
may  be  dtanilBsed  from  consideration.  If 
those  sales  were  void,  as  claimed  by  Pax- 
ton,  as  probably  they  were,  that  disposes 
of  them ;  bat,  If  valid,  the  subsequent 
sale  to  the  state,  .Tuly  1,  1867.  renders 
their  further  consideration  unnecessary. 
Thetltle  acQDlnkl  by  the  state  by  the  sale. 
July  1, 18iB7,  was  perfected  by  the  lapse  of 
five  years  from  the  date  of  the  sale,  by 
virtue  of  the  act  entitled  **  An  act  to  pro- 
vide for  the  better  secority  of  titles  to 
lands  held  and  claimed  nnder  tax-aalp  and 
tax-titles,**  approved  February  10,  1860, 
(Acts  185B-^,  p.  218,  fiS.)  SiRman  v.  Lan- 
dy,  66  Miss.  622,  6  South.  Bep.  246.  The 
wile  for  taxRS  In  1870  to  the  levee  board 
Deed  not  be  further  considered.  If  void, 
as  affirmed  by  the  appellant,  that  dis- 
poses of  it;  and  If  valid,  or  if>the  perfect- 
ing effect  of  five  years  after  the  sale,  by 
virtue  of  the  act  of  February  10.  1860,  be 
ascribed  to  It,  or  If  the  completion  of  the 
five  yean,  whereby  th«  state's  title  ao- 
qnlred  July  1.  1867,  was  rendered  noassidl- 
able.  operated  as  a  merger  of  the  claim  ot 
the  levee  board  by  its  purchase  May  11, 
1870,  the  result  Is  the  same.  If  the  levee 
board  bad  title,  or  if  the  8tat«  had,  the 
appellee  acquired  It.  The  abatement  act 
did  not,  by  its  mere  approval,  divest  the 
title  of  the  state  or  levee  board.  It  does 
sot  release  title.  It  abates  or  remits  all 
taxes  for  years  prior  to  1874,  and,  where 
land  was  dealt  with  and  disposed  of  un- 
der it,  any  former  title  of  the  state  or  levee 
board  was  gone;  but.  If  from  any  cause 
land  held  and  sublect  to  dlsposltlun  under 
tbls  act  was  not  disposed  of,  it  was  un- 
aOected,  and  continued  to  be  held  as  b^ 
fore.  The  purpose  of  the  act  was  to  In- 
duce delinquent  owneni  to  pay  one  year's 
taxes  as  the  price  of  relinqnlsbraent  of  all 


lAct  Miss.  March li,  1884,  (Acts,  p.  183,)  author- 
ised and  directed  the  aadltor  of  public  accounts 
to  eremite  and  deliver  to  all  purchasers  of  lands 
in  the  liquidaUuK  levee  dlatrfot  under  the  decree 
of  the  ctumcery  oourt  of  Hinds  county  In  the  suit 
of  Glbbs  7.  Oreen,  and  to  thoue  claiming  under 
them,  a  quitclaim  deed  ot  the  title  of  the  state  to 
such  lands,  upon  payment  of  all  state,  ooun^, 
and  levee  taxes  np  to  the  dateof  eMcaUon  ot  the 
deed. 

■Act  Hansh  2,  18S8,  (Acta,  p.  4u,)  aattaorlzed  a 
similar  conveyance     the  aBoItor. 


claim  on  the  land  for  the  past,  tailing  in 
which  the  land  was  to  be  uokl  aa  pre- 
Hcribed;  but  the  state  did  not.  by  this  act 
uf  grace,  renounce  its  title  or  reinvest  the 
delinquent  owner  with  It.  It  sought  to 
iodacebim,  by  liberal  terms,  to  come  for^ 
ward  and  pay  the  small  part  due  lor 
years  of  delinquency,  and  declared  a 
purposeto  sell  the  land  and  acquire  a  new 
title,  if  be  did  not  pay,  as  proposed,  but 
he  could  not  claim  anything,  by  virtue  of 
the  act,  except  by  compliance  with  ita 
terms.  The  title  of  sections  6  cmd  6  was 
not  affected  by  the  abatement  act,  and 
remained  as  before. 

The  liquidating  levee  commissioners,  ex- 
erclulng  their  power  under  the  law,  and 
with  the  eanctlOD  of  the  chancery  court, 
which  bad  intervened,  in  the  interest  ot 
creditors.  In  Olbbs  v.  Oreen,  64  Miss.  682. 
sold  and  conveyed  the  two  sections  on  Oc- 
tober 8,  1<S1,  to  Gordon,  as  stated 
above,  and  he  conveyed  to  Evers,  who 
failed  to  pay  taxes  tor  1882,  and  the  lands 
were  flold  to  the  state  for  this  delinquency 
March  6,  1883,  and  were  afterwards.  In 
1884  and  In  1888,  severally  conveyed  by  the 
state,  through  its  auditor  of  public  ae- 
coonts,  for  tba  purpose,  plainly  declared 
by  the  acta  aathorislne  the  conveyances, 
of  perfecting  the  t!tle  acquired  by  tfafrcun- 
reyance  of  the  levee  commissioners.  The 
tax-sale  of  March  6,  1883,  waa  void  accord- 
ing to  the  averment  ot  the  appellant,  and 
the  purchase  by  Kvers,  and  the  convey- 
ance to  him  by  the  andltor,  the  appellant 
claims,  was  a  redemption  oftheland.  Ac- 
cepting these  views,  it  follows  that  the 
tax-sale  of  1SS8  may  be  pat  entirely  out  of 
view,  and  that  by  the  combined  operatluD 
ot  the  conveyances  of  the  levee  commis- 
sioners and  the  auditor  of  public  ao- 
counts  the  appellee  got  a  perfect  title  to 
these  lands,  which  were  lost  to  their  for- 
mer owner,  the  appellant,  by  his  delln- 
quency  in  not  paying  the  taxes  on  them. 

The  defense  of  the  statute  tO.  limitations 
of  10  years,  invoked  by  the  appellant.  Is 
effectually  disposed  of  by  'the  fact  that 
until  1888  he  had  no  such  possession  of  the 
land  or  any  part  ot  It  as  to  set  the  sta1>- 
nte  in  motion.  Tnsb-Ho-Yo-Tubby  v. 
Barr,  41  Miss.  62.  The  conveyance  by  the 
auditor,  nnder  the  act  of  1884,  was  not 
Invalid  for  failure  to  collect  taxes  for  1881 
on  the  land,  tor  none  were  due;  and  sec- 
tion 562  ot  the  Code  ot  18S<>s  has  no  appli- 
cation to  the  deeds  by  the  auditor  under 
the  acts  of  1881  and  1888.  It  applies  to 
conveyances  contemplated  by  section  661. 
We  tail  to  discover  how  the  several  declS' 
Ions  ol  this  court,  set  forth  Intheanswur 
(tf  the  appellant  to  the  bill,  can  avail  any. 
thing  in  his  behalf  in  this  case.  It  is  his 
misfortune  not  to  have  anticipated  the 
announcement  In  Sigman  v.  Lundy,  plain- 
ly foreshadowed  by  earlier  decisions,  In 
time  to  have  prevented  the  bar. of  five 
years,  by  paying  what  was  required  to 
clear  his  title;  but  this  court  was  not 
precluded  from  applying  a  statute  de- 


•Code  Mlas.  1880,  S  U8,  requlTea  the  auditor  to 
n»ke  a  statement,  on  each  conveyance  by  him  to 
a  person  redeeming  or  purchasing  land  sold  for 
taxes,  of  the  amount  ol  taxes,  and  damages  thero- 
on,  and  the  amount  of  bis  fee  and  oommissiooa. 
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Bi^Ded  (pr  the  parpose  o(  caring  \mg- 
Qluiltiea  Id  a  tax-aale,  becaase  ul  the 
fatal  eBects  on  deHnqnnnt  land-owners 
wbo  for  years  experimented  as  to  the  val* 
ue  of  taz-eal«B.  Slgman  t.  Lundy  la  nevr 
in  the  Instance  merely,  not  In  principle. 
It  did  not  orermle  anyformer  declsloa,  or 
aouoDnce  any  new  principle,  or  contra- 
vene any  Jndtdal  ntterance.  It,  for  the 
first  time,  declared  tbe  effect  of  the  act  of 
Febroary  10, 1860,  and  applied  It,  becaase 
never  b«ore  bad  the  court  been  called  on 
to  do  so.  We  reicret  tfaatdarlngtbe  many 
years  elapsed,  and  the  many  opportuni- 
ties afforded,  the  owner  did  not  free  bis 
lands  from  all  claim  except  bis  own; 
but  the  title,  loet  by  dellnquenuy  and  neg* 
lect,  has  been  securely  vested  In  another, 
and  It  moat  be  aphdd.  Affirmed. 


m  MiM.  «4) 

RoBiMBON  T.  Jones. 

(SupniM  Oourt  of  Aftssiratopi.  April  Term, 

1S01.) 

P.ianTioN— UisvAxa  — Borouunoa  or  Dbbd— 
Bom  Fmi  PtmcBASBBB—SsTOPPBL— Rents— 

ACOODnTINO. 
1.  The  heirs  ot  K.,  who  died  Intestate  lear- 
lag  lands  la  Mlwiaslp^  and  Alabama,  parti- 
tioied  the  landa,  but  iCTmiatake  omitted  all  men- 
tion of  80  SOTOS  whiim  by  the  agreement  were 
allotted  to  complatnaDt  The  wntlog  was  not 
recorded.  AU  the  lands  allotted  to  oomplainant 
were  In  MlaslBslppi,  and  all  of  those  allotted  to 
J.,  one  of  the  nelrs,  were  in  Alabama.  Another 
of  the  beirs  sold  to  J.  the  lands  which  had  been 
allotted  him  In  Ifiasfsstppi,  but  incladed  in  the 
deed  the  80  acres  allotted  to  complainant.  J. 
then,  by  a  conveyance  in  severalty,  deeded  to 
defendant,  as  saoTirity,  both  the  lands  which  had 
been  allotted  and  deeded  to  him.  Thereafter  J. 
conveyed  the  llisslsaippl  lands  to  d^endant  in 
payment  of  the  debt  thereby  seoured.  Bobse- 
qnently,  in  a  sidt  In  Alabama  oreir  the  lands  in 
that  state  oonveyed  l^  J.  to  defendant,  to  which 
suit  dttCmdant  ud  all  the  heirs  of  R  were  par- 
tieii,  the  partition  prooeedingi  were  shown,  and 
the  mlBtaVe  therein  relative  to  the  80  acres.  The 
court  then  subjected  the  whole  interest  In  the 
Alabama  lands  to  the  payment  of  J.  's  debt  to 
defendant,  and  deoreed  tbat  the  80  acres  in  Mls- 
sisaippi  should  beassured  to  complainant.  Beld, 
that  defendant,  by  taking  a  decree  for  the  enUre 
interest  in  the  Alabama  land,  knowing  that 
eomplalnant  had  an  intareat  therein  tmleas  It 
passed  to  J.  by  the  act  of  putltion.  ratified  tbe 
partitkm,  and  oonld  not  reust  oomplainaat's  suit 
to  have  the  mistake  corrected. 

9.  Where  tbe  owner  of  land  takes  on  himself 
the  bnrden  of  proving  exactly  what  anms  have 
been  received  therefrom  by  one  who,  withoot 
title,  bnt  in  good  faith,  has  ocoapled  it,  he  is 
entitled  to  recover  such  sums  In  diacharge  of  his 
daim  for  rents. 

Cross-appeals  from  chancery  court,  Nox- 
ubee county ;  T.  B.  Oeeahah,  Chancellor. 

Suit  by  William  Robinson,  non  compos 
mentis,  by  hts  guardian,  apalust  Winston 
Jones,  to  correct  a  mistake  in  a  writ- 
ten agreement  of  partition,  to  remove 
cloada  from  complainant's  title  to  land, 
to  obtatn  possession,  and  for  an  account 
of  the  moDtiy  received  for  rent.  There 
was  a  decree  for  complainant,  bnt  from  so 
mncb  of  it  as  related  to  the  manner  of  ac- 
counting for  tbe  rents  complainant  ap- 
pealed. Defendant  took  a  croaa-appeal. 
Affirmed  accept  as  to  rents. 

Complainant,  by  bis  guardian,  James 
P.  BobiDBOD    together  wttb   the  -other 
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heirs  of  Wllliani  Robinson,  Sr.,  who  died 
intestate  leaving  lands  in  Alabama  and 
Mississippi,  entered  Into  an  agreement  for 
the  partition  of  the  lands.  By  mistake  40 
acres  of  tbe  land  intended  to  be  allotted 
to  complainant  were  omitted  from  the 
preliminury  agreement  furnished  tbeecrlv- 
ener,  and  by  his  mistake  another  40  acres, 
which  abould  have  been  allotted  complain- 
ant, were  omitt^  from  the  final  artlclta 
of  agreement,  and  no  mention  of  either  40 
acres  was  made  therein.  Tbe  agreement, 
moreover,  was  not  recorded.  All  the 
lands  allotted  to  and  Intended  to  be  al- 
lotted to  complainant  were  In  Mississippi, 
while  those  allotted  to  Ms  guardian, 
James  P.  Robinson,  indlvldaally,  were  in 
Alabama.  Charles  T.  Robinson,  another 
heir,  to  whom  Icuids  fn  HlssiaslppI  bad 
been  allotted,  sold  them  to  James,  and 
included  in  tbe  conveyance  tbe  80  acres  in* 
tended  to  have  been  allotted  to  com- 
plainant. James  then  conveyed  the  lands 
allotted  to  him.  together  with  those  deed- 
ed to  him  by  Charles,  to  Jones  &  Co.  as 
security.  Thereafter  he  deeded  to  Jones 
&  Co.  the  Miasisslppi  lands  in  payment  ot 
the  debt  they  secured.  Subseqaeptly 
Jones  &  Co,  began  foreclosure  proceed- 
ings in  Alabama  against  the  land  In  that 
state  coaveyed  them  as  security.  In  con- 
nection therewith  all  of  tbe  hfdrs  of  Will- 
lam  Robinson.  Sr.,  filed  a  bill  in  equity, 
claiming  that  on  account  of  inequalities 
In  the  partition  they  had  a  prior  lien  on 
the  lands  for  snch  excess.  Alter  allow- 
ance of  this,  the  balance  was  decreed  to 
Jones  A  Co.  The  de<^ree  also  attempted 
to  correct  the  mistake  made  in  tbe  parti- 
tion of  the  Mississippi  lands.  The  defend- 
ant claims  through  Jones  &  Co.  For  toiv 
mer  opinion  on  demurrer,  see  Robinson  t 
Jones,  05  Miss.  620,  6  South.  Rep.  102. 

Rives  &  Rives  and  George  0.  DUlardt 
for  appellant.  A.  C  Bogte  and  W.  M. 
Boglst  for  appellee  and  cross-appellant 
Jones. 

Cooper,  J.  We  concur  witb  the  cban 
cellor  in  his  finding  that  the  facts  in  evi- 
dence establish  the  mistake  arising  In  tbe 
agreement  for  partition  of  the  lands  of 
William  Robinson,  deceased,  and  that  the 
lands  In  controversy  were,  and  were  In- 
tended to  be,  allotted  to  the  appellant,  but 
that  a  mistake  was  made  in  preparing  tbe 
written  agi*eement,-  by  reason  of  which 
these  lands  were  not  described  among 
those  allotted  to  him.  Tbls  being  tme,  it 
follows  tbat  the  writing  should  be  cor- 
rected, so  that  it  may  express  the  true 
agreement,  unless  the  present  holder  Is  a 
bona  Sde  purchnser  of  tbe  land.  Without 
reference  to  that  portion  of  the  testimony 
which  consists  ot  evidence  ot  notice  ia 
pais  to  Jones,  we  are  of  opinion  tbat  he 
cannot  sustain  the  position  of  a  bona  Qde 
pnretaaser  for  this  reason:  He  accepted 
from  James  P.  Itoblnson,  who  was  hia 
debtor,  and  who  was  one  of  the  heirs  at 
law  of  William  Robinson,  deeeased,  a  con- 
veyance in  severalty  in  fee  ot  certain  lands 
In  this  state,  (including  tbe  landa  now  In 
controversy.)  and  of  others  In  the  state 
of  Alabama,  in  trnat.  to  secure  certain 
debts  then  due  him  by  the  said  JameaP. 
Robinson.  TbeMlssiSBippl  lands  weie  aft- 
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erwards  conveyed  by  Bald  Robinson  to 
Jonefi  In  payment  of  the  debt  tbey  secured, 
and  H  litigation  arose  over  the  lands  In 
Alabama.  In  that  suit  all  the  heirs  at 
law  of  William  Roninsun,  deceased,  wera 
parties,  and  it  was  there  made  to  appear 
that  the  whole  eatate  had  been  divided, 
and  that  only  by  virtae  of  the  partlliioa 
could  Jones  claim  the  entire  Interest  la 
the  lands  mortgaged  to  htm  by  J.  P.  Boh- 
Inson.  Aside  fnim  the  partition,  James 
P.  Robinson  was  only  a  tenant  in  com- 
mon with  the  other  heirs,  lu  consequence 
of  which  Jones  funnd  himself  In  such  posi- 
tion that  he  must  either  claim  the  whole 
Interest  In  the  lands  under  the  partition, 
or  only  the  uudlvlded  one-tltth  interest 
which  descended  to  bis  debtor  as  heir  at 
law.  Before  Hual  decree  he  was  Informed 
by  the  pleadings  and  proof  that  the  mis- 
take to  correct  which  the  present  bill  is 
exhibited  had  been  made  In  the  act  of 
partition.  In  troth,  ttie  court  in  Alaba- 
ma, by  Its  decree  subjecting  the  whole 
Interest  In  the  lands  mortgaged  to  the 
payment  of  Jones'  debt,  also  decreed  that 
the  lands  now  claimed  by  the  non  compos 
ment/s  In  this  state  should  be  asHured  to 
him.  It  Is  Insisted  for  Jones  that  the 
conrt  In  Alabama  had  no  power  to  make 
any  decree  In  reference  to  lands  In  Mtflsis- 
sippi,  and  also  that  It  was  not  sought  by 
that  proceeding  to  correct  any  error  in 
the  act  of  partition.  However  this  may 
be,  it  yet  remains  true  that  Jones  baa  se- 
cured in  Alabama  a  decree  against  the 
whole  Interest  in  the  lands  In  that  state 
mortga^d  to  him  by  J.  P.  Robinson, 
with  fuli  knowledge  of  the  fact  that  the 
one-flfth  Interest  therein  belonged  to  the 

Jreeent  complainant,  unless  tt  passed  to 
ames  P.  Robinson  by  the  act  of  parti- 
tion, and  he  also  knew  that  In  the  parti- 
tion a  mistake  had  occurred  as  to  the 
Mississippi  lands,  the  result  of  which 
would  be,if  uncorrected,  that  thenoo  com- 
poa  mentis  would  fall  to  gat  a  part  of  the 
lands  tor  which  he  had  yielded  his  inter- 
est In  those  In  Alabama.  It  would  be  con- 
trary to  the  plainest  principles  of  justice 
to  permit  Jones,  wUh  full  knowledge  of 
the  facts,  to  take,  beceuae  ol  the  partition, 
the  Interest  in  the  Alabama  lauds  which 
had  descended  to  the  present  complain- 
ant, and  then  bold  tlie  lands  in  this  state 
against  the  partition.  Having  acted  In 
reference  t»  a  part  of*  the  subject  of  the 
partitiou,  and  derived  advantage  from 
it  to  the  detriment  of  the  nnn  compos,  be 
must  be  held  as  ratifying  the  whole  act, 
and  can  occupy  no  better  relation  to  the 
land  here  than  conld  James  F.  Robinson 
1  the  title  yet  remained  In  him. 

Ttae  court  erred  In  applying  the  rule  an- 
nounced in  Staton  v.  Bryant,  85  Miss.  2ftl, 
for  the  measDreroent  of  rents  to  be  de- 
creed against  the  defendant  In  possession. 
The  rule  there  announced  was  for  the  pro- 
tection of  one  who,  without  title,  occu- 
pied in  good  faith  the  lands  of  another, 
believing  himself  to  be  the  owner,  and 
against  whom  the  plaintiff  seeks  to  re< 
sover  the  reasonable  rental  value  of  the 
property.  The  manifest  hardship  of  com- 
pelling a  defendant  in  such  attitude  to 
respond  for  what  ttae  lands  might  have 
rented  for.  In  ttae  absence  of  evidence  am 


to  what  they  were  actually  rented  for, 
led  the  court  to  announce  the  rule  there 
formulated,  thejuatlce  of  which  communds 
It  for  application  in  all  similar  cases.  But 
the  rule  is  applicable  only  where  the  de- 
maud  for  rents  Is  In  the  nature  of  a  quan- 
tum meruit.  It  has  no  place  where,  at 
here,  the  complainant  takes  upon  himself 
ttae  burden  of  showing  exactly  what  anms 
have  been  received  by  the  defendant,  and 
Is  content  to  receive  them  In  dlschai^  of 
bis  claim.  It  cannot  be  unjust  to  compel 
restoration  of  what  has  been  actually  re> 
celved,  for  the  dtfendant  Is  but  restoring 
to  the  complainant  tals  own,  and  this  la 
the  end  and  purpose  of  reihedlal  Justice. 
Decree  affirmed,  except  as  to  rents,  on 
which  It  is  reversed  and  remanded,  to  be 
farther  proceeded  witb  In  the  court  below. 

(H  Ala.  1M> 

GOLDBUITH  V.  ElCHOUl  et  aS, 

{SwprefM  Court  of  Ala2)ama.  Mov.  1, 189L) 

LiMlTATIOKS— AOTIONS  AGAINST  DISSOLVED  PaM^ 

HSRsHir— Appuoatioh  or  Absbts— Pathbnt  <HF 

Dbbts— Waivsb  or  Right. 
1.  A  partner  made  a  will,  wMch,  after  pro- 
viding for  the  paymeatof  all  the  tertator's  debts, 
gave  the  entire  residue  of  the  property  to  his  oo- 

fiartner.  The  will  coQtalned  no  provision  author- 
zing  the  coDtinuanoe  of  the  basloess  after  the 
testator's  death,  nor  any  express  waiver  of  the 
testator's  right  to  have  the  partnership  efleota 
applied  to  the  payment  of  the  partnership  debts. 
Held  not  a  waiver  of  the  said  right. 

3.  Code  Ala.  1886,  g  2601,  makes  the  obliga- 
tion of  a  Judgment  against  two  or  more  persons, 
or  of  any  jMnt  promise  in  writing,  several  as 
well  as  Joint.  Section  2605  provides  that  one  of 
several  partners  may  be  sued  for  the  obligation 
of  all.  Beld  that,  where  one  partner  dies,  and 
salt  Is  brought  by  a  oreditor  against  the  survivor 
as  an  individual,  this  does  not  preclude  him 
from  afterwards  asserting  his  claim  against  the 
partnership,  on  the  theory  ot  bis  having  elected 
to  treat  the  said  claim  as  an  indlvldoal  Indebt- 
edness; aod  tbe  fact  that  anothOT  ^alm  was 
Joined  in  the  aotion,  forwhiohthe  deceased  part* 
ner  was  not  liable,  can  make  no  dilferenoe. 

8.  Code  Ala.  1686,  S  26%i,  provides  that  tba 
time  between  the  death  of  a  person  and  the  grant 
of  letters  testamentary,  uotezceeding  six  months, 
is  not  to  be  taken  as  any  part  of  the  time  limited 
for  the  oommenooment  of  actions  by  or  against 
his  executor.  Seotion  2268  provides  that  no  suit 
shall  be  commoncod  against  an  executor  as  such 
until  six  months  after  the  grant  of  letters  testa- 
mentary. Heid.  in  an  action  by  a  oreditor  a^nst 
a  surviving  parcner  to  subject  land  to  the  pay- 
ment of  partnership  debts,  that,  laasmuoh  as  tbe 
right  of  creditors  to  sue  Is  the  same  as  that  of 
the  survivors  or  executors  of  the  deceased  part- 
ners to  compel  a  settlement,  the  right  is  not 
barred  by  lapse  of  time  until  the  said  right  of 
the  partners  would  be  barred;  and  that,  inas- 
much as  the  estate  of  a  deceased  partner  must 
be  represented,  tbe  case  is  within  section  2633, 
which  provides  that  the  six  months  during  which 
an  executor  is  exempt  from  suit  fifter  the  grant 
of  letters  is  not  to  1>e  taken  aa  any  part  of  the 
time  limited  for  the  commencement  of  an  action- 
against  him. 

Appeal  from  chancery  conrt,  Mobile 
county ;  W.  H.  Tayloe.  Chancellor. 

This  was  a  bill  by  Meyer  I.  flolrtsmltb 
against  Kichold  Bros.  A  Weiss  and  others 
to  Hubjpct  land, which  had  been  used  and 
occupied  by  the  firm  of  A.  &  B.  Moog,  to 
the  payment  ot  the  debts  ot  said  Arm. 
From  an  order  sustaining  a  demurrer  to 
ttae  bill,  plaintiff  appeals.  Bevemed. 
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Cbajiiberia/iiA'AfcAardeio2i,for  appellant. 
PittsBs,  Torrey  A  H&nuHw,  for  appellees. 

Stone,  C.J.  In  the  authorized  Amer- 
ican edition  of  Lindley  uh  Partnerabip 
(Tolnme  1,p.  2)  are  many  deflDitlonn  ol 
the  term  **  partoerBhip. "  FerbapB  none  ol 
tbem  will  be  fuand  more  preclselr  and 
comprehennlvely  accarate  than  that  of 
Chancellor  Kent:  **  A  ecu  tract  of  two  or 
more  competent  pertions  to  place  th^r 
money,  effects,  Iabi>r.  and  bKUI,  or  some 
or  all  of  them. in  lawful  commerce  or  busl- 
nesB,  and  to  divide  the  profit  and  bear  the 
loss  in  certain  proportionB. "  8  Kent, 
Comm.  23.  To  cODHtUute  the  relation  in- 
ter mm  the  contract  mast  extend  beyond 
a  common  aj^freement  to  share  In  the 
profits.  ItmuBt  equally blndtbeparties  to 
bear  the  burden  of  the  losses.  McC'rary  v. 
Slanxhter,  68  Ala.  230;  Conch  t.  Woodruff, 
63  Ala.  466;  Mayraut  v.  Marston,  67  Ala. 
463.  Partnerehlp  is  not  necessarily  an  en- 
tire merger  of  tbe  Individual,  his  labor, 
vawKS*  or  estate  In  the  firm.  The  extent 
of  the  merger  Ib  determined  by  tbe  agree- 
ment entered  into,  and  the  purpose  the 
partners  have  hi  view.  Aaything  left  oat 
of  the  partnership  agreement  and  its 
views,  whether  It  be  uiuney,  property,  la- 
bor, or  skill,  pertains  to  the  Indtrfdual  In 
as  absolute  right  as  If  there  had  been  no 
contract  of  partnership.  The  merger  of 
the  Individual  Into  tbe  firm  or  company 
extends  to  and  includes  everythlug  em- 
braced.expressly  or  Impliedly, In  the  terms 
of  tbe  cucreement,  and  to  that  extent 
changes  the  character  of  his  ownership. 
The  individual  parts  with  the  separate 
right  and  power  to  manage,  direct,  and 
control  that  of  which,  before  that  tinie.he 
had  been  supreme  arbiter.  His  dominion 
was  an  integer.  It  becomes  a  fraction. 
He  surrenders  to  the  partnership  an  Inteiv 
est  in  his  property,  labor,  Bklll,  energy, 
one  or  more,  as  tbe  agreement  may  bind 
bim,  by  express  or  Implied  Btipnlatlons, 
in  consideration  of  a  corresponding  sur- 
render, to  like  estoit  and  for  like  purposes, 
by  his  copartners.  Tbe  agreement  con- 
■ummated,  each  partner  becomeB  sefsed 
and  rightfully  possessed  of  the  same  Inter- 
est in  and  power  ovnr  whatever  has  been 
contributed  to  the  firm  by  hie  copartners 
as  be  retains  in  that  contributed  by  him- 
self. This,  and  no  more.  Theee  proper- 
ties of  partnership  render  It  eminently  a 
relation  of  tnut.  All  Ita  effects  are  held  In 
trust,  and  each  partner  is.  In  one  sense,  a 
trustee;  a  truBtee  for  the  newly-created 
entity, — the  partnership, — and  for  each 
member  of  the  firm,  who  thus  becomes  a 
beneficiary  under  the  trust.  He  is  more; 
he  Is  a  trustee  and  a  cobto/  que  traat,--a. 
trastee,  so  far  as  his  own  duties  bind  him ; 
a  e^tul  que  traat,  so  far  as  duties  rest  on 
his  copartnera.  And  It  is  Bometimes  said 
that  each  partner  i»  both  a  principal  and 
an  agent, — a  principal,  to  the  extent  he 
represents  his  own  Interest,  but  an  agent 
only  so  far  as  he  represents  hlB  copart- 
ners.  The  first  doty  devolved  by  this 
trust  on  each  of  tbe  partners  is  to  apply 
the  partnership  effects  to  the  payment  of 
the  debts  of  the  partnership,  and  not  to 
pervert  them  to  Indlvidnal  uses  or  wants^ 
without  tlic  consent  of  the  copartners. 
v.lOso.no.?— 6 
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Any  attempt  to  so  pervert  tbem,  whether 
by  private  arrangement  or  under  Judicial 

proceedings, can  be  Intej-cepted  bythenou- 
conseDtintr  partners.  This  ou  the  plain 
principle  tbat,  being  beneficiaries  under 
the  trust,  they  have  a  clear  right  to  pre- 
vent its  breach.  The  trust  goes  further. 
Alter  discharging  all  the  partnership  lia- 
bilities, the  residuum  is  still  hdd  In  trust 
tor  partition  or  distribution  among  the 
several  partners,  according  to  their  sev- 
eral Interests;  and  the  same  rights  and 
remedies  exist  to  preserve,  protect,  and 
secure  the  proper  administration  of  the 
truBt  fund  to  this  end  as  are  given  in 
enforcing  the  payment  of  debts.  In  ad- 
ministering ttaetwo  remedies  notedabove, 
the  court  simply  enforces  a  trust  affalnst 
property  held  in  trust,  and  at  tbe  suit 
of  one  in  whose  favor  the  trust  Is  de- 
clared to  exist.  It  Is  only  carrying  out 
the  intention  which  influenced  the  forma- 
tion of  the  partnership.  Each  partner  haB 
the  right  to  have  the  partnerehlp  debts 
paid  with  partnership  effects,  so  aa  to  re- 
lieve his  IndividoRl  property  of  the  burden; 
and  each  partner  has  a  clear  right  to  his 
share  of  any  surplus  that  may  be  left  after 
paying  the  partnership  debts.  AH  men 
will  assent  to  the  Boundness  and  Justice 
of  tbe  principles  stated  above. 

Partnerships  are  dissolved  In  various 
ways;  sometimes  by  voluntary  agree- 
ment, and  sometimes  by  a  sale  from  one 
or  more  partners  to  others,  or  by  a  sale 
to  strangers.  In  cases  tailing  under  either 
of  these  classes  tbere  Is  generally  no  trust 
relation  preserved,  unless  It  Is  provided  for 
In  the  terms  of  the  dissolution  or  sale. 
The  wants  of  this  case  do  not  require  us 
to  discuss  this  question. 

Dissolution  takes  place  also  by  the 
death  of  a  member,  and  by  bankruptcy  or 
insolvency.  In  cases  falling  within  either 
of  these  classes  tbe  affairs  of  the  partner- 
ship are  frequently  wound  up  and  the 
effects  and  estates  adnrlnlstered  In  the 
courts  of  Justice.  Courts  alwayB  have  re- 
spect to  the  fiduciary  rights  and  duties 
which  subsist  between  partners,  and,  in 
the  absence  of  special  clrcumatancea  to 
vary  the  rule,  will  apply  partnership 
effects  primarily  to  partnership  debts. 
This,  because  of  the  trust  which  subsisted 
between  the  parties.  Hence,  If  the  death 
of  a  member  caused  the  dissolution,  the 
reprcBentative  or  succession  to  his  estate 
taas  the  dear  right  to  have  the  partner- 
ship effects  applied  to  the  payment  of 
partnership  debts  In  preference  to  the 
debts  of  the  survivor,  and  In  like  prefer- 
ence of  any  right  he  may  assert  to  re- 
embark  them  In  trade;  and  the  Insolvency 
uf  tbe  deceased  member  does  not  vary  the 
question.  In  the  administration  and  set>- 
tlement  of  a  firm  thus  dissolved  the  court 
will  enforce  the  trust  in  favor  of  the  de- 
ceased or  bankrupt  member's  estate,  and 
apply  the  assets  first  to  the  payment  of 
thepartnershipdebts.  Mot  becauseof  any 
lien  or  righ  t  tiie  creditor  -  or  creditors  can 
asaert.  They  have  no  such  Hen  or  right. 
It  is  their  debtor's  rlicht  to  have  the  as- 
sets thus  applied;  and  in  enforcing  that 
clear  right  the  benefit  and  preference 
accrue  to  the.  partnership  creditor.  It  la 
thus  that  the  court  of  equity,  by  a  pro-; 
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•Mm  of  ItB  own,  works  oat  the  partnerBhlp 
debtor's  quaal  lien  Id  the  prior  payment  of 
the  partnerflhlp  cre<lltor's  demand,  while 
he  hlmsetf  has  do  Hen,  and  can  assert  go 
claim  to  be  a  benefictary  under  the  trust. 
The  preferred  payment  being  the  result  o( 
the  copartner's  Hen,  and  not  of  the  cred- 
itor's. It  follows  that,  It  the  partner  has 
done  any  act  by  which  be  snrrenderH  his 
Hen,  or  estops  htmBcU  from  aBsertlng  It, 
the  creditor  la  equally  barred  or  estopped. 
His  quasi  Hen  being,  at  best,  only  the  re- 
sultant of  tils  debtor's  Hen,  of  course  It 
cannot  exist  after  the  debtor  has  ceased 
to  have  any  lien  from  which  It  conld  re- 
sult.  This  is  axiomatic. 

The  questions  we  have  been  coualderlnK 
have  been  often  and  learnedly  discussed 
by  courts  and  by  text-writers.  Possibly 
no  clearer  enunciation  of  the  principles 
can  be  found  than  Is  shown  Id  the  opinion 
of  Justice  Mattbews  Id  Fitzpatrick  v. 
Flannagan.  106  U.  B.  648. 1  Sup.  Ct.  Hep. 
860.  We  <dte  many  antboritles  bearing 
on  the  qoestion,  without  attempting  to 
collate  or  classify  them.  Pierce  v,  Pasa,  1 
Port.(AIa.)  232;  Beeae  V.Bradford,  13  Ala. 
837;  Burwellv.SprlDKfleld,15A1a.273:  Hal- 
stead  V.  Sbepard,  2&  Ala.  558;  Lang  t. 
Waring,  26  Ala.  625;  ORutt  v.  Scott.  47 
Ala.  104;  Little  v.  Snedecor,  62  Ala.  167; 
Farley  v.  bloog,  79  Ala.  148;  Levy  v.  WUl- 
iams.  Id.  171 ;  EvansT.  Winston. 74  Ala. 849; 
£8pyT.Comer,76  Ala.G01,80A1a.88S;  Fan- 
Cher  T.  FurnHce  Co.,  80  Ala.  481;  Cannon 
V.  Lindsey,  85  Ala.  398,  S  South.  Rep.  676; 
Story,  Partn.  §§  97,326.360;  T.  Pars.  Partn. 
p. •113;  Lindl.  Partn.  pp. •m.'Sai.et  seq. ; 
Id.  *548  et  seq. ;  Bogera  v.  Batchelor,  12 
Fet.  221;  Case  v.  Beauregard,  99  U.  S.  119; 
Wilson  V.  Soper,  18  B.  Mon.  411,  66  Amer. 
Dec.  678,  and  note;  Menagh  v,  Whitwell, 
62  N.  Y.  146;  Schmldlapp  v.Currle,56  Miss. 
507,  80  Amer.  Bep.  530,  and  note;  Dob  v. 
Halsey,  16  Johns.  34;  Gram  v.  Cad  well,  6 
Cow. 489;  Everughlm  v.KnBwortb,7  Wend. 
326;  Huteblnson  V.  Smith,  7  Paige,  26; 
Bank  T.  Sprague,  20  N.  J.  Eq.  18. 

The  firm  of  A.  A  B.  Moog  was  composed 
of  Abraham  Hoog  and  Bernard  Moog. 
They  were  engaged  In  a  mercantile  bual- 
nees.  They  Incurred  a  debt  to  Meyer  I. 
Goldsmith,  January  12,  1884,  of  $12,500. 
Abraham  Moog  died  February  23,  1884, 
having  made  a  will,  which, after  hla death, 
was  probated  and  eatablfahed.  Bernard 
Moog  was  named  executor  in  the  will, 
and  relieved  of  the  duty  of  giving  bond  as 
such.  He  qualified  soon  after  bis  broth- 
er's death.  The  will  contains  this  clause: 
"After  payment  of  all  my  debts,  aa  above 
provided,  I  give  and  device  to  my  brother, 
Bernard  Moog,  all  my  property  of  every 
kind  and  description,  real  or  personal  and 
mixed,"  ete.,  "to  have  and  to  hold  to  htm 
and  Ms  heirs,  in  fee-almple  forever."  The 
will  contains  no  authority  or  power  to 
continue  the  mercantile  buelness  after  the 
death  of  Abraham  Moog.  Bernard  Moog 
did  continue  the  business,  employing 
therein  the  aaaete  of  the  late  firm  of  A.  & 
B.  Moog,  until  hla  bualneaa  was  broken 
up  by  attachments  Issued  and  levied  Jan- 
nary  13,  1885.  In  the  mean  time,  on  July 
1,1884,  be  Incurred  an  additional  debt  to 
Meyer  X.  Qoldsmltb  of  96.000.  Abraham 
and  Bernard  Moog  owned  valuable  real 


estate,  which  they  used  In  connecttoo  vltb 
their  basinees.  The  titles  were  made  to 

Abraham  Moog  and  Bernard  Moog,  their 
heirs  and  aaslKne,  without  any  reference 
to  thelrpartnersbip  name.  In  September. 
1884,  B.  Moog  executed  20  notes,  payable 
to  his  own  order  at  the  Savings  Bank  of 
Mobile, each  for  the  sum  of  $1,250;  theflrat 
due  October  26,1884,  and  the  others  In  r^- 
ular  order  at  intervals  of  1U  daya,  the 
last  being  due  May  4, 1885.  Contempora- 
neously with 'these  notes  he  executed  a 
deed  of  truat,  conveying  aald  real  proper- 
ty to  a  trustee  to  secure  the  payment  of 
said  20  notes.  This  property  was  finally 
disposed  of  in  payment  ol  said  notes,  and 
is  now  held  and  occupied  In  part  by 
Elchold  Bros.  &  Wetas,  as  derivative  por- 
chaaers  und^r  said  trust-deed.  In  Jana- 
ary,  1885,  Meyer  I.  Goldsmith  instituted 
suit  by  original  attachment  against  Ber- 
nard Moog  for  the  recovery  of  his  com- 
bined claim  of  $12,500  and  of  $6,000,  and 
In  May,  1885,  he  received  Judgment  for  the 
amount  of  the  two  claims  and  Interest. 
Out  of  the  property  attached,  which  was 
personal  chattels,  he  realized  lem  than 
$601).  The  residue  of  the  Judgment  re- 
mains wholly  nnaatlafled,  and  Bernard 
Moog  la  insolvent.  The  present  bill  was 
filed  July  9, 1S90.  It  seeks  to  subject  the 
said  real  estate  which  had  been  uHed  and 
oceapled  In  the  business  of  A.  A  B.  Moog 
to  the  payment  of  said  partnership  debt  of 
$12,600.  It  charges  that  the  said  20  notes, 
given,  as  they  were,  after  the  firm  bad 
been  dissolved  by  the  death  of  Abraham 
Moog,  were  the  iDdlvidnal  debt  of  Bernard 
Moog,  and  hence  conld  not  be  paid  with 
partnership  effects  until  partnership 
debts  were  first  paid.  There  was  a  de- 
murrer to  the  bill,  which  the  cbancellnr 
sustained,  and  from  that  ruling  the  pres- 
ent appeal  is  prosecuted. 

The  defense  takes  many  forms.  One 
contention  is  that, by  giving  and  devising 
all  his  estate  and  effects  to  Bernard,  the 
survivor.  Abraham  clothed  him  with  the 
Individual  right  and  title  to  all  the  prop- 
erty of  every  kind  which  hud  belonged  to 
the  partnership,  and  thereby  surrendered 
any  Hen  he  may  have  had  to  have  the 
partnership  effects  applied  to  the  payment 
of  partnership  debts.  We  will  not  say 
this  could  not  have  been  done.  Posalbly  a 
win,  containing  an  express  waiver,  would 
have  cut  off  the  lien ;  and  possibly.  If  it 
had  directed  or  authorised  a  eontlnuance 
ci  the  business  with  the  firm  effects,  and 
it  had  been  so  continued,  this  would 
have  worked  a  surrender  of  the  Hen  by 
necessary  Implication ;  but  we  need  not 
decide  this,  as  the  will  contains  no  such 
provision.  On  thucontrary.lt  first  directs 
the  payment  of  aH  of  testator's  debts,  and 
gives  and  devises  to  Bernard  only  the 
residue  after  the  payment  of  tbedebta. 
There  Is  nothing  In  thla  contention,  it  is 
further  contended  that  by  suing  Bernard 
Moog  as  an  individual,  and  obtaining 
Judgment  against  him  as  an  Individual, — 
particularly  by  Joining  an  Individual  debt 
of  Bernard  Moog  in  the  same  aalt,~Qold- 
sralth  has  elected  to  treat  bis  claim  as  an 
Individual  demand,  and  cannot  now  be 
permitted  to  assert  It  Is  a  partnership 
debt.  There  Is  nothing  In  this.  After  the 
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dlMoIatloD  of  tbe  partnership  by  the 
death  of  Abraham  Muog  a  joint  action  at 
law  eoald  not  be  proBecateil  agulnst  them. 
Bernard,  tf  Bued  at  all,  moat  needs  be  sned 
alone.  It  cannot  make  any  difference  In 
principle  that  another  claim  In  loincd  In 
the  action,  for  which  hie  deceased  partner 
la  not  liable.  Code  1886,  SS  2604,  S6US»i  and 
notes. 

The  defense  relies  on  tbe  statate  of  llmlt- 
atlona  of  six  years.  According  to  the 
averme&taor  tbe  bill,  Bernard  Moog  qnall- 
fled  as  hlH  executor  March  22, 1884.  This 
BQlt  was  bronght  July  9,  IRM,  more  than 
six  years  after  he  so  qnuUfied.  The  salt 
being  against  tbe  living  snrvlTor,  It  la 
contended  that  it  was  barred  under  sec- 
tion 26S2S  of  the  Code.  Sacb  it  surely 
wuald  be.  It  that  presmited  tbe  whole 
merits  of  tbe  contention.  Bradford 
Spyker,  32  Ala.  384;  Brewer  t.  Browne.  68 
Ala.  210;  Wells  v.  Brown,  83  Ala.  161,  8 
South.  Rep.  4S0.  Bat  it  dues  not.  It  must 
be  borne  In  mind  that  the  rights  of  credit- 
ors tofluelnacase  like  this  are  precisely 
tbe  right  of  the  surylTor,  or  of  the  repre- 
seatatlre  of  the  deceased  copartner,  to 
eompd  a  settlement  of  tbe  copartnersblp 
aeeoants  and  assets.  Till  that  right  is 
barred  by  lapse  of  time  the  right  of  credit- 
ors Is  not  barred.  A  suit,  then,  for  the 
purpose  of  settling  the  partnership  ac- 
counts, must  be  brought  either  by  the  per- 
sonal representative  of  the  deceased  part- 
ner against  the  sarviror,  or  by  tbe  snr- 
▼iTor  against  tbe  personal  representative 
of  tbe  deceased  partner.  Institated  In 
either  form,  it  Is  necessary  that  Abraham 
Moog's  estate  be  represented  by  a  person- 
al representative.  This,  then,  brings  the 
case  within  aection  2688  of  the  present 
Code,  which  provides  that  "the  six 
months  dorlog  wblcb  an  execotoror  ad- 
ministrator Is  exempt  from  suit  after  the 
jgrant  of  letters  is  not  to  be  taken  as  any 
part  of  the  time  limited  for  tbe  commence- 
ment of  an  action  against  him."  In  sec- 
tion 2263  It  Is  provided  that  "no  suit  must 
be  commenced  against  an  executor  or  ad- 
ministrator, as  such,  until  sis  months 
•  •  •  after  tbe  grant  of  letters  testa- 
mentary or  of  admlalstration."  It  Ber- 
nard Moog  were  tu  anu  as  aurrlvlng  part- 
ner to  have  an  account  and  settlement, 
Abraham  Moog's  estate  must  be  repre- 
sented ;  and,  being  himself  the  qualified 
executor,  the  appointment  of  an  adminis- 
trator ad  litem  for  and  In  tbe  Interest  f 
the  estate  would  become  a  neceaslty.  So, 
if  Bernard  Moog  were  to  sue  u  executor, 
tbe  same  necessity  would  arise  tor  an  ad- 
ministrator ad  iitem,  fur  Bernard  Moog 

'  BecUon  2004  provides  tbat  when  two  or  more 
pereoDB  are  Jolotl;  bound  by  Judgment,  bond, 
oovenant,  or  promise  in  writing  oi  any  description 
whatsoever,  tbe  obligation  or  promise  Is  in  law 
several  as  mAl  as  Joint,  and  suit  may  be  Inatt- 
tnted  theoreon  against  tbe  legal  representatives  of 
9oob  as  are  dead.  Section  9606  provides  that  any 
one  of  several  partners,  or  his  legal  representa- 
tive, may  be  sued  for  tbe  obligation  of  all. 

'Section  868S  provides  tbat  tbe  time  between 
tbe  death  of  a  persoa  and  tbe  grant  of  letters 
testamentary  or  of  administration,  not  exceed- 
ing six  months,  1b  not  to  be  taken  as  any  part  of 
the  time  llmitaa  for  thecommencementn  actions 
by  or  against  his  eKeonton  or  adminlstmtors. 


eoald  not  represent  the  two  antagonistic 
Interests  which  would  be  presented-  In 
either  form  the  six  months'  exemption 
from  salt  must  t)e  accorded  to  the  repre- 
sentative of  Abraham  Moog's  estate,  and 
this  brings  the  time  less  than  six  years 
from  the  death  of  Abraham  Moog.  The 
statute  of  limitations  is  no  bar  to  the 
present  action.  Steele  v.  Steele,  67  Ala. 
438:  Allen  v.  Elliott,  68  Ala.  482;  Espy  t. 
Comer,  76  Ala.  501. 

The  purpose  of  tbis  ault  bMng  to  anbject 
lands  to  the  payment  of  a .  pattnersblp 
liability,  it  would  seem  the  legal  title 
must  be  brought  before  tbe  court.  Ac- 
cording to  the  averments  of  tbe  bill,  the 
undivided  half  Interest  In  the  land  Is  In  the 
heirs  at  law  of  Abraham  Moog.  nnless  hie 
will  In  favor  of  B.  Moog  changes  the  mle. 
We  make  this  suggestion  without  Intend- 
ing to  decide  anything  in  regard  to  It. 

ReTersed  and  remanded. 


  (M  Ala.  «») 
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(Atpreme  Court  of  AUtbama.  Nov.  8,  WU.) 

Frblihikabt  iKJuironox— DlBBOUmOIT— VbKB4L 
Sals  or  Land  —  Patmsitc  or  fuaOH&n  Fsica 

— STAI.B  UtAIHS. 

1.  In  a  suit  tor  speoUo  perfomuuiee  of  a 
verbal  contract  of  sale  of  land,  and  to  enjoin  ac- 
tions arising  oat  of  ajudgment  against  complain- 
ant in  ejectment  for  the  same  land,  complainant 
based  his  rights  on  possession  granted  under  the 
verbal  contract  and  on  the  payment  of  the  price, 
which  be  alleged  was  paid  to  defendant,  P.,  and 
tliat  P.  execnted  a  receipt  therefor.  Ilie  receipt 
was  made  part  of  the  bill,  and  purported  to  be 
signed  by  f .  Held,  that  a  preliminary  li^unc- 
tion  was  properly  dissolved  on  tbe  filing  of  an- 
swer denying  that  P.  ezeoated  the  receipt,  and 
denyiagthe  pigment  of  the  ]^oe,  or  any  part  there- 
of,  aa  the  aasvrer  oonld  not  be  considered  evasive  1^ 
reason  oi  its  foilnre  to  negative  the  «nontion  of 
the  recMipt  by  some  one  authorized  to  execute  it 
for  P. 

3.  Under  Code  Ala.  I  irsa,  making  verbal 
contracts  for  the  sale  of  land  void  unless  the  pur- 
chase money,  or  a  portion  thereof,  be  paid,  and 
the  parcbaser  be  put  in  possession  by  tbe  seller, 
payment  after  tbe  giving  M  possesalon  brings  It 
within  tbe  noection. 

8.  Ablll  forspeciflc  performance  filed  March 
SiL  18M,  is  not  open  to  tlie  objection  of  staleness, 
which  alleges  a  contract  of  sale  by  P.  in  187S; 
possession  taken  under  it,  and  full  payment  of 
the  price;  actual  possession  by  the  vendee  for 
six  or  seven  years,  until  his  removal^^nm  the 
state;  his  continuea  claim  of  the  land  and  pay- 
ment of  the  taxes  thereon  till  1885;  his  sale  of  it 
at  tbat  time  to  the  grantor  of  oompiainaat'a  leasOT, 
no  one  In  tbe  mean  time  having  been  In  actual 
possession;  the  immediate  sale  to  complttlnant's 
lessor,  possession  being  taken  at  the  same  time 
by  complainant  as  lessee,  and  retained  until 
ousted  under  Judgment  in  ejectment  in  favor  of 
P.,  on  Marob  6,  1890;  no  adverse  claim  having 
been  advanced  by  P.  prior  to  March  4, 1887,  from 
which  time  complainant  was  in  good  ftuth,  aa 
alleged  by  the  bill,  asserting  its  rights  in  a  court 
of  law. 

Appeal  from  chancery  court,  Escambia 
county;  Jobk  A.  Fobtrr,  Chancellor. 

Suit  by  the  Louisville  &  NashTnie  Rail- 
road Company  against  3.  D.  Pbllyaw  and 
M.  F.  Brooks  for  specific  performance  and 
an  ln}unction.  From  a  decree  dissolTing 
a  preliminary  injunction  complainant  ap- 
peals. Affirmed. 

The  bill  sought  the  specific  performance 
of  a  verbal  contract  of  sale  of  certain  de> 
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scribetl  laads,  and  to  enjoin  the  prosecu- 
tion of  a  Bolt  In  the  clrcnit  court  ajcalnat 
the  complatoaut  to  recover  damages  tor 
the  entry  opon  and  nee  of  the  said  lands, 
and  an  action  <>u  the  supersedeas  bund  In 
an  ejectnient  Huit  ai^atust  the  Louisville  & 
Nashville  Railroad  Company  for  said  land 
by  J.  D.  Philyaw.  The  bill  alleged  that 
the  said  Phllyaw  was  the  owner  of  the 
land  in  controvera;,  and  that  In  1872  he 
made  a  verba)  contract  to  sell  the  land  to 
one  Gt^or^e  B.  Milstead;  that  bo  put  him 
In  poHsedsion,  but  did  not  deliver  to  blm 
any  deed,  the  agreement  being  that  upon 
the  paymentof  the  purchase  money  a  deed 
Bhonid  be  made  to  said  Milstead;  that  In 
1873  said  Milstead  paid  ihe  purcbase 
money,  as  In  evidenced  by  a  receipt  set 
out  in  the  bill,  alleged  to  have  been  signed 
by  J.  D.  Phllyaw :  that  Milstead  remained 
In  poHsesrilon  of  the  land  for  seven  orelght 
years,  and  tb3n  moved  to  Florida;  that 
la  1A85,  while  said  Milstead  still  claimed 
said  land,  but  was  not  in  posaeesiun  of 
the  same,  and  had  no  written  title  there- 
to, be  sold  it  by  deed  to  one  Barrett,  and 
Qu  the  same  day  said  Barrett  conveyed  It 
by  deed  to  the  Moblleft  Monteoraery  Kail- 
road  Company,  which  company  took  pos- 
session, and  put  the  complainant,  the 
Louisville  &  Nashville  Ballroad  Company, 
Into  poHsension;  that  complainant  occU' 
pled  Bald  land  as  tenant  of  the  Mobile  & 
Montgomery  Railroad  Company  until  An- 

gUBt  18,  1888,  When  the  said  Phllyaw 
roaght  an  action  of  ejectment  against 
the  complainant  for  the  recovery  of  said 
land;  that  Bald  railroad  company.  In  de- 
fense of  said  suit  In  ejectment,  relied  upon 
adverse  possession,  but  said  suit  resulted 
In  a  Judgment  In  favor  of  Phllyaw.  wbl«:b 
Judgment  was  afterwards  affirmed  by  this 
court  on  appeal  in  December,  18f49.  Tbere< 
after,  on  January  8.18M>,  Phllyaw  brought 
suit  against  the  Lonlsville  &  Nashville 
Railroad  Company,  to  recover  damages 
for  the  entry  upon  and  use  of  said  land; 
and  on  January  2,  ISdO,  M.  F.  Brooks,  tor 
the  UHB  of  said  Phllyaw,  brought  suit 
against  said  company  and  Its  sureties  un 
the  Knpersetietts  bond  given  by  said  com- 
pany, to  serum  the  appeal  In  the  ^ectment 
cane.  The  bill  then  prayed  that  the  said 
J.  D.  Phllyaw  be  enjoined  from  prosecuting 
his  said  suit  to  recover  damages  against 
the  railroad  company  for  said  land,  and 
also  that  the  said  M.  F.  Brooks  be  enjoined 
from  further  prosecuting  the  suit  brought 
by  him  for  use  of  said  Phllyaw,  to  recover 
damages  opon  the  s»perse{^^a<9  bond ;  and 
that  the  said  J.  D.  Phllyaw  be  ordered  to 
make  a  deed  conveying  the  said  lands  to 
the  Mobile  &  Montgomery  Railroad  Corn- 
puny.  Both  the  reHpondeiits  filed  answers 
to  the  bill,  end  denied  all  the  material  al- 
legations as  averred  therein.  The  said  J. 
D.  Phllyaw  denied  that  Milstead  had  ever 
paid  the  purchase  money  for  the  land,  or 
that  he  had  ever  given  him  a  receipt  there- 
for, and  stated  positively  that  he  did  not 
sign  the  receipt  set  out  In  the  bill.  Upon 
the  denials  to  the  answer,  the  respondents 
moved  to  dlBBOlve  the  Injunction;  and 
also  demurred  to  the  hill  on  the  ground  of 
laches  on  the  part  of  the  complainant.and 
those  through  whom  it  claimed  title,  and 
for  tbe  want  of  equity.  The  respondents 


also  moved  todlsmlss  the  bill  for  the  want 

of  equity. 

Jones  &  Falknar,loT  apptdlant.  Watta 
A  Son  and  J.  W.  Poaeyt  for  appellees. 

McCi.BT,i^N,  J.  This  cause  was  sub* 
mitted  lor  decree  below  on  demurrers  to 
the  bill,  motion  to  dlBmlss  for  want  of 
equity,  and  motion  to  dlsBolve  the  In- 
janction.  Something  la  said  In  the  opin- 
ion of  the  chancellor  upon  the  matters  in- 
volved in  the  dpmurrers,  and  also  upon 
the  general  sufficiency  of  the  bill ;  but  no 
decree  was  passed  either  upon  the  de- 
murrers or  upon  the  motion  to  dismiss 
the  bin.  The  only  decree  rendered  went 
solely  upon  the  motion  to  dissolve,  and 
dlBSolvlng,  the  Injunction,  and  the  chan- 
cellor's conclusion  and  action  In  that  re- 
gard alone  can  be  reviewed  on  this  appeal. 

Wo  think  the  injunction  was  properly 
dissolved  on  the  denials  of  the  answer  of 
Phllyaw.  The  case  made  by  the  bill  de- 
pended upon  the  fact  of  payment,  as 
therein  alleged,  of  the  purchase  money  of 
the  land,  the  subject-matter  of  the  litiga- 
tion, by  Milstead  to  Phllyaw.  This  Is  the 
pivotal  fact  In  the  complainant's  right; 
and  tbiH  tact,  as  we  read  the  answer,  Is, 
over  and  over  again,  denied  circumstan- 
tially and  directly,  and  without,  to  our 
minds,  any  evasion  or  equivocation.  The 
receipt  made  a  part  of  the  bill  purports  to 
be  signed  by  Phllyaw  In  person,  and  to 
evidence  the  payment  of  purchase  money 
tor  land  by  Milstead  to  blm.  The  aver- 
ment is  that  Itfl  execution  was  by  Phll- 
yaw. The  answer  ronndly  denies  that  he 
executed  It,  and,  further,  as  we  have  seen, 
sets  forth  that  Milstead  had  nut  paid  the 
purchase  money  or  any  part  of  It.  We 
cannot  concur  with  counsel,  tn  view  of  all 
these  denials,  that  Phllyaw's  failure  to 
negative  the  execution  of  the  receipt  by 
another,  authorlted  thereto  for  him,  ex- 
cites suspicion,  and  stamps  his  answer 
aB  evasive.  He  met  and  denied  the  aver- 
ment as  made,  and  he  alleged  the  fact  of 
non-payment  throughout  in  such  way  as 
to  preclude  the  Idea,  not  only  that  pay- 
ment hud  been  made  to  blm  personally, 
but  also  that  payment  bad  been  made  by 
Milstead  to  another  for  him. 

The  contract  between  Milstead  and 
Phllyaw,  as  laid  In  the  bill.  Is  brought 
within  the  exception  to  the  statute  of 
frauds,  with  respect  to  the  sale  of  land,  by 
the  averments  that  Milstead  was  let  Into 
poBMesslon  at  the  time  of  the  sale,  and 
soon  afterwards  paid  the  purchase  money 
In  full.  We  do  not  understand  that  the 
statutory  exception  contemplates  or  re- 
quires a  payment  of  purchase  money  con- 
temporaneous with  the  letting  into  pos- 
BCRslon.  Code,  §  1732;  Powell  r.  Hlgley, 
90  Ala.  108,  7  South.  Rep.  440. 

The  bill.  In  our  opinion,  was  not  open  to 
the  oi>jectlon  of  staleness,  as  seems  to 
have  been  supposed  by  the  chancellor.  It 
alleges  a  contract  of  sale  In  1S72,  posses- 
Blon  taken  under  It,  and  full  payment  of 
the  purchase  money;  that  the  vendee  re- 
mained in  actual  possession  for  six  or 
seven  years,  and  then  removed  from  the 
state,  and  continued. to  claim  thelandand 
to  pay  taxes  on  it  until  1885,  when  he  sold 
and  conveyed  it  to  a  third  party,  no  one 
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tn  tbe  mean  time  beins  In  actani  posaes- 
alon  of  the  land;  that  his  vendee  at  unce 
Hold  and  conveyed  the  land  to  the  Mobile 
&  Montgomery  Railroad  Company,  and 
that  complaluant,  as  thn  tenant  of  said 
company.  Immediately  took  poBaeaslon  of 
tt,  and  retained  It  until  oastedunder  judg- 
ment in  ejectment  fn  favor  of  Phllyaw  OQ 
March  5.  IStiO.  This  bill  was  Bled  March 
24,  1890.  It  appears  that  no  claim  ad- 
verse to  the  equitable  title  of  complain- 
ant and  those  through  whom  It  claims 
was  advanced  by  Phllyaw  prior  toMarcb 
4,  1887.  Until  such  claim  was  made  no 
laches  short  of  a  delay  ot.ao  years  can  be 
Imputed  to  the  vendee  or  those  succeeding 
to  his  equity.  The  delay  subsequent  to 
the  assertion  of  the  claim  by  Phllyaw 
was  only  for  about  three  years;  and  dur- 
ing all  this  time  the  complainant  was  In 
good  faitli,  It  Is  allied,  asserting  Its 
rights  Id  a  court  of  law.  We  are  clear  to 
the  conclusion  that  the  bill  Is  not  open 
to  the  objection  of  stalenees.  This  and 
the  preceding  point  have  been  considered 
because  the  conclusion  of  the  chancellor 
on  the  motion  to  dissolve  the  iniunctiuo 
appears  to  be  rested  npon  tbem  as  well 
as  QpoD  tbe  denials  of  the  answer.  The 
decree  can  be  supported  tjniy  on  the  last 
ctmslderatlua.  The  objectlims  to  the  bill 
are  without  merit.  AfSrmed. 


<M  Ala.  US) 

Haves  BOCkbb. 
{Suprtam  Cawt  cf  Alabama.  Nor.  >;  18BL) 
Exsovnox  Sirs  —  Ejeotmknt  —  Dsnmsi—  Iir- 

STKOCmOHS— BbS  JlTDiai.TA. 

1,  A  sheriff's  deed  of  land  sold  on  ezeoa- 
tlon  after  the  return-day  of  the  execution  under 
wbicb  the  levy  was  made  Is  void. 

8.  Tbe  evidence  for  defendant  Is  ^ectment 
showed  that  tbe  land  was  bought  In  1H57,  and  oo- 
cnpied  up  to  1867  by  defendant's  ffrandmother, 
when  bis  father  went  into  possession  ander  di- 
rection of  tbe  grandmother,  who  claimed  and 
exercised  acta  of  ownersbip  over  It;  that  she  aft- 
erwards put  deTendant  in  possession,  and  in  1888 
conveyed  the  same  to  his  father.  Beld  that,  as 
the  plkioUff  must  recover  on  tbe  strength  of  bis 
owe  title,  defendant's  reqiuBt  for  a  general  af- 
Srmatlve  charge  In  his  behalf  should  aave  been 
granted. 

8.  A  Judgment  of  eieotment  in  a  prior  action 
against  defendant's  fatber  while  holding  under 
du«otlon  of  the  grandmother  would  not  estop 
defendant  tctm  olalmlng  title,  where  neither  be 
Bor  ht'a  grandmother  was  a  party  to  suoh  prior 
action. 

Appeal  from  circuit  court,  Jackson  coun* 
ty;  John  fi.  Tallkt,  Judge. 

Action  of  ejectment  by  Thomas  O.  Back- 
er against  Monroe  Hawes.  Verdict  and 
Judgment  tor  plain  tifl.  Defendant  appeals. 
Be  versed  and  remanded. 

The  evidence  for  tbe  defendant  tended 
to  show  that  the  land  sued  (or  was  pur- 
chased from  one  Monday  about  tbe  year 
1856  or  1S57,  and  was  thereafter  occupied 
by  Jefferson  Hawes,  the  grandfather  of 
defendant,  and  his  wife,  Mary  Hawes,  who 
was  afterwards  Mrs.  Marshall;  that  tliey 
oc<:iipled  the  land ''off  and  on "f rum  the 
time  of  the  alleged  purchase  up  to  the  time 
of  Mm.  Marshall's  death:  that  about  the 
year  IK67.  under  the  direction  of  Mrs.  Mar- 
shall. George  W.  Hawes  went  Into  the 
possession  of  tbe  property,  bat  that  Mrs. 


BUCEEB.  85 


Marshall  stIU claimed  and  exercieed  acta  of 
ownership  over  the  property,  and  that  a 
short  time  before  her  death  Mi's.  Marshall 
moved  back  upon  tbe  land,  and  remained 
in  possession  until  she  was  dispossessed 
by  the  writ  of  possfsslon  at  the  instance 
of  the  plaintiff  in  this  suit;  that,  after  be- 
ing so  dispossessed  ut  the  laud,  she  again 
moved  back  upon  the  premises,  and  placed 
the  dafendant  to  this  suit  in  possession, 
and  that  the  defendant  remained  in  pos- 
session nnder  her  ontU  June,  1888.  when 
she  executed  a  deed  of  gift  of  the  property 
to  George  W.  Rawes;  and  that  the  defend- 
ant, at  the  time  the  present  suit  was  insti- 
tuted, held  possession  under  G.  W.  Uawes. 

Martin  &  Boaldln,  for  appellant.  J.  E, 
Brown,  for  appellee. 

Clopton,  J.  Plaintiff,  who  is  appellee, 
derives  title  to  the  land  sued  for  by  par- 
chase  at  a  sale  made  by  the  sheriff  under 

executluo  Issued  on  a  Judgment  rendered 
In  his  favor  against  George  W.  Hawes  In 
March,  1S79.  The  execution  under  which 
tbe  sale  was  made  was  Issued  April  6, 1884, 
and  levied  on  tbe  IBth  of  July  thereafter, 
on  the  land  In  controversy  by  Thomas 
Boblnson,  then  sheriff  of  Jackson  county. 
His  term  of  office  having  expired,  the  ex- 
ecution came  to  the  hands  of  his  succes- 
sor, by  whom  the  land  was  sold,  and  deed 
made  to  plaintiff.  The  only  evidence  ol 
tbe  sale  consists  of  tbe  recitals  In  the  sher- 
iff's deed.  From  these  recitals  It  appears 
that  the  land  was  sold  under  the  execu- 
tion Novembers,  1884,  atwblcb  sale  plain- 
tiff became  the  porchaser.  to  whom  the 
sheriff  executed  a  conveyance  on  the  same 
day.  The  sale  was  made  after  the  return- 
day  of  the  oxeitutlon.  If  conceded  that 
when  an  execution  Is  levied  on  real  estate 
by  a  sheriff  whose  term  ut  uftlce  expires 
before  a  sale  of  tbe  property  tbe  sale  may 
be  legally  made  by  his  saccessor,  such  sale 
must  be  made  before  tbe  return-day  of  the 
writ.  It  is  well  settled  in  tbla  state  that 
a  sheriff  has  no  power  to  sell  land  under 
an  execution  after  tbe  return-day  of  the 
writ.  If  hemakee  a  sale  afterwards,  with- 
out a  revival  of  his  authority  by  some 
new  process,  such  sale  passes  no  title  to 
the  purchaser.  Whatever  may  be  the  rale 
as  to  the  authority  of  the  sheriff  to  sell 
personal  property  after  the  return-day  of 
tbe  execution  which  he  had  levied  when  ft 
was  in  force.  In  respect  to  real  estate  the 
rule  above  stated  has  been  too  firmly  es- 
tablished to  be  controverted  or  doubted. 
Morgan  v.  Bamsey.  16  Ala.  190;  Smith  v. 
Mundy,  18  Ala.  182.  Tbla  role  bas  bvcome 
a  rule  of  property  In  this  state,  from  whlcb 
It  would  be  unwise  to  depart. 

Plaintiff  also  offered  In  evidence  the  rec- 
ord of  an  action  Instituted  by  him  against 
George  W.  Hawes  and  others  in  the  circuit 
court  of  Jackson  county  to  recover  tbe 
land  sued  for,  in  which  action  he  recovered 
Judgment  against  the  defendants  therein, 
and  was  put  In  possession  under  a  writ  ot 
possession  Issued  on  the  Judgment.  Plain- 
tiff contends  that  these  proceedings  and 
the  judgment  estop  defendant,  who  is  the 
Hon  of  George  W,  Hawes,  from  setting  up 
title  to  the  lands  In  suit.  Neither  defend- 
ant nor  his  grandmother,  Mary  Marshall, 
under  whom  he  claims  to  hold  possession. 


Digitized  by 


86 


SOUTHERN  B£POBT£B.yoL.  10. 


was  a  party  to  this  salt.  The  settled 
rale  at  common  taw  Is  that  a  JudgmeDt  In 
ejectment  does  not  confer  title  apon  the 
party  in  whose  favor  It  la  glren,  and  Is  nut 
erldence  In  a  subsequent  action  even  be- 
tween the  same  partlen.  Camp  v.  Forrest, 
13  Ala.  114.  Section  2714  of  the  Code  pro- 
vides: "Two  judgments  In  favor  of  the 
defendant  In  an  action  of  ejectment  or  In 
the  natnre  of  an  action  of  ejectment  be- 
tween the  same  parties,  In  which  the  same 
tltla  is  pnt  In  issue,  la  a  bar  to  any  action 
for  the  recoTery  of  the  land,  or  any  part 
thereof,  between  the  same  parties  or  their 
pri  vies,  funnded  on  the  same  tl  tie. "  Except 
as  thus  changed  by  statute,  the  common- 
law  rule  prevallB.  A  judgment  in  eject- 
ment agalDBt  a  tenant  Is  not  evidence 
against  the  landlord,  unless  he  was  ad- 
mitted to  defend,  or  Joloed  with  the  ten- 
ant in  maklnK  defense,  out  withstanding 
he  may  be  subject  to  be  dispossessed  by 
the  writ  of  posnesslnn  against  the  tenant 
it  be  receives  possession  from  the  tenant 
pendente  lite.  Smith  v.  Oayle,  58  Ala.  600. 
Neither  the  sale  of  the  land  under  the  ez- 
ecotion  and  the  sheriff's  deed  nor  the  re- 
covery in  the  former  action  of  ejectment 
conferred  or  passed  any  title  to  plaintiff. 
As  In  ejectment,  or  !n  the  corresponding 
Btatntory  real  action,  the  plaintifl  mnst 
recover  upon  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  defendant's, 
when  no  relation  exists  creating  an  es- 
toppel of  defendant's  denial  of  plaintiff's 
title,  the  affirmative  charge  requested  by 
defendant,  on  the  andispated  evidence, 
fltaoald  have  been  glren.  This  conclusion 
renders  unnecessary  consideration  of  the 
other  qaestiona  involved.  Reversed  and 
remanded. 


(H  Ala.  450) 

CoLLiEB  et  ah  V.  Davis  et  al, 

(Suprone  Cmiirt  of  AUibama.  Nov.  8, 189L) 

F(»aiaH  CoBPORATioKB— AFFonrnfairt  or  AoBjrrs 
—Right  to  COMMisaroNs. 

1.  Act  Ala.  Feb.  28,  1887,  provides  that  no 
foreign  corporation  shall  do  business  within  the 
state  unless  it  has  a  known  place  of  business 
therein,  and  an  agent  thereat,  and  makes  ft  a 
penal  oiSeuse  for  any  agent  of  sash  oorporatloD, 
which  has  not  complied  with  the  act,  to  act  as 
agent  for  such  oorporatlon.  H^cL  that  to  bring 
an  agent  ivltbin  the  inhibition  of  the  statute  the 
aot  of  agency  must  he  done  within  the  state. 

2.  FlaintlflssongnttoreooverforBervioesren- 
dered  In  negotiating  a  loan  for  defendants.  The 
complaint  did  not  show  where  the  agreement 
with  defendants  was  made,  nor  from  whom  the 
money  was  to  be  obtained.  Defendants  pleaded 
that  the  loan  and  contract  of  borrowing  were  to 
be  made  with  a  foreign  corporation,  wnlca  had 
no  known  place  of  business  within  thestate,  with 
an  agent  thereat,  and  that  plaintiffs  were  the 
agents  of  sQch  corporation.  Held,  that  the  plea 
was  bad  In  not  averring  ttiat  the  contract  with 
plaintiffs  was  made  in  Alabama.  Dudley  v. 
O^jW^Sr  Ala.  481,  6  Booth.  B^p.  IKM,  distin- 

Appeal  from  circuit  ennrt,  Lowndes  coun- 
ty; John  Moore,  Judge. 

Action  by  Collier  &  PInckard  against 
Davis  Bros,  to  recover  on  a  contract  for 
services  In  negotiating  a  loan.  Verdict 
and  judgment  lor  defendants.  Flalntllts 
appeal.   Beversed  and  remanded. 

RoqueinorCt  White  A  UcKenxle  and  (T, 


R.  HougbtOB,  for  appellantB. 
Son,  for  appellees. 


Stonb,  C.  J.  On  February  28,  1887,  the 
act  was  approved  "to  give  force  and  effect 
to  section  fonr  of  article  fourteen  of  the 
constitution  of  the  state  of  Alabama." 
Sees.  Acts,  102.  Under  that  statnta  it  is 
required  that  "every  company,  corpora- 
tion, or  association  now  organized  onder 
tbe  laws  of  Alabama, "  before  engaging  In 
any  basineas  In  this  state,  sbaUhaveat 
least  one  known  place  of  business,  and  an 
agent  thereat.  The  statute  prescribes  In 
what  manner  tbe  placeof  business  and  the 
name  of  the  agent  shall  be  made  known. 
The  statute  then  makes  it  a  penal  oltense 
for  any  agent  of  a  foreign  corporation, 
which  has  not  compiled  with  this  consti- 
tutlonal  and  statutory  provision,  to  do 
any  act  of  agency  tor  aach  corporation. 
Of  course,  to  fall  wltbln  this  statntory 
inhibition,  the  act  of  agency  must  be  done 
within  the  state  of  Alabama,  for  others 
wise  neither  tbe  corporation,  nor  the 
agent,  nor  any  act  done  by  either,  could 
be  amenable  to  our  laws.  Tbe  com- 
plaint In  this  ease,  while  It  seta  forth  that 
the  agreement  aued  on  was  entered  Into 
after  February  38, 1887.— the  date  of  tbe 
Btatnte,— does  not  state  where  the  al- 
leged agreement  was  made;  nor  does  It 
show  from  whom  they  nndertook  to  ob- 
tain the  money  which  David  Bros,  ot- 
gaged  them  to  borrow  for  tbem.  Neither 
does  It  show  from  whom  or  where  they 
succeeded  In  obtainlug  the  promised  loan. 
There  Is  nothing  In  tbe  complaint  whleh 
gives  notice  that  the  constitutional  pro- 
vision and  statute  referred  to  above  exert 
any  influence  In  the  decision  of  the  Ques- 
tions presented  In  this*'  record.  '  Plea 
marked  "K."  interposed  by  Davis  Bros., 
and  demnrrem  to  It,  interpoeed  by  OoIUer 
&  PInckard.  raise  the  only  question  pre- 
sented. Theclrcult  court  overruled  the  de- 
murrer. Plea  K  sets  up  in  bar  of  the  ac- 
tion that  the  loan  and  coutract  nf  bor- 
rowing were  to  be  made  with  a  foreign 
corporation;  that  such  corporation  bad 
no  known  place  of  buBlnese  In  Alabama, 
with  au  agent  thereat;  that  the  corpora- 
tion from  which  the  money  was  to  be  ob- 
tained was  "The  American  Freehold  Mort- 
gage Company  of  London,  Limited,"  and 
that  Collier  &  PInckard  were  In  fact  the 
agents  of  the  corporation.   If  the  com- 

?'lalnt  or  plea  had  averred  or  shown  that 
he  agreement  between  Collier  ft  PInck- 
ard, on  the  one  side,  and  Davis  Bros.,  on 
the  other,  was  entered  Into  in  Alabama^ 
then  it  would  have  bebn  shown  that  a 
foreign  corporation,  through  Its  agent, 
or  the  agent  of  a  foreign  corporation,  bad 
engaged  In  business,  or  transacted  busi- 
ness, in  Alabama,  without  n  compliance 
with  our  constitution  and  statute.  This 
would  have  made  the  agreement  Illegal 
and  nou -enforceable.  There  Is  nothing, 
however,  to  show  that  such  was  the  case. 
It  Is  perfectly  consistent  with  every  aver- 
ment of  the  pleadings  that  tbe  agreement 
declared  on  was  executed  outside  of  the 
state  of  Alabamn ;  and  If  Collier  &  FInck* 
ard  were  not  agents  of  the  corporation, 
then  there  Is  nothing  stated  that  Is  In- 
compatible with  the  Idea  that  tbe  loan 
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was  to  hp  n^otiated  oatalde  of  Ala- 
bama's limits.  The  altas  of  the  eecurlty 
oITered  Is  not  necessarily  determinative  of 
that  Inqalry,  altbuiieb  It  may  be  a  factor 
to  be  considered.  We  are  rderred  to  the 
fact  that  the  plea  we  have  pronounced 
faulty  Is  a  copy  of  the  one  decided  by  this 
court  to  be  sufficient  In  DoOley  t.  Culller, 
87  Ala.  431,  6  South.  Itep.  804.  That  salt 
was  un  a  contract  similar  to  the  one  de- 
clared on  In  this  case.  The  report  of  that 
ease  does  not  Inform  us  what  were  the 
averments  ot  the  complaint.  It  may  have 
shown  on  its  face  that  the  aKreement  de- 
clared on  was  executed  In  Alabama.  If 
It  did,  the  ruling  wasclearly  correct.  With 
the  exception  ut  what  we  have  stated,  we 
reaffirm  all  that  was  said  In  Dudley  T.Col- 
lier.  Reversed  and  remanded. 


01  Ala.  Ut) 

Seaboard  Manut'o  Co.  v.  Woodson. 

{Supreme  Cowrt  of  Alabama.   Nov.  8, 1891.) 

ICabtsb  and  Sbrvast  —  NBauoEifOB  or  Hastes 
— Plbadino  — Instbdctions. 
1.  Under  Code  Ala.  %  3690,  snbd.  1,  which 
makes  a  master  liable  for  an  iojury  to  a  servant 
oocasiouod  defective  machinery,  provided  that 
SUCH  defect  arose  from  or  was  not  discovered  by 
reason  of  the  master's  negligence,  a  complaint 
which  alleges  that  plaintiff's  injury  was  occasioned 
by  a  defect  wMoh  waa  "known"  to  the  defendant, 
or  which  could  have  been  known  by  the  ezeroiBO 
of  reasonable  diligence,  is  not  snmoient,  in  the 
absence  of  any  further  allegation  of  negligence, 
for  the  reason  that  the  defendant,  after  aisoover- 
lug  the  defect,  must  have  had  a  reasonable  time 
to  remedy  it  before  it  could  be  said  to  be  negli- 
gent. 

8.  Under  said  section  8S90,  snbd.  a,  which 
makes  the  master  liable  when  tne  injray  Is  occa- 
sioned by  reason  of  the  nagUgenoe  of  any  other 
SKvant  who  has  any  sap«lntendeiioa  Intrusted 
to  him.  a  complaint  whicu  alleges  that  the  plain- 
tiff, while  engaged  as  a  flremim  on  one  of  defend- 
ant's engiBes,  was  tnlured  by  reason  of  the  neg- 
ligence of  the  foreman,  who  was  intmsted  wlUk 
snperintendenoe  over  the  plaintdfl  and  over  the 
sud  engine,  in  allowing  it  to  be  and  remain  In 
the  defective  condition  theraln  described,  is  sof- 
floient. 

8.  Plaintiff,  a  railway  fireman,  alleged,  in  an 
action  against  the  company  for  personal  injuries, 
that  the  engine  on  which  he  was  engaged  was  in 
a  defective  condition,  and  that  D.  was  defend- 
ant's ioreman,  having  charge  and  oontrol  there- 
oL  Defendant  denied  the  all<>gations.  JSeld, 
tib«t  an  instruotioo  that  "if  the  fneman,  D., 
knew  the  engine  was  out  of  order  as  shown  in 
the  complaint^  then  the  plalntifC  would  not  be  i-e- 

S sired  to  inform  the  defendant,  if  the  Jury  be- 
eve  that  D.  was  a  foreman, "  was  not  objection- 
able in  assuming  the  existence  of  the  said  facts. 

AMKal  from  circuit  court.  Mobile  coun- 
ty; W.  E.  Clabsb,  Judge. 

Action  by  Abe  Woodson  asalnst  the 
Seaboard  Manufacturing  Company  to  re- 
cover for  personal  Injuries.  There  was 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

This  action  was  brought  by  the  appellee, 
Abe  Woodson,  asafaist  tbe  appellant  cor- 
poration, and  sought  to  recover  damages 
for  personal  Injuries.  Tbe  plalntJH  was 
fl reman  on  tbe  engine  operated  by  the  de- 
fendant at. the  time  of  the  accident.  The 
engine  was  stopped,  the  brakes  put  on, 
and  a  chock  put  under  tbe  wheels  of  a  car 
attached  to  U,  and  the  engineer  went  off 
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to  assist  some  construction  bands  work- 
ing on  the  road.  The  plaintitr.  while  1^ 
alone  with  the  engine,  went  under  It  to 
clean  It,  and  while  under  tbe  en^ne  it,  in 
Home  way,  moved  backward,  and  masbed 
and  mangled  plalotlfl's  arm  so  badly  that 
It  waa  necessary  to  amputate  It.  Tbe 
complaint  contained  six  connts,  but  tbe 
assignments  ot  error  In  this  case  make  It 
necessary  to  notice  only  the  rulings  ol  the 
court  upon  tbe  first  and  second  counts. 
The  first  count  alleges  that  the  appellant 
was  operating  a  railroad,  and  appellee 
waa  a  fireman  In  its  employment,  and  was 
run  over  while  obeying  and  observing  the 
rules  and  regulations  of  appellant;  that 
his  Injuries  were  caused  by  defects  In  tbe 
engine,  "known  to  the  superior  officers  ot 
plaintiff,  and  known  to  defendant,  or  it 
might  have  liaowa  of  a&id  defectH  by  tbe 
eiprclae  of  ordinary  and  reaaonable  dill- 
gcDce."  Tbe  language  In  Italics  was  Insert- 
ed by  amendment.  There  was  no  allega- 
tion (either  of  tact  or  conclusion)  that  de- 
fendant, or  any  ot  its  officers  or  employes, 
were  guilty  of  any  negligence.  This  count 
was  demurred  to  on  twogroundn:  (1)  Be- 
cause there  was  no  sufficient  allegations 
uf  negligence  on  tbe  part  of  defendant;  (2) 
because  it  ts  not  alleged  that  the  defect 
In  said  count  mentioned  arosefrom  or  had 
not  been  remedied  owing  to  the  negligence 
of  tbe  defendant,  or  of  some  person  in  the 
service  ot  the  defendant.  Intrusted  with 
the  duty  of  seeing  that  the  machinery 
was  In  a  proper  condition.  The  second 
count  reclt^  the  employment  of  appellee, 
snbstantlally  as  In  the  first  count,  and 
then  alleges thsttheinlury  was  caused'hy 
reason  ot  the  negligence  of  the  foreman  at 
the  defendant,  which  said  foreman  was 
Intrusted  by  the  defendant  with  the  ex- 
ercise ot  superintendence  over  the  platntlO 
and  said  railroad,  and  its  engines  and 
cars;  and  plaintiff  avers  that  the  negli- 
gence of  said  foreman  consisted  In  this : 
that  he  knowingly  allowed  a  certain  en- 
gine to  be  and  remain  In  a  defective  con- 
dition. This  connt  was  demurred  to  on 
the  groundn :  (1)  Because  It  is  notall^ed 
that  the  defect  complained  of  In  said  en- 
gine mentioned  in  said  connt  arose  from 
or  bad  not  been  remedied  owing  to  the 
negligence  of  the  foreman;  (2)  because  It 
is  not  alleged  that  the  detect  complained 
ot  had  existed  prior  to  the  accident;  (S) 
because  there  la  no  allegation  showing 
that  tbe  defect  complained  of  had  existed 
long  enough  to  have  allowed  the  foreman 
a  reasonable  opportunity  to  have  reme- 
died the  same.  The  court  overruled  these 
demurrers  to  the  first  and  second  counts. 
The  plalQtttfs  evidence  tended  to  show 
that  tbe  lever  ol  the  engine  waa  left  in  u 
backward  position,  and  that  the  effect  ot 
a  leak  In  the  throttle  valve, combined  with 
the  lever  being  In  a  back  motion,  might 
have  been  to  move  the  engine  backward. 
His  evidence  further  tended  to  ehow  that 
tbis  leak  bad  existed  tor  some  time,  and 
this  fact  was  known  to  tbe  engineer  In 
charge,  and  to  a  Mr.  Du  Mont,  and  that 
Mr.  Du  Mont  was  called  a  foreman,  and 
had  charge  and  control  of  the  engine  and 
cars  ot  the  defendant.  The  defendant's 
evldense  tended  to  show  that  tbe  throttle* 
valve  of  tbe  engine  did  not  leak ;  that  the 
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ensineer  left  the  lever  In  a  forward  puai- 
tlou ;  and  that,  even  if  the  tliruttle- valve 
had  leaked,  It  woald  not,  while  the  lever 
was  la  a  forward  position,  have  made  the 
engine  move  backward.  It  further  tended 
to  Bhow  that,  while  the  engineer  was  gone 
and  plaintiff  was  Id  sole  charge  of  the  en- 
gine, the  lever  was  moved  from  a  forward 
to  a  backward  position.  Defendant's  ev- 
idence further  tended  to  show  that  Du 
Mnn  t  WHS  not  called  a  foreman  at  all,  but 
was  a  train  dispatcher,  and  that  a  Mr. 
Spnotswoud  wasthegeneralforeman.  The 
complaint  alleges,  as  a  detect  In  the  en- 
gine, "that  the  throttle-valve  leaked,  and 
allowed  the  steam  to  pass  through  Into 
the  cylinder  of  the  engine,  and  caused  the 
engine  to  move  off."  At  the  plaintiff's  re- 
quest, the  court  charged  the  Jury,  in  writ- 
ing, that  "if  the  foreman,  Dn  Mont,  knew 
the  engine  was  out  of  iirder,  as  shown  in 
the  complaint,  then  the  plaintiff  would 
not  be  required  to  Inform  the  defendant, 
If  the  ]di7  believe  that  Du  Mont  was  a 
foreman  In  charge  and  control  of  the  loco- 
motive, engine,  and  cars  of  thedefendant. " 
There  was  judgment  for  the  plaintiff  for 
9775  damages,  as  assessed  by  the  verdict 
of  the  jury.  The  defendant  prosecutesthls 
appeal,  and  assigns  as  error  the  rulings 
of  the  court  in  overruling  Its  demurrers  to 
the  tlrat  and  second  counts  of  the  com- 
plaint, and  in  giving  the  charge  requested 
by  the  appellee. 

Grcffory  D.  4t  H.  T.  Smitb,toT  appellant. 
B.  B.  Booaet  fur  appdlee. 

Walker,  J.  1.  The  first  count  of  the 
complaint  all^^  that  the  Injury  to  the 

{ilalntitr  was  caused  by  reasoo  of  defects 
n  the  condition  of  the  locomotive  engine 
upon  which  he  was  serving  asflreman.and 
the  delect  mentioned  was  that  the  throt- 
tle-valve leaked  and  allowed  the  steam  to 
pass  through  Into  the  cylinders  of  the  en- 
gine, and  caused  the  engine  to  move  off 
without  warning  to  the  plaintiff,  while  be 
was  onder  the  same,  olltng  and  wiping  It 
off.  The  original  13rst  coant  alleged  "that 
said  defects  were  known  to  the  superior 
officers  of  plaintiff,  and  known  to  the  de- 
fendant." The  manifest  purpose  of  this 
count  is  to  show  such  a  state  of  facts  as 
to  render  the  defendant  liable  under  sub- 
division 1  of  section  ^90  of  the  Code  of 
18H6;  the  injury  being  attributed  to  a  de- 
fect In  machinery,  and  to  no  other  cause. 
The  demurrer  raised  the  question  of  the 
sufflcieucy  of  the  averments  to  charge  the 
dnfendant  with  liability  under  that  clause 
of  the  statute.  The  statute  does  not  im- 
pose a  liability  upon  the  employer  for  an 
Injary  to  an  employe  caused  by  reason  of 
a  defect  in  machinery  connected  with  or 
used  in  the  buslnetts  of  the  employer  or 
master,  unless  such  defect  "arose  from  or 
had  not  been  discovered  or  remedied  ow- 
ing to  the  negligence  of  the  master  or  em- 
ployer, or  of  some  person  In  the  service  of 
the  master  or  employer,  and  Intrusted  by 
him  with  the  duty  of  seeing  that  the  ways, 
works,  machinery,  or  plant  were  in  proper 
condition.'*  The  description  of  the  defect 
to  which  the  injury  is  Imputed  must  come 
within  the  specific  limitations  of  the  pro- 
viso just  quoted.  Liability  is  not  imposed 
unless  the  defect  has  one  or  more  of  the 


features  there  particularly  mentioned.  A 
statement  of  a  defect  which  does  not  come 
within  the  qualifying  language  of  the 
proviso  falls  short  of  what  is  necessary  to 
be  shown.  The  allegations  must  state  a 
caao  so  as  to  bring  it  within  the  descrip- 
tion of  one  of  the  particular  pUaaes  of 
negligence  for  which  a  liability  is  imposed 
upon  the  employer  by  the  terms  of  the 
statute.  When  the  claim  is  made  under 
the  first  subdivision  of  the  section.  It  Is 
incumbent  upon  the  plaintiff  to  show  by 
his  complaint  and  by  his  proof  that  the 
injury  resulted  from  a  defect  which  either 
arose  from,  or  had  not  been  discovered, 
or  bad  not  been  remedied,  owing  to  syh 
negligence  as  is  specified  by  the  statute. 
Railway  Co.  v.  Bradford,  86  Ala.  574,  6 
South.  Rep.  80;  Railroad  Co.  v.  Davis, 
(Ala.)  8  South.  Rep.  552.  It  is  pla4n  that 
the  first  count  of  the  complaint  in  this  case 
does  not  allege  that  the  specified  defect 
arose  from  the  negligence  of  thedefendant, 
or  of  any  employe  Intrusted  with  a  duty 
in  that  regard.  There  is  no  averment  as 
to  how  the  defect  arose.  Nor  can  it  be 
claimed  that  this  countshows  that  the  in- 
Jury  was  caused  by  the  negligent  failure  to 
discover  the  detect,  for  the  averment  that 
the  defect  was  known  to  the  superior  offi- 
cers of  plaintiff  and  tothedefendantshows 
that  it  had  been  discovered  prior  to  the 
injury.  The  Inquiry,  then,  Is  narrowed  to 
this  question,  does  the  complaint  show 
that  the  defect  had  not  been  remedied 
owing  to  the  negligence  of  the  defendant, 
or  of  some  person  in  Its  service,  who  was 
intrusted  with  the  duty  of  seeing  that  the 
engine  was  In  proper  condition  ?  There  Is 
no  specific  averment  of  any  negligence. 
Momore-lB  shown  than  that  the  detect 
was  known.  The  averment  of  the  com- 
plaint In  this  regard  would  have  been  sup- 
ported by  proof  that  the  defect  in  question 
was  known  to  plaintiff's  superior  officers 
and  to  the  defendant  for  any  length  of 
time  prior  to  the  Injary,  thongh  such 
knowledge  bad  been  acquired  so  recently 
that  it  was  impossible  that  it  could  have 
been  availed  of  for  the  purpose  of  remedy- 
ing the  defect  before  the  Injury  befell  the 
plaintiff.  Unless  there  had  been  a  reason- 
able opportunity  to  effect  a  remedy,  it 
could  not  be  said  that  the  failure  to  do  so 
was  negligent.  Thedefendant  must  have 
had  sufficient  time  to  remedy  the  defect 
after  Its  discovery  before  it  could  be 
chargeable  with  negligence  In  fniling  to 
effect  such  remedy.  Mere  knowledge,  with- 
out the  opportunity  to  act  on  it,  would 
not  constitute  negligence.  Wilson  v.  Rail- 
road Co.,  85  Ala.  278.  4  South.  Rep.  701 ; 
Railway  Co.  v.  Holborn,  84  Ala.  183,  4 
Sooth.  Rep.  146.  The  Insufficiency  of  the 
first  count  of  the  complaint  Is  disclosed  by 
the  application  of  the  trat  which  Is  afford- 
ed by  ascertaining  what  proof  would  suf- 
fice to  support  its  averments.  The  proof 
required  for  this  purposedoes  not  necessa- 
rily involve  any  showing  that  the  aJk'ged 
defect  arose  from  or  had  not  been  discov- 
ered or  remedied  owing  to  the  negligence 
of  the  defendant,  or  of  some  person  in  its 
service,  and  Intrusted  by  it  with  the  duty 
of  seeing  that  the  engine  was  In  proper 
condition.  The  demurrer  was  addressed 
to  the  insufficiency  of  the  allegation  ot 
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negllgeoce,  and  shuald  Imve  been  aa»- 
talneU.  The  derendant  did  not  by  plead- 
ing over  waive  the  privilege  o(  aeslfniine 
the  error  In  the  JndRDient  overmllug  his 
demurrer.  Code  18HH.  $  t&i'Z.  The  count, 
ae  amended  by  the  Inaertlon  ot  the  alter- 
nattve  averment  that  the  defect  could 
have  been  known  to  the  defendant,  was 
capable  of  being  supported  by  the  same 
pruol  which  would  hare  aufflced  for  tiie 
original  count,  bo  that  the  defect  in  the 
pleading  was  notcnred  by  the  amendment. 

3.  The  second  count  nf  the  complaint  is 
drawn  under  the  second  subdivision  of  sec- 
tion 2500  ot  the  Code.^  It  alleges,  in  sub- 
stance, that  the  plaintiff,  while  engaged 
as  a  fireman,  was  injured  by  reason  ot  the 
nsgilgence  ot  the  fureinan  of  the  defend- 
ant, who  was  intrusted  by  it  with  the  ex* 
erelae  ot  superintendence  over  the  plain- 
tilt,  and  over  defendant's  railroad,  and  Its 
engines  and  cars;  that  saldnegligencecun- 
slsted  in  said  foreman  Itnowingly  allowing 
a  certain  engine  to  be  and  remain  in  a  de- 
fective condition;  and  that  by  reason  of 
Bueh  defective  condition  of  the  engine  the 
plalntlir  was  Injured  while  in  the  perform- 
ance of  his  duty  as  fireman.  The  particu- 
lar defect  Is  described  as  in  the  first  count. 
Here  there  la  an  expilrtt  averment  of  the 
negligence  ut  a  person  intrusted  with  a 
superintendence  by  the  employer.  It  is 
shown  that  he  was  guilty  of  such  negli- 
gence while  In  the  exercise  of  such  snperlo- 
tendeuce.  and  that  the  injury  was  caused 
by  reason  of  the  omission  of  duty  which 
was  described  as  negligent.  These  aver- 
ments brought  the  charge  within  the 
terms  of  the  statute,  and  were  sufficiently 
explicit.  Kailway  Co.  v.  Lazarus,  88  Ala. 
453,  6  South.  Rep.  877;  Hall  v.  Posey,  78 
Ala.  84;  Ratlroad  Co.  t.  Coulton,  86  Ala. 
129,  5  South.  Rep.  458;  Railroad  Co.  t. 
Propst,  85  Ala.  203,  4  South.  Rep.  711. 
There  was  no  error  In  overruling  the  de- 
murrer to  the  second  count. 

3.  Error  is  Imputed  to  the  charge  given 
by  the  court  at  the  request  ot  the  plaintiff, 
OQ  the  ground  that  it  assumed  the  exist- 
ence of  the  disputed  facts  as  to  Du  Mont 
being  the  defendant's  foreman  and  as  to 
the  engine  being  out  ot  order,  as  shown  in 
the  complaint.  We  are  not  satisfied  that 
the  charge  Is  fairly  sasceptlble  of  this  con- 
stmctlon.  When  disputed  tacts  are  i>uu- 
merated  In  a  charge,  tbey  should  be  stated 
hypotbetically,  so  that  the  Jury  mny 
clearly  understand  that  It  is  for  them  to 
determine  from  the  evidence  whether  or 
not  such  facts  are  establinhed.  We  are 
not  prepared  to  say  that  this  rule  was 
not  conformed  to  In  the  framing  of  the 
charge  in  question.  It  Is  the  safe  course, 
however,  to  avoid  the  possibility  of  the 
Jury  understanding  from  any  Instruction 
t^ven  them  by  the  court  that  any  disputed 
fact  is  ABsnroedto  be  established.  The  pos- 
sibility of  any  such  miaanderetanding  may 
be  removed  on  another  trial  by  reframing 
the  charge  so  that  the  facts,  hypothet- 
IcaUy  stated,  may  be  more  clearly  and  die- 


'This  section  makes  a  master  liable  for  an  In- 
jDry  to  a  servant  occasioned  by  any  defect  Id  tbe 
machinery  used  in  tbe  business  of  the  master, 
when  tbe  inlury  Is  ocoosioned  by  reason  of  tbe 
netrligeaue  ta  any  atber  servant  wlu>  has  say  su- 
pointendenoe  intrtuted  to  hisk 


ttnctly  left  to  the  determination  of  the 
Jury  from  the  evidence.  Reversed  and  re- 
manded. 


<M  Ala.  44S) 

Alabama  M.  Rt.  Co.  t.  Newton. 

OSupmn»  Court  of  AlobonuL  Bov.  8, 188L) 

CosDBHirjLTiON  FitooiSDmas  —  Bn  Judiculta— 
Appbai« 

1.  Under  Code  Ala.  |  8216,  relative  to  oon- 
denmatioD  proceedings,  providing  that  tbe  order 
of  ooDdemnatlon,  on  p&vmentof  tbe  sum  assessed 
bv  the  Jury,  shall  vest  In  tbe  applicant  the  ease- 
ment proposed  to  be  acqutred;  and  Acts  Ala. 
1890-91,  p.  1134,  providing  that  tbe  payment  of 
tbe  sum  assessed  shall  be  a  oondition  precedent 
to  tbe  vesting  of  tbe  easement;  ancl  section  8318 
of  tbe  Code,  providing  that  applicant  may  pay 
tbe  damaees  and  compensation  assessed  at  any 
time  within  six  moatbs  after  tiie  sssessmeDt 
thereof,  but,  if  he  falls  to  pay  tbe  same  within 
Buob  time,  such  assessment  soall  cease  tobeblnd< 
ing  on  tbe  owner  of  tbe  lands,  and  the  rights  of 
the  applicant  thereunder  shall  determlDe.— pro. 
ceedlngB  in  which  tbe  damages  assessed  were  not 
paid  cannot  be  Interposed  to  bar  of  new  prooeed- 
iDgs,  oommenoed  more  than  six  months  after  the 
order  of  oondeuination  In  the  first. 

a.  Code  Ala.  3619,  8640,  allow  an  appeal  to 
the  circuit  or  supreme  court  from  any  snal  de- 
cree of  the  probate  court  within  one  year  from 
the  rendition  thereof.  Section  ^10,  as  amended 
by  Act  Qen.  Assem.  Feb.  88,  1889^  provides  that 
compensation  for  lands  talran  hy  eminent  domain 
may  be  ascertained  by  a  jury  ox  six  men  in  pro- 
ceedings in  tbe  probate  court  Section  S216  pro- 
vides that  in  aooa  oases  either  itarty  may  appeal 
by  bill  of  exceptions  to  the  supreme  oonrt  within 
three  mootlie.  Const  Ala.  art  14,  S  7,  entitles 
either  party  appealing  from  a  preliminary  assess- 
ment of  compensation  for  condemned  lands  to 
have  the  damaves  ''determined  by  a  Jury  accord- 
ing to  law. "  Held  that,  since  a  "]ory  according 
to  law"  is  a  Jury  of  13  men,  section  3216  is  uncon- 
stitutional, since,  if  an  appeal  by  bill  of  excep- 
tions were  taken  by  eltbw  part^  dlreotly  to  the 
supreme  court,  tbe  other  would  be  deprived  of 
right  totrlsl  bysuch  ajury.  Postal  Tel.  Cable  Ca 
V.  Alabama  O.  H.  B.  Co.,  (Ala.)  9  South.  Rep 
665,  followed. 

Appeal  from  probate  court,  Montgom- 
ery county;  F.  C.  Randolph,  Judge. 

Condemnation  proceedings  by  the  Ala- 
bama Midland  Railway  Company  agaiuet 
Nancy  Newton.  A  demurrer  to  defend- 
ant's plea  ot  res  JudicntA  was  over- 
ruled, and  petitioner  appeals.  Appeal 
dismissed. 

A.  A.  Wiley  and  Tompkins  A  Troj,  for 
appellant. 

Colemak,  J.  The  pleadings  show  that 
prior  to  December  16, 1889,  appellant  be- 
gan In  the  probate  court  of  Montgomery 
county  ad  quod  damnum  proceedings  to 
condemn  certain  lands  of  appellee  to  be 
used  as  a  right  of  way;  and  on  tlie 
16tb  December,  1889,  the  day  to  which  the 
hearing  had  been  continued,  the  damages 
were  assesaed  by  a  Jury  at  9560,  and  the 
order  ot  eoudemnation  ru;nlarly  entered 
by  the  court.  Appellant  old  not  pay  the 
damages  found  by  the  jury,  or  take  pos- 
session of  the  land  condemned,  or  prose- 
cute the  condemnation  proceedings  fur- 
ther. In  December,  1890,  more  than  six 
months  after  the  order  of  condemnation 
was  made,  apfiellant  began  the  present 
proceedings  in  the  aame  court  against  the 
same  party  for  tbe  condemnation  uf  the 
identical  lands,  less  10  feet  on  the  south 
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side  of  the  lot.  The  appellee  interposed 
the  former  proceedings  and  order  ol  con- 
demnation in  bar  of  the  present  petition. 
The  court  overroled  the  deaf  urrer  to  the 
pleaa  of  appellee,  and  held  that  the  ques- 
tion was  nw  a^udtoHta,  and  dismissed 
the  petition  of  appellant.  The  qaestion 
is  a  new  one  In  this  state,  bat  the  principle 
Involved  has  been  adjudicated  by  the  su- 
preme courts  of  several  of  the  states  uf  the 
Union.  Appellee  priDclpally  relies  upon 
the  authorities  furnished  by  the  court  of 
appeals  and  suiireme  court  of  Ulssouri. 
In  the  case  of  Leisse  v.  Railroad  CO.,S  Mo. 
App.  106,  It  was  held  that,  when  proceed- 
ings instituted  to  condemn  private  proj)- 
erty  tor  public  use  for  railroad  purposes 
are  abandoned  by  the  railroad  corporar 
tlott  because  it  Is  dissatisfied  with  the  price 
fixed  by  Inquest,  It  will  be  liable  to  the 
owner  of  the  property  Tor  all  damans 
sustained  In  consequence  of  such  proceed- 
ings. This  principle  was  reaffirmed  in  5 
Mo.  App.  585,  and  affirmed  by  the  su- 
preme court  of  the  state  in  72  Mo.  662. 
The  rlgbts  uf  the  parties  In  ad  quod  dum- 
num  proceedings  of  this  nature  roust  de- 
peud  upon  the  constitution  and  statnt'^  of 
the  state  under  which  they  are  Institut- 
ed. The  case  cited  and  principally  relied 
upon  from  Missouri  does  not  quote  or  re- 
fer to  the  statute  under  which  the  decis- 
ion was  rendered.  It  does  refer  to  and 
cite  in  support  of  the  conclusion  of  the 
court  the  case  of  Railroad  Co.  v.  JLack- 
land,  26  Mo.  618,  where  the  statute  Is  set 
ont  under  which  the  proceedings  in  that 
case  were  instituted.  Thelanguage  of  the 
act  as  there  stated  is:  "The  court  shall 
enter  Judgment  In  favor  ol  such  owner 
against  such  company  for  the  iiroonnt  of 
damases  asse-ssed,  and  shall  make  an  or- 
der vesting  In  said  company  the  fee-simple 
title  to  the  land."  The  question  before 
the  court  was  to  determine  at  what  pe- 
riod ol  time  the  right  tu  compensation 
became  vested  and  the  title  to  the  land 
transferred;  and  It  was  held  that  no  or- 
der transferring  the  title  conld  be  made 
until  all  the  preliminary  steps  pointed 
out  in  the  act  had  been  taken,  and  antil 
this  was  done,  and  the 'Judgment  of  the 
eoDtt  rendered,  the  company  had  the  right 
to  discontinue  thelrconderanatlon  proceed- 
ings. The  statute  of  this  state  Is  In  some 
respects  very  dissimilar  to  that  of  the  Mis- 
souri statute.  Code,  §  3216,  provides  that 
"the  order  ofcondemnation,  upon  the  pay- 
ment of  the  sum  ascertained  and  assessed 
by  the  verdict  of  the  Jury,  shall  vest  in  the 
applicant  theeasement  proposed  to  be  ac- 
quired,"etc.  The  amendment  to  this  sec- 
tion, found  In  Acts  1890-91,  p.  11S4,  In  no 
way  affects  the  principle  of  law  under 
consideration.  The  efleet  of  the  act  Is  to 
provide  that  the  payment  of  the  sum  as- 
certained and  assessed  by  the  verdict  of  the 
Jury  shall  bemade  a  condition  precedent  to 
the  vesting  of  the  easement  under  the  or- 
der of  condemnation ;  and,  under  the  prin- 
ciple ot  law  declared  In  the  Missouri  au- 
thority, until  this  was  complied  with  the 

Eetltloner  had  the  right  to  discontinue 
Is  proceedings. 

Section  321H  of  the  Code  further  provides 
that  "the  applicant  may  pay  the  dam- 
ages and  compensation  assessed  at  any 


time  within  six  months  after  the  assess- 
ment thereof, "  etc. ;  "  but,  if  hefails  to  pay 
ttie  same  within  such  time,  such  assess- 
ment  shall  cease  to  be  binding  on  the 
owner  ol  the  lands,  and  the  rights  ol  the 
applicant  thereunder  shall  determine ; 
and.  upon  such  failure,  the  applicant  shall 
be  liable  to  the  owner  for  all  damages  the 
latter  may  have  sustained  by  the  institu- 
tion of  snch  proceedings,  and  including  a 
reasonable  attorney's  fee."  etc.  Under 
onr  system,  not  only  must  the  compensa- 
tion be  paid  as  a  condition  precedent  to 
the  vesting  of  the  title,  but  a  time  Is  fixed 
within  which  it  must  be  paid,  or  therlgbtB 
of  the  applicant  will  determine.  It  seems 
clear  from  the  statute  that  its  purpose 
was  not  to  give  to  the  verdict  of  the  jury 
and  the  order  of  condemnation  the  force 
and  effect  ol  an  absolute  Judgment,  con- 
elastve  tor  all  purposes  snd  time  uium  the 
parties.  It  is  cnnclnslve  for  a  period  Of  six 
months,  in  so  far  as  it  adjudicates  the 
amount  ot  compensation  to  be  paid  by 
the  applicant,  and  his  right  to  the  land 
condemned,  upon  its  payment,  it  Is  also 
conclusive  upou  the  land-owner  for  the 
same  period  of  time,  In  so  far  as  It  fixes 
his  compensation,  and  estops  bim  from 
exercising  any  rights  over  or  making  any 
disposition  of  the  property  In  conflict  with 
the  order  of  condemnation.  It  is  the  pay- 
ment of  the  compenHation,  as  provided  by 
the  statute,  which  transfers  the  property 
and  gives  the  order  of  condemnation  the 
attrlbuteofa  final  and  absolute  Judgment, 
conclusive  upon  the  parties,  and  whlcl* 
may  be  pleaded  as  ren  adjadicata.  The 
statute  ot  Illinois  provides  that  *'tbe 
Judge  or  court,  upon,  such  report,  [the 
report  ol  the  Jury,]  shall  proceed  to  ad- 
Judge  and  make  such  order  as  to  right 
and  Justice  shall  pertain,  ordering  that 
petitioner  enter  upon  such  property,  and 
the  use  of  the  same,  upon  payment  ol  lull 
compensation  as  aloresala. "  etc.  It  was 
held  under  this  statute  that,  until  com- 
pensation was  paid,  there  Is  no  right  to 
enter  upon  the  premises;  and  that  until 
that  time  the  company  seeking  condem- 
nation bad  the  right  to  abandon  the  loca- 
tion, and  adopt  another;  and  that,  until 
the  selection  became  binding  on  tlie  com- 
pany, the  owner  of  the  land  could  do  any 
act  that  an  owner  may  do  with  his  own, 
not  materially  interfering  with  the  con- 
demnation proceedings,  and  the  object 
sought  to  be  accomplished  thereby,  Scfard- 
ber  T.  Railroad  Co.,  116  111.340,  8  N.  E. 
Rep.  427.  The  case  ot  Stacey  t.  Railroad 
Co..  27  Vt.  44,  Is  very  lull  to  the  point 
that,  until  payment  was  made,  no  right 
to  the  land  vested  In  the  company;  and. 
if  the  company  bad  no  vested  rights,  the 
land-owner  had  none  to  thecompensatlon 
awarded.  As  holding  the  same  doctrine, 
see  Graff  v.  Mayor,  etc.,  10  Md.  544;  Hayes 
v.  Railroad  Co.,  17  Ohio  St.  108.  In  the 
caseol  Railway  Co.  v.  Haas,420hlo  St.  239, 
It  was  held  that  the  failure  of  the  corpora- 
tion to  pay  for  and  take  posBeeslon  of  the 
land  within  six  months  (similar  provision 
to  our  statute)  after  the  assessment  of  com- 
pensation shall  hare  been  models  no  bar 
to  a  new  proceeding  under  the  statute  by 
the  same  corporation,  after  the  expiration 
of  the  six  months,  for  the  appropriation  uf 


Digitized  by 


KEECH  «.  ENBIQUEZ. 


91 


the  same  property  lor  ttae  same  public 
uae.  We  cite,  as  a  farther  authority  on 
this  point,  the  casn  of  Corbln  v.  Railway 
Co..  66  Iowa,  73,  23  N.  W.  Rep.  270.  It  Is 
certain  that  appellant  cannot  enter  apon 
and  take  poseeanlon  of  the  land  under  the 
first  condemnation  pruceedlngd,  more 
than  six  months  baring  elapsed  since  the 
rendition  of  the  condemnation  order:  and. 
If  the  land  cannot  be  condemned  by  pro- 
ceedinf?  (/e  novo,  then  the  land  is  forever 
released  from  liability  to  pnbUe  use,  how- 
ever  great  a  necessity  may  arise.  Appellee 
may  bare  sustsined  damage  In  eonse- 
qnoiceof  the  former  proceedings,  bat  the 
statate  affords  a  remedy  In  behalf  of  ttae 
"owner  tor  all  damages  tbe  owner  may 
bare  snstalned  by  tbe  institution  of  sach 
proceeding,  Inclndlnfr  a  reasonable  attor- 
ney's fee  for  defending  tbe  same."  The 
CO  art  erred  In  OTerruling  tbe  deraorrer  of 
appelant  to  the  deffendant's  plea  of  nss 
atiiadieata.  In  tbe  case  of  Postal  Tel.  Ca- 
ble Co.  T.Alabama  Q.  S.  R.  Co.,  (Ala.)  9 
Sooth.  Rep.  665,  construing  sectioo  8210  of 
tbe  Code,  as  amended  by  the  act  of  Febru- 
ary 28, 1889,  (Acts  1888^9.  p.  118.)  and  as 
further  amended  by  act  of  Febraary  18. 
1891,  (Acts  1890-91,  p.  11)51,)  It  was  held 
that  an  appeal  did  nut  lie  In  condemna- 
tion proceedings  from  tbe  probate  court 
to  the  supreme  court,  but  only  to 
tbe  circuit  coort.  In  tbe  case  of  Iron 
Co.  T.  Cabanlas,  87  Ala.  828,  6  South. 
Rep.  800,  construing  section  3210  of  tbe 
Code,  an  amended  by  the  act  of  February 
28,  1889,  supra,  In  ordw  to  preserve  tbe 
oomtitotlonal  right  of  trial  by  a  lawful 
Jury,  It  was  declared  that  an  appeal 
wonld  lie  nnder  section  8640  of  the  Code 
to  tbe  elrcnlt  conrt.  We  deem  It  unneces- 
sary to  repeat  the  argument,  or  fortify  the 
conclaslon  reached  In  these  cases  by  ad- 
ditional argument.  Tbe  conclusion  Is  that 
noappeal  lleslnatf  ^uoc/damnumproceed- 
Ings  to  the  supreme  court,  and  tbe  appeal 
moat  be  dismissed.  We  have  considered 
tbis  case  npon  Its  merits,  and  adjudicated 
the  qnestions  raised  by  the  assignments 
of  error  and  argued  in  briefs.  We  have 
done  this  merely  to  aid  tbe  lower  conrt.  If 
the  parties  see  proper  to  prosecute  the 
caae  by  appeal  to  tbe  circuit  court.  Our 
coBclnalon  Is,  this  conrt  has  no  Jurlsdle- 
titm  of  ttae  case,  and  the  appeal  must  be 
dismissed. 


(a  FiA.  »7) 

Kbecch  et  al.  v.  Enriquee  et  al. 

(Supreme  Court  of  FU>rida.   Oct  81,  im. ) 

BnonfBHT^EvzDSKCB  or  Pbdiobrb— Dbscbnt— 
Limitations— Bbtond  Skas  —  Spanish  Gbants 

— BUBDBX  OP  PkOOP. 

L  Where  an  Instmctioa,  as  far  as  It  goes, 
■tates  a  correct  proposition  of  law,  bat  is  de- 
fective beuanse  It  fails  to  qualify  or  explain  ttae 
proposition  it  lays  down  in  consonance  with  the 
facts  of  the  oase,  snob  defect  is  cured  if  anbse- 
qnenfc  InsbmctioDa  are  given,  contslning  the  re- 
qnlred  qnaliflcations  or  explaoation, 

3.  Wbere  ttie  exoeptlou  in  favor  of  persons 
*beyoad  seas"  is  made  In  a  statute  of  limitation, 
the  law  is  well-settled  that  such  term  Is  equiva- 
lent to  "without  the  lim'.tsof  thestate;**  and  the 
exception  inures  to  the  benefit  of  foreigners  who 
constantly  reside  abroad  as  well  as  to  citizens 
^o  tamporarily  leave  tbe  state  to  return  again. 

a  The  special  limitaticn  of  one  your  within 


which  to  assail  the  validity  of  tax-tltleB  aognirecl 
under  the  prorisiotu  of  chapter  186S,  Laws  1873, 
ODtitled  ''An  aut  to  qniet  tax-titles  to  lauds,"  is 
operative  only  upon,  and  applies  only  to,  tax- 
deeds  acquired  under  said  aot  "tiut  nave  been 
recorded. " 

4.  A  deed  or  any  other  Instmment,  thongta 
actually  transcribed  upoa  the  pnbtlo  records,  is 
not  "recorded, "  within  the  legal  aoceptatlon  of 
that  word,  where  there  has  been  no  proper  proof 
of  its  execution,  as  required  by  law,  anthoming 
s  record  thereof. 

5.  Said  chapter  1865,  Laws  1878,  requires  tbe 
deeds  thereunder  made  by  the  commiraioner  of 
lands  and  immigration  to  be  witnessed  by  two 
subscribing  witnesses.  Any  snch  deed  not  so  wit- 
nessed is  property  excluded  from  evidence,  exoept 
for  its  value  as  oolor  of  title  uponwMoh  to  pred- 
icate an  adversary  possession. 

6.  Under  the  statate  in  this  state  limiting 
the  time  within  which  possessory  aotlona  shall 
be  brought  for  the  recovery  of  land,  an  adverse 
possession,  in  any  case,  to  bar  a  person  having 
the  Iwal  title,  must  be  continuous  and  aninter- 
rupted  tor  Jbbe  entire  period  of  seven  years. 

7.  An  illegitimate  child,  undn  the  statate 
here.  Inherits  property,  through  the  mother  the 
same  as  though  such  child  were  legitimate. 

8.  Instructions  In  a  oause  must  be  predicated 
open  some  testimony  adduced  at  the  trial,  and 
must  be  pertinentto  the  facts;  otherwise  theyare 
abstract  propositions,  and  there  is  no  error  in  a 
refusal  to  (^ve  them,  no  matter  how  correctly 
stated  the  propositions  therein  may  be. 

9.  The  operation  of  the  eighth  article  of  the 
treaty  of  February  ^  1819,  between  the  United 
States  and  Spain,  for  tbe  cession  of  the  Floridas, 
was  tDoonflrm  as  grants  or  purchases  inprasenH 
all  grants  (»  purohases  made  of  lands  in  Florida 
by  or  of  the  Spanish  government  anterior  to  the 
date  fixed  In  said  treaty,  without  farther  action 
on  the  pan  of  the  United  States  through  its  con- 
gress. Magee  v.  Alba,  9  Fla.  382,  and  Magruder 
7.  Boe^S  Fla.  603,  cited  and  approved. 

10.  Where  tbe  plaintiffs  In  an  action  of  eject- 
ment predicate  their  daim  to  the  land  in  dispute 
upon  their  inheritance  therof  as  heirs  at  law  of 
tbe  original  and  last  grantee  thOToof,  and  when 
a  prima /ode  case  of  their  relationship  to  the 
original  grantee  is  established  by  proper  proof, 
the  onus  probandi  Is  thrown  upon  the  defendant 
to  disprove  their  identity  as  such  heirs;  and.  If 
the  defense  shall  fail  in  this,  the  fact  of  their 
Identity  must  be  held  to  have  been  established. 
{SyUc^yus  by  the  Court. ) 

Error  to  circuit  court,  Clay  eoonty; 
Jaukb  M.  Baker,  Judge. 

Ejectment  by  Isabel  Costa  y  Maestre  de 
Enriques  and  others  against  Henry  Keecb 
and  T.  A.  MacDonell.  Judgmnit  for  plain- 
tiffs. Defendants  bring  error.  Affirmed. 

T.  A,  A  B.  B.  MacDonelh  for  plalntltTs  In 
error.  C.  if.  Cooper^  for  defendants  In  er- 
ror. 

Tatlor.  J.  On  the  2l8t  ol  June,  1884, 
tbe  defendants  In  error.  Isabel  Costa  y 
Maestre  de  Euriqaes  and  Carlos  Enrlques 
y  Lopei,  her  husband,  Dolores  Cortina  y 
Maestre  de  Oruna.  and  Margarita  Cortina 
y  Maestre  de  Bufin,  Instituted  their  action 
of  ejectment  In  tbe  circuit  court  of  Ht. 
Johns  county  against  the  plaintiffs  in  er- 
ror, Henry  Keech  and  T.  A.  MacDonell, 
for  the  recovery  of  possession  of  the  fol- 
lowlngdcscribed  land  In  St.  Johns  coant7, 
Tis.:  Section  S9,  townsblp  9  S.,  of  range 
SOE. ;  being  the  grant  of  land  confirmed 
by  the  United  States  to  Bartolo  M.  &lae»> 
tre,  containing  597.30  acres.  After  issue 
Joined  npon  a  plea  of  tbe  general  issue, 
one  of  the  defendants,  Heni?  Keecb,  filed 
tala  petition  In  tbe  elrcnlt  court  <Mt  St. 
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Johns  coanty  fura  chan^  of  venue  of  said 
cause,  on  the  fcroiind  that  the  plaintiffs 
bad  an  undue  Influence  uver  the  minds  of 
the  Inhabitauts  of  St.  Johns  county.  Ou 
the  nth  of  March,  1886,  the  petition  for 
change  of  venue  was  granted,  und  the 
cause  removed  for  trial  to  Clay  county, 
In  the  toarth  Judicial  circuit.  Oo  the  24th 
ot  March,  1886,  the  cause  was  tried  la  Clay 
county  before  a  Jury,  and  resulted  In  a 
verdict  and  Judgment  for  the  plaintiffs. 
Motion  Tor  a  new  trial  was  made  upon  the 
following  Kfonnds:  (1)  That  the  verdict 
ol  the  Jury  was  not  snstained  by  the  evi- 
dence adduced  on  the  part  o(  the  plain- 
tiffs; (2)  that  the  verdict  of  the  Jury  Is 
contrary  to  the  charges  of  the  court;  (3) 
that  the  court  erred^  In  charging  the  lury, 
In  giving  tbe  InstrnctJons  asked  by  the  at* 
torney  fur  plaintiffs,  including  1,  2,  8,  4.  6, 
and  6 ;  (4)  that  the  court  erred  lu  refusiuf- 
defendant's  instructions  1  and  2  and  7,  as 
requested;  (5)  that  the  verdict  of  the  Jury 
Is  against  the  evidence.  This  motion  was 
denied,  and  from  this  fndgment  the  de- 
fendants In  the  court  below  have  taken 
their  writ  of  error  to  this  court. 

The  errors  assigned  are:  (1)  The  court 
belowrejected  proppr  evidence  on  the  part 
ot  defendants;  (2)  tbe  court  below  erred 
In  giving,  improper  Instructions  on  bebatX 
of  plaintiffs;  (8)  tlie  court  erred  in  refus- 
ing to  give  proper  InBtrnctlons  on  behalf 
of  dtfendants,  (4)  tbe  court  erred  In  over- 
ruling the  motion  uf  defendants  to  set 
aside  tbe  verdict  ot  the  Jury  and  for  a 
new  trial,  (5)  the  court  erred  In  rendering 
a  Judgment  in  favor  of  tbe  plnlntiffs,  and 
against  tbe  dKfendants.  We  will  consider 
these  assignments  of  error  in  the  order  In 
which  they  come. 

After  a  careful  scmtlny  of  the  record, 
we  are  unable  to  discover  where  any  evi- 
dence of  any  character  was  offered  by  the 
defendants  at  tbe  trial  below  and  rejected 
by  the  court.  Neither  can  we  find  that 
any  exception  was  taken  or  noted  to  any 
refusal  of  the  court  below  to  admit  any 
evidence  offered  by  the  defense;  conse- 
quently tbe  flrst  assignment  falls  (or  want 
of  facts  to  coustltote  Its  Bub)et:t-matter. 

The  second  asatgnment  ot  error  Is  that 
tbe  coartm«d  In  giving  improper  instruc- 
tions on  behalf  of  plaintiffs.  This  assign- 
ment we  will  consider  In  connection  with 
the  third  ground  of  the  motion  for  new 
trial,  which,  in  substance,  asserts  the  er- 
ror of  tbe  eonrt  below  to  be  In  giving  the 
let,  2d,  !td,  4tb,  5th,  and  6th  instructions. 
These  Instrnctiona,  that  we  find  from  the 
bill  of  exceptions  were  excepted  to  in  their 
entirety,  are  as  follows:  "(1)  That  It  the 
jury  believe  from  tbe  evidence  that  the 
plaintiffs  have  proved  the  title  to  the  land 
In  question  to  be  In  them,  they  are  entl' 
tled  to  recover  it ,  (2)  that  It  the  Jnry  nndi 
from  tbe  evidence  that  tbe  plaintiffs  have 
been  beyond  seas  during  adverse  posses- 
slon  under  color  of  title  of  a  deed,  under 
chapter  1865,  Laws  Fla.,  the  plaintiffs 
have  the  right  to  appear  and  contest  the 
title  within  any  time  before  coming  to 
Florida,  or  within  a  year  after  coming  to 
Florida;  (3)  possession  of  land  is  pre- 
sumed to  be  lu  the  legal  owner  at  all 
times,  when  there  Is  not  actual  adverse 
poasesslon  lu  some  one  elae;  (4)  adverse 


possession.  In  any  casn,  to  bar  a  person 
having  the  title,  muht  be  continuous  and 
uulnterruptea  for  the  entire  time  required 
by  law,  which.  In  actions  tor  the  recovery 
of  real  property  or  jjussession  thereof,  is 
seven  years;  whenever  adverse  posses- 
sion is  Interrupted,  the  time  must  begin 
anewi  (5)  an  Illegitimate  child  can  inherit 
on  the  mother's  side  as  well  a«  ttaongh 
legitimate;  (6)  It  the  jury  find  from  tne 
evidence  that  the  plaintiffs,  their  agent  or 
tenant,  were  In  the  posaesslon  of  tne  land 
in  question  at  any  time  within  SAven 
years  before  the  bringing  ot  this  snlt,  tbe 
Btatnte  of  limitations  will  not  run  against 
them." 

The  firet  of  these  Instrnctlonn,  although 
statiugacorrectproposltion  of  Iaw,nilght 
have  been  confusing  to  the  Jury  because 
uf  its  failure  to  Inform  the  jury  that,  al- 
though the  legal  right  to  the  land  might 
be  in  the  plaintiffs,  yet  their  remedy  to 
secure  that  right  might  bave  been  forfeited 
by  lapse  of  time  and  an  adverse  posses- 
sion by  thft  defendant ;  but  we  think  ttaia 
detect  In  the  first  instruction  was  subse- 
quently flopplled  by  the  first  Instruction 
asked  for  by  the  defendant  and  given  by 
tbe  court,  so  that  no  harm  could  have 
resulted  from  the  broadness  of  this  first 
instruction. 

The  second  Instruction  above  1ft  predicat- 
ed npon  section  6,  c.  18^,  La  ws  1872,  entitled 
"An  act  to  qniec  taz-tdtlea  to  lands,** 
which  statute  provides,  In  brief,  (or  the 
sale  and  conveyance,  by  the  commis- 
sioner of  lands  and  immigration,  of  all 
lands,  after  the  expiration  ot  six  months 
after  publication  of  lists  thereof,  that  have 
accrued  to  tbe  state  by  virtue  of  any  tax- 
deed  made  or  executed  for  the  non-pay- 
ment of  any  taxes  due  the  state.  Section 
6  of  said  act  provides  that  any  deed  made 
In  conformity  with  Its  provisions,  which 
shall  have  been  recorded  for  one  year.  In 
tbe  county  where  the  laud  la  situated, 
shall  operate  as  a  complete  bar  against  all 
persona  who  might  thereafterclalm  tltleto 
said  land,  in  consequence  of  anylnformali- 
1y  or  Illegality  ofthe taxes  or  priK'eedlngs, 
etc.:  but  provides  that  Infants,  persons 
of  nnsonnd  mind,  imprisoned  or  **beyond 
the  seas,"  shall  have  the  right  to  appear 
and  contest  such  title  to  said  lands  with- 
in one  year  after  their  disabilities  are  re- 
moved. This  charge,  confined,  as  It  was, 
to  the  special  title  acquired  by  tbe  de- 
fendants under  tbe  provisions  o(  this  stat- 
ute, we  think  was  proper,  as  the  title  or 
color  o(  title  ottered  by  the  defendants  In 
support  of  their  claim  was  acquired  un- 
der the  provisions  df  thlsspeclal  law;  and 
the  plaintiffs,  according  to  the  proofs,  be- 
ing residents  continually  in  the  island  of 
Cuba,  which,  according  to  the  settled  doc- 
trine npon  the  snbject,  brings  them  within 
the  meaning  of  the  term  "beyond  seas;** 
the  now  well -settled  meaning  of  that  term 
in  statutes  of  limitation  being  held  to  be 
equivalent  to  "  without  the  limits  ot  the 
state.**  Ang.  Llm.  §  200;  Murray's  Lessee 
V  Baiter,  3  Wheat.  541;  Bank  v.  Dyer,  14 
Pet.  141.  The  plaintiffs  here  were  not 
only  out  of  tbe  Ilraita  of  the  state  of  Floi-- 
Ida,  but  were  beyond  the  limits  of  the 
United  States,  in  a  fordgn  territory. 
And  It  Is  further  w(dl  settled  that  the  ex- 
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ception  In  favor  ol  "persons  beyund  bcbb" 
Is  Dot  to  be  confined  to  subjects  who  may 
occasionally  leave  the  country  and  re- 
tarn,  but  it  is  i^neral,  and  extends  to 
foreigners  who  are  conBtnntly  resident 
abroad,  as  In  the  case  of  the  plaintirfH 
here.  Aug.  lAm.  $  204.  and  authorities 
there  cited.  We  think,  however,  that 
tbi^  second  InRtruction  was  unnecessary 
Id  the  case  from  the  tact  that  the  spectal 
limitation  provided  In  section  6  of  said 
chapter  1805,  fur  the  inattttitton  of  actions 
to  assail  titles  acquired  under  said  act,  Ir 
operative  only  upon  deeds  acquired  under 
said  act  "that  have  been  recorded. "  The 
deed  acquired  by  the  defendants  under 
this  act,  although  appearins  to  have 
been  spread  upon  the  records  of  St.  Johns 
county,  has  never  y«t  been  "recorded,**  In 
the  legal  acceptation  ot  Chat  word,  be- 
cause there  has  never  been  any  proof  of 
Itn  execution  authorizing  a  record  thereof. 
Eilwards  r.  Thorn,  25  Fla.  222,  5  South 
Rep.  707;  Hope  v.  Johnstun,  27  Fla.  — , 
9  South.  Rep.  830.  (decided  June  term, 
1891.)  The  special  limitation  provided  for 
in  chapter  1866  could  not  apply  in  this 
case,  because  there  has  been  no  record  of 
the  defendants' deed  acquired  under  that 
act.  We  tbinlE,  too,  that  the  court  below 
ruled  properlyln  excluding  thedefendants* 
deed  acquired  from  the  comnilssloner  of 
lands  and  immigration  uuderaald  chapter 
18C^,  except  for  the  purpose  of  showing 
color  of  title,  heeauae  of  the  fact  that  said 
deed  has  no  witnesses.  Tills  act.  like  all 
other  etatates  that  undertake  to  confis- 
cate the  property  of  the  citizen  through 
the  medium  of  sales  thereof  for  taxes, 
must  be  strictly  construed,  t^ectlon  4  of 
this  act  provides  with  great  particularity 
a  set  form  for  the  deeds  to  be  made  under 
its  provisions,  and  this  prescribed  form 
reqalres  two  subscribing  witnesses.  The 
deed  ottered  by  the  defendants  has  none, 
and  was  proi>erIy  confined  to  Its  value  In 
evidence  as  color  of  title  only.  Paul  v. 
Fries.  18  Fla.  573.  The  third  Instruction 
above  is  a  correct  proposition  ot  law,  and 
only  needs  for  its  support  a  reference  to 
section  4.  c.  1869,  Laws  1872. 

The  fourth  instruction  above  alaostatee 
the  law  correctly.  Not  only  Is  it  the  well- 
settled  common  law  of  this  country,  but 
section  5.  c.  1869,  providing  periods  of  lim- 
itation of  all  kinds  of  actions,  expressly 
provides  that  there  shall  be  a  continued 
adverse  occupation  and  poasession  for 
seveD  years  of  premises  included  in  any 
instrument  held  as  a  claim  of  title,  lu  or- 
der to  bar  the  true  owner  from  its  recov- 
ery. Tyler,  E].  p.  910etseq.,  and  author- 
ities cited. 

The  fifth  instruction  above  is  also  a  cor- 
rect statement  of  the  law  aa  contained  In 
oar  statute,  (section  8,  p. 470,  McClel.  Dig.) 
which  provider  that  Illf^tlmate  children 
shall  inherit  property  in  tblsstatethrougrh 
the  mother  equally  with  legitimates. 

We  think  the  sixth  Instruction  above 
did  not  state  the  law  accnrately  or  cor- 
rectly. Though  the  plaintiffs  may  have 
acquired  possession  of  the  land  at  some 
time  within  seven  years  prior  to  the  in- 
stltDtion  of  their  suit,  still  that  possession 
may  have  been  an  unlawful  one;  and  the 
statute  ot  limitation  may  liave  already 
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ripened  the  defendants*  claim  into  a  per- 
fect possessory  titla  prior  to  such  nnlaw- 
ful  interruption  of  his  poasession  by  the 
plalntirts;  but  as  there  Is  no  proof  to 
show  that  the  defenJanta  had  acquired  a 

f>erfect  title  by  poerrbbIou  anterior  to  the 
nterruptlon  thereof  by  the  plaintiffs,  and 
no  proof  to  show  when  that  Interruption 
took  place,  the  glvlnc  of  this  charge  la 
error  without  Injury. 

The  third  assignment  <a  error,  to  the 
effect  that  the  court  erred  In  refusing  In- 
structiona  asked  on  behalf  of  defendants, 
must  be  confined  to  the  refusal  of  the 
court  to  give  the  third,  eighth,  and  ninth 
instructions  requested  by  the  defendants, 
as  these  are  the  only  ones  refused  tu  be 
given  by  the  conrt,  and  the  only  ones  to 
the  discarding  of  which  exceptions  were  in 
any  manner  taken  by  defendants  at  the 
trial  below ;  though  the  fourth  ground  ot 
the  motion  for  new  trial  erroneously  cites 
the  Qrst,  second,  and  seventh  instructions 
as  being  the  ones  refused.  The  Instruc- 
tions refused.  numl>ered  here  as  In  the  rec- 
ord, are  as  follows:  (8)  "In  considering 
the  time  against  the  plaintiffs,  yoo  will 
put  all  the  possessions  together  that  were 
hostile  to  the  plaintiffs  that  were  In  privi- 
ty tn  the  defendants,  and  through  which 
they  claim,  and  then  ascertain  if  they 
make  more  than  seven  years' hostile  ad' 
verse  possession,  and.  If  you  ascertain 
that  tact,  the  defendants  are  entitled  to 
a  verdict."  (8)  "If  the  Jury  find  from  the 
evidence  thatEeech.oneof  the  defendants, 
entered  upon  the  land  in  dispute  under 
color  of  title,  and  held  poasession  thereof 
adversely  tn  the  claim  of  the  plalntltrs, 
seven  years  before  the  interruption  of 
possesBlon  by  plaintiffs,  then  such  adverse 
poBseaainn  comes  within  the  statute  of 
limitations,  and  the  plaintiffs  an  there- 
fore  barred  from  re-entering,  and  you 
should  find  for  the  defendants."  (9)  "It 
the  Jury  find  from  the  evidence  that  Bartolo 
M.  &f  uestre  tiled  his  claim  to  the  Maestre 
grant  In  1820.  and  that  in  1824  tlie  said 
Bartolo  M.  Maestre  died,  and  that  the 
claim  of  the  said  Bartolo  M.  Maestre  was 
not  confirmed  until  1827,  after  his  death, 
then  the  plaintiffs  cannot'  recover,  there 
being  no  one  living  by  the  name  of  Barto- 
lo M.  Maestre,  to  whom  said  grant  could 
have  been  confirmed." 

The  third  instruction,  above  asked  for 
and  refused,  was  not  at  all  applicable  to 
the  facts  in  this  case,  ns  tl>ere  was  no  at- 
tempt, even,  by  the  defendants  to  prove 
that  any  one  else,  except  Keech,  the  de- 
fendant, ever  occupied  or  possessed  this 
land,  that  were  in  privity  with  blm  in  any 
other  capacity  than  as  his  agent  or  ten- 
ant. The  only  possession  attempted  to  be 
proved  was  by  him  or  by  his  agente  or 
tenanta,  whose  posseaalon  was,  of  courae, 
his.  There  were  therefore  no  facts  upon 
which  toconstmct  thetheoryof  the^tack- 
Ing  of  posseesions*'  by  different  persons  at 
different  times  In  privity  of  title  with  each 
other,  as  Is  contemplated  by  this  Instruc- 
tion, and  there  was  no  error  la  Its  refusal. 
Instructions  In  a  cause  must  be  predi- 
cated upon  some  testimouy  adduced  atthe 
trial,  and  must  be  pertinent  to  the  facts; 
otherwise  they  are  abstract  propositions. 
Jacksonville,  T.  &  K.  W.  By.  Co.  v.  Penin- 
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Bular  Land  Transp.  &  Manaf'g  Co.,27  Fla. 
— ,  9  South.  Rep.  661 ;  Robinson  t.  Bar- 
nett,19  Fla.  670. 

There  wae  uo  error  In  the  refusal  to 
give  the  elglitb  Instruction  above  asked 
by  the  defendant,  as  wc  do  not  think  It 
vfUB  warranted  by  the  evidence  in  the 
canee.  There  was  no  proof  as  to  what 
yeara  Keech,  the  defendant,  had  held  pes- 
sesHiun  of  the  land,  nor  tor  how  long  a 
time  he  had  puraesston  of  It;  nor  was  It 
shown  when  his  poas^lon,  If  he  ever  bad 
any,  was  Interrupted  by  the  plaintiffs. 
Neither  was  there  any  evidence  to  show 
that  his  right  to  the  land  had  ripened  Into 
a  complete  possessory- title  by  seven  years* 
adverse  occupancy  thereof  anterior  to  tbe 
interruption  of  that  poaseeslon  by  the 
plaintiffs. 

There  was  no  error  In  the  refusal  of  the 
court  to  give  the  ninth  inBtructlon  above 
asked  tor  by  tlie  defendants.  Theenuncia- 
tion,  aa  law,  therein  proposed.  Is  directly 
In  conflict  with  the  decisions  of  this  court 
In  Masee  v.  Alba,  9  Fla.  882, and  In  Magru- 
der  T.  Roe.  18  Fla.  602,  In  which  It  is  prop< 
erly  held  that  the  operation  of  tbe  eighth 
article  of  the  treaty  of  February  22, 1819, 
between  the  United  States  and  Spain,  for 
the  cession  uf  the  Floridas,  was  tu  confirm 
as  grants  or  porchaees  in  prteaeatt  all 
grants  or  purchases  made  by  or  of  the 
Spanish  govern  ment  anterior  to  the 
date  fixed  in  said  treaty,  without  further 
action  on  tbe  part  of  tbe  United  States 
through  Its  congress.  Under  tbe  law 
as  announced  in  said  two  decisions, 
Bartolo  M.  Maestro,  In  1820,  when  his 
grant  was  made  to  hlu  by  tbe  Spanish 
authorities,  became  then  vested  with  the 
title  tn  the  land  embraced  In  said  grant. 
in  prtesenti,  without  any  further  action 
on  tha  part  of  this  guvernment. 

The  fourth  and  fifth  assignments  of  er- 
ror, tbe  refusal  of  tbe  court  to  grant  a 
new  trial,  and  the  entry  by  tbe  court  of 
the  Judgment  in  the  cause,  we  consider  to- 
gether. Without  commentlngatlength  or 
In  detail  upon  the  evidence  in  the  cause, 
after  careful  consideration  thereof,  our 
conclusion  Is  that  the  plaintiffs  haveeatab- 
lisbed  the  fact  by  proper  evidence  that 
they  are  the  sole  heirs  at  law  to  the  land 
In  dispute  of  the  original  grantee  from  tbe 
Spanish  government.  Bartolo  M.  Maestre. 
They  have,  by  proper  evidence*  at  least, 
made  uot  a  strong  piimA  facie  rase  that 
they  are  such  heirs  at  law,  and  entitled  aa 
such  to  the  land  In  question;  and,  having 
done  so,  the  burden  was  then  thrown  up- 
on tbe  defendants  to  prove  tbe  contrary. 
The  defense  having  made  no  effort  to 
break  down  thepr/ma  /au/ecase  thus  made 
by  tbe  plaintiffa,  tbe  fact  of  their  Identity 
as  snch  heirs  must  be  held  to  have  been 
eatablished.  Tyler,  E].  p.  488  et  seq.  to 
page  495,  and  authorities  cited.  Our  con- 
clusion, for  thereasona  heretofore  ftlven  In 
commenting  on  tbedeed  from  the  commis- 
sioner of  lands  and  Immigration  to  tbe  de< 
fendant  Keech,  is  that  eucfa  deed  was  not 
BuflBclent  to  vest  the  Idtle  In  Keecb ;  and 
we  conclude,  further,  that  the  evidence 
addDced  by  tbe  defense  as  to  adverse  pos- 
session of  the  land  was  not  sufficient  to 
Justify  any  other  verdict  than  the  one 
tonnd  by  the  jury  in  favnr  of  the  plaintiffs. 


Discovering  no  errors  In  the  record  suffi- 
cient to  disturb  tbe  Judgment  of  the  court 
below,  the  same  is  hereby  affirmed. 


OS  ru.  mx) 
MouLiE  V.  Hughes  et  al. 

(Supreme  Court  of  Florida.   OoL  2S,  1891.) 
Riviaw  ON  Appbax— FiiTDnias  or  Rewsbmm  — 

BBI40H  or  COMTSAOT— SST-OFF. 

1.  In  an  action  on  a  contract  in  whlohdefend- 
aats  agreed  to  take  and  pay  for  all  the  perfumes  and 
beverages  of  plaiatiS's  manufactare  daring  the 
period  uf  one  year,  the  breaches  alleged  were  that 
defendants,  after  part  performance  of  said  .con- 
tract, refused  to  take  and  pay  for  goods  as  there- 
in provided;  and  defendants  pleaded  that  they 
had  liept  and  peorfonaed  all  matters  and  things 
spedfled  in  said  oontraot  to  be  kept  and  per 
formed  on  their  part.  The  flndtnes  of  a  referee 
on  the  issues  of  fact  thus  tendered  accorded  the 
same  consideration  as  the  verdict  of  a  Jury. 

9.  The  aoceptanoe  of  the  finding  of  Uie  ref- 
eree as  correct  that  defendants  baa  not  violated 
their  contract  with  plaintiff,  renders  It  unneces- 
sary to  inquire  into  the  extent  and  measure  at 
plalnttlTs  rights  in  the  unoompleted  portion  of 
sach  a  oontraot. 

8.  All  debts  and  demands  mutually  existing 
between  the  parties  at  the  conuneaoement  of  auit 
are  proper  subjects  of  aet-oft  bat  the  terms  "debts 
and  demands"  refer  to  matters  arising  ont  of 
contract,  express  or  Implied. 
(^Uainu  by  the  Court.) 

Error  tu  circuit  court,  Daval  county; 
Jambs  M.  Bakkb.  Judge. 

Action  on  a  contract  by  E.  MouUe 
against  George  Hughes  and  others. 
Judgment  tordefendants.  Plaintiff  brings 
error.  Affirmed. 

Fletelier  <ft  Wurt^t  tor  plaintiff  In  error. 
Jolia  E.  Hartrldge,  for  delendants  in  w> 

TOT. 

Mabrt,  J.  The  plaintiff  in  error  was 
plaintiff  in  the  court  below.  Tbe  action 
he  brings  Is  trespass  on  the  case  on 
promises,  based  upon  a  written  contract, 
a  copy  of  which  is  filed  with  the  declara- 
tion. There  are  three  counts  In  the  dec- 
laration. In  the  first  count  it  Is  alleged 
that  defendants  agreed  to  take  and  pay 
for,  cash  upon  delivery,  and  at  the  prices 
mentioned  In  the  contract,  all  the  per- 
fumesand  beverages  which  plalntlffshould 
produce  of  bis  own  manufacture  during 
the  period  uf  one  year,  beginning  Febru- 
ary 6,  A.  D.  1884.  lu  consideration  of 
this  agreement  on  the  part  of  defendants, 
plaintiff  agreed  uot  to  sell  his  said  goods 
to  any  other  person  or  persons  during 
said  time,  (with  two  exceptions  men- 
tioned;) and  also  agreed  that  defendants 
should  have  the  privilege  of  extending 
said  contract  for  the  period  of  five  years 
from  the  6tb  day  of  February,  A.  D.  1886. 

It  is  also  alleged  that  the  prices  of  a 
portion  ol  the  goods  mentioned  In  tbe 
contract  were  reduced  in  consideration 
of  an  advance  of  9500  from  defendant  to 
plaintiff,  said  money  to  be  repaid  on  tbe 
21st  day  of  April,  A.  D.  1885.  That  in  pur- 
suance of  said  contract,  and  with  snch 
facilities  as  plaintiff  then  had,  and  on  the 
order  of  defendanta,  plaintiff  manufact- 
ured and  shipped  to  defendants  goods, 
which  were  accepted  and  paid  tor  by  d»- 
fendauta  according  to  contract. 

Plaintiff  further  avers  that  thereupon 
defendants,  saying  that  they  desired  a 
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larger  amouDt  of  satd  goodB  than  tbe 
faclUtiea  of  plalntllf  niabted  blm  to  man- 
atactare,  nrgied  blm  to  increase  hla  Capad- 
tlea  for  maklDg  sucb  goode;  and  on  the 
21et  day  of  April.  A.  D.  1S84,  advanced 
blm  money  fortbe  period  of  one  year  from 
■aid  date,  without  Interest,  to  enable 
faim  to  produce  a  larger  amoant  ot  such 
goods,  and  promised  to  take  all  that 
plaintiff  wonld  manofacture  for  one  year 
at  tbe  prices  atated  and  agreed  upon  be- 
tween tbem. 

Plaintiff  farther  alleges  that  at  great 
cost  and  expense  to  faimseif,  to-wlt,  the 
earn  of  91,500.  he  extended  hla  tacllltiea  for 
manufacturing  said  goods;  and  on  tbe 
9tb  day  of  June,  A.  D.  1884,  In  pursuance 
(rfaoid  eontract,  made  defendants  a  fur^ 
tber  shipment  of  said  goods  to  the 
amount  pf  9265.26;  and  shortly  thereafter 
defendants  notified  plaintiff  that  they 
would  take  uo  more  goods,  and  declined 
to  pay  for  tbe  goods  already  shipped  ac- 
cording to  the  terms  of  the  contract. 

It  la  further  arerred  that  with  the  fa- 
dUtfea  plalnHlt  then  bad  tor  manufactur- 
ing said  goods  be  could  and  was  ready  to 
produce,  if  defendants  had  continued  to 
comply  with  their  contract,  goods  to  the 
amount  of  $20,082.60  during  the  year  men- 
tioned In  said  contract;  and  tbat  the 

groflta  thereon  to  plaintiff,  if  said  goods 
ad  been  taken  and  paid  for  by  defend- 
anta  according  to  contract,  would  have 
amounted  to  the  snm  of  96,030.62. 

Plaintltf  further  averreil  tbat  the  re- 
fusal of  defendants  to  take  and  pay  for 
any  more  ot  his  said  goods  entailed  far- 
ther loss  and  damage  on  him.  Inasmuch 
as  on  account  of  the  contract  with  defend- 
antfl  plaintiff  neglected  other  means  of  dis- 
posing ol  aneh  goods  as  be  was  manntact- 
nring,  and  was  otdlged  to  dispose  ol  at 
great  loes  tbe  materials  and  appliances 
tben  on  hand  for  manufacturing  said 
goods,  and  also  to  suffer  to  decay  plants, 
sbmlw.  and  flowers  need  In  the  produc- 
tion of  such  goods,  all  to  the  great  loss 
and  damage  ot  plaintiff  in  this  respect, 
to-wit,  the  sum  of  91>200,  and  plaintiff 
chUms  $8,000  damage. 

In  the  second  count  It  is  averred  tbat 
defendants  owe  plaintiff  $8,000  for  goods 
bargained  and  sold  by  plaintiff  to  defend- 
ants. 

And  In  the  third  count  It  is  alleged  that 
defendants  owe  plaintiff  $8,000  for  work 
done  and  material  provided  for  the  d^ 
fcmlants  at  their  request. 

To  the  first  connt  In  tbe  declaration  de- 
fendants pleaded  tbat  thay  bad  kept  and 
performed  all  matters  and  things  In  said 
contract  specified  to  be  kept  and  per* 
formed  on  their  part. 

To  tbe  necond  and  third  counts  In  tbe 
declaration  defendants  pleaded  that  they 
never  were  Indebted  as  tber^n  alleged. 

For  a  third  plea  to  the  declaration,  de- 
fendants filed  a  plea  of  set-off,  and  alleged 
that  plaintiff  was  at  the  commencement 
of  tbe  suit  Indebted  to  d^endants  In  the 
sum  ot  $1,500  for  money  advanced  and 
goods  sold  and  delivered,  whlcb  snm  de- 
fendants are  willing  to  set  off  against  the 
claim  ot  plalotiff.  This  cause  was  -Qien 
referred  to  J.  c.  Cooper,  an  attorney  at 
laWi  as  referee,  for  decision.  By  leave  of 
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the  court  tbe  plea  of  set-off  was  with- 
drawn, and  two  additional  pleas  were 
filed.  The  first  additional  plea  was  a  plea 
of  set-off,  with  a  bill  of  particulars.  In 
this  plea  defendants  alleged  that  at  the 
commencement  ot  the  suit  there  was  due 
from  them  to  plaintiff  the  sum  of  $265.26 
for  goods,  as  charged  In  the  account  at- 
tached to  th«  declaration,  and  that  plain- 
tiff was  at  that  time,  and  still  Is,  Indebted 
to  defendants  in  an  amount  largely  In  ex- 
cess of  $1265.26 formoney  advanced  and  paid 
out  on  account  ot  the  plaintiff,  and  for 
goods  sold  and  delivered  by  defendants  to 
plaintiff  at  his  reuuest,  to-wlt,  tbe  sura  of 
$1,618.97,  which  defendants  are  willing  to 
setoff  against  plaintiff's  claim, and  defend-  . 
ants  claim  Judgment  for  the  excess. 

And  In  the  second  additional  plea  It  Is 
averred  tbat  It  was  anderBtood  and 
agreed  by  and  between  plaintiff  and  de- 
fendants that  the  said  goods  to  be  fur- 
nished by  pidlntlff  to  defendants  were  to 
be  of  good  merchantable  qnallty,  but  that 
the  goods  furnished  were  Inferior,  and  not 
merchantable.  Issue  was  taken  upon  all 
of  the  pleas. 

Upon  final  bearing,  the  referee  rendered 
a  Judgment  In  favor  of  defendants  against 
plaintiff  for  $1,5«8.12  and  costs  of  suit.  In 
reachingthiHConcluslon  tbe  referee  decided 
that  defendants  had  committed  no  breach 
of  the  contract  set  up  in  the  declaration. 
The  parties  to  tbe  suit  alone  were  exam- 
ined as  witnesses,  the  plaintiff  In  his  own 
behalf,  find  defendants  In  tbelr  behalf. 

The  contract  alleged  in  the  declaration, 
that  defendants  were  to  take  and  pay  tor 
nil  the  perfumee  and  beverages  manufact- 
ured by  plaintiff  during  the  period  men- 
tioned. Is  not  put  In  issue  by  any  plea. 
Plaintiff  contends  that  defendants  refused 
to  payfor  a  shipment  ot  goods  made  June 
9, 1884,  of  tbe  value  of  $265.36,  and  by  rea- 
son of  their  failure  In  this  respect  be  lost 
the  profits  on  all  goods  which  he  could 
have  manulactared  daring  tbe  remainder 
of  the  year,  and  such  profits  wonld 
amount  to  $5,029.<^.  Defendants  Insist 
that  they  have  not  violated  their  contract 
with  plaintiff,  and  have  not  refused  to  ao< 
cept  or  pay  for  any  goods  made  and  ten- 
dered by  plaintiff  according  to  the  terms 
ot  thecontract.  Tbe  declslonof  thereferee 
is  in  favor  of  defendants  on  this  point. 
The  findings  of  a  referee  on  questions  of 
fact  will  be  accorded  the  same  considera- 
tions as  the  verdict  ol  a  Jury  Without 
going  Into  any  discussion  of  the  evidence 
on  this  point,  we  will  simply  announce 
that,  alter  a  careful  consideration  ol  it, 
we  accept  tbe  finding  of  tbe  referee  as  cor- 
rect. If  defendants  did  not  refuse  to  ac- 
cept and  pay  for  any  goods  mentioned  in 
the  contract,  or,  as  found  by  the  referee, 
were  not  guilty  of  any  breach  ol  the  con- 
tract. It  follows,  of  coarse,  tbat  It  wonld 
be  useless  In  this  Investigation  to  consider 
what  wonld  be  the  measare  of  plaintiff's 
right  in  tbe  uncompleted  portion  of  the 
contract.  The  contract  herereqolrlng  the 
defendants  to  take  and  payfor  all  the  per- 
fumes and  beverages  which  plaintiff  could 
manufacture  wltbla  a  year,  aa  unjustifi- 
able refusal  on  thfdr  part,  after  a  part 
performance  of  It,  to  take  and  pay  for  any 
more  goods,  would  present  an  Important 
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queHtion.  Inaddltlonto  the  questiona  dls- 
CQSfitfd  in  the  cases  ol  Brent  t.  Parker.  23 
Fla.  200,1  and  BuUWan  v.  McMlhfln.26  Fla. 
543,8  Sontb.  Bep.4G0,  the  further  question, 
whether  or  not  the  proflts  dalraed  by 
plaintiff  lire  the  proximate  results  in  law 
of  the  breach  alleged,  would  become  In- 
volved. But  thefiudin^ot  the  referee  that 
dpfendanta  have  not  violated  thecontract, 
and  the  acceptance  by  ub  of  this  flndin^ 
aa  correct,  make  it  unnecesaary  for  us  to 
go  into  the  questioD  suggested.  The  ref- 
eree not  only  decided  against  the  plaintiff 
on  hia  demand  for  future  profits,  but  ren- 
dered Judgment  against  bim  in  favor  of 
defendants  for  91,668.12  on  the  plea  of  set- 
off. Under  our  statute,  all  debts  or  de- 
mands tnatnully  existing  between  the  par* 
ties  at 'the  commencement  ot  the  salt  are 
the  proper  subjects  of  set-off.  The  terms 
**  debt  or  demand, "  used  in  the  statute,  re- 
fer to  matters  arising  out  uf  contract,  ex- 
press or  implied.  Tlie  plea'of  set-off  filed 
by  defendants  is  for  money  advanced,  and 
for  goods  sold  and  delivered  by  defendants 
to  plaintiff  Ht  his  rei^ueat  before  the  com- 
mencement of  the  suit.  There  Is  no  doub  t 
about  the  demand  here  sought  to  be  set 
off  arising  out  of  contract.  But  it  la  very 
questionable  whether  ur  nut  such  a  de- 
mand can  be  set  off  against  the  cause  ot 
action  set  up  in  the  first  count  of  the  dec- 
laration. See  Bobinaon  v.  L'Engle,  13 
Fla.  482;  Hall  T.  Penny.  Id.  621;  Mat- 
thews T  Lindsny,  20  Fla.  962. 

The  second  and  third  counts  in  the  dec- 
laration are  forgoods  bargained  and  sold, 
and  for  worii  and  material  provided  by 
the  plaintiff  for  defendants;  and  under 
these  counts  we  baveno  doubt  defendants 
can  aet  off  theirdemand  against  any  cause 
ot  action  that  plaintiff  is  entitled  to  prove 
under  them,  and  such,  we  think,  they  In- 
tended. It  Is  conceded  that  plaintiff 
shipped  on  June  9, 1884,  to  defendants, 
goods  to  the  value  of  f265.26.  At  that 
time  plaintiff  was  indebted  to  defendants 
in  the  sum  of  91,618.97,  but  he  insists  that 
said  sum  was  not  dne  until  the  21st  day 
ot  April,  1885.  The  decision  of  the  referee 
on  this  point  la  that  on  the  9th  day  of 
June,  A.  D.  1884,  the  plaintiff  was  dne  de- 
fendants for  advances  made  by  them  the 
sum  of  11,618.97,  and  that  there  was  no 
breach  of  thecontract  by  defendants,  as, 
under  the  circumstances  of  this  case,  it 
was  the  clear  intent  of  the  parties  that 
Hughes  and  Gill  should  be  repaid  their  ad- 
vances oat  of  the  proceeds  ot  sale  of  plain- 
tiff's manufacture.  We  accept  as  correct 
the  ruling  of  the  referee  on  this  point,  on 
the  testimony  before  him.  The  conclu- 
aions  here  reached  settle  the  entire  merits 
of  this  case. 

The  other  aaslgnmenta  of  error  have 
been  duly  conaldered.  They  relate  princi- 
pally to  questions  as  to  the  admiasibillty 
of  evidence  lending  tf>  establish  the  meas- 
ure of  plaintiff's  damages  In  the  uncom- 
pleted portion  of  thecontract.  Thereferee 
found  from  the  evidence— and  we  tbinkthe 
finding  correct — that  plaintiff  had  shown 
no  right  to  any  such  damages  fora  breach 
of  contract. 

We  notice  that  the  Judgment  entered  ot 
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record  in  the  circuit  conrt  ot  Duval  coun> 
ty  Is  for  91,dif3.13,  a  anm  less  than  the 
amount  fuand  due  by  the  referee  from 
plaintiff  in  error  to  defendants.  This  Is 
probably  a  clerical  error  in  the  transcript 
before  us. 

Upon  a  consideration  ot  the  entire  case, 
our  conclusion  Is  that  the  Judgment  ap- 
pealed from  should  be  affirmed ;  and  It  Is 
so  ordered. 

(28  Fit.  626) 

Johns  v.  County  Commissionebsof  Okanob 

COUNTV. 

(Supreme  Court  (if  Florida.  Oct  189L) 

BBWABIM  BT  COUNTT  COMHISEIOiraBS— Vauditt 

— MAKDAjma. 

1.  The  county  Judge  la  the  officer  designated 
by  statDte  to  pass  la  the  first  Inatance  upoi;  Uie 
rewards  allowed  by  chapter  3768,  Laws  Fia. :  and 
until  he  has  certified  to  the  faota  reqalred  by 
the  statute  the  county  oommlssionors  will  not  be 
compelled  by  mandamus  to  issue  a  warrant  for 
the  amount  of  the  reward  to  a  claimant. 

3.  Before  relator  oaa  invoke  the  aid  of  the 
writ  of  mandamia,  he  must  tiiDw  QtaA  all  tba 
requirements  Of  the  statute  have  been  cconplied 
with,  and  that  he  is  clearly  entitled  to  the  relief 
demandc !. 
{SyUabus  by  the  Court.) 

Appeal  from  circuit  conrt,  Orange  coun- 
ty ;  John  I>.  Bboohg,  Judge. 

Petition  by  CorneliuB  Johns,  Jr.,  attor- 
ney, etc.,  for  a  writ  ot  alternative  maji- 
damuB.  The  writ  was  quashed,  and  re- 
lator appeals.  Affirmed. 

J.  Hugh  Jlfi/iphjr,  fur  appellant.  Begga 
&  Palmer,  tor  appellees. 

Mabrt,  J.  Cornelius  Johns,  Jr.,  by  his 
attorney,  J.  Hugh  Murphy,  died  In  the 
Orange  county  cli-cult  court,  on  the  24th 
day  ot  May,  A.  D.  1888,  a  petition  tor  an 
altematlre  writ  of  mandamae  to  be  Is- 
sued against  the  county  commisslonen 
of  Orange  county,  Fla.  In  the  alternaUve 
writ  it  is  stated  that  the  relator,  Cor^ 
nelius  Johns,  Jr.,  on  the  6th  day  of  March. 
A.  D.  1888,  exhibited  the  scalp  ot  a  wild 
cat  to  J. L.Bryan, county  Judge  of  Orange 
county,  and  that  said  acalp  was  preawted 
within  10  days  after  the  killing  ot  said 
animal,  and  that  said  relator  killed  said 
wild  cat  in  thecounty  of  Orange  and  stat» 
of  Florida,  and  that  the  rounty  Judge 
aforesaid  issued  to  relator  the  following 
certificate,  via.: 

"State  ot  Florida,  county  of  Orange.  I, 
J.  L.  Bryan,  county  Judge  In  and  for  the 
county  and  state  atoi'esaid,  do  hereby  cer- 
tify that  Gomelins  Johns,  Jr.,  has  this  day 
exhibited  to  me  the  scalp  of  a  wild  cat, 
which  he  represented  aa having  been  billed 
In  the  county  and  state  aforesaid,  within 
the  time  prescribed  by  the  statute.  Wlt- 
nras  my  hand  and  seal  of  office  at  Orlan- 
do, Florida,  this  5th  day  ot  March,  1888. 

"J.  L.  Bryan,  County  Judge." 

Further,  that  relator,  on  the  9th  day  ot 
May,  A.  D.  1888,  at  a  regular  session  of  the 
board  of  county  commissfooera  aforesaid, 
presented  the  above  certificate  and  hta 
account  properly  approved  by  the  county 
auditor  for  three  dollars,  the  amount  al- 
lowed by  law  tor  killing  a  wUd  cat,  and 
requested  said  board  to  issne  bim  a  war- 
rant on  the  county  treasarer  for  said 
amount;  and  that  said  board  relnseda 
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warrant  tor  the  8aine,aiid  atlll  r^naes  to 
allow  and  pay  the  same,  aHsisnlng  as 
sronnd  ol  retnaal  that  tbe  cerCiflcnte  of 
the  county  Jndge  Is  not  made  In  aucord- 
ance  witb  law. 

The  reupondents  moved  the  court  to 
qnash  the  alternative  writ  on  the  ToUow- 
Ing  grounds,  vU.:  (1)  Becaose  the  county 
Judge  has  not  made  a  proper  certificate  to 
entitle  the  relator  to  tbe  raliet  Bought;  (2) 
because  tbe  statute  requiring  tbe  payment 
of  rewards  for  killing  certain  animals  Is 
nnconstitutioual :  (S)  because  the  relator 
does  not  sliow  that  tbe  board  of  county 
cummissioners  had  satisfactory  evidence 
to  authorise  the  payment  of  the  claim; 
(4)  becaase  maadaaiaa  is  not  the  proper 
remedy  tor  therell^  Bought;  and  for  other 
causes.  On  this  motion  thecourt  quashed 
the  alternative  writ,  and  relator  appeals 
from  this  decision. 

By  an  act  of  the  legislature  (chapter 
S76S,  LawB  Fla.)  a  reward  of  three  dollars 
la  directed  to  be  paid  for  killing  a  wild 
cat.  The  payment  la  to  be  made  from  the 
county  treasury  of  tbe  county  In  which 
the  animal  is  killed,  opon  the  warrant  of 
tbe  county  commlaaloners.  Tbe  third 
section  provides  that  the  person  who  kills 
a  wild  cat  shall  exhibit  Its  scalp  to  tbe 
county  Judge  of  the  county  In  which  such 
animal  is  killed,  wUhln  10  days  after  ttie 
killing;  and  upon  the  certificate  of  said 
judge  that  the  scalp  haa  been  ezhlbltetl  in 
his  preBenee.  and  within  the  tlmespeclfled, 
the  connty  commiaaloners  ahall  Issue  their 
warrant  upon  the  county  treasurer  for 
the  payment  of  said  reward.  That  the 
acalp  of  such  animal  waa  exhibited  in  the 
presence  of  the  county  Judge,  and  within 
10  daya  after  the  animal  waa  killed,  are 
tacts  required  by  tbe  statute  to  be  stated 
In  the  certificate  opon  wblcb  tbe  coun- 
ty commlsslonera  are  required  to  issue  tbe 
warrant.  In  tbecertlflcatu  presented  to  re- 
spondents thecountyJudgecertlQes  that  re- 
lator presented  to  him  the  scalp  ol  a  wild 
cat  which  be  represented  as  having  been 
killed  to  Orange  county,  and  within  lOdays 
from  the  time  the  scalp  waa  preaented.  In 
part,  the  judge  certifies  to  what  the  re- 
lator represented  to  blin  In  reference  to 
tbe  killing  uf  the  animal.  Belator  con- 
tends that,  as  a  matter  of  fact,  the  county 
Judge  could  not  know  that  the  animal  waa 
killed  within  lOdaysfrom  the  time  the  scalp 
waa  presented,  and  the  legiHlature  could 
not  have  required  him  to  certify  to  thia 
fact.  The  legislature  had  the  power 
to  prescribe  the  conditions  upon  which 
this  bounty  should  be  paid,  and  the  lan- 
guage of  the  act  requires  such  a  certifi- 
cate. The  county  Judge  Is  the  officer  des- 
ignated in  the  statute  tu  pass  In  the  first 
instance  upon  such  claims,  and  to  him 
personally  the  claimant  must  present  the 
Bcalp  of  tbe  animal,  and  within  the  time 
when  its  appearauce  will  materially  aid 
him  in  determining  when  the  animal  waa 
killed.  He  mast.  In  tbe  exercise  of  a  duty 
imposed  by  statute,  make  the  certificate 
upon  an  Inspection  of  the  Bcalp,  and  on 
such  information  na  will  autlsly  him  that 
the  animal  was  killed  within  10  days  of 
the  time  when  the  acalp  waa  presented. 
The  third  section  of  the  statute  waa  evi- 
dently designed  to  protect  the  connties 
T.lOsanaS— 7 
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against  false  and  Illegal  demands  arising 
out  of  such  matters,  and  to  prescribe  the 
way  In  which  aaid  claims  ahall  be  authen- 
ticated before  the  warrant  la  Issued  by  the 
county  commissioners.  The  county  judge 
should  not  withhold  his  certificate  when 
a  party  has  In  good  faith  complied  with 
the  law  and  earne<l  the  reward.  The  re- 
cital in  the  certificate  by  tbe  county  Judge 
in  tbe  caae  before  us,  that  relator  repre- 
sented that  he  had  killed  the  animal  with- 
in 10  daya  of  the  time  when  the  acalp  waa 
presented,  does  not  ahow  that  the  county 
lodge  believed  the  statement  to  be  true. 
We  think  thecertlficate  presented  was  not 
sufficient  to  require  the  respondents  to  laaue 
tbe  warrant.  Before  relator  can  Invoke 
tbe  aid  of  the  writ  of  manttamua,  he  must 
show  that  be  Isclearly entitled  to  the  relief 
demanded.  State  t.  Helmer,  10  Neb.  26,  4 
N.  W.  Rep.  367.  He  has  no  right  to  com- 
pel respondents  to  Issue  tbe  warrant  in 
his  favor  until  he  has  compiled  with  all 
that  the  statute  requires  as  conditions 
precedent  to  tbe  accruing  of  hlB  right  to 
the  warrant.  Cauova  v.  Commiaaloners, 
18  ria.  512;  State  v.  Cooper,  20  Fla.  547. 
This  he  has  not  done,  and  hence  the  court 
did  not  err  In  quashing  the  alternatire 
writ. 

Without  decldlnte  upon  the  other  points 
In  tbe  motion  to  quaab.  we  think  It  proper 
to  aay  that  we  do  not  impliedly  concede 
that  aiandamua  Is  the  proper  remedy  In 
thia  case. 

Judgment  affirmed. 

  (a  Pla.  «») 

Watbbuan  et  al.  t.  Higoinb  et  al, 
(Suprsme  Court  of  ftorfdo.  Oct.  IS,  1891.) 

C03IVST4nCB  TO  WlPB— VlXIDrTT— NaTUHS  OF  ES- 
TATE— Mbntu  Capaoitt. 
1.  By  tbe  stringent  rule  of  the  common  law 
a  conveya&oe  firom  a  hnsband  dlreotly  to  the  wlte 
witbont  the  intervention  of  a  trn^ee  la  void,  but 
coiu-ts  ol  equity  refose  to  follow  in  all  oases  this 
common -law  rule.  In  equity  tbe  object  to  be  ac- 
compliBhed  and  the  oonaiderations  upon  which 
suob  conveyanoea  are  made  will  be  coDsldered, 
and,  if  found  good  and  meritorious,  and  free  fnm 
imfK>8itioa  and  fraad,  will  be  sustained. 

3.  W.  conveyed  certain  property,  by  deed, 
without  the  intervention  of  a  trustee,  to  his  wife 
by  a  second  marriage  for  life,  remainder  to  bis 
minor  son  by  such  marriage,  upon  consideration 
of  natural  love  and  affection,  and  to  provide  a 
maintenance  for  them.  At  the  time  of  the  oon- 
veyaoce  W.  was  advanced  in  age,  and  declared 
that  his  reason  for  making  the  conveyance  was 
because  he  had  given  a  due  share  of  his  property 
to  bis  otber  obildren.  There  being  notbing  in  the 
record  to  show  tbe  value  of  the  property  in  the 
conveyance,  or  to  rebut  tbe  statement  as  to  tbe 
gift  to  the  olber  children,  Tielc/,  in  a  contest  be- 
tween the  obildren  of  the  grantor  by  a  former 
marriage  and  tbe  widow  and  child  by  tbe  second 
marriage,  that  the  conveyanoe  is  good  in  equity, 
and  will  be  sustained. 

8.  Aoonveyanoe  to  a  wife  for  life,  and  at  the 
termination  ol  the  llfe-eatate  to  a  child  then  in 
being,  as  tenant  in  common  with  any  other  heir  or 
belrs  of  the  grantor  and  tbe  tenant  for  life,  and, 
in  default  of  any  other  such  heirs,  to  the  said 
child  in  fee,  creates  a  vested  rem^der  in  such 
child. 

4.  Mere  mental  weakness  will  not  authorise 
a  court  of  equity  to  set  aside  a  deed  if  it  does 
not  amount  to  inability  to  comprehend  the  effect 
and  nature  of  the  transaotion,  and  is  unaccom- 
panied by  evidence  of  impoalUon  or  undue  influ- 
enoB. 
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5.  A  decree  of  a  chancellor  solely  on  ques- 
tions of  fact  will  not  be  disturbed  unless  the  evi- 
dence clearly  shofrs  that  It  was  erroneous. 
{Syllabm  by  the  Court.) 

Appeal  from  clrcalt  court.  Orangro 
county;  John  D.  Broomb,  Judge. 

Bill  by  Aden  £.  Waterman  and  others 
againat  Reola  A.  Higging  and  others  to 
set  aalde  and  cancel  a  deed.  The  bill  was 
dismissed,  and  compIalnaat«  appeal.  Af- 
firmed. 

Geo.  B.  Hodge  and  Foster  Gunby, 
lor  appellants.  Andrew  Jobnaonf  for  ap- 
pellees. 

Mabbt,  J.  Tbe  belrs  of  Aden  Water- 
man, deceased,  by  arst  marriage,  filed  a 
bill  In  tbe  Orange  county  circuit  court 
agatnat  his  widow  and  son  by  a  second 
marriage  to  set  aside  and  cancel  a  certain 
deed  executed  by  said  decedent  to  his  sec- 
ond wife  for  her  life,  and  remainder  In  fee 
to  the  son.  The  second  wife,  Beola  Wa- 
terman, to  whom  the  deed  was  executed 
during  cuTertnre,  subsequently  married 
Elijah  M.  Biggins,  and  the  name  of  the 
son  by  the  second  marriage  Is  Lewis  F. 
Waterman.  The  allegations  of  tbe  bill 
which  set  forth  the  grounds  for  canceling 
the  deed  are  as  follows,  viz.:  "That 
about  the  12tfa  day  of  June,  A.  D.  1876. 
said  Aden  Waterman,  in  alleged  consider- 
ation of  tbe  natural  love  and  affection 
that  be  had  to  fala  wife.  Beola  A.  Waters 
man,  and  In  order  to  provide  a  sure  maln- 
tnianco  for  her  and  the  Issue  of  her  and 
bis  bodies,  did  sell  and  convey  to  the  said 
Reula  A.  Waterman  all  of  his  right,  In- 
terest, claim,  or  title,  either  at  law  or  in 
equity,  to  what  is  l^nown  as  the 'Clay 
Springs  Property,'  lying  and  being  In  Or- 
ange county,  Florida,  whether  such  inter- 
est be  several  or  joint,  divided  or  undivid- 
ed, said  place  being  more  particularly  de- 
scribed as  the  'place  bought  by  Gliza  Wa- 
termtin  from  Dr.  Hackney ;  *  also  all  of  bis 
real  property  situate  In  Orange  county, 
Florida,  and  described  as  the '  N.  E.  of 
tbe  8.  E.  %  of  section  86,  township  iO 
Boatb,  of  range  2S  east,  containing  forty 
acres:'  also  the  8.  W.  %  of  the  N.  W.  %, 
and  the  N.  W.  %  of  8.  W.  %,  of  section 
81,  township  20  south,  of  range  20,  con- 
taining in  the  aggregate  one  hundred  and 
fifty-eight  acres;  to  hare  and  to  hold  the 
said  lands  to  the  said  Beola  A.  Waterman 
for  and  during  the  term  of  her  natural  life, 
and,  after  the  termination  of  said  life-es- 
tate, then  to  the  said  Lewis  P.  Waterman 
In  default  of  other  heirs  of  the  bodies  of 
the  said  Aden  E.  Waterman  and  Reola 
Waterman,  and  to  his  heirs  forever,  in 
absolute  fee-simple;  and  In  case  of  the 
death  of  the  said  Lewis  F.  Waterman 
without  heirs,  then  to  the  right  heirs  of 
Aden  E.  Waterman  and  their  heirs  forev- 
er; and  which  said  deed  was  recorded  In 
Marion  county.  Florida,  on  the  12th  day 
of  June,  A.D.  187S,  and  In  Orange  county, 

Florida,  on  the    day  of  ,  A. 

D.  18—,  all  of  which  will  more  fully  ap- 
pear by  reference  to  the  certified  copy  of 
said  deed  herewith  filed,  marked 'Exhibit 
A,*  and  prayed  to  be  taken  as  a  part  of 
this  bill  of  complaint.  And  your  orators 
allege  and  aver  that  said  conveyance  was 
Invalid  and  Inoperative  for  vagueness  and 


uncertainty,  and  was  In  violation  and  dl»> 
regard  of  the  laws  In  force  In  the 
state  of  Florida  regulating  the  trans- 
fer and  conveyance  of  title  to  proper- 
ty, and  was  In  violation  and  disregard 
of  the  rights  of  your  orators  as  lieirs 
at  law  of  Aden  Waterman,  and  Is  a 
clond  on  the  title  nl  your  orators  as  heirs 
at  law  of  Aden  Waterman  to  said  prop- 
erty. And  your  oratois  further  allege, 
aver,  and  so  charge  the  fact  to  be,  that 
at  the  time  of  tbe  making  of  eafd  con- 
veyance the  said  Aden  Waterman,  from 
bad  health,  mental  trouble,  and  old  age, 
was  utterly,  totally,  and  entirely  noa 
compos  mentis,  insane,  and  without  mind 
or  freedom  of  will,  and  was  Incapable  of 
making  any  contract  whatever,  or  of 
judging  of  tbe  proper  disposal  of  his 
property.  And  they  further  aver  and 
charge  that  be  was  entirely  under  the  In- 
fluence and  mental  control  and  volition  of 
his  said  wife.  Beola,  and  that  by  her  ex- 
clusion of  him  from  the  society  of  his  chil- 
dren by  his  first  ^Ite,  and  unfair  and  per- 
slBtunt  efforts  on  her  part  to  benefit  her- 
self, and  by  concealing  her  muchlnntlons 
from  all  tbe  rest  of  hts  family,  she  indaced 
htm  to  execute  said  conveyance  In  fraud 
of  the  just  rights  and  claims  of  your  or- 
ators; much  of  the  said  property  having 
been  Inherited  by  ttaelr  said  father  from  a 
deceased  daughter,  who  derived  her  title 
from  the  deceased  mother  ol  complain- 
ants. Complainants  aver  and  charge  that 
said  conveyance  was  not  the  voluntary 
and  free  act  and  deed  of  Aden  Waterman, 
but  was  procured  from  him  by  the  fraud- 
ulent representations  and  wickedlnfluence 
and  persecotlons  of  the  defMidant  Reola, 
and  ought  to  be  taken  and  held  as  Inop- 
erative, null,  and  void,  and  be  canceled  oo 
the  record."  There  are  three  grounds 
stated  in  the  foregoing  allegatlonsforcan- 
cellng  the  deed.  The  first  Is  that  the  deed 
was  executed  in  violation  and  disregard  of 
the  laws  of  the  state  in  force  at  the  time 
of  Its  execution ;  tbe  second  is  that  the 
grantor,  at  the  time  he  executed  the  deed, 
was  jioo  compos  meatis,  and  incapable, 
on  account  of  mental  Imbecility,  to  exe* 
cute  the  deed ;  and,  In  the  third  place,  that 
the  deed  was  not  voluntarily  executed, 
but  that  the  same  was  obtained  by  the 
fraudulent  representations  and  wicked  in- 
fluence of  the  wife,  Reola  Waterman,  now 
Reola  Hlgglus.  In  connection  with  tbe 
allegation  that  the  deed  was  exectnted  In 
violation  of  law,  It  Isaverredthnt  thedeed 
Is  Inoperative  for  vagueness  and  uncer- 
tainty, but  wherein  the  vagueness  or  un- 
certainty exists  is  nowhere  pointed  out. 
The  allegations  of  tbe  bill  above  set  out 
are  not  entirely  correct  in  reference  to  the 
deed  In  question.  From  the  deed  Intro- 
duced In  evldeaee  we  are  advised  that  It  la 
a  deed-poll,  made  direct,  without  tbe  In- 
tervention of  a  trustee,  from  Aden  Water- 
man to  his  wife,  Reola  A.  Waterman,  for 
and  during  her  natural  life.  The  consid- 
eration expressed  In  the  deed  Is  love  and 
atfectlon,  and  to  provide  a  sure  mainte* 
nance  for  the  wife  and  the  heire  of  her 
body  begotten  by  the  grantor.  The  de- 
scription of  the  land  is :  "  All  my  Interest, 
right,  title,  and  claim,  either  at  law  or  in 
equity, In  what  is  knoviru  as  tbe  'Glay 
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8prf ngrs  Place.*  altaaie.  lylnsi  and  beln^  In 
Oranxe  couDty,  Florida,  whether  such 
interest  be  several  or  Joint,  divided  or  un- 
divided, said  place  being  known  more 
particularly  as  the  '  place  bouKht  by  Eliza 
Waterman  from  Dr.  Hackney.'"  and  oth< 
er  land  In  Orange  county,  described  as  In 
the  foresoing  portion  of  the  bill.  The 
habendum  clause  ot  the  deed  is  as  fol- 
lows: "To  have  and  to  hold  the  aforo- 
said  lands,  teneraaots,  and  bereditaments 
unto  the  said  Reola  A.  irVaterman  lor  and 
during  the  term  of  her  natural  lite,  with- 
out impeachment  of  or  for  any  manner  ot 
waste  hi  the  use  or  disposal  of  the  same, 
or  of  tbe  rents.  issueH.  or  proflta  thereof; 
and  after  tbe  determination  of  said  es- 
tate for  life,  then  to  my  infant  child,  I^ew- 
Is  P.  Waterman,  as  tenant  In  common  with 
any  other  heir  or  heirs  of  the  body  of  the 
said  Reola  by  the  said  Aden  Waterman 
to  be  begotten,  and  to  their  heirs  and  as- 
signs forever;  and  In  default  of  other  heirs 
uf  the  body  ol  said  Reola  A.  Waterman 
by  said  Aden  Waterman,  then  to  the  said 
Lewis  P.  Waterman,  his  heirs  and  assigns 
forever;  and  In  case  of  the  death  of  said 
Lewis  P.  Waterman  without  heirs,  then, 
after  the  determintition  of  the  life-estate. 
In  d^ault  of  heirs  ot  the  bodies  of  the  par- 
ties hereto,  to  the  right  helra  of  Aden  Wa- 
terman. **  We  think  there  is  no  uncertain- 
ty as  to  the  intention  ot  tbe  grantor  In 
ezeeu ting  this  deed.  His  purpose  was  to 
convey  to  his  wife  a  life-estate,  the  re- 
mainder la  lee  to  bis  son  Lewis,  then  in 
existence,  and  such  other  children  as 
might  be  born  to  him  by  tbe  life-tenant. 
II  no  other  child  or  children  of  the  lUe-ten- 
ant  by  tbe  igrantor  should  be  born,  then 
the  son  Lewis  was  to  take  the  entire  re- 
mainder In  fee,  upon  condition  that  It  he 
died  without  heirs  the  estate  should  re- 
■yett  tn  the  other  heirs  of  the  grantor  In 
absolute  right.  At  the,  time  nf  the  exe- 
cution ot  the  deed  it  was  certain  chat 
Lewis  would  take  a  part  ot  the  remain- 
der if  he  survived  the  Ute-tenant,  and  in 
the  event  ot  no  snbsequent  Issue  he  would 
take  the  entire  estate.  Aden  Waterman 
died  about  three  months  utter  the  execu- 
tion of  this  deed,  and  liewis  Waterman  is 
the  only  iesne  of  the  marriage  of  the 
grantor  with  Reola.  Under  the  deed  In 
question  Lewis  P.  Waterman  now  has  a 
rested  estate  in  remainder,  Paul  v.  Prler- 
Bon,  21  Fla.  529. 

It  is  alleged  first  that  tbe  deed  In  qnes- 
tlon  was  executed  lu  violation  of  the  laws 
of  Florida.  Counsel  tor  appellants  say 
"that  tbe  deed  was  a  Joint  conveyance 
from  husband  and  wife,  aod  no  statute 
of  Florida  authorises  lt,wblle  the  common 
Jaw  expressly  prohibits  it. "  As  a  matter 
of  fact  the  deed  does  not  porport  to  be  a 
]olnt  deed  from  husband  and  wife,  but  it 
is  a  deed  from  the  husband  direct  to  tbe 
wife.  The  question  then  presented  is 
whether  or  not  a  deed  executed  during 
coverture  by  the  husband  direct  to  the 
wife,  without  the  Intervention  of  a  trus- 
tee, is  ot  soy  validity.  The  conveyance 
of  the  homestead  is  not  Invulvt^.  An  ex- 
aminatloo  of  the  authorities  on  this  sub- 
ject has  conducted  us  to  the  tollowtng 
cunclnrions:  According  to  the  stringent 
rules  (rfthecummonlawacunveyance  Iroui 
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a  husband  directly  to  his  wife,  without 
tbe  Intervention  ot  a  trustee.  Is  void. 
This  reunite  from  the  unity  of  husband 
and  wile  as  established  and  maintained 
by  the  common  law;  but.  while  such 
deeds  are  void  at  common  law,  courts  of 
chancery  have  Irom  an  early  period  re- 
fused to  follow.  In  all  cases,  this  com- 
mon-law rule.  In  equity,  an  examina- 
tion will  be  made  into  the  motives,  con- 
siderations, and  objects  to  be  accom- 
plished by  such  conveyances.  If  made 
upon  good  or  meritorious  considerations, 
and  free  from  Impoflltlon  or  fraud,  they 
arc  looked  upon  with  favor,  and  upheld 
In  chancery.  In  the  decision  ot  this  case 
it  is  not  necessary  to  point  out  ail  the 
cases  In  which  courts  ot  equity  will  sus- 
tain deeds  made  by  husbands  directly  to 
wives.  It  haM  been  stated  by  some  courts 
that  whenever  a  contract  would  be  good 
at  law  when  mnde  to  a  trustee  for  tbe 
benefit  of  the  wife,  a  court  of  chancery 
will  sustain  the  contract  when  made  di- 
rectly to  the  wife  without  the  Interven- 
tion of  trustees.  Certainly  It  would  be  a 
reproach  to  a  court  of  chancery  to  suffer 
u  good  and  raeritorions  conveyance  to 
tail  simply  on  account  ot  tbe  absence  ot  a 
trustee.  In  order  to  promote  Justice  and 
equity  the  court  will  provide  In  such  cuaes 
a  trustee.  It  necessary.  The  deed  before  ua 
was  made  in  consideration  of  love  and 
affection,  and  to  provide  a  maintenance 
for  a  wife  and  a  minor  child.  Tbe  gran- 
tor was  advanced  in  years,  and  In  feeble 
health.  For  some  time  before  the  execu- 
tion of  the  deed  he  declared  his  intention 
to  give  the  property  described  therein  to 
his  wife  and  child ;  and  repeatedly  stated 
to  bis  wife,  aud  also  to  his  near  neigh- 
bors, that  the  reason  why  he  wished  to 
do  so  was  because  he  had  given  a  due 
share  ot  bis  property  to  his  other  chil- 
dren. The  proof  does  not  show  the  value 
ot  tbe  property  In  question,  and  tliere  Is 
nothing  in  tbe  record  to  rebut  the  repeat- 
ed statement  of  the  grantor  that  he  had 
made  liberal  dnnatioas  to  his  other  chil- 
dren.' It  Is  suld  In  tbe  case  of  Moore  v. 
Page.  Ill  T).  S.  117,  4  Sup.  Ct.  Rep.  388, 
that  "it  Is  no  longer  a  disputed  question 
that  a  husband  may  settle  a  portion  ot 
his  property  upon  his  wife,  if  he  does  not 
thereby  Impair  the  claims  ot  existing  cred- 
itors, and  the  conveyance  Is  not  Intended 
as  a  cover  to  future  schemes  of  fraud. 
*  *  *  His  right  to  make  the  settlement 
arises  from  the  power  every  one  possesses 
over  bis  own  property,  by  which  he  can 
make  any  disposition  ot  It  that  does  not 
interfere  with  the  existing  rights  of  others. 
As  he  may  give  it,  or  a  portion  ot  It,  to 
strangers,  or  for  objects  ot  charity,  with 
out  any  one  being  able  to  call  in  question 
either  hie  power  or  right,  so  he  may  give 
it  to  those  of  his  own  household,— to  his 
wife  or  children.  Indeed,  settlements  for 
their  benefit  are  looked  upon  with  favor, 
and  are  upheld  by  the  courts.  •  •  • 
In  all  cases  where  a  husband  makes  a 
voluntary'  settlement  ot  any  portion  of  his 
property  for  tbe  benefit  of  others  who 
stand  In  such  relation  to  him  as  to  create 
an  obligation,  legally  or  morally,  to  pro- 
vide for  them,  as  la  the  case  of  wife  or 
children  or  parents,  tbe  only  qnestloD 
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that  can  properly  be  asked  la,  does  soch 
a  dlspoHltion  of  the  property  deprive 
others  of  any  exlatluK  clalma  to  ItV  If  it 
duw  not,  no  one  can  complain  if  the 
transfer  Is  made  matter  ol  public  record, 
and  be  not  designed  as  a  achemH  to  de- 
fraud future  creditors.  And  it  cannot 
make  auy  differeucre  through  what  chan- 
nels the  property  passes  to  the  party  to 
be  benefited,  whether  it  be  by  direct  con- 
veyance from  the  basband  or  tbrongh  the 
Intervention  of  others.**  The  foiluwlng 
authorities  are  referred  to  on  this  point: 
2  Story,  £q.  Jur.  §  1380;  Shepard  y.  Ghep- 
ard,  7  Juhna.  Ch.  57:  Hunt  v.  Johnson,  44 
N.  Y.  27;  Sims  v.  Rickets,  35  Ind.  181; 
Dale  T.  Lincoln,  62  111.  22;  Demlng  v.  Will- 
iams, 26  Conn.  226;  Jones  V.  Clifton,  101 
U.  S.  225;  WellB  t.  Wells,  85  Miss.  688; 
Maraman's  Adm*r  r.  Maraman,  4  Mete. 

Ky.)84;  Burdeno  t.  Amperse,  14  Mich. 

1;  Schouler,  Dom.  Bel.  §  189  et  seq. 

Not  only  will  a  court  of  cliaucery  refuse 
to  (cancel  a  deed  direct  from  the  husband 
to  the  wife,  where  he  Is  in  u  situation  to 
make  a  gift  to  her.  and  conveys  a  reason- 
able portion  of  his  property  lor  her  main- 
tenance, but  auch  conveyances  are  re- 
garded in  equity  with  favor,  and  are  sus- 
tained where  they  do  not  Interfere  with 
esisting  rights,  or  constitute  a  scheme 
for  future  frauds.  It  is  not  contended 
that  the  conveyance  in  qaeatlon  bad  the 
effect  or  was  designed  to  defraud  credit- 
ore  of  the  icrantor.  The  contention  is  be- 
tween the  children  of  the  fcrantur  by  his 
fltBt  marriage  and  his  widow  and  child 
by  a  second  marriage.  Our  conclusion  is- 
that  the  deed  from  Aden  Waterman  to  his 
wife  win  be  sustained  In  chancery  unless 
oue  ot  the  other  grounds  alleged  for  set- 
ting It  aside  be  sustained.  The  result  here 
reached  Is  based  upon  the  doctrines  of  a 
court  of  chancery  applicable  to  such  ease, 
and  Independent  of  any  statutory  enact- 
ment tn  this  state.  The  second  section  of 
the  act  of  1845  provides  that  married 
women  may  hereafter  become  seised  or 
possessed  of  real  and  personal  property 
during  coverture,  by  bequest,  demise, 
gUt,  purchase,  or  distribution,  subject  to 
the  provision  that  sncb  property  shall  re> 
main  Id  the  care  and  management  of  the 
husband.  This  was  an  enabling  statute, 
passed  to  secure  certain  rights  to  mar- 
ried women,  and  there  are  no  restrictions 
expressed  in  It  as  to  the  persons  from 
whom  the  married  women  may  acquire 
property.  A  question  may  arise,  even  in 
a  court  of  law,  whether  or  not  the  inca- 

Saclty  of  a  married  woman  to  accept  a 
eed  direct  from  her  husband  has  not  been 
removed  by  thisstatute.  Bnt  the  proceed- 
ings here  are  In  chancery,  and,  as  before 
stated,  our  conclusions  are  based  npon 
the  rulings  of  such  a  coort.  Independent 
of  any  statute. 

The  other  gronnds  for  setting  aside  the 
deed  present  questions  of  fact.  Beveralng 
the  order  in  which  they  are  stated  above, 
we  will  first  consider  the  third  ground, 
namely,  that  the  deed  was  not  tiie  volun- 
tary act  of  Aden  Waterman,  but  was  ob- 
tained from  hfm  by  tbe  fraudulent  prac- 
tices and  wicked  Inflnence  of  bis  wife,  Reo- 
la.  From  the  testimony  before  ns  we 
have  no  hesitancy  In  deciding  that  this 


ground  Is  not  sustained.  Mrs.  Hlgglns 
says  that  her  husband  told  her  before 
they  were  married  that  he  intended  to 
give  her  the  Clay  Springs  place;  and  opon 
tbe  birth  ot  their  child,  Lewis,  be  promised 
to  give  his  property  to  both  of  tbem. 
Several  ot  Waterman's  neighbors  testify 
that  he  often  declared  his  purpose  to  con- 
vey this  property  to  bis  wife  and  child. 
There  Is  no  testimony  In  the  record  that 
will  authorise  na  in  conclading  that  Mrs. 
HIgglQS  (then  Mrs.  Waterman)  used  Im- 
proper influencea  In  secDring  the  deed  from 
her  husband. 

The  remaining  ground  alleged  for  set- 
ting aside  the  deed  is  that  the  grantor 
was,  "from  bad  health,  mental  trouble, 
and  old  age,  utterly,  totally,  and  entirely 
Don  compos  mentis,  insane,  and  without 
mind  or  freedom  ot  will,  and  was  incapa- 
ble uf  making  any  contract  whatever,  or 
of  Judging  of  the  proper  disposal  of  bis 
property."  We  have  already  reached  the 
conclusion  that  In  a  court  of  chancery  the 
consideration  for  tbe  conveyance  from 
Aden  W^aterman  to  bis  wife  Is  meritorious, 
and  looked  npon  with  favor  by  tbla  court; 
and.  further,  that  no  fraud  or  undue  In- 
fluence Is  shown  to  have  been  practiced 
upon  him  to  obtain  the  deed.  The  case, 
therefore,  Is  uot  affected  by  considerations 
ofundue  Influence  practiced  npon  a  person 
of  weak  mind,  or  where  a  deed  is  obtained 
from  such  a  person  upon  a  grossly  inade- 
quate consideration.  Tbe  sole  question 
Is,  did  Aden  Waterman,  at  the  time  he  ex- 
ecuted the  deed,  bavesufBclent  Intelligence 
to  understand  fully  the  nature  and  effect 
of  the  transaction?  And  in  the  determi- 
nation or  this  question  It  must  ne  kept  In 
mind  that  mere  mental  weakness  will  not 
authorize  a  court  of  equity  to  set  aside  an 
executed  contract  It  itdoes  not  amount  to 
Inability  to  comprehend  the  contract,  and 
is  unaccompanied  by  evidence  olimposi- 
tiun  or  undue  Influence,  Greer  r.  Greers, 
9  Grat.  83U ;  Aiman  v.  Stout,  42  Pa.  St.  114; 
Graham  v.  Pancoast,  80  Pa.  St.  89-99;  1 
Devi.  Deeds,  S§  68,  69.  The  burden,  then, 
was  npon  appellants  to  show  that  there 
was  no  Intelligent  execution  of  tbe  deed 
In  question  by  their  father,  Aden  Water* 
raan.  The  proof  shows  that  the  deed 
was  executed  on  the  12tb  day  of  June,  A. 
D.  1878.  It  does  not  appear  how  old  Mr. 
Waterman  was  when  he  executed  the 
deed,  though  enough  is  shown  from  which 
we  can  reasonably  inter  that  he  was  an 
old  man.  It  Is  quite  evident  that  he  was 
at  the  time  In  feehte  health,  and  died 
about  three  months  after  tbedeed  was  ex- 
ecuted. Four  witnesses  were  examined 
tor  complainants,  and  14  tor  respondents. 
Robert  Bullock  tentlfled  for  complainants 
that  he  had  known  Aden  Waterman  tor 
35  years  before  his  death,  and  that  during 
the  months  ot  May,  June,  July,  August, 
and  September,  bis  mind  was  exceed- 
ingly weak,  almost  totally  Impaired. 
During  said  period,  at  times,  his  mind  was 
more  active  than  at  others,  but  at  no 
time  during  said  months  was  he  capaci- 
tated to  transact  business  ot  Importance, 
or  contract  ludlclously  with  reference  to 
the  disposition  ot  property.  At  the  time 
of  bis  death  (which  Is  shown  by  the  testi- 
mony to  have  occurred  on  the  8th  day  of 
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September,  1878)  he  was  an  absolute  Im- 
becile, wholly  incapacitated  to  transact 
or  attend  to  bnBlneea  of  any  kind.  This 
witnesB  testified  further  that  Aden  Water- 
man and  hia  wife  visited  his  home  In 
Oeala.  Fla.,  the  day  on  which  tlie  deed 
was  ezernted,  but  they  concealed  from 
him  their  purpose  In  reference  to  the  exe- 
cution of  the  deed.  That  the  day  follow- 
ing the  execution  of  the  deed  Waterman's 
wife  returned  to  her  home,  20  miles  from 
Ocala.  and  left  her  husband  la  town,  and 
that  he,  in  attemptlnfc  to  retom  to  the 
house  of  witness  at  night,  lost  fala  way  hy 
reason  of  his  mental  weakneHS.  and  was 
brought  In  by  a  guide;  and  that  nitness' 
house  was  only  1,000  yards  from  the  pub- 
lic square,  and  that  Waterman  was  as 
familiar  with  Its  location  and  surround- 
ings as  with  his  own  premises,  when  In 
sound  mind.  That  when  he  was  brought 
Into  the  house,  on  being  astetl  about  bis 
wife,  said  he  had  no  wife,  and  that  it  was 
with  dlfSculty  he  could  be  convinced  that 
he  was  married.  He  further  testltied  that 
Waterman  remembered  nothing  of  bis  old 
friends  in  Ocala  with  whom  he  had  lived 
Irom  boyhood,  and.  In  the  opinion  of  wit- 
ness, he  wns  a  total  mental  wreck,  and 
did  not  remember  executing  the  deed  to 
his  wife  on  the  preceding  day.  That  Wa- 
terman remained  at  wltuesa'  house  sereral 
days,  and  during  this  time  was  childlalu 
incoherent,  and  seemed  to  have  no  lucid 
interralA.  The  special  acts  and  conduct 
of  Mr.  Waterman  aboat  which  the  wlt- 
nnsB  speaks  occurred  on  the  day  after  the 
deed  was  exeented.  A.  J.  White,  one  of 
complainants'  witnesses,  testified.  In  sub- 
stance, that  he  had  known  Aden  Water- 
man about  20  years,  and  intimately  for 
12  years.  That  during  the  months  of 
May.  June,  July,  and  August,  1K78.  he  had 
no  mind,  and  was  nothing  more  than  a 
child.  That  he  had  business  with  Water- 
man, and  found  that  he  could  not  under- 
stand or  comprehend  at  all.  At  various 
times  for  several  years  before  his  death, 
when  he  would  go  to  Mr.  Waterman's 
bouse,  he  would  frequently  not  know  wit- 
ness; and  that  on  Waterman's  return 
from  Ocala  the  time  the  deed  was  executed 
witness  heard  unnsnal  blowing  ot  the 
boat-whistle,  and,  on  going  to  the  land- 
ing, found  Waterman  in  charge  of  the  cap- 
tain of  the  boat.  That  the  raptaln  asked 
witness  to  take  care  ef  Waterman,  and 
witness  found  him  crazy,  and  seeming  to 
have  no  mind.  This  witness  did  not  con- 
alder  Waterman  capable  of  executing  the 
deed.  Jeff.  Drlggers,  another  witness  for 
complainants,  testified  that  hehad  known 
Waterman  tor  six  or  seven  years  before 
tals  death,  and  that  he  would  at  times 
during  the  months  of  May,  June.  July, 
and  Angust,  1878.  recognize  witness  when 
he  saw  blra.  and  at  other  times  he  would 
not  know  him.  His  mind  during  this 
time  was  very  mnch  Impaired,  almost 
wholly  gone.  At  the  time  of  bis  death  his 
mind  was  about  gone.  This  witness  says 
that  he  accompanied  Mr.  Waterman  and 
Ills  wife  to  Ocala  the  time  the  deed  waa 
executed,  and  on  the  way  he  seemed  to 
have  no  judgment  or  reason.  That  when 
he  passed  the  residence  of  Dr.  Myers,  his 
family  physician,  who  bad  knows  him 


intimately,  he  asked  who  Myers  was,  and 
seemed  to  be  unable  to  comprehend  that 
be  erer  knew  him :  and  that  many  other 
such  acts  occurred  on  the  way,  to  show 
his  weak  mental  condition.  That  when 
they  got  to  Ocala  Mrs.  Waterman  asked 
witnras  to  go  up  town  and  get  some 
whisky  for  Mr.  Waterman,  and  on  hIa  re- 
turn to  the  realdence  of  Col.  Bullock, 
where  they  stopped,  Mr.  Waterman  did 
not  know  witness,  and  took  blm  for  a 
colored  man  who  worked  at  Col.  Bul- 
lock's. This  witness  further  testifies  that 
be  lived  near  Mr.  Waterman  before  he 
died,  and  had  many  opportunities  to  see 
blm,  and  from  frequent  intercourse  with 
him  he  did  not  hesitate  to  say  that  hewas 
almost  wholly  incapacitated  to  attend  to 
any  business  for  some  time  before  his 
death,  or  to  make  any  diaposition  of  his 
property  that  would  require  the  exercise 
of  judgment  or  discretion.  Dr.  T.  J. 
Mj-era.  Cbe  fourth  witness  for  complalu- 
anta,  testified.  In  substance,  as  follows: 
That  be  had  known  Aden  Waterman  for 
over  twenty  years,  and  for  lour  or  five 
years  before  bis  death  be  was  his  family 
phyaician.  That  during  the  moutha  of 
May,  Juue,  July,  August,  and  September, 
187S,  Waterman  was  Don  compoa  ment/s, 
and  unable  to  attend  to  buslneaa  or  make 
dlBpusitlon  of  his  property.  Tbls  witness 
saya  he  vlaited  Mr.  Waterman  frequently 
during  the  moutha  of  May,  June,  July, 
and  August,  1878.  and  invariably  found 
blm  without  mental  capacity,  and  that 
blB  weakuefls  ot  mind  dates  from  an  at- 
tack of  congestion  of  the  brain  In  1874. 
That  when  Waterman  and  wife  were  on 
their  way  In  Ocnla  to  execute  the  deed 
they  and  Driggers  remained  all  night  at 
his  bouse,  and  Waterman's  mind  was  no 
better  then,  and  he  regarded  him  as  non 
compos  mentlB.  That  In  the  months  of 
August  and  September,  1878,  he  found  Mr. 
Waterman  In  a  room  in  his  honae,by  hlm- 
ael,  with  no  clothea  on,  and  so  weak  that 
he  could  not  get  back  Into  the  bed  on  fall- 
ing out.  That  he  would  tear  his  clothea 
off  his  person;  seemed  to  have  no  reason; 
and  was  perfectly  helpless.  There  is  a 
conflict  as  to  a  portion  ot  Dr.  Myers*  testi- 
mony. Mrs.  Hlggins,  formerly  Mrs.  Wa- 
terman, says  that  Dr.  Myers  did  not  at- 
tend her  husband  professionally  during 
the  year  1878,  was  at  her  house  but  once 
in  that  year,  and  then  to  see  the  child, 
Lewis.  She  prodncee  a  medical  bill  made 
out  by  Dr.  Myers  against  Aden  Waterman, 
and  on  it  Tislts  are  charged  for  1S76  and 
1877,  but  none  for  1878.  Mrs.  Fendarvls, 
who  lived  with  Mr.  Waterman  during  the 
months  of  May  and  June,  1878,  testified 
that  Dr.  Myers  waa  at  the  house  ot  Mr. 
Waterman  but  once  while  she  lived  there, 
and  then  to  see  the  child.  Lewis.  Drig- 
gers,  who  accompanied  Mr.  and  Mrs.  Wa- 
terman to  Ocala.  says  nothing  about 
staying  all  nlgbt  with  Dr.  Myers,  but  does 
say  that  when  they  passed  the  residence 
of  Dr.  Myers,  Mr.  Waterman  asked  who 
Myers  was.  For  the  responden  ts  the  at- 
torney who  drafted  the  deed,  the  officer 
who  took  Mr.  Waterman's  acknowledg- 
ment, a  physician  who  specially  examined 
his  physical  and  mental  condition,  and 
many  of  his  near  neighbors,  who  were  in- 
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timate  with  him,  and  who  traDsacted 
boslnesB  with  him,  were  ezamtDed.  We 
will  nut  undertake  to  give  a  ctynopsls  of 
the  testimony  of  all  tfaeue  wltnesBes,  as  It 
would  extend  this  opinion  a  considerable 
length.  It  appears  from  the  evidence 
that  Mr.  Waterman  formed  the  purpose 
to  give  the  property  in  questlou  to  hia 
wife  some  time  be/ore  any  question  arose 
aa  to  his  mental  condition.  Mrs.  Water- 
man and  one  other  witness  testify  that  he 
stated  before  his  last  marriage  that  be  in- 
tended to  give  this  property  to  his  wife  In 
the  event  ol  marriage.  Several  witnesses 
aay  that  Mr.  Waterman  stated  In  their 
hearing,  not  long  before  the  deed  was  exe- 
cuted, that  be  intended  to  convey  this 
property  to  bis  wife  and  child,  and  the 
reason  he  assigned  for  doing  so  was  be- 
cause he  had  already  made  liberal  dona* 
tlone  to  his  other  children.  There  la  noth* 
Ing  in  the  record  to  show  that  bo  had  not 
done  so.  For  some  time  b^ore  his  death, 
and  up  to  the  time  the  deed  was  executed. 
Mr.  Waterman  was  engaged  In  a  mercan- 
tile basiness,  and  conducted  It  without 
the  aid  of  a  clerk.  When  be  was  sick  his 
wife  says  she  helped  him.  Some  eight  or 
ten  of  his  near  neighbors,  who  traded 
with  bim  and  exchanged  country  produce 
lor  goods,  testily  that  be  transacted  basi- 
ness in  an  intelligent  way.  Some  say,  at 
times  he  was  out  of  his  mind, but  at  other 
times  he  was  as  rational  as  any  one. 
One  witness.  Robert  Fort,  whohad  known 
falm  for  22  years,  says  that  "a  few  days 
before  going  to  Ocala  to  make  over  his 
property  to  his  wile  and  child,  he  asked  me, 
with  good  sense,  who  was  a  careful  i>er> 
son  that  be  conld  get  to  go  with  falm  to 
Ocala;  that  bis  animal  was  wild,  and  he 
was  afraid  be  could  not  manage  her.  I 
recommended  Jeff.  Driggers,  who  did  go 
with  him.  Capt.  Waterman  said  to  me 
that  he  was  going  to  give  his  property 
that  he  then  owred  to  bis  wife  and  baby ; 
that  his  baby  was  not  ratoed  ncnr  educatr 
ed,  and  be  wanted  them  to  have  it  for 
that  purpose. "  Be  rode  20  miles  in  a  con- 
veyance to  the  county -seat;  stopped  at 
the  residence  of  Col.  Bullock,  who  married 
his  daaghter;  sent  for  an  attorney,  and 
gave  him  specific  instructions  about  pre- 
paring the  deed.  The  attorney  says  that 
at  the  time  Aden  Waterman  gave  Instruc- 
tions aboDt  bow  to  draw  the  deed  he 
seemed  to  be  very  feeble,  and  lay  on  a  bed, 
hut  bo  saw  nothing  to  Indicate  a  want  of 
mental  capacity.  The  deed  was  prepared, 
and  the  next  day  Mr.  Waterman  went  be- 
fore the  clerk  of  the  circuit  court  and  ac- 
knowledged it.  The  clerk  says  that 
while  Mr.  Waterman  appeared  physically 
weak,  be  readily  answered  all  questions 
properly  asked  him  about  the  acknowl- 
edgment of  the  deed,  and  there  was  no  ap- 
parent defect  about  his  mind  at  the  time. 
Dr.  T.  P.  Gary,  who  knew  Mr.  Waterman 
lor  20  years  before  his  death,  testified  that 
he  examined  his  physical  and  mental  con- 
dition, he  thinks,  in  the  month  of  J  une, 
1878.  Mra.  Hlgglns  says  tbe  examination 
by  Dr.  Gary  was  made  in  July,  1878.  Dr. 
Gary  says  that  physically  he  (Waterman) 
was  rather  debilitated;  mentally  he  was 
strong  and  Intellectnal.  In  the  opinion 
of  this  witness  he  was  fally  able  at  that 


time  to  discharge  any  ordinary  business, 
and  dispose  of  any  property  he  desired. 
This  purpose  of  Aden  Waterman  to  con- 
vey his  property  to  his  wife  and  child, 
formed  undoubtedly  when  his  mind  was 
clear  and  vigorous,  he  carries  ont  in  an 
Intelligent  way  by  directing  a  deed  to  be 
drawn  in  accordance  with  his  wishes,  and 
then  executes  it  in  the  usual  way  before 
the  proper  officer.  On  final  hearing  the 
chancellor  dismissed  the  bill.  A  decree 
solely  on  QQestions  of  fact  will  not  be  dis- 
turbed unless  the  evidence  clearly  shows 
that  it  was  erroneous.  Fuller  v.  Fuller,  28 
Fla.  236,  2  South.  Bep.  420.  On  the  evi- 
dence before  us  we  are  onable  to  say  that 
the  decree  was  erroneous. 

The  decree  dismissing  the  bill  Is  there- 
fore affirmed. 

'  an  Mi«s.  M> 

Adams,  ReveDaeAgaktfT.ViCEBBUBa  Bank. 
{SupnmeCowrtqfMiBHstipi^  Oct  Teem,  1S90:) 
Taxation— C(n<LE<m<»ff. 
A  revenue  anient  oanoot  sne  for  tsxas  doe 

from  a  delinqusiit  tax-payer  on  property  which 
was  subject  to  taxation  if  the  taxes  have  not  been 
assessed  and  put  upon  the  assessment  roll  In  the 
manner  and  by  the  officerprovided  by  the  statute. 

Appeal  from  circuit  coort.  Warren  coun- 
ty; John D.  QiLLANn.  Judge.  Affirmed. 

Action  by  Wirt  Adams,  revenne  agent, 
against  the  Vlcksburg  Bank,  to  collect 
taxes  alleged  to  be  dne  on  its  capital 
stock.  A  demurrer  to  the  complaint  was 
sustained,  aud  plaintiff  appeals. 

The  complaint  alleged  that  defendant 
(ailed  tu  make  out  its  assessment,  and 
turn  It  over  to  the  assessor,  and  that, 
by  reason  of  such  failure,  no  taxes  bad 
been  collected  from  tt  during  certain  years, 
being  the  years  for  which  the  taxes  sued 
for  were  alleged  to  be  due.  Defendant  de- 
murred to  the  declaration  on  the  ground 
that  it  was  not  alleged,  and  did  not  ap- 
.  pear,  that  defendant  refused  to  give  la  its 
taxable  property  to  the  assessor,  on  de- 
mand, or  tnat  It  prevented  the  proper 
officers  from  assessing  its  property,  as 
provided  by  law,  when  it  had  escaped  as- 
sessment; that  plaintiff  did  not  show  or 
allege  any  assessment  by  the  proper 
officers  for  any  of  the  years  mentioned, 
but  that  It  did  show  and  arer  that  do* 
fendant's  property  was  not  assessed  by 
the  proper  officers  for  such  years.  In  con- 
sequence of  whlcb  no  obllgatioD  on  the 
part  of  defendant  to  pay  the  taxes  sued 
for  existed. 

Calhoon  A  Qreen,  for  appellant.  Deib- 
Deiy  A  McCabe,  (or  appellee. 

Woods,  J.  To  reverse  the  Judgment  of 
the  court  below,lt  will  be  necessary  for  us 
to  bold  that  the  revenue  agent  may  sue 
for  taxes  due  from  a  delinquent  tax-payer 
on  property  subject  to  taxation,  which 
taxes,  tnongh  required  to  be  assessed  In 
the  usual  method  by  the  ordinary  officer, 
and  put  upon  the  assessment  rolls,  have 
never  been  so  assessed  or  so  placed  on  the 
rolls.  The  recovery  Is  soognt  (or  taxes 
alleged  to  be  doe  on  property  which,  as  Is 
chanced  by  the  declaration,  has  escaped 
taxation.  The  property,  on  the  aver- 
utents  of  the  complainant,  should  have 
been  placed  on  the  asHessmeut  roU,  ^  di* 
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rected  In  ftectlon  498.  Code  1880.  If  thers 
was  Bocb  ^allure  on  tbe  part  of  thB  presi- 
dent and  cashier  of  the  bank  as  is  de- 
nounced in  the  said  section,  then  the 
whole  capital  stock  aatborised  by  the 
charter  Bbonld  have  been  asseased  by  the 
ordinary  officer  charged  with  that  duty 
In  tfaeuBnal  method.  ThouKhthe  revenue 
agentmay  not  collect,  (the  property  never 
having  been  asiieHsed,)  yet  the  lose  allf^ed 
to  have  been  sustained  by  the  state  by 
reason  of  tbe  dereliction  of  tbe  tax  as- 
sessor, if  such  there  was.  may  now  be  re- 
covered by  salt  on  tbe  delinquent  officer's 
bond.  The  remedies  provided  by  law  are 
ample  to  protect  the  Interests  of  the  state 
from  detriment  If  the  law  be  only  executed 
In  accordance  with  Its  plain  requirements. 
Bearing  In  mind  what  we  bavR  already 
said  in  the  case  ol  State  v.  Tblbedeaux, 
10  Houtfa.  Rep.  68.  fat  the  present  term,) 
further  remark  will  appear  to  bu  snper- 
flnoos.  Affirmed. 


06  Ala.  RU 

i^TLB  at  al.  T.  Pbsdub  e6  at, 

(Aqmeme  Obwt  of  .^lolKinia.  Nov.  4, 189L} 

CA]roBLLA.TiON  Or  DsBi>— Faim). 

A  oonveyance  by  defendant,  an  aged  wo-- 
in  an,  while  very  sick,  to  plaintiffs,  vpho  liad  been 
for  years  her  oonfldentlal  advisers  in  business 
affairs,  by  wbliA  she  conveyed  to  them  all  her 
property  to  collect  rents,  etc.,  and  out  of  the  pro- 
oeeds  to  I»ep  the  property  in  repair,  pay  taxes, 
etc.,  and  pay  tbe  residue  to  defendant durinK  her 
life,  and  at  ner  death  the  remainder  to  bedivlded 
between  them,  will  be  set  aside  where  plaintiffs' 
statements  to  defendant,  at  the  tlmo  cii  making 
tbe  Instrmnent,  as  to  the  effect  thereof,  were  that, 
as  proposed  by  her,  in  consideration  of  theinstm- 
ment,  they  were  to  aupiwrt  her  during  her  life. 

Appeal  from  chancery  court,  Etowah 
county;  S.  K.  McSpaddbn,  Chancellor. 

Bill  by  B.  B.  Kyle  and  others  against 
Augusta  £.  Perdue  and  others  to  foreclose 
a  mortgage,  of  which  they  claim  to  be 
ownera  under  an  instrument  alleged  to 
have  been  executed  by  defendant  Mrs. 
Perdue.  Decree  ordering  the  delivery  ol 
the  mortgage  to  defendants  by  the  com- 
plainants, and  the  cancellation  of  the 
same.   Complainants  appeal.  Affirmed. 

W.  H.  Denaou,  for  appellants.  Dortcb 
&  Mania,  W.  h.  Wbitlovk,  and  Amoa  E. 
Goodhue,  for  appellees. 

Walkbb,  J.  The  original  bill  In  this 
ease  was  filed  for  the  foreclosure  of  a 
mortgage,  the  ownership  of  which  was 
claimed  by  the  appellants  R.  B.  Kyle  and 
Sam  Henry  under  a  certain  Instrument 
alleged  by  tbem  to  have  been  executed  by 
Mrs.  Aagnsta  E.  Perdue  on  tAe  9th  day 
of  Abgust,  1888.  The  case  was  in  this 
court  at  a  former  term  on  an  appeal  from 
a  decree  sustaining  demurrers  to  the  lilll. 
It  was  then  held  that,  so  far  as  the  title 
to  the  mortgage  and  tbe  right  to  sue  on 
It  were  concerned,  the  Instrument  was  not 
testamentary  In  character,  but  operated 
as  a  deed.  It  was  decided  that  tbe  de- 
murrers had  been  Improperly  sustained. 
Kyle  V.  Perdue,  87  Ala.  423.  6  South.  Rep. 
296.  After  the  remandment  of  the  cause 
Mrs.  Perdue  Interposed  an  answer  and 
cross-bin,  wherein  she  dented  the  rights 
aet  up  by  Kyle  and  Henry  aadav  the  in- 


strument of  August  9,  1886,  and  asked 
that  It  be  canceled,  ou  the  grounds  (1) 
that  her  signature  to  It  was  made  at  a 
time  when  she  was  physically  and  mental- 
ly Incapable  of  transnctlng  business  of 
any  kind,  so  that  In  signing  the  instru- 
ment she  kuewnothluK  of  Its  contents  orof 
its  import;  and  (2)  thatin  tbealleged  exe- 
cution of  said  Instrument  she  did  not  act 
freely  and  understandingly,  but  that  her 
signature  to  the  same  was  procured  by 
the  fraud  and  undue  influence  of  Kyle  and 
Henry,  who  had  loog  been  her  confldenti&l 
friends  and  baedaess  advisers,  and  as  such 
had  great  Inflnenre  over  her,  wblcli  they 
abused  by  getting  her  to  convey  all  her 
property  to  them  at  a  time  when  she  was 
prostrated  by  a  serious  illness,  and  when 
she  did  not  understand  the  term's  or  effect 
of  the  Instrument  which  she  signed.  That 
instrument  cannot  stand  U  either  of  the 
above-mentioned  grounds  of  attack  upon 
it  is  sustcdned  by  the  evidence.  The  tea- 
timony  of  several  witneeses,  whose  credi- 
bility does  not  seem  to  be  affected  by  any 
Improper  bias,  tends  strongly  to  show 
that  on  tbe  9tu  of  August,  1886,  Mrs.  Per- 
due was  in  no  condition,  mentally  or 
physically,  to.  attend  to  the  disposition 
of  her  property.  Two  colored  women 
who  waited  on  Mrs.  Perdue  during  her 
sickness  described  her  condition  at  and 
about  the  time  the  paper  was  signed  as 
one  of  extreme  illness.  It  appears  from 
their  testimony  that  she  was  physically 
helpless,  was  out  of  her  bead,  and  was 
unable  to  transact  any  business.  Mm. 
Hosmer,  who  was  a  near  neighbor  of 
Mrs.  Perdue,  and  was  present  when  the 
instrument  In  question  was  signed,  de- 
scribes her  as  completely  prostrated  men- 
tally and  physlcallv  at  that  time,  and 
says  that  her  mind  was  not  then  strong 
enough  to  enable  her  to  know  and  under- 
stand the  business  she  was  engaged  in. 
Mr.  Mower,  a  minister  of  the  Inroteetant 
Episcopal  Church,  states  that  be  had 
knowif  Mrs.  Perdue  since  1850,  and  was 
for  many  years  a  friend  of  her  deceased 
husband,  who  was  a  minister  of  the  same 
church.  He  testifies  that  as  minister  he 
called  tu  see  Mrs.  Perdue  on  tbe  day  tbe 
paper  was  signed,  and  that  at  that  time 
her  mind  was  seriously  Impaired,  and  that 
she  was  neither  mentally  nor  bodily  In  a 
condition  to  attend  to  any  business  relat- 
ing to  the  disposal  of  her  property,  Mr. 
Dortch,  an  attorney,  states  that  on  Sun- 
day, the  8th  of  August,  1886,  he  was  asked 
by  R.  B.  Kyle  to  go  to  Mrs.  Perdue's  resi- 
dence, Kyle  stating  that  Mrs.  Perdue 
wanted  to  dispose  of  ber  property,  and 
wished  the  wltneea  to  draw  the  papers. 
Mrs.  Perdue  was  found  in  a  condition  of 
such  prostration  that  the  business  was 
postponed  until  next  day.  On  tbe  next 
morning  Mr.  Kyle  again  asked  tbe  wit- 
ness to  go  to  Mrs.  Perdue's  residence. 
The  witness  refused  to  go,  at  the  same 
time  telling  Mr.  Kyle  that  he  had  deter- 
mined not  to  go  back  there,  as  tt  was  bis 
Judgment  and  opinion  that  Mrs.  Perdu« 
was  unable  to  dispose  of  ber  property, 
and  that  he  would  have  nothing  to  do 
with  drawing  the  papers.  There  was 
other  evidence  to  support  the  allegation 
that  Mrs.  Perdue  was  at  that  time  physio- 
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ally  and  mentaltj  anflt  to  attempt  the 
transaction  of  bneluens.  On  tbe  other 
hand,  the  wltnesBen  introduced  by  the  de- 
fendants to  the  cri»ii8-blll,  includlns  tbe 
phyBlnlan  who  reRularly  attended  uprm 
Mrs.  Perdue  during;  her  sickness,  stated 
that  she  was  competent  to  transact  busi- 
ness, and  that  stae  was  able  to  undeistand 
tbe  Instrument  whnn  she  signed  it.  We 
are  thus  contronted  with  Irreconcilable 
cunBlcts  In  tbe  testimony  upon  the  Issae 
as  to  Mrs.  Perdue'a  mental  competency 
at  that  time. 
'  In  considering  the  eTideooebearine  upon 
the  charge  that  Mrs.  Purdue,  In  slgninc 
the  instrument,  was  unduly  influenced  by 
Kyle  and  Henry,  who  abused  the  confi- 
dence which  she  reposed  la  tbem  as  her 
trusted  friends  and  buHluess  advisers,  it  Is 
material  to  ascertain  at  the  outset  the 
truth  as  to  the  relations  existing  between 
tbe  parties.  Kyle  and  Henry  admit  that 
they  were  on  terms  of  Intimate  friendship 
with  Mrs.  Perdue,  but  deny  that  they  oc- 
cupied towards  her  any  relation  of  special 
trust  or  confidence.  From  their  own  ac- 
coant  ol  this  matter  thefollowing  state  of 
facta  iB  disclosed :  Kyle  and  Henry  were 
men  of  wealth,  actively  engaged  In  busi- 
nees  pursuits.  For  many  years  prior  to 
bis  death  they  were  lutimate  personal 
friends  of  Dr.  Perdue,  who  was  a  clergy- 
man and  a  school-teacher.  He  freqaeutly 
advised  with  them  as  to  his  business 
affairs.  His  means  were  Invested  In  a 
residence  In  Oadsden,  In  railroad  stockH 
and  bonds,  and  in  notes  and  mortgages. 
He  had  no  children,  and  bequeathed  all 
his  property  to  his  wile  A  few  weeks  be- 
fore his  death  be  told  Mr.  Henry  that  be 
wanted  blm  to  look  after  and  care  for  bis 
wife.  This  GonTotsatlon  Henry  repeated 
toMrs.  P  erdue  after  ber  tansband'a  death. 
After  she  became  a  widow  both  Henry 
and  Kyle  frequently  advised  her  In  regard 
to  her  business  atfairs.  She  bad  sncb  con- 
fidence In  them  that  sbe  requested  them 
to  use  money  she  bad  on  hand,  and  pay 
her  interest  on  It,  as  she  preferred  that 
disposition  of  it  to  any  other  Investment. 
To  satbiry  lier,eacb  of  them  accepted  some 
of  her  money  In  this  way,  giving  their 
notes  and  paying  the  interestasit  accrued. 
The  box  containing  her  valuables  was 
kept  In  Mr.  Henry's  vault.  He  attended 
to  getting  the  securities  which  her  hus- 
band had  left  ber  transferred  to  her  name, 
and  looked  after  collections  for  her.  She 
was  an  old  woman,  and  It  Is  plain  that 
she  regarded  Kyle  and  Henry  as  her  trust- 
ed friends;  that  she  was  in  tbe  habit  of 
applying  to  them  for  advice  In  all  busi- 
ness matters  or  troubles;  and  that  they 
advitied  and  assisted  ber  whenever  the 
occasion  to  do  so  was  afforded.  She  had 
been  quite  ill  for  several  weeks  when,  on 
August  8, 1886,  Mr.  Kyle  called  to  see  ber 
In  response  to  a  message  to  tbe  effect  that 
she  wished  to  nee  him  on  business.  When 
he  entered  her  room  she  said  that  sbe 
wanted  to  see  him  about  her  business.  In 
the  course  of  the  conversation  nhe  said 
that  she  was  very  sick,  end  wanted  to  ar- 
range her  business  before  she  got  worse. 
Kbe  did  not  on  that  occasion  state  what 
disposition  sbe  wished  to  make  ol  her 
property,  bnt  requested  Hr.  Kyle  to  bring 


Mr.  Dortch  to  draw  the  papers.  Kyle 
returned  with  Mr.  Dortch  during  the  aft- 
ernoon of  that  day.  At  that  time  Mrs. 
Perdue  was  greatly  proHtrated,  and 
stated  that  she  was  unable  to  attend  to 
the  business.  She  requeuted  Mr.  Kyle  to 
bring  Mr.  Henry  with  him  when  he  came 
again.  Henrystatee  that  on  tbe  morning 
ol  August  9th  Kyle  said  to  him  that  Mrs. 
Perdue  wished  them  to  come  to  herhnase; 
that  she  wanted  to  make  some  disposition 
of  her  property.  They  accordingly  went 
to  her  house  that  morning.  Mr.  Dortch 
having  refused  to  go  with  ttiem,  they  de- 
cided to  take  anothnr  attorney.  The  at- 
torney who  accompanied  them  bad  never 
spoken  to  Mrs.  Perdue  before  that  day. 
When  her  attention  was  called  to  bis 
presence,  and  he  spoke  to  her,  she  asked 
him  ir  he  was  a  lawyer.  Both  Kyle  and 
Henry  say  that  when  they  went  to  Mrs. 
Perdue'e  residence  that  morning  they  did 
not  know  what  disposition  sbe  proposed 
to  make  of  herproperty.  From  their  own 
version  of  tbe  circumstances  attending 
tiielrTisit.It  is  plain  that  they  understood 
that  Mrs.  Perdue  wished  to  make  some 
deposition  of  hw  property,  and  that  she 
desired  them  to  be  present  to  see  that  the 
business  was  properly  attended  to.  Mr. 
Henry  says  that  when  tbe  instrument 
which  she  signed  was  read  over  to  her  she 
aeked  bim  if  It  was  right.  She  sought  and 
relied  upon  his  advice,  as  she  bad  often 
done  belore.  In  considering  the  transac- 
tion then  had  between  Mrs.  Perdue  on 
tbe  one  band,  and  Kyle  and  Henry  on  the 
other,  due  regard  should  be  had  to  their 
attitude  towards  her  as  shown  by  their 
previous  relations  with  her,  and  by  the 
circumstances  which  led  to  their  presence 
In  her  bouse  on  that  occasion. 

There  are  well-established  rules  to  be 
applied  In  passing  upon  transactions  be- 
tween persons  whose  relations  are  sueb 
as  to  suggest  that  In  dealings  between 
them  contldence  is  reposed  and  accepted 
to  sucb  an  extent  that  one  of  them  is  sub- 
ject to  the  intluence  or  ascendency  of  the 
other.  When  sucb  a  relationship  Is  shown 
to  exist,  if  the  one  who  was  In  a  position 
to  exert  tbe  Influence  claims  tbe  benefit 
of  a  contract  with  tbe  person  ^estowlng 
tbe  confidence,  tbe  burden  Is  cast  upon 
tbe  former  to  show  affirmatively  that  the 
Influence  of  bis  position  was  not  unduly 
exerted:  that  the  utmost  good  faltb  was 
exercised;  and  that  all  was  (air, open,  vol- 
untary, and  well  understood.  This  rule 
as  to  the  burden  of  proof  is  of  familiar  ap- 
plication to  contracts  by  which  benefits 
are  conferred  by  a  cestui  que  trast  upon 
bis  trustee,  by  a  ward  upon  his  guardian, 
by  a  child  upon  bis  parent,  by  a  -client 
upon  his  attorney,  by  a  patient  upon  his 
physician,  or  by  any  one  upon  bis  priest 
or  spiritual  adviser.  Noble  v.  Moses,  81 
Ala.  630, 1  South.  Bep.  217;  Dickinson  v. 
Bradford,  59  Ala.  bSV;  Malone  v.  Kelley,54 
Ala.  532;  Boney  v.  Hollings worth,  23  Ala. 
690;  Johnson  v.  Johnson.  6  Ala.  M;  Marx 
V.  McGlynn,  88  N.  Y.  357;  Hugueniu  v, 
Baseley.  2  White  &  T.  Lead.  Cas.  1156. 
The  relations  here  mentioned  are  but  in- 
stances in  which  tbe  principle  Is  appli- 
cable. It  is  not  essential  that  any  formal 
or  technical  relationship  of  a  fldndary  cbar- 
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actcr  bas  been  establlebed  between  the 
Pardee.  Il  sufficen  that  thej  stand  in  each 
a  relation  to  each  other  that,  while  It  con- 
tlnues,  confidence  Is  Justifiably  reposed  by 
one,  and  tlie  Influonce  which  naturally 
grows  oat  of  that  conBdence  Is  poasessed 
by  the  other.  When  the  parties  are  merely 
friends  of  each  other,  and  deal  upon 
terms  ol  equality,  the  harden  uf  showing 
the  invalidity  of  any  transaction  between 
them  la  npon  the  one  who  assails  it.  But 
where  their  situation  Is  such  that,  as  a 
matter  of  fact,  confidence  Is  reposed  on 
one  side,  and  there  Is  superiority  on  the 
other  side,  resulting  from  the  Influence  ac- 
quired by  the  acceptance  of  the  cunfldenee 
bestowed,  there  Is  a  preeiimptlon  ol  un- 
due influence  to  be  rebutted  by  the  su- 
perior party.  Transactions  lietween  sach 
persons  may  be  entirely  valid,  but  the  one 
who  is  In  a  pusitlon  to  Influence  the  other 
must  show  that  the  duty  which  he  as- 
sumed by  the  acceptance  of  the  confidence 
bas  been  fully  performed.  Voltz  v.  Voltz, 
75  Ala.  556:  Shlpmaa  v.  Furnlss,  QU  Ala. 
6S5;  Waddelt  v.  Lanier,  62  Ala.  847;  JPerxu- 
Bon  T.  Lowery,  64  Ala.  510;  Cowee  t.  Cor- 
nell, 75  N.T.  99;  Blllage  v.Southee.9  Hare, 
5M:  Tate  v.  Wllliamaon,  L.  R.  2  Ch.  App. 
55;  Kerr,  Fraud  &  M.  (Bump's  Ed.)  183;  2 
Pom.  Eq.  .Tar,  §§  956,  9A8;  8  Amer.  &Eng. 
Enc.  La  w,  647-^.  In  the  present  case  it 
appears  from  the  testimony  of  the  bene* 
flclaries  in  the  Instrument  wiiteb  is  as- 
sailed that  the  grantor  therein  had  long 
been  in  the  habit  of  seeking  and  relying 
npon  their  advice  and  assistance  In  refer- 
ence to  her  bnslnees  affairs;  that  the  cir- 
cumstances luadinf?  to  their  visit  to  her  on 
the  occasion  when  the  Instrument  was 
signed  were  such  as  to  make  it  plain  that 
flfae  looked  tothem  to  see  that.the  disposi- 
tion of  her  property  which  she  desired 
was  properly  made;  and  that  by  the  ar- 
rangement which  she  then  suggested,  and 
to  which  they  fully  assented,  they  form- 
ally assumed  the  position  of  trustees  of  all 
her  property,  with  powers  implying  her 
unlimited  confidence  in  their  fidelity  to 
her  Interests.  It  does  not  often  happen 
that  any  of  the  familiar  relations  of  a  fi- 
duciary character  between  adults  beget  In 
fact  more  of  trust  and  confidence  than 
the  statements  of  Messrs.  Kyie  and  Henry 
show  that  they  were  the  recipients  of  on 
the  occasion  In  question.  We  are  satis- 
fied that  it  Is  Incumbent  upon  them  to 
show  that  Mrs.  Perdue  signed  the  Instru- 
ment voluntarily,  deliberately,  and  ad- 
visedly, with  lull  knowledge  ol  its  nature 
and  effect;  that  there  was  an  absence  of 
all  undue  tufiuence,  advantage,  or  Imposi- 
tion; and  that  they  did  not  In  any  way 
mislead  her  as  to  the  meaning  or  opera- 
tion of  the  paper  prepared  for  her  signa- 
ture. Balkum  V.  Breare,  48  Ala.  75;  Jack- 
son T.  Harris.  66  Ala.  566 ;  Haydock  v.  Hay- 
douk,84  N.  J.  Eq.  670;  Gniespie  v.  Hol- 
land, 40  Ark.  28;  Baker  v.  Monk,  4  De  Gex, 
J.  &  B.  888;  and  authorities  cited  supra. 
Mr.  Kyle  states  that  Mrs.  Perdue  said  to 
Mr.  Henry:  "I  wanted  to  see  you  and 
Col.  Kyie  abont  the  disposal  of  my  prop- 
erty. Tb^  want  me  to  give  It  to  the 
church,  bat  I  do  not  want  to  do  It.  I 
know  what  I  want  to  do  with  It.  I  want 
yon  and  Col.  Kyle  to  take  chaise  ol  all 


my  property,  and  take  care  ol  me  while  1 
live,  and  when  I  die  I  want  yon  to  pay  all 
my  debts.  If  any,  and  put  a  tombstone 
like  the  one  over  my  dear  husband's  grave 
over  my  grave,  and  then  T  want  the  bal- 
ance of  my  property  divided  equally  be- 
tween you  and  Col.  Kyle,  r^erving  to 
Bookie  and  Zeeble  the  lots  set  apart  to 
them.  Can  I  dolt?"  Col,  Henry  replied 
very  promptly,  "Yon  ewtainly  can« 
madam,  II  you  desire  to  do  It."*  Henry 
says:  "When  I  went  Into  berroom  I  went 
up  to  her  bed.  I  asked  her  how  she  felt. 
After  answering  me,  she  told  me  that  she 
had  sent  for  Mr.  Kyle  and  me;  that  she 
wanted  to  give  him  and  me  everything 
aba  had  in  trust;  that  we  were  tolooK 
alter  her  busing  and  attend  to  ber  busi- 
ness. I  won't  be  certain  wbatother  word 
she  used.  She  said  that  she  wanted  to 
give  It  to  me  and  Kyle  square  out,  the 
property  to  be  held  by  us  during  her  life 
in  trust  for  her  support.  This  Is  ail  that 
I  recollect  now  that  she  said  before  the 
paper  was  written."  As  to  what  oc- 
curred when  the  paperwa8Bigned,he8i^a: 
"Capt.  Cunningban.  read  over  tbe  paper 
to  her.  She  remarked  that  she  wanted  to 
give  Kyle  and  me  the  property  in  trust. 
She  seemed  not  to  have  graspr>d  the  idea 
of  Its  being  given  In  trust  in  thi  paper.  It 
was  then  re-read  to  her.  She  then  asked 
me  if  that  was  right,  and  I  told  her,  if 
what  she  told  me  Just  before  the  paperwas 
written  was  right,  it  was.  She  then, 
took  pen  In  hand,  as  above  stated." 
And  also.  In  reply  to  an  inquiry  as  to  what 
explanation  was  made  by  Cunningham : 
"The  explanation  given  by  him  was  that 
she  gave  her  property  to  Kyle  and  Henry, 
but  that  they  were  to  have  It  for  her  sup- 
port. "  Henry  called  to  see  Mrs.  Perdue 
after  ber  recovery,  and  she  .then  asked  blm 
as  to  the  contents  of  the lit^trument  which 
she  had  signed  during  her  illness.  He  tes- 
tifies: "I  told  her  that  In  the  paper  she 
had  given  everything  she  bad  to  Kyle  and 
me;  that  we  were  to  look  after  her  and 
support  her,  and  have  the  property  in 
trust  for  that  purpose;  and  that  In  the 
paper  she  authorized  us  to  make  a  deed 
each  to  Bookie  and  Zeeble  of  an  ^gfath  ol 
an  acre  each,  with  the  houses  where  they 
lived.  She  asked  me  then  if  the  interest 
on  her  papers  would  notsupport  her,or,lf 
she  was  to  get  sick  again,  how  was  she  to 
be  provided  for.  I  told  her  that  It  was 
Kyle's  and  my  dnty  under  the  deed  to 
take  care  ol  her  and  support  her."  It  Is 
plain  from  the  testimony  of  both  Kyle  and 
Henry  tbnt  they  understood  that,  by  ac- 
cepting the  benefit  of  the  Instrament,  they 
became  bound  to  provide  for  the  support 
of  Mrs.  Perdue  during  her  life,  without  re- 
gard to  the  sufficiency  of  the  income  to  be 
received  by  them  from  ber  property. 
They  are  careful  to  state  that  the  money 
and  supplies  which  they  have  furnished 
her  were  from  their  own  means,  and  were 
not  derived  from  the  trust-estate.  The 
instrument  which  was  signed  by  Mrs. 
Perdue  does  not  provide  for  such  a  dispo- 
sition of  her  property  as  the  statements  of 
Kyle  and  Henry  show  was  proposed  and 
was  understood  to  be  effected.  There  Is 
nothing  In  the  Instrument  to  impose  upon 
the  grantees  any  duty  to  ears  lor  or  sup- 
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port  the  grantor  daring  herllfe.  They  are 
only  required  to  pay  ber  so  much  of  the 
Income  from  the  property  cm  may  be  left 
alter  dedocting  all  expenses  lor  repairs 
and  for  all  cbargee,  taxes,  and  asses^- 
ments.  No  proTlaion  is  made  lor  the  pay- 
ment of  the  grantor's  debts,  or  for  the 
erection  of  a  tombstone  over  her  grave. 
The  trust  for  her  support  during  her  life 
does  not  extend  to  the  property  conveyed, 
but  only  to  the  income  therefrom.  Yet 
the  trnatees  do  not  Intimate  that  they  an> 
derstood  that  her  claim  upon  the  trnst- 
Mtate  for  a  snpport  was  to  be  limited  to 
the  income.  That,  bowevn*,  is  the  extent 
of  the  provision  In  her  favor.  The  effect 
of  the  instrument  which  was  prepared  and 
signed  ie  that  Mrs.  Perdne  strips  herself 
of  all  beneficial  Interest  In  her  property  ex- 
cept as  to  the  net  income  therefrom  dor- 
ing  her  life,  and  that  the  grantees  do  not 
undertake  to  contribute  one  cent  to  her 
support,  either  from  their  own  means  or 
from  the  corpus  of  the  trust-estate.  It 
Mrs.  Perdue  signed  the  Inatrament  on 
Henry's  assurance  that  it  was  right,  and 
that  it  conformed  to  her  directions.  It 
is  plain  that  she  acted  under  an  entire 
mlsappFefaension  of  Its  real  meaning  and 
effect.  A  comparison  of  the  contents  of 
the  Inetrnment  with  the  statements  by 
Kyle  and  Henry  as  to  what  was  pro- 
posed and  understood,  leads  inevitably 
to  the  cunclusloD  that  in  signing  the 
instrument  Mrs.  Perdue  did  not  under- 
stand  Its  contents.  Henry's  own  state* 
ment  shows  that  he  misled  her,  wheth- 
er be  intended  to  do  so  of  not.  The 
grantees  acquired  greater  benefits  than 
were  intended  to  be  conferred,  and  th^ 
did  not  assume  the  obligations  to  which 
they  consented.  The  disposition  of  her 
property  which  Mesurs.  Kyle  and  Henry 
say  Mrs.  Perdue  expressed  a  desire  to 
make  was  not  effected  by  the  Instrument 
which  she  signed  after  being  assured  by 
Henry  that  the  paper  conformed  to  her 
directtous.  If  that  Instrument  is  allowed 
to  stand,  the  grantees  thereby  acquire  all 
of  the  grantor's  property,  of  every  descrip- 
tion, without  becoming  liable  to  secure  to 
her  the  substantial  advantages  which 
were  contemplated  to  be  provided  for  in 
her  favor  by  the  arrangement  which  was 
proposed.  The  testimony  of  the  grantees 
themselves  shows  that  the  grantor  never 
intoided  to  make  awii  a  disposition  of  her 
property  as  is  embodied  in  the  Instrument 
which  she  signed.  In  view  of  therelatlons 
of  trust  and  confidence  existing  between 
the  parties,  and  of  the  evident  rwltance  by 
the  grantor  on  the  false  assurances  of  one 
of  the  grantees,  an  instrument,  the  pro- 
visions of  which  fall  so  far  short  of  the 
grantor's  understanding  of  its  operation 
in  her  favor,  cannot  prevail  against  her 
Impeachment  of  it.  The  result  in  that, 
accepting  the  version  of  the  transaction 
as  detailed  by  the  parties  who  assert  Its 
validity.  It  must,  upon  th^r  own  state- 
ments, be  pronounced  Invalid.  It  is  there- 
fore unnecessary  to  pass  upon  theconflicta 
in  the  testimony  upon  the  issue  as  to  Mrs. 
Perdue's  mental  competency  at  the  time 
she  signed  the  instrument.  It  la  nrged 
that,  by  accepting  money  and  auppllee 
from  Kyle  and  nenry,  Mrs.  Perdue  rati- 


fied the  invalid  Instrumeut.  It  Is  plain 
that  she  had  no  intention  to  ratify  It. 
She  was  asserting  its  Invalidity  In  tne 
courts.  Her  adversaries,  by  the  active 
assertion  of  their  claim,  had  succeeded  in 
cutting  her  oft  from  the  enjoymeot  of  the 
Income  from  her  property.  She  received 
their  contributions  towards  her  support 
during  the  pendency  of  this  suit,  and 
while  she  was  under  the  stress  of  want, 
caused  by  the  withdrawal  of  her  accus- 
tomed means  of  livelihood.  On  one  of  the 
recdpts  which  was  presented  for  Iter  sig- 
nature she  wrote,  **I  take  Uila  money  b^ 
canselam  starving."  BecelptB  given  In 
such  circumstances  are  entitled  to  no 
weight  as  evidence  of  a  free  consent  to 
confirm  the  voidable  transaction.  The 
evidence  by  no  means  shows  that  the  al- 
leged acts  of  ratification  were  free,  volun- 
tary, and  well  understood.  Volts  v.  Volts, 
76  Ala.  567;  Thompson  v.  Lee,  31  Ala.  292; 
Butler  Haskell.  4  Deaans.  Bq.  661;  2 
Pom.  Eq.  Jar.  $  964.  We  discover  no  er- 
ror of  Injury  to  the  appellants  in  the  de- 
cree of  the  chancery  court.  Affirmed. 


<tt  Pis.  SU) 

Abaub  v.  State. 
(Su/preme  Ootat  of  Florida.  iTov.  28, 189L) 
HoHioiDB  —  Ikdictmsxt— FiiBADnra— GHAitaa  ov 

VSNCTB  — EVIDBKOB  — IXSTBUOnOMB  —  CoNDOCT 

or  Tbiu- 

L  In  an  Indlotment  for  murder  it  is  essen- 
tially necessary  to  set  forth  particularly  the  man- 
ner of  the  death  and  the  means  by  which  it  was 
effected ;  but  In  stating  the  tacts  which  constitute 
the  offense  no  technical  terms  are  required,  and 
an  averment  of-  the  manner  and  means  by  wbioh 
the  deceased  came  to  bis  death,  In  concise  and 
ordinary  langnage.  and  In  snoh  a  way  as  to  ena- 
ble a  person  of  otnnmon  understaading  to  know 
what  was  intended,  is  aufflcimt. 

9.  It  Is  within  the  discretion  of  the  trial 
court  to  allow  a  plea  of  not  guilty  to  be  with- 
drawn for  the  purpose  of  pleading  in  abatement. 

3.  A  plea  In  abatement  alleging  that  two 
members  of  the  grand  Jury  that  found  an  indlot- 
ment against  an  accused  were  not  legally  regis- 
tered voters,  and  that  the  illegslllyof  thelrregis- 
tration  consists  in  the  faot  that  they  were  not 
registered  within  the  timepresoribed  oy  the  gen- 
eral election  law,  but  were  registered,  or  their 
namei  placed  upon  the  r^stration  books,  with- 
in theume  prescribed  by  chapter  8577.  LawsFla., 
being  an  act  to  provide  for  tM  electloa  of  dele- 
gates to  ibo  cimstltutional  ocnventlon  held  In 
1886,  held,  that  the  plea  is  not  good,  for  the 
reason  that  persons  duly  registered  under  said 
act  were  as  duly-registered  voters  of  the  coun- 

S'as  those  who  registered  oaderthe  general  elec- 
on  laws. 

4.  An  applioatioD  for  a  change  of  venue  is 
addressed  to  the  sound  discretion  of  the  court, 
and  its  rullDg  refusing  the  ubange  will  not  be 
disturbed,  unless  it  appear  from  the  faots  pre- 
sented that  the  oonrt  acud  unfairly,  and  abused 
a  sound  discretion. 

B.  The  refusal  of  the  court  to  grant  a  change 
of  venue,  where  the  applioationis  based  upon  the 
grounds  that  a  fair  and  impartial  trial  cannot  be 
had  in  a  county,  and  that  the  accused  la  odious 
to  the  inhabitants  thereof,  and  supported  by  the 
unoorroborated  affidavit  of  the  accused,  although 
the  facts  therein  stated.  If  troe,  are  sufficient  to 
require  the  change,  will  not  be  reversed  on  writ 
of  error,  in  the-absence  of  anything  to  show  that 
the  decision  of  the  court  was  not  based  npon  the 
insufacieocy  of  the  proof  of  the  facts  alleged  in 
the  afBdavlt,  and  that  the  accused  was  not  pre- 
vented frtnn  getting  corroborative  evidenoe  by 
hostile  publlo  sentiment. 
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8.  A  party  has  no  right  to  cn)M-«aEainlna  a 
'Witness,  evcept  as  to  &cta  and  (drcamstanees 
connected  wita  the  Inatters  stated  In  his  direct 
examlnatioa;  and  if  be  wishes  to  ezsmlae  the 
witness  as  to  other  matters  he  most  do  so  by 
making  the  witness  his  own. 

7.  An  acoooipiice,  jointly  Indicted,  and  as  to 
wh<nn  the  indictment  has  not  heen  disposed  of, 
can  tesUfy  on  behalf  of  the  state  a^inst  his  oo- 
defendant  on  a  separata  trial;  and  in  such  case 
the  wife  of  the  accomplice  is  a  competent  wit- 
ness for  the  state. 

6.  A  map,  diagram,  or  picture,  whetiier  made 
by  the  hana  of  man  or  by  photography,  verified 
aaa  correct  representation  of  physicw  .ot^ects 
aboQt  which  testimony  is  offered,  and  which  does 
not  contain  thereon  indloatlons  of  matters  and 
things  in  qaestlon  before  the  Jury,  and  not  a  part 
of  the  physloal  objects  when  the  map,  diagram, 
or  plotore  was  made,  is  admissible  fu  evidence 
for  the  use  of  witnesses  in  explaining  their  evi- 
dence, and  to  enable  the  Jury  to  better  under- 
stand the  case. 

0.  Under  tbe  defense  of  an  alibi  it  is  suffi- 
cient if  there  is  enough  evidence  to  produce  in 
me  minds  of  the  Jory  a  reasonable  doubt  as  to 
tbe  pi-esence  of  the  prlsoDor  at  the  soene  of  the 
kllllDg.  The  erldenoe  of  an  olfM  need  not  make 
It  impossible  for  the  prisoner  to  be  present  at  tbe 
killing,  nor  is  it  required  that  such  evidence  be 
absolutely  dear;  but  it  is  suCBuientlf  it  raises 
»  reasonable  doubt  in  the  mind  of  the  jury,  from 
aU  the  circuiDStanoes  of  the  case,  whether  or  not 
the  aoonaed  was  present  at  the  killing. 

10.  It  is  tbe  province  of  the  court  to  pass  up- 
on the  admissibility  of  the  evldenoe,  hot,  when 
admitted,  its  orediBllItyand  weight  are  questions 
for  the  lory.  The  trial  Judge,  ander  our  system, 
is  prohlDltedfromintimatlngtothe  Jury  his  views 
as  to  the  efteot.  weight,  or  arediUUty  of  any  tes- 
tixDOity  befcm  mm. 

11.  A  charge  to  the  Jury  that,  "when  proof 
of  an  aUbi  is  attempted,  ana  proven  to  the  satis- 
f action  of  the  Jury,  it  is  conclusive  of  the  case. 
When  it  is  attempted,  and  the  proof  to  sustain 
it  Is  not  satisfactory,  the  failure  to  prove  it  sat- 
la&ctorily  Is  a  circumstance  unfavorable  to  the 
defendant,  but  it  is  no  more  so  than  an  attempt 
to  clear  himself  by  any  other  false  or  fabricated 
testimony,  "—fteld  to  be  erroneous. 

13.  It  is  not  proper  for  a  trial  Judge  to  state 
In  hi!  duuge  to  the  Joiy  the  facts  of  a  oase  de 
dded  by  our  mpreme  oonrt,  and  then  submit  to 
them  ttte  question  whether  or  not  ttiat  case  and 
the  one  under  consideration  are  parallel.  Buch 
a  course  would  not  be  giving  the  law  of  the  case, 
bat  would  leave  the  Jury  to  form  notions  of  the 
law  by  a  comparison  of  the  two  cases. 

18.  Under  an  indictment  for  murder  in  the 
first  degree,  the  question  of  premeditation  is  one 
of  fact,  to  be  ascertained  by  the  Jury  from  the 
facts  and  oiroumstaaces  of  the  case.  The  law 
does  not  presume  malice  or  premeditation  from 
the  fact  of  killing,  but  such  state  of  mind  is  to 
be  osoertained  by  the  Jary  from  the  oiroumstances 
■nrronndliiV  the  killing. 

14.  a  capital  oase  Hie  prisoner  must  oe 
nresMit  during  the  trial,  and  no  steps  can  be 
teben  by  the  court  in  his  absence. 

{ayUtOma  by  the  Cowrt) 

Error toclrcait coort,  Colambla  coonty; 
John  F.  Whits,  Jndge.  Beversed. 

Indictment  vt  WlUlnm  Adams  for  mnr- 
der.  From  a  couTlctlon  of  murder  in  the 
first  deicree  defendant  brings  error. 

B.  B.  Blaekwell  and  A,  J.  Henry,  lor 
l^alntllf  In  error. 

Mabrt,  J.  William  Adams,  the  plaintiff 
In  error,  Ike  Spanish,  and  T.  P.  Betbea, 
were  Jointly  Indicted  on  the  iffitb  day  of 
February,  A.  D.  1891,  at  a  term  ol  the  clr< 
cult  court  for  Columbia  eounty,  Fla.,  for 
tbe  mnrder  of  James  Moore.  Adams  ivas 


Indicted  as  principal  In  the  first  degree, 
Spanish  as  principal  In  the  second  desree, 
and  Btjtbea  as  accessory  before  the  fact. 

It  Ischai^ed  In  ttaelndlctment(tbe  form- 
al parts  omitted)  "that  William  Adams, 
Ike  Spanish,  and  T.  P.  Bethea,  lateof  said 
county,  laborers,  on  tbe  l9tta  day  of  Janu- 
ary. A.  D.  1891,  at  and  in  the  county,  cir- 
cuit, and  state  aforesaid,  wltb  force  and 
arms  did  then  and  there  anlaif fully,  felo- 
niously, and  ol  their  malice  aforethooght, 
and  from  a  premeditated  design  to  effect 
tbe  death  ol  a  baman  being,  make  an  as- 
sanlt  npon  one  James  Moore.  And  the 
said  William  Adams,  with  a  certain  double- 
barrel  shotgun,  tben  and  there  loaded 
with  gunpowder  and  leaden  balls,  com- 
monly called  'buckshot,'  and  by  him,  tbe 
said  William  Adams,  then  and  there  bad 
and  held  in  his  two  hands,  did  tben  and 
there  unlawfully,  feioninusly,  and  of  his 
malice  alorethougbt,  and  from  a  premedi- 
tated design  to  effect  the  death  of  bim, 
the  said  James  Moore,  sboot  off  and  dis- 
charge at,  to,  against,  and  upon  tbe  body 
of  him,  the  said  James  Moore,  thereby 
and  by  thus  striking  tbe  body  of  him,  the 
said  James  Moore,  wltb  the  said  leaden 
bullets,  commonly  called  '  buckshot,'  so 
shot  oft  and  discharged  out  of  the  double- 
barrel  shotgun  aforesaid,  unlawfully,  fe- 
loniously, and  of  his  malice  aforethought, 
and  from  a  premeditated  design  to  effect 
the  death  of  him,  thesaid  James  Moore,  In- 
flicted then  and  there  in  and  npon  thecfaeat 
and  belly  ol  bIm,  thesaid  James  Moore, 
three  mortal  wonnds.  each  ol  the  depth 
ol  six  inches  and  of  the  breadth  of  one- 
quarter  ot  an  Inch,  of  vrblch  said  mortal 
wouudH  the  saJd  James  Moore  then  and 
there  Instantly  died. 

"And  the  Jnrors  nioregald,  npon  their 
oaths  aforesaid,  do  further  say  that  the 
said  Ike  Spanish  thra  and  there  onlawlnl- 
]y  and  feloniously,  and  of  his  malice  afore- 
thought, and  from  a  premeditated  design 
to  effect  the  death  of  the  said  James 
Mooreif  was  then  and  there  prasent,  aid- 
ing, abetting,  helping,  comforting,  assist- 
ing, and  maintaining  tbe  said  William  Ad- 
ams, tbe  mnrder  ol  him,  the  said  James 
Moore,  In  manner  and  form  aforesaid,  to 
do  and  commit. 

"And  the  Jurors  aforesaid,  npon  their 
oaths  aforesaid,  do  further  say  that  the 
said  T.  P.  Betbea  did  then  and  there  un- 
lawfully, feloniously,  and  of  his  malice 
aforethought,  and  from  a  premeditated 
design  to  effect  the  death  of  him,  the  said 
James  Moore,  incite,  more,  aid,  counsel, 
hire,  nbet,  assist,  procnre,  and  command 
the  said  William  Adams,  the  murder  of 
him,  tbe  said  Jaraes  Moore,  as  aforesaid. 
In  manner  and  form  aforesaid,  to  do  and 
commit. 

'*And  so  the  Jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say  that  the  said  Wlll- 
IamAdam8,Ike  Spanish, andT.  P.  Betbea, 
the  Bttld  James  Moore,  then  and  there,  in 
manner  aforesaid,  and  by  the  means 
aforesaid,  unlawfully,  feloniously,  and  of 
their  malice  aforethought,  and  from  a  pre- 
meditated design  to  effect  the  death  of 
him,  the  said  James  Moore,  him,  tbe 
said  James  Moore,  then  and  there  did  kill 
and  murder,  against  the  peace  and  digni- 
ty ol  the  state  ol  Florida,  and  contrary 
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to  the  form  of  the  etatote  Id  sach  cases 
made  and  provided. " 

Adams  aod  Spantab  were  In  custody 
when  the  Indictment  was  presented  In 
court,  and,  so  far  as  the  record  sUows. 
Bethea  has  not  been  arrested. 

Ou  motion  of  the  state  a  severance  was 
granted,  and  William  Adams,  the  plain- 
tur  in  error,  after  arrai^ament  and  plea, 
was  tried  and  convicted  of  murder  in 
the  first  degree.  Motions  in  arrest  of  Judg- 
ment and  for  a  new  trial  Were  overruled, 
and  by  iudgment  of  the  court  the  sen- 
tence ol  death  was  passed  upon  this  ac< 
cased.  From  this  Judgment  a  writ  of  er- 
ror was  taken  to  this  court. 

The  Brst  and  stfcond  asHlgnmentB  of  er- 
ror call  in  question  the  sufficiency  ol  the 
indictment,  are  in  substance  the  same,  and 
will  be  considered  together.  Before  ar- 
raignment and  plea  the  plalntiO  In  error 
moved  to  quash  the  Indictment,  (1)  "be- 
cause it  alleged  a  premeditated  design  to 
effect  the  death  ol  a  human  being,  with- 
out naming  the  deceased  as  the  person 
whose  dentb  was  Intended  to  be  eWected 
through  the  premeditated  design  alleged ; 
(2)  because  said  indictment  is  argument- 
ative, and  states  a  conclusion,  and  does 
not  allege  In  positive  terms  that  the  de> 
ceased  was  strack  and  penetrated  by  the 
means  alleged  to  have  caused  bis  death; 
(8)  because  said  Indictment  is  vague,  In- 
deflnltSt  and  onrertaln,  and  calculated  to 
embarrass  the  defendant  In  his  defense." 
The  overruling  uf  this  motion  Is  the  first 
error  assigned.  After  verdict,  a  motion 
in  arrest  of  judgment,  alleging  substan- 
tially the  same  defects  In  the  indictment, 
was  denied,  and  this  la  presented  as  the 
second  error.  We  do  not  think  the  court 
committed  any  error  In  overruling  the 
motions  to  quash  the  indictment  and  In 
arrest  of  judgment.  As  will  be  seen  by 
reading  the  indictment,  the  principal  al> 
legations  of  which  are  given  above,  three 
persons  are  Jointly  Indicted.— one  as  com- 
mitting the  felonious  act,  a  second  as  pres- 
ent,  aiding  and  abetting,  and  a  third  us 
Inciting,  counsellni;,  hiring,  and  procur- 
ing the  commission  of  said  act.  It  is  true, 
as  contended,  that  the  indictment  states 
that  the  three  persons  named  did,  with 
the  intent  and  in  the  manner  alleged,  with 
the  design  to  eflect  the  death  of  a  human 
being,  make  an  assault  upon  one  James 
Moore;  but,  taking  the  indictment  to- 
gether, we  think  it  Is  clear  that  the  per- 
son whose  death  was  designed  to  be 
effected  was  James  Moore.  If  the  words, 
"to  effect  the  death  of  a  human  being," 
be  discarded  as  sarplusage,  the  averment 
would  be  positive  and  direct  that  the  ac- 
cused, with  force  and  arms,  did  then  and 
there  unlawfully,  feloniously,  and  ol  their 
malice  atoretbongbt,  and  from  a  premed- 
itated design,  make  an  assault  upon  (me 
James  Moore.  Another  objection  urged 
to  this  indictment  is  that  It  Is  argument- 
ative, and  does  notallegn  in  positive  terms 
that  the  deceased  was  struck  and  pene- 
trated by  the  means  alleged  to  havecaused 
taia  death. 

It  Is  essentially  necessary  in  an  Indict- 
ment for  murder  to  set  forth  particularly 
the  manner  of  the  death  and  the  means 
by  which  It  was  effected.  Tlie  tacts  which 


(Constitute  the  offense  must  be  stated 
with  such  certainty  and  precision  that 
the  defendant  may  be  enabled  to  Judge 
whether  they  constitute  an  offense  or 
not,  and  also  the  character  or  species  of 
offense  they  do  constitute,  to  enable  liira 
to  prepare  his  defense,  to  plead  a  convic- 
tion or  acquittal  in  bar  of  another  prose- 
cution for  the  same  offense,  and  that  there 
may  he  no  doubt  as  to  the  Judgment 
which  may  be  given  In  case  of  conviction. 
In  alleging  offenses  created  by  statute  the 
language  of  the  statute,  of  course,  must 
be  employed.  In  stating  the  facts  and  cir- 
cumstances which  constitute  the  offense 
no  technical  terms  are  required  to  be  em- 
ployed, but  an  averment  of  the  means 
and  the  manner  by  which  the  deceased 
came  to  his  death,  in  concise  and  ordinary 
language,  and  In  such  manner  as  to  ena- 
ble a  person  of  common  understanding  to 
know  what  Is  intended.  Is  sufficient.  In 
the  case  of  Plttman  v.  State,  25  Fla.  648. 
6  South.  Rep.  437,  the  Indictment  charged 
that  the  defendant,  "In  and  upon  one 
George  H.  Hughes,  with  a  certain  deadly 
weapon,  to-wlt,  an  open  knife,  which  he, 
the  said  Edward  F.  Plttman,  was  then 
and  there  armed,  feloniously,  willfully, 
and  of  bis  malice  aforethought  did  make 
an  assault,  and  the  said  George  H. 
Hughes  In  and  upon  the  right  side  of  the 
neck  «r  him,  the  said  George  H.  Hughes, 
then  and  there  with  the  knlle  aforesaid, 
and  by  cutting,  stabbing,  and  wounding, 
feloniously,  willfully,  and  of  his  malice 
aforethought,  to  kill  and  murder;"  and 
It  was  held  that,  while  the  indictment  was 
not  artistically  drawn,  there  was  In  It 
enough  to  show  that  Plttman  was  the 
party  doing  the  cutting,  and  that  Hughes 
was  the  party  cut,  and  that  the  indict- 
meat  shows  by  whom  the  aseault  was 
made,  how  it  was  made,  and  upon  whom 
it  was  made.  The  averments  in  the  in- 
dictment before  ns  are  not  as  direct  and 
positive  as  they  could  be  made,  still  »e 
think  they  are  sufficient  to  show  that 
the  plaintiff  In  error  did  unlawfully,  felo- 
ninnsly,  and  with  a  premeditated  deslgu 
to  effect  the  death  of  James  Moore,  shoot 
off  and  discharge  at,  to,  against,  and  up- 
on the  body  of  the  said  James  Moore,  a 
certain  double-barrel  shotgun  held  by  the 
accused,  and  loaded  with  gunpowder  and 
leaden  balls,  and  by  striking  the  body  of 
the  said  James  Moore  with  said  leaden 
balls,  so  shot  out  of  the  gun  aforesaid.  In- 
flicted three  mortal  wounds  upon  the  body 
of  the  said  James  Moore,  at  the  place 
mentioned,  and  In  the  manner  alleged.  In 
the  indictment,  and  of  which  said  mortal 
wounds  the  said  James  Moore  did  then 
and  there  Instantly  die.  The  allegations 
here  are  sufficient  to  Inform  the  accused 
of  the  nature  of  the  offense  intended  to 
be  charged,  and  the  manner  of  Its  com- 
mission. In  the  event  of  conviction  or 
acquittal  the  accused  would  find  no  diffi- 
culty In  pleading  succeeef  ully  the  Judgment 
In  bar  of  a  second  prosecution. 

The  action  of  the  court  In  overmllng 
the  motion  of  defendant,  \dams,  to  with- 
draw his  plea  of  not  gnllty,  and  plead  In 
abatement,  is  assigned  as  error.  The  in- 
dictment was  presented  In  court  on  thn 
26th  day  ol  February,  A.  D.        during  a 
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Rgnlar  term  of  court,  but  the  trial  was 
not  had  until  a  special  term  ot  the  court. 
beglDniiig  on  tbe  28d  da.v  of  Marcb,  A.  D. 
18B1.  Before  the  adjonmment  of  tbe  regu- 
lar term  the  state's  attorney  moved  (or 
the  arralKnment  ol  the  defendaDt,  Adams, 
to  whluh  he  objected,  for  the  reason  that, 
as  the  case  had  to  go  over  antll  the  spu- 
dal  term,  he  desired  until  that  time  to  ex- 
amine tbe  record,  and  ascertain  as  to  tbe 
tegalil^  of  the  orgfanlzatlon  of  tbe  grand 
Jury  that  found  the  Indictment;  his  uoon- 
mA  also  stating  that  tbey  went  not  then 
prcpare<l  tuplead  to  tbe  Indictment.  The 
coort  ruled  that  the  defendant  should 
then  be  arraigned,  which  was  dune,  and 
be  pleaded  not  leuilty.  At  the  special  term 
tbe  defendant,  Adams,  moved  the  court  to 
allow  blm  to  withdraw  bis  plea  of  not 
gallty,  and  to  be  allowed  to  interpose  a 
plea  In  abatement  of  tbe  Indictment,  at 
the  same  time  presenting  his  plea,  proper- 
ly sworn  to  before  the  clerk  of  the  circuit 
court  of  Columbia  county.  The  court  re- 
fused this  motion.  The  action  or  tbe  court 
requiring  defendant,  Adams,  to  plead  at 
the  r^nlar  term,  and  tbe  refusal  to  allow 
blm  to  withdraw  bis  plea  of  not  guilty, 
and  plead  In  abatement  at  tbo  special 
term,  are  both  assigned  as  error. 

It  Is  within  tbe  discretion  of  the  circuit 
coart  to  allow  a  plea  of  not  guilty  to  be 
withdrawn  tor  the  purpose  of  pleadi.ig 
In  abatement.  This  court  has  recognized 
this  right  in  tbe  case  of  Savage  t.  State, 
18  Fla.  909,  and  it  Is  nnnecessary  for  aa  to 
cite  the  numerous  autbniitles  sustaining 
tbe  position.  In  the  Savage  Case  It  Is 
Bald  by  Chief  Justice  Randall:  "It  may 
have  been  within  the  discretion  of  theconrt 
to  permit  the  accasud  to  withdraw  the 

£ lea  of  not  guilty  for  tbe  purpose  of  plead- 
ig  abatement,  but  sacb  discretion  should 
never  be  reviewed  or  set  aside."  It 
wunld  seem  from  this  language  that  tbe 
exercise  ot  the  discretion  of  the  court  In 
■nch  matters  is  not  subject  to  review.  It 
does  appear,  however,  that  the  conrt  In 
the  same  case  looked  Into  the  merits  of 
the  plea  In  abatemenc  tendered,  and  held 
that  tbe  court  did  DOt  err  in  refusing  the 
motion  to  withdraw  tbe  plea  in  bar,  and 
for  leave  to  plead  In  abatement.  With- 
out stopping  to  settle  tbequestlnn  wheth- 
er or  not  the  decision  In  tbe  Savage  Case 
precludes  a  review  ot  the  discretionary 
powers  of  the  clrcnlt  court  In  such  mat- 
ters, we  proceed  to  inquire  into  the  merits 
of  the  plea  in  abatement  tendered.  It 
follows,  of  conrse,  that.  If  the  plea  Is  not 
good,  no  harm  has  been  done  tbe  plaintiff 
In  error  In  forcing  him  to  plead  before  an 
opportonlty  was  given  to  look  Into  the 
validity  of  tbe  Indictment.  The  plea  sets 
up  the  fact  that  two  members  of  the 
grand  Jury  that  found  the  Indictment 
were  not  legally  registered  voters  of  Co- 
lumbia county,  and  the  illegality  of  their 
registration  Is  alleged  to  exist  in  the  fact 
that  the  registration  books  of  Columbia 
county  show  the  parties  to  have  been 
registered,  or  their  names  placed  on  the 
r^stration  books,  on  the  14th  and  23d 
days  of  April,  A.  D.  1885.  It  Is  contended 
by  tbe  pliilntiff  in  error  that  the  two  ju- 
rors named  In  the  plea  did  not  register 
within  the  time  prescribed  by  the  general 


election  law,  but  they  did  register  within 
the  time  prescribed  by  the  special  net  ot 
tbe  legislature,  (chapter  3577,  Laws  Fla.,) 
providing  for  the  calling  of  a  constitu- 
tional convention.  The  second  section  of 
this  act  provides  that  "  there  shall  l>e  held 
throngbout  tbe  state,  under  the  provis- 
ions of  tbe  election  taws  ot  the  state,  un 
the  first  Tuesday  in  May,  a  general  elec- 
tion tor  delegates  to  said  convention, 
which  shBll  consist  of  one  hundred  and 
eight  members,  apportioned  among  the 
several  counties  and  senatorial  districts, 
in  accordance  with  the  presen  t  represen- 
tation in  the  legislature;  tbat  the  regis- 
tration books  of  the  several  counties  be 
opened  In  the  various  precincts  for  the 
registration  of  voters  not  now  legally 
registered  from  tbe  first  Monday  in  April. 
1885,  to  ten  days  next  preceding  the  elec- 
tion; and  that  tbe  clerk  of  the  circuit 
court  appoint  registration  officers  for 
such  precincts."  The  effect  of  this  act  was 
CO  open  the  general  registration  books 
within  the  time  mentioned  for  the  regis- 
tration of  all  voters  legally  entitled  to 
registration  and  not  already  registered; 
and  when  persons  were  registered,  and 
thoir  names  placed  a pon  the  general  reg^ 
Istration  books,  under  and  by  virtue  of 
this  act,  they  were  as  much  legally  regis- 
tered voters  as  any  others  whose  names 
appeared  upon  the  books.  Tbe  legisla- 
ture had  tbe  power  to  direct  tbe  opening 
of  the  books  for  general  registration  at 
any  time,  and  It  n  as  the  pnrpfise  of  the 
act  ot  1S85  to  open  the  general  registra- 
tion books  from  the  first  Monday  In  April, 
1S86,  to  10  days  preceding  the  flrst  Tues- 
day In  May,  1885.  Tbe  fact  that  the  regis- 
tration permitted  at  that  time  was  for 
the  purpose  of  voting  for  delegates  to  the 
constitutional  convention  makes  no  dif- 
ference. The  election  for  such  delegates 
was  held  under  the  provisions  of  tbe  gen- 
eral election  laws,  and  the  registration 
books  used  for  this  election  were  tbe  same 
used  tor  all  general  elections.  There  was 
notblngln  the  plea  to  show  that  the  Jurors 
named  were  not  l^ally  registered  voters 
of  Columbia  county;  and,  conceding  tbat 
we  have  the  power  to  review  the  action 
ot  the  court  in  refusing  to  allow  tbe  plea 
to  be  interposed,  it  follows  tbat  the  court 
did  not  err  in  so  doing.  There  is  nothing 
in  the  case  of  State  r.  Commissioners,  20 
Fla.  859,  in  conflict  with  the  conclusion 
here  reached. 

The  refusal  ot  the  court  to  grant  a 
change  of  venne  to  the  defendant,  Adams, 
is  assigned  aa  error. 

The  accused,  Adams,  before  tbe  begin- 
ning of  the  trial  at  tbe  special  term,  made 
a  motion  tor  a  change  of  venue  on  the 
grounds  that  a  fair  and  impartial  trial 
could  not  be  had  in  Columbia  county  by 
renson  of  extreme  prejudice  of  the  Inliablt- 
ants  of  that  county  against  him,  and  be- 
cause he  was  odious  to  such  Inhabitants. 
In  support  ot  this  motion  the  accused  pre- 
sented to  the  court  his  own  affidavit,  un- 
corroborated by  tbe  affidavit  or  sworn 
testimony  ot  any  other  person.  In  his 
affidavit  the  accused  stated  that  the  mur- 
der fur  which  he  was  indicted  was  an  as- 
sassination, tlie  deceased  having  been  shot 
down  in  fala  own  boase  in  tbe  presence  ol 
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bla  family ;  that  several  days  after  the  kill- 
ing, one  Ike  Spanish  was  arrmted  on  bus- 
ptcioo,  and  under  threats  of  his  life  If  be 
did  not  confess  and  Implicate  others,  and 
also  under  promlaea  nl  protoctlon  If  he 
would  divulge,  he  conteaeed  to  a  partici- 
pation In  said  murder,  and  Implicated 
accused,  as  principal  In  the  crime,  and 
one  T.  P.  Betbea,  as  accessory  before  the 
fact;  ttaatthereapoD  the  accused,  Adams, 
was  arrested  on  said  charfce,  and  bound 
and  held  In  chains,  and  a  larxe  and  ex- 
cited crowd  of  people,  wttb  rifles,  shot- 
guns, pistols,  and  other  weapons,  as- 
sembled aroand  bim  and  tbreatened  to 
lynch  him ;  that  accused  verily  believed 
from  the  demonstrations  of  violence  on 
the  part  of  said  people  that  be  was  In  Im- 
mlnmt  danger  of  being  lynched,  and  that 
he  wonld  bare  been  lynched  with  said 
Spanish  but  for  the  fact  that  the  other 

{>erson  lmplicate4]  bad  not  been  arrested ; 
urtber,  that  In  February,  1889,  one  Keene 
was  assasBlnated  In  Columbia  county  by 
some  unknown  person.  In  a  manner  simi- 
lar to  (die  way  In  whleb  the  person  was 
killed  for  which  he  now  stands  Indicted, 
and  that  bewas  sasplcloned of  the  murder 
of  said  Keene,  bnt  wfaicta  was  without 
foundation,  except  said  accused  at  the 
time  of  Keeue's  death  wan  in  a  contro- 
versy with  blm;  that  at  the  fall  term, 
1889,  of  the  circuit  court  tor  Columbia 
county,  said  accused  was  indicted  tor  the 
murder  of  Keeue,  and  at  the  said  term  of 
the  court  elgbt  other  indictments  were 
presented  by  thegrajid  Jury  of  said  coun- 
ty against  him,  one  of  whicb  was  tor  per- 
sonal violence  on  said  Keene  In  hie  life- 
time: that  of  the  said  nine  Indictment? 
against  blm  tour  were  tried  and  verdicts 
of  acquittal  rendered,  and  the  others  were 
dlflmlssed  on  the  part  of  the  state;  that 
wbUesald  accused  was  entirely  Innocent 
of  either  of  tfae  crimes  chanced  against 
blm,  nevertheless  the  finding  of  said  In- 
dictmeuts,  all  at  one  term  of  court,  and 
the  arrest  and  arraignment  of  said  ac- 
cused thereon,  bad  tbe  effect  to  greatly 
prejudice  tbe  public  miud  c^alnst  him 
tbrooKboat  tbecounty,  and  render  him  ex- 
tremely odious.  Tbe  accused  farther 
states  in  his  affidavit  that  theconfesslon 
<rf  tbe  said  Ike  Spanish,  implicatins;  him, 
was  published  In  two  newspapers  In  Co- 
lumbia county,  and  this  bad  tbe  offcct  to 
further  prejudice,  excite,  and  irritate  the 
public  mind  against  him.  Copies  of  the 
papers  giving  an  account  ol  tbe  confession 
made  by  Ike  Spanish  and  tbe  arrest  ot  the 
accused,  Adams,  are  attached  to  the  afB- 
davit  as  a  part  of  It.  The  publications  In 
tbe  newspapers  give  an  account  of  the 
killing  ot  James  Moore,  the  public  Indig- 
nation manifested  over  it  in  the  neighbor- 
hood where  It  occurred,  and  a  determined 
purpose  on  tbe  part  of  the  people  by  dill- 
gent  search  and  investigation  to  find  out 
tbe  perpetrators  of  such  a  crime.  From 
the  newspaper  accounts  It  appears  that 
there  was  mnch  excitement  In  the  neigh- 
borhood of  the  deceased,  and  for  miles 
around,  over  bis  death.  In  the  accounts 
published  there  is  no  advice  given  to  deny 
the  parties  Implicated  a  falrand  impartial 
trial  in  tbe  courts  of  tbe  country.  One  of 
tbe  papers  particularly  cautions  the  peo- 
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pie  to  act  deliberately,  and  to  give  the 
accused  a  right  tu  be  beard,  and  a  fair 
and  Impartial  trial.  The  accused  further 
states  In  his  affidavit  that,  by  reason  of 
the  newspaper  publications  and  tbe  other 
mattera  stated  In  his  affidavit,  tbe  pobtic 
mind  was  Inflamed  against  him,  and  tbat 
by  reason  thereof,  at  the  request  of  the 
governor  of  the  state,  he  was  transferred 
m>m  Columbia  county  to  Duval  county  In 
this  state,  to  prevent  bis  being  lynched ; 
that  at  the  last  term  ot  the  court,  which 
was  about  three  weeks  prior  to  the  pres- 
entation of  tbe  application  for  a  ctaaugeol 
venue,  when  tbe  accused  asked  for  a  con- 
tinuance of  the  prosecution  against  him, 
there  were  many  rumors  afloat  that,  it 
said  continuance  was  granted,  accused 
would  be  lynched,  and  bnt  lor  tbe  fact 
that  a  special  term  of  tbe  court  was  or- 
dered to  convene  in  a  short  time  tor  the 
trial  of  the  accused  be  Is  satlsfled  that 
said  threats  would  have  been  put  In  exe- 
cution; that  since  the  assembling  of  tbe 
court  It  has  been  made  known  to  tfae 
counsel  for  accused  tbat  there  Is  an  or- 
ganisation now  in  force  lor  the  purpose  ot 
lynching  him  in  the  event  ot  his  acquittal 
or  conviction,  claiming  as  a  Justlflcatlon 
for  their  unlawful  purpose  that,  If  the  ac- 
cused be  acquitted,  it  will  be  a  wrongful 
acquittal,  and,  If  he  Is  convicted.  Instant 
execution  should  take  place  In  order  to 
prevent  an  appeal  to  a  higher  court;  that 
by  reason  ot  such  matters  the  public  mind 
Is  greatly  prejudiced  gainst  the  accused^ 
and  It  will  be  Impossible  to  secure  a  Jury 
In  said  county  to  try  him  nnlnfloeneed' 
thereby. 

The  state  made  no  counter-showing,, 
and  on  tbe  motion  and  affidavit  of  the  ac- 
cused tbe  court  refused  to  change  th» 
venue.  We  have  duly  considered  this  ap- 
plication of  the  accused  tor  a  change  of 
venue,  and  have  reached  the  conclosion, 
on  tbe  showing  made,  the  verity  of  the 
facts  stated  appearing  only  by  tbe  uncor- 
roborated affidavit  of  the  accused,  that 
we  cannot  disturb  tbe  action  of  the  court. 
It  Is  true  that  the  constitution  guaranties 
to  every  person  under  a  criminal  prosecu- 
tion a  trial  by  an  Impartial  Jury,  and  by 
statute  It  Is  provided  that  when  it  shall 
appear  tothe  satisfaction  ot  thetrial  court 
by  affidavit  that  a  fair  and  Impartial  trial- 
cannot  be  had  in  the  county  where  the 
offense  Is  committed  the  coart  shall  direct 
that  tbe  accused  be  tried  in  some  other- 
county,  where  a  lair  and  Impartial  trial 
can  be  bad.  It  Is  said  In  the  decisions  that 
tbe  principles  which  sbotild  guide  tbe  trial 
court  In  such  matters  are  simple.  It  It  tie 
shown  to  the  reasonable  satisfaction  ot 
the  court  that  an  impartial  trial  and  an 
unbiased  verdict  cannot  be  reasonably  ex- 
pected, the  venue  ought  to  be  changed. 
Posey  V.  State,  78  Ala.  490.  To  grant  an- 
accused  less  than  tbls  would  derive  him 
of  a  right  given,  under  our  system,  both 
by  the  constitution  and  statute.  As  bas 
been  well  expressed  In  the  case  of  Seams  v. 
State.  84  Ala.  410, 4  South. Rep. 521 :  " These 
provisions  have  in  view  not  only  the  ob- 
ject of  securing  a  Just  verdict,  but  a  Jnst 
mode  of  procedure  In  obtaining  It."  In 
Florida,  however,  such  matters  are,  to  a 
large  extent, committed  to  tbe  trial  conrtr 
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not  absoIoMy  so,  because  tts  decision  Is 
Etubject  to  review  here.  An  application 
for  a  cbanfce  of  Tenne  Is  addressed  to  the 
Boond  discretion  of  the  court,  and  its  rul- 
ing refusinfc  the  change  will  not  be  dis- 
turbed unless  U  appear  from  the  facts  pre- 
sented that  the  court  acted  unfairly,  and 
wasgailty  of  a  palpable  abase  uf  sound 
discretion.  McNraly  State,  17  Fla.  19S; 
IrTin  T.  State,  19  Fla.  872.  Before  us  there 
is  nothing  to  overrule  the  action  of  the 
coart  in  refusing  the  change,  except  the 
uncorroborated  affidavit  of  Ihe  accused. 
II  we  cmslder  the  extracts  from  the  news- 
papers In  connection  with  the  affidavit, 
they  do  not  show.  Independent  ut  what 
thv  accused  swears,  that  the  public  preju- 
dice against  him  Is  such  that  he  cannot 
pbtaln  a  fair  trial  in  the  county.  Neither 
do  we  thlnlc  that  because  there  was  ap- 
plause in  the  coart-room  during  the  argu- 
ment uf  the  state's  attorney  It  Is  shown 
that  a  fair  and  Inipartlal  jury  bad  not 
been  obtained  In  the  county.  The  applica- 
tion here  for  a  change  of  venue,  based,  as 
it  Is,  on  the  ground  that  the  public  mind 
was  BO  prejudiced  against  the  accused, 
and  that  he  was  so  odious,  that  a  fair 
and  impartial  trial  could  not  be  bad  in 
Columbia  munty,  if  sustained,  must  be  up- 
on the  unsupported  affidavit  of  the  ac- 
cused. We  tbiak  It  would  be  unsafe  to 
announce  such  a  rule  on  such  a  showing. 
Counsel  for  plaintiff  in  error  have  referred 
us  to  no  case,  and  we  have  been  unable  to 
find  any,  where  the  discretionary  action 
of  the  trial  conrt  has  been  set  aside  on  such 
Bhowlng.  In  the  affidavit  before  us  It  is 
shown  tbat  the  accused  has  been  In  cub- 
tody,  and  most  of  the  time  out  of  the 
county,  since  he  was  suspected,  and  hence 
bis  means  of  knowing  the  public  sentiment 
in  the  county  must  tie  by  information  de- 
rived from  others.  Nor  does  it  appear 
that  he  has  made  any  effort  to  get  cor- 
roborative evidence  of  his  statement,  and 
had  been  prevented  from  getting  It  by  rea- 
son of  hostile  public  Bentlment.  We  do 
not  Intimate  that  what  he  has  stated.  If 
true,  Is  not  snlBclent  to  entitle  taim  to  a 
change  of  venue,  but  we  do  say  tbat  in  a 
case  like  this  we  are  unwilling  to  disturb 
the  decision  of  the  trial  court,  which  may 
have  been  based  upon  the  insufflciency  of 
the  proof  of  the  facts  alleged,  without  fur- 
ther showing  than  the  uncorroborated 
affidavit  of  the  accused.  To  hold  other* 
wise  would  pnrmlt  every  accused  to  ob- 
tain a  change  of  venue  at  his  pleasure,  or 
force  the  trial  Judge,  on  such  ei  parte 
showing,  however  groundless  the  applica- 
tion may  appear  to  hlui,  to  saepend  the 
regular  busluess  ut  the  court,  and  Inquire 
into  the  public  sentiment  In  the  county 
In  reference  to  the  accused. 

It  Is  alleged  for  error  that  the  court  sus- 
tained the  state's  objection  to  the  ques- 
tion propounded  to  Mrs.  Moore,  the  wife 
of  the  deceased. 

The  ruling  of  the  court  wan  based  upon 
the  ground  that  the  queBtlon  was  not  iu 
cross-examlnattoc  of  anything  brought 
out  by  the  state  on  the  examination  in 
chief.  The  rule  stated  by  Qreenleaf,  that 
a  party  has  no  right  to  cross-examine  any 
witness  except  as  to  facts  and  clrcum- 
stancM  connected  with  the  matters  stated 


la  his  direct  examination,  and.  If  he  wishes 
to  examine  him  as  to  other  matters,  he 
must  do  BO  by  making  the  witness  his 
own,  is  recognised  in  this  state.  1  Greeul. 
Ev.  §  446;  Savage  v.  State,  18  Fla.  909. 
In  the  examination  in  chief  of  Mrs.  Moore 
she  was  asked  about  the  killing  of  her  hus- 
band, but  stated  nothing  in  reference  to 
the  d<^endant.  She  knew  that  her  hus- 
band was  shot  down  in  hla  house  Just  aft- 
er dark,  but  she  didnotsee  the  person  who 
shot  him.  There  is  nothing  lu  her  exam- 
ination which,  under  the  rule,  entitled  the 
defendant  to  examine  her  on  the  cross  as 
to  the  relations  betwera  hw  husband  and 
the  defendant,  and  the  court  did  not  err  in 
sustaining  the  objection.  In  this  connec- 
tion we  will  consider  the  assignment  of  er- 
ror based  upon  the  ruling  of  tlia  court 
sustaining  the  objection  of  the  state's  at- 
torney to  the  question  asked  the  witness 
Andrew  Spankh,  who  was  introduced  as 
a  wltnesu  for  the  state,  and  testified  that 
In  the  evening  of  the  night  the  deceased 
was  killed  he  was  In  the  field  with  his  fa- 
ther, mother,  and  sister,  and  tbat  the  ac- 
cused, Adams,  came  In  the  lane,  and 
called  him  and  his  father;  that  th^  went 
to  the  accused  in  the  lane,  and  the  witness 
gave  him  a  gun;  and  that  the  accused  and 
witness'  father  went  towards  the  river. 
On  cross-examination  the  witness  was 
asked  If  he  knew  where  his  father  went 
that  evening,  and  the  conrt  excluded  the 
question,  on  the  ground  that  It  was  not 
In  cross  of  anything  brought  out  In  chief. 
This  ruling  was  not  correct.  The  father 
had  testified  that  be  and  the  accused  went 
to  Moore's  house  tbat  evening,  and  Just 
after  dark  the  accused  shot  Moore.  An- 
drew Spanish  was  put  on  the  stand  to  cor- 
roborate the  father  In  bis  testimony.  He 
says  that  he  saw  his  father  and  the  ac- 
cused together  in  tne  lane,  and  saw  them 
go  towards  the  river.  It  was  proper  uu 
the  cross  to  prove  by  this  witness.  If  he 
knew,  where  his  father  wenttbat  evening, 
and  the  inquiry  as  to  his  knowledge  of 
this  matter  wasprellmluary  to  such  exam- 
ination. Savage  t.  State,  supra. 

Another  ground  of  error  Is  tbat  the 
court  erred  In  permitting  the  witness 
Hanks  to  testify  aa  to  Btatements  made 
to  him  by  the  accused. 

It  appears  from  the  record  that  the  wit- 
ness Hanks  was  present  when  the  accused 
was  arrested,  and  heard  blm  say  where  he 
was  at  the  time  Moore  was  shot.  Hanks 
was  not  an  officer,  and  no  threats  were 
made  against  the  accused,  or  promises 
held  out  to  him,  at  the  time  of  his  state- 
ment. The  conrt  ruled  that  the  state- 
ments of  the  accused  as  to  his  where- 
abouts at  the  time  of  the  homicide  could 
be  proved  by  the  state.  In  this,  we  think, 
the  court  wae  correct.  Newton  State, 
21  Fla.  53. 

It  Is  assigned  for  error,  (ind  contended 
here,  tbat  the  court  erred  In  allowing  Ike 
Spanish,  an  accomplice,  and  Jointly  in- 
dicted with  the  accused,  Adams,  to  testify 
against  him. 

Ab  has  already  been  stated,  Adams 
and  Spanish  were  Jointly  indicted — the 
one  as  principal  in  the  first  degree,  and 
the  other  as  principal  in  the  second 
degree-4or.  the  murder  of  James  Moore. 
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After  a  severaDce,  procured  at  the  Instance 
of  the  stato,  Spaaieh  waa  tendered  as  a 
witness  on  the  part  of  the  prosecatlon 
against  Adams,  and  was  permitted  tu  tes- 
tify over  tals  objection.  We  do  not  pnder- 
Btaod  that  the  objectlun  goes  to  the  ex- 
tent that  no  accomplice  nan  teetlly  under 
any  circamstancea  against  his  associate 
In  crime,  bnt  that  an  accomplice,  jointly 
Indicted,  and  as  to  whom  the  indictment 
has  not  been  disposed  of,  cannot  testify 
as  a  witness  against  his  co-defendant, 
whether  the  trial  be  Joint  or  suparate.  It 
has  been  announced  in  several  cases  de- 
cided by  this  cnort  that  an  accomplice  Is 
a  competent  witness  against  an  accused 
on  trial.  Sumpter  v.  »tate.  U  Fla.  247; 
Keecb  t.  State,  15  Fla.S9]  ;  Bacon  v.  State. 
22Fla.51;Tuber8on  t.  State,  26  Fla.  473,7 
South.  Rep.  858.  In  Tuberson  v.  State, 
snpra,  although  It  is  said  that  an  accom- 
plice Is  a  competent  witness, and  a  convic- 
tion upon  his  testimony  maybe  sostalned, 
yet  there  was  no  such  evidence  In  the  case. 
In  Sumpter  v.  State,  supra,  the  accma- 
plice  who  testified  was  not  under  indict- 
ment; and  in  Bacon  v.  State,  supra,  al- 
though the  accomplices  who  testified  were 
Jointly  indicted,  no  objection  was  made 
by  the  defendants  on  trial  to- such  testi- 
mony. In  Keech  v.  State,  supra,  the  ac- 
oumpHce  who  testiHed  lor  the  state  was 
Jointly  Indicted  with  the  party  against 
whom  the  evidence  was  given,  and  It  ap- 
peals from  the  record  that  the  defendant 
objected  to  tha  accomplice  testifying.  It 
is  contended  that  at  common  law  a  party 
to  the  record  was  incompetent  as  a  wlt- 
neeu  for  himself,  or  for  or  against  a  co- 
defendant,  and  that  In  criminal  cases  sacb 
disability  has  not  been  removed  In  this 
state  by  statute.  At  common  law,  when 
two  persons  were  Jointly  indicted,  neither 
was  admissible  as  a  witness  for  his  co- 
defendant,  and  this  rule  obtained  whether 
they  were  tried  jointly  or  separately.  It 
during  the  trial  no  testimony  abouid  be 
developed  against  a  defendant,  and  the 
state  refases  to  dismiss  as  to  him,  the 
court  has  the  power,  and  it  wonld  be  its 
duty,  to  submit  his  case  first  to  the  Jury, 
and  after  acquittal  he  can  testify  for  the 
other  defendant.  State  v.  Roberts,  15  Mo. 
aS;  Shay  v.  Com.,  S6  Pa.  St.  305;  State  v. 
Jones,  61  Me.  125:  Moss  v.  State,  17  Ark. 
327;  People  T.M&Intyre,l  Parker,  Crlm.R. 
S71 ;  State  Bmner.  65  N.  C.  409 ;  Rex.  t. 
Rowland,  Ryan  &  M.  401;  Com.  v.  Marsh, 
10  Pick .  67 ;  People  v.  Bill,  10  Johns.  96 ;  Fos- 
ter v.State,45  Ark.828;  1  Bish.Crlm.  Proc. 
§§  1020, 1021.  As  parties  jointly  Indicted 
in  the  same  record  cannot  be  called  as 
witnesses  to  testify  for  each  other,  wheth- 
er tried  jointly  or  separately,  It  Is  con- 
tended that  an  accomplice  jointly  indicted 
with  another  cannot  be  used  by  the  state 
as  a  witness  against  his  co-defendant  un- 
til the  case  has  been  disposed  ot  as  to  the 
accomplice  who  proposes  to  testify.  The 
case  of  Edgerton  v.  Com..  7  Bush,  148,  sus- 
tains fully  this  position.  The  decision  In 
the  case  of  State  v.  Ctiyo  Cblagk,  92  Mo. 
895,  4  8.  W.  Rep.  704,  cited  by  counnel  for 
plaintiff  In  error,  is  based  upon  a  statute. 
Section  1079,  1  Blsb.  Crlm.  Proc,  at  first 
glance,  seems  to  sastafn  this  view.  It  Is 
here  stated  tbat.  "If  two  persons  are 
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jointly  indicted,  neither  of  the  defendants 
can  be  a  witness  for  or  against  tne  other, 
even  though  not  tried  together,  until  the 
case  Is  disposed  of,  either  by  the  convic- 
tion or  acquittal  ot  the  defendant  whose 
testimony  is  to  be  used,  or  by  the  entry  of 
do/,  proa,  as  to  such  defendant.  One 
method  of  procedure,  therefore,  when  there 
is  pending  such  a  joint  indictment,  and 
one  of  the  defendants  is  to  be  admitted  as 
state's  evidence  against  the  other.  Is  to 
let  such  defendant  plead  guilty;  then,  be- 
fore sentence,  be  is  a  competent  witness. " 
This  author  is  stating  one  method  of  pro- 
cedure In  obtaining  the  testimony  of  ac- 
complices, bnt  be  dues  not  say  this  Is  the 
only  method.  In  considering  this  ques- 
tion It  Is  Important  to  distinguish  be- 
tween thewelghtor  effect  of  such  evidence, 
and  the  admissibility  of  It,  and  also  the 
difference  between  the  right  of  either  the 
state  or  the  defense  to  compel  a  party  to 
testify  and  disclose  what  be  knows  not 
criminative  of  himself,  and  the  testimony 
of  a  party  who  criminates  himself  and 
also  furnishes  evidence  for  the  purpose  of 
bringing  others  to  justice.  The  true  view 
of  the  matter,  we  think,  is  that  the  right 
of  the  state  to  examine  a  party  who  vol- 
.  unteers  testimony  not  only  against  blm- 
selt,  bat  fithers.  Is  founded  upon  an  excep- 
tion to  the  common-law  rule  exclndlufc 
parties  to  the  record.  Mr.  Greenleaf,  In 
suction  379,  says  that  "the  admission  of 
accomplices  aa  witnesses  for  the  govern- 
ment la  Justified  by  the  necessity  of  the 
case,  it  being  often  Impoaalble  to  bring 
the  principal  oflenders  to  Justice  without 
them.  The  usual  course  Is  to  leave  out  of 
the  Indictment  those  who  are  to  be  called 
as  witnesses;  bnt  It  makes  no  dllTerence, 
as  to  the  admissibility  of  an  accodiplice, 
whether  be  Is  Indicted  or  not.  If  he  baa  not 
been  put  on  hla  trial  at  the  same  time 
with  bis  companions  In  crime."  It  is 
stated  In  2  Hawk.  P.  C.  p.  603.  {  91:  "It 
batb  been  often  ruled  that  acuompltcea 
who  are  indicted  are  good  witnesses  for 
the  king  until  they  be  convicted."  Vide, 
also,  1  Rose.  Crlm. Ev. p.  198;  Whart.Crim. 
Ev.  §  439;  Wlxson  v.  People,  5  Parker, 
Crim.  R.  119;  Carroll  v.  State,  6  Neb.  81; 
Best,  Ev.  S  170.  The  rule  stated  by  Mr. 
Greenleaf  In  the  section  mentioned  above 
we  think  Is  the  correct  one  at  common 
law,  and  that  the  witness  Ike  Spanish  Is 
competent  to  testify  against  theaccused; 
his  testimony  to  be  weighed  as  that  of  an 
accomplice.  It  was  hWd  in  the  case  of 
Keech  v.  State,  supra,  that  a  principal  in 
crime  before  conviction  of  felony  waa  a 
competent  witness  against  his  aasoclate 
on  a  separate  trial.  Wethlnk  that  conclu- 
sion was  correct,  according  to  the  princi- 
ples of  the  common  law.  The  right  of  the 
accomplice  to  testify  at  common  law  was 
not  absolute,  but  rested  within  the  discre- 
tion of  the  court  to  admit  him  or  not,  us 
was  deemed  proper.  Rex.  v.  Rudd,  1 
Cowp.  331 ;  Charge  of  Abbott,  C.  J.,  Trial 
of  Thistlewood,  88  State  Tr.  (1817-1820.) 
68»-«90;  People  v.  Whipple.  »  Cow.  707. 
Judge  Randax.1.  says  In  the  Keech  Case 
that  "the  act  of  March  15,181.3,  (Thomp. 
Dig.  835.)  provides  that 'no  person  shall 
be  deemed  an  incompetent  witness  by  rea- 
son of  having  committed  any  crime  nnless 
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hebaHbeen  convicted  thereof  Intble  Btate;' 
and  It  follows  that  It  Is  not  within  the 
discretion  of  the  court  in  this  dtate  to  ad- 
mit or  reject  the  witness,  for  be  is  by  ex- 
press statute  a  competent  witness."  If 
the  statute  meutlonf^  has  made  an  ac- 
complice Joiiitly  Indicted  a  competent  wit* 
ness  before  coDTlctlon,  then  It  would  seeut 
that  all  defendaots  are  competent  wit- 
nesseB  before  eonvlctloo,— a  result  wbleh 
we  do  not  concede  withoat  farther  cod- 
Hlderatton.  We  follow  the  decision  in  the 
Keech  Case,  because  we  think  it  correct, 
according  to  common-law  practice. 

It  Is  also  contended  thut  Charity  Span- 
ish, wife  of  Ike  Spanish,  is  an  Incompetent 
witness. 

The  ground  urged  for  tier  exclusion  Is 
that  she  is  the  wife  of  Ike  Spanish,  the 
person  Jointly  indicted  with  the  defend- 
ant, Adums.  We  have  Just  seen  that  Ike 
Is  a  competent  witness.  If  be  is  compe- 
tent, she  is  also  competent,  and  there  was 
no  error  In  permitting  berto  testily.  Wix- 
son  T.  People.  6  Parker.  CYlm.  B.  119; 
Whart.  Crim.  Ev.  S  881. 

Anotlier  assignment  of  error  Is  that  tbe 
court  permitted  the  map  made  by  one 
Brown  to  be  exhibited  to  the  jury  and 
put  in  evidence  on  the  part  of  the  state. 

A  map,  plan,  or  picture,  whether  made 
by  the  band  of  man  ur  by  photography,  if 
verified  ea  a  trae  representation  of  tho 
Bub]ect  about  which  testimony  Is  offered. 
Is  admlfisible  In  evidence  to  assist  the  Jury 
In  understanding  tbe  case.  They  are  fre- 
qaently  formally  admitted  In  evidence, 
and,  In  so  far  as  tbey  are  shown  to  be  cor- 
rect, are  proper  for  the  consideration  of 
the  Jury,  not  aa  independent  testimony, 
but  in  connection  with  other  evidence,  to 
enable  tbe  jury  to  understand  and  apply 
such  evidence.  lu  State  v.  Lawlor,  ^ 
Minn.  216.  9  N.  W.  Bep.  698,  diagrams  of 
tbe  premises  wbere  a  homicide  was  com- 
mitted, rasde  from  actual  measurements, 
and  verified  by  tbe  party  who  made  them 
as  correct,  except  that  tbe  position  of  cer- 
tain chairs,  tables,  and  movable  objecta  is 
tbe  bouse  on  tbe  night  of  the  homicide 
waa  Indicated  thereon  upon  Information 
given  him  by  tbe  keeper  of  the  house,  were 
used  on  tbe  trial.  Ttaese  diagrams  were 
not  formally  offered  in  evidence,  but  the 
witnesses  in  giving  their  evidence  were  al- 
lowed to  refer  to  them  to  explain  thdr 
testimony.  Held,  that  there  was  no  er- 
ror In  this.  Maps  or  diagrams,  shown  to 
be  correct  representations  of  physical  ob- 
jects about  which  tpstimony  is  given,  can 
be  exhibited  before  tbe  jury,  and  witneHses 
will  be  permitted  to  use  them  in  explain- 
ing tbelr  evidence.  Blair  v.  Pelham,  118 
Mass.  420;  Shook  v.Pate.  60  Ala. 91;  Vilas 
V.  Reynolds.  6  Wis.  214;  Moon  v.  State,  68 
Ga.  687;  Cdderiook  v.  Com.,  76  Pa.  St. 
840:  RuloMv.  People,  45  N.Y.  213;  State  v. 
Knight,  43  Mp.  11,  130.  In  section  646  of 
Wharton's  Criminal  Evidence,  It  Is  stated 
that  authenticated  plans  or  dlagrnma  of 
xXxelonna  in  quo  are  admissible.  But  such  a 
plan  ought  not  to  contain  any  references  to 
matters  before  the  jury  when  such  matters 
were  not  existing  when  the  survey  was 
made.  The  map  Introduced  In  evidence 
In  tbe  case  before  us  was  made  by  John  V. 
Brown.  He  testified  that  be  was  familiar 
T.lOso.no.9— a 


with  tbe  country  and  locations  Indicated 
on  tbe  map,  and  that  the  measurements 
were  correct.  Bo  far  as  beluga  diagram  of 
the  country,  incUiding  the  roads,  bouses, 
fields,  and  fixed  objects  between  the  resi- 
dences of  the  deceased  and  theaccused,  we 
think  tbe  map  was  suff.clently  verified  to 
admit  It  In  evidence.  There  are  some  in- 
dications on  the  map  which  we  think  are 
improper,  and  tbe  state  should  not  have 
introduced  it  Id  evidence  with  these  Indi- 
cations on  it.  The  witness  Ike  iSpanish 
testified  that  the  accused  killed  Moore, 
and  that  he,  Spanish,  was  present.  In 
bis  testimony  he  gave  a  description  of  the 
route  traveled  by  himself  and  the  accused 
to  where  Moore  was  killed.  On  this  map 
is  traced  distinctly  In  large  lines  a  route, 
and  there  is  written  along  It.  "Ike  Span- 
ish's route."  Another  witness,  Sandy 
Sheffield,  testified  that  on  the  evening  that 
Moore  was  killed  be  was  splitting  rails  at 
a  point  near  where  Ike  Spanish  said  he 
and  the  accused  passed,  and  that  he  (wit- 
ness) saw  the  accused  going  that  way. 
There  Is  marked  on  the  map  the  words, 
"Sandy  Sheffield  was  here, "and  also  a 
designation  on  the  map  of  where  "Will 
Adams"  was.  Ike  Spanish  did  not  take 
tbe  map  and  trace  tbe  route  In  explana- 
tion of  his  testimony;  neither  did  Sandy 
Shetfleld  mark  on  the  map  where  he  was. 
and  where  he  saw  Will  Adams  passing 
along;  butitappearsthatMr.  Brown  put 
these  indications  on  the  map.  It  also 
seems  that  the  map  was  Introduced  In  evi- 
ence  after  Spanish  and  Sheffield  bad  testi- 
fied. We  think  a  map  or  diagram  of  thu 
country  In  Its  physical  condlUoji  at  tbe 
time  can  t>e  put  In  evidence,  and  an,v  wit- 
ness. In  giving  testimony  as  to  localities, 
can  indicate  on  the  map  the  relative  posi- 
tion of  things  or  persons.  But  for  a  per^ 
son  who  knew  nothing  of  these  mattere, 
except  what  he  beard  from  others,  to  des- 
ignate the  movements  of  persons  on  tbo 
map  would  be  testimony  of  a  secondary 
character,  and  improper  to  be  admitted. 

On  tbe  subject  of  an  a/id/  tbe  Judge 
charged  the  Jury  as  follows,  viz.:  "If  yon 
find  from  the  evidence  and  aresatlsfied  the 
defendant  was  not  present  when  tbe  de- 
ceased was  killed,  you  must  find  him  not 
guilty.  To  make  tbe  defense  of  an  alibi 
available  as  defense  the  evidence  of  Its  ex- 
istence must  cover  tbe  whole  time  when 
tbe  presence  of  the  defendant  was  required. 
Ton  most  determine  from  the  evidence 
whether  the  defendant  has  proven  that  be 
was  not  present  when  Moore  was  killed 
or  not.  If  you  have  a  reasonable  doubt 
in  your  minds  as  to  whether  he  was  pres- 
ent at  tbe  time  Moore  was  killed,  you 
should  find  him  not  guilty.  When  tbe  de- 
ibDse  of  an  alibi  la  clearly  proven  by  relia^ 
ble  and  truthful  evidence  It  /s,  of  ail  others; 
the  most  decisive,  because  it  is  impossible 
for  a  man  to  b*'  in  two  separate  places  at 
tbe  same  time.  The  evidence  must  be  such 
as  to  render  it  Impossible  that  tbe  crime 
could  have  been  committed  by  tbe  per- 
son that  claims  that  be  was  not  present, 
and  that  becould  not  be  guilty ascbarged. 
The  evidence  in  support  of  It  and  against, 
as  well  as  all  the  other  evidence  In  the 
case,  demands  your  moat  careful  and 
thoughtful  consideration, "  Theportlonul 
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the  charge  In  Italics  was  excepted  to  by 
the  accQBed. 

We  think  the  proposition  of  law  stated 
in  the  first  clause  of  this  cbanie  lu  proper; 
that  is,  to  the  effect  that,  1(  the  Jury  have 
a  reasonable  doubt  aa  to  whether  the  do- 
fmdant  was  present  at  the  acene  of  the 
homicide,  he  Is  entitled  to  the  benefit  o( 
Buch  doubt,  and  Btaould  be  acquitted. 
But  we  think  that  the  subsequent  por- 
tion of  the  cbarK^,  from  Its  phraseolotcy, 
may  have  a  tendency  to  mislead  the  Jury, 
and  to  obliterate  from  their  minds  the 
idea  that  a  reasonable  doubt,  arising  out 
of  the  evidence  as  to  the  locas  of  the  pris- 
oner at  the  time  of  the  killing,  must  work 
an  acquittal.  We  think  that  the  evidence 
in  support  uf  an  alibi  need  not  be  abso- 
lutely clear.  It  Is  sufflcleut  11  there  Is 
enough  to  produce  intbenilDds  of  the  Jury 
a  reasonable  doubt  us  to  the  presence  of 
the  prisoner  at  the  scene  ot  the  killfnff. 
Neither  do  we  think  that  the  evidence  of 
an  alibi  should  In  any  case  make  It  abso- 
lutely Impossible  for  the  prisoner  to  be 
present  at  the  killing.  It  Is  sufficient  If  it 
raises  a  reasonable  doubt  In  the  minds  of 
the  jury,  from  all  the  circumstances, 
whether  he  was  present  or  not.  1  Greenl. 
Et.  §  616;  State  v.  Waterman,  1  Nev.  643; 
Tomer  V.  Com.,  86  Pa.  St.  64;  People  v. 
Fonff  Ah  SlDf;.  64Cal.S58,  28  Pac.  Rep. — ; 
Landls  v.  State.  70  Ua.  6H1;  Pollard  v. 
State,  63  Miss.  410;  Means  v.  State,  10  Tex. 
App.  16;  State  v.Lewis,  69  Mo.  92;  People 
V.  Peareall,  50  Mich.  233. 15  N.  W.  Rep.  98; 
HoostoD  V.  State,  24  Fla.  356.6  South. 
Bap.  48;  Kerr,  Horn.  fiS  612,^. 

In  addition  to  the  portions  of  the  charge 
above  referred  to,  the  Judge  further  in- 
structed the  Jury  on  the  subject  of  an  a////f 
that,  "when  proof  of  an  alibi  Is  attempted 
and  proven  to  the  satisfaction  of  the  Jury, 
It  Is  conclusive  of  the  case.  When  it  is 
attempted,  and  the  proof  to  sustain  it  Is 
not  satisfactory,  the  failure  to  prove  It 
satisfactorily  la  a  elreumatance  unfavor- 
able to  the  defendant,  bat  It  Is  no  more  so 
than  an  attempt  to  clear  himself  by  any 
other  false  or  fabricated  testimony."  In 
Turner  v.  Com.,  86  Pa.  St.  54,  the  trial 
Judge  Instructed  the  Jury  on  the  subject  of 
an  alibi:  "If  proved,  it  constitutes  a  com- 
plete defense;  If  not  proved,  and  you 
think  tt  has  not  been  proved,  the  attempt 
to  mannfactore  evidence  Is  a  clrcnmBtance 
which  always  bears  against  the  person. 
No  innocent  person  is  driven  to  manufact- 
ure evidence."  Of  this  Instruction  It  is 
said  that  it  was  clearly  wrong.  In  this: 
'*that  the  Jury  are  told  thatthe  defendant, 
having  undertaken  to  defend  himself  on 
the  gronnd  ol  aUbU  must  produce  evidence 
sufQcient  to  work  his  acquittal,  or,  if  not, 
his  failure  is  In  Itself  evidence  of  guilt. 
This  Is  adding  a  peoalCy  to  what  may  be, 
not  the  defendant's  crime,  but  his  misfort- 
une,—a  result  that  we  cannot  sanction. 
Were  the  detendaut  detected  In  an  at- 
tempt to  corrupt  witnesses,  or  to  manu- 
facture evidence,  It  would  certainly  weigh 
heavily  against  blm;but  bla  fallare  to 
prove  a  given  point  In  bis  defense  la  no 
evidence  ot  such  attempt,  and  It  ought  not 
to  have  been  submitted"  as  having  any 
bearing  on  the  case.  Here  the  Jury  are 
told  that  a  failure  to  prove  the  defenae  of 


,a7/5i  satisfactorily  is  a  circumstance  un- 
favorable to  the  defendant,  hot  no  more 
so  than  an  attempt  to  clear  himself  by 
any  other  false  or  fabricated  testimony. 
The  failure  to  prove  aatlsfactoxily  the 
alibi  Is  placed  npon  the  same  basis  a«  an 
attempt  to  fabricate  tesUmonr.  We  can- 
not accept  this  as  correct.  The  defense 
of  an  alibi  may  be  true,  and  the  nvldenee 
fall  to  establish  it,  or  the  d^endant  may 
put  In  all  the  evidence  which  be  has  to 
prove  his  alibi,  and  It  may  not  be  satis- 
factory to  the  Jury,  yet  the  unsuccessful 
attempt  does  nut  prove  that  the  evidence 
Introduced  by  him  was  false  or  fabricated. 
If  the  attempt  to  prove  the  allbt  ts  by 
means  of  fabricated  evidence,  and  this 
fact  should  be  discloHcd,  it  would  be  un- 
favorable to  the  accused.  Its  unfavor- 
ableness  would  consist  In  thefact  that  the 
accused  was  attempting  to  shield  himself 
by  corrupting  the  administration  law, 
and  by  relying  upon  what  be  knew  to  be 
without  foundation.  Toler  v.  State,  1ft 
Ohio  St.  583. 

The  Judge  further  says  In  this  portion  of 
his  charge  that  If  the  accused  falls  to  prove 
satisfactorily  to  the  Jury  his  defense  of 
alibi  it  is  a  circumbtance  unfavorable  to 
him.  The  Jury  should  consider  all  the  evi- 
dence, and  they  have  a  right  to  draw 
therefrom  eonelaalons  favorable  or  unfa- 
vorable to  the  accused ;  but  tt  is  not  with- 
in Ihu  province  of  the  coart  to  do  this  for 
the  Jury.  A  further  discussion  of  this 
phase  of  the  charge  will  be  foand  under 
the  next  assignment  of  error. 

Again,  the  court  Instructs  the  Jury  that, 
"if  there  have  been  drcumstanoea  proven 
tending  to  show  that  the  defendant  was 
connected  with  the  homicide,  and  the 
knowledge  to  explain  such  circumstances 
is  plainly  shown  to  have  been  In  the  pos- 
session of  the  defendant,  and  it  you  are 
satisfied  from  all  the  evidence  that  be  has 
willfully  declined  or  Intentionally  omit- 
ted to  explain  such  drcumatanoes,  then 
soeb  omls^on  Is  a  farther  eircnmstaace 
unfavorable  to  the  Innocence  of  the  defend- 
ant. "  This  portion  of  the  charge  was  ex- 
cepted to  by  the  defendant. 

It  win  be  noted  that,  while  the  Judge 
informs  the  Jury  that  they  are  the  sole 
judges  of  all  the  evidence,  he  proceeds  to 
tell  them  that,Utberehave  been  proven  cl> 
cumatances  tending  to  show  that  the  ae- 
cused  was  connected  with  the  homicide, 
and  the  knowledge  to  explain  such  circum- 
stances  is  in  his  possession,  and  that  he 
has  willfully  declined  or  intentionally 
omitted  to  do  so,  snch  omission  Is  a  fur- 
ther circumstance  unfavorable  to  the  ac- 
cused. If  the  drcnmatances  tend  to  show 
that  the  accused  was  connected  with  the 
homicide,  he  is  required,  under  this  In- 
stroction,  to  explain,  or,  in  default,  it  Is 
counted  against  him.  It  Is  also  said  that, 
if  be  have  the  knowledge  to  explain  under 
the  circumstances,  and  fail  to  do  so,  It  la 
unfavorable  to  him.  The  word  "knowl- 
edge," In  the  connection  In  which  It  Is 
found,  would  seem  to  be  used  as  synosy- 
mouB  with ''ability.**  A  knowledge  to  ex- 
plain would  not  be  of  much  value  to  the 
accused,  unless  he  was  possessed  of  theabU- 
Ity  to  explain  the  circumstances.  The  ob- 
jection, however,  to  this  portion  ot  the 
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chaise  Is  that  the  Judge  la  notcbarslne 
apon  the  law  of  the  ca«e,but  Is  within  the 
pruTlnce  ol  the  jury.  In  Newberrj 
state.  S6  Fla.  884.  8  Sontb.  Rep.  445,  It  waa 
li^d  thatanlDBtractton  of  theconrt  to  the 
Jury  In  tbie  language:  "Always  reniem* 
berins  that  every  variance  or  contradlc* 
tlun  Is  not  of  itself  an  Indication  of  anyde* 
sign  to  evade  the  truth  on  the  part  of 
tfauae  testlfylDg,  '—was  Improper,  as  be- 
ing a  charge  on  the  facta  of  the  case.  In 
Gtbsun  V.  State,  26  Fla.  lOU,  7  South.  Rep. 
876,  It  was  aald  that  a  charge  of  the  conrt 
to  the  jury  that  "it  Is  the  privilege,  as 
well  as  theduty,  of  counsel  to  ar^ue  to  the 
beet  advantage  In  bebalf  of  their  clients. 
It  Is  the  study  of  a  Hfe-time  that  th»y  learn 
how  to  distort,  change,  color,  and  dis- 
color facts.  In  order  that  they  may  nse 
tbem  to  tbe  beat  advantage  of  their 
clients,"— was  lo  violation  of  the  atatute 
wblcb  forbids  a  Judge  to  chHrge  on  tbe 
facts.  In  Gamer  V.  State,  27  iFla.  — ,9 
South.  Rep.  It  Is  said  by  the  court: 
•*  It  is  the  province  of  thecourt  to  pass  up- 
on the  admleslbiltty  of  evidence,  but,  when 
It  Is  in,  Its  credibility  and  weight  are  qura- 
tionaforthe  Jury.  The  gaAranty  which 
oar  Btatate  gives  against  the  court  throw- 
ing the  weight  of  Its  opinion  as  to  any 
queetion  of  fact  when  charging  a  Jury 
wonid  be  of  little  or  no  benefit  to  litigants 
Ifjndgeawere  at  liberty  to  Intimate  the 
same  opinions,  making  rallngs  or  other- 
wise,  In  the  progress  of  a  cause.  Tbe  pol- 
icy of  our  Jurisprudence  la  that  a  Jury 
rtiall  dpelde  all  such  qoestlous  of  them- 
aelvee.  and  entirely  liberated  from  tbe  In- 
fluence of  an  Intimation  of  the  Judge's  Im- 
presslona. "  In  Plnson  v.  State,  27  Fla. 
— ,  9  South.  Rep.  706,  it  Is  said  that  "  not 
only  Is  tbe  trial  Judge  prohibited  from 
eharging  the  Jury  directly  as  to  the  suffi- 
ciency or  weight  of  tbe  evidence,  or  from 
aasumlng  In  bin  charge  ttaac  certain  facts 
In  issue  are  proven,  but  be  cannot  draw 
an  inference  or  presumption  of  fact  from 
the  evidence.  He  may  charge  as  to  the 
presumptions  which  the  law,  by  settled 
rule, draws  from  given  facta;  but  an  infer- 
ence of  fact,  or  tbe  conclusion  of  the  exist- 
ence of  a  fact  from  some  other  fact  or  facts, 
la  always  drawn  by  tbe  Jury,  who  are 
triers  of  questions  of  fact."  Tested  by 
these  decisions,  the  Instruction  under  cun- 
elderatlon  was  wrong. 

In  b\%  motion  for  a  new  trial  the  accused 
excepted  to  the  following  portion  of  the 
charge  to  tbe  Jury,  to-wit :  "  As  to  whether 
tbe  case  at  bar  and  the  Cotfee  Case,  be  hlm- 
aelf  being  on  trial,  are  paralld  cases,  and 
as  to  what  extenttbe  witness  Ike  Spanish 
may  have  been  Influenced  to  tell  a  He  on 
the  defendant,  Adams,  and  himself,  by  rea- 
son of  fear,  orb}' hopes  held  out  to  him, 
yon  alone  are  the  Judges  from  all  the  evi- 
dence." This  is  not  all  that  the  court 
charged  In  reference  to  the  Coffee  Case. 
The  other  portion  of  tbe  charge  on  this 
anbjeet,  and  which  Immediately  preceded 
the  portion  excepted  to.  Is  as  follows: 
"The  opinion  of  our  supreme  court,  read 
and  commented  on  to  tbe  court  by  the 
connsel,  In  the  case  of  Coffee  v.  State,  25 
Fla.  601,  6  South.  Bep.  493,  was  delivered 
upon  an  appeal  taken  by  Coffee  blmself  aft- 
er be  had  been  convicted  o!  murder  In  tbe 


flrst  degree  un  his  own  confession  of  guilt, 
extorted  from  him  through  fear  of  his  life, 
with  a  rope  around  his  neek,  placed  there 
by  an  excited  crowd,  and  who  made  him 
promise  to  tell  the  same  things  the  next 
day,  and  tu  stick  to  It  In  conrt,  aud  which 
confessions  were  afterwards  used  against 
him  on  bis  trial,  and  which  were  admitted 
as  evidence  over  the  objectlun  of  bis  coun- 
sel, because  bis  aald  confessions  had  been 
obtained  by  threats,  violence,  and  fear, 
and  because  bis  said  conbnslonB  were  not 
his  free  and  voluntary  act.  Tbe  law,  as 
laid  down  by  our  supreme  court  In  that 
case,  has  been  the  law  for  ages  in  alt  civil- 
ized countries.  Judge  Mitchell,  speaking 
for  the  court,  and  showing  that  such  con- 
fesslonscould  not  be  used  agalnstCoffee  on 
his  trial,  aaed  tbe  following  language,  and 
asked,  'Does  tbeevldence  clearly  show  that 
the  confession  made  at  Martel  was  freely 
and  voluntarily  made?'  and  then  goes  on 
to  say  as  follows:  'But  theday  beTore,  tbe 
prIsonr>r,  who  was  accused  of  a  most  atro- 
cionscrlmp,  was  taken  by  the  guard, under 
whose  protection  he  slioald  have  been, 
from  the  very  presence  of  the  officers  of  tbe 
law.lnelnding  tbejastlce  of  tbe  peace,  car* 
ried  to  the  woods  near  by,  with  a  rope 
around  hla  neck,  and  there  swung  np  to  a 
limb,  and  before  the  muzzles  uf  shotguns 
and  Winchester  rifles,  and  being  told  It 
was  hla  tnal  hour,  was  forced  to  confess 
that  be  was  guilty  of  tbe  crime  with  wblcb 
he  was  charged,  forced  to  promise  that 
be  would  atlck  to  tbe  confession  he  had 
made,  and  forced  to  promise  that  be 
would  stick  to  what  he  then  confeaaed  fn 
court.'"  The  portion  of  thecharge  except- 
ed to  contains  two  propositions,  viz.,  to 
what  extenttbe  case  at  bar  and  the  Coffee 
Case  are  parallel,  and  to  wbat  extent  the 
witness  Spanish  was  Influenced  In  bla  tes- 
timony by  reason  of  hope  or  fear.  One  of 
the^e  propositions,  vls.,aB  to  what  extent 
Spanish  was  Influenced  by  hope  or  fear. 
Is  unquestionably  correct,  and  under  the 
rule  In  reference  to  exceptions  we  might 
decline  to  consider  this  assignment  of  er- 
ror; but,  as  tbh}  case  must  go  backfor  an- 
other trial.  It  la  nut  Improper  for  us  to  ex- 
prsss  our  opinion  In  reference  to  the  poru 
tlon  of  the  charge  on  tbe  Coffee  Case.  Un- 
der our  Judicial  system  tbe  trial  Judge  In- 
structs tbe  Jury  only  on  the  law  of  the 
case.  In  doing  this  he  Informs  them  wbat 
la  the  law  applicable  to  the  caseundercon- 
slderatlon.  To  state  to  the  Jury  the  facts 
of  a  case  already  adjudicated  by  our  an- 
prenie  court,  and  then  submit  to  them  the 
question  whether  or  not  that  case  and  tbe 
one  under  consideration  are  parallel, 
would  be  improper,  and  would  not  be  giv- 
ing tbem  the  law  of  the  case,  but  wonld 
be  leaving  the  Jury  to  form  notions  of  the 
law  by  a  comparison  of  the  two  eases. 
The  principle  of  the  law  In  reference  to  tbe 
admission  of  vnluntanr  confessions  was 
applied  In  the  Coffee  Cfase,  and  the  same 
principle  must  be  applied  In  every  case 
coming  up  for  adjudication  where  the 
facts  make  it  applicable.  The  question  dis- 
cussed in  that  portion  of  the  Coffee  Case 
submitted  by  the  Judge  to  the  jury  has  ref- 
erence to  the  admlssiblltty  of  the  confes- 
sions In  evidence,— a  quvatlon  exclusively 
within  the  prurlace  of  the  court.  In  tbe 
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Coffee  Cam  the  trial  coart  drrcd  In  permit- 
ting to  go  before  the  Jury  tbe  conteaslons 
of  the  accused,  but  In  the  case  before  uh  no 
objection  was  made  to  the  evidence  ol  Ike 
Spanish  on  the  ground  thatltwasnritvol- 
uatary.  It  is  true  that  some  testimony 
was  introduced  tending  to  show  that,  be- 
fore Spanish  made  a  former  statemeDt  Im- 
plicating the  accnsed,  thrents  were  made 
against  him,  and  indacements  were  held 
out  to  him,  to  make  the  statement;  but 
these  were  matters  properly  laid. before 
the  Jury,  in  order  that  they  might  arrive  at 
a  correi-t  verdict  aa  to  whether  or  not  bla 
testimony  on  the  trial  was  false.  The  Jury 
have  nothing  tu  do  with  the  questions  as 
to  the  admisHiblllty  of  evidence,  and  we 
think  the  court  erred  In  Instructing  them 
as  It  did  In  reference  to  the  Coffee  Case. 

A  further  exception  to  the  charge  of  the 
court  1h  based  upon  the  following  portion, 
viz.:  "Malice  is  implied  from  any  deliber- 
ate, cool.  Injurious,  and  unlawlul  act 
against  another,  which  ahnws  an  aban- 
doned aud  malignant  heart;  and  if  one 
perHon,  without  apparent  provocation, 
willfully  and  Intentionally  and  unlawfully 
shoots  another  with  a  deadly  weapon,  al- 
though he  had  no  previouB  malice  or  111 
will  against  the  party  slain,  yet  he  Is  pre- 
sumed to  have  had  such  malice  at  the  mo- 
ment of  the  shooting,  and,  unless  the  evi 
dence  shows  that  he  was  acting  from 
some  innocent  or  proper  motive,  or  that 
he  was  justified  or  excusable,  BDCb  killing 
would  be  mnrrlcr.  (It  Is  a  pi-esnmption  of 
law  That  every  sane  man  intends  the  nat- 
nrnl  and  renAonnble  consequence  of  his 
own  free  and  voluntary  acts,  and  It  a 
sane  person  willfully  and  Intentionally 
fires  a  load  of  buckshot  into  the  body  of 
another  pervon  In  close  proximity  to  him, 
it  Is  an  Inference  of  the  law  that  be  Intends 
thereby  to  caune  great  bodily  harm  or 
death ;  and,  unless  such  shot  was  flred  un- 
der circumstances  showing  justification  or 
excuse,  then  It  Is  an  Inference  of  Jaw  and 
the  law  presumes  that  it  was  maliciously 
dune.)  And  If  the  evidence  ahuns  that 
such  shot  was  fired  In  pnrsnance  of  a 
well-formed  purpose  to  kill  such  peraou 
nnlawfuily,  or  to  kill  a  human  being  un- 
lawfully, and  the  peraon  shot  dies  from 
the  effect  of  the  wounds  then  and  there 
given,  then  the  person  firing  such  shot  Is 
guilty  of  murder  In  the  first  degree,  even 
though  prior  to  such  killing  the  relatlonu 
of  the  slayer  and  the  slain  might  have 
been  friendly,  or  apparently  friendly,  and 
even  though  the  motive  for  sui-h  unlaw- 
ful act  be  not  fully  proven,  or.if  proven, It 
appears  totally  Inadequate  to  you.** 

Prior  to  the  enactment  of  the  statute 
on  the  subject  of  homicide  lu  1868,  the 
roniuion-law  rule  in  reference  to  presump- 
tions of  malice  from  the  act  of  killing  a  hu- 
man being  oDtalned  In  this  state.  By 
this  rule  the  offense  of  murder  was  estab- 
lished by  proving  the  fact  of  killing,  and 
then  It  devolved  upon  the  accuited  to 
show  the  facts  and  circumstances  reducing 
the  crime  to  a  lower  degree,  or  showing 
that  the  killing  was  Justifiable  orexcu»- 
ahle,  unless  such  facts  and  circumstanced 
appeared  from  the  proofs  on  the  part  nt 
the  state.  Holland  r.  State.  12  Fla.  117; 
tiladden  v.  State,  18  Fla.  623;  Dlxou  t. 


State,  Id.  637.  It  was  held  In  Dnkesv. 
State.  14  Fla.  4»9,  that  tbl«i  common-law 
rule  was  essentially  changed  by  the  stat- 
ute, and  that  this  legal  presumption  of 
malice  arising  from  the  fact  of  killing  no 
longer  existed.  The  Interpretation  placed 
upon  the  statute  by  the  previous  decis- 
ions of  this  court  has  wrought  a  decided 
change  in  the  law  of  felonious  homicide, 
and  one  necessary  to  be  observed  in  lay- 
ing down  the  law  on  this  subject.  Dukua 
v.  State,  supra;  Ernest  v.  State,  20  Fla. 
S83.  This  change  Is  so  radical  as  to  re- 
quire a  departure  from  the  common-law 
Indictment  In  alle^ng  the  olfonse  of  mur- 
der. Denham  T.  State,  22  Fla.  664;  Wig- 
gins V.  State.  2S  Fla.  180, 1  South.  Kep. 
693.  In  fact  the  common-law  offense  of 
murder  no  longer  exists  In  this  state,  and 
In  lieu  thereof  we  have  the  statutory  crime 
of  prpmedltated  killing.  Under  our  adju- 
dications the  law  does  not  presume  mal- 
ice or  a  premeditated  design  from  the  mere 
fact  of  killing.  The  statute  declares  mur- 
der In  the  first  degree  to  be  a  killing  with 
a  premeditated  design  to  effect  the  death 
of  the  person  killed,  or  a  human  being. 
The  act  of  killing  Is  only  part  of  the  of- 
fense, and,  In  order  to  be  complete,  It 
must  be  done  with  a  premeditated  de- 
sign to  effect  death.  The  antmaa  with 
which  the  killing  was  done  mnnt  be 
ascertained  from  the  facta  and  clrcnni- 
Btunces  of  the  case.  In  every  ease  the 
question  of  a  premeditated  design  is  one 
of  fact,  tike  every  other  tact  In  the  case, 
to  be  ascertained  by  the  jury  from  the  te»- 
tlmony.  Savage  T.  State,  18  Fla,  909.  In 
charging  the  Jury  on  the  subject  of  pre- 
meditation the  court  cannot  draw  con- 
clusions from  the  facts  any  more  than  it 
can  upon  any  other  branch  of  the  case. 
The  portion  of  the  charge  now  under 
consideration  contains  some  correctatate- 
ments  of  the  law  on  this  snbject,  but 
mixed  along  with  these  statements  are 
some  proposltiona  that  are  not  correct  as 
to  the  presumptions  of  the  law  on  the 
enbject  of  premeditation  or  malice.  In 
this  charge  It  Is  asserted  that  it  "is  a  pre- 
sumption law  that  every  sane  man 
Intends  the  natural  and  reasonable  conse- 
quence of  bis  own  and  free  voluntary  acts, 
and.  If  a  sane  person  willfully  aud  Inten- 
tionally fires  a  load  of  buckshot  Into  the 
body  of  another  person  in  close  proximity 
to  him.  It  is  an  inference  of  the  law  that 
he  Intends  thereby  to  cause  great  bodily 
harm  or  death."  So  far  there  la  no  ob- 
jection, but  immediately  following  It  is 
said:  "And  unless  sucta  shut  was  flred 
under  circumstances  showing  Justification 
or  excuse,  then  It  Is  an  Inference  of  law 
and  the  law  presumes  tnatitwas  matl- 
clouBly  done."  This  clause  asserts  that 
the  law  presumes  malice  from  the  mere 
tact  of  killing.  In  tht  absence  of  any  other 
showing;  and  In  this  respect  It  Is  wrong. 
The  law  does  not  Imply  or  presume  malice 
or  premeditation  from  the  fact  of  killing. 
This  must  be  shown  by  the  facts  and  cir- 
cumstances of  the  case;  and  the  Jury,  and 
not  the  court,  can  Infer  malice  or  premedi- 
tated design  from  the  facts.  To  state  the 
matter  briefly,  under  oar  adjadicatlone 
the  court  must  submit  tbe  question  of 
premeditation  Inat  aa  it  would  any  oth- 
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er  qncBtlon  of  fact  arleloK  In  tbe  case.  On 
tbe  faetH  uf  the  ease  belure  an,  we  do  not 
commit  ourselves  to  the  proposition  that 
the  accneed  woold  be  entitled,  for  the  er- 
ror mentioned,  to  a  rererHal  ofthejudg- 
inent.  In  the  absence  of  other  errora. 
Bowever  erroneous  the  ]ndf;e  was  In 
charging  tbe  Jury  that  malice  or  premedi- 
tation was  a  preaamptioD  of  law,  yet,  if 
tbpy  believed  tbe  accnsed  shot  the  de- 
ceased under  the  circumstances  of  this 
case,  the  fact  that  it  was  done  with  pre- 
meditation was  Irresistible. 

The  accused  assigns  as  error  the  follow- 
ing other  portion  of  tbe  charge  of  the 
court  to  tbe  lury,  vis. :  "  It  is  natural  and 
bnmunloryou  to  sorrow  when  yon  con- 
template the  fact  that  yonng  Moore  was 
suddenly  strnck  down  in  the  morning  of 
life,  and  sent  Into  the  presence  o<  the 
eternal  Judge,  with  no  time  for  prepara- 
tion; nor  can  humanity  refnse  to  show  Its 
tears  with,  and  to  sympathize  with,  his 
young  wife  and  her  little  babes;  and  it  is 
equally  nataral,  and  our  humanity  can- 
not help  sympatblslngwltb  a  fellow-belng 
on  trial  lor  bis  life,  and  tor  hU  taithfa  I  wiU 
and  her  Innocent  children,  for  his  weeping 
mother  and  devoted  brother;  but  you 
were  nt»t  sworn  to  try  the  case  by  your 
sympathies,  bat  by  tbe  evidence  as  de- 
livered to  you  by  the  witnesses  onthe  wlt- 
nesH  stand  und^r  their  oaths."  Immediate- 
ly preceding  this  portion  of  tbe  charge  the 
Judge  bad  stated  to  the  Jury  that  much  bad 
been  said  abonttheconseqnences  to  society 
and  the  accnsed  growing  out  of  their  ver- 
dict. It  is  not  objectionable  for  the  court 
to  call  the  attention  of  the  Jury  to  tbe  fact 
that  they  are  to  try  the  case  by  the  evi- 
dence given  to  them,  and  not  by  their 
aympatbies.  No  donbt  tbe  able  Judge 
wbosatatttaetalalot  this  case  thought 
It  proper  tocantlon  the  Jury  against  being 
led  astray  by  tbelr  sympathies.  Tbe  lan- 
gnage  of  tbe  charge  employed  to  accom- 
plisb  this  object,  however.  Is  calculated  to 
impress  tbe  mind  with  the  idea  that  the 
rery  condition  against  which  tbe  Judge  was 
seeking  to  guard  veas  likely  thereby  to  be 
produ«*ed,  to-wlt,  an  undue  excitement  of 
tbe  sympathies  of  the  Jury. 

Another  asslgament  of  error  Is  "that 
the  defendant,  during  the  progress  vf  the 
trial,  was  carried  from  the  coart-room 
against  bte  eonsent.  and  locked  op  In 
Jail. " 

The  bill  ol  exceptions  shows  that  an 
objection  was  made  by  the  counsel  for  the 
accused  to  the  competency  of  Ike  Spanish 
us  a  witness  for  the  state,  and  pending 
the  discussion  of  this  question  bofore  the 
cuort  tbe  Jury  was  sent  from  the  court- 
room. The  officers  who  had  tbe  custody 
of  the  defendant,  Adams,  through  mistake 
took  him  also  from  the  court-room,  and 
carried  blm  to  Jail.  Counsel  for  the  de- 
fendant then  proceeded  to  discuss  before 
the  court  the  competency  of  Iku  Spanish 
as  a  wltneHH,  and  had  proceeded  abont  10 
minutes  with  the  dlticusslon  In  the  absence 
of  the  prisoner,  when  bis  presence  was 
missed.  The  state'sattorneycalled  the  at- 
tention of  tbe  court  to  the  absence  of  the 
prisoner,  and  thereupon  tbe  court  requests 
«d  tbe  counsel  for  defendant  to  saspnnd 
bis  ai^ument,  which  he  did,  at  the  same 


time  excepting  to  tbe  removal  of  the  pris- 
oner from  the  coart-room  without  hla 
consent,  and  of  his  being  deprived  of  a 
right  guarantied  by  the  constitution. 
On  the  return  of  the  prisoner  to  the  court- 
room the  Judge  requested  his  attorney,  In 
order  to  save  any  difficulty  that  might 
a  rise  by  reason  of  the  inadvertence,  to  com- 
mence anew  bis  argument,  and  that  the 
court  would  hear  his  views  and  authori- 
ties anew.  Defendant,  by  bis  counsel,  de- 
clined to  say  anything  further,  but  insist- 
ed that  his  objection  to  taking  the  accused 
from  the  court-room  be  noted.  Without 
any  argument  further,  either  from  defend- 
ant or  tbe  state,  the  court  decided  that 
the  witness  was  competent  to  testify 
against  the  accused.  It  was  early  decided 
in  this  state,  and  has  been  rigidly  adhered 
to  In  later  decisions,  that  the  prisoner  bas 
the  right  to  be  and  In  tact  must  be  present 
during  the  trial  of  a  capital  case,  and  no 
steps  can  be  taken  by  the  court  in  his 
absence.  Holton  v.  State,  it  Fla.  476,  600; 
Gladden  v.  State.  12  Fla.  662;  Irvin  v. 
Htate.  19  Fin.  872.  There  la  no  doubt 
about  the  tact  that  the  accused  here  waa 
taken  from  the  conrt-room  and  remained 
out  for  at  least  10  minutes  during  the  dis- 
cussion of  the  competency  of  a  witness 
against  him.  He  has  the  right  to  be  pres- 
ent and  to  hear  questions  of  law  as  well 
as  questions  of  tact  discussed,  and  In  fact 
no  steps  can  be  taken  In  the  case  in  his 
absence.  Tbe  court  must  see  In  capital 
cases  that  the  accused  Is  present  before 
any  proceedings  are  taken  in  the  case. 
The  fact  that  the  court  directed  the  argu< 
ment  to  be  gone  over  again  could  not  pos- 
sibly reHtore  the  accused  to  the  position  of 
hearing  what  had  already  been  said  In 
bis  absence. 

The  last  ground  of  the  motion  for  anew 
trial  Is  "that  the  Jury  received  whisky 
during  the  progress  of  the  trial." 

The  brother  of  the  accused  made  an  affi- 
davit stating  that  he  learned  from  the 
bailiff  that  be  had  taken  Jugs  of  whisky 
from  the  express  office  for  several  mecn- 
bers  of  the  Jury,  and  that  whisky  was 
conveyed  to  them,  from  time  to  time,  dur- 
ing the  progress  of  tbe  trial.  The  balllB 
J.  C.  Marcum  filed  an  affidavit.  In  which 
he  states  that  be  took  from  the  express 
office  lor  the  Jury  a  half-gallon  Jug  of  whis- 
ky, and  that  daring  the  trial  four  of  the 
Jurors  were  sick,  and,  under  instructions 
from  the  court,  he  gave  tbe.  Jury  small 
portions  of  said  whisky  at  a  time,  as 
medicine;  and  that  at  no  time  was  any 
one  of  said  Jury  under  tbe  Influence  uf  said 
Ilqaor,  but  they  were  sober,  thoughtful, 
and  very  discreet,  both  In  and  out  of  the 
court.  The  other  bailiff  makes  an  affida- 
vit corroborating  Marcum's  statement. 
There  Is  nothing  to  show  that  the  Jury 
received  any  whTskyexceptwhatthe  court 
permitted  to  be  given  to  them  as  medi- 
cine; and  it  Is  made  affirmatively  to  ap- 
pear, and  there  is  nothing  to  the  con- 
trary, that  there  was  no  misbehavior  on 
the  part  of  the  Jury  In  consequence  of  the 
whisky.  Tbe  court  did  not  err  In  refusing 
to  set  aside  tbe  verdict  on  the  ground 
that  whisky  was  given  to  the  jury.  Bird 
v.  State,  IS  Fla.  408. 

There  are  some  other  asslgnmenta  ol 
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error  in  tbe  record,- and  one  involTlng  a 
gran  qnestion  of  mlBCondact  on  the  part 
of  the  balllR  In  cbarse  of  the  Jury  and  one 
of  Che  Juron*.  As  the  case  has  to  go  back 
on  other  grounds  (or  a  new  trial,  and 
tbeiie  aHdlgnnients  of  error  present  ques- 
tions that  are  not  likely  to  arise  agofn, 
we  will  not  proloQK  this  opinion  by  dis- 
cussing them.  In  a  case  like  this,  where 
human  life  is  involved,  the  verdict  of  the 
Jury  shonld  not  be  Influenced  by  any  Im- 
proper  considerations,  and  no  avenue  of 
Improper  approach  shonld  be  left  open. 
We  feel  that  we  can  rely  upon  tbe  circuit 
Judge  to  guard  against  an  opportunity  to 
improperly  Influence  the  verdict  of  the 
Jury. 

For  the  erroifl  herdn  pointed  out  the 
Judgment  In  this  case  mnst  be  reversed, 
and  a  new  trial  awarded. 


(»  Fla.  W) 

State  ax  ref.  Flbuino,  Governor,  v.  Cbaw- 
FOBH,  Secretary  of  State. 

iSujntime  Court  <^  Florida.   I7o7. 18, 1801.) 

ICakdamub  to  Sbcbbtabt  or  Statb  —  Election 

OF  UniTBD  8T1.TM  SSXATOB— DUTIBS  OW  SeCBB- 

TABT  ov  Stats. 

1.  Tbe  perform anoe  of  a  clear  ministerial 
dn^  may  be  required  of  the  secretary  of  state 
by  tnandamiu. 

8.  Keitber  tbe  secretary  of  state  nor  the  sn- 
preme  court  of  Florida  has  power  to  pass  upon 
the  l^llty  of  an  election  ofa United  Utates  hO' 
ator  by  the  legislature,  or  of  an  appointment  of 
a  senator  by  tbe  executive  of  the  state.  The 
power  is  in  the  United  States  senate  alose. 

8.  The  oommlssionof  a  United  States  senator 
appointed  by  the  ^oY^mov  should  be  signed  by 
the  governor,  and  sealed  with  the  great  seal  of 
state,  and  oonntenigned  by  the  secretary  of  state, 
In  aeoordaaoe  with  section  14,  art.  1,  ox  the  con- 
Btitatlon  of  this  state. 

4.  Whore  there  boa  been  an  eleotioo  of  a 
United  States  senator  by  the  legislature,  and  aft- 
erwards tbe  fiovemOT,  holding  that  there  is  ava- 
oancy  in  the  office  on  aocoant  of  the  Illegality  of 
suoh  election,  signs  an  appointment  or  commis- 
aion  of  a  United  States  senator,  and  requests  the 
secretary  of  stAte  to  seal  the  same  with  the  great 
seal  of  state,  and  to  countersign  It,  It  Is  the  doty 
of  the  Beore^ry  to  do  so,  and  be  has  no  right  to 
refnse  booanse  be  deems  the  governor's  action 
Illegal.  If  he  refuses  the  performance  of  tbe 
duty.  It  may  be  required  by  mandamus. 

6.  A  commission  Is  not  complete  Tintil  it  has 
been  ^gned,  conntersignod,  and  sealed  In  so- 
oordaooe  with  sectionl4  of  artlclei,  nor  is  a  copy 
of  an  Qooompleted  oommissicm,  or  of  the  reoMn 
thereof,  evidence  of  any  appointment  to  offloe. 

&  Afflxihg  the  seal  of  state  to  an  executive 
appolntmentof  aUnited  States  senator,  and  coun* 
tersigning  tbe  same,  does  not  commit  the  secretary 
of  state  to  the  legality  of  such  appointment.  It 
implies  no  opinion  as  to  tbe  legality  of  eltber 
such  appointment  or  of  a  prerlons  election  of  an- 
other penon  to  thesame  place  by  tbe  legislature. 

7.  The  oommlBsioning  of  a  United  States  sen- 
ator or  other  publio  ofBoer  Is  a  matter  of  public 
interest,  and  It  is  the  duty  of  tbe  executive  to 
see  that  his  commissions  of  persons  a^winted  to 
offloe  are  oomploted ;  and  as  Uie  dllef  magistrate, 
otiarged  with  seeing  that  the  laws  are  faithfully 
executed,  he  is  a  proper  relator  in  a  prooeeding 
by  mandamus  to  require  tbe  seaUng  snd  ooun- 
terslgalng  of  a  oommission. 

(Si/Uobtu  by  ths  CoMri.) 

Petition  for  m&nd&mvB  by  Francis  P. 
Flemlnflf,  governor  of  the  state,  to  compel 
John  Ij.  Crawford,  secretary  of  state,  to 


seal  and  countersign  the  appointment  aad 
commission  of  Robert  H.  M.  Davidson  as 
Dnited  State  senator. 

The  other  factsfully  appearin  the  follow- 
ing statement  by  Binet,  C.  J. : 

The  alternative  writ,  tbe  declaration 
in  caasee  of  this  character,  states  In 
substance  that,  on  the  22d  day  of  Sep* 
tenjber  of  tbe  present  year,  tbe  relat- 
or, Francis  P.  Fleming,  the  governor 
of  this  state,  he  having  ascertained  and 
determined  that  a  vacancy  existed  In 
the  office  of  Dnlted  States  senator  from 
this  state,  did.  In  exercise  of  the  power 
conferred  upon  him  by  law,  proceed  to  ap- 
point Robert  H.  M.  Davidson,  a  cittien  of 
the  state,  having  all  the  legal  qnallflra- 
tloDs  fur  such  office,  to  be  United  States 
senator  from  Florida,  to  flll  such  vacancy 
until  the  meeting  of  the  next  legislature; 
and  that,  to  evidence  and  give  effect  to 
such  appointment,  the  petitioner  prepared 
and  signed  an  appointment  or  commis- 
sion In  tbe  words  and  figures  following, 
to-wit: 

"In  tbe  name  of  the  state  ol  Florida, 
To  all  whom  these  presents  may  corns, 
greeting: 

"Whereas,  the  term  of  office  of  Wllklnsoa 
Call,  ns  United  States  senator  from  Flori- 
da, expired  on  tbe  third  day  of  March,  A. 
D.  1891,  daring  tbe  recess  of  tbe  legislature 
of  said  state,  wbereby  a  vacancy  then 
happened  In  the  oflloa  of  United  States 
senator  from  Florida  during  sach  recess 
as  aforesaid;  and  whereas,  a  senator  has 
not  been  chosen  by  tbe  iegislatnre  <rf  the 
state  of  Florida  to  flll  sncb  vacancy;  and 
whereas,  tbe  legislature  of  tbe  state  rrf 
Florida  Is  not  now  in  session,  and  a  recess 
thereof  exists  at  this  time: 

"Now,  therefore,  1,  Francis  P.  Fleming, 
governor  of  tbe  state  of  Florida,  by  vlr- 
tae  of  the  authority  in  me  vested  by  the 
constltntion  of  the  United  States,  have 
appointed,  and  by  these  presents  do  here- 
by appoint.  Robert  H.  M.  Davidson  to  be 
United  States  senator  from  the  state  of 
Florida,  until  the  next  meeting  of  the  leg- 
islature of  tbe  state  <A  Florida, 

"In  testimony  whereollhave  bersanto 
set  my  hand,  and  caused  lAe  Kreat  seal  a< 
the  Btste  to  be  affixed,  at  Tallahassee, 
this  twenty-second  day  of  September,  A. 
D.  one  thousand  el^bt  hundred  and  ninety 
one,  and  of  the  independence  of  the  United 
States  the  one  hundred  and  sixteenth 
year. 

"FRAKOm  P.  FLBMINOi 

"Ctovernor  of  Florida. 

"Attest:   . 

"Secretary  ol  State." 

Thatthei*eapnn  the  said  governor  caused 
the  said  appointment  orcommissiun  to  be 
transmitteti  to  tbe  defendant,  John  L. 
Crawford,  sscretary  instate  of  this  state, 
and  Instructed  and  directed  him  to  seal 
it  with  tbe  grea  t  seal  of  the  state,  and  to 
eounteralgn  the  same  as  a  due  and  proper 
attestation  of  tbe  executive  act  of  such 
appointment,  to  be  delivered  to  said  Da- 
vidson as  his  foil  and  complete  appoint- 
ment to  besach  United  Statessenator,and 
tbe  evidence  thereof;  but  that  the  said 
Crawford,  secretary  of  state.  In  dlsrsgard 
of  bis  duty  In  the  premises,  failed  and  rs- 
losed  to  seal  tbe  said  appolntmoit  or  cum- 
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mission  with  tbu  great  seal  of  tbe  state, 
and  tu  countersign  tbe  same,  and  has 
failed  and  refused,  and  still  rafosea,  ao  to 
do,  to  tbe  great  pr^ndleeBod  injury  ofthe 
people  of  the  state. 

Tbat  afterwards,  on  or  about  October 
]3, 1R91.  tbe  said  goTernor  required  and 
Instructed  William B. lAmar.the  attorney 
general  of  tbe  state,  to  institute  proceed- 
ings In  tbls  court  to  procure  the  writ  of 
wand um us  to  require  the  said  secretary 
of  state  to  seal  such  appointment  or  com- 
mission with  such  sea],  and  to  countersign 
the  same,  but  tbe  attorney  general  has 
tailed  and  refused,  and  still  retnsea,  to  In- 
stltnte  the  proceedings. 

Tbe  writ  then  recites  the  prayer  of  tbe 
petition :  That,  In  order  to  protect  and 
secure  tbe  public  interests  in  tbe  premises, 
and  to  enforce  ond  carry  into  effect  his 
said  executive  act  as  such  governor,  tbe 
writ  may  Issue,  and,  In  compliance  with 
Buch  prayer,  directs  tbe  secretary  c!  state 
to  seal  and  countersign  tbe  said  appoint- 
ment or  commission,  or  to  ahowcouse,  on 
the  day  and  at  tbe  time  mentioned  tbere- 
in,  wby  he  bad  not  done  so. 

On  tbe  29tb  day  of  October,  at  the  time 
stated  in  such  writ,the  secretary  of  state 
made  return  tosucb  writ,stHtingin  effect: 

(1>  That  this  rourt  has  no  Jurisdiction 
of  tbe  resDondent  on  tbe  case  made  by  tbe 
writ  in  respect  to  the  specific  act  sought 
to  be  enforced. 

(2)  That  the  relator,  tbe  governor,  has 
no  snch  Interest  in  or  relation  to  the  spe- 
elflc  act  sought  to  be  enforced,  upon  tbe 
allegations  ut  the  writ,  as  autburlies  or 
Jaetlfleshim  In  instituting  this  proceeding. 

(8)  That  tbe  state  has  no  snch  interest 
in  or  relation  to  the  specific  act  sought  to 
be  enforced,  upon  tbe  allegations  of  tbe 
writ,  as  authorizes  the  Institution  of  the 
proceeding  by  tbe  atate*  or  on  its  behalf, 
or  by  or  on  relation  of  tbe  governor  of 
tbe  state. 

(4)  Tfaat  tbern  is  no  law  enjoining  upon 
tblB  respondent  the  pwformance  at  the 
specific  act  sought  to  he  enforced. 

iS)  That  It  does  notappear  tbat.the per- 
formance of  the  specific  act  therein  sought 
to  be  enforced  is  necessary  to  make  eflect- 
nal  the  alleged  appointment. 

(6)  That  the  allegations  of  the  writ  are 
sotsufilcienc  to  show  that  tbe  relator  has 
a  right  to  enforcement  of  the  specific  act 
Bonghfe  to  be  enforced. 

(7)  That  the  [letltloner  is  now,  and  was 
on  September  22,  18dl,  governor  of  tbe 
state;  that  defendant  has  no  means  of 
knowing,  and  does  nut  know,  whether,  on 
ur  before  tbe  day  mentioned,  tbe  petl- 
tluner  claimed  to  have  ascertained  and  de* 
termined  there  was  a  vacancy  In  the  ofl!lce 
of  United  States  senator  from  tbe  state 
of  Florida,  nor  tbe  several  grounds,  meth- 
ods, and  processes  upon  and  throngh 
which  such  alleged  ascertainment  and  de- 
termination was  had,  other  than  as  pro- 
claimed by  said  petitioner  to  tbe  people 
of  Florida,  under  a  writing  made  and 
publlataed  by  blm  on  the  4tb  day  of  Au- 
gust ofthe  present  year,  a  copy  of  which 
writing  is  annexed  as  a  part  of  this  re- 
turn, for  tbe  purpose  of  sfaowlng  merely 
tbe  claim  therein  set  up,  and  the  alleged 
groonds  and  tbe  reasoning  upon  and  by 


wblch  the  alleged  ascertainment  and  de- 
termination was  reached. 

That  no  vacancy  In  the  office  of  the 
United  States  senator  existed  nn  the  said 
22d  day  of  September;  that  "theretofore" 
the  vacancy  created  by  tbe  expiration  of 
tbe  term  of  office  of  VTllklnson  Call,  United 
States  senator,  had  been  filled  bythe legis- 
lature of  the  state,  by  wbom  Wilkinson 
Call  was  duly  and  constitutionally  elected 
United  States  senator,"  as  shown  by  a  duly- 
certified  copy  of  said  legislative  proceed- 
ings, "filed  as  a  part  of  the  return:  and 
that  Wilkinson  Call  applied  for  and  ob- 
tained from  the  respondent  a  duly<certi- 
fled  copy  of  9ald  proceedings,  to  be  pre- 
sented to  tbe  senate  of  the  united  States, 
as  the  due  and  legal  evidence  of  bis  eleo- 
tinn  as  such  senator. 

That  It  Is  true  that  the  governor  did 

f>repare  and  sign  "the  document  In  writ- 
ng,"  a  copy  of  which  Is  set  out  in  the 
alternative  writ,  aod  thereupon  caused 
the  same  to  be  transmitted  to  respondent, 
with  instructions  to  him  to  seal  with  tbe 
great  seal  of  state,  and  countersign  tbe 
same,  and  that  this  respondent  refused  so 
to  do. 

That  the  communications  and  transac- 
tions by  and  between  tbe  governor  and 
the  attorney  general,  constituting  tbe 
former's  alleged  demand,  and  tbe  latter'a 
alleged  refusal,  to  Institute  proceedings 
to  procure  from  this  court  tbe  writ  of 
mandamaa  for  the  purposes  alleged,  were 
conducted  In  writing,  and  a  copy  ot  the 
same  is  annexed  as  a  part  of  the  answer. 

All  of  this  return,  except  tbe  paragraphs 
numbered  from  1  to  6,  Inclusive,  was  de- 
murred to  as  not  setting  up  facts  anffl- 
dent  in  law  to  bar  the  writ,  and  ibe 
six  paragraphs  were  treated  as  a  demur- 
rer, and  the  demurrer  Joined  In. 

Fred.  T.  Jfj-ere.for  plaintiB.  A.  W.  Cock- 
nil  A  SoDt  for  defendant. 

Banbt,  C.  J.,  (After  ststlngr  tbe  fte£«.) 
That  tbe  writ  oimaBdamua  lies  to  require 
the  performance  of  a  clear  official  duty, 
not  involving  discretion,  by  any  one  ot 
the  "administrative  officers  of  the  exec- 
utive department"  of  this  titate,  (sections 
8. 17,  20.  26,  art.  4,  Const.  18S6,)  Is  a  set- 
tled pi*opofiltlon  of  la  w  in  Florida, 
(Towfe  V.  State.  8  Fla.  202;  State  v.  Gam- 
ble, 18  Fla.  9;  State  v.  Board,  Id.  55; 
State  v.Board.  16  Fla.  17;  State  v.  Board, 
17  Fla.  29;  State  v.  Drew,  Id.  67;  State  v. 
Barnes,  25  Fla.  298,  6  South.  Bep.  722.) 
To  hold  that  the  mere  fact  of  these  offi- 
cers belonging  to  the  executive  department 
of  the  government  should  exempt  them 
from  this  Judicial  process,  as  to  a  plain 
ministerial  duty,  or  where  they  are  given 
no  official  discretion,  would  be  In  Irrecfm- 
cilable  antagonism  to  a  consistent  line  of 
Judgments  running  back  over  40  years. 
There  Is,  moreover,  nothing  In  the  five 
cases  specially  called  to  our  attention  In 
behalf  of  the  defendant,'  apd  noticed  in 
the  next  paragraph  of  this  opinion,  to 
cause  us  to  doubt  the  correctness  of  the 
couclnsion  reached  by  our  predecessors, 
even  though  the  conclusion  was  arrived 
at  In  the  face  of  conflict  of  autborlty,— a 
condition  not  unfrequently  confronting 
appellate  conrtg. 
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The  case  of  Com.  t.  Wickersliam,  90  Pa. 
St.  311,  ho]:38  that  the  wrtt  did  not  lie  In 
the  court  of  common  pleas  aKaluBt  the  de- 
fendant, who  was  superiotebdent  of  pub- 
He  InstmctioQ,  as  that  court  had  never 
been  eiven  power  to  Issue  It  against  state 
officers.  It  Is  stated,  however,  in  the 
opinion  of  the  judge  ol  the  common  pleas, 
which  opinion  Is  adopted  bj  tlie  snpreme 
court,  that  by  an  act  of  May  22,  1792, 
which  continued  in  force  until  abrogated 
by  a  convention  held  in  1872-73,  for  lorm- 
tafs  a  new  constitutloD,  (Com.  t.  Hftrt- 
ranft,  77  Pa.  St.  164.)  Buch  power  bad  ex- 
isted In  the  supreme  court,  and  tbat  no 
Inconvenience  was  ever  felt  from  Its  exor- 
cise by  that  tribunal:  but  the  conven- 
tion limited  the  power,  as  an  exercise  of 
oriislnal  jurisdiction,  to  cases  aga lust  in- 
ferior courts,  and  that  the  legislature  had 
not  given  to  any  Inferior  court  the  pow- 
er now  invoiced.  The  decision  in  State  r. 
Hobart,  12  Nev.  408,  is  that  the  office  of 
state  comptroller,  which  Hobart  held, 
was  one  of  public  trust,  and  conferred  up- 
on the  Individual  for  the  benefit  of  the  pub- 
lic; and  If  the  acts  which  he  refused  to  per- 
form concern  the  public  Interests,  and  are 
such  as  the  law  requires  to  be  performed 
by  him,  the  writ  of  maiid/tinw  should  is- 
806  to  compel  the  performance  of  the  du- 
ty. The  writ  was  Issued.  In  State  v. 
Huyne,  8  S.  C.  8fi7,  It  was  decided  tbat  the 
supreme  court  has  Jurisdiction  by  manda^ 
mas  over  the  executive  officers  of  the 
state,  as,  for  instance,  the  secretary  of 
state,  and  might  by  encb  writ  supervise, 
control,  fuid  direct  thetr  duties,  the  duty 
In  tbe  particular  case  being  ministerial. 
The  concloslon  reached  In  Bledsoe  v.  Rail- 
road Co.,  40  Tex.  537,  In  so  far  as  the  comp- 
troller was  concerned,  was  that  the  duty 
in  question  was  not  a  mere  mlulsterlal 
duty,  but  it  was  his  duty  to  see  tbat  pre- 
liminary work  praperto  be  done  bad  been 
performed;  and  that  tbe  district  court 
had  not  power  nnder  tbe  constitution  to 
compel  an  officer  of  tbe  executive  depart- 
ment uf  tbe  government  to  perform  an  offi- 
cial duty;  and  that  whereas,  under  tbe 
former  constitution,  the  supreme  execu- 
tive power  was  vested  In  the  chief  magis- 
trate, nnder  that  then  in  force  it  was  vest- 
ed in  tbe  entire  body  of  magIstry,compo»- 
ing  the  executive  department,  with  tbe 
powers  of  each  separately  defined.  The 
remaining  one  of  the  particular  cases  cited 
in  behalf  of  defendant  (Dane  v.  Derby,  54 
Me.  95,  89  Amer.  Dec.  729)  does  not  In- 
volve thequestlon  of  a  mandamus  against 
a  state  officer,  and  need  not  be  noticed; 
and  of  the  Texas  case,  the  only  one  re- 
qoirlng  comment,  it  is  necessary  to  say 
merely  that  in  Florida  the  "  supreme  exec- 
utive powerls  vested  in  a  chief  magistrate, 
whoshall  be  styled  the  'Governorof  Flori- 
da,*" (section  1,  art.  4,  Const.,)  and  that 
two  of  tbe  judges  dissented  from  the  con- 
clusion reached  by  the  other  three. 

It  la  not  within  the  possibilities  of  any 
one  opinion  to  review  all  the  authorities 
referred  to  In  the  note  to  Dane  v.  Derby, 
in  the  eighty-ninth  volume  of  the  Ameri- 
can Decisions.  This  court  long  ago  decid- 
ed the  question,  and  In  doing  so,  and  In 
adhering  consistently  in  past  years  to 
tbat  dedslon,  it  baa  followed  In  the  foot- 


steps of  Marbuall  and  his  associates, and 
otht^rs  who  have  rested  their  conclusion 
upon  the  ground  tbat  ours  Is  "a  govern- 
ment of  la WH,  and  not  of  men."  and  that 
where  there  Is  nu  right  to  exercise  discre- 
tion In  the  premises  any  officer  less  than  a 
Kovornor,  acting  as  such,  (as  in  State  v. 
Drew,  17  Fla.  67,  and  cases  therein  cited.) 
is  not  exempt  from  this  process  of  tbe  law ; 
and  upon  this  theory  it  was  held  In  Mar- 
bury  r.  Madison,  1  Crauch,  137,  that  the 
secretary  of  statewould  be  the  sabject  of  a 
ais&tfaniiiistocompel  him  to  deliver  a  eom- 
misslon  which  bad  been  signed  and  sealed, 
and  upon  tbe  same  principle  peremptory 
writs  otmandamua  have  t>een  awarded 
against  other  secretaries  of  departments 
of  the  general  government,  (Kendall  v.  (J. 
8.  12  Pet.  524;  U.  S.  v.  Schurz,  102  tJ.  S. 
378.)  See,  also,  Bntterworth  v.  Hoe,  112 
tJ.  S.  go,  5  Sup.  Ct.  Bep.  25.  In  Com.  v. 
Hartranft.  77  Pa.  St.  154,  the  supreme 
court  deplored  tbe  limitation,  referred  to 
above,  upon  Its  former  Jurisdictiim,  as  a 
result  which  deprived  tlie  people  of  one 
of  the  forms  of  remedy  essential  to  the  in- 
terests uf  a  republic;  and  we  feel  assured 
tbat  it  will  nut  be  denied  tbat  the  history 
and  practical  utility  ot  thewrit  in  Florida 
entitles  It  to  the  highest  consideration 
for  effectually  securing  tlie  performance  of 
pnblicotficlal  duty  and  establishing  public 
rigbt.  It  Is  tbe  character  uf  the  duty,  and 
not  tbe  nature  of  the  office,  which  must,  as 
long  as  the  law  Is  regarded,  always  con- 
trol a  court  in  deciding  whether  or  not  It 
will  award  a  peremptory  mandamus 
against  an  officer  of  tbe  character  of  the 
respondent,  (Marbnir  v.  Madison,  sapra; 
tf.  S.  V.  Wlndom,  187  U.  S.  686,  11  Sap.  Ct. 
Rep.  197;  U.  B.  v.  Blaine,  189  U.  S.  306, 11 
Sup.  Ct.  Bep.  607;)  and  this  would  be  a 
late  day  for  the  supreme  court  ol  Florida 
to  depart  from  this  rule. 

II.  It  appears  tbaton  the  4th  day  of  Au- 
gust last  the  governor  issued  an  address 
to  the  people  of  Florida,  announcing  as 
his  Judgment  and  conclusion  that  tbe  ac- 
tion of  the  Joint  assembly  of  the  legislature 
taken  on  the  26tb  of  May  last,  at  which 
Mr.  Call  received  the  votes  ot  14  senators 
and  of  87  representatives,  and  Mr.  Mays 
received  tbe  vote  of  one  represejitatlve, 
and  at  wblcta  the  president  ot  tbe  Joint  as- 
sembly announced  tbat,  Mr.  Call  having 
received  a  majority  of  all  the  votes  ol  the 
joint  assembly,  a  majority  of  all  the  mem- 
bers elected  to  both  houses  being  present 
and  voting,  was  duly  elected  United 
States  senator  for  the  term  beginning 
March  4, 1891,  was  not  an  election  of  Mr. 
Call;  and  the  reason,  as  Is  shown  by  the 
return  before  us.  Is  that  a  majority  or 
quorum  ot  the  senate  was  not  present  at, 
and  did  not  participate  in,  such  election. 
In  this  paper  the  governor  also  announced 
that  he  could  not,  "lu  the  discbarge  of  his 
duty,"  certify  tbat  Mr.  Call  was  elected, 
and  gives  a  full  statement  of  the  grounds 
apon  which  his  conclusions  are  based.  On 
the22d  day  of  September  the  governor 
prepared  and  signed  the  appointment  ol 
Mr.  Davidson,  set  out  In  the  preceding 
statement  of  the  case  before  us;  and  it 
will  beobserved  that  this  appointment  re* 
cites  that  a  term  of  office  of  United  States 
senator  beld  by  Mr.  Call  had  expired  on 
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the  3d  day  of  March  last,  during  a  recesa 
of  the  l^ielature,  and  tliat  thereby  a 
vacancy  happened  In  Buch  offlce,  and  that 
no  senator  had  been  choeen  by  the  \eg\B- 
lature  tu  fill  such  vacancy,  and  that  the 
legrlslatare  was  not  tn  eeseion,  but,  on  the 
contrary,  a  recess  therauf  existed  at  the 
time;  and,  upon  these  premises  so  recited, 
the  governor,  by  virtue  of  the  authority 
vested  In  him  by  the  constltotlon  of  the 
United  States,  appoints  Mr.  Davidson  to 
be  United  States  senator  from  Florida 
until  the  next  meeting  of  the  legislature. 

The  elertiott  mentioued  is  set  up  by  re- 
spondent as  a  bar  to  the  allowance  of  a 
peremptory  writ.  He  says  that,  by  virtue 
of  this  action  of  the  Joint  assembly  on  the 
26th  day  of  May,  Mr.  Call  was  duly  and 
Gonatltutionally  elected  United  States  sen- 
ator, and  that  consequently  no  vacancy 
ttxisted  when  the  Koveruor  made  the  al- 
leged appointment,  the  vacancy  occurring 
on  expiration  of  Mr.  Cull's  previous  term 
faavius;  been  filled  by  such  election.  The 
respondent  also  supplements  this  defense 
with  the  statement  that  Mr.  Call  applied 
to  and  obtained  from  him,  as  secretary 
of  state,  a  duly-certlfled  copy  of  said  pro- 
ceedings, to  be  presented  to  the  senate  of 
the  United  States  as  the  due  and  legal 
evidence  of  his  election  as  such  senator. 

The  confftltutiun  of  the  United  States 
provides  that  the  senate  of  the  United 
Utates  shall  be  composed  of  two  sena- 
tors from  each  state,  cbosm  by  the  legis- 
lature thereof,  and  (after  directing  how 
they  shall  be  classifled  as  to  length  of 
terms)  ordains  that,  if  vacancies  happen 
by  resignation  or  otherwiao  during  the  re- 
cess of  the  legislature  of  any  state,  the  ex- 
ecntive  thereof  may  make  temporary  ap- 
pointment until  the  next  meeting  of  the 
l^Islatare,  which  shall  then  fill  such  va- 
cancies, (sections,  art.  1;)  and  that  the 
times,  places,  and  manner  of  holding  elec- 
tions for  senators  and  representatives 
shall  be  prescribed  in  each  state  by  the 
legislature  thereof,  but  conKreas  may  at 
any  time  by  law  make  or  alter  each  regu- 
lations, except  as  to  the  place  of  choosing 
senators,  (aectlon  4.  art.  1;)  and  that 
each  bouae  shall  be  the  Indge  of  the  elec- 
tions, returns,  and  qualifications  of  Its 
own  members,  (section  S,  art.  1.] 

The  constitution  of  the  United  States 
baa  not  elsewhere  given  to  this  court  the 
power  to  paas  upon  the  question  of  the 
legality  of  the  election  of  a  United  States 
senator,  but  by  the  last  of  the  provisions 
quoted  above  it  has  expreasly  excluded 
from  it  the  right  to  do  ao.  Theconstita* 
tlon  of  the  state  has  not  attempted  to- 
confer  any  such  power  upon  as,  nor  has 
congress,  nor  our  own  legislature,  nor  is  it 
to  be  Imagined  that  any  such  attempt 
wnold  be  made.  Whether  Mr.  Call  was 
legally  elected  by  the  legislature  la  not  tor 
us  to  say.  Our  predecessors,  when  asked 
in  January,  1869.  under  the  pover  given 
the  governor  by  the  eonstltntlon  to  re- 
quire their  opinions  "upon  any  point  of 
law,"  whether  the  election  of  Mr.  Abljah 
Gilbert,  as  senator,  in  1868,  was  legal,  re- 
plied, in  effect,  that  the  senate  of  the 
United  States  was  the  exclusive  Judge  of 
the  elections,  returns,  and  qnalifleatlons 
d  Its  own  members;  and  whether  an  elec- 


tion of  a  senator  by  a  state  legislature 
was  in  conformity  with  such  regulations 
as  are  prescribed  by  congress*  or  nrfaether, 
for  want  of  strict  conformity  therewith,  it 
was  Illegal  and  void,  were  questions 
which  the  court  had  no  Jurisdiction  to 
decide.  Advisory  Opinion,  12  Fla.  6S6. 
That  we  have  not  Jurisdiction  to  enter- 
tain the  question  of  the  legality  or  illegal- 
ity of  Mr.  Call's  election  Is  palpable,  and 
that  anything  we  might  decide  aboat  It, 
should  we  ao  far  forget  ourselves  as  to  en- 
ter upon  its  consideration,  would  be  in- 
excusable usurpation,  and  of  no  effect 
whatsoever,  cannot  be  denied.  Whether 
the  let^islature  has  in  its  action  so  far 
compiled  with  the  true  Intent  and  mean- 
ing of  the  statute  of  the  United  States 
governing  such  election,  or  whether  the 
statute,  if  It  contemplatea  legal  action  in 
the  absence  of  a  quorum  of  either  of  the 
houses  where  the  organic  law  makee  a 
quorum  essential  to  the  transaction  of 
business,  is  constitutional,  are  questions 
for  the  senate  alone  to  decide. 

The  question  occurs  to  us,  however, 
that,  admitting  we  cannot  decide  upon 
the  legality  of  the  election,  is  It  not  a 
enfflclent  answer  to  the  application  for 
this  writ  that  the  Joint  atiaembly  is  shown 
to  have  dune  what  it  in  fact  did.  and  as  it 
was  constituted,  and  to  have  announced 
through  its  presiding  officer  the  same  to 
be  a  legal  election  ?  It  is,  we  find,  after  the 
most  careful  consideration,  impossible  to 
pursue  this  course  without  usurping  the 
functions  of  tM  senate.  As  shown  above, 
the  executive  of  a  state  may.  If  a  vacancy 
happens  during  the  recesa  of  the  legisla- 
ture, make  temporary  appointments  until 
the  next  meeting  of  the  legislature,  which 
shall  then  fill  the  vacancy ;  and  it  is  ou- 
questlonably  the  primary  function  of  the 
executive,  subject  solely  to  the  Judgment 
tA  the  United  States  senate,  to  decide 
when  any  such  vacancy  exists.  The  cor- 
rectness of  his  decision,  and  the  legality 
of  his  action  in  making  an  appointment, 
are  matters  entirely  beyond  our  Jurisdic- 
tion. Whether  the  constitution  save  the 
governor  power,  after  the  adjournment 
of  the  legislature,  to  appoint,  was  a  ques- 
tion which  addressed  itself  primarily  to 
the  governor,  and,  however  erroneous 
may  be  the  conclusion  which  he  has 
reached,  he  has  in  fact  made  a  decision  in 
favor  of  his  power,  and  has  proceeded,  to 
the  extent  Indicated  by  this  record,  in 
making  an  appointment  to  fill  what  he 
holds  to  be  a  vacancy,  within  the  mean- 
ing of  that  clause  of  the  constitution 
which  confers  upon  him  the  power  nf  ap- 
pointment. We  cannot  close  our  eyes  to 
this  fact  as  an  existing  feature  In  the  case 
before  us.  any  more  than  to  the  action  of 
the  legislature  or  any  other  fact  shown  by 
the  record.  It  cannot  be  said  that,  as  be- 
tween the  governor  and  this  court,  It  was 
not  a  matter  for  his  decision.  We  can- 
not hold,  then,  that  the  simple  fact  of  the 
legislature  having  taken  the  action  sot  up 
constitutes  abar  to  the  proceeding  sought 
at  our  hands,  without  usurping  the 
power  to  decide  that  this  action,  however 
illegal  or  ineffectual  it  may  be  held  by  the 
senate,  precluded  any  action  by  the  gov- 
emor,  or,  in  other  words,  deprived  blm  ol 
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the  power  to  act.  To  dedde  tbe  qaeatlon 
wuald  be  to  do  what  the  coDBtltatlon  has 
devolved  apoD  the  senate  exclusively.  It 
1b  a  question  aa  to  the  relative  validity  ol 
le^Blatfve  and  executive  action,  of  which 
we  have  no  Jariedictton.  What  we  can- 
not do  the  secretary  ol  state  cannot  do ; 
and  for  the  same  reason  that  the  power 
has  not  been  placed  In  him,  nnless  It  1b  Im- 
plied by  the  ImpoHltlun  upon  blm  of  tbe 
duty  to  seal  and  connterslsn  this  commis- 
sion. It  such  doties  have  been  pat  npon 
him,— questions  to  be  hereafter  cnnsUlered. 
He  cannot,  unlCHB  the  power  to  do  sols 
implied  by  the  imposition  of  the  stated 
duties,  dedde  that  tbe  appointment  of  Mr. 
Davidson  Is  illegal,  or  that  it  is  so  becaose 
tbe  election  of  Mr.  Call  was  legal,  and  no 
vacancy  existed,  and  consequently  the 
xoveraorbad  no  power  to  appoint.  The 
erroneous  exercise  of  power  by  either  the 
governor  or  the  legislature  confers  no 
power  on  either  the  secretary  of  state  or 
us,  and  In  our  conduct  we  should  leave  the 
action  of  each  to  be  Judged  of  by  the  sen- 
ate, and  perform  ancb  doties  aa  the  law 
bas  placed  upon  us,  without  aasnmlng 
any  responsibility  not  Imposed  upon  ns. 
Knowledge  on  our  part  of  what  may 
have  been  thedeclsion  of  the  senate  In  any 
analogous  ease  Soee  not  create  power  or 
Jnrlsdictlon  In  this  court.  Unless  there  is, 
in  tbe  nature  of  the  act  of  sealing  and 
eonnterslgning,  the  Implied  power  of  pass- 
ing Dpon  the  legality  of  the  governor's  ac- 
tion, the  secretary  has  no  more  power  to 
do  so,  and  refuse  to  attest  the  governor's 
act,  than  be  would  have  had  to  refuse  Mr. 
Call  a  certified  copy  of  the  proceedings  of 
the  legislature,  of  whoae  records  he  la,  un- 
der section  21,  art.  4,  of  the  constitution, 
the  keeper,  had  It  been  bis  Judgment  that 
the  deetlon  by  the  legislature  was  illegal 
and  void.  In  certifying  and  giving  stich 
copy  he  performed  a  duty  Imposed  opou 
him,  which  In  no  wise  involved  or  implied 
what  bis  personal  Judgment  of  the  valid- 
ity of  that  election  is,  and  the  law  does 
not  give  blm  any  official  Judgment  as  sec- 
retary uf  state  In  the  premises. 

ni.  It  Is,  however,  contended,  In  eRect, 
that  tbe  rigbt  to  have  this  writ  Issued  is 
dependent  upon  tbe  right  of  Mr.  Davidson 
to  tbe  office  of  senator;  or.  In  other 
words,  the  legal  right  of  the  governor  to 
make  the  appointment.  In  support  of 
this  contention,  counsel  for  respondent 
dten  the  case  of  Clarke  v.  Trenton,  49  N. 
J.  Law,  848.  8  Atl.  Rep.  609.  which  was  an 
application  by  Clarke  for  a  mandamaa  to 
compel  tbe  board  of  health  of  the  city  of 
Trenton  to  admit  him  as  a  member  of 
such  board.  It  was  a  proceeding  to  put 
blm  1q  physical  posaeBsion  of  an  office. 
Oarkehad  been  nominated  by  tbe  president 
of  the  council,  who  had  assumed  to  act  as 
mayor  when  he  understood  tbe  mayor 
was  absent  from  the  city, and  bis  nomina- 
tion had  been  confirmed  by  the  city  coun- 
cil to  sacceed  one  Gli>ke,  whose  term  uf 
fonr  years  had  expired,  but  who.  under 
the  law,  was  authorised  to  hold  until  his 
successor  should  be  appointed  and  qualify. 
Cluke  still  btdd  his  aeat  on  the  board,  and 
was  recognised  hy  it  as  a  member;  and  It 
was  contended  by  the  board,  the  defend- 
ant, that  tbe  president  of  the  coaudl  had 


no  authority  t6  make  the  nomination,  aa 
the  mayor  was  not.  at  the  time  it  was 
made,  really  absent  from  the  city,  such 
absence  being  a  contingency  necessary  to 
the  prealdenc's  power,  and  the  one  which 
was  assumed  by  him  to  exist  and  author* 
Ixe  the  action  taken.  The  court  held  that, 
as  it  was  shown  that  the  mayor  was  not 
absent,  there  was  no  power  In  tbe  presi- 
dent of  the  council  to  nominate,  or  In  the 
council  to  recngnixe  It,  and  that  the  nomi- 
nation and  confirmation  were  not  proof  of 
such  absence,  and  that  a  mant/amus  would 
not  Issne.  It  was  held  that,  as  the  char- 
ter of  the  city  bad  not  provided  that  any 
particular  certificate  of  appointment 
should  be  evidence  of  title  tu  tbe  office, 
therefore  theease  dlftwedfrom  those  where 
the  law  provides  that  the  certificate  ol  an 
election  board  shall  be  evidence  of  tbe  re- 
Bult  of  an  elecrion ;  but.  if  the  charter  bad 
provided  for  issaing  a  commission  evi- 
dencing a  right  to  membership  In  the 
board,  tbe  contention  that  the  nomina- 
tion by  an  acting  mayor,  and  confirmed 
by  the  council,  would  make  out  a  conclu- 
sive title,  on  an  application  of  this  kind, 
might  be  sustained. 

Itlstrue  that  mandamus  w\]l  He  to  com- 
pel tbe  surrender  of  books  and  papers  and 
buildtngB  to  one  posKessIng  certain  prima 
facie  evideaceof  title  to  the  office;  and  this, 
even  though  quo  wMraoto  may  be  pend- 
ing to  test  the  real  title  to  the  office;  and 
the  award  of  the  writ  of  maudatauB  will 
have  no  effect  upon  the  otber  proceeding, 
for  maadam us  is  not  tbe  proper  proceed- 
ing to  determine  the  title  tu  office  as  be  ' 
tween  contestants;  and,  where  tbe  partj 
seeking  tbe  latter  writ  has  not  muniments 
of  title  to  tbe  office  which  .tbe  law  has 
made  prima  tkeie  evidence,  relief,  even  to 
tbe  extent  Indicated  above,  will  not  be 
given  If  his  right  to  the  office  is  even 
doubtful.  High,  Extr.  Rem.  &%  70,  73,  et 
seq.;  State  v.  Dusraan,  39  N.  J.  Law, 
677 ;  State  v.  Saxon.  26  Fla.  792, 796. «  South. 
Hep.  858.  It  Is.  however,  established,  by 
the  overwhelming  currrat  of  authority, 
that  where  an  office  Is  already  filled  by  an 
actual  incumbent,  exercising  the  functions 
of  the  office  de  facto  and  ander  color  of 
right,  mandamus  will  not  Uo  to  compel 
the  admission  ol  another  claimant,  or  to 
determine  tbe  disputed  question  of  title, 
and  for  tbe  reason  that  an  adequate  and 
specific  remedy  at  law  vxlsts,  which  Is 
quo  warranto,  (High,  £xtr.  Rem.  S5  48, 
67;)  and  in  the  New  Jersey  ease  relied  on 
by  respondent  It  Isadmlited  that  therelief 
in  such  cases  Is  usually  sought  by  quo 
warranto.  See,  also.  State  v.  (iamble,  18 
Fla.  8,  28;  People  v.  Mayor,  S  Johns.  Caa. 
79. 

The  distinction  between  tbe  New  Jer- 
sey case  and  the  one  before  us  Is  unmis- 
takable. There  tite  claimant  to  an  office 
was  seeking  to  oust  one  holding  posses- 
sion of  it,  and  obtain  possession  hlmelf, 
not  in  tbe  ordinary  way.  but  by  a  remedy 
ne^er  available  except  under  peculiar  cir- 
cumstances, not  then  existing,  and,  when 
available,  not  conclusive  of  the  question 
of  title  to  the  office.  Heretberels  noquee- 
tlon  (rf  the  right  of  possession  to  theofDce. 
Besides  our  not  having  Jurisdiction  to  try 
this  question  ol  title,  neither  of  the  partlM 
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who  may  elalm  the  offlue  of  aenator,  an* 
der  the  eleetlon  or  tbe  appointment,  Is  be- 
fore us;  and  whatever  we  may  decide  can 
In  no  wise  aflect  the  decision  of  tbe  right 
to  the  office  by  the  only  trlbanal  wblnb 
has  any  power  or  Jurisdiction  to  decide 
that  question.  The  contest  before  us  Is 
between  the  governor,  as  soTernor,  and 
tbe  secretary  ol  state.  Tbe  governor, 
clalniing  thathe  baB.aB  the  "executive **  ot 
the  state,  the  right  to  appoint  a  senator, 
has  exercised  that  power  to  the  extent  of 
signing  an  appolncmeut,  and  placing  It 
with  the  secretary,  and  requested  him  to 
seal  and  countersign  it.  We  bave  shown 
that  the  power  to  review  the  legality  of 
the  governur'a  act  is  beyond  our  Jurisdlc- 
tioD,  as  It  la  beyond  that  ot  tbe  secretary 
(rf  Btate.  Id  tbe  case  of  State  v.  Board,  17 
Fla.  9,  it  was  contended  tnat  this  conrt 
had  no  lariadlctlon  to  award  the  writ  of 
mandawaa  to  compel  the  board  of  can- 
vassers to  canvass  the  returas  and  declare 
the  result  as  shown  by  tlie  precinct  re- 
turns, because  the  particular  office  as  to 
which  tbe  relator  sought  the  relief  was 
that  ot  representative  In  the  congress  of 
the  United  States.  Replying  to  this  ob- 
jection, the  conrt,  alter  remarking  that  It 
was  not  pretended  by  the  relator  that  the 
canvassing  of  the  votes  determines  his 
right  to  this  office,  said :  "  That  most  be 
determined  by  the  house  ol  repreaeuta- 
tlTes.  But  the  relator  saya  that  the  law 
of  the  state  under  which  the  election  was 
held  entitles  him.  It  be  shall  appear  to 
have  a  majority  of  the  votes  according  to 
the  election  returns,  to  a  certificate  of 
that  fact. "  The  relator  was  seeking  to 
lay  tbe  basis  for  getting  acertiflcateof  elec- 
tion by  having  the  countycanvassere  can- 
Taas  ue  precinct  returns,  and  to  tranamlt 
to  the  capital  their  own  retunis,  to  be 
canvassed  by  the  state  board  with  other 
county  retama.  All  be  could  get  as  even 
tbe  remote  result  ol  his  UtlRation  fvas  a 
certificate  of  his  election.  The  legality  of 
that  election  could  not  be  passed  upon  by 
tbe  conrt,  and  this  was  the  real  substance 
of  the  board's  objection,  but  it  was  held 
to  be  no  reaHon  forrefnalng  the  writ.  Tbe 
legality  of  tbe  election  conld  not  be  con- 
sidered, but  the  evidence  of  the  result  of 
an  election  held  under  the  laws  of  tbe 
state,  and  by  its  authority  could  be  en- 
forced ;  and  this,  although  It  is  tbeconstl  tu- 
tlon  of  the  Dnlted  StatM,  and  not  tbe 
■tate  conaUtntlon,  whteh  provides  that 
**  the  hoaseol  representatives  shall  be  com- 
posed of  members  ehosra  every  second 
year  by  tbe  people  of  tbe  several  states, 
and  tbe  electors  in  each  state  shall  have 
tbe  qoaliflcatlons  requisite  for  electors  of 
the  most  numerous  branch  of  tbe  state 
l^rlslature."  (section  2,  art.  1;)  and  that 
"the  times,  places,  and  manner  ot  holding 
eleetloQB  tor  *  *  *  representatives  shall 
be  prescribed  In  each  state  by  the  l^isla- 
tnre  thereof,  hut  eungresa  may  at  any 
time  by  law  make  or  alter  aocb  regula* 
tlons, "  (section  4,  art.  1.)  Again,  in  State 
•  T.  Board,  17  Fla.  where  the  relator  was 
aeeklnga  canvass  by  tbe  state  board.  It 
waa  ob]octe<l  that  he  did  not  show  that 
he  had  the  requisite  age  for  a  member  ol 
congress,  and  the  court  replied:  "This 
proceeding  seeks  only  to  procure  such  cer- 
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tiflcate  as  the  candidate  Toted  lor  may  be 
entitled  founder  the  laws  of  this  state, 

which  certificate  Is  a  property  which  the 
person  obtaining  the  most  votes  is  au- 
thorised by  law  to  demand.  Upon  this 
inquiry'  the  right  to  take  and  hold  the  of- 
fice Is  not  In  question,  and  a  slight  exam- 
ination of  the  rules  laid  down  In  the  books 
does  not  show  that  such  a  question  has 
ever  been  entertained  by  the  courts. 
Whether  tbe  rdator  possesses  all  the 
qualifications  necessary  to  entitle  him  to 
a  seat  in  congress  can  only  be  inquired  In- 
to by  the  bouse,  In  which  be  may  present 
a  certificate  of  election."  Thus  again  the 
court  does  not  perm.it  Us  Jurisdiction,  and 
tbe  right  of  the  relator  in  procuring  the 
evidence  of  an  actual  election,  to  ba defeat- 
ed or  Interfered  with  by  Its  Inability  to 
consider  qaestions  of  the  legality  of  such 
election. 

That  there  can  be  any  reason  why  the 
inability  to  Inquire  into  the  legality  of  the 
appointment  of  a  senator  should  barthe 
power  to  award  a  wHnii»maa  to  require 
the  perfection  ot  the  evidence  of  the  act- 
ual appointment  of  a  senator,  when  It 
does  not  do  so  where  evidence  of  election 
as  a  member  of  tbe  other  branch  ot  the 
national  l^Islature  Is  concerned,  or  why 
in  the  one  case  It  should  be  necessary  to 
pass  upon  the  legality  of  the  appointment 
before  the  relief  can  be  granted,  and  not 
on  the  legality  of  the  Section  In  the  other, 
and  thISi  too,  when  the  authority  to  ap- 
point is  to  be  found  In  the  same  article  ot 
the  same  constitution  of  the  general  gov- 
ernment, Is  something  which  is  not  only 
beyond  the  comprehension  ot  tbe  court, 
but  tor  which  no  explanation  has  even 
been  attempted. 

The  case  ot  People  t.  Forqner,  1  Breeae, 
10>t,tB  also  relied  uponln behalf  ot.respond- 
ent.  A  careful  consideration  of  it  will  dis- 
close that  tbe  commission  of  one  as  pay- 
master general,  which  it  was  sought  to 
have  the  secretary  seal  and  countersign, 
had  been  signed  by  the  lieutenant  govern- 
or after  the  return  of  tbe  governor  to  tbe 
state.  Tbe  llnutenant  governor  had,  up- 
on notice  from  the  governor  that  he 
would  be  absent  from  the  state,  assumed 
tne  duties  of  governor,  and,  although  tbe 
governor  bad  returned  and  resumed  the 
dutiea  thereof,  the  lieutenant  governor 
was  still  claiming  to  be  tbe  lawful  execu- 
tive ot  the  state,  upon  the  theory  that  the 
governor  bad  by  his  absence  hrom  the 
state  forfeited  his  office.  It  was  held  by 
the  court  that,  even  assuming  the  lieuten- 
ant governor  to  be  the  rlghtlul  governor, 
the  eonetltutton  did  not  authorise  bim  to 
make  the  appointment,  as  the  office  bad 
never  been  filled  or  occupied.  In  answer 
to  this.  It  was  contended  by  tbe  relator 
that  the  secretary  was  still  compelled  to 
affix  tbe  seal  and  countersign  it.  The 
court  met  this  by  relying  upon  the  lan- 
guage of  the  statute,  which  was  that  "ell 
comulsBions  requlrRd  by  law  to  be  Issued 
by  the  governor  shall  be  countersigned  by 
the  secretary  of  state,"  and  holding  that 
thA  secretary  was  "only  required  to  coun- 
tersign those  commissions  *  required  to  be 
Issued  bylaw.*"  This  language  was, la 
effect,  held  to  vest  a  discretion  tn  the  sec- 
retary of  state,  yet  not  wttboatthecourt-a 
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BURgMtlne  tbat,  It  It  WBR 'wroDfir  od  the 
point,  there  was  still  ground  for  rofaelns 

the  mandamus. 

The  marked  distinction  between  this 
case  and  the  one  at  bar  Is  that  neither  we 
nor  the  Heeretary  or  etate  have  the  power 
Ut  pass  upon  the  legality  ol  the  goTernor's 
act.  It  is  a  qaestlon  between  blm  aud  the 
United  Statea  Henate.  The  TlUnolB  conrc, 
by  afisomlng  that  the  lieutenant  governor 
waa  riKbtfuUy  the  executive,  could,  as 
agalnBt  the  relator  applying  for  relief,  de- 
cide that  the  relator's  appolutment  was 
Illegal,  there  being  no  other  person  occu- 
pying the  office  of  paymaster  general, 
(State  V.  Gamble.  13  Fla.  9,  21.  :»;)  but 
we  cannot  say  that  tbe  governor's  act  is 
Illegal  without  usurping  the  Jurisdiction  of 
another  tribunal. 

U  It  Is  the  legal  duty  of  the  necretary  of 
state  to  seal  and  coitnterstgn  the  appoint- 
ment of  Mr.  Davidson,  we  are  entirely  nat- 
Isfied.  both  opon  reanun  and  authority, 
not  only  that  the  IlHbillty  of  the  court  to 
Inquire  Into  tbe  legality  of  tbe  appoint- 
ment  Is  not  a  reason  for  refusing  the  writ, 
but  aisu  that  a  decision  upon  tbe  legality 
of  the  appointment  is  not  necessary  to  an 
adjudication  of  the  question  of  awarding 
the  writ. 

IV.  The  foregoing  conclusioas  bring  us 
to  the  question  whether  or  not,  nnder  tbe 
law  obtaining  in  this  etate,  It  is  the  daty 
of  the  secretory  of  state  to  affix  the  seal 
of  state  to  this  commission,  and  counter- 
sign the  same. 

The  declaration  of  the  Ronstitution  (sec- 
tion 12.  art.  16)  that"  the  present  seal  of  the 
state  shall  be  and  remain  the  seal  of  the 
state  ot  Florida,"  Implies  tbat  there  la 
such  a  seal,  as  does  the  provision  that 
"the  secretary  of  state  •  •  •  shall  be 
the  custodian  of  the  great  seal  of  the 
state,"  (section  21,  art.  4.)  It  Is  not  de- 
nied that  there  is  such  a  seal,  nor  that  the 
respondent  Is  the  actual  aud  legal  custo- 
dian of  It.  There  can  be  no  doubt  that 
the  purpose  of  a  seal  of  state  is  to  authen- 
ticate or  prove  the  genuineness  of  char- 
ters, grants,  and  other  public  Instruments 
emanating  from  the  state.  England,  from 
whom  we  inherit  governmental  customs 
of  law  not  peculiar  to  ourselves,  first  adopt- 
ed a  great  seal  in  the  eleventh  century, 
and  its  general  use  for  authenticating 
grants  and  charters  and  other  public  In- 
struments became  established  about  the 
middle  of  the  thirteenth  century.  The 
United  States  and  every  state  has  a  great 
seal,  and  the  adoption  of  one  by  tbe  gov- 
ernment is  for  the  purpose  of  authentlcat* 
tng  it's  acts,  and  securing  public  recognition 
of  the  sameas  genuine.  The  public  seal  of 
a  state  proves  1  tsoll.  It  is  a  matter  of  notort- 
ety.and  maybe  takes  notlceofasapart  of 
the  laws  of  nations  acknowledged  by  all. 
Tbe  public  national  seal  of  aklngdom  or  a 
sovereign  state  Is.bycommonconsent  and 
the  usage  of  civilized  communities,  the 
highest  evidence  and  the  most  solemn  sanc- 
tion of  authenticity  In  relation  to  proceed- 
ings, either  diplomatic  or  Judicial,  that  is 
known  in  the  Intercourse  of  nations. 
Griawold  v.  Pltcalm,  2  Conn.  85;  Church 
T.  Hnbbart,  2  Crancb,  187;  Santisslma  v. 
Trinidad.  7  Wheat.  2KS:  2  Bl.  Comm.  346, 
847;  Story.Confl.  Laws,  Toml.Law 
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Diet.  tit.  "Great  Seal  of  England."  The 
constitution  of  our  own  state  (section  14, 
art.  4)  has  directed  that  "all  grants  and 
commissions  shall  be  In  the  name  and  nn- 
der the  authority  of  the  state  of  Florida, 
sealed  with  the  great  seal  of  tbe  state, 
signed  by  tbe  goveroor.and  coanterslgned 
by  the  secretary  of  state;"  and  oar  stat- 
ute law  has  made  it  the  duty  ot  tbe  secre- 
tary of  state  to  record  all  •  •  •  or- 
ders, messages,  and  other  official  acts  and 
proceedings  of  the  governor;  and  It  la 
made  tbe  duty  of  the  governor  before  issu- 
ing any  order,  or  other  promnlgattun  of 
any  official  act  or  proceeding,  (except  mil- 
itary orders,)  to  deliver  the  same,  or  a 
copy  thereof,  to  the  secretary  of  state  to 
be  recorded,  (section  2,  p,  933,  McClel.Dlg.) 

We  see  from  tbe  prorlsion  of  our  own 
constitution  last  quoted  that  the  purpose 
of  its  framers,  and  tbe  people  who  adopt- 
ed it,  was  that  all  commissions  issued  by 
the  state  should  be  sealed  with  tbe  great 
seal  of  state,  signed  by  the  governor,  and 
countersigne')  by  the  secretary  of  state. 
That  it  Is,  under  this  section,  the  official 
duty  of  the  officers  named  to  sign  and 
countersign,  and  the  duty  of  the  secretary 
of  stare,  who,  by  another  section  of  the 
same  article,  is  made  the  custodian  of  the 
seal,  and  whose  countersigning  is  an  at- 
tending testimony  of  tbe  authorized  nse 
of  such  seal,  to  seal  all  commissions  ema- 
nating from  tbe  state,  is  the  only  Inter- 
pretatlnn  of  the  organic  law  that  would 
not  violate  common  reason.  What  is  a 
"commission,"  In  tbe  sense  In  which  It  is 
here  need  ?  It  Is  written  authority  or  let- 
ters patent  issued  or  granted  by  the  gov- 
ernment to  a  person  appotntpd  to  an 
office,  or  conferring  public  anthority  or 
Jurisdiction  upon  him.  Bouvler's.Tomlin's, 
and  Abbott's  Law  Dictionaries, "Commis- 
sion;" U.  IS.  V.  Key  burn,  6  Pet.  Q&2.  The 
commission  is  not  the  appointment  Itself, 
but  it  Is  the  evidence  of  the  appointment. 
Jeter  v.  State,  1  MvCord,  233.  Where  the 
appointment  Is  evidenced  by  no  act  bat 
the  eomulsslon,  the  two,  says  Judge 
Marshall  In  Marbury  v.  Madison,  sopra, 
seem  Inseparable,  it  being  Impossible  to 
show  an  appointment  otherwise  than  by 
proving  the  existence  of  the  commlBslon, 
which,  though  not  necessarily  the  appoint- 
ment, is  tbe  couclaslve  evidence  of  it.  Tbe 
president's  signature,  said  be.  Is  the  war- 
rant  for  affixing  the  great  seal  to  the  com- 
mission, and  It  attests  the  verity  ol  tbe 
president's  signature;  and  that  in  all  cases 
of  letters  patent  certain  solemnities  are 
required  by  law  as  evidence  of  tlte  validity 
of  the  instrument,  and  that  In  caaee  of 
commiHRions  the  slgn-mnnnal  of  the  presi- 
dent and  tbe  seal  of  tbe  Cnlted  States  are 
these  solemnities.  In  U.  8.  v.  Le  Baron, 
19  How.  78,  It  was  held  tbat  when  a  per- 
son has  been  nominated  to  an  office  by 
the  president,  confirmed  by  the  senate,  and 
his  commission  has  been  signed  by  the 
president,  and  tbe  seal  of  the  United  States 
affixed  thereto,  his  appointment  to  that 
office  is  complete;  tbat  congress  might 
provide,  as  it  had  done  In  that  case,  that 
certain  acts  should  be  done  by  the  ap- 
pointee before  he  should  enter  upon  tbe 
pf>sses8ion  of  the  office  under  bis  appoint- 
ment; that  such  acts  became  coudltlonj 


Digitized  by 


Fla.) 


8TAT£  e.  CKAWFOBD. 


125 


precedent  to  tbe  complete  Investltare  of 
tlie  office,  but  they  were  to  be  perturmed 
by  the  appointee,  not  by  tbe  executive; 
tbat  all  the  executive  could  do  to  luvest 
the  person  with  bis  office  has  been  com- 
pleted when  the  commission  has  been 
Blfcned  and  seaied;  and  when  the  person 
has  performed  the  required  conditions  his 
title  to  enter  on  tbe  posseHslon  of  tbe  oOlce 
la  also  complete.  Judsre  WESTCOTT.epeak- 
iDK  tor  tbe  Justices  of  this  court  under  date 
of  October  28,  lS7f).  said:  "Wlien  the  com- 
mission of  a  Justice  of  the  peace  Is  signed 
and  sealed,  all  that  is  necessary  to  bis  In- 
vestiture ol  the  office  is  complete.  Under 
the  practice  In  this  state,  all  the  condl- 
Tlonfi  as  to  taking  oaths,  etc..  are  com- 
piled with  before  the  commission  IsBoes. 
To  him.  upon  the  signing  and  sealing  the 
commission,  belongs  tbe  office. "  Advisory 
Opinion,  15  Fla.  786, 738.  739.  See,  also. 
People  T.  Murray.  70  N.  Y.  521:  Mecdem, 
Pnb.  Oft.  §  114.  In  Conger  v.  Gilmer.  32 
Cat.  75,  It  was  held  tbat  an  appointment 
to  office  by  a  board  of  supervisors  was 
not  complete  until  the  appointee  had  re- 
ceived the  certlflcateuf  the  same  under  tbe 
seal  of  the  board,  signed  by  tbe  proper 
officers,  but  tbe  rule  was  dlNerent  In  cases 
of  election  by  the  people;  and  In  State  v. 
Allen.  21  Ind.  616,  tliat  where  the  title  to 
an  office  is  derived  solely  by  executive  ap- 
pointment, thecommtsslon  of  theexecutlvfl 
la  the  only  legal  evidence  of  such  title. 
See,  also.  People  v.  'Whitman,  1U  Cal.  SS. 

There  can  be  no  doubt  that  the  word 
'commiselons,"  as  used  In  tbe  above  sec- 
tion of  our  constitution,  at  least  Inclades 
appointments  to  office.  Tbe  provision  In 
the  constitution  of  tbe  United  States,  tbat 
tbe  executive  of  any  state  may,  under  tbe 
circumstances  therem  apeclfled.  **  make 
tCTiponiry  appointments"  of  sraiators, 
carries  with  It  the  power  to  Issue  writ- 
ten evidence  of  any  each  appointment, 
and,  not  only  this,  but  It  hIbo  Implies  the 
duty  to  do  so.  It  imports  that  tbe  exec- 
utive authority  of  the  state  shall  execute 
snch  evidence  of  the  authority  of  the  ap- 
pointee as  can  be  presented  to  tbe  senate 
of  the  United  States,  and  bo  passed  upon 
by  tbat  body.  Such  credentials  must,  In 
the  very  nature  of  things,  tu  serve  these 
ends,  be  written,  and  cannot  be  In  parol. 
In  the  case  of  Pei>ple  v.  Murray,  supra, 
the  view  of  the  court  is  that  there  cannot 
be  an  appointment  to  office  by  parol  or 
word  of  month,  unless  it  was  permitted 
by  tbe  terras  conferrlnsr  the  power;  and 
we  are  satlsBed  that  none  other  than  a 
written  appointment  Is  practicable,  oris 
within  the  meaning  of  the  words  of  tbe 
ronslltutlon.  The  way  In  which  things 
have  for  a  long  series  of  years  been  done 
by  those  legally  autboiised  and  required 
to  do  them  Is  a  sate  Index  to  tbe  Intention 
of  the  law -makers  as  to  how  It  was  In- 
tended they  should  be  done;  and  an  exam- 
ination of  tbe  proceedings  of  tbe  senate 
shows  In  each  of  the  numerous  cases  we 
have  been  able  to  find  tbpt  the  ** creden- 
tials" of  the  appointee  were  presented  to 
the  senate,  and  in  every  Instance  but  one 
the  entry  Is  tbat  they  were  also  read  be- 
fore tbe  appointee  was  seated,  and  the 
oath  of  office  was  administered  to  him, 
tbe  excepted  case  belnsr  on    where  tbe 


senate  was  not  organised  when  tbe  cre- 
dentials were  presented.  tieeCase  of  Nlles, 
Senate  Jour.  Dec.  21, 1835.  p.  43;  Tase  of 
Atlierton.  Cong.  Globe,  Dec.  1,  1R45,  p.  1; 
Case  uf  Wbyte,  Cong.  Globe,  July  14, 1868, 
p.  4024;  and  tbe  Case  of  Key,  Gong.  Bee. 
Dec.  6.  1875,  p.  165, 

Any  written  appointment  of  a  person  to 
an  office  by  tbe  governor  of  this  stute  Is 
a  commission,  and  the  express  fiat  of  tbe 
constitution  is  that  all  commissions  In- 
sued  under  tbe  authority  uf  the  state  shall 
be  signed  by  the  governor,  and  sealed  with 
the  great  seal  of  state,  and  countersigned 
by  the  secretary  of  state.  The  purposie  of 
the  constitution  Is  that  tbe  warrant  of 
all  persons  professing  to  represent  tbe  au- 
thority of  the  state  shall  be  In  the  form  In- 
dicated, and  none  other.  The  authority 
to  appoint  to  an  office,  or  to  delegate  the 
exerclae  of  the  state's  power,  contemplates 
conformity  1o  this  section  of  the  conKtltu- 
tion  In  making  theappolntment;  and  tida 
section  makra  It  the  duty  of  the  officers 
named,  whenever  the  power  of  appointing 
Is  exercised,  to  see  that  tbe  commission  or 
written  evidence  of  the  appointment  Is 
signed  and  authenticated  as  therein  di- 
rected. 

It  is  contended  that  this  provision  of 
tbe  state  constitution  is  not  applicable  to 
tbe  case  at  bar,  for  the  reason  that  the 
power  to  appoint  is  not  found  In,  or  con- 
ferred by,  the  state  constitution  or  any 
law  of  tbe  state;  or,  as  It  isotherwiKe  put, 
because  It  Is  found  In.  or  "conferred  solely 
by,  the  constitution  of  tbe  United  States, 
the  supreme  law  of  the  land."  Counsel 
for  respondent,  while  conceding  that,  un- 
der the  federal  constitution,  tbe  time, 
place,  and  manner  of  lioldlng  elections  for 
senators  and  representatives  are  to  be 
prescribed  by  tbe  state  legislatures,  sub- 
ject to  the  paramount  right  of  congress 
to  make  or  alter  such  regulations,  except 
as  to  the  place  of  choosing  senators,  yet 
says:  "But  congress  has  no  right  to  pre- 
scribe, nor  has  the  state  any  right  to  pre- 
scribe, tho  time  or  manner  or  mode  of  cer- 
tifying tbe  appointment  by  the  governor 
of  senators  to  fill  vacancies.  In  the  exer- 
cise of  his  appointing  power  the  governor 
of  a  state,  under  the  constitution  of  the 
United  States, Is  exempted  from  any  Inter- 
ference or  control  by  any  authority.  leg- 
islative or  Judicial,  federal  or  state.   It  Is 

Surely  political;"  and  upon  this  theory 
e  asserts  the  entire  federal  l^lalatlon  Is 
based.  It  regulating  the  manner  of  certify- 
ing an  election,  but  saying  nothing  as  to 
certifying  an  appointment. 

The  governor  of  a  state.  In  appointing 
a  senator,  exercises  an  executive  function 
of  the  state;  and  it  Is  none  the  less  so  be- 
canse  tbe  power  Isconterred  by  the  consti- 
tution of  the  United  States  upon  "the  exec- 
utive." The  authority  Is  conferred  upon 
the  executive  power  of  the  state,  and  Is 
Inherent  In  tbat  power,  however  It  may 
be  constituted  by  tbe  state,  and  not  upon 
any  functionary  or  creature  of  the  federal 
government,  and  whether  it  be  lodged  in 
one  governor,  or  an  executive  council  of 
three  or  more,  or  otherwise.  Tbe  purpose 
of  the  provision  Is  to  preserve  the  perpet- 
ual representation  of  tbe  state  In  the  sen- 
ate, and  an  appointment  made  by  tbe 
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gorernoT  of  Florida  ia  the  exercise  of 
state  authority,  and  none  the  lem  so  be- 
caase  the  Btate  derives  It  from  the  federal 
conatltntioii.  He  does  It  as  the  executive 
and  officer  of  a  utate,and  not  as  &u  officer 
of  the  United  States.  The  legislature  of  a 
state,  In  electing  a  senator,  acts  for  and 
represents  the  state,  and  dues  so  as  the 
legislature  of  the  state,  and  in  the  Hxercise 
ot  the  state's  right  to  be  represented  in  the 
senate  or  gorernmeot  ot  the  United 
Btates  by  senators  thnscboBen.  That  It 
is  the  duty  of  the  leglslatara  to  elect, — a 
duty  not  only  to  the  state,  but  also  to  the 
general  aovernment,— in  view  of  the  nature 
of  our  government,  cannot  be  denied,  but 
the  duly  doea  not  change  the  character  of 
the  body  and  nialte  it  a  federal  legislature. 
The  grant  to  congress  of  pavrer  to  alter 
and  make  regnlatlons  as  to  the  elections 
of  representatlrea  and  senators  was 
founded  ou  the  possibility  that  the  state 
legislatures, agt^ncies  of  the  Htate.mlghtbe 
remiss  In  the  premieen.  The  authority 
given  to  the  ntate  executive  to  appoint  la 
not,  except  as  to  the  mode  of  appoint- 
ment, a  limitation  upon  the  state's  power 
to  choose  Its  aenator,  but  was  to  preserve 
and  execute  that  power,  and  secure  repre- 
sentation to  the  state,  through  the  action 
of  Its  own  executive  under  certain  con- 
tiogeoclea,  and  by  the  two  procesnes  the 
power  of  the  state  to  chouse  its  senators 
at  all  times  and  under  all  drcumetances 
preserved.  Mr.  Madison,  In  Kppaklng  of 
the  selection  of  senators  by  state  legisla- 
tures, said:  "It  Is  recommended  by  the 
double  advantage  of  favoring  a  select  ap- 
pointment, and  of  giving  to  the  state 
govemmentBsuch  an  agency  In  the  forma- 
tion of  the  federal  government  as  must 
secure tbeanthority of tltelormer,  and  may 
form  a  convenient  link  between  the  two 
systems. "  And,  as  to  the  equal  number  ot 
senators  allowed  each  state,  tie  observes 
tbatlfls  at  onceaconstltutlonal  recogni- 
tion ot  the  portion  ot  the  sovereignty  re- 
maining in  the  Individual  states  for  pre- 
serving that  residuary  sovereignty.  So  far 
as  to  the  eqaalltylt  ought  to  be  no  less  ac- 
ceptable to  the  large  than  to  the  small 
Btatesi,  since  they  are  not  leas  snllcltons  to 
guard  by  every  possible  expedient  against 
anv  improper  consolidation  ot  the  states 
Into  one  simple  republic. "  The  Federalist, 
No.  62,  pp.  846,  847. 

lu  the  absence  of  legislation  by  congress 
providing  the  form  In  wliich  the  appoint- 
ment of  a  senator  shall  be  authenticated, 
it  is  unnecessary  to  discuss  the  power  of 
congress  to  legulate  upon  the  subject. 
It  it  has  notsoch  power.  Its  deprivation 
of  it  Is  no  reason  why  the  state  cannot 
exercise  It.  The  senate  has  as  much  power 
to  inquire  luto  the  legality  ot  the  appoint- 
ment of  a  senator  by  the  executive  power 
of  a  state  as  into  that  of  the  election  of 
one  by  a  legislature.  B  It  has  not,  any  ap- 
pointee can  take  his  seat  In  the  senate  up- 
on the  assumption  that  the  governor  has 
appointed  him,  and  given  him  evidence  of 
the  appointment  satisfactory  to  executive 
discretion.  In  all  cases  of  anyalleged  exec- 
utive appointment  a  primary  question  for 
the  senate  is,  has  the  executive  authority 
of  the  state  made  an  appolutment?  Its 
validity  as  an  executive  appointment  can- 


not be  investigated  until  it  is  satisfactorily 
shown thattberehas been  an  appointment 
in  tact  by  the  executive.  Under  the  consti- 
totion  and  laws  ut  the  United  States,  and 
of  this  state,  there  is  no  known  mode  ot 
evidencing  or  proving  that  an  appoint- 
ment  of  a  United  States  senator,  or  any 
other  officer,  has  been  made  by  the  execa- 
tive  ot  this  state, except,  or  unless  and  un- 
til, a  commission  has  been  duly  signed, 
sealed,  and  counterfilgned  in  accordance 
with  tbe  above-quoted  provision  ot  onr 
organic  law.  Section  14,  art.  4,  Const. 
It  Is  true  that  It  Is  the  duty  of  the  secreta- 
ry, under  a  statute  referred  to  above,  to 
record  all  commlBslone.  like  any  other  ex- 
ecutive act;  but  this  duty  does  not  arise, 
nor  can  It  be  legally  performed,  until  the 
commission  has  been  signed,  sealed,  and 
countersigned,  as  Is  cleariy  established  by 
the  cases  of  Marbury  v.  Madison,  and 
U.  S.  V.  Le  Baron,  supra,  and  Implied  la 
the  advisory  opinion  of  October  28, 1875 ; 
for  nntli  then  It  Is  not  complete,  and,  even 
If  the  incomplete  commission  should  be 
permitted  by  the  appointee  to  remain  in 
the  secretary's  office,  no  eertifled  copy  ot 
It  would  be  effectual  to  prove  tbe  appoint- 
ment, for  until  complete  It  la  not  legal  ev- 
idence of  tlie  title  to  the  office.  The  law 
does  not  contemplate  that  it  shall  remain 
in  the  office,  but  that  it  shall  he  recorded 
as  soon  as  complete,  and  be  delivered  to 
the  appointee,  as  the  evidence  of  his  title. 
When  complete.  It  is  the  appointee's  prop- 
erty, and  Its  surrender  to  him  may  be 
eompelled  by  manilamas  brought  on  bis 
relation.   Marbury  v.  Madison,  supra. 

In  the  absence  of  any  provision  in  the 
constitution  or  statutes  bf  the  United 
States,  when  a  governor  of  this  state 
wishes  to  appoint  a  asuator,  the  only  legal 
way  of  evidencing  hlaact,  so  as  to  com- 
mand the  recognition  ot  it  by  the  United 
States  senate  as  his  official  act,  \a  to  com- 
ply with  the  formula  which  tbe  people  ot 
the  state  have  In  ourconstltutlon  declared 
to  be  the  proper  form  for  exercising  the 
executive  power  of  appointing  to  office. 
Any  appointment  ot  a  senator  not  thus 
signed,  sealed,  and  countersigned  la  not 
authenticated  In  the  manner  which  our 
organic  law— the  only  law  regulating  tbe 
subject — provides,  and  is  not  entitled  to 
recognition  by  the  senate  ot  the  United 
States  aa  a  commission  or  appointment 
as  Hnlted  States  senator  from  the  state  ot 
Florida,  or  its  executive  authority  acting 
for  the  state.  Assuming  that  congress 
has  the  authority  to  prescribe  how  such 
an  appointment  ahould  be  authenticated, 
until  It  does  so  the  only  reasonable  con- 
clusion Is  that  thin  executive  act  ot  the 
state  government  shall  beevldenced  In  the 
manner  provided  by  state  law  in  such 
cases,  and  tbe  only  appointments  or  com- 
missions of  senators  extended  upon  the 
proceedings  ot  congress  within  our  reach 
appear  to  have  been  signed  by  the  gov- 
ernor, sealed  with  tbe  great  seal  of  state, 
and  attested  or  countersigned  hy  tbe  sec- 
retary of  state.  We  have  been  unable  to 
find  anything  that  suggests  any  other 
possible  way  of  evidencing  the  executive 
act  than  that. provided  by  the  provision 
of  our  own  organic  law,  nor  Is  therein 
the  constitution  ot  tbe  United  States  any- 
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tblDg  that  prevents  the  state  from  rngn- 
latlng  the  evidence  of  this  official  act,  at 
least  until  congress  shall  act  In  the  prem- 
ises. ThegoTemor,  as  the  representative 
of  the  state,  and  her  chiri  executlTe  pow- 
er, whose  duty  ft  Is  to  see  that  the  laws 
are  enforced,  is  seeking  to  have  an  aet 
done  by  bim  as  her  chief  magistrate,  au- 
thenticated In  the  only  manner  thatit  can 
be  done  to  command  rvcognftlou  of  It  as 
done  by  him,  and,  In  our  Judgment,  he  la. 
as  her  representatiTe,  entitled  to  have  it 
done,  unless  there  la  In  the  nature  of  the 
act  required  of  the  secretary  of  state  aome- 
tblng  involving  the  exercise  uf  official  dis- 
cretion. 

It  is  In  our  Judgment  clearly  the  official 
duty  of  the  secretary  to  afrx  the  seal  of 
the  state  to  the  appointment,  and  to 
countersign  or  attest  the  same  as  evidenc- 
ing the  omcial  act  of  tbeezecntlveaQthorl- 
ty  of  the  state  in  appointing  a  senator  in 
the  congress  of  the  united  States,  and  this 
duty  Is  one  involving  no  ofBcial  discretion 
or  Judgment  on  his  part.  In  the  case  of 
State  V.  WrotnowBlcl,  17  La.  A.nn.  156.  a 
mBodainna  was  sought  to  require  the  sec- 
retary of  state  of  Louisiana  to  affix  the 
seal  of  state,  and  countersign  a  commla- 
Blon  signed  by  the  governor  appointing 
the  relator  shnitf  of  the  parish  of  Orleans. 
The  secretary  replied  that  the  governor 
was  attempting  to  issue  the  commission 
without  warrant  or  authority  of  law, 
and  in  direct  violation  of  the  constitution 
and  laws  of  the  state;  that  the  office  of 
sheriff,  was  then  held  by  another  person 
under  a  commission  which  would  not  ex- 
ptra  until  the  next  regular  election  for  the 
office  In  question;  and  that  the  governor 
bad  DO  authority  to  supersede  the  Incum- 
bent Bberin.  The  statutes  of  Louisiana 
enacted  that  there  should  he  a  public  seal 
for  aathentlcatlng  the  acts  of  the  govern- 
ment, and  that  the  secretary  of  state, 
who,  as  in  Florida,  was  a  constitutional 
officer,  should  be  its  keeper,  and  affix  It 
to  all  official  acts,  the  laws  alone  excepted. 
The  governor  was  vested  with  the  ap- 
pointing power  in  certain  cases,  but  It 
was  not  shown  or  pretended  In  the  opin- 
ion that  he  bad  legally  exercised  it  In  the 
case.  '*The  secretary  ctf  state,"  said  the 
court,  "Is  not  to  suspend  bis  action  to  In- 
quire why  and  wherefore  any  appoint- 
ment by  the  governor  Is  made.  Bis  duty 
Is  plain.  He  Is  not  directed,  but  ordered, 
by  law,  to  perform  it.  When  commissions 
from  the  governor  need  aathentlcatlon.be 
shall  affix  his  official  signature  and  the 
public  seal  of  state,  for  these  are  official 
acts.  Whatever  improvidence  or  illegality 
there  may  be  In  the  Issuing  of  commie- 
eloDB.that  concerns  him  not.  His  authen- 
ticating any  official  act  can  never  com* 
promit  him;  for  be  has  no  discretion  to 
exercise  regarding  It.  *  *  *  Were  this 
right  of  supervision,  which  is  almost 
equivalent  to  a  veto  power,  in  the  secre- 
tary of  state,  as  It  Is  seriously  contended 
It  la,  it  would.  Indeed,  produce  startling 
eonseqnencea.  The  secretary  of  state 
could  paralyse  at  will  constltutloiial  ap- 
pointments mad(^  by  the  executive.  •  *  • 
The  secretary  ol  state  cannot  go  behind 
commiaslons  officially  presented  to  him 
lor  authentication.   •  •  •  When  two 
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commissions,  duly  authenticated,  for  the 
same  office,  are  extant,  and  It  becomes 
necessary  to  determine  which  of  the  two 
appointees  Is  legally  entitled  to  the  ufflce. 
that  issue,  presented  in  a  proper  manner 
and  at  a  proper  time,  can  be  entertained ; 
•  •  •  but  the  courts  will  not  inqnlsitively 
seek  to  know  upon  what  evidence  the  ex- 
ecutive acted  in  the  performance  ut  a  con- 
stitutional duty;  at  all  eventa.ln  advance 
of  the  consummation  of  an  official  act.** 

The  distinction  between  the  above  case 
and  that  of  State  v.  Farquer,  supra.  Is  clear. 
There  la  no  language  in  the  constitution 
of  the'Unlted  States  or  In  our  own  wfatch 
can  be  construed  to  give  the  secretary  any 
discretion  or  Judgment  as  to  whether  the 
governor's  action  In  appointing  a  senator 
is  legal. 

The  duty  devolved  upon  the  secretary 
of  state  In  the  case  before  as  is  merely  to 
authenticate  the  commission  signed  and 
presented  to  him  by  the  admitted  rlght- 
tnl  executive  of  tbe  state.  It  Is  purely 
ministerial,  and  involves  no  exercise  of  dis- 
cretion. There  Is  from  tbe  very  nature  of 
the  duty  no  place  In  It  for  the  exercise  of 
Judgment.  It  Involves  nothing  but  affix- 
ing the  seal  and  signing  officially.  It  la 
entirely  Impossible  for  any  one  to  infer 
from,  or  to  find  Implied  in,  the  simple  du- 
ty of  authenticating  this  evidence  of  an 
appointment  to  an  office  known  tu  ex- 
ist, and  which,  under  certain  circumstan- 
ces, the  executive  of  the  titate  hau  au- 
thority to  All,  the  further  doty  or  tbe 
power  to  question  the  legality. of  tbe  ex- 
ercise of  the  authority  to  appoint.  If 
such  duty  or  power  of  inquiry  exists  at 
all,  then  it  covers  every  qumtion  as  to  le- 
gality of  the  appointment  that  can  be 
made.  It  extends  not  only  to  the  ques- 
tion of  whetlier  or  not  there  Is  a  vacaucy, 
but  also  to  tbe  appolatee'a  qualiflcatious 
as  to  age,  residence,  or  cltlseniihlp.  If  It 
exists  at  all,  then  the  power  conferred 
by  the  constitution  ol  the  United  States 
upon  the  executive  of  a  state  to  appoint 
n  senator  is  not  subject  simply  to  tbe 
exclusive  Jarisdlctlon  of  the  senate  as  to 
the  election  or  appointment  and  qualiflca- 
tious of  its  members,  but  to  another  Juris  • 
diction,  which  Is  the  Judgment  ol  thesee- 
retai7  ot  state,  and  has  the  power  to  de- 
ny to  the  governor  the  right  of  the  consti- 
tutional evidence  that  be  has  even  mada 
an  appolutinent.  If  this  power  obtains 
In  the  case  of  the  appointment  of  a  sena- 
tor, it,  arising  a»  It  mast  and  alone  can 
from  the  mere  duty  to  authenticate  a 
commission,  exists  also  In  the  caee  of  ev. 
ery  Justice  ol  the  peace,  coaoty  commis- 
sioner, or  other  county  officer,  and  ol  ev- 
ery state  officer  of  whom  under  any  con- 
tingency tbe  governor  may  have  the  pow- 
er to  make  an  appointment.  In  so  far  as 
the  existence  ot  tbe  power  Is  concerned, 
there  is  no  possible  distinction  in  tbe  sev- 
eral cases.  To  say  that  it  would  not  beex- 
ercised  Is  no  answer,  but  Isan  assumption 
of  the  existence  of  the  power.  Knowl- 
edge as  to  when  or  by  whom  the  power,  if 
Its  Hxercise  Is  recog;nised,  will  be  used  or 
renounced,  la  not  a  subject  forour  consid- 
eration. 

In  authenticating  theexecntlve  appoint- 
ment of  a  senator,  tbe  aeeretary  ol  state 
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In  no  wise  commits  blmself  to  tbe  legality 
of  fluch  act.  Tbe  goyeroor  le  nut  respon- 
sible to  tbe  secretary,  nortbe  secretary  for 
bim.  It  tbe  act  is  illeKal,  the  aiitlientica- 
tlon  of  tbe  secretary  Is  tbe  evidence  of 
Its  consnuimation;  it  proves  what  tbe 
flroTemor  has  done,  but  It  doesnotlnrolve 
the  secretary  in  responsibility  fur  it,  Tbe 
secretary's  certificate  to  the  transcript  of 
the  legErilative  proceedlnss  furnished  Mr. 
Call  is  official  evidence  ol  what  those  pro- 
ceedings in  fact  were,  and  nothing  more, 
and  In  no  wise  implies  any  uplnlon  ot  bis 
as  to  the  reKularity  or  legality  of  each 
proceedings;  nod  the  same  ia  true,  no  lees 
nor  any  more,  ot  bis  autlientication  of  the 
executive  act  in  queatiou.  Nor  does  the 
appointment,  though  duly  authenticated, 
have  any  alJect  upon  the  legality  of  Mr. 
Call's  election,  or  towards  creating  any 
vacancy  which  does  not  otherwise  exist. 
If  an  award  ot  tbe  writ  would  have  any 
such  effect,  we  would,  and  upon  tbe  plain- 
est principles  should,  refuse  to  award  It; 
and  for  tbe  reason  that  Mr.  Call  is  not 
before  tbe  court,  nor  is  Mr.  Davidson,  and 
niaadamuaXa  not  the  remedy  tor  settling 
a  conflict  for  an  office,  even  where  the 
right  to  decide  sDch  a  contest  la  in  the 
court,  which  Is  not  the  case  here.  V^eople 
V.  Farqner,  supra;  People  v.  Mayor,  8 
Johns.  Caa.  79;  State  v.  Hyams,  13  La. 
Ann.  719,  cited  in  State  v.  Wrotnowski,  17 
La.  Ann.  163. 

y.  It  is  also  contended  that  neither  the 
state  nor  the  governor  has  any  such  in- 
terest in  relation  to  the  specific  act  sought 
to  be  enforced  as  autburlses  or  Justifies 
tbe  institution  ot  (bis  suit. 

It  is  eotirely  clear  from  tbe  autboritiea, 
(Marbnry  v  .  Madison,  U.  S.  v.  Le  Barun, 
and  Advisory  Opinion,  supra,)  and  what 
has  been  announced  in  preceding  portions 
of  this  opfuiou,  that  the  executive  or  guv. 
ernmental  duty  of  completina  a  cummla- 
sion  is  not  conaummated  until  it  has  been 
sealed  and  connterslgned.  Bven  admit- 
ting that,  when  a  commlmlou  has  been 
Bigned  and  delivered  by  the  governor  to 
the  secretary  of  state,  tbe  appointee 
named  therein,  wbu  may  have  previously 
taken  tbe  oaib  and  given  bond  or  done 
anything  neceHK.nry  to  justify  blra  in  enter- 
ing Intu  the  office  upon  the  perfection  of 
the  commission,  has  such  a  private  inter- 
est therein  as  glvea  him  astAtusto  requim, 
through  the  instmmentality  of  this  writ, 
the  sealing  and  countersigning,  or  admit- 
ting that  tbe  executive  power  of  revoking 
bis  action  has  passed  as  soon  as  a  com- 
mission so  signed  has  been  delivered  to 
the  serretary,  or  even  as  sous  as  It  b as 
been  signed  with  tbe  intention  ot  such 
delivery,  these  poBitlons  and  conceaalons. 
It  proper,  are  In  no  way  Inconsistent  with, 
nor  do  they  aflect,  the  interest  pf  the  pub- 
lic in  tbe  appointment  and  commisaiuning 
ot  pQblic  officers,  nor  do  they  remove  tbe 
fact  that  the  governor  le  charged  with  tbe 
"care  that  the  laws  be  taitbfully  admin- 
istered." Section  6,  art.  4,  Const.  The 
commissioning  of  a  public  officer  la  not  at 
any  stage  of  Its  progress  a  mere  matter  of 
private  interest.  Tlie  entire  public  are  di- 
rectly interested  In  the  consummation  ot 
his  appointment.  In  (»rder  that  he  may 
parform  tbe  dntles  ot  his  offlice,  which  du- 


ties, and  tbe  necessity  of  tbe  performance 
thereof  to  the  public,  account,  not  only 
for  the  appointment,  but  tor  the  creation 
uf  the  office  itself.  Ot  this  interest  of  the 
public  in  baring  offlcea  filled,  and  commis- 
sions sealed  and  connterslKned  or  com- 
pleted, so  that  tbe  title  to  tbe  office  ahall 
vest  In,  and  the  performance  of  its  duties 
become  incumbent  upon,  the  appointees, 
tbe  governor  Is  the  constitutionally  desig- 
nated representative  or  trustee  of  tbe  peo- 
ple, and  as  such  be  baa  the  right,  and  it  la 
his  duty,  to  take  such  measures  as  will 
secure  tbe  benefits  ot  tbe  same  to  the  peo- 
ple. Tbe  dntyot  commiaslonlng  officers 
cannot  In  reason,  nor  without  great  det- 
riment to  the  public,  be  tranaterred  to  In- 
choate appointees.  If  It  ia  thna  trans- 
ferred, and  the  secretary  of  state  shall  re* 
fuse  to  authenticate  uppolntmenta  which 
the  governor  may  deem  It  bia  duty  to 
make,  the  filling  ot  offices  will  depend,  not 
upon. .official  duty,  but  on  tbe  financial 
ability  and  the  disposition  ot  appointeea 
to  litigate.  It  will  remit  to  tbe  private 
vltlzPD,  and  impoaeupon private reaoarces. 
a  public  duty  which  the  aupreme  court  of 
the  United  Statea  and  onr  own  conrt  telle 
us  ia  not  performed  until  tbe  commission 
la  complete.  The  governor,  in  presenting 
the  petition  (or  this  writ,  has  acted  In 
his  official  capacity,  and  In  bebalf  ot  the 
state,  and  not  in  behalf  uf  any  private  In- 
terest. In  Kentucky  v.Dennlson,21  How. 
66,  97,  it  Is  said :  "  In  tbe  case  ol  Governor 
of  Georgia  v.  Madrazo,  1  Pet.  110,  it  was 
decided  that,  in  a  case  where  tbe  chief 
magistrate  of  a  state  Is  sued,  not  by  bis 
name  as  an  Individnul.  but  by  his  style 
of  office,  and  the  claim  made  upon  bIm  Is 
entirely  In  his  official  character,  the 
state  itself  may  be  considered  a  party  un 
the  record.  Thin  wasacase  where  tbestate 
was  the  defendant.  The  practice,  where 
it  is  plaintiff,  has  been  frequently  adopted 
of  BUing  in  the  name  ot  the  governor  In 
behalf  of  the  state,  and  was  Indeed  the 
{orm  originally  used,  and  always  recog- 
nized as  the  snit  of  the  state."  It  Is  tbe 
settled  law  that  where  writs  of  maodamm 
Issue,  as  they  may,  upon  tbe  relation  of  a 
private  citizen,  to  compel  the  perTorm- 
ance  ol  a  public  duty,  the  interest  In 
which  le  common  to  the  whole  communi- 
ty, tbe  state  Is  the  real  plaintiff.  State 
V.  Board,  17  Fla.  707;  Hamilton  v.  State, 
3  Ind.  452;  County  ot  Pike  v.  People,  11 
111.  202;  City  ot  Ottawa  v.  People,  4S  111. 
233;  People  v.  Colllna,  19  Wend.  56;  Peo- 
ple V.  Halsey,  37  N.  Y.  344;  State  v.  Coun- 
ty Judge,  7  Iowa,  1S6,  203.  The  special 
Interest  ot  the  private  relator  islmportant 
only  where  the  matter  Is  one  solely  ot 
private  right.  Whether  we  hold  the  state 
or  tbe  governor,  ae  the  chief  executive,  to 
be  tbe  real  plaintiff  In  this  case,  we  have 
no  doubt  of  the  power  or  duty  ol  the  gov- 
ernor to  act.  State  v.  Dabudet,  22  La. 
Ann.  602. 

VI.  That  there  isnootberadequate  rem- 
edy is  clear  from  the  tact  that  tbe  com- 
mission must  becomplete  before  it  can  be  re- 
corded, ora  copy  of  tbe  original  can  be  evi- 
dence of  the  appointment.  "In  thecase  of 
ci»mmtB8lon8,  the  law  orders  the  secretary 
uf  atate  to  record  them.  Wben,  therefore, 
they  are  signed  and  sealed,  the  order  tor 
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their  being  recorded  is  Rlveu."  Marbury 
T.  Madiaon.  1  Granch.  161.  Until  Blgued. 
waled,  and  conDterBi^ned,  there  Is  no  le- 
gal evidence  of  an  appointment  of  which 
a  certified  copy  can  be  made. 

TII.  npon  the  case  made  by  the  plead- 
inKB,  ourconrlUBlon  Is  that  the  perempto- 
ry writ  Bboo'd  be  awarded:  bat.  In  viow 
of  the  character  of  the  parties,  we  will 
eoapend  until  Monday  next  any  fornial 
order  In  the  premlaea,  farther  than  one 
adjndfdng  the  retnm  ol  the  respondent  In* 
Bofficieuft,  and  BMtalnlng  the  demorrer 
thereto. 


CM  Ala.  S40) 
WUBTZBABORB       AnMIVTOH  BOLUNO- 

Mills. 

(Aqmnie  Court  ef  Alabama.  Nor.  8^  1891.) 
FABOb  Etxdsnos, 
An  action  ona written  Habsarlptlontostook 
oaiiBOt  be  defeated  by  erldenoe  of  aprior  or  oon- 
temporaaeoQs  oral  agreement  that  the  stook  was 
not  to  be  issued,  nor  the  Babeorlber  held  liable 
OQ  his  subscription. 

Appeal  from  city  court  of  Annlston;  B. 
F.  Cassadt,  J  Ddge.  Affirmed. 

Action  by  the  Annlston  BoUlnK-MUls 
against  David  'Wurtibarger  to  recover  on 
his  written  aabacrlptloa  to  the  capital 
stock  of  plaintiff.  Defendant's  demurrer 
was  overruled,  and  Judsment  rendered  for 
plaintiff.  Defendant  appeals. 

Gordon  Macdon&ld,  for  appellant. 

McOlbllah,  J.  Tbls  action  Is  for  de- 
ferred installments  of  an  amount  sab- 
■cribed  by  Wnrtxbai^r  to  the  capital 
stock  of  the  Annleton  BolUng-MlUe.  The 
subscription  was  In  writing.  The  defend- 
ant, In  addition  to  the  general  issue,  plead- 
ed that  he  did  not  make  the  contract  of 
subscription  laid  In  the  complaint,  did  not 
anthortse  any  one  to  make  aucfa  subscrip- 
tion for  him,  and  that  It  was  never  under- 
stood or  agreed  between  plaintiff  and  him- 
self that  be  should  take  or  snbscribe  for 
stock  in  said  company  as  alleged:  bat 
that  It  was  agreed  between  them,  at  the 
time  he  signed  the  book  of  subscription 
for  said  stock,  that  said  stock  was  not  to 
be-issued  to  him,  nor  was  be  to  be  bound 
on  said  subscription,  but  that  it  was  tbsn 
and  there  agreed  that  hla  said  alleged  sub- 
scription was  merely  for  the  purpose  of 
getting  his  name  to  aBslst  in  the  promo- 
tion of  the  company,  and  npon  this  condi- 
tion and  understanding  alone  be  signml 
aald  subscription.  To  this  plea  plaintiff 
replied  that  the  ogreement  set  forth  in  the 
plea  was  prior  to  or  contemporaneous 
with  the  aigalng  of  the  written  agreement 
upon  which  the  suit  is  based,  and  that 
said  alleged  agreements  and  understand- 
ings were  oral,  that  after  they  were  had 
or  made  the  defendant  signed  the  written 
contract  sued  on,  and  that,  therefore,  the 
allseed  oral  agreements  were  merged  In 
the  writing.  A  demurrer  was  Interposed 
to  tbls  replication,  and  overruled,  and 
Judgment  rendered  un  the  evidence  for  the 
plaintiff. 

The  only  assignment  of  error  here  goes 
to  the  action  of  the  court  upon  this  de- 
murrer. We  think  that  ruling  was  entire- 
ly prtjper.  The  fact  that  the  contempo- 
nuteons  agreement  r^led  on  In  the  lUea 
T.10eowna9— 8 


lay  In  parol  destroyed  Ite  efficacy  as  a  de- 
fense to  the  action  on  the  written  con- 
tract; and  the  replication  alleging  thin 
fact  was  a  perfect  answer  to  the  plea,  on 
the  familiar  doctrine  that,  "when  a  con- 
tract Is  reduced  to  writing,  all  oral  agree- 
ments, whether  prior  or  contempurane- 
uus,  are  merged  In  it,  and  considered  as 
waived,  and  parol  evidence  of  them  can- 
not be  received  to  vary  the  legal  Import  ot 
the  writing. "  Brewing  Go.  v.  Handley,  90 
Ale.  486, 7  South.  Rep.  913;  FoUurd  v.  Mad- 
dox,  2SAla.  821;  Chambers  v.  BlQgBtatt,69 
Ala.  140;  Griel  v.  Lomax,  86  Ala.  132,6 
South.  Bep.  325;  Dexter  v.  Ohlander,  89 
Ala.  262,  7  South.  Bep.  116.  Affirmed. 
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(M  Ala.  EM) 


iSupivme  Cowrt  of  AUibaima.   Nov.  4, 1801.) 
Oahoblutiihi  ov  Dbbd— Bdbdbs  ow  Pboov— Un- 

DUB  IkVLUBKOB. 

1.  A  n^ro  woman  80  years  of  age,  with  bat 
little  edaoation,  physically  feeble  and  incapable 
ot  carrying  on  business,  at  the  solicitation  of 
one  B.,  waa  at  the  time  was  insolvent,  conveyed 
to  bim  the  fee  to  land  worth  $4,000  fw  an  ex- 
pressed consideration  of  1360,  no  part  of  which 
was  paid,  with  the  nnderatanding  that  the  gran- 
tee  should  pay  ihe  taxes,  keep  the  property  Id  re- 
pair, eto.,  **colleot  the  rents,  paying  same  to 
the  grantor  daring  her  llfe-tlme,  and  on  her  de- 
cease to  erect  over  her  grave  a  small  tombstone, 
costing  alMut  SIO. "  The  grantee  had  been  act- 
ing as  her  agent  in  managing  the  property  for 
aboat  three  weeks  before  toe  execution  of  the 
deed,  which  was  done  by  affixing  her  mark  on 
hearing  It  read  orer  once,  bnt  without  e:Q)lana- 
Uon  or  an  opportanity  to  have  It  axamliwd  ftir 
her  benefit.  Held,  that  the  deed  was  void. 

S.  In  actions  to  avoid  a  deed  on  the  groand  of 
inadequacy  of  oooslderation  and  undue  influence 
arising  from  the  relation  of  the  parties,  the  bur- 
den la  on  the  grwtee  to  prove  that  It  Is  equita- 
ble In  every  respect. 

Ap[»eal  from  chancy*  court,  Montgom- 
ery county ;  John  A.  Fosteb,  Chancellor. 
Affirmed. 

Bill  in  equity  by  Nancy  Taylor  against 
Uichael  Burke  praying  for  the  cancella- 
tion of  a  deed  from  plaintiff  to  defendant. 
Prayer  of  plalnUS  granted.  Defendant 
appeals. 

The  bill  In  this  case  was  filed  by  the  ap- 
pellee, Nancy  Taylor,  against  the  appe- 
lant, Michael  Burke,  and  prayed  to  have 
set  aside  and  annulled  a  deed  made  by  her 
to  the  defendant,  June  7,  1888,  on  the 
ground  that  It  was  obtained  by  fraud  and 
undue  Influence;  and  the  bill  also  prayed 
to  have  the  defendant  removed  as  her 
trustee.  The  facts  set  forth  In  the  bill, 
and  which  are  seemingly  sustained  by  the 
testimony,  are  that  the  plaintiff  was  an 
old  negro  woman,  above  80  years  of  age; 
was  bom  a  slave;  that  she  had  but  little 
education;  that  during  the  months  ot 
May  and  .Tune,  1888,  she  suffered  greatly 
from  a  disease  of  the  eyes  and  from  the  In- 
firmities of  old  age;  that  she  had  had  an 
operation  periormed  on  ber  eyes,  which 
caused  her  much  suffering,  and  left  her 
feeble  both  In  body  and  mind ;  and  that 
about  the  month  of  May,  1888.  the  defend* 
ant.  who  was  an  Intelligent  white  man, 
and  who  had  had  much  and  varied  ex- 
perience In  business  life,  i}ecame  acquaint- 
ed with  the  plaintiff,  and  soon  thereafter, 
daring  the  same  month»becameher  agent. 
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to  rent  her  houses,  and  collect  the  rent. 
The  bin  rnrther  avers  that  the  defendant 
Is  Insolveut,  and  this  he  does  not  deny. 
Snch  other  facts  as  are  aTerred  In  the  bill, 
which  are  shown  by  the  published  testi- 
mony, are  sufficiently  stated  In  the  opin- 
ion. Upon  the  submission  of  tbeeaase, 
on  the  pleadings  and  proof,  the  chancellor 
decreed  tfaattbe  plaintiff  was  entitled  to 
the  relief- prayed  for,  and  ordered  the  deed 
from  her  to  the  defendant  to  be  canceled. 
The  defendant  brings  tbls  appeal,  and  as- 
signs the  chancellor'!)  decree  as  error. 

Moore  ^  FinJey,  tor  appellant.  Aning- 
ton  A  Qrahaaty  for  appdlee. 

GoLBHAN,  J.  It  la  no  part  of  tbeporw 
pose  of  this  opinion  to  constrne  and  de- 
clare the  fall  legal  effect  of  the  Instrument 
In  writing  dated  7th  day  of  J^ane,  A.  D. 
188S.  the  vaUdlty  of  which  is  attacked  in 
this  salt.  It  Is  enough  to  say  It  purports 
to  convey  In  fee  to  the  srantee,  in  trust, 
the  property  rights  of  Nancy  Taylor,  the 
grantor,  In  all  her  real  ratate.  It  appears 
that  besldeBthelotconTeyed.andlmprove- 
ments  thereon,  she  owned  no  other  prop- 
erty, except  some  furnltare.  The  bill 
charges  that  the  execution  of  this  Instru- 
ment was  procured  by  fraud  and  undue 
Influence.  The  consideration  expressed  In 
this  conveyance  Is  $2S0,  paid  by  the  gran- 
tee, and  the  assumption  on  his  part  to  sn- 
perlntend  and  control  generally  the  prop* 
erty  of  the  grantor,  to  keep  It  In  repair,  to 
pay  the  taxes,  and  keep  the  property  In- 
sured, and  to  rebuild  from  the  insurance 
money,  In  case  of  Its  destmctiou  by  fire, 
the  buildings,  to  collect  the  rents, and  pay 
them  over  to  the  grantor  daring  her  life. 
A  small  tombstone  was  to  be  erected 
also  over  ber  after  her  death,  which  the 
proof  shows  would  not  have  cost  exceed- 
ing 910.  It  Is  not  pretended  that  the  9360 
was  paid  by  the  srrantee  or  that  Its  pay- 
ment was  In  fact  contemplated  by  tbe  par- 
ties. Mere  inadequacy  of  price  isnot  suffi- 
cient to  set  aside  a  deed  of  conveyance, 
and,  when  relied  upon  alone,  It  must  be  so 
great  as  to  shock  the  understanding,  and 
mdnce  the  b^lef  that  the  transaction  was 
traadnlent.  Any  person  possessed  of  rea- 
sonably good  facnlties  and  understanding 
has  the  right  to  fix  the  price  of  his  own 
property,  and  part  with  It  on  such  terms 
as  he  may  see  proper,  in  the  tree  exercise  of 
his  Jadgment  and  will.  A  mere  voluntary 
consideration  Is  anflBclent  to  anataln  a 
deed.  Davidson  ▼.  Uttle,  60  Amer.  Dec. 
82.  Gross  Inadequacy  of  consideration, 
when  coupled  with  other  facts  strongly 
tending  to  show  frand  or  undue  advan- 
tage, is  a  snRplclous  circumstance.  In  the 
case  of  Waddell  V.  Lanier,  62  Ala.849.lt 
Issald :  "All  transactions  t»etween  trastee 
and  ceatai  qne  traat,  guardian  and  ward, 
attorney  and  client,  principal  and  agent, 
parent  and  child,  are  narrowly  watched 
and  Jealously  scrutinised  In  courts  of 
equity.  In  all  the  variety  of  tbe  relations 
of  life,  in  which  confidence  Is  reposed  and 
accepted,  and  dominion  may  be  exercised 
by  one  person  over  another,  tbe  court  wtll 
intertbreand  relieve  against  contracts  or 
conveyances,  wh€n  they  wonid  abstain 
from  granting  relief  If  no  particular  rela-. 
tlou  existed  between  tbe  parties.  In  which 


trust  and  confidence  was  reposed  and  ac- 
cepted, and  there  was  not  an  opportunity 
for  an  abuse  of  theconfldenceand  the  exer- 
cise of  nudue  Influence.  •  •  *  The  rela* 
tlon  of  principal  and  agent  Is  affected  by 
the  same  consideration  which  influences 
tbe  court  In  dealing  with  transactions  be- 
tween persons  standing  In  other  fiduciary 
relations.  *  *  *  It  Is  certain  that 
agents  are  not  permitted  to  become  secret 
vendors  or  purchasers  of  property  which 
they  arf^  authorised  to  buy  or  sell  for  their 
principals,  or,  by  abusing  their  confidence, 
to  acquire  nnrensonable  gifts  or  advan- 
tages; or  to  deal  validly  with  their  princi- 
pals In  any  case,  except  when  there  Is  the 
most  entire  good  faith,  and  a  full  disclos- 
ure of  all  the  facts  and  circumstances,  and 
an  absence  of  all  nndne  Influence,  advan- 
tage, or  imposition;"  citing  1  Story,  Eq, 
Jur.  g  315.  In  all  such  cases  tbe  burden  rests 
on  the  party  claiming  under  the  deed  to 
prove  "satisfactorily  that  It  is  Jnst,  fair, 
and  equitable,  in  every  respect,  and  not  on 
the  party  seeking  to  avoid  It  to  establish 
that  It  Is  fraadnlent.  **  Tbe  same  doctrine 
Is  laid  down  as  to  the  burden  of  proof  la 
such  cases,  In  Shlpman  v.  Furnlss,  69  Ala. 
562,  and  again  In  Its  full  force  In  Lyons  v. 
Campbell,  88  Ala.  469,  7  South.  Bep.  250, 
and  reaffirmed  In  Bancroft  v.  Otis,  91  Ala. 
270,8  South.  Rep. 286, so  far  as  It  applies  to 
transactions  Inter  vivos*  In  63  Ala.,  sop 
pra.  It  Is  further  said  that  feebleness  of  In- 
tellect, or  Its  diminution  or  Infirmity  from 
aae,  disease,  or  other  cause,  would  be  a 
circumstance  of  Importunce,  If  tbe  Inquiry 
was  directed  to  the  existence  of  actual 
fraud ;  but  where  fiduciary  relations  exist, 
or  that  of  principal  and  ageat,lt  Is  notes- 
sentlal  thattbedonw  beof  unsound  mind, 
or  of  feeble  or  Impaired  Intellect.  Many 
antborltles  might  be  cited  to  aastaln  the 
proposition  that  where  there  Is  weakness 
of  mind,  arising  from  old  age,  stekness.  In- 
temperance, or  other  cause,  and  )»laln  In- 
adequacy of  consideration, connected  with 
circumstances  of  andue  advantage,  aeon- 
tract  made  under  such  circumstances  will 
be  set  aside  In  equity.  Tracey  v.  Sacket,  1 
Ohio  St.  64,  and  cases  cited.  The  deed  was 
read  over  to  the  grantor  once,  but  with- 
out explanation,  and  she  affixed  her  sig- 
nature by  making  her  mark.  The  gran, 
tee,  Michael  Burke,  Isa  white  man  of  exten- 
sive and  varied  bnslnera  experience. 
Nancy  Taylor,  tbe  grantor,  was  a  n^rro 
woman,  and  at  the  time  of  the  execution 
of  the  pa  per  was  about  80  years  of  age,  and 
In  feeble  health.  The  instrument  was  pre- 
pared by  an  attorney  at  the  Instance  of 
Burke,  and  as  directed  by  him.  In  the  ab- 
sence of  the  grantor.  The  evidence  shows 
that  the  grantor  had  no  children,  bnt  she 
had  taken  Into  her  care  Mary  Williams 
when  only  6  months  old;  that  Mary  WIU- 
lams  wasnow  S4  yearsold;  and  that  thay 
bad  lived  together  during  alio!  that  time; 
that  they  spoke  and  regarded  each  other 
as  mother  and  daughter;  and  that  by  her 
will,  made  b^ore  tbe  execution  of  the  In- 
strument of  conveyance,  and  which  had 
never  been  altered  or  revoked,  tbe  grantor 
had  devised  all  her  property  to  Mary 
WtlHams ;  that  the  convpyance  to  grantee 
-was  procured  by  the  granteednringa  time 
-wlien  Uai7  WlUlams  wcw  absent.  Tbsaa 
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Important  facts  are  fairly  RUBtalned  hy  tha 
evidence,  and  we  donot  think  ]  t  nnceuaury 
to  point ont and  cumment  onmanjcircnm- 
fltancea  proren  which  tend  to  weaken  the 
testimony  of  the  appellant.  It  Is  fairly 
proven  that  at  the  time  the  InBtroment 
waA  executed  the  relation  of  priuclpal  and 
agent  existed;  that  the  cODBlderatioii  In 
groasly  Inadeqaate ;  that  tbe  grantee  waa 
old,  inflrm.  In  feeble  bealth.  aud  HufferlDg 
great  pain,  and  confined  to  her  bed,  In 
conaeqnence  of  an  operation  whlcb  had 
been  performed  on  ber  eyes.  The  teatl- 
mouy  of  Dr.  Baldwin  is  that  be  performed 
tbe  operation  In  1888.  and  thac  she  was 
safferlng  a  great  deal,  and  that  she  was 
confined  to  her  bed  for  some  time  after- 
wards; that  she  was  pbydcally  feeble  at 
the  time  of  tbe  operation ;  had  bat  little 
vision,  and  that  was  unt  of  but  one  eye. 
Tbenotary  public,  James  Jackson,  testlQed 
that  be  did  not  know  tbe  condition  of  ber 
miud  at  the  time  she  signed  tbe  instru- 
ment, bnt  that  she  was  not  capable  of 
carrying  on  any  boalneM  then.  Tbe  lot 
of  land,  at  the  lowest  valuation,  was 
worth  94,000,  and  a  part  of  It  was  rented 
to  tenants.  Tbe  evidence  shows  that  tbe 
grantor  had  known  the  grantee  bat  a 
abort  time,  and  that  she  had  employed 
him  as  ber  agent  to  rent  oot  ber  property, 
and  to  collect  her  rents,  and  to  perform 
the  dntiea  of  a  real-estate  agent  for  ber  In 
regard  to  her  property.  His  own  account 
shows  be  waa  acting  In  some  capacity  for 
ber  as  early  as  May  18, 1S88.  She  bad  em- 
ployed blm  to  sell  ber  farnltore  at  auc- 
tion, whlcbltseemswas  very  valDable,and 
which  the  proof  shows  be  appropriated 
to  bis  own  use  without  berknowledgeand 
without  a  sale.  We  do  not  think  it  nec- 
essarytosay.lnregard  tothefacts  proven, 
aa  the  coart  did  In  Kiug  v.  Cohom,  0  Yerg. 
TC,  where  the  facts  in  many  respects  were 
very  similar,  "that  no  woman  In  her  clr- 
eumetances.  If  In  her  senses  and  not  under 
a  deluBlGD,  would  make  such  a  contract, 
and  It  may  confidently  be  asserted  that 
no  honest  or  fair  man  would  have  ac- 
cepted It;"  but  we  do  hold  that  tbe  facta 
amply  show  that  she  Is  entitled  to  relief. 
Tbe  decree  of  the  court  below  Is  affirmed. 


<M  Alft.  5M) 

Wkil  t.  McWhobtbb  et  al. 

OSujntme  Court  cf  Mabama.  Nov.4,U9L) 

LuTDUWD's  LniT— ^ooDS  nr  WASKHoma— Paioa 
Dbst. 

The  Coda,  t  S069,  provides  that  the  land- 
lord of  any  store-house  BDttll  have  a  Ilea  on  the 
goods  belonging  to  the  tenant  for  his  rent,  tape< 
rior  to  all  other  liena.  Heid,  where  the  tenant 
tamed  oat  a  quantity  of  goods  In  payment  of  a 
debt  not  oooneoted  with  tbe  baslnesa,  to  one  bar- 
ing knowledge  of  tbe  tenancy,  that,  since  such 
Hie  was  not  In  the  nanal  coarse  of  buslnesa,  it 
did  not  diaplaoe  the  lien. 

Amraal  from  clrcnltcoart.  Madison  coun- 
ty;  B.C.  Bpsakb,  Judge.  Reversed. 

Action  In  attachment  by  Isaiah  Well 
against  Pierce  ft  Crumbacker  and  Morgan 
McWhorter  for  rent  of  a  store-bnlldlug. 
JndgmMit  for  defendants  waa  bud,  and 
plalntia  appeals. 

Tbe  aetfoD  waa  brought  to  recover  tbe 
amuont  doe,  and  Uiat  would  be  due*  for 
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tbe  rent  of  a  certain  store>boBse,  leased 

to  tbe  defendants  Pierce  &  Crnmbacker, 
under  a  contract,  and  was  commenced 
on  Jnne  28, 188H,  by  an  attachment  Issued 
on  an  affidavit  and  bond  given  by  tbe 
plaintiff.  Upon  tbe  levy  of  the  attach- 
ment upon  tbe  goods  which  were  found  lu 
the  rented  store-bouse,  and  also  upon  cer- 
tain goods  lu  the  hands  of  tbe  appellee 
Morgan  MeWtaurter,  tbe  said  Morgan  Mc- 
Wborter  Interposed  a  claim  to  the  prop- 
erty so  levied  on  In  bis  possession.  A. 
statutory  trial  of  the  right  of  property 
was  thereupon  inaugurated,  and  tlie  is- 
sues which  were  formed  were  tried  by  tbe 
court,  without  the  Intervention  of  a  jury, 
upon  an  agreed  statomeut  of  facts.  The 
facts  as  BtgneA  upon  were  8nt>atantlally  aa 
follows  The  plaintiff  rented  to  the  de- 
fendants In  attachment.  Pierce  &  Crum- 
backer, a  store-house  fora  term  commenc- 
ing on  March  1, 1888,  and  terminating  De- 
cember 81, 1888;  that  the  defendants  cur- 
ried on  in  such  store-house  a  mercantile 
business  in  paints,  oils,  wall-paper,  and 
other  house  furiUshlng  goods.  Tbe 
grounds  of  the  attachment,  as  alleged  In 
the  affidavit  made  by  plaintiff,  were  that 
the  defendants  had  "fraudulently  dis- 
posed of  some  of  their  goods;"  that  In 
the  trial  of  the  attaebmeat  suit  Judgment 
was  rendered  for  the  plnlutlR;  that  tbe 
property  which  waa  levied  upon  in  tbe 
store-bouae  sold  for  966,  the  amount  of  tbe 
Judgment  being  9178.84.  The  testimony 
for  tbe  claimaut  tended  to  show  that  on 
January  15, 18S8,the  defendants  borrowed 
from  him  $200,  for  which  they  gave  their 
partoersbip  note,  which  became  due  on 
June  20, 1888;  that,  upon  the  defendants' 
failure  to  pay  said  note  at  maturity, 
claimant  threatened  to  sne  them ;  that 
they  said  they  bad  no  money,  but  offered 
to  pay  claimant's  debt  In  goods  from 
their  store;  tbat  claimant  accepted  said 
proposal,  aud  bought  and  removed  from 
said  store-house  tbe  goods  In  Issue,  which 
did  not  exceed  In  value  tbe  amount  of  de- 
fendants* Indebtedness  to  claimant,  and 
the  claimant  receipted  and  delivered  to 
tbe  defendants  their  said  note  for  9300. 
It  was  further  shown  that,  when  the 
claimant  accepted  said  goods  in  payment 
ot  the  said  note,  he  did  not  know  that 
defendants  owed  any  rent,  but,  on  tbe 
contrary,  he  was  informed  by  the  defend- 
ants and  believed  tbat  they  had  paid  all 
the  rent  for  which  they  were  liable,  bat 
the  claimant  knew  tbat  the  store-bouse 
occupied  by  the  d^endanta  was  not  their 

Sroperty.  Upon  tbe  agreed  statement  of 
icts,  the  court  ruled  "that  tbe  lien  ot  tbe 
plalntllf  was  displaced  by  reason  of  tbe 
removal  of  tbe  goods,  md  that  said 
goods,  so  levied  on  by  the  sheritr,  and  for 
which  tbe  (datidant  loterposed  bis  said 
claim,  were  not  liable  to  the  attachment, 
aud  tbe  court  thereupon  entered  Judg- 
ment In  favor  of  tbe  claimant  against  the 
plalntlfl."  The  bill  of  exceptions  then  re* 
cites  tbat  **  to  tbe  action  of  the  court  In 
so  ruling  and  so  entering  said  Jadgment 
the  plaintiff  then  and  tbera  duly  es* 
cepted." 

Lnwnim  Cooper^  lor  appellant.  JZAiA* 
ard  H.Lowe,  tor  appellees. 
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McClbllan,  J.  We  have  bad  occasion 
In  tbe  caees  of  Ex  parte  Bftrnes,  84  Ala. 
540. 4  South.  Bep.  769,  and  Abraham  v. 
KIcrosi,  87  Ala.  178.  6  South.  Bep.  2»3,  to 
institute  a  compariBon  between  the  rights 
and  remedies  of  a  landlord  exiatfng  under 
the  uommon  law  of  distraint  and  his 
rights  and  remedies  under  Code  ISHQ,  S§ 
8069,1 3074,  providing:  a  lieu  on  tbe  property 
of  tbe  tenant  for  tbe  rent  of  Btore-bousea 
and  other  bulldlnsB.  In  the  case  last 
noted  we  held  that  our  statute  "must  be 
conatmed  in  tbe  light  of  tbe  common  law, 
and  be  accorded  such  operation  and 
effect,  not  iuconslstent  wltb  its  terras, 
as  was  given  to  the  landlord's  remedy 
under  tbe  old  law  of  distress."  Upon  this 
principle  wetliere  held.  In  consonance  with 
the  rule  obtaining  at  common  taw,  the 
statute  b^g  silent  on  the  subject,  "that 
where  there  are  leases  from  year  to  year, 
and  the  rent  of  a  former  is  in  arrears  dnr- 
Ing  a  snbsequent  year,  the  goods  of  the 
tenant  then  on  the  premises  are  subject  to 
the  statutory  lien  for  the  satisfaction  of 
tbe  rent  which  accrjied  onder  another 
lease  for  a  previous  year, "  So  in  Ex  parte 
Barnes,  supra,  the  terms  of  the  statute  be- 
ing broad,— fin£BclentIy  so,  indeed,  if  not 
restrained  by  recognised  general  prin- 
ciples, to  cover  all  property  belonging  to 
the  tenant,  whether  at  the  time  or  ever 
on  the  premises  or  not,— it  was  ruled  that 
tbe  general  terms  of  tbe  act  mast  be  con- 
straed  wltb  reference  to  the  policy  of  tbe 
common  law  in  respect  of  distress,  which 
did  not  contemplate  the  subjection  of 
property  to  tbe  payment  of  rant  which 
bad  not  enjoyed  tbe  protection  of  the  de- 
mised premises;  that  property  which  had 
never  been  on  the  premises  could  not  be 
subjected  to  the  statutory  Hen.  There  are 
duabtless  other  matters  with  respent  to 
'which  the  operation  of  the  statute  will  be 
shaped  by  reference  to  the  principle  ob- 
taining In  regard  to  the  common  law  of 
distress.  But,  In  addition  to  the  points 
of  radical  difference  between  the  two  rem- 
edies adverted  to  in  Abraham  v.  Nicrosi. 
there  is  one  snch  which  has  an  Important 
bearing  on  the  case  at  bar.  Tbe  landlord, 
at  common  law,  had  no  lien  upon  tbe 
goods  of  his  tenant  ontll  distress  levied. 
Moreover,  originally  be  bad  no  right  of 
distress  upon  goods  of  tbe  tenant  after 
they  bad  been  removed  from  the  prem- 
ises, unless  removed  after  tbe  landlord  or 
his  baillfT,  armed  at  tbe  time  with  the 
right  to  distrain,  had  bad  view  of  them  on 
the  premises.  This  was  subsequently 
changed  by  statute  su  as  to  allow  distress 
within  a  certain  number  of  days  upon 
ffoods  which  had  been  fraudulently  re< 
moved,  but  still  there  was  nollennntll  the 
distress  had  been  actually  made.  On  tbe 
other  hand,  tbe  statute  we  are  consider- 
ing, as  construed  in  Ex  parte  Barnes,  su- 
pra, In  terms  gives  the  landlord  a  Hen  on 
all  property  of  tbe  tenant  from  the  mo- 
ment it  Is  brought  on  the  premises,  and 

1  Code  Ala.  1886.  |  8069,  provides  that  the  land- 
lord of  any  store  honse,  dwelling-lurase,  or  other 
balldings  shall  have  a  Ilea  on  the  goods,  faml- 
tore,  find  efleots  belonging  to  the  tenant,  for  his 
rent,  which  shall  be  sap«nor  to  all  oUwr  liens, 
exoepb  those  for  s&a.U 


the  remedy  by  attachment  is  not,  as  in 
distress,  to  fix  a  Hen,  but  to  enforce  one 
already  existing;  tbe  lien  does  not  de- 
pend upon  levy,  bnt  Is  the  predicate  for 
the  levy.  It  attaches  from  the  commence- 
ment of  tbe  (tenancy  for  the  security  of  the 
rent  when  it  matures.  Garner  v.  Cutting, 
82  Iowa,  547;  Grant  v.  Whltwell,  9  Iowa, 
162;  Hunter  v.  Whitfield,  R9  III.  229. 

This  Iten  Is  similar  In  all  respects  to  that 
created  by  statute  In  favor  of  agricnltnral 
landlords^  except  as  to  tbe  speclus  of  prop- 
erty to  which  It  attaches,  and  the  reasons 
upon  which  the  charge  upon  tbe  properly 
proceeds.  Once  attached,  we  can  conceive 
of  no  ground  for  giving  It  a  different  oper- 
ation and  effect,  as  regards  tbe  rights  of 
tbe  parties  to  it  or  tbe  rights  of  third  par- 
ties who  acquire  an  Interest  In  tbe  prop- 
erty, than  is  given  by  our  statute  and  d«- 
dslons  to  the  Hen  In  favor  of  landlords  of 
agricultural  lands,  saveonly  In  one  partic- 
ular to  be  presently  discussed.  With  re- 
spect to  Ileus  of  the  latter  class,  the  law 
with  us  Is  thoroughly  well  established, 
thnt  they  are  not  displaced  by  the  remov- 
al of  the  property  from  tbe  premises,  nor  by 
Its  sale  to  a  third  person,  who  either 
knows  or  Is  chargeable  with  knowledge  of 
the  Hen ;  and  It  Is  equally  well  settled  law 
that  one  Is  chnrgeable  with  sunh  knowl- 
edge who  knows  that  tlie  property  ho  pur- 
chases Is  the  product  of  rented  lauds. 
Scaife  T.  Stovall,  67  Ala.  237;  Stern  t. 
Simpson,  62  Ala.  104;  Manasses  t.  I>ent, 
88  Ala.  665,  8  South.  Bep.  108.  And  we  can- 
not doubt  that  ordinarily  one  who  por* 
chases  from  a  tenant  of  a  building  proi>- 
erty  to  which  the  landlord's  Hen  has  at- 
tached, with  a  knowledge  of  tbe  existence 
of  the  tenancy,  takes  It  subject  to  the  lien. 
Notlre  of  the  tenancy  lasufSclent  to  put 
him  on  inquiry  as  to  whether  any  rent  baa 
accrued,  and  where  this  Inquiry, if  properly 
prosecuted  and  information  sought  of  the 
landlord,  would  disclose  that  rent  had  ac- 
crued, whether  due  or  not,  tbe  purchaser 
la  held  to  know  the  fact.  Tomake  Inquiry 
of  tbe  tenant  will  not  suffice.  On  these 
considerations  and  authorities,  It  is  our 
opinion,  on  the  agreed  facts,  that  the 
claimant  below  bought  tbe  property  wltb 
notice  of  plaintiff's  Hen,  and  that  bis  claim 
thereto  against  the  attachment  cannot 
be  maintained  unless  the  transaction  be- 
tween bim  and  tbe  tenant  is  brought  with- 
in the  exception  before  alluded  to.  It  is 
the  recognized  doctrine  of  the  common 
law  of  distress  that,  when  a  house  is  rent- 
ed for  mercantile  purposes,  it  Is  tbe  Im- 
plied understanding  of  tbe  parties  that 
goods  kept  therein forsale may  bedlsposed 
of  in  the  asnal  courseof  thepartlcular bus- 
iness, free  from  the  claim  for  rent,  and 
that  the  purchaser,  though  with  full  no- 
tice, it  may  be,  that  rent  has  accrued, 
takes  them  discharged  from  the  landlord's 
Hen :  and  on  tbe  principles  laid  down  in 
Abraham  t.  NlcrosI,  supra,  this  doctrine 
must  be  held  to  obtain  under  our  statute. 
The  tenant  In  the  present  case  appears  to 
have  been  a  dealer  In  paints,  oils,  wall- 
paper, and  the  like,  and  rented  the  store- 
house from  the  plaintiff  for  tbe  purpose  of 
conducting  that  business  therein.  The 
usual  course  oi  trade  In  such  business  we 
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apprehend  to  be  the  sale  of  the  commodU 
ties  coiiBt)tntin£  the  stock  of  ^oodB  to  per- 
BOD8  who  have  need  or  them,  tor  money 
eltber  pnfdurto  be  paid.  It  may  be,  in- 
deed, ao  doubt  It  Ih,  that  where  each  dealer 
casnally  owes  n  caatomer  a  sum  of  mon- 
ey.aud  tbatcustoDier  has  need  of  hts  debt- 
or's wares,  the  sapplyiDg  of  such  neces- 
sity in  coDsideratlun  of  the  satlBfactton 
of  the  indebtedness,  wonld  be  in  the 
nsaal  course  of  trade,  thouKb  no  money 
was  paid  or  to  be  paid.  Bat  where  the 
tenant  owes  a  debt,  and  bis  creditor,  solely 
for  the  purposeof  collecting  liis  claim,  and 
not  to  supply  any  necessity  he  may  other- 
wise  have  for  the  tenant's  goods,  takes 
them  in  satisfaction  of  his  debt,  because 
this  is  the  only  way  In  which  he  can  realise 
upon  it,  we  are  clear  to  the  conclusion 
that  this  la  not  In  the  uaual  course  of 
that  buainees,  and  that  the  property  so 
taken  is  not  discharged  from  the  Hen. 
Sales  for  money  take  nothing  out  of  the 
bnslness ;  indeed,  thoy  add  to  the  capital 
of  the  business  to  the  extent  of  the  profits 
which  it  is  to  be  presumed  are  made,  in- 
crease the  tenant's  ability  to  pay  rent,  and 
enable  him  to  buy  other  goods  which  be- 
come subject  to  the  lien,  aod  afford  secu- 
rity to  the  landlord  until  they  are  in  like 
manner  disposed  of.  And  tbeae  considera- 
tions afford  additional  reasons  for  the 
law's  implication  that  goods  thas  sold 
are,  by  the  intendment  of  the  parties,  dis- 
charged of  the  lien.  Not  so  with  respect 
to  a  sale  fn  payment  of  and  for  the  pur- 
pose of  paying  an  antecedent  debt.  This 
may  be  beneficial  to  tbetenant,  but  It  can- 
not be  otherwise  than  detrimental  to  the 
bDHfnesM,  from  tho  point  of  view  of  the 
landlord.  Tlie  pro[>erty  taken  out  of  the 
hualneas  by  such  transaction  la  not  re- 
placed by  other  property,  or  by  money 
with  which  to  boy  other  property,  upon 
which  the  lien  would  become  opera  tire. 
The  tenant's  ability  to  pay  rent  la  less- 
ened. The  landlord's  security  Is  decreased. 
Such  traasactlons  can,  in  no  Just  sense, 
be  said  to  tie  necessary  In  the  prosecu- 
tion of  the  business.  And  every  reason 
for  an  Implication  for  an  Intendment  be- 
tween the  parties  that  property  so  dis- 
posed of  shall  be  dlacharged  of  the^Ien  Is 
wholly  lucking.  All  this  is  true,  more- 
over, as  well  with  respect  to  a  sale  of  any 
part  of  the  stock  npon  soch  consideration 
as  to  a  sale  of  the  whole  of  it.  The  agreed 
facts,  In  onr  opinion,  bring  this  case  clear- 
ly within  the  foregoing  principles.  The 
claimant  had  conatrnctiTe  notice  of  the 
Hen.  With  this  notice  he  purchased  the 
goods  solely  for  the  purpose  of  realising 
on  thn  indebtedness  of  the  tenant  to  him. 
The  transaction  was  not  In  the  usual 
eonrse  of  trade,  and  the  plaintltrs  lien 
was  not  displaced  by  the  aaleand  removal 
of  the  property.  The  Judgment  of  the  cir- 
cuit conrt  must  therefore  be  reversed,  and 
the  cause  will  be  remanded. 

(H  ^  CU)   

Huraxs  9t  al.  Y.  SotrrHERN  Wabbhousb  Co. 
CBHpnme  Obnrt  efAlidiaima.  Nov.  6. 1891.) 

BbLBASI  Of  BOKBTT— EXTBSSIOX  Of  TlMS  —  SSO 
OmART  EvmSNOB. 

L  Where  a  maker  pays  4100  on  a  note,  aod 
tba  bolder  agraea  to  wut  a  osrtaiu  time  for  the 


WABEHOUSE  GO.  133 


balance,  and  there  ia  no  additltmal  valuable  oon- 
BideraUon  to  suppcnt  the  agreement,  tbesnrety  la 
not  diaoharged. 

3.  Parol  evldenue  of  the  coDtents  of  a  written 
lease,  alleged  Go  have  been  lost,  ia  not  odmlasl-  * 
ble  without  first  producing  the  snbacribing  wit- 
ness to  prove  its  execution,  oe  showing  a  legal 
excuse  for  hta  absence. 

Appeal  from  circuit  court,  Montgomeir 
connty;  John  P.  Hdbbabd,  Judge.  Af- 
firmed. 

Action  on  a  note  nnder  seal  by  the 
Houthem  Warehouse  Company  against  A. 
T.  Hughes  and  F.  M.  Letcher,  .lodgment 
for  plaintiff.   Defendants  appeal. 

Among  other  charges  given  by  the  conrt 
at  the  request  of  the  plaintiff  was  the  fol- 
lowing: "(1)  If  tbe  Jury  believe  from  the 
evidence  that  the  defendant  Hughes  was 
notified  that  the  plaintiff  held  the  note 
early  In  June.  1886,  and  that  on  the  lOtb 
day  of  June  he  went  to  the  office  of 
plaintiff,  and  said  to  It  that  money  was 
tight,  and  said  that  It  It  wonld  wait  on 
him  until  fall  be  would  pay  one  hundred 
dollars  on  that  day  on  the  note,  and  wonld 
pay  the  balance  in  the  fall;  and  H  they 
further  believe  that  this  was  agreed  to, 
and  thereupon  defendant  Hughes  paid  the 
one  hundred  dollars,  and  at  bis  Instance 
the  indorsement  found  on  the  note  was 
then  and  there  made;  and  if  they  further 
believe  that  the  plaintiff,  relying  upon 
Hughes*  promise  to  pay  such  balance,  did 
wait  nntn  after  the  16th  day  of  October, 
1886,  without  taking  any  steps  to  enforce 
the  collection  of  the  note,  then  the  defend- 
ants would  be  estopped  from  setting  up 
any  defense  on  account  of  anything  that 
Walker  might  owe  blm  for  advances,  or 
on  account  of  Walker's  fatlore  to  make  re- 
pairs on  the  leased  premiaes,  nnleaa  the 
Jnry  believe  that  at  the  time  of  making 
the  payment  and  obtaining  the  indorse- 
ment Hughes  Informed  plaintiff  of  such 
defenses,  or  unless  they  believe  from  the 
evidence  that  the  plaintiff  bad  other  no- 
tice of  such  defenses,— then  the  Jury  must 
find  a  verdict  tor  the  plaintiff, "  The  de- 
fendants separately  excepted  to  the  giving 
of  this  charge,  and  also  separately  and 
severally  excepted  to  the  refusal  of  the 
conrt  to  give,  at  their  request,  the  follow- 
ing charges:  "(1)  If  the  Jury  believe  the 
evidence,  thn  note  sued  on  Is  entitled  to 
receive  the  additional  credit  of  one  hun- 
dred and  flity-two  dollars  un  account  of 
the  due-bill  given  by  Walker  to  Hughes 
for  that  amount.  (2)  If  the  Jury  believe 
the  evidence,  the  defendant  Letcher  la  en- 
titled TO  a  credit  on  the  said  note,  as  to 
him,  of  the  amount  of  Walker's  due-bill  in 
the  earn  of  one  hundred  and  fifty-two  dol- 
lars. (8)  If  the  Jury  believe  the  evidence, 
they  mnst  find  In  favor  of  the  defendant 
Letcher.  (4)  If  the  Jury  believe  the  evi- 
dence that  Walker  owed  Hughes  at  the 
time  the  plaintiff  obtained  the  note  In  suit 
more  than  the  amount  of  said  note,  then 
they  mast  find  for  the  defendants.  (6)  If 
the  Jury  believe  the  evidence,  the  set-off  of 
one  hundred  and  flfty-two  dollars  plead- 
ed, and  under  which  plea  of  set-off  the  due- 
bin  of  Walker  le  Introduced  In  evidence, 
must  prevail."  There  was  Judgment  for 
the  plaintiff,  and  the  driendants  prosecute 
this  appeal,  and  assign  as  error  the  mi- 
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Ingfl  ol  the  coort  apoa  the  evidence  and 
the  charges. 

Joba  Q.  WlateTt  lor  appellantB.  Tomp- 
ktag  A  Troy,  for  appellee. 

3tone,C.  J.  The  present  suit  Is  brought 
on  a  note  under  seal  or  bond,  due  .lane  1* 
1886,  for  the  payment  of  $300.  It  1b  paya- 
ble to  Walker,  and  was  by  him  Indorsed 
on  the  day  of  Ita  maturity.  Tbe  note  or 
bond  \a  siKned  byHugfaes  nud  Letcher,  the 
latter  being  only  a  surety  for  Hugbefi. 
The  consideration  Is  nut  expressed  iu  the 
note  or  bond.  Up  to  this  point  there  Is  no 
conflict  In  the  testimony.  The  Joint  de- 
fenses attempted  were  set-off  and  recoup- 
ment. Letcher,  the  Bnrety,  pleaded  an  ad- 
ditional, separate  defense,  vli.,  that  he 
was  only  surety,  and  tbac  without  his 
consent,  and  for  a  valuable  consideration, 
the  holder  of  the  note  or  Loud  extended 
the  time  of  payment  to  October  15. 18%, 
and  thereby  discharged  him,  tbe  surety. 
One  replication  to  tbe  pleas  ol  set-off  and 
recoupment  sets  up  In  avoidance  of  them 
that  on  Jnne  lU,18w,  thedefendantHuRbes 
agreed  with  plaintiff  to  pay.  and  did  pay. 
$100  on  the  said  note  ur  bond,  and  that  In 
consideration  thereof  the  plaintiff  agreed 
to  Indulge,  and  did  Indulge,  thti  defendants 
for  tbe  balance  of  the  demand  until  Octo- 
ber 16,1888.  Nodemnrrerswerelnterpoaed 
to  any  ol  the  pleadings,  but  Issoes  of  fact 
were  joined  on  each  plea  and  each  replica- 
tion; hence  there  was  no  Indiclal  ruling 
Invoked  or  had  on  any  step  taken  In  the 
formation  of  the  Issues.  The  chief  conten- 
tion arose  on  the  introdnctlon  of  testi- 
mony. Hughes,  the  defendant,  teetitled 
that  the  note  In  suit  was  given  In  part 
security  ol  the  rent  of  a  mill,  and  was 
proceeding  to  testify  on  certain  .  stip- 
ulations alleged  to  have  been  embraced 
In  the  contract  of  lease.  Tbe  lease,  be 
testtUed,  was  in  writing,  and,  according 
to  his  recollection,  Ferguson,  who  lives  in 
Birmingham,  Ala.,  was  a  subscribing  wit- 
ness to  it.  He  testified  to  having  made 
the  proper  search  for  the  lease,  and  that  It 
could  not  be  foond.  It  was  objected  that 
he  could  not  speak  of  the  contents  of  the 
lease  without  first  producing  the  subscrib- 
ing witness  tn  prove  Its  execution  and  ex- 
istence. The  objection  was  sustained,  and 
he  excepted.  It  will  bennted  that  tfaeoffer 
was  to  prove  the  contents  of  the  lease, 
which  the  witness  testified  was  In  writing, 
and  attested  by  a  subscribing  witness; 
and  that  no  legal  excuse  was  shown  for 
the  absence  of  tbe  subscribing  witness. 
Offered,  as  this  tetitduiony  was.  to  prove 
tbe  contents  of  an  attested  writing,  we 
bold  the  circuit  court  did  not  err  In  ex- 
cladlng  the  teetimony.  1  Greenl.  £v.  9 
672.  Walker,  the  payee  of  the  note,  was 
tfa«i  Introdnced,  and  testified  that  the 
lease  was  oral,  and  not  in  writing.  The 
witness  Hughes  was  again  offered  to  tes- 
tify to  what  had  been  previously  rejei!ted, 
and  his  teetimony,  on  ubjectlon.  was 
again  ruled  out.  Had  the  secoud  offer 
been  to  prove,  as  Independent  facts,  what 
were  the  stipulations  of  the  contract  on 
Walker's  part,  we  cannot  know  what  the 
cirealt  enart^s  mllng  would  have  been. 
That  was  not  the  offer  Tbe  proposition 
was  to  prove  what  the  wrlttnn  contraet 


of  lease  showed  were  his  obllgatlona. 
This  Involves  the  same  question  as  that 
considered  above,  and  the  court  did  not 
err  In  rejecting  tbe  testimony.  The  proof 
showed  that  the  facts  of  the  case  In  re- 
gard to  the  extension  of  time  were  pre- 
cisely those  set  forth  in  the  replication,  tbe 
substance  of  which  we  bave  given.  No 
new  consideration  was  paid  or  promised. 
Payment  of  $100  of  the  sum  evidenced  by 
the  note  is  all  that  Is  pretended  to  have 
been  done.  It  requires  an  additional  val- 
uable consideration— something  beyond 
part  payment  of  the  debt  proposed  to  be 
extended— to  bind  the  promisee  to  an  ob- 
servance of  even  a^  express  promise  to  in- 
dulge. Giving  fnU  credit  to  all  the  testi- 
mony tended  to  prove,  the  warehouse 
company  was  not  hindered  one  minute  In 
its  right  to  sue  by  the  agreement  entered 
Into.  It  follows  that  the  alleged  indul- 
gence extended  to  Uughes,no  matter  how 

{iresented,  could  not  discbarge  Letcher 
rom  liability  un  the  note  or  bond.  Tbe 
promise  to  so  indulgewas  gratuitous, and 
not  binding.  David  v.Malone,48  Ala.  428; 
Haden  v.  Brown,  18  Ala.  641;  Railway  Go. 
V.  Brewer,  76  Ala.  185.  We  cannot  know 
what  defense  of  merit  could  have  been 
made  in  this  case.  If  the  terms  and  condi- 
tions of  the  contract  of  lease  had  been  be- 
fore the  Jury.  We  have  seen  they  were 
properly  ruled  out.  There  was,  however, 
some  testimony  Intniduced,  tending  to 
prove  a  cross-demand  or  set-off.  Hughes 
testified  that  with  Walker's  consent  be 
put  repairs  on  the  mill ;  and  there  was 
some  proof  of  their  value.  This  Walker 
denied,  and  the  question  became  one  for 
the  Jury,  If  the  Issue  bad  permitted  them 
to  consider  It.  But  It  did  not.  We  have 
stated  the  substance  of  the  replication  to 
this  Hueof  defense, and  that  the  testimony 
proreethetruth  of  that  replication.  Now, 
whether  It  tendered  a  material  Issue  or 
not.  Issue  was  Joined  upon  It,  thus  conced- 
ing that  it  was  an  answer  to  the  plpas. 
That  issue  being  found  In  favor  ol  the 
plaintiff,  that  line  of  defense  neeessarily 
fell  to  the  ground,  unlera,  on  motion  by 
defendants,  a  repleader  had  been  awarded. 
S  Brick.  Dig.  p.  711,  §9  6-7.  No  such  motion 
was  made.  If  tbe  Issue  had  permitted  the 
Inquiry,  we  are  not  prepared  to  say  we 
would  affirm  the  correctness  of  tbe  first 
charge,  given  at  the  instance  of  the  plain- 
tiff. We  have  seen  this  inquiry  was  pre- 
dnded.  Of  the  charges  asked  d.v  defend- 
ants. No.  4  Is  without  erldenee  to  sustain 
it.  Tbe  others,  on  the  evidence  In  the  rec- 
oM,  were  properly  rtfnsed.  Affirmed. 


(S6  AU.  K8) 

Enoush  et  al,  v.  Proqrrss  Eleotbio 
Light  A  Motor  Co. 

(Suprenw  Court  qf  Alabanna.  Nov.  6,  isn. ) 
ABinmrror  NinBAinn--B!LBomo  Liobt  Vhun* 
In  a  Bait  to  enjoin  defendant  from  main- 
taining a  naiaanoe  by  operating  an  electrio  light 
plant  udjolnlng  complainanta'  dwelliag-bouse  the 
evidence  afaowed  that  theplantwas  of  great  pub- 
lic utility,  and  the  maohtneryof  the  best  quality: 
that  the  officer*  and  agen^  were  skillful ;  and 
that  the  aimoyances  from  smoke,  soot,  noise,  and' 
vibrations  had  twen  materially  lessened  during 
dafendant*B  ownership;  me  witness  teetifyiDg 
that  th^  wore  not  one-hundredth  pHct  - as  great' 
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■s  formerlv.  The  erldenoe  in  regard  to  the  vi- 
brations oi  the  house,  caused  by  toe  eaK^ne,  was 
conflicting;  and  one  witness  testified  that  they 
were  not  greater  than  those  usually  caused  by  a 
passing  dray.  Held,  that  the  evidence  did  not 
prove  more  annoyance  than  is  usually  Incident 
to  a  reBldenoa  la  a  city,  or  soch  annoyances  as 
could  not  be  piwrented  by  labor  and  money*  lor 
which  thm  wu  ledms  at  lavr. 

Appeal  from  cbaocery  conrt,  Mobfle 
connty;TH08.  W.  Colbuan,  Cbaacellor. 
Affirmed. 

Bill  by  Martba  E.  EnsUsb  and  otbere 
agalnat  tbe  ProBfress  Electric  Iilgbt  &  Mo- 
tor Company  to  enjuln  as  a  nalsance  tbe 
operation  ot  defendant's  plant.  Decree 
(or  deTendant.  Complainants  appeal. 

Gregory  h,  A  H.  T.  Smith,  for  appel- 
lants. Tboa.  J7.  Stnitt  and  OrerBll  & 
Beacor,  lor  appellee. 

C1.0PTOH,  J.  Appellante  InTOke  tbe  In- 
terference ol  the  chancery  court  to  abate 
by  iDjnnctlun.  ae  a  nnleance.  the  electric 

Elant  maintained  and  operated  by  appel- 
»  in  tbe  city  of  Mobile.  The  remedy 
Bongbt  is  preventive,  and,  Incldeatally, 
compensatory.    An  Injnnetlon  for  snch 

garpose  Is  not  a  matter  ot  absolute  riff  ht ; 
at  if,  as  has  been  said.  It  rests  In  Judicial 
discretion,  the  exercise  of  such  discretion 
in  not  without  limitations,  and  is  to  be 

Silded  by  tbe  settled  principles  on  which 
terference  by  tbe  court,  in  snch  caftee, 
depends.  In  considering  whether  or  not 
an  injunction  sbould  be  granted  regard 
moat  be  bad.  on  tbe  one  band,  to  the  right 
of  every  person  to  nse  bis  ovnprop^ty 
as  his  taste,  desires,  and  interest  may  dic- 
tate; and,  on  the  other,  to  the  right  ot 
bis  neighbors  to  the  comfortable  end  un- 
molested nse  and  enjoyment  of  tbelr  prop* 
OTty.  No  one  sbonld  be  rustrained  as  to 
tbe  nse  of  bis  property,  oalees  snch  nee 
oII6ndB  tbe  legal  rights  of  another.  There 
are  certainly  Instancee  of  private  nui- 
sances, for  which  an  action  on  the  case 
can  be  maintained,  yet  Insufficient  to  Justi- 
fy Interference  by  injunction.  This  extra- 
ordinary and  transcendent  power  should 
be  exercised  only  when  imperatively  neces- 
sary tu  prevent  multiplicity  df  suits,  or  Ir- 
reparable Injury,  or  coatluuons  or  cnn- 
atantly  reenrring  grievances,  when,  from 
tbelr  Irreparable  nature,  continuance,  or 
frequent  repetitions,  the  legal  remedlesaru 
Inadequate  to  aDord  full  redress.  While 
it  is  not  eeiientlal  that  tbe  injury  should 
be  strictly  continuous,  it  must  not  be  only 
occaeioual  or  accidental.  Bouse  v.  Mar- 
tin, 75  Ala.  510 ;  16 Amer.  &  Eng.  Enc.  Law, 
968.  Tbe  plant  of  defendant  was  first  es- 
tablished in  April,  1885.  and  was  operated 
and  used  by  Cawtborn  and  bis  assocIateB 
for  tbe  purpose  of  lighting  tbe  dwelUnKs 
and  stores  la  tbe  city  of  Mobile,  until 
April,  1887,  when  tbey  sold  it  to  defendant, 
who  has  continued  Its  operation,  lighting 
ttie  streets  as  well  as  dwellings  and  stores. 
Ttaebonsein  which  cumi^ainants  resided 
is  a  one-story  frame  house,  having  four 
rooms,  with  kitchen  and  servants'  rooms, 
and  Is  situated  on  a  mound  about  12  feet 
above  tbe  lev^  uf  tbe  street  and  the  ad- 
jacent property.  Many  years  ago  the 
streets  In  that  portion  of  the  city  were 
graded  to  the  level  ol  the  wharves,  and 


tlie  adjacent  property,  except  compla'n- 
ants',  cut  down  to  the  level  of  tbe  streets. 
Brick  walls  were  built  on  the  four  sides  of 
complainauts*  lot  for  the  purpose  of  sup- 
porting the  embankments.  Tbe  bill  avers 
that  defendant  has  a  contract  with  the 
city  of  Mobile,  under  which  it  lights  tbe 
streets  of  the  city  with  electricity  every 
night  that  the  moon  Is  not  shining,  and 
for  this  purpose  uses  four  large  boilers 
and  several  large  dynamos;  tbe  ends  of 
tbe  bollem  projeoting  to  within  a  few  f6et 
of  the  wall  of  complainants.  It  further 
avers  that  when  tbe  plant  Is  in  operation 
a  dense  smoke  is  produced,  tbe  soot  from 
which.  In  certain  conditions  of  the  at- 
mosphere, is  frequently  blown  up  and 
into  complainants'  house,  and  fills  It,  un- 
less the  windows  are  closed.  Further, 
that  the  machinery,  when  in  operation, 
trequentiy  and  at  intervals  makes  a  loud, 
palpitating  noise,  like  the  poffing  of  a  lo- 
comotive when  pulling  a  heavy  train  up 
grade,  which  noise  Is  snfflciently  loud  tu 
be  heard  200  yards  away;  also  frequently 
creates  a  severe  vibratory  motion,  that 
shakes  tbe  surrounding  buildings,  and  es- 
pecially tbe  building  owned  by  complain- 
ants. Tbe  bill  fnrtberaverstbatthenofae, 
vlbratlonK.  aud  smoke  are  all  made  In  tlie 
ntght-tlme,  and  frequently  continue  from 
early  In  the  evening  until  nearly  morning; 
that  the  noise  disturbs  tbe  sleep  of  tbe 
occupants  of  the  building,  and  tbe  vibra* 
tions  are  so  severe  as  to  make  the  table- 
ware upon  tbe  tea-table  and  the  windows 
of  tbe  house  rattle,  tbe  chairs  and  fuml- 
tnre  In  the  honse  rock,  and  to  shake  tbe 
occupants  when  In  bed.  That  such  noise 
and  vibrations  not  only  Interiere  with  the 
eleep  of  the  occupants,  but  render  them 
nervous,  and  make  tbe  houses  undesirable 
as  places  of  residence,  even  for  those  in 
health ;  and,  In  case  of  sickness,  would  so 
excite  an  invalid  as  to  serionsly  affect 
speedy  recovery,  and  in  certain  cases  be 
seriously  dangerons  to  life.  The  bill  far- 
ther avers  that  un  several  occasions  por- 
tions of  the  machinery  have  borat  or 
blown  out,  making  a  loud  noise,  greatly 
frightening  complainants,  causing  them 
to  mn  out  into  tbe  street;  that  thorels 
oonatantly  thrown  from  said  machinery 
gteam  in  large  quantities,  and  hot  water, 
which  runs  down  tbe  gutters  In  front  of 
and  arnnnd  tbe  re^dence  of  complainants, 
to  their  great  annoyance;  that  the  prox- 
imity of  said  boilers  and  machinery  great- 
ly increases  the  risk  from  fire  and  tbe  rate 
of  Insurance,  also  adding  great  danger 
from  tbe  exploHlon  of  the  boilers  and 
breaking  of  machinery.  The  answer  de- 
nies these  allegations  of  the  bill;  sets  up 
tbe  grent  utility  of  tbe  business  to  the 
public;  also  that,  If  there  were  causes  of 
complaint  at  tbe  commencement  of  the 
b  usl  ness ,  tbey  h  a  ve  been  o  b  via  ted  by  tbe  a  p- 
pllcatlon  of  scientific  appliances,  and  that 
any  Inconvenience  experienced  by  com- 

f)1a1naDts  eonld  have  been  prevented  with 
Ittle  effort;  aliio  that  the  acquiescence 
and  fault  ot  complainants  Induced  defend- 
ant to  Invest  a  large  sum  of  money  In  Im- 
proving the  plant. 

It  is  difficult.  It  not  Impracticable,  to 
formalr'.e  a  rule  accurately  defining  the 
acts  or  facts  which  will  constitute  a  nul- 
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sonce  under  any  and  all  circumstanceei 
W«  sbdU  not  make  the  attempt.  As  a 
general  proposition,  H  may  be  said  that 
any  establtanment,  erected  on  the  premises 
uf  one,  though  for  the  purposes  ol  trade 
urbuslness, lawful  tn  Itself,  which. from  the 
situation,  the  Inherent  qaalltles  of  the 
business,  or  the  manner  fa  which  It  Is  con- 
ducted, directly  causes  subBtaotlal  Injury 
to  the  property  of  another,  or  produces 
material  annoyance  and  inconvenieuce  to 
the  Dccupanta  of  adjacent  dwellinKS,  ren- 
dering them  pbyslcally  uncomfortable.  Is  a 
nuUance.  In  applying  this  principle,  It  has 
been  repeatedly  held  that  smobe,  offensive 
odora,  noise,  or  vibrations,  when  of  such 
degree  or  extent  ae  to  materially  interfere 
with  the  ordinary  comfort  of  human  ex- 
istence, will  constitute  a  nuisance.  Bouse 
V.  Martin,  supra.  This  principle  has  been 
applied  to  varloas  kinds  of  factortea  and 
industries  located  in  a  city,  Including  gas- 
works, and  the  production  ol  light  by  the 
operation  of  a  steam-engineand  dynamo^. 
Cleveland  v.Oas-Llgbt  Co.,::0  N.J.Eq.201; 
Yocum  r.  Hotel  St.  Georgt*  Co.,  18  Abb.  N. 
C.  $40.  The  averments  of  the  bill  clearly 
make  a  case  of  nalsanr-',  calling  for  its 
abatement  by  thectaanceryconrt;  bat  the 
denials  of  the  answer,  and  the  affirmative 
and  substantial  defenses  set  up  therein, 
make  the  necessity  of  interference  turn 
upon  the  sufficiency  of  the  evidence;  prop< 
er  legal  principles  being  applied  to  show 
that  the  electric  plant,  as  now  operated 
and  conducted,  so  materially  interferes 
with  complainants'  use  and  enjoyment  of 
their  adjacmt  dwelling  as  to  entitle  them 
to  injunctive  relief.  From  this  consider- 
ation the  evidence  relating  to  theofTensive 
odors  may  be  eliminated,  there  being  no 
allegation  In  the  bill  touching  this  matter; 
also  the  evidence  relating  to  risk  from  fire, 
danger  of  explosion,  depreciated  value  of 
the  property,  and  the  Increased  rate  of  in- 
surance, for  such  wrongs  may  be  ade- 
quately redressed  at  law.  This  narrows 
the  Inquiry  to  the  degree  or  extent  of 
the  noise,  smoke,  soot,  and  vibrations. 
There  isa  mass  of  evidence, — many  wltness- 
eshavlngbuea  examined  by  both  parties. — 
and  the  testimony  la  volnminoua.  The 
evidence  Isconflietlng  in  material  respects. 
Appellants' counsel  contend  that  the  testl* 
mony  of  the  contradicting  witnesses  on 
the  part  of  defendant  Is  entitled  to  but 
little  weight,  for  the  reason  that  but  few 
of  them  were  ever  In  the  house  of  com- 
plainants, and  these  only  for  a  short  time, 
and  the  others  live  at  a  great  distance. 
Naturally  the  noise  and  vibrations  dimin- 
ish in  proportion  to  distance;  but  the 
force  of  the  argument  is  impaired  by  the 
fact  that  one  of  the  most  material  wit- 
nesses resides  in  the  dwelling-house  owned 
by  complainants,  and  mentioned  In  the 
bill  as  subject  to  the  same  disturbances, 
and  some  of  thn  others  In  dwelllogs  In  the 
same  block,  while  some  of  complainants* 
witnesses  reside  in  dwellinga  lu  a  different 
block,  and  across  the  street.  The  testi- 
mony of  driendant's  witnesses,  having 
a  material  bearing  upon  the  inquiry, 
should  not  be  Ignored,  but  accorded  such 
weight  as  It  may  be  entitled  to,  when  the 
entire  evidence  and  tho  construction  and 
operation  of  the  plant  are  considered. 
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We  shall  not  attempt,  however,  to  follow 
counsel  In  their  elaborate  discussion  o!  the 
evidence.  Though  the  testimony  of  the 
witnesses  on  thepart  of  complainants  may 
be  somewhat  exaggerated  by  superseusl- 
tiveness  and  an  excited  imagination.  It 
may  be  conctMled  that  their  evidence 
strongly  tends  to  show  material  annoy- 
ance and  Inconvenience,  caused  by  the 
smoke,  soot,  noise,  and  vibrations  daring 
the  administration  of  Cawthorn,and  even 
for  a  time  alter  defendant  purchased  and 
operated  the  plant.  The  evidence,  how- 
ever, shows  that  defendant  has  made  al- 
terations and  Improvements,  especially  as 
to  tbeescape  of  steam,  which  have  greatly 
diminished  the  evlln  complained  of.  As  to 
an  establlaljment  of  public  utility  inaclty, 
the  rule  is  that  its  lawful  use  will  nut  be 
perpetually  enjoined,  when,  by  the  appli- 
cation of  scientific  appliances,  such  alter- 
ations in  the  machinery  may  be  made  as 
will  remedy  the  evils.  In  such  case  the 
court  will  gu  no  further  than  to  require 
such  appliances  to  be  introdaced.  and  in 
some  cases  will  direct  a  reference  to  ascer- 
tain if  the  evils  can  be  thus  remedied.  Green 
T.  Lake,  64  Miss.  540;  1  High,  InJ.  S  787. 
On  the  same  principle,  the  court  will  not 
make  the  Injunction  perpetual  when  soch 
appliances  have  been  used,  even  during  the 
pendency  of  the  suit,  and  the  desired  re- 
sults effected.  The  real  and  Important 
question  is,  does  the  manner  In  which  de- 
fendant operates  the  plant,  since  the  alter- 
ations and  Improvements  wem  mode* 
Interfere  with  the  comfortable  use  and 
enjoyment  of  their  residence  by  complidn- 
ants  to  such  extent  as  to  create  a  nui- 
sance, which,  when  the  locality  and  the 
circumstances  are  considered,  it  btwumes 
the  duty  of  the  court  to  enjoin  ?  The  wit- 
ness Long  testifies  that  the  noise  has  been 
dlmlnlshedexceedinKly.and  that  It  "Is  not 
a  hundredth  part  of  what  it  was  b^ore 
these  changes  were  made; "  and  Sossaman 
says:  "I  could  feel  no  vibration  there.bat 
T  know  that  sometimes,  while  walking 
down  the  street,  one  can  feel  u  little  shak- 
ing, which  Is  caused  by  the  running  of  a 
dray,  and  1  noticed  no  more  vibrations 
about  that  t>lace  than  a  running  of  a  dray 
might  canse.  At  the  time  I  si>eak  of  the 
machinery  was  In  motion."  We  have  es- 
pecially referred  to  the  testimony  of  these 
witnesses  for  the  reason  that  Lour  re- 
sides in  the  dwelling  owned  by  complain- 
ants and  mentioned  In  the  bill,  and  Sossa- 
man went  to  the  house  at  the  instance  ol 
complainanta  to  examine  and  give  an 
uplnioo.  nis  attention  was  directly  called 
to  the  subject.  Their  evidence  ts  corrobo- 
rated by  the  testimony  of  several  other 
witnesses.  There  is,  however,  conflicting 
evidence  on  the  part  of  complainants. 
Theevidence  further  shows  that  by  a  com- 
paratively small  expense  complainants 
could  avoid  the  Inconveniences  and  an- 
noyances arising  from  the  vibratory  mo- 
tions. When  such  Is  the  cose,  a  perpetual 
injunction  will  not  be  granted,  full  com- 
pensation being  obtainable  at  law.  In 
Rosser  v.  Randolph,  7  Port.  (Ala.)  288,  the 
bill  was  filed  to  enjoin  the  erection  of  a 
mill,  which.  It  was  alleged,  would  be  In- 
Jarlons  to  the  health  of  the  neighborhood, 
and  would  drown  and  render  useleaa  & 
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spring  on  which  complainant  relied  to 
furniHh  himself  and  family  with  pure  wa- 
ter. The  mill  having  been  erected,  and  It 
not  appearing  that  the  beultb  of  the  com- 
raanlty  bad  suffered,  the  conrt  Bald.  In 
reference  to  the  spring:  "By  the  appllca- 
tlon  of  labor,  the  value  o(  which  can  be  as- 
certained, or  which  the  defenrlant,  It  ap- 
plied to,  might  be  willing  hlmaelf  to  do.  the 
sprlngcan  be  restored tulte original  state; 
thereby  giving  to  complainant  the  full  en- 
joyment of  his  spring  of  water,  and  at 
the  same  time  securing  to  the  defendant 
those  rights  which  appertain  to  him  as 
owner  of  the  adjacent  land."  Also  In 
Kingsbury  v.  Flowers,  66  Ala.  479,  where 
the  bill  was  filed  to  enjoin  futnre  Inter- 
ments in  a  private  hurlal-groand,  It  Is 
said :  "  The  apprebension  of  injury  from  this 
source.  It  Is  evident,  could  be  quieted  by 
but  Blight  labor  expended  In  drainage,— a 
labor,  ft  may  be.  If  requested,  the  defend- 
ants woald  have  performed,  rather  than 
to  bare  been  forced  Into  this  litigation." 
These  were  cases  in  rural  dlBtricts.  The 
rale  is  especially  applicable  to  Industrial 
establish  men  ts  in  a  large  city. 

We  do  not  think  the  evidence  shows 
ibat  the  locality  In  which  the  plant  was 
situated  Is  so  exclusively  devoted  to  in- 
dustrial eaterprlses,  or  business  purposea, 
or  so  remote,  as  to  afford  defendant  Im- 
mnnlty  on  this  account.  The  dwellings 
of  complainants  and  others  in  the  vicinity 
were  erected  long  before  the  plant  was 
tstabllshed.  However,  a  person  cannot 
expect  to  possess  In  a  city  the  peace,  qui- 
et, enjoyment,  and  freedom  from  annoy- 
aoces  of  the  country,  and  must  submit  to 
th«  ordinarily  Incidental  annoyances  of 
living  In  a  city.  It  has  been  aptly  said : 
**  A  person  who  resides  In  a  large  city  must 
not  expect  to  be  surrounded  by  the  still- 
ness that  prevails  In  rural  districts.  He 
mnst  necessarily  hear  some  of  the  noise, 
and   occasionally  feel  slight  vibrations, 

f»rodnced  by  the  movonenta  and  labor  of 
ts  people,  and  by  tbe  bom  o(  Its  mechan- 
ical Industries.  The  aid  of  a  court  may  be 
Invoked  to  keep  annoying  sounds  within 
reasonable  limits.  Every  noise,  however. 
Is  not  a  nuisance;  nor  when  produced  in 
tbe  exercise  of  a  lawful  occupation  should 
The  strong  arm  of  a  chancellor  be  extend- 
e<l  tosuppress  it."  McCanrey*BAppeal,106 
Pa.  Rt.  S6S;  Ooffln  Co.  v.  Warren,  78  Ky. 
400.  Wbetherornotthetranscendentpow- 
er  of  the  court  should  be  exercised  under 
snch  circumstances  must  be  determined 
In  view  of  tbe  relative  rights  of  the  par* 
ties  and  tbe  public  welfare.  Gilbert  t. 
Sbuwerman,  28  Mich.  448.  Unquestion- 
ably the  electric  plant  la  of  great  public 
ntiUty,  and  tta  abatement  by  injunction 
wodIq  entail  heavy  loss  npoo  Its  owners, 
and,  according  to  the  testimony,  increased 
cost  of  light  to  the  citizens  of  Mobile. 
Tbe  machinery  is  of  the  best  quality  em- 
ployed for  electrical  purposes.  Its  offi- 
cers and  agents  are  shown  to  be  skillful, 
and  acting  In  good  faith.  Efforts  have 
been  made  vltb  considerable  success,  and 
are  stUI  being  made,  to  prevent  Injury  and 
annoyance  to  the  occupants  of  adjoining 
dwellings.  One  of  tbe  chimneys  Is  80  feet 
high  and  tbe  other  70,-40  or  GO  feet  higher 
than  the  root  of  complainants*  realdence. 
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and  sufficiently  high  to  discharge  the 
smoke  tu  the  air,  su  as  not  to  iDCommode 
coitaplalnants  unless  in  abnormal  condi- 
tions of  the  atmosphere,  which  occur  only 
occasionally.  Though  tbe  locality  in 
which  tbe  plant  la  altaated  may  not  be 
of  such  nature  as  to  d^at  11»  abatement, 
If  Its  operations  cause  substantial  Injury 
to  neighboring  dwellings  or  material  an- 
noyance to  the  occupants,  yet  when,  by 
the  application  of  scientific  appliances,  or 
by  the  expenditure  of  a  reasonable 
amount  of  labor  and  money,  the  evils  can 
be  obviated  or  diminished,  so  as  to 
amount  to  no  more  than  are  ordinarily 
Incident  to  a  city  life,  the  rights  of  the 
parties  will  be  preserved,  tbe  Infliction  ot 
heavy  loss  prevented,  and  the  public  In- 
terest subserved  by  withholding  equitable 
Interierence,  and  leaving  tbe  complaining 
party  to  pursue  the  I^al  remedy.  By  the 
settled  rule  In  this  state  a  case  must  be 
proved  which  establlsbea  the  necessity  ot 
a  preventive  remedy,-~a  case  within  that 
class  of  cases  of  Irreparable  or  continu- 
ous injury  which  can  be  adequately  re- 
dressed only  by  Injunction.  And  In  all 
cases  where  tbe  right  Is  doubtful,  and  the 
exercise  of  the  power  would  interfere  with 
industries  promotive  of  public  utility,  It 
becomes  the  dnty  of  tbe  court  to  abstain 
from  interfering.  In  such  cases  the  proof 
should  be  clear  and  convincing,  and  the 
power  "should  be  cautiously  and  sparing- 
ly exercised."  Ray  V.  Lynes,  10  Ala.  tSt; 
Rouse  V.  Martin,  supra.  A  carefnl  exam* 
Inatlon  and  review  of  tbemass  of  evidence 
forces  the  conclusloD  that  complainants 
have  failed  to  establish  clearly  and  con- 
vinctngty  a  case  of  Imperative  necessity. 
The  evidence  leaves  the  mind  In  doubt 
whether  complainants  have  suffered, 
since  the  alterations  and  improvements 
were  made,  any  substantial  Injury  or  ma- 
terial discomfort,  more  than  Is  usually  lo- 
ddent  to  a  residence  In  a  city,  or  which 
could  not  be  prevented  by  the  application 
of  labor  or  money,  that  may  be  adequate- 
ly redressed  at  law.  Affirmed. 

  (H  Al«,  169) 

EspALLi.  V.  Richard  et  aJ. 
(Supreme  Court  cf  Alabama.  Nor.  R,  188L) 
Dbolabation  and  Adhisbions  —  AonoH  tMXKBt 

AdUIHISTBATOB— WiTNBBS. 

1.  la  a  suit  for  tbe  price  of  goods  sold  to 
one  on  the  credit  of  defendant's  decedent,  It  was 
error  to  admit  in  evidence  a  conversation  had 
between  plaintiff  and  his  salefiman  in  relation  to 
whom  the  goods  were  to  be  chained. 

3.  In  a  suit  agaiost  an  administrator  la  his 
representative  capacity,  it  was  not  necessary  to 
prove  that  defendant  was  snch  administrator 
where  the  point  was  not  raised  In  Xhu  pleadtnos. 

8.  Where  a  witnesB  was  not  a  par^  to  we 
salt,  or  intorested  in  its  result,  his  testimony  as 
to  an  Interview  between  plaintiff  and  defendant's 
decedent  is  not  exuluded  oy  Code  AIl  |  3706. 

Appeal  from  city  court  of  Mobile;  O.  J. 
Sgumes,  Judge,  Reversed. 

Action  by  8.  Richard  et  al.  against  Jo- 
seph Espalla.  Jr.,  as  tbe  administrator  of 
tbe  estate  of  Mrs.  JaUa  Ryan,  deceased, 
to  recover  the  price  of  goods  sold  and  de- 
livered by  tbe  plaintiffs  to  Mrs.  Julia 
Ryan.  The  summons  was  against  "Jo- 
seph Espalla,  Jr.,  as  tbe  administrator  of 
the  estate  of  Mrs.  Julia  Ryan,  deceaaed 
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and  the  return  of  the  aherin  shows  that  a 
copy  of  the  complaint  and  summons  was 
served  od,  and  the  JudKment  was  ren- 
dered agaixiat,  Joseph  Espalla,  Jr.,  as  the 
administrator  of  the  estnte  of  lira.  Jalia 
Ryan,  deceased.  The  defendant  did  not 
plead  ne  ungues  administrator,  but  plead- 
ed the  general  issue.  The  only  assign- 
ments of  error  are  to  the  court's  rullnKS 
upon  the  admlsslbnity  of  the  evidence, 
and  upon  the  court's  refusing  to  give  a 
charge  requested  by  the  defendant.  There 
was  evidence  tending  to  show  that  the 
goods  bad  been  eoM  by  the  plaintiffs  upon 
the  credit  of  Mrs.  Julia  Ryan,  bat  no  tes- 
timony  was  offered  as  to  the  adroinlaterlal 
capacity  of  the  defendant.  The  defendant 
asked  the  court,  In  writing,  to  charge  the 
Jury  as  follows:  **Ttae  court  charges  the 
Jury  that.  It  they  believe  from  the  evidence 
that  there  Is  no  evidence  tn  satisfy  them 
that  said  Etepalla  Is  the  administrator  of 
the  said  estate  of  Julia  Byan,  deceased, 
then  the  Jury  must  find  for  the  defendant. " 
The  court  refused  to  give  this  charge,  and 
the  defendant  duly  excepted  to  such  re- 
fusal. There  was  Judgment  for  the  plain- 
tiffs, and  thedefenilant  brln^  this  appeal. 

W,  B.  Riehardaoa  and  Ueary  Cbsmber- 
iaiHy  fur  appellant.  Gregory  L.  A  B.  T. 
Sraitb,  for  appellees. 

Walkbb,  J.  The  suit  Is  on  an  account 
for  goods  which  the  plaintiffs  claimed 
were.sold  by  them  to  Mrs.  Julia  Byan,  de- 
ceased, the  Intestate  of  the  defendant. 
Thedetendantcontended  thatbls  intestate 
bad  nut  purchased  or  ordered  the  goods, 
and  did  not  become  responsible  for  the 
price  thereof.  There  was  evidence  tending 
to  show  thatMrs.  Ryan  came  to  plaintiffs* 
place  of  business,  and  stated  to  a  member 
of  the  Hrm  that  she  was  going  to  put  her 
son,  James  Ryan,  In  ber  store  to  run  It, 
and  take  charge  of  It  for  her,  and  request- 
ed plalntlfto  to  let  blm  have  whatever 
goods  he  wanted,  h"  It  was  her  business. 
Against  the  objection  of  the  defendant  the 
plaintiffs  were  permitted  to  introduce  evi- 
dence to  show  that  when  James  Byan  came 
into  their  store  on  a  subsequent  day  a 
member  of  the  plaintiff  firm,  who  was 
waiting  on  blm  In  selecting  and  ordering 
goods,  on  being  called  aside  by  a  salesman 
who  was  standing  off  In  the  stor?,  and 
asked  if  he  was  selling  the  goods  to  James 
Byan,  stated  to  the  salesman  that  he  was 
not  selling  the  goods  to  James  Ryan,  but 
to  his  mother.  Mrs.  Julia  Byan.  This  con- 
versation was  not  In  the  presence  of  Mrs. 
Ityan.  nor  was  It  brought  to  her  knowl- 
edge In  any  way ;  and  the  statement  as  to 
who  was  the  purchaser  of  the  goods  was 
not  made  iu  the  course  of  any  transaction 
with  ber.  So  far  as  the  declaration  could 
possibly  be  regarded  as  referring  to  any 
dealings  of  the  firm  directly  with  Mrs. 
Ryan,  it  was  merely  an  allnslon  to  a  past 
transaction.  She  could  not  be  bound  by 
what  one  of  tbeplalntlth  may  have  said 
to  a  third  person,  who  was  a  stranger  to 
her.  So  far  as  she  was  concerned,  the 
statement  was  merely  hearsay,  and  upon 
no  possible  tbebry  .was  it  admissible 
against  her  or  against  the  defendant  as. 
tbe  adminlRtrator  of  her  estate.  What 
Was  said  on  the  ocdasloB  mentioned  was 
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as  Inadmissible  against  the  defendant  as 
any  conversation  that  one  of  the  plain- 
tiffs may  have  had  at  any  other  time  with 
a  stranger  to  Mrs.  Byan.  It  la  not  eon- 
celved  by  wbat  method  of  reasoning  the 
statement  could  be  r^arded  as  part  of 
the  rea  geatie  of  the  transaction  bad  with 
Mrs.  Ryan  on  a  former  day.  Stalllngs  v. 
Hlnaon,  49  Ala.  92;  Martin  v.  Hardesty, 
27  Ala.  458:  Xjavender  v.  Hull,  60  Ala.  214; 
Smith  V.  Flagg,  46  Ala.  624;  Tamplln  v. 
Sr.lll,  77  Ala.  874;  Hart  v.  Kendall.  82  Ala. 
144,  8  South.  Bep.  41;  Ballroad  Co.  v. 
Womack,84  Ala.  149,  4  South.  Rep.  618. 
It  Is  suggested  for  the  appellees  that  there 
was  a  failure  to  specify  any  particular 
ground  of  objection  to  the  admlsBlblllty 
uf  this  evidence.  The  illegality  of  the  evi- 
dence was  apparent  upon  its  face.  To 
ascertain  this  it  was  not  necessary  , for  the 
court  to  look  to  any  fact  tbat  was  not 
stated  by  tbe  witness  In  detailing  the  con- 
versation. No  casting  around  todlscover 
a  ground  of  exclusion  was  required.  It 
was  nbviuus,  without  reference  to  any  ex- 
trinsic fact,  that  Mr.  Richard's  statement 
to  the  salesman  In  his  store  was  mere 
hearsay,  so  far  as  Mrs.  Byan  was  con- 
cerned. In  sncbcase  theeonrt  ahonld  sus- 
tain the  objection,  without  demanding  a 
specification  of  what  Is  already  patent. 
The  general  rule  requiring  the  ground  of 
objection  to  ba  stated  did  not  apply. 
Richards  v.  Bestor,  90  Ala.  862,  8  South. 
Bep.  SO;  Fool  v.  Devera,  80  Ala.  672;  Oun- 
Dlnghnm  Ooehran,  18  Ala.  478.  This 
case  was  tried  before  tbe  adoption  of  tbe 
rule  of  practice  now  governing  the  mode 
of  reserving  exceptious  tu  rulings  on  the 
Introduction  of  testimony.  Under  tbat 
rule  the  trial  Judge  can  In  all  cases  call  on 
the  counsel  to  specify  grounds  of  objection. 
See  rale  printed  In  90  Ala.  and  9  South. 
Bep.  It.  The  evidence  as  to  tbe  statement 
referred  to  should  bare  been  excluded. 

The  witness  Blchmond  was  not  a  party 
to  tbe  suit,  nor  was  there  evidence  to 
show  tbat  he  was  interested  in  the  result 
thereof.  He  did  not  come  within  any  of 
the  exceptions  to  the  competency  of  wit- 
nHsaes,  and  there  was  no  error  in  tbe  re- 
fusal to  exclude  bis  testimony  as  to  what 
occurred  In  tbe  Interview  between  one  of 
the  plaintiffs  and  the  Intestate  of  the  dfr> 
fendant.  Code  1R86,  S  27W;  Huckaba  v. 
Abbott,  R7  Ala.  409,  6  South.  Bep.  48;  Mil- 
ler V.  Cannon,  84  Ala.  60,  4  South.  Bep.  204. 

There  was  no  error  In  refusing  to  give 
tbe  charge  in  writing  requested  by  tbe  de- 
t«ndant.  The  suit  Is  against  tbe  defend- 
ant In  his  representative  cap«clty,andnot 
aa  an  Individual.  In  the  caption  of  the 
complaint  the  defendant  Is  described  *'as 
the  administrator  of  the  estate  of  Julia 
Byan,  deceased."  In  each  count  of  the 
complaint  the  cause  of  action  stated  Is  an 
account  againstthe  Intestate  of  thedetend- 
ant,  and  the  defendant  is  charged  aa  ber 
personal  representative.  Harris  v.  Plant, 
81  Ala.  689;  Watoon  t.  Collins.  87  Ala.  587; 
Gbrlatdan  t.  Morris,  50  Ala.  685;  Rhodes 
▼.Walker,  44  Ala.  21S.  But  the  fact  that 
defendant  was  sued  as  administrator  does 
not  necessarily  Impose  upon  the  plaintiffs 
the  duty  of  proving  that  the  defendant 
was  such  representative.  Such  proof  la 
not  required,  unless  tbe  {deadlngs  present 


Digitized  by 


Ala;) 


HIGHLAITD  AYB.  A  B.  a  00.  «;  DOKOVAN. 


189 


an  Iflsoe  upon  that  point.  It  Is  contunded 
that  an  ISHae  as  to  the  character  In  which 
the  defendant  was  sned  was  presented  by 
bis  plea  ofnot  gallty."  A  plea  in  that 
form  is  not  liie  appropriate  method  of 
presenting  the  general  iesoe  to  a  com- 
plalnCnn  an  account.  Code  18%.  §  2675.  As, 
however,  the  plalntiOs,  without  objection, 
took  Issae  apon  the  pleus  In  that  form,  we 
will  treat  them  aa  amounting  to  the  aver- 
ment tbatthe  allegations  of  the  complaint 
are  untrae.  In  a  suit  by  a  personal  repre- 
sentative the  plea  of  the  general  issue  ad- 
mits the  plalntirr's  right  to  sue  In  that 
character,  and  renders  proof  of  that  fact 
unnecessary.  Cai'ke  v.  Clarke,  61  Ala.  498; 
Woreham  v.  Goar,  4  Port.  (Ala.)  441.  So, 
in  asultagainHta  personal  representative, 
a  piea  which  involves  only  a  denial  of  the 
plaintiff's  cause  of  action  is  an  admliFiion 
by  the  defendant  of  the  character  In  which 
be  Is  sued.  A  denial  of  such  character  Is 
not  involved  In  a  mere  denial  of  the  plain- 
tiff's cause  of  action,  but  must  be  specially 
pleaded.  Code  1886.  §  ii676:  Railroad  Co. 
V.  Trammeli,  (Ala.)  9  South.  Rep.  870; 
7  Amer.  &  Eng.  Enc.  Law,  S81;  WUsun  r. 
Both  well,  SO  Ala.  378.  No  such  special  plea 
having  been  interposed,  It  was  not  incnm- 
bent  upon  the  plaintiffs  to  offer  proof  of 
the  defendant's  appointment  or  qaall&ca- 
tloD  as  admlnlstratorot  the  estate  ut  Mrs. 
Ryan.  The  other  aBSln^mente  of  error  are 
in  reference  tomatters  which  are  not  llhely 
to  lie  presented  on  another  trial.  Aa  they 
do  not  Iwar  upon  the  merits  of  the  con- 
troversy. It  Is  unnecessary  to  consider 
them.  For  the  aingleerror  above  noted,  the 
Judgment  must  be  reversed.  Beversed  and 
remanded. 

(*4  Ala.  2»)   

Highland  Ats.  ft  B.  R.  Co.  t.  Dohovaii. 
Wupnmo  Ctmrt  tf  Akibama.  lTov.8, 1810.) 
Ik/ubt  to  pABsnraBB  ON  Btsbbt-Car-^Ooirbib- 

OTOBT  NbGUOEITOB— QdBSTION  FOB  JORT. 

L  Plaintiff  was  riding  od  tbe  front  platform 
of  a  atreet-car,  and,  while  paislDtr  around  a 
CDTve.  was  thrown  from  the  car.  He  tMtlfled 
that  the  rear  platform  was  crowded,  and  he  had 
to  get  on  the  iront;  that  he  had  to  stay  there  be< 
cause  the  oar  seemed  full.  There  was  eridenoe 
for  defendant  that  there  was  ample  room  to  stuid 
inside  the  car.  Seld,  that  an  instrootlon  was 
proper  which  authorized  the  Jury  to  find  plalntift 
free  from  n^ligenoe  la  ridltut  on  ttte  front  plat- 
fimn  If  there  was  a  reasonabla  neoessity,  real  or 
apparent,  for  his  doing  so. 

S.  Where  the  evidence  tended  to  show  that 
riding  on  the  front  platform  was  not  obvlonaly 
daogenms:  that  the  accident  would  not  have 
happened  if  the  defendant  had  used  due  care  In 
cperaUngthe  oar,— tbe  question  of  plalatlil's  neg- 
Ilgcnoe  was  for  the  jury,  to  be  oons[dered  in  con- 
nection with  his  knowledge  of  the  curve  in  the 
street,  and  of  defendant's  rale  against  riding  on 
the  front  platform. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Sbarfb,  Judge.  Affirmed. 

Action  by  William  Donovan  against  the 
Highland  Avenue  &  Belt  Railroad  Com- 
pany to  recover  for  personal  Injuries. 
Verdict  and  Judgment  for  plaintiff.  De- 
fendant appeals. 

The  bill  in  this  case  was  filed  by  the  ap- 
pellee. William  Donovan,  by  his  next 
nieod,  against  tbe  appellant  corporation, 
■nd  aongbt  to  recover  damages  for  per- 
•onal  Injories,  alleged  to  have  been  caused 


by  the  negligence  of  tbe  defendant  or  Its 
employes.  The  defnidant  pleaded  the 
general  Issue  and  contributory  negllgeace, 
and  issue  was  Joined  thereon.  Tbe  plain- 
tiff's evidence  was  that  he  was  about  17 
years  old,  and  that  on  the  80th  of  Septem- 
ber. 1889,  he  got  on  a  car  of  tbe  defend- 
ant's at  Avenue  F  and  Twenty-Seventh 
street  aa  a  passenger,  and  a  lady  got  on 
with  him;  that  the  rear  platfurm  of  tbe 
car  was  crowded,  and  be  had  to  get  on 
the  front  platform;  that  on  account  of  tbe 
crowd  be  was  nnable  to  enter  tbe  car  by 
the  rear  platform,  where  he  usually  en- 
tered ;  that  there  were  several  persons 
standing  on  the  front  platform,  and  there 
were  some  railings  running  about  the 
front  window,  and  be  had  his  left  hand  on 
one  of  these,  and  in  bis  other  hand-  be  bad 
bis  school-books  and  his  umbrella;  that 
he  had  but  one  leg;  that,  after  be  had  got- 
ten on,  the  conductor  got  on  the  same 
platform  he  was  standing  on,  and  pushed 
his  way  Into  tbe  car  through  the  persons 
who  were  standing  on  the  platfom) ;  that 
the  plaintiff  looked  into  the  car,  and  saw 
that  the  seats  were  crowded,  and  that  the 
aisle  between  the  seats  was  (nil  of  people 
■Standing;  that  be  bad  to  stay  on  tbe 
platform;  that  the  seats  ran  along  on 
hoth  sides  of  the  car,  and  the  people  were 
In  the  aisle  holding  on  the  strapa;  that 
the  conductor  collected  his  fare  when  he 
got  on.  The  plaintlll  further  testified 
that  be  stood  on  tbe  ilgtat-liand  side  of 
the  car,  there  being  two  persons  between 
him  and  the  door;  that  at  the  corner  of 
Avenue  E  and  Twenty-Seventh  street 
there  was  a  cnrve  to  the  left,  which  placed 
blm  on  the  outside  of  the  curve  as  the  car 
went  around  the  curve;  that,  as  the  trahi 
moved  around  the  curve,  the  other  perr 
sons  standing  on  the  platform  were 
staoved  against  him,  breaking  bis  bold, 
and  be  was  thrown  from  the  car,  and  had 
his  ankle  broken;  that  he  had  heard  that 
the  rules  of  the  company  prohibited  per- 
son e  from  riding  on  the  platform.  There 
was  a  conflict  In  the  evidence  as  to  wheth- 
er tbe  car  was  filled  or  not ;  the  evidence 
for  tbe  plaintiff  tending  to  show  that  It 
was  foil  on  the  Inside,  and  tbe  evidence  for 
the  defendant  tending  to  show  that  there 
was  ample  standing-room  Inside  of  the 
car.  The  plaintiff,  after  testifying  as  to 
tbe  ineldeof  tbe  car  being  crowded,  was 
asked:  "What  appearanee^dld  it  have  as 
they  were  standing  In  that  way?"  The 
defendant  objected  to  this  question,  but 
tbe  court  ovarrnled  tbe  objection,  and  the 
defendant  excepted.  As  to  the  appearr 
ance  of  the  aisle  the  plalntlH  said  that 
"near  the  door  It  was  crowded  more  than 
at  tbe  center;  there  were  people  hanf^ing 
on  all  along."  Upon  the  introduction  of 
all  the  evidence,  the  court,  at  tbe  request 
of  the  plaintiff  lu  writlng,.gave  the  follons- 
Ing charge:  "If  the  Jnry  believe  from  the 
evidence  that  there  was  a  reasonable  ne- 
cessity, either  real  or  apparent,  under  the 
circumstances  of  the  ca8(>,  tor  tbe  plaintiff 
to  travel  on  the  platform  of  the  cur,  and 
that  he  made  such  effort  to  obtain  air 
commodatlon  Inside  the  car  as  an  ordi- 
narily prudent  man  would  under  similar 
circumstances,  tben  be  would  not  be 
guilty  of  n^Ugence  by  reaiioa  o!  atandlAg 
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or  traTeltng  on  the  platrorm."  Tbe  de* 
fendant  excepted  to  the  g\v\ng  ot  this 
charge  by  tlie  court,  and  separately  aiul 
severally  excepted  to  the  court's  retiisal  to 
^ve  eax^b  of  the  folluwine  written  charges 
at  its  request:  "(1)  That  there  is  do  evi- 
dence that  the  rateol  speed  at  which  the 
cars  were  run  around  the  curve  at  Twen- 
ty-Seventb  street  and  Avenne  G  was  dan- 
gerous or  negligent.  (2)  That  it  the 
plaintiff  with  knowledge  that  the  car  was 
BO  crowded  that  he  could  not  get  a  seat, 
and  could  not  get  into  the  car,  got  onto 
the  platform  wltb  knowledge  that  the 
rules  of  the  company  prohibited  his  stand- 
ing there,  then  this  would  be  negligence 
on  bis  part  which  would  defeat  a  recov- 
eiy.  (8)  If  the  jury  believe  all  the  evi- 
dence, they  should  find  a  verdict  for  the 
defendant.  (4)  II  the  Jury  bellevefrom  the 
evidence  that  when  the  plaintiff  boarded 
the  car  it  was  filled  with  passengers,  and 
the  platforms  were  also  filled  with  passeh- 
gera,  and  the  plaintin,  when  be  got  on  the 
car,  knew  that  he  conld  not  get  a  seat, 
and  could  not  get  Into  the  car.  then  hie 
getting  on  the  platform  with  this  knowl- 
edge, and  remaining  there,  was  voluntary, 
and  would  defeat  a  recovery  on  bin  part. 
(6)  The  plaintiff  having  testlBed  that  be 
knew  of  the  ezlatence  uf  the  carve  at 
Twenty-Sev<>ntb  street  and  Avenne  E, 
then  be  would  be  presumed  to  know  the 
effect  of  the  car  going  around  the  curve: 
and  If  with  this  knowledge  the  plaintiff 
stood  upon  the  front  platform,  on  the 
outside  of  the  curve,  which  was  the  most 
dangerous  place,  then  he  would  be  guilty 
of  n^llgenee  which  would  defeat  a  recov- 
ery. (6)  It  the  Jury  believe  from  the  evi- 
dence that  the  plaintllT  saw  the  crowded 
condition  of  the  cars  and  platforms,  as 
testified  by  the  plalntm,  and  that  the 
plaintiff  knew  that  the  rules  of  the  com- 
pany prohibited  htm  from  standing  on  the 
platform,  and  with  this  knowledge  he  got 
upon  the  car,  and  stood  upon  the  platform, 
and  fallMl  to  request  the  conductorto  give 
him  a  place  in  the  car,  and  by  reason  of 
being  on  the  platform  he  contributed  di- 
rectly to  the  Injuries  he  sustained,  the 

glaintiff  cannot  recover.  (7)  That  the  ex* 
itence  of  an  apparent  necessity  to  the 

Jilalntiff  for  him  to  stand  upon  the  plat- 
orm  will  not  excuse  the  negligence  ol  the 
lUaintlff  for  being  on  the  platform."  There 
was  verdict  for  the  plaintiff,  and  In  ac- 
cordance therewith  the  court  rendered 
Judgment  for  the  plaintiff  In  the  sura  of 
fl.OOO.  On  this  appeal,  brought  by  the 
defendant  in  the  court  below,  the  rulings 
of  the  court  In  giving  the  charge  asbed  by 
the  plaintiff,  end  In  refaalng  to  give  the 
several  charges  requested  by  tbe  defend- 
ant, are  assigned  as  error. 

Alex.  T.  London,  for  appePant.  Weatb- 
erly  A  Percy,  lor  appellee. 

McClrllan,  J.  I.  What  constitutes  the 
exercise  of  due  care,  and, conversely,  what 
amounts  to  negligence,  depends  In  alt 
cases,  ot  course,  upon  tbe  clrcumitancee 
surrounding  the  person  whose  conduct,  in 
tbese  respet-'ts,  Is  under  investigation. 
A  man  may  be  negligent  in  falling  to  ns- 
eertatn  his  euvlrunments,  no  Icbb  than  In 
the  omission  ol  that  course  ot  action,  with 


respect  to  a  situation  known  to  him, 
which  prudence  dictates.  But  having 
been  duly  careful  to  acquaint  himself  as 
best  he  may  with  all  the  facts  which 
should  have  a  legitimate  Influence  In  shap- 
ing his  conduct,  his  subsequent  action  Is 
to  be  gauged  with  respect  to  the  observ- 
ance or  lack  of  care  and  caution;  not  by 
the  real  facts  which,  or  some  of  which, 
his  circumspection  may  have  failed  to  dis- 
close to  blra,  but  by  the  appearance  of 
things  as  uncovered  by  that  degree  of 
effort  to  ascertain  the  real  facts  which 
men  of  ordinary  prudence  would  putforth 
in  the  premises.  In  other  wordis :  **  He  Is 
not  bound  to  see.  He  la  bound  to  make  all 
reasonable  efforts  to  see  tnat  a  careful, 
prudent  man  would  make  In  like  circum- 
stances. He  is  not  toprovideagalnBt  any 
certain  results.  He  la  to  make  an  effort 
for  a  result  that  will  give  safety,— such  an 
effort  as  caution,  care,  and  prudence  will 
dictate."  Greany  v.  Ballroad  Co.,  101  N. 
T.  419, 5  N.  £.  Bep.  425.  There  Is  erl- 
dence  In  tbe  record  going  to  show  that 
when  the  plaintiff  boarded  defendant's 
car— there  being  only  one  In  the  train 
—every  seat  and  the  aisle  were  occupied; 
that  the  rear  platform  was  also  fully  occu- 
pied, and  that  there  were  several  people 
on  the  front  platform.  Plalntltt,  flnding 
he  could  not  get  on  tbe  rear,  went  to  and 
took  a  position  on  the  front  platform. 
From  this  position,  which  afforded  a 
view  through  an  op>en  window  ot  the 
whole  interior  of  the  car.  It  appeared  to, 
him  that  there  was  no  available  space  for' 
him  on  the  inside.  If  the  jury  found  tbe 
facts  in  line  wltb  these  tendencies  ot  tbe 
testimony,  they  would  have  been  Jastlfldd 
In  finding  Inrthnr  that  the  plaintiff  exer* 
clsed  due  diligence  and  caution  In  ascer- 
taining tbe  Rltuatlnn,  and  hence  bad  a 
right  to  act  upon  tbe  facts  which  eucb 
diligence  and  caution  disclosed,  whether 
they  were  the  real  facts  or  not.  It  fol- 
lows that,  assuming  proper  circumspec- 
tion to  have  been  observed  by  plain  tiff, 
evidence  as  to  whether  tbe  car  presented 
the  appearance  ot  being  enHrely  full  was 
pertinent  and  properly  received,  and  the 
cliarge  requested  for  plaintiff,  which  au- 
thorized the  jury  to  find  plaintiff  free  from 
negligence  In  taking  a  position  on  the 
platform,  it  there  was  a  reasonable  neces- 
sity, real  or  apparent,  tor  his  doing  so, 
correctly  stated  the  law.  The  applica- 
tion of  this  principle  to  charge  7  request- 
ed by  defendant  must  lead  to  its  condem- 
nation, as  being  misleading  In  Itself,  and 
affirmatively  bad,  when  read  In  tbe  light 
ot  the  evidence. 

2.  It  Is  Insisted  tor  the  appellant  that 
the  assnmption  of  a  position  on  tbe  front 
platform  was  negligence,  as  a  matter  of 
law.  In  the  plaintiff,  for  that  a  rule  ol  the 
carrier,  which  was  known  to  falm,  tor- 
bade  bi!i  doing  so.  Ordinarily,  no  doubt, 
tills  would  be  true  but  in  this  instance 
it  is  not,  on  one  phase  ot  tbe  evidence,  tor 
tbe  reason  that  there  was  no  other  posi- 
tion on  the  train  open  to  plaintiff,  and  he 
was  impliedly  Invited  by  the  conductor  to 
take  this  position,  accepted  as  a  passen- 
ger while  occupying  It,  and  his  safe  car- 
riage whll»  occupying  it  was  assumed  by 
thedriendant.  A  toideney  ol  tbe  evidence 
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goea  to  ahowtliattbe  position  wbh  not 
obvloualy  a  dangernua  one,  and  would 
bare  been  unattended  by  danger  ur  injury 
In  thla  Instance  had  tbe  carrier  exf  rclseil 
due  care  In  operatinic  iti  train.  On  tbeee 
tpndencim  of  the  evidence  the  whole  ques- 
tion of  nefpllgeace  vel  aon  on  the  part  of 
the  plaintiff,  so  far  as  tbe  known  role  uf 
tbe  company  and  the  supposed  Inherent 
danser  of  the  position  bear  upon  It,  was 
one  of  fact  for  the  determination  uf  the 
Jury.  Cbarges  8  and  6  asked  by  defendant 
Involred  tbe  di^termlnatlon  of  this  ques- 
tion by  the  court,  and  were  properly  re- 
fused. Railway  Co.  t.  Wallinf?.  2  Amer.  & 
Engr.  R.  Cas.  20.  and  notes;  Willis  v.  Rail- 
road Co.»  84  Nolan  7.  Railroad 
Co.,  8  Amer.  &  Eng.  R.  Cas.  463;  Railroad 
Co.  V.  Miles,  IS  Amer.  &  Eng.  R.  Cas.  10; 
Railroad  Co.  t.  Werle,  21  Amer.  &  Eng.  R. 
Gas.  42B ;  Railway  Co.  v.  May,  (N.  J.  Sap.) 
6  Atl.  Rep.  276  ;  2  Amer.  ft  £nK.  Eiie. 
Law,  p.  766,  note  6.  The  Judgment  of  the 
dty  court  Is  affirmed. 


(95  Ala.  1S7) 

Satannah  &  W.  R.  Co.  V.  Mradowb. 
(Sutpreme  Court  of  AUjixxma.   TSov.  8, 189L) 
Dhath  of  TRESPiasiR  OK  Track— CoNTRiBUTOST 

N  BQ1.1QBMCB— EtiDBNCB— PLB  ADIKO. 

L  la  BQ  action  against  a  railroad  company 
for  dama^res  for  killing  pLalntllE's  Intestate, 
where  the  evidence  shows  that  decedent  was,  at 
ni^t,  walking  along  the  track  throoffh  a  long 
ool  that  could  not  be  naed  at  anyplaoe  asacroes- 
iug.  In  a  apmraely  aettlad  neighborhood,  and  was 
killed  by  a  train  coming  up  trom  behind,  tbe 
decedent  became  a  trespasser  when  be  entered 
the  oat,  and  was  ptr  u  guil^  of  ooniribotory 
negligence. 

9.  Erldenee  diowtng  the  eaatom  of  people  to 
walk  on  tbe  trsolt  of  a  railroad  company  in 
aparsely  settled  neighborhoods  and  at  other  plaoes 
than  public  highways  or  crossings  is  inadmissi- 
ble. 

8.  Where  defendant  was  not  shown  to  have 
dlacovered  the  dangerof  decedent  intimeto  have 
avoided  the  injnryoy  the  exercise  of  dneoare. 
and  that  anoh  care  was  not  exercised,  the  proof 
that  defendant's  train  was  mnning  at  a  nigh 
rate  of  speed  within  the  corporate  limits  of  a  oity 
having  no  ordinance  regolatlng  speed  of  traloa; 
that  the  enrine  oarriea  no  heaa-Ught.  thoogh 
Ktter  dark;  utat  tbe  engineer  failed  to  blow  his 
whistle  or  ring  the  bell  on  approaching  the  crosa- 
ingf  a  short  distance  twhind  and  away  from  whinh 
decedent  was  walking  at  the  time  of  the  aool- 
deaL  as  leqttdred  by  Uode.  i  114A,— Is  not  sulfl- 
oleai  to  overoome  the  deftaise  of  oonttibiitary 
negligence. 

4.  A  ooimt  alleslng  negligence  in  not  blow- 
ing the  whistle  or  rinfnng  the  bell  before  enter- 
ing a  cut  on  a  oorve  wittiln  less  than  one  fourth 
of  a  mile  from  a  public  crossiog,  when  the  en- 
clneer  oonld  not  see  one-fonrth  mile  in  front  of 
film.  Is  defective,  under  aeotitni  IIM,  jaxnrldlng 
for  blowing  the  whistle  and  ringing  the  bell  on 
entering  a  onrve.  for  the  reason  Uiat  when  the 
pleadings  show  the  plaintiff  to  have  been  a  mere 
trespasser  he  most  show  that  the  negligence  of 
defendant  waa  wanton,  reckless,  or  Intentional, 
to  entitle  him  to  recover. 

Appeal  from  circuit  court,  Lee  county ; 
J.  11.  CABMnsABL*  Judge.  Reversed. 

Action  by  Fannie  Meadows,  administra- 
trix, afralnst  tbe  Savannah  &  Western 
Railroad  Company,  to  recover  for  tbe  al- 
lef^  negligent  klllluff  of  plaintiff's  hus- 
band. Verdict  and  ludgment  for  plaintiff. 
Defendant  appeals. 

The  complaint  contained  four  counts. 


Tbe  flrat  count  alleged  negllireuce  on  tha 
part  of  defendant  In  lalling  to  blow  tbe 
whistle,  or  ring  the  bell,  or  give  other 
notice  while  moving  within  the  city  of 
Opellka,  at  the  time  plaintiff's  Intestate 
was  killed.  The  second  connt  alleged  neg- 
ligence In  falling  to  give  a  signal  one- 
fourth  of  a  mile  before  reaching  a  public 
crossing  near  which  plaintiff's  Intestate 
was  killed.  The  third  count  alleged  neg- 
ligence In  not  rlogiog  the  bell  or  blowing 
tbe  whistle  bdore  entering  the  cut  on  a 
curve  within  less  than  one-fonrtb  of  a  mile 
from  a  public  crossing,  where  the  engineer 
could  not  see  one-fourth  of  a  mile  In  front 
of  him.  Tbe  fourth  count  alleged  negli- 
gence In  havlngno  bead-light  at  tbe  time 
of  the  accident,  and  that  tbe  englue  was 
being  run  at  a  high  rate  of  speed.  Demur- 
rers to  each  of  these  counts  were  over- 
rnled. 

HttTTiaon  A  LUroiit  for  appellant.  A,  A 
B.  B.  Banue,  W.  J.  Samibrd,  and  J.  Jf. 
CbUtOB,  for  appellee. 

Coleman,  J.  This  action  was  brought 
by  Fannie  Meadows,  administratrix  of 
her  deceased  husband,  Robert  Meadows, 
to  recover  of  the  defendant  railroad  com- 
pany damages  for  the  alleged  unlawful 
and  negligent  killing  of  her  husband.  We 
will  consider  tbe  case  upon  tbe  hypothesis 
that  the  facts  are  as  contended  for  by  the 
plaintiff.  According  tu  this  assumption. 
Robert  Meadowe  was  run  over  and  killed 
by  an  engine  of  the  defendant  within  the 
corporate  limits  ul  the  city  of  Opellka, 
about  8  o'clock  p.  u.  on  the  18th  of  Hep- 
tember,  1888.  At  the  time  he  was  struck 
by  the  engine  he  was  on  bis  way  home, 
walking  up  the  railroad  track  of  the  de- 
fendant,  and  within  a  cut,  about  twenty 
feet  deep  and  some  tour  or  five  hondred 
yards  In  length.  Behind  him.  In  tbe  direc- 
tion from  where  the  engine  was  coming, 
there  were  street  crossings  and  pnblteroad 
eroBstngs,  and  one  not  very  far  from  the 
entrance  to  the  cnt;  and  deceased  came 
to  his  death  after  he  had  gone  about  100 
or  16U  yards  In  the  cnt.  There  were  curves 
In  the  road,  which  obstructed  the  view  for 
less  than  a  fourth  of  a  mile.  The  engineer 
did  not  blow  the  whistle  or  ring  the  bell 
before  reaching  the  crossing,  and  did  not 
blow  the  whistle  or  ring  tbe  bell  at  short 
Intervals,  while  moving  within  or  passing 
through  tbeclty,  as  required  by  section  1144 
of  tbeCode;  and  defendant'senglne  had  no 
head-light.  Tbe  negligence  of  the  defend- 
ant In  one  or  more  of  these  requirements. 
It  Is  contended,  caused  tbe  death  of  tbe 
decedent.  Conceding  that  the  proof  of 
these  facta  shows  negligence  on  the  part 
uf  the  defendant,  dons  the  proof,  as  admit, 
ted  to  be  true,  show  that  the  deceased 
was  guilty  of  such  contributory  negligence 
as  to  deprive  the  plalntin  of  the  right  to 
maintain  this  action?  There  was  no 
city  ordinance  regulating  the  speed  of 
trains  running  within  the  corporate  lim- 
its. Tbe  duties  Imposed  upon  railroads 
by  section  1144  ot  the  Code  were  intended 
to  protect  persons  or  property  rightly  at 
or  approaching  public  crossings  or  stop- 
ping places  of  the  trains,  but  have  no  ap- 
plication to  places  orcondltluns  not  with- 
in Its  provisions.  In  the  case  of  Rail- 
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way  Co.  T.Cbewnlng,  (Ala.)  9  South.  Rep. 
461,  It  la  said:  **  Wbtle  a  peraon  iDtending: 
to  take  a  train,  awaiting  its  anival, 
should  not  tm  regarded  as  a  tmpaaser, 
aboQld  he  merely  crom  or  tuadTertently 
step  oD  the  track  in  the  dark,  at  or  about 
the  Qsiial  stopping  place,  plaintiff,  having 
walked  np  tlie  track  beyond  the  limita  of 
the  nsual  stopping  place,  to  meet  the 
train,  and  having  knowingly  and  volun- 
tarily stepped  and  stood  on  the  cross-ties, 
where  he  was  not  Invited,  and  had  no 
right  to  be,  must  be  regarded  as  a  gaasl 
trespasser;  or,  as  we  have  said,  was 
guUty  or  negligence  contribatlug  to  bis 
own  Inlnry.  In  tbe  case  of  Railroad 
Co.  V.  Womack,  84  Ala.  150,  4  South.  Rep. 
61S,  It  was  declared  to  be  tbe  settled  doc- 
trine in  this  state,  supported  by  tbe  gr^at 
weight  ot  authority  In  England  and 
America,  that  ordinarily  the  right  ul  way 
of  a. railroad  company  la  Its  exclusive 
property.  Its  free  and  unobstructed  use 
is  essential  to  the  traasaction  ot  the  basl- 
nesH  ot  the  company.  Mere  acquiescence 
In  the  use  of  Its  right  of  way  dues  not  con- 
fer on  the  public  a  right  to  use  It,  nor  cre- 
ate any  obllgatloD  to  look  oat  for  per- 
ifons  nslng  It,  other  than  the  general  duty 
to  look  out  tor  obstructions,  and  that  It 
was  not  competent  to  introdnce  evidence 
ot  the  custom  ot  people  to  walk  on  the 
track.  When  a  railroad  track  runs  through 
part  of  a  city,  town,  or  village,  thickly 
populated,  and  the  demands  ot  trade  and 
public  Interconrse  neceeaitate  tbe  fre- 
qoent  crossing  ot  tbe  track,  Itlstheduty  of 
those  operating  an  engine  along  the  track 
In  snch  places  to  keep  a  lookout.  This 
dnty  to  keep  a  lookout  Is  not  specially 
imposed  by  statute,  but  arises  from  the 
likelihood  that  In  such  places  there  are 
persons  on  the  track,  and  the  bounden 
dnty  to  duly  gnard  against  Inflicting 
duath  or  Injury,  in  places  and  nndwclr- 
cnmstances  where  It  is  likely  that  Injury 
may  result,  nnless  cere  be  observed.  Tbe 
duty  arises  when  the  circumstances  exist 
which  call  tor  its  exercise.  The  mere  us- 
age or  custom  of  crossiug  the  track  at 
any  particular  place  does  not  give  rise  to 
the  daty  to  keep  a  lookout.  Tbe  popula- 
tion and  intereonrBe  of  a  city,  town,  or 
village  most  co<exl8t  with  the  usage  to 
the  extent  •  that  It  Is  likely  there  are  per- 
sons upon  the  track  at  the  particular  time 
or  place.  We  do  not  Chink  the  track  of  a 
railroad  can  be  converted  into  a  road  for 
ordinary  travel,  and  one  who  undertakes 
to  make  such  ose  ot  It  becomes  a  tres- 
passer. This  we  understand  to  be  the 
extent  ot  the  rule  declared  in  Railroad  Co. 
V.  Womack,  supra,  and.  as  thus  quali- 
fied, the  ease  of  Railroad  Co.  v.  Donovan. 
84  Ala.  146,  4  South.  Rep.  142,  Is  reaf- 
firmed. 

Under  the  evidence  as  It  appears  In  the 
record  we  do  not  doubt  that  at  the  time 
Robert  Meadows  came  to  his  death  he 
was  a  mere  trespasser.  The  neighbor- 
hood where  be  was  killed  was  spai'sely 
settled,  as  mueb  so  as  many  country 
neighborhoods.  Theloogcnt  into  which 
he  entered  was  not  used,  and  could  nut  be 
used,  as  a  place  for  crossing  tbe  track. 


Its  only  use  by  the  public  nas  that  ot  per- 
sonal convenience  for  travel  as  a  road» 
and  was  not  at  all  necessary  for  this  pnr- 

{>ose.  When  the  deceased  entered  thla 
ong  cat  at  nlgbt,tou8eit  as  a  road  in  go- 
ing liome,  he  became  a  trespasser,  and  waa 
perse  guilty  of  contributory  negligence. 
Such  being  the  caseundertbeevldence  aslt 
appears  in  tbe  record,  tbe  right  of  plaintiff 
to  recoveris  uarrnwed  down  to  the  Inquiry 
whether  tbe  defendant  was  guilty  of  reck- 
less, wanton,  or  Intentional  n^llgence. 
md  the  defendant  discover  the  danger  of 
plaintiff's  Intestate  In  time  to  avoid  the 
injury  by  the  exercise  of  due  care  and  ex- 
ertion, and  did  It  fall  to  exercise  such  caret 
Such  negligence  must  be  shown  to  over- 
come the  defense  of  contributory  negli- 
geuce.  We  deem  it  unnecessary  to  con- 
sider In  detail  tbe  several  assignments  of 
error  based  npon  the  charges  given  and 
tbe  retDsal  to  charge  as  requested.  The- 
trial  court  evidently  proceeded  upon  tb» 
idea  that  theuse  of  the  railroad  track  in  a. 
city  or  town  as  a  road  for  travel  was  not 
a  trespass,  or  that  the  law  Imposed  npon 
the  defendant  the  duty  to  keep  a  vigilant 
lookout,  even  for  treapaBsers  upon  Ita 
track,  so  long  as  It  was  inside  the  corpo- 
rate limits,  without  regard  to  population 
and  public  Intercourse  and  usage,  and 
without  regard  to  the  fact  that  the  de- 
ceased was  using  the  track  as  a  road  for 
travel  tor  his  personal  convenience,  at  a 
timeand  in  a  place  where  there  was  no  like- 
lihood that  any  one  would  be.  This,  we 
have  seen.  Is  not  a  proper  eonstroctlon  of 
tbe  law.  The  statute  requires  In  expresa. 
language  that  the  engineer  shall  blow  tbe 
whistle  or  ring  the  b^l  at  short  intervals 
while  moving  within  and  passing  through 
the  city  or  town,  and  we  huld  this  duty  Is 
co-eztenslve  with  the  city  or  town,  as  we- 
have  explained.  Tbe  mere  falUire  to  com- 
ply with  tbese  statutory  requirements 
has  never  been  held  to  constitute  more 
than  simple  negllgmce. 

Under  our  system  of  pleading,  under  ft 
count  for  simple  negligence,  a  recovery 
may  be  had  npon  proof  ot  wanton  negli- 
gence. The  first,  second,  and  fourth- 
counts  present  a  sufficient  cause  of  action. 
Tbe  negligence  of  the  defendant  is  averred 
In  each  ot  these  eonnts.  Applying  tiie 
rule  that  tbe  pleadings  mnst  be  construed 
must  strungly  against  tbe  pleader,  the 
third  count  Is  defective.  It  Is  averred  that 
the  injury  occurred  lu  a  deep  cut  ot  the 
road.  Although  In  a  city,  from  tbe  de- 
scription of  the  place  (In  a  cot) pr/ma  iktJe 
we  would  conclude  from  all  that  Is  stated 
In  the  pleadings  that  he  was  there  with- 
out invitation,  and  was  a  trespasser. 
When  tbe  pleadings  show  that  plaintiff  i» 
a  trespasser  be  must  aver  mure  than 
simple  negligence  to  authurixe  falm  to  re- 
cover. The  negligence  must  he  wanton., 
reckless,  or  Intentional.  The  complaint 
contains  no  such  averment.  Railway  Co. 
T.  Chewntng,  (Ala.)  9  South.  Rep.  460.  We 
have  coneldered  only  tbe  testimony  of  the 
plaintiff,  because  all  tbe  principles  of  law 
which  govern  tbe  case  are  sufficiently 
raised  by  this  ei^dence.  Rerersed  and  re- 
manded. 
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KiHNET  et  al.  T.  Ensuihosb,  (two  caeea.) 
(Supreme  Court     Atabama.  Vor.  0, 1891. ) 
Vbhsok'b  lass. 
A  rendor  of  land,  who  take*  the  Tendee's 
BOtaa  wltli  a  third  penoa  aa  anrety,  ia  preaiinied 
to  have  waived  the  Tendor'a  lien. 

Appeal  from  city  court  of  Decatnr;  W. 
B.  SiHPBON,  Jodge.  Reversed. 

Separate  actions  by  George  Ensminfcer 
and  Mary  L.  Easmlager  aealnet  F.  M. 
and  P.  H.  Kloney  to  enforce  a  vendor's 
Hen.  Judgment  for  plalntlffB.  Defendants 
appeal. 

Noble  Smitbsottf  tor  appdlanta.  Wert 
A  Speake,  for  appellees. 

Stone.  C.J.  The  two  appellees,  father 
and  daughter,  jointly  owned  a  tract  of 
land  In  Morgan  county,  but  in  unequal  In- 
tereata.  Through  a  real-estate  agent  they 
agreed  upon  a  sale  of  the  land  to  F.  M. 
Kinney  at  the  price  of  911.000,— $8,000  cash 
paid  down, andttaebalancp  on  time.  Th^ 
executed  a  deed  to  said  F.  M.  Kinney,  con 
veying  him  the  land  with  full  corenanta  of 
warranty,  and  received  from  him  his  two 
notes  toaecare  the  balance,— one  for  $2,000 
doe  at  12  montha,  payable  to  Mary  L.  Ens- 
mlnger:  and  the  other  for  $0,000,  due  at  2 
yearn,  payable  to  Oeorgv  Ensmlnger. 
Each  of  these  notes  was  signed  also  by  P. 
fi.  Kinney,  surety  for  F.  M.  Kinney.  The 
deed  was  read  to  and  signed  and  acknowl- 
edged by  the  Ensmlngers,  father  and 
daughter,  and  delivered  to  F.  M.  Kinney. 
The  notes,  signed  by  F.  M.  Kinney  and  P. 
H.  Kinney,  wore  delivered  to  the  payees 
respectively.  The  con  tract  was  made,  and 
the  papers  bear  date.  Id  March.  1888.  The 
DotSB  do  not  express  the  consideration, 
and  the  deed  conveys  the  land  "(or  and  In 
eonslderatlon  of  the  sum  ol  eleven  thou- 
sand dollars,  to  us  in  hand  paid  by  F.  M. 
KJuney,  the  receipt  whereof  we  do  hereby 
acknowledge."  The  two  bills,  one  by  the 
father  and  the  other  by  the  daughter, 
were  filed  In  August,  18M),  against  F.  M. 
Kinney  and  P.  H.  Kinney.  Their  oblect  Is 
to  assert  and  enforce  a  vendor's  lien  upon 
tbe  land  for  the  payment  ol  said  two 
promissory  notes.  Among  other  chargea 
made  In  tbe  bills,  it  Is  averred  that  one 
Harrison  was  the  appointed  agent  of  com- 

filainantato  effect  the  sale;  that  be  was 
mtmcted  to  BO  frame  the  contract  as  to 
secure  and  preserve  a  vendor's  Hen  on  the 
land  for  the  paymentofthe  purchase  mon- 
ey:  that  be  (Harrison)  did  effect  the  sale, 
and  "that  neither  tbe  note  to  said  Geo.  or 
Mary  expressed  In  the  lace  thereof,  nor  did 
the  deed  on  Its  face,  that  the  vendors  re- 
talned  a  vendor's  Hen  on  said  land  tor  the 
balance  of  thepurchase  money;  yetHwas 
dlatlnetly  understood  between  complain- 
ant and  respondents  that  said  deed  and 
notes  ehnulfl  so  show  on  their  face."  The 
answers  deny  every  averment  that  there 
was  any  agreement  or  onderstundlng 
that  a  vendor's  Hen  was  to  be  retained. 
George  Ensmlnger  testified  that  he  did 
give  Instructions  to  Harrison,  tbe  agent, 
to  retain  a  vendor's  Hen  to  secure  the  pay- 
ment of  the  purchase  money.  He  Is  not 
corroborated  by  any  uther  witness  on 
tills  point.  He  teatlfled  farther  that  he 
read  and  spoke  tbe  EngUsh  lauffuaKe,  and 
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that  the  deed  was  read  over  to  blm  before 
he  executed  it.  On  the  question  of  re- 
taining a  Hen  Harrison's  testimony  Is  dia- 
metrically In  conflict  with  that  of  Ensmln- 
ger, He  testified  that  Ensmlnger  desired 
personal  security,  and  expressed  distrust 
of  tbe  land  as  a  sufflclent  security ;  that 
he  even  went  so  far  as  to  say  he  did  not 
desire  to  retain  a  vendor's  lien.  F.  M. 
Kinney,  tbe  purchaser,  testified  that  he 
purchased  tbe  land  for  sale  again,  and 
that  he  would  not  have  purchased  If  a 
vpudor's  Hen  had  been  retained.  There  is 
testimony  that  each  of  the  Kinneys  was 
solvent  when  the  contract  was  made,  and 
P.  H.  Kinney  was  reputed  to  be  wealthy. 
It  was  testified  tbat  tbey  were,  each  of 
them,  solvent  wbeo  the  testimony  was 
taken  In  the  case,  and  there  was  no  testi- 
mony to  tbe  contrary.  In  the  decree  of 
the  city  coart  Ib  this  language:  "After  a 
careful  Investigation  of  all  the  evidence, 
tbe  court  is  lelt  In  doubt  whether  tbe  lien 
created  by  law  by  the  sale  of  the  real  ea< 
tate  described  in  the  bUl  has  been  inten- 
tionally disposed  of  or  waived  by  con- 
sent of  tbe  parties,  express  or  Implied. 
The  Hen,  therefore,  must  be  held  to  attach 
under  the  authority  of  Tedder  v.  Steele,  70 
Ala.  347. "  We  hold  It  to  be  clear  beyond 
aH  question  tbat  tbe  attempt  to  establish 
by  tesUmony  outside  of  tbe  writings  tbat 
a  lien  on  tbe  land  was  retained  to  secure 
the  payment  of  tbe  purchase  money  was 
a  failure.  We  think  we  might  go  further, 
if  necessary,  and  hold  that  the  aliunde  tes- 
timony against  the  retention  of  such  lien 
ontwelghs  tbat  In  support  of  It.  Taking 
the  writings  alone  iorour  guide,  what  are 
the  implications?  It  must  not  be  over, 
looked  that  this  question  never  arises,  no- 
less  there  has  been  a  conveyance  of  the 
title.  If  tbe  title  has  been  retained  by  the 
vendor,  the  land  remains  bound  for  the 
purchase  money.  In  4  Walt,  Act.  &  Def. 
323,  It  is  said  this  Hen  "is  waived  by  the 
taking  of  a  distinct  and  Independent  se* 
curity,  unless  there  is  at  the  time  an  ex- 
press agreement  for  Its  retention.  Thus, 
taking  the'  bond  or  note  of  the  vendee 
with  a  surety."  In  Foster  v.  Trustees,  S 
Ala.  802,  this  court  said:  "On  this  aide  of 
the  Atlantic,  by  a  strong  and  decisive  cur. 
rent  of  authorities,  It  appears  to  be  settled 
that,  where  tbe  vendor  takes  a  distinct 
and  independent  security  ot  tbe  property, 
ur  the  raponidblltty  ot  third  persons,  tbe 
Hen  on  tlieland  is  waived."  In  Walker  v. 
Carroll,  65  Ala.  61,  It  was  said :  "  Bell  sold 
and  made  a  deed  to  Walker,  taking  per* 
sonal  security  for  tbe  unpaid  purchase 
money.  This  was,  at  least  piiwa  facie, 
a  waiver  of  the  vendor's  Hen."  In  Walker 
V.  Struve.  70  Ala.  167,  It  was  said:  "It 
cannot  be  doubted,  presumptively,  tbat 
the  Hen  Is  abandoned  where  a  vendor, 
who  has  conveyed  the  title,  accepts  a  dis- 
tinct and  separate,  security  for  tbe  pur* 
chase  money;  as,  for  example,  a  mort- 
gage on  other  property.or  a  bond  or  nute 
with  surety  or  Indorser,  or  a  deposit  of 
stock  or  personal  property. "  In  Donegan 
V.  Hentz,  Id.  437,  the  same  doctrine  was 
asserted,  and  emphasized  In  the  following 
language:  "That  snch  security  will  oper- 
ate as  a  waiver  of  the  Hon,  prima  facie,  lia- 
ble oi  course,  to  rebuttal  by  legal  evideoca 
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which  1b  sufBcIeat  to  OTercome  the  pre- 
samptiou,  was  also  decided  by  this  court 
In  Walker  r.  Carroll,^  Ala. 61,  and  la  folly 
auatained  by  the  following  autboritiea;" 
citing  muDy.  The  city  court  waa  no 
doubt  misled  by  the  following  lant^uage, 
found  in  the  opinion  in  Tedder  T.  Steele,  70 
Ala.  847:  ""The  whole  qaeation  of  waiver 
is  conceded  to  bo  purely  one  of  fact  or  In- 
tention, and  the  burden  of  proof  ts  always 
on  the  purchaser  to  establish.  In  the  par- 
ticnlar  case,  that  the  lien  ban  been  inten- 
tionally displaced  or  waived  by  the  con- 
vent of  the  parties,  express  or  Implied.  If 
It  remains  In  doabt,  then  the  lien  must  be 
held  to  attach."  This  laneuage  Is  copied 
anbstantially  from  Story,  £q.  Jnr.  S  1^24, 
and.  as  a  seneral  proposition,  is  correct. 
We  cannot  say  It  was  not  correct  In  the 
case  then  in  hand,  for  In  making:  the  sale 
and  purchase  out  of  which  that  suit  grew 
tiie  numbers  of  the  lands  purchased  were 
set  oat  in  the  notes  given  for  the  purchase 
money  as  the  consideration  upon  which 
they  were  given.  This  we  have  always 
treated  as  a  weighty  circumstance  in  ar- 
riving at  the  intention  of  the  contracting 
parties  to  retain  a  Hen.  Bryant  v.  Ste- 
phens, 68  Ala. 636,  as  modified  In  Tedder  t. 
Steele.  That  it  was  not  Intended  In  that 
case  to  overturn  the  doctrine  that  taking 
personal  security  Is  prima  facie  a  waiver 
of  the  lien  is  shown  on  the  face  of  the  opin- 
ion delivered.  Speaking  of  such  presumed 
waiver  It  was  said :  "This  doctrine  Is  cer- 
taJnly  well  settled  by  the  past  decisions 
of  this  court,  and  may  be  coasldered  as 
a  role  of  property,  never  departed  from 
since  the  ease  at  Foster  t.  Tmstees,  8 
Ala.  802."  During  the  same  term  Justice 
SoHCBViLLE,  who  prepared  the  opinion  In 
Tedder's  Case,  wrote  the  opinion  In  the 
cases  of  Walker  v.  Struve  and  Don^an  v. 
Heotc,  each  of  which  asserts  the  doctrine 
that  when  a  conveyance  Is  made,  and  per^ 
sonal  or  other  additional  security  Is  tak- 
en, and  nothing  else  appears  In  the  trans- 
action, prima  facie  this  Is  a  waiver  of  the 
vendor's  lien.  As  we  have  said,  this  case 
must  be  decided  on  the  facts  and  presumed 
intention  derived  from  the  papers  them- 
selves. They  raise  the  presumption  that 
the  vendor's  Hen  was  waived,  and  noth- 
ing Is  shown  to  orertam  that  presump- 
tion. A  presamptlon  not  rebutted  be* 
eomes  a  conclusion.  The  decrees  of  the 
chancellor  are  reversed,  and  decrees  here 
rendereddlsmlsslng  the  bills,  at  the  costs  of 
the  respective  complainants  In  the  court 
below  and  In  this  court.  This  controversy 
has  been  before  In  this  court.  Kinney  v. 
Ensmlnger,  87  Ala.  840,  8  South.  Rep.  73. 
ReTeried  and  rendered. 

McClsllan,  J.,  not  rittlng. 


(M  Ala.«ll) 

WOOMTOCK  IBON  Go.  Bt  «/.  T.  BlCHARIMON 

et  al. 

(Supreme  Court  <tf  Alabama.  XTov.  8, 1891. ) 

OoxvaTAHOB  or  Hohbstbas  —  AflEHOVumaiuiiT 
BT  Win. 

When  awlfa'B  slgnatOTB  to  herhntband's 

oonvera&oe  of  the  homestead  was  "attested  by 
two  witnesses"  In  compliance  with  tbo  reqaire- 
aents  of  Code,  1 18M,  for  »  relinquishment  of 
aw  domr,  bat  wa>  not  separately  aoknowtodced 


\ty  her,  as  reoolTed  by  section  3608,  for  the  oon- 
veyBDoe  of  a  nomestead  by  a  married  man,  siaaa 
the  deed  took  effect  only  opon  delivery,  where 
after  its  execution,  but  befone  delivery,  the  gran- 
tor had  acquired  and  taken  possesaion  of  another 
homestead.  It  passed  the  Utle  to  the  land  de- 
scribed, whloh  had  Uion  ceased  to  be  a  home- 
stead. 

Appeal  from  circuit  court,  Calhoun 
county;  LbboT  F. Box,  Judge.  Reversed. 

Action  ore]ocl.ment  by  Lucy  Richardson 
et  al.  agaioBt  the  Woodstock  Inm  Com- 
pany et  al.  From  a  Judgment  for  plain- 
tiffs,  deleDdants  appeal. 

This  was  a  statutory  action  ol  eject* 
ment.  brought  by  the  appellees,  as  tha 
only  h^rs  at  law'ol  W.  B.  Bonds,  de- 
ceased, against  the  appellants,  and  sought 
to  recover  certain  described  lands.  There 
were  originally  two  suits,  which  by  agree- 
ment were  submitted  to  the  court  with- 
out the  Intervention  of  a  Jury,  as  one  case. 
The  defendants  claim  title  by  a  deed  of 
conveyance  executed  by  W.  B.  Bonds  and 
hla  wife,  Lnetnda  Bonds,  on  January  fi* 
1880.  All  the  otber  facts  necessary  to  a 
full  understanding  of  the  case  are  suffl- 
clently  stated  In  the  opinion.  Upon  the 
submission  of  the  case,  the  court  an* 
nounced  a  special  finding,  holding  that 
the  deed  made  by  W.  B.  Bonds  and  Ln- 
clnda  Bonds,  his  wife,  was  void  because 
not  properly  acknowledged  by  Lnclnda 
Bonds,  and  therefore  rendered  Judgment 
for  the  plaintiffs.  This  Judgment  Is  ap- 
pealed from  by  the  defendants^  and  the 
same  Is  assigned  as  error. 

Caldwell  A  J  olinatoo  auAKnoT  A  Bowies 
for  appellan  ts.  Cecil  Browae  and  Keljy  A 
Smith,  for  appellees. 

CoLBUAN,  J.  When  tbia  ease  wae  before 
the  court  at  a  former  term,  It  was  held 
that  a  conveyance  of  the  homestead,  In  all 
respects  effectual  for  that  purpose,  except 
that  It  was  not  acknowledged  by  the  wife 
as  required  by  law,  was  a  nullity;  and 
that  a  proper  acknowledgment  made  by 
the  wife  after  the  death  of  the  husband  did 
not  defeat  or  affect  the  title  of  the  heirs. 
This  conclusion  necessarily  resulted  from 
well-settled  principles  of  law,  as  declared 
by  repeated  decisions  of  this  court,  and 
many  uf  them  being  referred  to  In  the 
opinion.  Richardson  v.  Iron  Co..  90  Ala. 
268,  8  Sonth.  Rep.  7.  The  question  pre- 
sented on'  this  appeal  was  not  considered 
In  chat  opinion,  and  could  not  have  arisen 
from  the  evidence  as  then  stated  in  the 
record.  The  undisputed  facts,  as  they  ap- 
pear in  the  present  record,  show  that  the 
Instrument  was  signed  and  dated  and 
properly  attested  by  two  wttnesses,  but 
not  acknowledged  by  the  wife  in  the  man- 
ner required  by  law  for  the  conveyance  of 
a  homestead,^  and  a  tew  days  prior  to  Its 
delivery  tn  the  grantee.  That,  at  the 
time  It  was  signed,  dated,  and  attested* 

1  Code  Ala.  |  ISM,  {HOTides  that,  when  ft  wife 
relinquishes  her  dower,  **her  signature  most  be 
attested  by  two  witnesses,  *  *  *  or  aoknowl- 
edfpsd  by  W, "  etOL  Section  SS08  provides  tbat 
an  alienation  of  ft  homestead  by  a  married  man 
ahall  not  be  valid  "without  the  voluntary  signa- 
ture and  assent  of  the  wife,  which  must  be  shown 
by  her  ezamluatlon,  aepnrate  and  apart  frcnn 
mm, "  and  presoribes  the  form  of  th*  oartifloata 
Of  her  aeknowledgaunt 
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the  grantor  and  his  trlfe  oconpled  aa  a 
homestead  the  land  described  In  the  In- 
strnment.  The  teftlmony  further  shows 
that  at  that  time  the  hasbaad  and  owuer 
of  the  land  contemplated  and  was  prepar- 
ing to  change  blBhomentead,  and  a  few 
days  thereafter  actually  removed  and  oc- 
cupied another  and  different  place  as  his 
homestead.  The  erldeuce  further  shows 
'that,  prior  to  bis  removal,  the  grrantor 
aod  grantee  were  negotiating  for  the  sale 
and  purchase  of  the  land  then  occupied  as 
a  homestead,  and.  In  pursuance  uf  the' un- 
derstanding between  them,  the  Instru- 
ment was  prepared,  glgned,  dated,  and 
duly  attested,  as  above  stated.  The  evi- 
dence further  shows  that  the  grantor  re- 
tained the  iDBtrnment  In  bis  o  wn  possession 
and  under  his  controlantli  be  had  acquired 
a  new  homestead.  That  subsequent  to 
hie  removal  to  the  newly-acquired  home- 
stead tbepnrchase  money  was  paid  furthe 
premlees  conveyed,  end  the  deed,  without 
the  acknowledgment  by  the  wife,  deli\r- 
eredtothe  grautee,  Tbes*^  facts  are  not 
coDtruverted.  "Delivery  Isesseutial  toglve 
effect  to  a  deed ;  *  *  *  that,  though 
signed,  attested,  or  acknowledged,  so  long 
as  the  grantor  retains  control  over  It, — so 
long  as  he  done  not  part  with  It, — with 
the  purpose  that  It  Hhall  Inure  to  the 
grantee,  title  will  not  pass  from  him.** 
Jenkins  v.  Harrison,  6(1  Ala.  85<i;  Elsberry 
T.  Boykln.  65  Ala.  340.  A  deed  or  other 
writing  only  takes  effect  from  its  delivery. 
Stiles  V.  Brown,  IG  Vt.  565.  A  deed  duly 
BlK'-ud  and  dated,  but  delivered  at  a  sub- 
sequent  date,  takes  effect  only  from  the 
date  of  delivery,  and  the  delivery  cannot 
relate  back,  so  as  to  vest  title  from  the 
date  of  the  deed.  Mttcbell  v.  Bartlett.  51 
N.  Y.  453.  Notwithstanding  there  Is  a 
written  date,  the  true  date  may  be  shown 
by  extraneous  evidence,  even  In  the  most 
solemn  instruments,  as  deeds  under  seal. 
XiCe  v.  Insurance  Co.,  6  Mass.  219.  The 
deed  only  takes  effect  from  the  actual  time 
of  Its  delivery,  and  the  actual  date  of  de- 
livery will  always  control  the  date  men- 
tioned In  the  deed.  Tied.  Real.  Prop.  S 
812;  Smith  v.  Porter,  10  Gray,  66;  New- 
lln  T.  Osborne,  67  Amer.  Dec.  269.  Accept- 
ance by  the  grantee  is  essential  to  pass 
title  from  the  grantor  and  to  the  validity 
of  the  deed.  Tied.  Real  Prop.  |  814;  66 
Ala.  856,  Bupra.  The  writing  and  signing 
a  DOte  on  Hunday  Is  not  the  execation  of 
It  on  that  day*  unless  It  be  delivered  on 
that  day  to  the  payee;  delivery  being  es- 
sential to  make  Itoperatlve  as  a  contract. 
It  delivered  on  a  subsequent  day,  not  Sun- 
day*  It  takes  effect  as  a  valid  Instrument 
from  the  day  of  delivery.  Flanagan  v. 
Meyer,  41  Ala.  185.  It  Is  l^ally  Impossible 
to  have  two  homenteads  at  the  same 
time.  Boyle  v.  Sbulman,  69  Ala.  569.  If 
the  wife  bad  died  after  the  husband  ac- 
quired a  new  homestead,  and  before  the 
delivery  of  the  deed,  according  to  all  the 
principles  of  law  cited  In  the  foregoing 
authorities,  the  deed  took  effect  from  the 
day  (tf  Its  delivery.  The  principle  In- 
vcrived  In  the  present  appeol  la  vitally 
different  from  that  adjudicated  on  the 
former  appeal.  Under  the  facts  stated, 
-we  do  not  doubt  the  purchaser  received 
a  ffood  title.  Reversed  and  remanded. 
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Mobile  &  O.  R.  Co.  v.  Gkorgb. 

(Supreme  Court  of  Alabama    Nov.  4, 1891.) 

Railroad  Companies  —  Injukt  to  Emplots  oh 
Trace — ^FLBAniTto — DsFBcrnvB  Afpltahcbs — As- 

BOMPTIOS  OF  Rl6K — CO!(TBIBCTOHT  NKaLIOBSOE. 

1.  In  an  action  against  a  railroad  company  to 
recover  damages  lor  (>«rso&al  luxuries,  an  allega- 
tion that  plaintiff  was  upon  defendant's  track 
"at  Uie  instance  and  reqHestof  tbe  defendant,  *> 
and  tbat  defendant,  notwitbstanding  Its  dnty  to 
manage  Its  engines  and  traina  "so  as  not  to  in- 
jure the  plaintiff,  *  *  *  negligently  ran  over 
and  injured  the  plaintiff  with  one  of  its  en- 
gines," was  safBdent  although  it  did  not  aver 
tbe  part[oular  actn  or  omissions  constituting  the 
negligence, 

2.  Proo&that  plaintiff  was  on  tbe  track  while 
in  the  discharge  of  bis  duties  as  a  brakemati  was 
a  fatal  variance. 

3.  Code,  «  2390,  subd.  1,  provides  that  a  mas- 
ter shall  be  liable  to  a  servant  for  personal  in- 
Juiies  caused  by  any  defective  machinery  used 
in  tbe  business  of  tbe  master,  bat  not  "unless 
tbe  defect  arose  from,  or  bad  not  been  discovered 
or  remedied  owing  to,  tbe  negligence  of  tbe  mas- 
ter."  Held  tbat,  as  such  negllgeDce  must  be 
averred,  it  was  not  snfflcient  to  allege  that  de- 
fendant "negligently  used"  In  its  business  a  lo- 
comotive "which  was  out  of  order,  so  tbat  it 
conld  not  be  stopped  promptly"  when  making 
coupilnprs  and  UQCOuplings. 

4.  Tbe  court  erred  in  refusing  an  inntruction 
that  defendant  could  not  recover  under  said 
count  If  "tbe  locomotive  engine  *  *  *  traa 
not  out  of  order,  and  was  in  suitable  and  service- 
able condition. 

6.  Code,  i  2590,  subd.  8,  gives  such  cause  of 
action  when  the  injury  reBUltB  from  the  negli- 
gence of  any  person  In  the  aervloe  of  the  master, 
to  whose  oilers  the  servant,  "at  tbe  time  of  the 
injury.  Was  bound  to  conform,  and  did  conform, 
if  such  injuries  resulted  from  having  so  con- 
formed. "  Held,  that  it  was  sufficient  to  allege 
that  plaintiff  was  injured  while  obeying  tbe  or- 
ders of  defendant's  yard-master,  under  whose 
directions  plaintiff  was,  and  who  "negligently 
ordered  tbe  plaintiff  to  oouple  and  uncouple  cer- 
tain cars;"  it  not  being;  necessary  to  aver  the 

fiarticular  acts  or  omissions  constituting  the  neg- 
igence. 

6.  There  being  evidence  that  plaintiff  was 
Injured  while  between  an  engine  and  a  car,  in 
the  act  of  uncoupling  them,  tbe  court  properly 
refused  an  instruotlou  that  he  could  not  recover 
unless  he  was  ordered  to  go  in  between  the  en- 
gine and  car  to  uncouple  the  same,  since  there 
might  have  been  oircnmstanues  under  which 
plaintiff  had  a  right  to  infer  suob  order  from  a 
mere  direction  to  uncouple  the  oar  and  engine. 

7.  Code,  i  2590,  subd.  6,  imposes  such  lia- 
bility upon  the  master  when  the  injury  is  caosed 
by  reason  of  tbe  negligence  of  any  one  in  his 
service,  "who  has  control  of  any  signal  points, 
locomotive  engine,  switch,  car,  or  train  upon  a 
railway."  Hetd,  tbat  It  was  sotflcleut  to  aver 
that,  while  "plaintiff  was  uncoupling  the  said 
engine  from  one  of  defendant's  cars,  «  •  * 
said  engineer  negligently  ran  said  engine  for- 
ward, and  knocked  plaintiff  down  and  injured 
him,  *  without  alleging  that  the  engineer  knew, 
or  might  by  reasonable  care  and  dfllgeuce  have 
known,  of  plaintiff's  position. 

8.  Bvidenoe  that  the  fireman  was  handling 
the  engine  when  plaintiff  was  injured  was  ad- 
missible, as  tending  to  show  neglloeuce  on  the 
engineer's  part  iu  permitting  the  flreman  to  be 
in  charge  oi  tbe  engine. 

9.  It  was  not  neoenary  tor  plaintiff  to  allege 
that  he  did  not  know,  ana  could  not  by  reaaona- 
ble  diligence  have  known,  of  the  various  acts  of 
negligence  charged. 

10.  Plaintifl  alle^  tbat  defendant,  dlsr^ard- 
Ing  its  duty  to  provide  for  Its  employes  an  en- 
gine with  a  platform,  upon  which  Its  braicemao 
oould  stand  while  coupling  and  uncoupling  the 
engine  to  and  Irom  cara,  "negligently  used  fii  Its 
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Hid  basinen  an  engine  tbat  was  not  provided 
frith  BQch  platform  or  other  device, "  and  that 
plalntlfEwas  injured  becaoaeof  his  bein^  thereby 
comoelled  to  walk  between  the  engine  and  oars 
to  uncouple  them.  Held,  that  the  court  properly 
refuaed  an  Instrootlon  that,  if  plalntuT's  in- 
juries wece  the  result  of  perils  Incident  to  the 
performance  of  his  duties,  he  could  not  recover, 
since  under  the  statute  plaintiff  could  recover 
damaffea  for  lojorles  rcAultlng  from  the  negli- 
gence therein  described,  altboueh  such  iujuries 
were  the  result  of  risks  assumed  by  plaintiff  upon 
entering  into  defendant's  employment. 

11.  Plaintiff  accepted  the  issue  tendered  by 
defendant's  plea  in  confession  and  avoidanoe, 
that,  although  plaintiff  was  Injured  by  an  engine 
tbat  bad  no  platform,  it  was  safely  and  properly 
construoted,  tind  in  the  manner  that  most  of  its 
engines  were  made,  and  that  it  was  tn  good  re- 

elr,  and  not  defective;  and  that  defendant  had 
en  compelled  to  use  the  engine  by  which  plain- 
tiff was  injured  as  a  yard-engine,  because  it  had 
no  other  mtb  whioh  to  replace  the  regnlar  yurd- 
englne  while  it  was  undergoing  repairs,  field, 
that  the  court  properly  reiused  an  instmctlon 
that  plaintiff  could  not  recover  if  he  was  Injored 
by  an  engine  "constructed  upon  a  like  standard 
and  pattom,  and  in  the  same  manner,  as  most  of 
the  engines  are  construoted  and  in  use  In  the 
service  of  the  defendant,  "  since  said  Instrnction 
did  not  cover  defendant's  allegation  tbat  the  en- 
gtoe  "was  in  good  repair  and  not  defective. " 

13.  Erldenoe  was  admitted  tliat  the  engine 
vmally  used  by  defendant  as  a  yard-engine  nad 
a  step  on  each  end.  that  the  regnlar  yurd- 
engine  was  undergoing  repairs,  and  that  the 
necessity  for  the  brakeman  to  stand  on  the  ground 
while  coupling  and  uncoupling  was  removed  by 
attaching  a  flat-car  to  an  ordinary  road-englue. 
Heid,  that  proper  foundation  was  laid  for  the 
introduction  of  evidence  that  defendant  custom- 
arily so  used  a  flat-car. 

18.  A  witness,  who  was  shown  to  be  prima 
faeie  an  expert  In  snob  matter,  was  competent 
to  testify  as  to  the  diflerenoe  in  danger  between 
naing  aa  wdinary  ruad-engine  as  a  yard-engine, 
with  and  withont  a  flat-car  attaobed  U>  it 

14.  Bvidence  that  railroad  men  considered  the 
use  of  a  road-engine  as  a  yard-engine  dangenras 
was  heamay  and  inadmissible. 

16.  The  court  erred  in  refaslng  an  instruction 
that  the  burden  of  proving  a  cause  of  action 
within  the  statute  was  npon  plaintiff.  Railway 
Co.  V.  H<dbom,  84  Ala.  US,  4  South.  Bep.  146, 
followed. 

16.  The  court  rightiv  refused  to  instruct  the 
Jury  tliat  plaintiff  ooald  not  recover  under  cer- 
tain ooonta  as  to  which  the  evidence  was  con- 
flicting 

17.  There  was  erldenoe  that  plaintiff  stepped 
in  between  tiie  engine  and  oar  to  pull  out  the 
coupling-pin;  thatT  failing  to  do  so,  he  signaled 
to  the  engineer  to  ''give  slaok;"  and  tbat^  as  the 
engineer  did  so,  plaintiff  stumbled,  and  fell  across 
the  pilot,  the  heel  of  his  shoe  baving  caught  on 
the  top  at  the  goard-raiL  field,  that  the  court 
erred  in  refusing  an  Instruction  that,  if  plain- 
tUPs  injnries  "were  the  direct  results  of  an  acci- 
dent incident  to  the  business  in  which  he  was 
engaged, "  he  oonld  not  recover. 

16.  Defendant  requested  instraottons  that  it 
was  plainUfTs  duty  to  take  Into  account  the 
perils  attendant  upon  the  aervloe  In  which  be 
was  engaged,  and  could  not  recover  If,  when  he 
went  in  between  the  engine  and  car,  he  failed  to 
bestow  that  degree  of  care,  in  respect  to  his  own 
safety,  in  view  of  the  surrounding  danger,  that 
an  ordinarily  careful  person  womd  have  exer- 
cised, or  if  he  did  not  take  the  necessary  precau- 
tions to  protect  himself  against  obvious  danger; 
and  that,  If  **it  was  manifestly  dangerous  of  it- 
self to  uncouple  the  engine  A!«m  the  car  on  ac- 
count of  Its  having  been  coupled  with  the  draw- 
bar. "  and  plaintiff  failed  to  exercise  that  degree 
of  caution  commensurate  with  the  manifest  dan- 
ger at  the  time  he  reoelTed  Ms  Injnry,  "or,  if  de- 
fendant used  that  whioh  was  dangerous  in  a  cam- 
leaa  manner,  this  would  be  contributory  negligence 
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on  his  part.  *  Held,  that  said  Instraotions  were 
improper,  as  they  assumed  that  plaintiff's  want 
of  care  and  prudence  ocmtrlbuted  to  his  injury, 
whioh  the  Jury  should  have  been  permitted  to 
determine. 

19.  The  oonsiderationa  that  moved  plalntifT  to 
lean  defendant's  shopa,  and  aooept  employment 
as  a  brakeman,  were  Irrelevant,  and  not  adnda- 
alble  in  evidence. 

Appeal  from  drealt  court,  Mobile  cono- 
ty;  w.  £.  Clabkb,  Judge.  Reveraed. 

Action  by  James  George  againatthe  Mo- 
bile &.  Obto  Bailroad  Company  to  recover 
damages  for  personal  injuries  sustained 
while  performiDg  tbe  datles  of  a  brake- 
man  for  defendant.  From  a  Juitgment  for 
plaintiff,  defendant  appeals. 

Tbe  complaint,  as  originally  filed,  con- 
tained 25  counts,  and  It  was  afterwards 
amended  by  the  addition  of2  mure  cunnts. 
Tbe  defendant  demurred  to  each  count 
separately,  and  tbe  conrt  snatalned  tbe 
demurrers  to  all  of  the  counts  except  Nos. 
1, 19,  21.  23,  24,26,  and  27,  and  overraled  tbe 
demurrers  to  these  counts.  The  twenty- 
fourth  count  was  stricken  out  by  tbe 
plalntltr.  Tbe  first  count,  after  alleging 
that  tbe  defendant  operated  a  railroad  to 
this  state,  continued  as  follows:  *'Tbe 
plalutilf  was  upon  the  defendant's  said 
track  at  the  Instance  and  request  ol  the 
defendant,  and  it  was  tbe  duty  of  tbe  de- 
fendant to  manage  and  operate  Its  engine 
and  trains  upon  said  track  so  as  not  to 
Injure  tbe  plaintiff  wblle  so  upon  said 
track;  bnt  defendant,  disregarding  its 
said  duty  In  the  premises,  DegllKently  ran 
over  and  Injured  tbe  plaintiff  wltb  one  of 
Its  engines,  and  thereby  caused  plaintiff 
great  pain  and  suffering, "  etc.  Tbe  de* 
murrera  to  this  count  were  on  the  grounds 
that  It  did  not  show  tbe  violation  of  any 
legal  duty  due  from  the  defendant  to 
plalutifT,  and  because  It  tailed  to  show 
w'ith  suf&clent  particularity  tbe  nature 
of  tbe  neglect,  and  tbe  circumstances  un- 
der which  plaintiff  was  Injured.  Tbe  sub- 
stance of  the  nineteenth  count  was  tbat 
tbe  plaintiff,  while  in  tbe  discharge  of  bis 
duty  aa  switchman,  was  run  over  by  one 
of  defendant's  engines,  hy  reason  of  tbe 
negligence  of  a  switchman  In  tbe  employ- 
ment of  defendant,  to  whose  orders  plain- 
tiff was  hound  to  conform,  and  did  con- 
form, and  that  said  switchman  n^llgent- 
ly  ordered  the  plaintiff  to  uncouple  certiUo 
cars  from  the  engine, "  althonith  said  en- 
gine was  so  constructed  that  tbe  plaintiff 
could  not  uncouple  said  can  without  go- 
ing between  said  engine  and  said  care, 
and  the  plaintiff  conformed  to  said  or- 
ders, and  went  between  said  cars,  and  In 
so  doing  was  run  over  by  said  engine  and 
Injured."  Tbe  demurrers  sustained  to 
this  count  were  upon  tbe  grounds  tbat  it 
did  not  allege  tbat  when  said  switchman 
ordered  the  plaintiff  to  uncouple  said  ears 
he  knew,  or  might  have  known,  of  the  de- 
fective construction  of  said  engine,  by  tbe 
exercise  of  reasonable  diligence;  tbat  said 
count  did  not  allege  that  plaintiff  did  not 
know  tbat  said  engine  was  so  constructed 
tbat  be  could  not  uncoaple  said  engine 
without  going  In  between  said  engine  and 
said  cars;  and  that  It  was  not  all^;ed 
tbat  said  engine  was  defectively  con- 
structed. The  twenty-first  count  based 
its  grounds  of  recovery  upon  the  fact  that 
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plaintiff  wae  Injured  while  nbeylng  the  or- 
ders of  the  defendant's  yard-master,  on- 
der  whose  directions  plaintiff  was;  and  al- 
l^d  that  "the  defeDdant's  yard-master 
neKllgently  ordered  the  plalntin  to  couple 
and  uncouple  certain  cars;  that  he  un- 
coupled same,  and  In  so  doing  was  run 
over  by  said  engine  and  injured. "  Tlie 
grounds  of  demurrer  to  this  count  were 
that  it  was  not  alleged  in  what  particular 
the  defendant's  yard-master  was  negli- 
gent, and  that  the  allegations  contained 
in  said  count  show  that  plaintiff's  In- 
juries were  the  direct  result  of  an  accident. 
The  twenty-third  count,  after  alleging 
that  the  plalutitf  was  a  switchman  in  the 
employment  of  defendant,  alleged  "that 
while  the  plaintiff  was  uncoupling  the  said 
engine  from  one  of  defendant's  cars,  In 
performance  of  his  duty  as  such  switch- 
man, said  engineer  negligently  ran  said 
engine  forward,  and  knocked  platntltf 
down  and  Injured  him."  .The  ground  of 
demurrer  to  tbls  count  was  that  it  did 
not  allege  that  at  the  time  the  plaintiff 
was  uncoupling  said  engine  from  one  of 
the  defendant's  cars  the  engineer  knew, 
or  might  have  known,  by  the  exercise  of 
ordinary  diligence,  that  said  plaintiff  was 
between  said  engine  and  cars.  The  twen- 
ty-sixth count,  after  stating  that  the  de- 
fendant was  a  railroad  corporation  oper- 
ating a  railroad  in  this  state,  and  as 

gart  of  Its  business  it  was  necessary  to 
ave  cars  taken  In  and  out  of  Its  yards, 
and  that  brakemen  were  employed,  whose 
duty  It  was  to  couple  and  uncouple  the 
cars,  alleged  that  it  was  the  duty  of  the 
d^endant  **to  use  due  care  in  furnishing 
for  the  use  of  Its  said  employ^i  In  said 
business,  and  for  their  protection,  fit  and 
proper  engines,  and  to  exercise  due  care 
to  keep  such  engines  in  fit  and  proper  con- 
dition for  such  uses;  hut,  wholly  disre- 
garding Its  duties  In  the  premises,  defend- 
ant negligently  used  In  its  said  business 
a  steam-engine  or  locomotive  which  was 
out  of  order,  so  that  It  could  not  be 
stopped  promptly  when  making  said 
couplings  and  unconpllngs;  and  on,  tu- 
wlt,  the  23d  day  of  February,  1889,  plaintiff 
was  In  the  employment  of  the  defendant 
as  one  of  its  brakemen,  and  as  such  It  be- 
came and  was  his  doty  to  go  between  said 
engine  and  defendant's  cars,  and  while  s<i 
between  them,  and  by  reason  uf  said  neg- 
ligently defective  condition  of  said  engine. 
It  could  not  be  and  was  not  stopped  In 
proper  time,  and  by  reason  of  said  defect 
It  ran  over  and- injured  plaintiff."  The 
defendant  demurred  to  this  count,  on  the 
grounds  that  it  failed  to  allege  whether 
the  said  engine  was  ottt  of  order  when 
first  employed  and  used  by  defendant,  or 
whether  it  afterwards  became  out  of  or- 
der; land  because  It  did  not  allege  that  the 
defendant,  or  any  person  superior  to  the 
plaintiff, engaged  in  theemploymentof  the 
defendant,  knew  of  the  defective  condition 
of  the  engine,  or  might  have  known  of  the 
same,  by  reason  of  ordinary  diligence, 
and  because  It  did  not  allege  In  what  par- 
ticular said  engine  was  defective.  The 
twenty -seventh  count,  after  alleging  the 
operation  of  a  railroad  by  the  defendant, 
and  the  necessity  of  moving  Its  cars  from 
place  to  place  In  Its  yard,  and  the  employ- 


ment of  brakemen  and  switchmen  by  the 
defendant  to  couple  and  uncouple  its  cars, 
alleged  that  it  was  the  duty  of  the  de- 
fendant "to  use  due  care  In  famishing  for 
the  use  of  said  employes  in  its  said  busi- 
ness,  and  for  their  protection,  an  engine 
with  a  platform  or  other  device  upon 
which  its  brakemen  could  stand  while 
coupling  or  uncoupling  the  engine  to  and 
from  the  car  to  be  moved  in  and  out  of  its 
said  yard,  and  from  place  to  place  there- 
in; but,  wholly  disregarding  Its  duty  In 
the  premises,  defendant  negligently  used 
in  its  said  business  an  engine  that  was 
not  provided  with  such  platform  or  other 
device,  and  on,  to-wlt.  the  8d  day  of  Feb- 
ruary, 1889.  plaintiff  was  in  the  employ- 
ment of  .defendant  as  one  of  its  brakemen, 
and  as  such  It  became  and  was  his  duty 
to  couple  or  uncouple  the  said  engine  from 
its  cars  in  its  said  yard,  and  by  reason  of 
said  engine  not  being  provided  with  a 
platform  or  other  device,  as  aforesaid, 
plaintiff  was  obliged  to  walk  between  said 
engine  and  care,  and  by  reason  of  the  said 
d^ective  condition  of  said  engine,  In  not 
being  so  provided  with  such  platform  or 
other  device,  and  while  between  said  en- 
gine and  car,  in  the  performance  of  his  du- 
ty, as  aforesaid,  said  engine  ran  over  and 
injured  the  plaintiff."  The  defendant  de- 
murred to  this  count  on  the  grounds  that 
It  was  not  shown  therein  that  it  was  the 
custom  of  all  well-managed  railroads  to 
furnish  engines  with  platforms  or  other 
devices  to  Its  employes,  engaged  In  coup- 
ling and  onconpllng  cars;  that  it  was 
not  allied  that  the  defendant  agreed  to 
furnish  plaintiff  exelDsively  an  -engine 
with  a  platform  or  other  device  attached 
to  It.  for  the  purpose  of  switching  in  said 
yard,  and  that  no  facta  are  stated  in  said 
count  whereby  It  was  shown  that  it  was 
the  legal  duty  of  the  defendant  to  furnish 
said  plaintiff  an  engine  with  a  platform 
or  other  derice  attached  thereto,  for  the 
purpose  of  coupling  and  uncoupling  cars. 
The  overruling  of  all  of  the  grounds  of  de- 
murrer to  each  of  the  counts,  as  stated 
above,  constitutes  the  first  six  assign- 
ments of  error.  The  defendant  pleaded 
the  general  issue,  and  two  special  pleas 
to  tbe  twenty-seventh  count,  ttie  sub- 
stance of  which  are  stated  In  the  opinion. 

The  evidence  introduced  by  the  plaintiff 
tended  to  show  that  on  February  8, 18IM, 
while  he  was  at  work  In  the  yard  of  the 
defendant  at  Mobile,  and  In  the  discharge 
of  his  duty  ns  switchman,  under  tbe  direc- 
tion of  one  Matt  Eagan,  an  older  switch- 
man, he  went  between  a  regular  road-en- 
gine, which  was  being  used  as  a  switch- 
engine  In  the  yard  of  the  defendant,  and 
a  car,  to  uncouple  them;  that  ]ust  as  he 
pulled  the  pin  the  pilot  or  cow-catcher  ran 
upon  him,  threw  him  down,  and  the  front 
wheels  ran  over  him,  cutting  off  both  of 
his  legs  at  unequal  distances  from  his 
body.  It  was  further  shown  that  up  to 
Friday  before  theacddent.  which  uccurred 
on  Sunday,  there  was  used  before  the  en- 
gine a  flal-car,  "  which  made  it  less  dan- 
gerous to  couple  and  uncouple  the  cars  in 
the  yards,  and  that  the  yard-master  or- 
dered the  flat-car,  which  had  been  used  for 
this  purpose,  to  be  carried  out  on  the 
road,  and  thereafter  a  regular  road-engine 
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was  used  alone,  tor  switclilns  pDrposes. 
It  was  rurtberabown  that  the  daoger  ol 
coaplliiie  and  uncoupling  cars  was  greatly 
Increased  by  the  use  of  a  road-engine  lo- 
stead  of  a  n^ular  swltcb-enj^lne.  and 
especially  bo  by  the  use  of  such  engine 
without  the  flat-car  In  front  ot  It.  There 
was  also  evidence  tending  to  show  that 
the  throttle-Talre  of  the  engine  and  one 
of  the  flues  leaked,  and  that  the  effect  n( 
tbe  leak  in  thethrottle>TalTe  was  to  cause 
the  lever  to  jerk  away  from  the  engineer, 
and  make  the  euKlne  more  io  a  dlrm- 
tlon  opposite  to  that  desired,  whenever 
tbe  engineer  undertook  to  shut  tbe 
throttle  or  stop  the  engine.  There  was 
tilso  evidence  tending  to  show  that  when 
the  engine  caught  tbe  plaintiff  tbe  engi- 
neer, without  stopping  the  engine,  jumped 
dowu  to  assist  tbe  plaintiff,  and  the  flre- 
man  seized  the  lever  and  stopped  the  en- 
gine, "bat  it  was  working  backwards  and 
forwards  for  some  time  before  the  engine 
could  bestopped. "  Tbe  engineer  in  charge 
of  the  engine  claimed  tbat  the  plaintiff 
tried  to  pull  the  pin  out,  and  failed,  and 
then  gave  him  the  signal  to  give  "slack ; " 
tbat  he  shoved  tbe  engine  forward  In  re- 
sponse to  this  signal,  and  chat  as  he  did 
BO  the  plaintiff  fell ;  but  the  plaintiff  denies 
that  be  failed  to  pull  the  pin  out,  or  thut 
he  gave  tbe  signal  to  give  "slack,"  but 
claims  that  as  be  pulled  the  pin  out  the 
engine  wa«  shoved  upoh  him,  and  he  fell. 
The  engineer  claimed  tbat  tbe  engine  was 
stopped  within  tbe  distance  ot  10  feet, and 
It  was  proved  tbat  if  the  engine  was 
iitopped  within  tbat  distance  it  was  a 
good  stop.  And  the  engineer  also  testified 
that  neither  the  throttle-valve  nor  tbe 
fines  leaked,  so  as  to  affect  its  stoppage 
in  any  way.  Such  other  evidence  as  may 
be  necessary  to  the  lull  uaderstanding  ot 
the  opinion  of  this  court  Is  sufficiently 
stated  therein.  There  was  no  evidence 
whatever  ot  contributory  negligence  on 
the  part  of  the  plaintiff.  Tbe  rulings  up- 
on tbe  evidence,  which  are  asslgued  as 
error,  are  sufficiently  ubown  in  tbe  opin- 
ion. Tbere  was  a  general  exception  taken 
by  the  defendant  to  two  separata  por- 
tions of  tbe  court's  general  charge  to  tbe 
]nry,  which  the  rnllngs  of  this  court  ren- 
der It  unnecessary  to  notice. 

Upon  tbe  Introduction  of  all  of  the  testi- 
mony, tbe  defendant  requested  the  court 
to  give  the  following  written  charges, 
and  separately  and  severally  excepted  to 
the  court's  refusal  to  give  each  of  said 
charges  as  requested:  (1)  "Tbe  defend- 
ant ask  the  court  to  Instruct  the  Jury 
that  if  they  believe  from  the  evidence  that 
there  was  no  switchman  superior  to  tbe 
plaintiff  in  the  service  ot  the  defendant, 
whose  orders  the  plaintiff  was  bound  to 
obey,  who  ordered  plaintiff  to  go  in  be- 
tween the  engine  and  car  to  be  anconpled, 
and  it  they  further  believe  from  the  evl- 
deuce  thut  said  engine  was  not  defectively 
constructed,  then,  under  count  nineteen 
of  the  plaintiff's  complaint,  tbe  jary  will 
return  a  verdict  for  tbe  defendant."  (2) 
"The  defendant  asks  the  court  to  Instruct 
the  jury  that  If  they  believe  from  tbe  evi- 
dence that  the  yard-master  In  the  service 
ot  the  defendant,  to  whose  orders  plain- 
tiff, at  the  time  ut  the  injury,  was  bound 
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to  conform,  did  not  order  plaintiff,  at  the 
time  of  bis  iujury.  to  go  in  between  the 
engine  and  car  to  uncouple  the  same,  and 
If  they  further  believe  from  the  evidence 
that  it  was  a  part  of  plaintiff's  duty, 
when  entering  the  service  of  tbe  defend- 
ant, to  uncouple  cars  from  an  engine  con- 
structed similar  to  the  one  to  which  was 
attached  tbe  car  he  was  attempting  to 
anconple  when  Injured,  then,  under  tho 
twenty-flrst  count  ot  plalntlfrscomplaint. 
you  will  return  a  verdict  for  tbe  Mobile  & 
Ohio  Ballroad  Company."  (S)  "The  de- 
fendant asks  the  court  to  Instruct  the  jury 
that  If  they  believe  from  the  evidence  that 
ut  the  time  the  plaintiff  received  blslnjury, 
while  engaged  In  uncoupling  a  car  from 
an  engine,  the  engineer  In  chance  and 
control  ot  said  engine  did  not  negligently 
run  said  engine  forward  and  over  tbe 
said  plaintiff,  aud  thereby  Injure  him,  then, 
under  tbe  twenty-third  count  of  plaintiff's 
complaint,  you  will  return  a  verdict  for 
the  defendant."  (4)  "The  defendant  asks 
tbe  court  to  Instruct  tbe  jury  that  If  they 
believe  from  the  evidence  that  tbe  locomo- 
tive engine,  at  tbe  time  the  plaintiff  sus- 
talne<l  an  injury,  was  not  out  of  order, 
and  was  In  suitable  and  serviceable  con- 
dition, then  thecourtinstructs  you,  under 
the  twenty-sixth  count  of  the  plaintiff's 
complaint,  to  return  a  verdict  in  favor 
of  the  defendant."  (5)  "The  defendant 
asks  the  court,  to  Instruct  the  jury  that 
it  they  believe  from  tbe  evideuce  that  the 
locomotive  enji^ne  in  use  at  the  time  the 
plaintiff  sustained  bis  injury  was  con- 
structed upon  a  like  standard  and  pat- 
tern, and  in  the  same  manner,  as  most  ot 
tbe  engines  are  constructed  and  In  use  In 
the  service  ot  the  defendant,  to  which  cars 
are  coupled  and  uncoupled  on  Its  line  of 
railroad  from  Mobile.  Alabama,  to  East 
St.  Louis,  Illinois,  and  fi-equently  In  Its 
said  yards,  then  the  court  Instructs  you 
that,  under  count  number  27  ot  the  plain- 
tiff's complaint,  you  win  return  a  verdict 
In  favor  ot  the  defendant."  (6)  "Thti  de- 
fendant nsks  the  court  to  Instrurtthe  jury 
that  altbougb  they  may  believe  from  the 
evidence  tbat  It  was  the  legal  duty  of  the 
defendant  to  fnmlsb  the  plaintiff  a  loco- 
motive engine  to  be  used  In  Its  yards  at 
Mobile,  Ala.,  to  which  was  attached  a 
platform  or  other  device,  upon  which  the 
plaintiff,  as  hrakeman,  could  stand  while 
coupling  and  uncoupling  cnrs  to  and  from 
said  engine  when  moving  said  cars  from 

filaee  to  place  In  said  yard,  and  U  they 
urther  believe  from  the  evidence  that 
the  defendant  did  furnish  a  locomotive 
engine  to  which  was  attached  a  platform 
or  other  device  upon  which  plaintiff  could 
stand  while  coupling  and  uncoupling  cars 
from  said  engine,  and  moving  said  cars 
from  place  to  place  In  said  yard,  and  that 
said  engine,  with  the  platform  or  other 
device  upon  which  the  plaintiff  could 
stand  while  coupling  and  uncoupling  cars, 
became  out  of  r^alr  and  unserviceable, 
and  that  It  was  necessary  to  place  said 
engine  In  tbe  repair-shops  to  be  put  In  or- 
der and  made  serviceable,  and  tbat  de- 
fendant did  not  have  any  other  engine, 
constructed  as  the  one  out  ot  repair,  that 
It  conld  spare  from  its  other  yards,  to  be 
used  In  said  MobUe  yard,  and  that  detend- 
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ant  fnratsbed  to  Ita  employes  In  Its  said 
yard,  in  Heo  of  said  locomotive  euK^ne 
constructed  with  a  platform  wblcli  was 
sent  to  the  shops  for  repair,  an  eoKlue 
which  waa  constructed  of  the  same  pat- 
tern or  Htantlard  of  moat  of  the  engines 
used  in  the  service  of  the  defendant,  and 
vblcb  were  frequently  used  In  the  serrlce 
of  the  defendant,  and  wbich  were  tre- 
qoeutly  used  In  and  about  Its  said  yards, 
then,  in  tbat  event,  tb^  court  lustrncts 
you,  under  the  twenty-seventh  count  of 
the  plalntiB's  complaint,  to  return  a  ver- 
dict fur  the  defendant."  (7)  "The  defend- 
antasks  thecourt  to  instruct  the  jnry  tbat 
If  they  believe  from  the  evidence  that  the 
plaintiff,  James  George,  In  entering  the 
service  ol  the  defendant  as  brakeman, 
assumed  to  peilorm  as  a  part  ot  his  du- 
ties the  coupling  and  uncoupling  ol  cars 
to  an  euKlne  made  and  constructed  upon 
the  pattern  ol  the  engine  in  u  ^le  at  the 
time  be  received  bis  Injuries,  namely,  with 
a  pilot  and  draw-bar,  and  if  yon  further 
believe  from  the  evidence  tbat  be  per- 
formod  this  part  ot  his  duty  without  any 
protest  or  notlcs  to  bis  superior  officers 
that  It  was  dangerons.  and  If  you  farther 
believe  from  the  evidence  that  while  per- 
forming such  duties,  namely,  uncoupling 
a  car  attached  to  the  englnu  in  use  at  tbe 
time  he  received  his  Injuries,  and  tbat  his 
injuries  were  tbe  result  ,  of  tbe  perils  and 
dangers  incident  to  the  performance  of 
tbat  portion  of  bis  duties,  then  you  will 
find  a  verdict  for  tbe  Mobile  &  Ohio  Bail- 
road  Company. "  (9j  "At  the  request  of 
the  defendant  the  court  instructs  the  jury 
tbat.  If  they  believe  from  the  evidence 
tbat  tbe  Injuries  received  by  James  George 
were  the  direct  results  of  an  accident  in- 
cident to  tbe  business  in  which  be  was  en- 
Sliced,  then,  in  that  event,  yon  will  return 
■  verdict  for  tbe  Mobile  *  Ohio  Railroad 
Company."  (10)  "The  defendant  auks 
the  court  to  Instruct  the  Jury  that  if  they 
believe  from  the  evidence  tbat  the  Injuries 
sustained  by  James  George  resulted  frum 
tbe  ordinary  dangera  incident  to  the  serv- 
ice he  was  periorming  In  defendant's  em- 

goyment.  then  you  will  return  a  verdict 
r  the  Mobile  ft  Ohio  Ballroad  Compa- 
ny." (12)  "Tbe  court  charges  the  Jury 
that  it  was  tbe  duty  of  the  plaintiff, 
James  George,  to  take  Into  account  the 
anrronndinga  and  perils  attendant  upon 
the  nature  of  the  service  In  which  he  was 
engaged  at  the  time  he  claims  to  have  re- 
ceived bis  claimed  Injuries,  and  to  bestow 
Mueb  care  and  watchfulnessasan  ordinari- 
ly prudent  person  would  have  exercised 
under  like  circumstances  In  reference  to 
tbeir  own  safety;  and,  if  the  Jury  further 
believes  from  the  evidence  that  the  plain- 
tiff. James  George,  fai'ed  and  neglected  at 
tbe  time  be  went  in  tietween  the  engine 
and  car,  in  tbe  yard  at  Mobile,  Ala.,  for 
the  purpose  of  i  n^oupllng  the  car  from 
tbe  engine,  to  lieuton'  tbat  degree  of  care, 
watchfulness,  and  caution  in  respect  to 
his  own  safety.  In  view  of  the  surround- 
Inir  danger,  that  an  urdlnarily  careful 
and  prudent  person  would  have  exercised 
under  ilka  drcumstaBces,  then  the  Jury 
must  0nd  In  favor  ot  the  Mobile  &  Ohio 
Railroad  Company."    (18)  "The  court 


chaises  the  Jury  that  II  they  believe  from 
the  evidence  that  It  was  apparently  and 
obviously  dangerous  tor  the  plaintiff, 
JumeM  George,  to  go  In  between  the  en- 
gine and  car  for  the  purpose  ot  uncoup- 
ling a  car  from  said  engine  In  view  of  the 
surrounding  circumstances  unless  tbe 
plaintiff.  James  George,  took  the  necessa- 
ry precautions  to  protect  himself  against 
the  apparent  danger,  and  it  the  Jury  fur- 
ther believe  from  tbe  evidence  tbat  the 
plaintiff  did  not  at  the  time  take  the  nee* 
essary  steps  and  precantiuns  to  protect 
himself  against  the  said  apparent  and 
obvious  danger  In  view  of  the  surround- 
ing circumstances,  they  are  instructed  to 
And  a  verdict  for  tbe  defendant,  unless 
tbe  Jnry  further  believe  from  tbe  evidence 
that  he  received  his  said  Injuries  from  the 
n^llgence  of  the  engineer,  or  the  negli- 
gence ot  the  yard-master,  or  the  defective 
condition  of  the  engine. "  (14)  "Thecourt 
charges  the  Jury,  at  the  request  of  the  de- 
fendant, that  to  entitle  tbe  plaintiff, 
James  George,  to  recover  by  virtue  of 
the  employwB*  statute  ol  the  state  of  Al- 
abama, he  must  aver  and  prove  a  case 
within  the  provisions  and  operations  of 
the  statute.  In  this  respect  tbe  plaintiff 
holds  the  affirmative  of  the  statutory 
provisions  relied  upon  In  his  complaint, 
and  un  which  his  right  of  recovery  de- 
pends. And  the  court  further  Instructs 
the  Jnry  that  the  general  rule  la  that  the 
burden  ot  proof  is  on  the  party  holding 
the  affirmative.**  (16)  "The  defendant 
asks  the  court  to  Instruct  tbe  Jury  tbat, 
it  they  believe  from  the  evidence  that  it 
was  manifestly  dangerous  of  Itself  for 
James  George  to  uncouple  the  engine 
from  tbe  car  on  account  of  Its  having 
been  coupled  with  tbe  draw-bar,  then  it 
was  tbe  duty  of  tbe  plaintiff  to  exercise 
that  degree  of  care  and  caution  commen- 
surate with  such  manifest  danger  ot  un- 
coupling the  draw-bar  from  the  car;  and. 
If  yun  further  believe  from  the  evidence 
tbat  the  plaintiff  tailed  and  neglected  to 
exercise  that  degree  of  caution  and  pru- 
dence tbat  was  commensurate  with  the 
maniltist  danger  at  the  time  be  received  his 
Injury,  then  the  court  Instructs  you  to 
return  a  verdict  for  the  Mobile  &  Ohio 
Railroad  Company."  (16)  "The  defend- 
ant asks  tbe  court  to  Instruct  the  Jury 
tbat,  if  they  believe  from  the  evidence 
that  James  George  used  that  which  was 
dangerons  In  a  careless  and  negligent  man- 
ner, this  would  becontribotory  negligence 
on  his  part  to  such  an  extent  as  tu  defeat 
his  right  ot  recovery,  and  you  will  return 
a  verdict  tor  the  Mobile  &  Ohio  Railroad 
Company."  fl7)  "Tbe  defendant  asks 
the  court  to  Instruct  tbe  Jury  tbat,  before 
they  can  return  a  verdict  In  favor  of  the 
plaintiff  under  the  first  count  of  plaintiff's 
complaint,  they  must  believe  from  tlie  ev- 
idence that  James  Lyons,  locomotive  en- 
gineer. In  charge  and  control  of  the  engine 
tbat  ran  over  James  George,  the  plaintiff, 
was  Incompetent  to  properiy  handle  said 
engine  by  reason  of  some  physical  defect, 
and  that  said  physical  delect  was  known 
to  tbe  Mobile  &  Ohio  Railroad  Company, 
.or  might  have  been  known  to  the  Mobile 
&  Ohio  Ballroad  Company,  by  tbe  exeiv 
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f!lM  of leasonable  diligence;  andyoo  most 
farther  believe  from  the  evidence  that  the 
Bald  physical  defect  of  said  James  Lyons. 
In  cuQtrol  of  said  engine,  was  anknown 
to  the  said  James  Geurge,  and  could  not 
have  been  learned  by  him  by  thn  exercise 
of  reasonable  diligence."  (18)  "The  de- 
fendant asks  the  court  tolnstract  the  Jury 
that,  under  the  first  count  of  plaintiff's 
complaint  and  the  evidencu  submitted  In 
said  canse,  the  plaintiff,  James  George, 
and  the  locomotive  engineer,  Janieki  Ly- 
ons, were  fellow-servants  engaged  In  one 
common  employment  and  under  one  com- 
mon employer;  and  the  conrt  Instructs 
you  that,  before  ynn  can  return  a  verdict 
In  favor  of  the  plaintiff  under  the  first 
count  of  said  complaint,  yuo  must  be- 
lieve from  the  evidence  that  said  James 
Lyons,  locomotive  engineer,  was  incom- 
petent to  safely  handle  said  locomotive 
engine,  and  that  said  incompetency  of 
said  Jamea  Lyons, engineer,  was  unlcuown 
to  the  said  James  George,  and  conld  not 
bav«  been  discovered  or  aaceriained  by 
tbe  Bald  James  George,  plaintiff  aforesaid, 
by  the  exercise  of  reasonable  diligence. " 
(ldJ.**The  defendant  asks  the  court  to  In- 
atrnct  the  jury  that  It  they  believe  from 
the  evidence  that  the  said  James  Lyons 
was  Incompetent  from  any  cause  to  safely 
handle  the  locomotive  engine  at  the  time 
said  James  George  was  injured,  and  said 
Incompetency  was  known  to  the  plain- 
tiff, and  he  continued  In  the  service  of  the 
defendant,  then  the  court  Instructs  you 
that,  under  the  first  count  ot  said  com- 
plaint, you  will  return  a  verdict  in  favor 
of  the  Mobile  &  Ohio  Railroad  Company. " 
(19a)  "The  defendant  asks  tbecourt  to  in- 
atmct  the  Jory  that,  under  tbe  evidence 
submitted  in  this  cause,  they  will  return 
a  verdict  in  favor  ot  tbe  Mobile  &  Ohio 
Railroad  Company  under  the  first  count 
of  plaintiff's  complaint."  (20)  "The  de- 
fendant asks  the  court  to  Instruct  the  Ju- 
ry that,  under  tbe  evidence  submitted  In 
this  ca  use,  they  will  return  a  verdict  In  fa- 
vor of  the  Mobile  &  Ohio  Railroad  Com- 
pany under  tbe  nineteenth  count  of  plaln- 
clfl*B  complaint."  (21)  "The  defendant 
aaka  tbecourt  to  instruct  the  Jury  that,  un- 
der tbe  evidence  submitted  in  this  cause, 
they  will  return  a  verdict  in  favor  of  the 
Mobile  A.  Ohio  Railroad  Company  under 
the  twenty-third  count  of  plaintiff's  com- 
plaint." (22)  "Tbe  defendant  asks  tbe 
eoarttu  Instruct  the  Jury  that,  under  tbe 
evidence  anbmitted  In  this  canoe,  they  will 
return  a  verdict  in  favor  of  the  Mobile  & 
Ohio  Railroad  Company  under  tbe  twen- 
ty-«lzth  count  of  plaintiff's  complaint.** 
(28)  "The  defendant  asks  the  court  to  in- 
Btruct  the  Jury  that,  under  the  evidence 
anbmitted  in  this  cause,  they  will  return 
a  verdict  in  favor  of  the  Mobile  &  Ohio 
Ballroad  Company  under  tbe  twenty-oev- 
entb  count  of  plaintiff's  complaint."  (94) 
"The  defendant  asks  tbe  court  to  Instruct 
the  Jury  that  If  they  believe  from  the  evi- 
dence that  James  Lyons,  locomotive  en- 
gineer in  charge  of  and  controlling  the 
engine  at  the  time  it  ran  over  James 
George,  the  plaintiff  In  this  caBe.  had  pre- 
-vloady  tn  that  time  been  examined  and 
Ueaiwcd-by  a  board  ol  engineers,  appolnt- 
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ed  by  tbe  governor  ol  the  Btate  ol  Ala- 
bama, under  an  act  to  require  locomotiva 
engineers  In  this  state  to  be  examined  for 
license  by  a  board  to  be  appointed  by  the 
governor  for  the  purpose,  then  the  court 
Instructs  you  that  tbls  is  prima  fneie  evi- 
dence of  the  qoallflcatiun  of  the  said 
James  Lyons  to  perform  the  duties  uf  a 
locomotive  engineer  in  the  state  of  Ala- 
bema.~  (26)  "The  defendant  aaka  tbe 
court  to  instruct  the  Jury  that,  under  tbe 
evidence  submitted  iu  tbls  cause,  they  will 
return  a  verdict  In  favor  of  the  Mobile  & 
Ohio  Railroad  Company."  (26)  "The 
conrt  instructs  the  Jury  tor  tbe  defendant 
that.  It  tbey  believe  from  tbe  evldencethat 
the  plaintiff  was  Injured  by  reason  ol  a 
defect  in  the  engine  as  laid  in  tbe  first 
count  ot  plaintiff's  declaration,  and  if 
they  further  believe  from  tbe  evidence 
that  said  defect  was  known  to  plaintiff 
as  well  as  defendant,  and  that  said  plain- 
tiff continued  in  tbe  service  without  mak- 
ing, any  complaint  about  said  defect,  and 
was  injured,  then  they  must  find  for  tbe 
defendant  under  said  first  count." 

At  tbe  requeet  of  tbe  plaintiff  in  writing, 
the  court  gave  the  following  charge:  "if 
the  Jury  believe  from  the  evidence  that 
the  plaintiff,  on  the  8d  day  of  February, 
1889,  was  in  tbe  employment  of  tbe  de- 
fendant as  a  yard  switchman,  and  tbat 
aa  Bucb  yard  e wUchman  It  was  his  duty  to 
go  In  between  defendant's  engine,  having 
a  pilot  in  front,  and  one  ot  lea  cars,  and 
uncouple  them,  while  In  motion,  and 
while  BO  betwewi  said  engine  and  car,  Id 
the  performance  of  his  duty,  and  without 
any  negligence  on  bis  part,  the  engineer  In 
charge  of  the  engine  negligently  and  sud- 
denly sent  the  engine  forward  at  aqulcker 
rate,  and  thereby  caused  tbe  pilot  of  the 
engine  to  catch  the  plaintiff's  leg  or  foot, 
or  to  strike  blm,  and  throw  him  down, 
and  that  the  engine  then  ran  over  and 
Injured  plaintiff,  tbe  Jury  ought  to  find  a 
verdict  for  tbe  plaintiff."  There  was  a 
verdict  for  the  plaintiff  for  »1»,M7.20. 

B.  L.  Russell,  for  appellant  Gregory  L. 
&  H.  F.  Smith  and  R.  1.  Smith,  for  appellee. 

Clofton,  J.  Tbe  first  eiz  asalgnmenta 

of  error  go  to  overruling  the  deninrrers 
to  the  iRt,  19th,  21at,  23d,  26th,  and  27tb 
counts  of  the  complaint;  the  24tb  count 
having  been  struck  out  by  amendment, 
and  the  demurrers  to  theothers  sustained. 
In  each  count  tbe  averment  of  negligence 
Is  general.  In  actions  based  on  mistea- 
aance  or  non-fensance,  tbe  rule,  as  settled 
by  our  decisions.  Is  that,  when  the  com- 
plaint avers  the  facts  from  which  the  duty 
arisen,  a  general  awrment  ot  negligence 
Is  sufficient  under  onr  system  of  pleading. 
The  pleader  Is  not  required  to  specify  the 
particular  acts  or  omissions  from  which 
the  conclusion  of  negligence  1b  dedndble. 
Leach  T.  Bush,  57  Ala.  145;  Railway  Oo. 
V.  Chewnlng,  (Ala.)  9  South.  Rep.  468. 
The  nineteenth  and  twenty-first  conata 
are  framed  under  snbdlvlHlon  8  ofpeedou 
2590  ot  tbe  Code,  which  gives  a  right  of  ac- 
tion to  an  Injured  employe,  "  whenanchln- 
Jury  Is  caused  by  reason  ot  the  negligence 
ot  any  person  in  tbeservlceoremploymCTt 
ol  tliemaater  or  employer  to  wbuae  orders 
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or  dlrecHoDB  the  Berront  or  employe,  at 
the  time  of  the  Injury,  wns  bound  to  con- 
form,  and  did  conform,  If  such  InjuHeH  re* 
ealtei  from  havtnfc  so  conformed."  On 
the  principles  Htated  above,  it  Is  not  nec- 
emarf,  in  a  eomplaint  founded  on  this 
clanee  of  the  Beetlon,  to  arer  in  what  par- 
ticalar  or  respect  the  orders  or  directions 
"were  negligent.  It  may  be  that  good 
pleadlnft  requires  the  name  of  the  person 
to  whose  orders  the  employe  la  bound  to 
conform  to  stated,  so  as  to  give  the 
defendant  notice  thereof,  and  present  as 
an  ifisaabte  fact  whether  such  peraon  was 
In  the  serTlce  or  employment  of  defend-: 
ant,  or  whether  plaintiff  was  bound  to 
conformto  his  orders.  Thls.bowever.not 
being  assigned  as  ground  of  demurrer,  we 
do  not  decide,  and  allude  to  it  merely  to 
prevent  any  inference  of  approval  of  a 
complaint  omitting  the  name.  On  the 
same  principle  In  a  complaint  framed  un- 
der snbdirlHion  5  of  section  2690.  "when 
anch  injury  is  caused  by  reason  of  the  neg- 
ligence of  any  person  In  the  service  or  em- 
ployment of  the  master  or  employer,  who 
has  charge  or  control  of  any  signal 
points,  locomotive  engine,  switch,  car,  or 
train  upon  a  railway,  or  of  any  part  of 
the  traclc  nf  a  railway,"  it  is  not  essen- 
tial to  aver  that  the  engineer  knew,  or 
might  have  known  by  the  exerdse  of  rea- 
aonable  diligence,  that  plaintiff  was  be- 
tween the  engine  and  car,  or  any  other 
partlcolar  acts  or  omlsaionB  constituting 
the  negligence  complained  of.  Neither  need 
the  complaint  negative  the  fact  that 
plaintiff  knew,  or  by  reasonable  diligence 
mlgbt  have  known,  the  dtfeet  or  negli- 
gence charged.  Contributory  n^Iigeucels 
defensive  matter,  which  most  be  pleaded 
and  proved  by  defendant.  Railroad  Co. 
V.  Hawkins,  (Ala.)  9  Sonth.  Rep.  271.  The 
demurrers  to  the  l^th,  2l8t,  and  28d 
counts  were  properly  overruled. 

The  first  count  of  the  complaint  Is  not 
framed  under  any  claose  of  the  statute. 
It  avers  that  plaintiff  was  on  the  track  at 
the  Instance  and  request  of  defendant; 
that  is,  by  Invltatlcm.  From  this  fact 
springs  the  duty  tu  exercise  reasonable 
care  and  precaution  to  avoid  Injuring 
fatm.  The  facts  being  stated  from  which 
the  duty  legally  arises,  a  general  aver- 
ment  that  the  defendant  n^llgentlj  ran 
over  fluid  Injured  the  plaintiff  with  one  of 
Its  engines  Is  sufficient.  The  count  sets 
forth  a  BubRtantial  cauBe  of  action. 

The  third  ground  of  demurrer  to  the 
twenty-sixth  count  is  that  It  falle  to  al- 
lege that  defendant,  or  any  person  supe- 
rior to  plaintiff,  engaged  in  the  employ- 
ment of  ddendant,  knew  of  the  condition 
of  the  engine,  or  might  have  known  of 
the  same  by  reasonable  or  ordinary  dili- 
gence. This  count  is  framed  under  subdi* 
Tislon  1  of  the  section,  which  gives  a  right 
of  action  **  when  the  injury  is  caused  by 
reason  of  any  defect  In  the  condition  of 
the  ways,  works,  machinery,  or  plant 
fionnected  with,  or  used  In,  the  buslneHs 
of  the  master  or  employer. "  The  stat- 
Qte,  however,  further  provides:  "Nor  )s 
the  master  or  employer  liable  under  sub- 
division one,  unless  the  detect  arose  from, 
or  had  not  been  discovered  or  remedied 
owing  to,  the  negligence  of  the  mastar  or 
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employer,  or  nf  some  person  In  the  service 
of  the  master  or  employer,  and  IntruBted 
by  him  with  the  duty  of  seeing  that  the 
ways,  works,  machinery,  or  plant  were  In 
proper  condition."  In  Railway  Co.  v. 
Bradford.  86  Ala.  674,  6  South.  Bep.  90* 
this  provision  was  held  not  to  relate  to 
defensive  matter,  but  to  the  negligence  of 
the  defendant,  and  that  facts  would  prob- 
ably have  to  be  averred  which  would 
show  that  the  defect  was  within  the  stat- 
utory IlmltatlonB.  In  thlB  as  in  the  other 
enumerated  clasBuH  of  cases  arising  under 
the  statute,  negligence  on  the  part  of  the 
employer  Is  the  essential  basis  of  liability 
to  answer  In  damages  to  an  injured  em- 
ploye; without  negligence  there  can  be  no 
recovery.  A  complaint  drawn  under 
this  clause,  which  does  not  allege  In  the 
words  of  the  statute,  or  in  substance, 
that  the  defect  arose  from,  or  was  not  dis- 
covered and  remedied  owing  to,  the  neg- 
ligence of  defendant,  or  of  <iome  person 
intrusted  with  the  duty  of  seeing  that  the 
ways,  works,  machinery,  or  plant  were 
in  proper  condition,  falls  to  set  forth  a 
good  and  subotantlal  cause  of  action.  As 
to  the  particularity  with  which  the  facts 
should  be  averred.  It  Is  said  In  Railroad 
Co.  V.  Hawkins,  supra :  "There  la  no  rea- 
son, however,  for  requiring  a  greater  de- 
gree of  particularity  In  the  averment  of 
negligence  under  this  statute  than  is  re- 
quired with  respect  to  any  other  negli- 
gence counted  on  for  a  recovery  of  dam- 
ages ;  and  the  facts  to  be  alleged  in  either 
class  of  cases  are  little,  if  any,  more  than 
the  mere  eoucluslons  of  the  pleader,  leav- 
ing the  factors  which  enter  Into  and  sup- 
port the  conclusions  to  be  adduced  In  evl- 
dence. "  An  allegation  pursuing  the 
words  of  the  ntatute,  or  Bubstantially  the 
same,  Is  sufficient;  but  this  much  Is  req- 
uisite. The  averment  in  the  count  that 
"defendant  negligently  used  In  its  business 
a  steam-engine  or  locomotive  which  was 
out  of  order,  so  that  It  could  not  be 
stopped  promptly,"  cannot  be  regarded- 
as  the  equivalent  of  the  statutory  lan- 
guage. The  engine  may  have  been  u^ll- 
gently  used  In  the  business,  and  yet  the 
defect  complained  of  not  have  arisen 
from,  or  been  discovered  and  reinedlnd 
owing  to,  the  negligence  of  defendant,  or 
of  some  person  Intrusted  with  the  duty  of 
seeing  that  the  worite  andmacbluery  were 
In  proT>er  condition.  The  adverb  "negli- 
gently,"  as  employed  in  the  count,  qnallfles 
the  manner  In  which  the  engine  wae  used, 
and,  fairly  coustrued,  doee  not  rdate  to 
the  origin  ot  the  defect,  or  to  the  failure  to 
discover  and  remedy  it:  and,  even  when 
taken  in  connection  with  the  subsequent 
aTerraeut,  that  plaintiff  was  Injured  on 
account  of  "the  negligently  detective  con- 
dition otthe engine."  Is  not  the  equivalent 
of  an  averment  that  thedefect  arose  from, 
or  was  not  discovered  and  remedied 
owing  to,  the  negligence  of  defendant,  or 
of  any  person  In  Its  employment,— Is  In- 
sufficient to  bring  the  case  within  the  stat- 
utory limitations.  Munufactnrlng  Co.  v. 
Woodson,  10  South.  Rep.  K'.  (present 
term.)  The  demurrer  to  the  twenty-sixth 
count  should  have  been  sustained.  The 
twenty-seventh  count,  wblchls.framed  un- 
der the  sanio  clause  ottinstAtute^lsuot 
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obnoxtoDS  to  anj  of  the  objections  made 
In  the  BBBfgnmenta  of  grounds  of  demnr- 
rer. 

The  next  14  aestgnments  of  error  go  to 
the  rnllnge  on  evidence.  If  the  evidence 
objected  to  by  defendant  la  admissible 
under  any  coant  of  the  complaint,  there  Is 
no  error  In  refaslng  Its  exclusion.  The 
twenty-aerenth  count  avers  that  the  en- 
gine used  In  the  yard  at  the  time  of  plain- 
tiff's Injury  was  not  provided  with  a  plat- 
form or  other  device  on  which  brakemen 
could  stand  to  couple  and  uncouple.  Tbo 
evidence  tends  to  show  that  defendant  or- 
dinarily used  In  the  yard  a  regular  switch- 
engine,  havlDg  a  step  in  front  and  rear,  on 
which  brakemen  could  stand.  The  switch- 
engine,  being  out  of  order,  was  at  the 
shops  for  repairs,  and  a  road-engine,  with 
pilot  attached,  snbatltnted.  In  front  of 
the  road-engine,  and  attached  thereto,  a 
flat-car  was  need  until  Thursday  or  Fri- 
day evening  before  plaintiff  was  injured, 
on  Sunday.  This  flat-car  had  been  re- 
moTed  from  the  yard  by  the  yard-master. 
There  Is  also  evidence  that  the  use  of  a 
flat-car  obviated  the  necessity  of  brakemen 
standing  on  the  ground  wbeu  coapllug  or 
uncoapllng.  It  was  manifestly  the  duty 
of  defendantto  furnish  as  safeand  saitable 
appliances  as  was  practicable  and  reasun- 
able,  under  the  circumstances,  for  the  pro- 
tection of  brakemen.  In  view  of  the  other 
evidence,  and  this  duty,  testimony  that 
defendant  ordinarily  used  a  particular 
kind  of  engine  in  the  yard,  and  custona- 
rily  used  a  flat-car,  when  a  road-engine 
was  Bubstltnted  therefor,  and  that  a  flat- 
car  was  attached  to  the  road-engloe  tor  a 
time,  was  admissible. 

The  eleventh  assignment  of  error,  to  the 
effect  that  plaintiff  was  allowed  to  testify 
that  the  flremon  was  ha udllng  the  engine 
at  the  time  be  was  Injured,  does  not  seem 
to  be  sustained  by  the  record.  As  we  un- 
derstand his  evidence,  he  did  not  testify 
tliat  the  fireman  was  handling  the  engine, 
but  almpiy  that  he  stopped  it.  On  the 
contrary,  he  testified  that  Lyon,  the  engi- 
neer, was  iu  charge  of  the  engine.  How- 
ever, if  conceded  that  he  did  so  testify,  the 
evidence  was  admissible  under  the  twen- 
ty-third conot,  as  tending  to  show  negli- 
gence on  the  part  ot  the  engineer  In  per- 
mitting the  flreman  to  handle  the  engine 
at  such  time  and  under  such  circumstan- 
ces. 

The  testimony  as  to  the  consideration 
which  moved  plaintiff  to  quit  the  shops 
and  take  employment  as  a  brakeman  was 
properly  excluded.  It  does  not  throw 
light  on  any  proper  or  material  Inquiry. 
The  witness  i>avis,  who  is  prima  /k^e 
shown  to  be  an  exirart  in  such  matter, 
was  competent  to  testify  to  the  difference 
in  danger  between  using  a  road-engine 
with  and  without  a  flat-car,  especially 
when  he  states  the  facts  on  which  his 
opinion  is  based.  But  It  was  not  admis- 
sible for  the  plaintiff  to  testify  that  the 
railroad  men  considered  a  road-engine 
dangerous  for  nnconpllng.  This  la  mere 
hearsay;  the  experts  themselves  should 
have  been  called.  The  record  discloses  ex- 
ceptions to  otherportious  of  the  evidence, 
but  they  are  not  assigned  tor  error. 

The  remaining  asBlgnmentB  of  error,  28 


In  number,  gu  to  charges  given,  and  the 
refusals  of  charges  asked  by  defendant. 
In  considering  tliera,  we  shall  not  regard 
the  order  In  which  they  are  numbered. 
The  general  principles  regulating.  In  all 
the  classes  of  cases  deflned  by  the  statute, 
the  rights  and  duties  of  the  employe,  and 
the  liability  of  the  employer,  and  also  the 
defenses  available  to  him,  as  declared  by 
our  former  decisions,  may  be  summarized 
as  follows:  Though  the  statute  has  no 
application  to  the  known  risks  and  dan- 
gers ot  the  BPrvlf-o  or  employment  against 
which  human  skill  and  caution  cannot 
provide,  when  uh  employe  sustains  Injury 
by  reason  of  any  defect  In  the  ways,  works, 
machinery,  orplant.or  the  injury  lacauaed 
by  the  negligence  of  any  of  the  pei*sons 
mentioned,  and  under  the  circumstances 
provided  by  the  statute.  It  abrogates  the 
common-law  rale  that  the  employe  im- 
pliedly contracts  to  assume  the  known  and 
ordinary  risks  incident  to  hlsemployment. 
In  neither  of  the  classes  ot  cases,  however, 
does  any  llabilityforinjuries, caused  by  the 
known  and  ordinary  risks,  arise  without 
negligence  on  the  part  of  the  employer,  or 
of  some  person  intrusted  with  superintend- 
ence or  authority  to  give  orders  or  direc- 
tions, or  having  charge  or  control  of  some 
signal  point,  locomotive  engine,  ear,  or 
train  upon  the  track  of  the  railway,  ur  by 
reason  of  the  act  or  omission  of  some  per- 
son done  or  made  In  ohedlence  to  the  rules, 
regulations,  or  by-laws  of  the  employer, 
or  to  particular  itistructioos  of  a  person 
delegated  with  authority  in  that  behalf. 
Tbescope  and  operation  of  the  statute  Is  to 
make  the  employer  answerable  In  dam- 
ages for  an  injury  caused  by  his  own  neg- 
ligence, or  the  negligence  of  a  co-employe 
of  the  same  or  superior  grade.  In  the  enu- 
merated  classes  of  cases.  In  all  cases,  the 
employe  la  bound  to  use  ordinary  care  for 
his  own  protection.  If  there  are  two  ways 
of  discharging  the  service  apparent  to  the 
employe,  one  dangerous,  and  the  other 
safe  or  lees  dangerous,  he  must  select  the 
safe  or  less  dangerous  way;  and  cannot 
recover  for  an  injury  sustained  when  the 
dapger  is  Imminent,  and  so  obvious  that 
a  careful  and  prudent  man  would  not  in- 
cur the  risk  underthe  same  cfrcumatancee. 
Railroad  Co.  v.  Waltetu,  91  Ala.  485,  S 
South.  Bep.  857;  Railroad  Co.  v.  Orr,  91 
Ala.e4R,  8  South.  Rep.  860;  Railway  Co.  v. 
Holbom,  84  Ala.  188,  4  South.  Rep.  146. 
There  Is  evidence  tending  to  show  that 
plaintiff  could  have  stood  on  the  ground 
and  uncoupled  the  car  without  going  be- 
tween the  engine  and  car.  If  this  be  true, 
and  it  was  apparent  to  plaintiff,  and  he 
nevertheless  went  between  the  engine  and 
car,  this  was  negligence,  suflQcIent  to  defeat 
a  recovery.  If  It  contributed  to  his  injury, 
notwithstanding  there  may  have  been 
negligence  on  the  part  ot  defendant,  unless 
his  Injury  was  caused  by  reckless,  wan- 
ton, or  intentional  negligence.  Hndersuch 
clrcumatances.  It  cannot  be  said  that  plain- 
tiff used  ordinary  caution  to  avoid  injury. 

To  entitle  plaintiff  to  recover  by  virtue 
of  the  statute,  be  must  both  aver  and 
prove  a  case  coming  within  one  of  the  enu- 
merated classes  of  cases.  Under  the  nine- 
teenth and  twAuty-flrst  counts.  It  is  In- 
cumbent  on  plaintiff  to  show  (1)  that  the 
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pereun  who  xave  the  orders  or  (l]rcK:tionB 
was  In  the  eervice  or  employment  of  de- 
fendant; (2)  that  he  was  bound  to  con- 
form to  the  orders  of  such  person ;  (3) 
that  he  did  conform  to  such  orders,  and 
that  hlB  Injuries  resulted  from  having  so 
conformed ;  and  (4)  that  the  person  was 
negligent  In  giving  the  orders  or  direc- 
tions. The  clause  under  which  these 
counts  are  frunied  evidently  refers  to  spe- 
cial orders  or  directions*  In  respect  to  the 
partlcnlar  service  In  vbfcb  the  employe  Is 
engaged  at  the  time  of  the  injury,  as  dis- 
tlngalshed  from  a  general  order  or  direc- 
tlon.  In  referer.ce  to  the  discharge  of  his 
general  service  growing  out  of  the  nature 
and  scope  of  his  employment.  But,  In 
case  of  a  special  order  to  uncouple,  there 
need  be  nu  express  order '*tn  go  between 
the  engine  and  car."  Such  direction  will 
be  Implied  from  a  special  order  to  nn- 
conple  at  a  time  and  under  circumstances 
rendering  going  between  the  engine  and 
car  necestiary  to  conform  to  the  order. 
There  being  no  evidence  that  the  yard- 
master  gave  plaintiff  any  order  or  direc- 
tion to  Dnconple  the  car  from  the  eugine 
at  the  time  of  his  injury,  he  has  failed  to 
establlKb  one  of  the  essential  statutory 
propoalttons,  and  is  not  entitled  to  recov- 
er under  the  twenty-first  count.  But 
charge  2,  requested  by  defendant,  proceeds 
on  the  theory  that  an  express  order,  at 
the  time  of  the  Injury,  to  go  between  the 
engine  and  car  to  ancouple,  is  requisite, 
and  also  that  defendant  may  set  np  In 
encb  ease  the  defense  that  plaintiff  as- 
anmed  the  ordinary  risks  incident  to  his 
employment,  though  liIs  injury  may  have 
been  caused  by  the  negligence  of  the  yard- 
master.  For  this  reason  the  charge  was 
properly  refused.  The  same  obnervations 
apply  to  charges  7  and  10;  also,  if  the  evl- 
denee  falls  to  show  that  plalntilT  was 
bound  to  conform  to  the  orders  of  the 
switchman,  he  is  not  entitled  to  recover 
under  the  nineteenth  count.  Charge  1 
sbnuld  have  been  given  If  not  objectlonar 
ble  In  fbrm,  which  we  ahall  notice  here- 
after. 

The  twenty  sixth  count  alleges  that  the 
engine  was  so  out  of  order  that  it  could 
not  be  stopped  promptly.  The  pleader 
having  speciSed  the  partlcnlar  defect,  it 
becomes  matter  of  description,  which  It  in 
Incumbent  on  plaintiff  to  prove  with  equal 
particularity,  as  also  that  he  was  Injured 
by  reason  of  such  defect.  If,  therefore,  the 
evidence  falls  to  satisfy  the  Jury  that  the 
particular  defect  existed  or  that  plaintiff 
was  injured  by  reason  thereof,  he  is  not 
entitled  to  recover  under  that  count. 
Bnllruad  Co.  v.  Coulton,  86  Ala.  129,  6 
South.  Rep.  458.  This  is  the  legal  propo* 
sitlon  asserted  In  charge  4. 

While  charges  12,  13. 15,  and  16  may  as- 
sert correctly  general  legal  propositions, 
they  are  defective  In  assuming,  us  matter 
of  law,  that  plaintiff's  want  of  care  and 
caution  contributed  to  his  injury.  Plain- 
tiff may  have  been  guilty  of  negligence  as 
hypotheslEed,  and  yet  soch  n^llgenre  not 
have  contributed  to  his  injury.  Whether 
it  did  or  not  so  contribute  was  a  question 
of  fact  lor  the  determination  of  the  Jury. 

Charges  5  and  6  are  founded  on  the  pred- 
icate that  the  manner  in  which  most  of 


tlie  engines  used  by  defendant  in  coupling 
and  unc-ouplingcura  onthellne  of  its  road, 
and  frequently  In  Its  yards,  la  the  stand- 
ard of  defendant'sduty  to  furnish  safe  and 
suitable  appliances  for  the  protection  of 
Its  employes.  This  is  not  the  law.  But 
appellant  insists  that  these  charges  should 
have  been  given  under  the  issue  Joined  on 
the  two  special  pleas  numbered  2  and  S, 
—pleas  of  confessloQ  and  avoidance.  The 
first  alleges,  in  substance,  that,  while  It 
was  true  that  the  engine  which  was  In  use 
at  the  time  plaintiff  was  Injured  did  not 
have  a  platform  or  otlier  device  upon 
which  plaintin  could  stand  while  coupling 
and  uncoupling,  the  engine  in  use  at  that 
tJme  was  constructed  in  the  same  manner 
as  most  of  the  engines  were  constructed  in 
use  by  tlie  'defendant  to  which  cars  were 
coupled  and  uncoupled  along  Its  line  of  ■ 
railroad ;  that  the  engine  used  at  the  time 
of  plaintiff's  injory  was.  properly  and 
safely  construe  ted,  and  of  the  same  pattern 
and  standard  as  most  of  the  engines  used 
by  defendant;  was  not  defective  or  out  of 
repair,  but  was  In  good  condition  and 

g roper  repair,  at  the  time  plaintiff  received 
Is  injuries.  The  third  plea  alleges  sub- 
stantially the  same  facte*  and  contains  the 
additional  averments  that  the  switch-en- 
gine used  in  the  yard  had  become  out  of 
repair  and  useless  for  switching  purposes, 
whereby  it  was  necessary  to  send  it  to  the 
shops  for  repair,  and  that  defendant  had 
no  other  engine  toputlnthe  yard.  Wheth- 
er these  pleas  presented  valid  and  substan- 
tial defense  it  Is  unnecessary  to  Inquire. 
Plaintiff  did  not  demur  to  them,  but  oc* 
c«pted  the  Issues  tendered  by  the  pleas. 
Though  they  may  have  presented  informal 
or  immaterial  issues,  plaintiff  having 
Joined  Issue  thereon,  it  would  have  been  a 
reversible  error  to  refuse  to  give  charges 
framed  in  reference  to  such  issues,  and  the 
tendencies  of  the  evidence  to  establish  the 
truth  of  the  pleas.  If  the  material  aver- 
ments be  established,  defendant  is  entitled 
to  a  verdict,  whether  the  pleas  are  suffl- 
dent  or  insufficient.  But  charges  6  and  6 
omit  from  the  hypothesis  the  facts  alleged 
In  the  pleas,  that  the  eugine  was  properly 
and  safely  constructed,  and  was  in  good 
condition  and  proper  repair,  and  could  be 
safely  used  In  Its  yards  In  coupling  and  on- 
coupling  cars.  For  this  reason  they  were 
properly  refused. 

There  is  evidence  tending  to  show  that 
plaintiff  stepped  In  between  the  engine  and 
the  car  to  pull  the  pin,  and,  falling  to  pull 
It,  gave  the  engineer  the  signal  to  slack, 
in  response  to  which  the  engineer,  the  en- 
gine having  been  reversed,  threw  the  lever 
ahead,  and  as  he  did  so  plaintiff  stambled, 
and  threw  himself  across  the  pilot,  the 
heel  of  his  shoe  having  caught  on  the  top 
of  the  guard-rail.  If  such  be  the  facts,  the 
engineer  was  without  negligence,  and  the 
injury  to  plaintiff  accidental.  It  does  not 
require  argument  or  the  citation  of  au- 
thorities to  support  the  proposition  that 
defendant  Is  not  responsible  for  an  Injury 
the  direct  result  of  an  accident  incident  to 
the  business  In  which  plaintiff  was  em- 
ployed. This  is  the  proposition  asserted 
in  charge  9.  which  should  have  been  given. 

In  Itniliray  Co.  v.  Holborn.  supra,  we 
laid  down  the  rule  that,  In  cases  under 
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tbe  Htatnte«the  plainttfl  bolda  the  affirma- 
tive of  each  of  tiie  statntory  propoeltlouB 
on  which  his  right  of  recovery  dtjpendB, 
and  the  general  rule  applies,  that  the  bur- 
den of  proof  Is  on  the  party  holding  the 
afflrmatlTe.  The  same  rule  was  subse- 
quently declared  In  Railroad  Co.  v.  Davis, 
(Ala.)  8  South.  Rep. 652.  Charge  14  cusertd 
this  rule,  but  Is  objectionable  because  ar- 
gnmentatlTe. 

It  being  andlspated  that  plaintiff  was 
an  employe  of  defendant,  and  a  fellow- 
aervant  ol  the  engineer  In  charge  of  the  en- 
gine which  It  is  alleged  was  negligently 
run  over  him,  be  Is  not  entitled  to  recover 
under  the  first  count,  as  we  have  con- 
strued It  to  be  a  salt  by  a  Derson  not  in 
tbe  employment  of  defendani^but  lawfully 
on  tbe  track.  The  liability  for'  an  Injury 
to  an  employe  caused  by  the  negligence  of 
a  fellow-servant  rests  on  entirely  different 
principles  from  the  liability  to  a  stranger 
on  the  track  by  license  or  Invltatiou.  In 
tbe  case  of  an  injured  employe,  the  com- 
plaint must  contain  other  and  distinct 
averments,  whether  seeking  to  enforce  tbe 
common-law  or  statutory  liability  of  the 
employer.  Tbe  variance  between  tbe  al- 
legations of  tbe  flmt  count  and  tbe  proof 
is  fatal. 

Char:ges  20,  21,  22,  and  23  are  charges  up- 
on the  effect  of  the  evidence  under  separate 
and  distinct  counts,  and  charge  26  imder 
the  whole  complaint.  There  being  con- 
flict in  the  evidence  iu  some  respects,  and 
inferences  to  be  drawn  therefrom,  these 
charges  were  properly  refused.  While 
some  of  the  charges,  such  as  1, 3,  and  4,  as- 
sert correct  legal  propositions,  they  con- 
clude with  a  direction  to  "return  a  verdict 
in  favor  of  defendant"  under  the  special 
and  separate  c<innt  in  refervnce  to  which 
they  are  framed.  Tbecomplaint,a8amend- 
ed,  contains  six  counts,  as  to  each  of  which 
a  similar  charge  was  separately  asked. 
Had  there  been  but  one  count,  or,  being 
several,  hod  the  charge  upou  the  effect  of 
the  evidence  applied  to  the  whole  com- 
plaint, there  could  oe  no  objection  to  such 
conclusion  of  the  charge,  but,  when  there 
are  two  or  more  coants,  tbe  phraseolosy 
la  Btib]ect  to  erttldsm.  It  is  calculated  to 
Impress  the  jury  with  the  idea  that  a  sep- 
arate verdict  must  be  returned  as  to  each 
count,  though  under  some  they  may  find 
for  the  plaintiff.  Its  tendency  Is  to  mis- 
lead or  confuse,  and  requires  explanation. 
Ab  ttata  objection  may  be  obviated  uu  an- 
otber  trial,  we  ahall  express  no  opinion 
whether  It  authorized  tbe  refusal  of  the 
cbargea,and  merely  suggest  that  the  safer 

{)ractlce  would  be  to  adopt  tbe  usual 
urm  of  expression  In  such  cases.  On  tbe 
prlDclples  we  have  heretofore  stated,  the 
charges  given  at  the  Instance  of  plaintiff 
assert  a  correct  legal  proposition.  Charges 
17,  IS,  19, 24,  and  S6.  asked  by  defendant, 
are  abstract.  Tbe  principles  of  law  there> 
In  asserted  haveno  application  to  tbe  first 
count.  Charge  18  is  somewhat  Involved 
and  argumentative. 

Where  the  Injuryls permanent,  the  plaln- 
tiir.  In  actions  of  this  cbaructer,  may  re- 
cover compensation  for  the  disabling 
effects  of  tbe  injury,  past  and  prospective. 
In  estima  ting  tbe  damages,  theioss'of  time, 
and  tbe  incapacity  to  do  as  profitable  la- 


bor as  before  tbe  Injury,  as  well  as  tbe 
mental  and  physical  suffering  caused  by  it, 
are  pertinent  and  legitimate  factors.  Rail- 
road Co.  V.  McLendon.  68  Ala.  266;  Rail- 
road Co.v.  Yarbrough.SSAla.  241,3  South. 
Rep.  447.  It  may  be  that  the  portion  of 
the  general  charge,  to  the  effect  that  plain- 
tiff Is  entitled  to  recover  "what  his  services 
have  been  proven  to  be  worth  from  the 
time  of  the  Injury,  or  what  be  eonld  have 
earned  but  for  tbe  Injury,  from  the  time  of 
such  injury  to  such  time  as  he  may  reason- 
ably expect  to  live,  less  what  he  may  earn, 
it  he  earn  anything  in  his  present  condi- 
tion," does  not  accurately  state  the  neces- 
sary and  legal  damages ;  but  tbs  exception 
is  taken  to  two  separate  and  distinct 
propositions  of  tbe  genial  charge  as  a 
whole,  the  last  of  which  is  a  correct  prop- 
osition. Where  such  is  the  case,  tbe  ex- 
ception la  not  available.  Reversed  and  re- 
manded. 

  (M  AIs.  7»> 

JbFFBBBON  CotTNTT  SAV.  BaNK  Ct  Sl,  T. 

McDeruott  et  al. 
(Supreme  Court  cf  Alabama.  Kov.  6,  IML) 

Wbits  —  Amesdhbht  ot  Rktcrn  —  Attaohiuiit 

Jabs. 

1.  Tbe  court  cannot,  on  motion,  smand  a  sbor- 
ilpB  return  so  as  to  show  a  different  date  oi  serv- 
loe  ot  im>oess  from  that  certified  In  tbe  retorn, 
where  the  sheriff  is  now  deceased,  and  his  repre- 
sentatives are  not  In  court. 

2.  Where  proce&s  in  an  action  hy  creditors 
to  set  aside  a  fraadulent  sale  ot  a  stock  of  goods 
was  served  before  defendant's  attachment  waa 
levied,  tbe  attachment  Uen  is  subordinate  to  the 
creditors'  lien. 

Appeal  from  city  court  of  Birmingham ; 
H.  A.  Shaupb.  Judge.  Affirmed. 

Bill  by  McDermott  et  al.  to  set  aside  for 
fraud  a  a&le  of  a  stock  of  goods  by  B.  7. 
Eborn  to  JdVerson  Connty  Savings  Bank. 
From  a  judgment  for  plaintiffs,  defend- 
ant* appeal. 

The  bill  wae filed  by  theappelleesagalnst 
B.  F.  Eborn  and  the  Jefferson  County 
Savings  Bank,  and  sought  to  set  aside,  as 
fraudulent,  a  saleof  astockof  goods.  Tbe 
original  bill  In  the  present  case  was  filed 
on  September  15. 1886,  and  tbe  return  of  tbe 
sheriff  shows  that  tbe  service  of  process  in 
the  present  suit  was  made  on  the  Jefferson 
County  Savings  Bank  and  B.  F,  Eborn  on 
September  16, 1886.  Thecomplalnants  are 
creditors  of  Eborn  subsequent  to  tbe  exe- 
cution of  said  bill  of  sale  to  the  Jefferson 
County  Savings  Bank,  as  first  made  on 
May  30, 1886;  and  tbedty  court  ol  Bir- 
mingham rendered  a  decree  illsmlsslng 
complainant's  bill,  on  the  ground  that 
said  bill  of  safe  was  not  void  as  to  sub- 
sequent creditors.  On  appeal  the  judg- 
ment was  reversed.  After  this  reversal, 
the  cause  coming  up  again  to  be  heard  in 
the  city  court  of  Blrmingbam,  the  Jeffer- 
son Connty  Savings  Bank  filed  an  answer 
In  tbe  nature  of  a  cross-bill  and  amended 
sheriff's  return,  so  as  to  show  tbe  priority 
of  the  lien  of  the  defendant,  and  the  Jeffer* 
son  County  Savings  Bank  also  filed  mo- 
tions to  so  amend  the  sheriff's  return. 
The  complainants  filed  a  motion  to  dis- 
miss the  cross-hlll,  and  demurred  therero, 
and  also  moved  to  strike  from  the  files  tbe 
amended  motion  of  the  Jefferson  County 
Savluga  Bank.    The  eomplainants*  de- 
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marred  both  to  the  crnBft*blll  ot  the  Jefler- 
SOD  County  Sbt*:-^  Bank  and  to  Its  mo- 
tion to  amend  ttie  eberiCF'a  retarn.  The 
complalnantB* demurrer  to  botb  thecrose- 
Mll  and  the  amended  motion  was  ene- 
talned  The  canee  then  beloK  Bobmitted 
on  the  pleadlngB  and  proof,  a  decree  was 
rendered  Id  favor  ottheeomplalnantfl.  De- 
lendantH  appeal. 

IV.  a  Ward  and  S.  K.  CampbeU,  for  ap- 
pellants.  Uouoljoy  A  Totattaaont  for  ap- 
pellees. 

liVALEER,  J,  When  tblfl  case  was  here 
on  a  former  appeal,  It  was  decided  that 
the  bin  of  sale  to  the  Jetterson  County 
SaviDgB  Bank  wasfraodnlent  and  void  as 
aicalnat  the  complainants,  and  that,  if  the 
process  In  this  snit  was  served  on  the  de- 
fendants prior  to  the  levy  of  Che  attach- 
ment snpd  ont  by  the  bank  against  Eboru, 
then  the  lien  uf  the  complainants  would  be 
soperlor  to  that  of  the  bank.  No  dis- 
position havlnfE  been  made  by  the  trial 
coort  of  the  motion  which  bad  been  made 
for  the  amendment  of  the  sherilTe  return 
of  the  process  in  this  case,  so  aa  to  show 
apriority  In  the  levy  ot  the  attachment, 
the  canan  was  remanded,  In  order  that 
some  action  might  be  taken  on  that  mo- 
tion. McDermott  v.  Eborn,  90  Ala.  268,  7 
Sontb.  Rep.  761.  After  the  remandment 
of  the  eanse,  tbe  defendant  bank  amended 
Its  motion  to  set  aside  and  correct  the 
BherifT s  retam  on  the  process  fn  this  case, 
and  alleged  In  tbe  amended  motion  that 
the  sheriff  wboae  return  was  soaicht  to  be 
corrected  was  then  dead.  The  same  relief 
as  to  tbe  correction  of  tbe  return  Indorsed 
on  the  process  was  also  sonirbt  by  a  cross- 
bill interposed  by  the  bank.  Thecomplaln- 
ants'  demurrers  to  the  amended  motion 
and  to  thecrosS'blll  weresuatalned.  That 
action  of  the  trial  court  Is  now  assigned 
0S  error.  The  practice  in  the  courts  of 
this  state  of  granting  leave  to  a  sheritT 
to  ermend  his  return  of  process,  so  that 
it  may  conform  to  the  tacts.  Is  well  estab- 
lished and  Is  approred.  Wilson  Stro- 
bach,  89  Ala.  48H;  Daniels  v.  Hamilton,  62 
Ala.  106 ;  S  Brick.  Dig.  p.  746 ;  2  Brick.  Dig. 
p.  466.  A  different  queatlon  Is  presented 
when  It  Is  sought  tn  compel  the  sheriff  to 
change  his  return  as  to  a  matter  of  fact, 
or  to  bare  the  court  snbstltote  its  finding 
as  to  the  facta  of  the  service  ot  process 
in  tbe  placeof  tbe  officer's  return.  When 
tbe  officer  does  not  consent  to  the  pro- 
posed correction,  and  the  application  Is 
contested,  a  separate  Issne  Is  presented 
for  trial.  It  seems  that  the  courts  have 
regarded  ft  as  a  matter  of  necessity  to 
give  credence  to  the  official  return  of  the 
aervlee  ot  process.  In  order  to  avoid  the 
embarrassment  ot  tnmlnff  aside  to  try 
such  collateral  Issues;  and  that  a  party 
who  has  been  injured  by  a  false retorn can- 
not dispute  tt  In  that  case,  hat  must  seek 
redress  by  proceedings  against  the  officer. 
Brown  r.  Turner,  11  Ala.  762;  Crafts  v. 
Dexter,  8  Ala.  767;  Martin  v.  Barney,  30 
Ala.  869;  Bona  v.  TTpdegrove,  6  Pa.  St. 
516;  Vaatlne  v.  Fury.  2  Berg,  ft  R.  426; 
Bolles  V.  Howen,  45  N.  H.  124;  2Freem. 
Bz'ns,  SS  368-368;  Murfree,  Sher.  §  868.  It 
Is  not  nueessary  to  determine  wbetbco*  or 
not  soch  absolntely  conclairire' etfset  must 


always  be  accorded  to  a  sberitfa  return 
In  the  case  In  which  It  is  made;  for.  with- 
out deciding  that  queetloD,  tbe  action  of 
the  city  court  in  refusing  to  disturb  the 
return  in  this  case  may  be  sustained.  By 
whatever  procedure  a  retnrn  is  impeached, 
lithe  attack  against  It  Is  sustained,  the 
result  Is  to  render  the  officer  who  made 
It  liable  Indnmages  to  the  party  who  may 
have  suffered  Injury  in  conseqnmce  uf  Its 
falsity.  In  the  [Jresent  case>  lor  instance, 
if  It  is  a  fact  that  the  process  was  not 
served  on  the  defendants  until  after  tbe 
service  of  the  writ  of  attachment  sued 
ont  by  the  bank,  the  aheriff  would  be  lia- 
ble to  the  bank  for  any  injury  resulting 
to  it  from  the  falsity  of  tbe  return;  and, 
if  the  correction  Is  made  in  this  case,  be 
might  also  be  liable  to  toe  complainants 
for  tbe  failure  to  serve  their  process  with 
proper  dtllg^ce.  Tbe  Isnue  pnwented 
wae  one  In  which  the  sheriff  was  materi- 
ally Interested.  He  was  a  necessary  par< 
ty  to  any  proceeding  for  tbe  determina- 
tion of  the  question.  He  was  dead  when 
the  amended  motion  and  tbe  cross-bill 
were  died  and  submitted.  His  represent- 
ative was  not  brought  into  tbe  case. 
The  controversy  sought  to  be  presented 
could  not  have  been  spttled  because  of  the 
abBence  of  an  Indispensable  party.  The 
grounds  of  demurrer  addresstMl  to  this 
defect  In  tbe  amended  motion  and  In  the 
cross-bin  should  have  been  sustained. 
Brooks  V.  Harrison.  2  Ala.  209  ;  3  Brick. 
Dig.  p.  S68.  Jf  the  sheriff  or  his  personal 
reprf«entatlve  could  uot  have  been  made 
a  party  to  the  proceedings  for  tbe  pur- 
pose of  trying  tbe  question  of  tbe  truth 
or  falsity  of  the  return,  then  that  consid- 
eration alone  woDld  support  theconela' 
slon  that  the  Issue  Is  one  uot  determina- 
ble in  this  cause;  for  that  cannot  be  a 
proper  method  of  procedure  from  which 
must  he  omitted  a  necessary  party  to  the 
question  to  be  settled.  It  is  unnecessary 
to  determine  whether  or  not  the  personal 
representative  of  the  sheriff  could  have 
been  made  a,  party  to  thb  proceeding  so 
as  to  be  bound  by  the  result  thereof.  Tbe 
fact  !n  this  ease,  that  a  necessary  party 
was  not  before  tbe  court,  snffices  to  sup- 
port the  ruling  on  the  demurrers  pointing 
ont  that  defect. 

The  contention  of  the  complainants 
was  that  they  wm  entitled  to  have  the 
debts  due  to  them  trom  Eborn  paid  out 
of  property  which.  It  was  alleged,  was- 
rlalmed  by  the  bank.  The  bank  at  first 
claimed  that  property  under  the  bill  of  sale, 
and  afterwards  claimed  a  prior  lien  by 
virtue  of  Its  writ  ot  attachment.  The 
former  claim  has  been  disallowed  asfraud* 
ulent.  The  latter  claim  is  subordinate  to 
the  Hen  in  favor  of  the  eomplalnants,  for, 
according  to  the  sheriff's  return  which 
has  not  been  amended  or  set  aside,  the 
attachment  was  not  sued  oat  until  after 
the  process  In  this  case  was  served  on  tbe 
defendants.  But  It  appearn  from  the  an- 
swer of  tbe  bank  to  the  bill  as  amended 
that  the  property  in  queatlon  has  been 
sold  under  Its  writ  ot  attachment,  and 
that  It  has  received  aa  proceieds  of  the  sale 
an  amount  greater  than  tbe  aggregate 
of  the  complainants*  claims.  There  being 
in  this  case  no  claimant  to  that  proportj 
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or  the  proceeds  of  Its  eale  bcaldee  the 
complalDantB  and  the  bank,  and  It  hav- 
ing been  clearly  ascertained  that  the  com- 
plalnnntB  were  entitled  to  priority,  and 
that  the  hank  was  chargeable  with  more 
than  eDonKh  to  satisfy  their  debts,  there 
was  no  necessity  of  a  rrterence  to  the 
register  to  state  an  acconnt  of  the 
amount  with  which  the  bank  was  charge- 
able, or  to'  calcnlate  the  interest  on  the 
complainants'  demands.  The  bunk  ad- 
mitted that  Its  receipts  from  the  sale 
amonnted  to  more  than  the  complain- 
ants* demands.  N«  furtherlnqnlry  on  this 
subject  was  necessary.  The  simple  com- 
putation of  Interest  was  properly  made 
by  the  ]udge  himself,  without  a  reference. 
3  Brick.  Dig.  p.  396,  $  476  et  seq.  The  other 
questions  Bought  to  be  raised  by  the  as- 
signment of  errors  are  concluded  by  the 
decision  on  the  former  appeal.  We  have 
discovered  no  reason  to  disturb  that  de- 
termination. Affirmed. 

(M  Als.  4»)   

PoLLAE  et  ah  V.  Hakhon. 
(Otpreme  Court  of  Alabama.  Nov.  10, 1891.) 

WaONGFOL  AtTACHHBKT— EVIDBNOB. 

Where  plaintiff.  In  txespass  for  attacblTig 
goods  claimed  to  have  been  purchased  by  him  from 
we  attachment  debtors, relies  on  his  own  testimony 
to  prove  that  he  was  a  purchaser  In  ?ood  faith, 
It  IS  not  error  for  the  court  to  refuse  to  charge 
that  the  failure  of  plaintift  to  produce  the  sell- 
ers as  witnesses  to  prore  the  consideration  is  a 
oironmstanoe  of  mispicion  for  the  iMxy  to  con- 
sider. 

Appeal  from  drenlt  court.  Bullock  coun- 
ty; J.  M.  Caruiohabl,  Jndge.  Affirmed. 

Action  of  trespass  by  J.  F.  Harmon 
against  Ignatius  Follak  and  others. 
Judgment  for  plaintiff.  Defendants  ap- 
peal. 

Roquemon^  White  A  McKeaEie,  Nor- 
man A  itoa.and  wl.  A.n'//ety,forappellaDtB. 
Cabaaisa  «  Weakly  and  WatUi  A  Sod, 
for  appellee. 

Clopton,  J.  On  the  trial  of  an  action 
of  trespass,  brought  by  appellee  against 
appellants,  for  levying  an  attachment 
against  Harmon  Bros,  on  m  stock  of 
goods  which  plaintiff  claimed  to  hare 
porchased  from  the  defendants  la  attach- 
ment, both  the  vendors  were  sworn,  and, 
with  other  witnesses,  placed  under  the  rule. 
The  consideration  alleged  to  have  been 
paid  was  plaintiff's  asanmption  of  a  debt 
of  Harmon  Bros,  to  Lehman,  Durr  &  Co., 
lor  which  he  had  become  personally  liable 
as  surety,  and  to  secure  which  he  had 
mortgaged  bis  real  estate.  Also  tals  obll- 
fCation  to  hold  Harmon  Bros,  harmless 
against  the  payment  of  the  debt.  The 
vendors  were  not  examined,  plaintiff 
choosing  to  rely  upon  his  own  testimony 
to  prove  the  consideration  and  the  bon& 
Gdea  of  the  transaction.  Defendants  re- 
quested the  following  charge:  "The  fail- 
are  of  the  pialntltr,lf  such  Is  the  fact,  to  In- 
troduce the  grantors  of  the  bill  of  sale  as 
witnesses  to  prove  the  consideration  of 
the  Instrument,  It  they  were  present  In 
court.  Is  a  circumstance  of  suspicion  that 
the  Jury  may  look  to  In  determining  their 
verdict,  If  there  were  any  suspicious  circum- 
stances surrounding  the  transaction  of 
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making  the  sale."  The  refusal  to  give 
this  charge  is  the  only  error  assigned. 
There  Is  a  rule  of  evidence  that,  when  a 
party  has  It  In  his  possession  or  power  to 
produce  the  best  evidence  of  which  the 
case,  In  its  nature.  Is  susroptible,  and 
withholds  It,  the  fair  presumption  la  that 
he  withholds  it  from  some  sinister  mo- 
tive, and  that  Its  production  would  thwart 
his  evil  or  fraudulent  purpoue.  This  rule 
"excludes  that  evidence  which  Itself  Indi- 
cates the  existence  of  more  original  sources 
of  Information.*  There  Is  also  another 
rnle,  that,  when  a  party  has  the  means  of 
producing  a  witness  who  possess^  pe- 
culiar or  higher  knowledsre  of  the  transac- 
tion, and  falls  to  produce  him,  this  affords 
ground  for  enspiclon  that  the  testimony 
of  such  better  Informed  witness  would  tte 
unfavorable  to  his  claim.  Also,  when 
any  material  circumstance  Is  left  unex- 
plained, or  there  Is  an  irreconcilable  con- 
flict of  testimony  preponderating  on  either 
side,  and  the  pnrty  has,  or  is  presumed  to 
have,  the  means  of  explaining  or  contra- 
dicting, the  failure  to  Introduce  the  ex- 
planatory or  contradictory  testimony 
ralHtM  a  presumption  against  the  party 
on  whom  Is  the  burden  of  proof,  and  Is  a 
circumstance  to  be  weighed  against  him. 
2Whart.  Ev.  $  1267.  Neither  of  the  fore- 
going rules  requires  the  production  <i.'  the 
greatest  amount  of  evidence  which  it  is  in 
the  power  of  the  party  to  produce  as  to 
any  given  fact.  In  the  language  of  an 
eminent  Jurist,  the  rule  Is  not  Infringed 
"where  there  Is  no  substitution  of  evi- 
dence, but  only  a  selection  of  weaker.  In- 
stead of  stronger,  proofs,  or  an  omission 
to  supply  all  the  proofs  capable  of  being 
produced.**  I  Greenl.  Ev.  §  82.  Similar 
charges  have  been  considered  and  dlsap- 
prored.  In  Jackson  v.  State,  77  Ala.  18, 
the  charge  requested  was:  " If  there  were 
but  two  witnesses  to  the  dlOlcnlty  which 
resulted  In  the  death  of  the  deceased,  and 
the  prosecution  has  only  called  one  of 
them,  the  presumption  is  that  the  testi- 
mony of  the  other  witness  would  not  be 
favorable  to  the  proseeation,  and  the  Jury 
would  be  authorized  to  predicate  a  rea- 
sonable doubt  on  the  failure  to  Introduce 
the  other  witness."  And  in  Carter  v. 
Chambera,  79  Ala.  223,  the  charge  asked 
was:  '*ir  a  party  has  a  witness  within 
his  power  to  produce,  and  falls  to  produce 
him,  the  presumption  Is  fair  that  the  wit- 
ness. If  produced,  would  not  support  the 
right  of  the  party."  In  respect  to  the  re- 
fusals of  the  court  to  give  these  charges, 
respectlvdy.  tt  was  said  In  the  first  case: 
"All  the  law  retiulres  Is  snfflclent  proof, 
and  a  party  Is  not  bound  to  produce  all 
the  witnesses  to  the  facts.  No  presump- 
tion onfavorable  to  the  prosecution  arises 
from  an  omission  to  examine  all  tbe  wit- 
nesses to  the  transaction."  And  In  the 
case  last  cited.  It  Is  said:  "The  second 
charge  Is  too  general  and  comprehensive 
In  its  terms.  Carried  to  Its  extent.  It 
would  require  of  a  suitor  that  he  shoold 
produce  all  the  witnesses,  no  matter  how 
numerous  they  might  be,  who  knew  any- 
thing of  the  transaction, and, tailing  to  do 
no,  to  have  the  presumption  Indulged 
ugalnst  him  that  such  witnesses,  If  pro- 
duced, would  not  support  his  right." 
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The  propoeltlOD  of  the  charge  nnder  eon- 
Bideratluii  reaches  beyond  the  extent  and 
purpose  oteltherof  the  above-Btated  rules, 
which  are  deeif^ned  to  prevent  fraud.  It 
reqnlrea  a  part;  to  produce  and  examine 
all  the  wltneaaefi  to  the  transaction  In  hia 
power,  tbouffh  all  the  evidence  may  be 
primary,  or  of  equal  grade,  and  no  cir- 
cumstance to  contradict  or  explain.— 
merely  rumulative  evidence.  On  the  prin- 
ciple that,  when  a  transaction  assailed 
by  creditors  aa  fraudulent  Is  between 
relatives,  clearer  and  mure  satisfactory 
proof  of  the  lalrnebs  of  the  transaction 
and  explanation  of  every  sDSplelonH  clr- 
camstance  is  required  than  when  the 
transaction  Is  between  strangers,  appel- 
lantK  Insist  that  a  party  who  holds  clear- 
er and  more  satisfactory  evidence  of  the 
matter  In  dispute  than  that  uttered,  and 
which  he  has  power  to  produce,  and  falls 
to  do  so,  subjects  himself  to  the  Imputa- 
tion of  wlthholdlnR  such  evidence  from 
sinister  motives.  The  same  principle  was 
contended  for  In  Patton  v.  Bambo.  20 
Ala.  485.  The  contention  there  was  that, 
when  all  the  evidence  Introduced  is  prima- 
ry or  original  In  Its  character,  still,  It  that 
which  Is  offered  Is  less  satisfactory  and 
concluaive  than  that  which  might  have 
been,  bat  was  not.  Introduced,  this  is  a 
circumstance  that  makes  against  the  par- 
ty, and  should  be  considered  by  the  Jury 
In  weighing  the  testimony  actually  Intro- 
duced. It  Is  said:  *Bat  H  It  were  admit- 
ted that  the  distinction  does  or  ought  to 
exist,  yet  It  is  very  certain  that  before  the 
court  should  lostmct  the  jnry  that  the 
fallnre  to  Introdnce  the  more  conclusive 
proof  was  a  circumstance  against  the  par> 
ty,  It  should  clearly  appear  to  the  court 
that  the  proof  withheld  or  not  Introduced 
conid  more  clearly  or  fully  explain  the 
point  la  Issue  than  the  proof  relied  ud  did. 
UnlesB  this  shonld  be  made  distinctly  to 
appear,  no  one  could  say  what  the  evi- 
dence withheld  could  explain  or  show; 
and  certainly  no  party  Is  bonnd  to  Intro* 
dace  every  witness  to  a  fact  that  might 
be  called ;  he  need  only  prove  the  fact  suffl- 
dently. "  Both  the  grantors  In  the  bill  of 
eale  were  In  court,  and  equally  In  the  con- 
trol of  both  parties.  In  such  case  the  Ju- 
ry, being  111  duty  bound  to  determine  the 
case  upon  the  facts  shown  and  the  evi- 
dence actually  Introdnced,  have  no  right 
to  prraume  what  would  have  been  shown 
had  tbe  grantors  In  the  bill  of  sale  been 
examined^  witnesses.  The  failure  to  ex- 
amine them  may  have  been  the  propersub- 
Ject  of  comment  before  the  Jnry.  but  fur- 
nishes DO  ground  for  any  unfavorable 
preanmptlon  against  either  party.  Sco- 
vill  V.  Baldwin,  37  Conn.  216.  In  the  opin- 
ion of  tbe  Jnry,  as  appears  from  their  ver- 
dict, tbe  platntlir  established  his  case  by 
evidence  of  requisite  certainty.  This  is 
all  the  law  requires,  and.  It  plaintiff  chose 
to  rely  on  the  evidence  of  the  considera- 
tion and  bona  SJesot  the  transaction  actu- 
ally introduced,  the  failure  to  examine 
tbe  grantors  In  the  bill  of  sale  to  prove 
Its  consideration  Is  not  a  clrcnmstanee  of 
snsplcion  to  which  the  Jury  may  look  in 
determining  their  verdict,  and  does  not 
aotborlze,  under  any  recognized  rule,  a 
preenmption  against  him.  Affirmed. 
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WlHBERLT  V.  MaTBBBRT  Ct  «/. 

{Supreme  Court  of  Alabama.  Nov.SS,  18B1.) 
HsoauROB'  Idim  —  Puobitt  ovu  Mxanaisa— 

BKrOBOBMBKT. 

1.  Code  Ala.  S  8018,  provides  fur  a  mechanla'a 
lieooD  tbebuildiagor  itnproveinenb8,aiidthe  laud 
on  which  the  same  is  situated,  to  the  extent  of 
tbe  interest  of  tJie  owner.  Seotlun  80Id  declares 
that  the  hen  as  to  tbe  land  shall  have  priority 
over  all  other  liens  created  snbsequeDtly  to  the 
commencement  of  the  work  on  the  building;  and 
as  to  the  building  it  shall  have  priority  over  all 
other  liens,  wheUier  existing  at  the  time  of  the 
conuaencement  of  such  work  or  subsequently  cre- 
ated. In  an  action  to  enforce  a  lien  against  mort- 
ffaged  premises  for  materials  and  labor,  it  ap- 
peued  that  the  premises  were  itunred  for  the 
benefit  of  defendant  mortgagee,  and,  after  a  loss 
by  Are,  by  agreement  between  the  mortgagor  and 
defendant  the  insuranoe  money  was  used  by  the 
mortgagor  In  reballdlng;  tiiat  after  the  money 
was  expended  the  mortgagor,  without  defend- 
ant's knowiedge,contractedwith  plaintiffs  for  the 
material  and  labor  which  created  the  lien  sought 
to  be  enforced.  Held,  that  defendant's  mortgage 
lien  was  superior  and  prior  as  to  the  propeiV 
covered  by  the  mortg^  before  plaintllfo'  lien 
attached,  and  subordinate  to  plalntiiEs'  lien  for 
what  he  added.  Sk»u,  C.  J.,  and  Cloptov,  J., 
dissenting. 

2.  The  rights  between  the  holders  of  mort- 
gage and  mechanics*  liens  can  only  be  adjusted 

by  a  court  of  equity. 

Appeal  from  city  court  of  Birmingham; 
W.  W.  WiLKERSON,  Judge.  Reversed. 

Action  by  H.  H.  Mayberry  and  others 
against  T.  P.  Wlmberly  to  enforce  a  me- 
chanic's lien  for  materials  furnished  and 
labor  performed.  Plaintiffs  had  Judgment, 
and  defendant  appeals. 

Garrett  A  Underwood,  for  appellant. 
Cabaaiaa  A  Weakley^  fur  appellees. 

GOLEUAN,  J.  The  agreed  facts,  as  we 
construe  them,  are  substantially  as  fol- 
lows: On  the  28th  day  of  October,  1889, 
one  R.  M.  Mulford,  being  then  the  owner 
In  fee  of  a  lot  and  dwelling  and  other  Im- 
provements thereon  In  thecltyof  Birming- 
ham, obtained  a  loan  of  >4,000from  T.  p. 
Wlmberly,  and  secured  the  bume  by  a 
mortgage  of  the  lot,  dwelling,  and  Im- 
provements, and,  as  a  further  security, 
the  mortgage  provided  that  the  dwelling 
should  be  insured  for  the  benefit  of  the 
mortgagee.  The  mortgage  was  regularly 
acknowledged  and  recorded.  Before  tbe 
2d  day  of  June.  1890,  tbe  dwelling  was 
partly  destroyed  by  fire,  and  from  the  pol- 
icy of  Insurance  92,664  was  realized.  By 
agreement  between  Wlmberly,  the  mort- 
gagee, and  Alnlford,  the  mortgagor,  Mul- 
ford was  permitted  to  use  the  Insurance 
money  In  rebuilding  his  dwelling;  it  being 
expressly  agreed  that  the  new  boUdlng 
should  stand  in  the  place  of  the  burned 
dwelling,  and  be  subject  to  the  mortgage 
in  the  same  manner.  Mulford  expended 
tbe  insurance  money  without  completing 
the  dwelling,  and,  without  the  consent  or 
knowledge  of  his  mortgagee,  Incurred  tbe 
Indebtedness  sued  opon.forltscompletlon. 
Complainants  Mayberry  and  others, 
whose  claims  aggregate  about  9600,  filed 
their  bill  to  enforce  a  Hen  for  material  tar- 
nished for  the  completion  of  the  building. 
The  city  court  granted  relief  to  the  com- 
plainants, holding  tbat  their  Hen  for  ma- 
terials extended  to  the  entire  building. 
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and  wafl  superior  and  prior  to  that  of  tbe 
mortgage.  Tbe  decree  of  thecoart  Isaa- 
algned  as  error. 

Section  8018,  Code,  declares  tbat  every 
mechanic  or  other  person  who  shall  do  or 
perform  any  work  or  labor  opon,  or  fur- 
nish any  material,  fixtures,  •  •  •  for, 
any  buUdlnK  or  Improvements  npon  land, 
or  for  repairing  the  same,  »  •  »  shall 
have  a  lien  therefor  on  sach  building  or 
improvement,  and  on  the  land  on  which 
the  same  Is  ^taated,  to  the  extent  In 
ownership  of  all  the  rlKht,  title,  and  inter- 
est owned  therein  by  such  owner  or  pro- 
prietor, etc.  The  Iteu  for  repairs,  by  this 
section.  Is  as  exteusireas  that  given  for 
materials  or  flxtur?s  furnished  for  tbe 
building  or  Improvement.  Section  8019  of 
the  Code,  fixing  tbe  priority  of  Hens,  de- 
clares: "Such  Hen  as  to  tbe  land  shall 
have  priority  over  all  other  Hens,  mort- 
gages, or  Incumbrances  created  subse- 
quently to  the  commencement  of  tbe  work 
OD  the  bulldlngorlmprovement.orrepairs 
thereto;  and,  as  to  the  building  or  Im- 
provement, It  shall  have  priority  over  all 
other  Hens,  mortgages,  or  Incnmbronces, 
whether  existing  at  tbe  time  of  the  com- 
mencement of  such  work  or  subsequently 
created."  The  terms  "building  or  Im- 
provement,"  as  here  used,  are  nut  neces- 
sarily synonymous,  and  have  a  different 
signification  from  ** repairs  thereto,"  al- 
though repairs  ordinarily  may  be  an  im- 
provement. The  term  "building**  refers 
to  an  Independent  erection  upon  the  land. 
An  Improvement  may  be  an  Independent 
structure  or  addition,  and  it  may  be  an 
addition  to  or  mere  betterment  of  a  build- 
ing or  Improvement  already  made,  and 
not  Included  In  **  repairs  thereto. " 

Tbe  statute  contemplates  different  cnn- 
dltlona  of  tberealtj  at  tbe  time  of  the  com- 
mencement of  worit  by  the  mechanic,  or 
when  tbe  materials  are  furnished,  or  re- 
pairs thereto  are  made:  Ftrat,  when  there 
Is  no  lien  or  locurabranceupon  the  land  at 
the  time  the  building  or  Improvement  or  re- 
paint are  commenced ;  second,  when  there 
is  a  lieu  upon  the  land,  and  other  and 
independent  buildings  or  improvements 
are  subsequently  commenced;  tblrd,  when 
there  Is  a  lien  upon  tbe  land,  and  building 
or  improvements  thereon,  and  further  im- 
provements or  repairs  are  subsequently 
commenced.  Tbe  word  "land,"  as  used 
In  sections  8018  and  8019,  has  Its  common- 
law  meaning,  and  includes  all  buildings 
or  improvements  on  the  land  at  the  time 
of  tbe  commencement  of  the  work,  or  when 
materials  are  furnished.  Under  tbe  first 
condition,  by  virtue  of  section  3018  of  tbe 
Code,  a  lien  Is  given  upon  tbe  building  or 
Improvement  and  land,  not  only  for  tbe 
work  doneand  materialsfumlshed.butfor 
repairs  made;  and.  by  section  3019  of  tbe 
Code,  thiH  Ilea  has  preference  over  all  sub- 
sequent Uens  nr  mortgages.  The  lien  may 
be  enforced,  if  necessary,  by  a  sale  of  tbe 
entire  property.  Under  tbe  second  condi- 
tion, for  the  erection  of  an  Independent 
building  or  Improvement,  a  mechanic's  or 
material-man's  Hen  Is  given  upon  the  build- 
ing or  Improvement,  which  is  declared  tn 
be  superior  to  any  existing  lien  upon  tbe 
land.  Tbe  statute  provides  that  this  lien 
may  be  enforced  by  a  sale  of  the  bnlldlng; 
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or  Improvement,  and.  If  necessary,  tbe 
purchaser  has  authority  to  removett  from 
tbe  land.  The  other  condition  is  when 
there  Is  a  Hen  tor  an  Improveoipnt,  which 
Is  a  mere  betterment  of  a  building  or  Im- 
provement, or  when  there  Is  a  lien  for  "re- 
pairs thereto,"  upon  which  there  is  an 
existing  mortgage  or  Uejn,  before  or  at  the 
time  the  Improvements  or  repairs arecom- 
menced.  The  statute  as  clearly  declares  the 
Hen  for  an  Improvement  which  Is  a  mere 
addition  or  bettermentof  a  bnlldlngor  Im- 
provement, or  for  repairs  thereto,  as  it  does 
npon  a  building  or  Improvement  wholly 
erected ;  and  It  Is  the  duty  of  tbe  courts  to 
protect  and  enforce  the  lien  as  far  as  It 
can  be  done  legally,  and  without  Interfer- 
ing with  vested  Interests  or  Impairing  tbe 
obligation  of  contracts. 

To  determine  the  respective  rights  of  tbe 
holders  of  the  different  Mens  in  tbe  eases 
last  enumerated  Is  the  question  presented 
by  the  record  for  adjudication.  Section 
SUlO,  supra,  fixing  tbe  priority  of  the  Hens, 
uses  tbe  term  "such  Hen."  The  lieu  given 
to  wlilcb  tbe  words  "  such  Hen  "  refer,  and 
Its  extent,  Is  declared  and  defined  in  the 
previous  section.  8018,  In  tbe  foUowIog 
words:  "ShaH  have  aUen  therefor  on  such 
building  or  Improvement,  and  on  the  land 
on  which  the  seme  Is  situated,  to  tbe  ex- 
teot  in  owoersbfp  of  all  tbe  right,  title, 
and  Interest  owned  therein  by  such  owner 
or  proprietor."  Tbe  Italics  are  onrs. 
"Knch  Hen,"  the  priority  of  which  Is  fixed, 
and  provision  tor  its  enforcement  made  In 
section  3019,  Is  limited  by  section  3018  to 
tbe  right,  title,  and  Interest  of  the  owner 
or  proprietor  In  the  "building  or  Improve- 
ment, and  tbe  land  on  which  the  same  Is 
situated."  Tbls  must  necessarily  l>e cor- 
rect; otherwise  tbe  owner  of  a  Ufe-estate 
in  a  block  of  buildings,  by  a  contract  tor 
Improvements  or  repairs,  might  hi^ve  all 
tbe  buildings  sold  and  removed  from  the 
premises,  to  the  entire  destruction  of  tbe 
property  of  the  remalnder-mau ;  or  a  ven- 
dee, who  retains  the  vendor's  Hen,  might 
be  Improved  out  of  his  security,  without 
fault  or  neglect  on  bis  part.  Under  this 
view,  tbe  question  arises,  what  operation 
win  be  given  tu  tbat  part  of  8ectIun.S0]9 
which  provides,  "  as  to  tbe  bnUdlng  or  Im- 
provement, It  shall  have  priority  over  all 
other  Hens,"  etc.?  The  Hen  can  have  no 
force  beyond  its  extent,  and  Its  extent  is 
upon  the  whole  building  or  Improvement, 
except  as  d<>clared  and  Hmlted  by  section 
3018.  There  are  many  conditions  In  which 
tbe  Hen  can  be  enforced  by  a  sale  of  tbe 
bolldlngs  or  improvements,  as  provided  In 
tbe  statutes,  and  without  Injury  to  any 
creditor  orowner  of  tbe  land  or  remainder 
interest.  To  have  a  proper  understand- 
log  of  the  statute,  the  two  sections  most 
t>e  construed  together,  and  with  reference 
to  the  existing  law  Intended  to  he  changed, 
and  the  protection  to  mechanics  and  ma- 
terial-men Intended  by  the  statute.  At 
common  law,  a  mortgage  or  Hen  upon 
land  carried  with  it  not  only  tbe  buildings 
or  Improvements  erected  thereon  at  the 
time,  but  all  subsequent  buildings,  Im- 

grovements,  or  repairs  thereto,  merged 
ito  the  realty,  and  became  subject  to  tbe 
mortgage,  and  this  Is  the  law  now.except 
so  far  as  changed  by  statute  or  agreement 
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oT  parties.  Tbe  lien  of  mechanic  or  mar 
terlal-men  Is  purely  statutory,  and  Its  op- 
eration anfl  extent  la  defined  and  limited 
by  statate.  Copeland  v.  Keboe,  67  Ala.  597. 

Tbere  was  no  Inlnstlceor  injary  In  (flvlng 
to  mvcbanles  and  material-men  a  prior 
Hen  Qpun  balldlngB  or  Improvements  whol- 
ly erected  by  them  agalnat  existing  mort- 
Kagea  or  Hens,  or  In  deelarInK  a  prior  lien 
upon  the  land  as  against  the  mortgages 
and  Hens  snbseqaently  obtained.  As 
agahiBt  a  prior  mortgage  or  Incnmbrance 
of  the  land,  the  equity  and  policy  ol  the 
statute  which  secures  tbe  mechanic's  and 
material-man's  lien  rest  upon  the  principle 
that  no  Injustice  is  done  In  preventing  the 
bolder  ol  the  older  lien  from  appropriating 
tbe  labor  and  material  of  others,  by  which 
bis  security  la  enhanced,  wltbout  compen- 
satloD.  It  would  be  Inequitable  to  hold 
that  a  mectaanic  or  material-man  can  ap- 
propriate, an  compensation  for  bis  labor 
and  material,  the  estate  of  as  Innocent 
prior  mortgagee:  or,  as  was  forcibly  stat- 
ed in  Welch  v.  Porter,  63  Ala.  232,  "to  hold 
that  a  subsequent  contractor  or  material- 
man could  acquire  a  lien  which  would  take 
precedencA  over  an  Intervening  Ineum- 
branee  *  •  «  would  shock  the  moral 
■enseof  the  profession,  and  fall  to  carry 
ODttbB Intention  of  the  legislature.**  The 
purpose  of  the  act  was  to  intervene  In  fa- 
vor of  the  mechanic  or  material-man,  and 
secure  to  him  a  paramount  Iten  upon 
what  be  put  upon  the  land  in  the  way  of 
"bnlldlDgs  or  improvements  or  repairs 
tbereto,"  and  prevent  the  operation  of  tbe 
common  law,  wbicb,  wlthon.t  the  act, 
woold  give  an  existing  mortgage  or  Hen  a 

? Priority  over  It.  The  property  Improved 
n  such  eases  merges  Into  the  realty,  but 
subject  to  tbe  mechanic's  lien  to  the  extent 
of  the  valoe  of  tbe  improvementB.  It  was 
to  protect  those  by  whose  labor  and  ma- 
terials the  value  of  the  property  was  in- 
creased, as  far  as  possible. to  the  extent  of 
tbe  enhanced  valueof  the  property.  When 
a  building  or  improvement,  as  an  entirety, 
Is  placed  upon  or  added  to  land  under 
mortgage,  such  building  or  Improvement 
may  be  sold  and  removed  wltbout  affect- 
ing the  mortgage  security.  Where  the 
improTement  Is  a  mere  bettennmt,  or 
where  repairs  are  made  upon  a  building 
or  Improvement  upon  which  there  Is  a 
valid  lien,  and  tbe  owner  has  only  a  qaali- 
fled  right,iC  would  be  unjust  and  Inequita- 
ble In  many  cases,  and  agalust  the  plain 

{irovlalon  of  section  3018,  to  enforce  the 
Ien»  and  give  It  priority  on  the  entire 
building  or  Improvement.  It  would  be 
appropriating  one's  man's  property  to 
pay  the  debts  of  another,  wlthont  his 
knowledge  and  consent. 

The  statute  of  Iowa,  In  regard  to  me- 
chanics* liens,  Is  very  similar  to  the  stat- 
ute of  tble  state.  See  Revision  Iowa.  $§ 
1846,1855.  IntfaeeaseotGetchellv.  Allen. 
84  Iowa,  669,  It  was  held  a  mechanic's  lien 
for  work  or  material  furnished  in  making 
additions  or  repairs  to  a  building  is  not 
entitled  to  preference,  as  against  tbe  en- 
tire bnlldlng,  over  a  priormortgage  on  the 
premloes;  that  the  word  "Improvement,*' 
as  used  In  the  statnte,  did  not  apply  to 
an  addition  or  betterment  of  a  building, 
but  to  aome  Independent  strocture  on  tbe 


land.  This  ruling  wasafterwardsaffirmed 
In  Neilson  v.  Railroad  Co.,  44  Iowa,  77. 
In  the  case  of  Insurance  Co.  v.  Slye,  '45 
Iowa,  615,  it  was  held  that  a  mechanic's 
lien  tor  materials  furnished  for  the  im- 
provement or  enlargement  of  a  building 
does  not  take  priority  over  au  existing 
mortgage,  and  this  rule  prevails,  even 
thougli  the  building  be  changed  so  that 
very  little  of  the  original  structure  re- 
mains. The  Iowa  courts  hare  not  given 
to  the  word  "Improvement"  the  same 
extensive  definition  as  that  given  to  it  by 
this  court.  We  do  not  see  that  tbe  dlfH- 
cnlty  of  construing  and  applying  tbe  stat- 
ute Is  in  any  way  relieved  by  conflulng 
"Inprovement"  to  Independent  structures 
or  erections.  The  Iowa  statute  provides 
a  lien  lor  "repairs"  to  the  same  extent  as 
our  statute,  and  the  lien  given  for  repairs 
like  ours  Is  the  same  as  that  for  "building 
or  Improvements." 

The  Missouri  statute  Is  also  substan- 
tially the  same  as  that  of  this  state.  In 
the  case  of  Crandall  v.  Cooper,  62  Mo.  478, 
the  facta  were  that  Cooper,  a  mortgagor, 
contracted  tor  Improvements  In  putting 
np  a  fence  on  the  mortgaged  premises. 
The  question  arose  as  to  the  priority  of 
tbe  mortgage  Hen  and  the  mechanic's  Men. 
The  court  held  the  mechanic  acquired  no 
greater  Interest  In  the  realty  than  Cooper, 
the  mortgagor,  possessed,  viz.,  the  equity 
of  redemption,  or  a  right  to  the  premises 
after  the  trust  Hen  waspaldotf.  The  court 
further  held  that  tfan  mechanic  mightbave 
enforced  bis  Ilea  opon  tbe  fence,  and  recov- 
ered It.  Tbe  ease  IB  tited  to  show  that  the 
mechanic's  lien  Is  Hmited  to  the  extent  of 
ownership  ot  the  owner  of  the  land  as 
against  a  prior  mortgage.  In  the  case  of 
Haenssler  v.  Thomas,  4  Mo.  App.  463,  the 
same  question  was  directly  involved.  The 
dllTerent  sections  of  tht>  MIssonri  statute 
are  set  ou  t  In  the  opinion,  and  we  find  no 
material  difference  In  the  statutes  quoted 
from  that  of  this  state.  The  second  sec- 
tion of  the  Missouri  statute,  as  section 
8018  of  the  Code  of  Alabama,  limits  the 
mechanic's  Hen  "  to  the  extent,  and  only 
to  the  extent,  of  all  tbe  right,  title,  and 
Interest  owned  therein  by  the  owner  or 
proprietor  of  such  bulIdlDS*.  erection,  or 
improvement,  *  etc.  The  third  section  ol 
tbe  Missouri  statute  declares  that  "tbe 
lien  for  the  things  aforesaid  or  work  shall 
attach  to  the  buildings,  erections,  or  Im- 
provements, for  which  they  were  furnished 
or  the  work  was  done,  lu  pr^erence  tu 
any  prior  Hen  upon  the  land  upon  which 
said  buildings,  erections,  Improvements 
have  been  erected  or  put,"  etc.  The  stat- 
nte goes  on  to  prescribe  for  the  sale  and 
removal  ot  the  buildings  or  Improvements 
in  the  same  language  as  that  used  by  our 
statute.  Tbe  court  held  that  the  two  sec- 
tltma  must  be  construed  together,  and 
that  theeecond  section  could  not  be  set  at 
naught  in  eonstmingthethlrd section, giv- 
ing priority  to  the  Hen,  and  to  hold  other- 
wise would  Impair  the  obligation  of  a 
contract.  The  conclusion  ot  the  court  Is 
that  the  third  section  does  not  give  a  me- 
chanic's Hen  for  repairs  upon  an  exlatlng 
building,  to  tbe  prejudice  ot  rights  previ- 
ously acquired  by  a  mortgagee,  tTiougb  it 
does  give  him  a  Hen  upon  a  build  ng  erect- 
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ed  by  him  subBaqoent  to  the  mortf^QKe. 
We  approve  of  t\w  conclusion  of  tbe  coort. 
as  we  bare  stated  that  conclaslon  above. 
The  same  f^eneral  pi'lnclple  Is  recoKDized  In 
the  case  of  Steinlager  v.  Raeman,  28  Mo. 
App.  594. 

The  supreme  court  of  Minnesota,  in  the 
case  of  Meyer  v.  Berlandl,  and  of  Manufact- 
uring Co.  V.  Jameson,  40  N.  W.  Bep.  513, 
held  tbe  statute  ol  tbe  state.  In  so  far 
as  It  assnraes  to  give  a  mechanic's  Hen 
precedence  over  prior  Incumbrances,  to  be 
unconstitutional  and  void.  The  reason- 
ing of  tbe  court  lu  this  opinion  is  to  tbe 
effect  that  such  an  act  impairs  tbe  obllRa- 
tlon  of  contracts, and  dlvestasettled rights 
of  property.  The  view  we  take  of  onr 
■tatute,  as  applied  to  tbe  tacts  ol  tbls  caae. 
do  not  require  a  decision  of  tbls  question, 
as  we  are  of  opinion  that  tbe  lien  may  be 
enforced  without  diveating  vested  rights, 
or  Impairing  tbe  obligation  of  a  contract. 
We  hold  tbe  meaning  and  Intention  of  onr 
statute  is  to  give  theanterlor  Incumbrance 
priority  upon  what  It  embraced  when  the 
mechanic's  Ucn  commenced,  and  tbe  me- 
chanic's or  material-man's  lien  or  for  **  re- 
pairs thereto"  priority  over  what  Is  add- 
ed, either  as  a  building  or  Improvement  or 
repairs.  It  would  be  In  violation  of  the 
plain  language  of  tbe  statute  to  permit  a 
mortgagee  toapproprlate  to  the  payment 
of  blB  debt  not  only  tbe  property  covered 
by  his  mortgage,  and  upon  which  he  re- 
lied as  secarity,  but  also  tbe  additional 
security  fnrnlshed  by  the  mechanic  or  ma- 
terial-man; and  11  would  be  Inequitable 
and  contrary  to  law  to  apply  the  mort- 
gagee's prior  security  to  the  payment  of 
tbe  mechanic's  or  material-man's  claim. 
Tbe  rights  of  both  maybe  adjusted  and 
preserved  in  a  conrt  of  equity.  This  con- 
closion  Is  entirely  consistent  with  the  case 
of  Turner  v.  Bobbins,  78  Al:  .  592.  The 
facts  in  that  case  show  that  the  mortgage 
was  upon  a  naked  lot,  and  the  mechanic's 
Hen  was  given  a  preference  upon  a  build- 
ing subsequently  erected.  Tbe  same  prin- 
ciple appUed  In  the  case  of  Stock  wdl  v. 
Carpenter,  27  Iowa,  119.  to  whlcb  we  bave 
been  r^erred.  Tbere  the  vendor's  lien  was 
apon  a  naked  lot.  and  the  buildings  after- 
wards erected. 

Cases  will  arise  under  our  construction 
whlcb  Involve  dlfficnlty  In  the  adjustment 
of  the  equities  of  the  parties,  and  enforc- 
ing their  respective  priorities;  but  the 
statute  Is  plain  in  declaring  tbe  Hen  for 
materials  and  repairs  and  fixing  Its  prior- 
ity. The  statute  Is  not  unconstitutional, 
as  wc  construe  it,  and  sboold  be  enforced 
In  all  cases  where  It  can  be  done  within 
coustitutiooal  limits.  Tbe  statute  makes 
no  provision  for  adjusting  priorities  of 
Hens  in  courts  of  common  law,  and  the 
power  of  a  court  of  law.  without  addi- 
tional legislation,  la  not  sufficient  in  all 
cases.  If  the  building  or  Improvement  Is  a 
separate,  Independent  erection  or  struct- 
ure. It  may  besold  under  execution  from  a 
court  of  law,  and  removed.  If  the  me- 
chanic's lien  be  for  a  mere  betterment  of  a 
building  or  Improvement,  or  (or  repairs 
thereto,  upon  which  tbere  Is  an  existing 
mortgage,  the  priority  of  the  lieu  cannot 
he  adjusted  and  protected  In  a  court  of 
law.  A  purchaser  at  a  mortgage  aalBt 


foreclosed  by  a  power  contained  In  the 
mortgage,  would  not  destroy  the  me- 
chanic's Hen,  further  than  as  to  bis  rieht 
to  redeem.  Anyotberlien  thestatutegives 
liim  would  continue  and  follow  the  prop- 
erty. Tbere  Is  no  doubt  but  that  tbe 
mortgagee  may  also  redeem  tbe  property 
from  under  the  mechanic's  lien  which  is 
prior  to  bis  lien.  The  mortgagee's  Hen  Is 
superior  and  prior  as  to  the  property 
covered  by  tbe  mortgage  before  tbe  me- 
chanic's or  material-man's  lien  attached, 
and  subordinate  to  tbe  lien  given  to  tbe 
mechanic  or  material-man  for  what  be 
added,  and  so  the  lien  of  the  mechanic  or 
material-man  Is  upon  the  whole  property, 
but  subordinate  to  the  mortgage  as  to 
tbe  property  covered  by  tbe  mortgage 
when  bis  lien  attached.  This  is  the  condi- 
tlon  of  the  property,  and  the  relative 
rights  of  both  are  fixed  by  statute,  and 
the  only  question  is  as  to  the  power  of  a 
court  of  equity  to  preserve,  adjnsti  and  en- 
force tlie  respective  rights  of  all. 

When  tbe  Jurisdiction  of  a  court  of  eq- 
uity is  invukHd,  all  parties  In  lutereat  may 
be  made  parties,  and  tbe  court  o(  chan- 
cery, by  reason  of  Its  elastic  power,  has 
authority  to  so  frame  Its  orders  and  de- 
crees as  to  ascertain,  adjust,  and  protect 
every  interest  and  priority.  In  adjusting 
tbe  equities  between  a  prior  huoA  Sde 
mortgagee  of  thn  land,  as  we  have  defined 
"land."  and  tbe  bolder  of  a  mecbauic's  or 
material-man's  Hen  for  betterment  of  or 
repairs  to  a  building  or  improvement,  tbe 
court  la  not  bound  by  the  contract  be- 
tween a  contractor  or  the  owner  of  the 
land  and  the  mechanic  or  material-man. 
As  between  tbe  latter.  Judgment  wIU  t>e 
rendered  according  to  contract,  but  as  to 
the  mortgagee  this  contract  is  na  inter 
alios  aet».  It  Is  clear,  under  general  prin> 
clples,  tbe  mortgagee,  by  paying  the  me- 
chanic's Uen,  could  subject  the  whole  prop* 
erty  to  his  Hen ;  and  tbere  Is  no  reason 
why  tbe  mecbauic  or  material-man  could 
not  redeem  the  property  from  under  tbe 
mortgage,  80  as  to  subject  the  entire  prop- 
erty to  hfa  claim.  Under  the  rule  declared, 
to  adjust  the  equities  of  tbe  mortgagee 
and  mechanic  or  material-man,  the  court 
should  order  a  reference,  to  ascertain  thn 
value  of  the  bnllding  or  Improvement, 
without  estimating  tbe  increased  value 
added  by  the  ImprovementB  or  repairs 
which  are  subject  to  tbe  prior  Hen  of  tbe 
mechanic  or  material-mau,  and  also  Its 
value  including  that  .added  by  the  materi- 
al or  repairs.  If  tbe  proof  shows  tbe  val- 
ue baa  not  been  enhanced  by  tbe  material 
furnished  or  repairs  made,  the  material- 
man or  mechanic  gets  nothing  as  against 
the  prior  mortgage.  On  tbe  other  hand. 
If  the  proof  shows  that  without  the  Im- 
prnvenientsor  repairs  the  property  would 
not  be  so  valuable  as  with  them,  tbe  me* 
cbanic's  or  material-man's  Hen  has  prior* 
tty  on  the  increased  value,  and.  In  propor^ 
tlon  au  the  bnllding  or  Inmprovement  la 
Increased  in  value  by  the  material  fur- 
nlohed  or  repairs  made,  tbe  rale  is  fur- 
nished for  declaring  the  relatlverighta  and 
Interest  of  the  parties  In  the  buUdlng  ur 
ImprovemeDt.  If  ttaebnllding  or  improT»> 
ments  are  sold  by  tbe  decree  of  the  court, 
tbe  proceeds  can  bfteasUy  adjusted.  As 
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stated  before,  the  power  of  tbe  chancery 
court  IB  not  limited  to  a  aale  of  tbe  prop- 
erty. In  some  cascB.  as  where  the  me- 
chanic's claim  wae  due,  and  the  property 
was  c-oTercd  by  a  mortgage  or  prior  date, 
bnt  which  did  not  mature  until  uome  time 
in  the  future,  or  where  the  owner  htid  only 
a  Ille-tinie  estate  in  tbe  bulldiusr,  it  mig:ht 
he  mare  equitable  and  necessary.  In  order 
to  protect  the  interest  of  all  parties,  to 
adopt  the  role  laid  down  in  Hoot  v.  Sor- 
rel), n  Ala.  886,  and  rent  ontthe  property. 
Tbe  retesal  of  a  roortgaKee  to  foreclose 
hts  mortgage  cannotuperate  to  defeat  tbe 
power  of  a  conrt  of  equity  to  take  care  of 
tbe  prior  Hen  of  a  mechanic  or  material- 
man. Theform  of  the  decree  enforcing  the 
liens  will  depend  more  or  leas  npon  the 
proof  as  to  the  particular  eetate  of  the 
owner,  the  condition  of  the  property,  and 
tbe  character  uf  tbe  conflicting  Hens.  All 
these  must  be  considered,  and  perhaps 
cases  will  arise  into  which  other  consider- 
ations will  enter.  Ware  v.  Shoe  Co.,  ^2 
Ala.  146,  9  South.  Bep.  136.  Where  the 
mortKaae  baa  been  legally  foretdosed  by  a 
power  of  sale  contained  In  the  mortgage, 
ft  would  seem  the  better  time  for  fixing 
the  respective  valuations  would  be  at  the 
date  of  the  foreclosure.  Ordinarily,  when 
there  has  been  no  forecloBure,  It  would 
aeem  tbe  better  time  would  be  when  tbe 
reference  1b  ordered  by  tbe  court;  but  we 
lay  down  no  Inflexible  role  on  this  point, 
aa  we  cannot  anticipate  ctrcnmstances.  A 
mortgagor  in  poasesslon  beforeforeclosure 
is  an  owner  or  proprietor,  within  the 
meaning  of  the  statute,  and  authorized  to 
contract  for  building  or  improvements  or 
repairs.  The  description  of  the  property 
In  tbe  bill  of  complaint  Is  a  substantial 
compliance  with  the  statute.  The  demur- 
rer to  tbe  bill  was  properly  overruled. 
The  cause  Is  reversed,  and  remanded,  that 
the  trial  court  may  proceed  in  accordance 
with  tbe  principles  of  law  herein  declared. 
Kothing  In  this  opinion  is  to  be  construed 
as  having  reference  to  the  statute  as 
amended  by.  the  act  of  189(MI,  p.  678, 

Eaased  by  the  last  leglBlatare.  Tbe  rights 
erein  involved  had  vested  before  the  pas- 
oage  of  that  amendatory  act.  Beversed 
and  remanded. 

Since  the  foregoing  opinion  was  pre- 
pared, the  chief  justice  has  written  a  dls- 
aenting  opinion,  and  we  do  not  deem  it 
Improper  to  notice  the  argument  adduced 
by  blm  for  holding  to  a  contrary  coneln- 
Bion.  If  tbe  learned  chief  Justice,  in  bis 
able  dissenting  opinion,  had  explained 
how  it  is  that  tbe  lien  for  a  building 
wholly  erected  upon  land  under  a  mort- 
gage Is  priorandsuperiorto themortgage, 
and  the  lien  for  an  improvement  or"  repairs 
thereto  is  secondary  and  subordinate  to 
tbe  mortgage,  his  conclusion  would  be 
machmoresatlsfactory.  Tbestatute  which 
declares  andflxestbe  priority  of  the  former 
is  that  which  declares  and  fixes  the  prior- 
ity of  the  latter,  and  the  statute  makes 
no  distinction  as  to  the  extent  and  prior- 
ity of  either.  The  Hen  for  either  stands 
npon  the  same  footing,  and  both  Hens  are 
of  equal  dignity  and  entitled  to  tbe  same 
priority  as  to  existing  mortgages.  The 
authority  for  holding  that  one  la  aenlor 
and  superior  to  the  mortgage,  and  the 
v.IOso.no.9— 11 
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other  Junior  and  subordinate  to  the 
niortgnge,  and  as  attaching  only  to  tbe 
equity  of  redemption  of  tbe  mortgagor, 
we  submit  cannot  be  found  In  the  statute 
itself.  That  this  Is  true  Is  clearly  manliest 
from  the  statute,  and  from  its  extent 
and  operation  upon  the  property  of  the 
owner  when  there  are  nu  Intervening  In- 
cumbrances, lu  eucb  case  tbe  lien  for  re- 

gairs  may  he  enforced  against  the  whole 
uilding  and  tbe  land.  It  Is  the  qaalifled 
interest  of  the  owner,  or  the  prior  Incum- 
brance, wliicb  limits  the  priority  of  tbe 
mechanic's  lien  to  that  which  was  added 
by  bis  material  or  labor,  and  prevents  It 
from  operating  on  the  whole  property. 
Tbe  court  has  not  conceded,  aa  stated 
by  the  chief  Justice,  that  tbe  lien  of  com- 
plainant for  materials  is  snbordlnate  to 
that  of  the  mortgagee.  We  expressly 
bold,  In  the  language  of  tbe  statute,  that 
It  has  priority  to  tbe  extent  of  the  value  of 
the  improvement,  and  Is  secondary  only 
as  to  tbe  property  covered  by  the  mort- 
gage before  tbe  materials  were  added. 
Tbe  facts  that  tbe  building  wholly  erected 
may  be  sold  and  removed  goes  merely  to 
the  remedy.  This  in  no  way  enlarges  or 
diminishes  the  force  and  extent  of  the  Hen 
as  declared  by  thestatute.norcantbe  mere 
right  to  remove  the  building  operate  to  pro- 
ven t  the  com  mon-la  w  principle  from  apply- 
ing which  would  subject  buildluES  BubBe- 
quently  erected  to  a  priormortgage.  It  la 
tbe  statute  which  has  this  eBeut,  and,  if 
available  to  protectabulldingtrom  tbe  op- 
eration of  thecommou-law  principle,  which 
would  subject  It  to  a  prior  mortgage,  it 
is  equally  effective  to  protect  additions  to 
the  realty,  whether  by  way  of  "Improve- 
ments or  repairs  thereto."  If  the  one  Is 
cfmstttutional,  the  other  is,  for  the  same 
principle  Is  Involved  In  both,  and  the  lan- 
guage of  the  statute  as  to  both  Is  tbe 
same.  At  common  law,  a  building  is 
merged  into  and  becomes  as  much  a  part 
of  therealty  as  "repairs  thereto;"  no  more, 
no  less.  No  fair  construction  of  tbestatute 
will  lead  to  any  other  conclusion.  The 
fact  tliat  one  may  be  severed  and  the 
other  not.  baa  nothing  to  do  with  the 
principle  of  law.  Whether  the  powers  of 
the  court  arecompetent  to  protect  and  en- 
force both  liens  is  a  different  question.  If 
a  case  should  arise  in  which  the  courts 
would  be  unable  to  afford  relief.  It  would 
be  simply  a  case  of  a  right  without  a  rem- 
edy. We  cannot  yet  see  that  this  case  la 
one  of  that  character.  It  la  conceded 
that  if  S600,  for  which  the  material-man's 
lien  Is  claimed,  had  been  expended  in  the 
erection  of  an  independent  building,  tbe 
statute  would  prevent  the  appropriation 
of  tbe  building  to  tbe  payment  of  the 
mortgage  in  preference  to  tbe  payment  of 
the  material-man's  claim.  Now,  It.  by 
reason  of  the  material  added,  the  property 
will  sell  for  more,  by  $600,  than  It  would 
have  sold  for  without  the  material,  why 
should  the  mortgagee  in  the  one  case,  any 
more  than  in  tbe  other,  be  permitted  to 
appropriate  the  additional  $600?  How 
Is  the  moi-tgagee  Injured,  if  he  gets  aJl  he 
woald  have  received  II  the  material  bad 
not  been  added,  and  what  Injoatlce  la 
there  in  the  rule  which  aecares  to  tbe  ma- 
terial-man compenaaUon  forhla  labor  and 
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materials  by  which  the  valae  of  the  prop- 
erty was  enhanced.  Suppose  In  this  rase 
there  had  been  no  Insurance,  and  alter 
the  almost  tota]  destruction  of  the  uiort- 
gage  security  by  Are  the  mortgagur  had 

Erornred  by  contract  the  reballding  ol  the 
ouse,  expeadlngorerf3,000,for  which  the 
mechanic's  n«n  attached,  could  the  mort- 
gagee, la  the  face  of  the  statute,  hare  ap- 
propriated the  whole  property  to  the  pay- 
ment of  bis  mortgage?  Such  a  construc- 
tion vould  conrert  the  statute  Into  a 
snare  to  catch  the  unwary  mechanic. 
This  Is  the  rule  which  seeniB  to  apply  in 
the  state  of  IlUnols.  The  statntes  are  not 
exactly  alike,  but  there  Is  no  difference  bo 
far  as  the  application  of  the  principle  In  in 
TolTed.  Code  III.  p.  6«5,  c.  82,  { 1,  Is  as  fol- 
lows: "That  any  person  who  shall,  by 
contract  •  •  •  with  the  owner  of  any 
lot  or  piece  of  land,  furnish  labor  or  ma- 
terials, •  •  *  In  building,  altering,  re- 
pairing, any  house,  building,  or  appur- 
tenances thereto,  shall  have  a  Hen  upon 
the  whole  of  such  lot,  and  qpon  such 
house  or  building  and  appurtenances,* 
etc.  Section  3  extends  the  lien  to  the  In- 
terest of  the  owner,  etc.  Section  17 :  **  No 
incumbrances  upon  the  land  created  be- 
fore or  after  making  of  a  contract,  under 
the  provisions  ot  this  act,  shall  operate 
npon  the  building  erected  or  material  fur- 
nished until  the  lien  In  favor  of  the  person 
doing  the  work  shall  have  been  satlsfled ; 
and,  upon  questions  arielng  between  pre- 
Tioas  incnmbrances  and  creditors,  the 
previous  incumbraace  shall  he  preferretl 
to  the  extent  of  the  value  of  the  land  at 
the  time  of  making  the  contract,  and  the 
court  shall  ascertain  by  the  lury  or  other- 
wise, as  the  case  may  require,  what  pro- 
portion of  the  proceeds  ot  any  Hale  shall  be 
paid  to  the  several  parties  In  interest." 
In  the  case  of  Bradley  t.  Simpson,  08  III. 
M,  construing  the  mechanic's  Hen  law,  the 
court  declared  that,  **  where  land  is  sold 
under  a  decree  for  a  mechanic's  Hen  upon 
which  there  Is  a  prior  Incumbrance,  and 
the  proceeds  of  the  sale  are  not  saffldent 
to  pay  both  the  claims  as  found  by  the 
decree,  they  wilt  be  apportioned,  and  the 
mor^agee  will  take  such  a  share  of  the 
net  proceeds  of  the  sale  as  the  value  of  the 
property  before  the  improvements  were 
pat  upon  it  bears  to  the  total  value  of  the 
property  after  the  improvements  were 
made,  and  no  more;"  "the  parties  have 
the  same  proportionate  interest  In  the 
proceeds  that  they  had  In  the  property 
before  It  was  sold."  In  thecaseof  Cruskey 
T.  Mannfacturing  Co..  48  111.  48S,  the  court 
uses  this  language:  "If,  for  example,  the 
owner  of  nnlncambered  realty,  with  a 
building  upon  It,  executes  a  mortgage 
tbereon,  and  afterwards  has  repairs  made 
upon  the  building,  for  which  a  mechanic's 
lien  Is  enforced,  ench  lien  woald  take  pri- 
ority over  the  mortgage  only  to  the  extent 
of  the  additional  value  given  to  the  prop- 
erty by  the  improvements.  Thns.lf  ahonse 
and  lot  worth  fifteen  thousand  dollars, 
and.  subject  to  a  mortgage,  additions  or 
improvements  are  made  by -Uie  mortgagor 
In  such  mode  as  to  make  the  premises 
worth  eighteen  thousand  dollara,  the  me- 
chanics and  material-men  •  •  •  would 
have  a  prior  lien  to  the  extent  of  tbree- 


etghteenths  of  the  proceeds  of  theea1e,and 
the  Increased  martet  value  added  to  the 
property  would  measure  the  extent  of  tha 
priority  of  their  Hen,  without  reference  to 
the  cost  of  tlie  materials  or  labor  act- 
ually furnished."  We  think  these  are  ad- 
judged cases,  direct  in  point  and  by  re- 
spectable authorities,  and  are  conclusive, 
as  far  as  that  court  can  be  regarded  as 
authority,  that  our  construction  of  the 
statute  does  not  Impart  to  the  lien  given 
for  the  materials  or  repairs  a  force  or 
right  which  affects  vested  rights,  or  In 
any  manner  conflict  with  Moftna  Cbarta. 
The  (act  that  the  Illinois  statute  made 
special  provision  that  the  relatlve'rights 
of  the  parties  might  be  ascertained  "by  a 
Jury  or otherwlse,;B8thecasemay require,** 
in  no  way  affecta  the  question  of  the  ex- 
tent and  priority  of  the  respective  Hena. 
as  given  by  the  statute;  nor  does  the  dec- 
laration in  theetatnte  that,  upon  "ques- 
tions arising  between  previous  Incum- 
brances and  creditors,  the  previous  In- 
cumbrance sbaU  be  preferred  to  the  extent 
of  the  value  ot  the  land  at  the  time  ot 
making  the  contract."  This  is  the  legal 
efttet  of  sections  8018  and  8019  of  the  Code, 
wnen  construed  together,  and  each  part 
of  the  act  Is  given  some  effect,  and  our 
courts  of  equity  are  fully  competent  to 
afford  the  same  relief. 

The  coiistructl<m  contended  for  by  the 
fbM  jnstlce  would  render  wtlrely  nuga- 
tory the  Hen  given  for  the  betterment  to 
a  building,  or  repairs  thereto,  npon  which 
there  was  a  prior  incumbrance.  We  ell 
agree  the  statute  is  not  nnconstitutlonnl. 
It  must  have  some  operation.  It  cannot 
be  controverted  that  the  powers  of  a 
chancery  court,  as  exercised  In  this  state, 
are  sufficient  to  ascertain  the  proportion- 
ate rights  ot  the  parties,  and  by  appropri- 
ate decrees,  either  by  a  sale  or  by  renting, 
nr  permitting  the  one  or  the  other  to  re- 
deem, according  to  the  circumstances  of 
the  ease,  protect  the  respective  Interests 
of  all  parties.  Each  of  the  cases  cited  by 
the  chief  justice.  Including-  the  caae  of 
Getehell  v.  Allen,  84  Iowa,  669,  so  laxgely 
quoted  from,  were  cases  where  the  wfiole 
property  upon  which  there  was  a  prior  Hen 
at  the  time  of  the  commeucement  of  the 
work  or  when  the  materials  were  fur- 
nished, was  subjected  by  the  decree  of  the 
lower  court  to  the  payment  of  the  mechan* 
ic's  lien.  We  hold  the  same  conclusion,  and 
have  cited  those  cases  to  that  point,  as 
showing  the  court  erred  in  giving  com- 
plain a  ut  a  prior  Hen  upon  the  whole  build- 
ing. Furthermore,  In  the  Iowa  canes,  we 
are  not  Informed  whether  the  court  In 
which  those  cases  originated  had  equita- 
ble jurisdiction  and  power  to  apportion 
the  priorities  of  the  respective  liens,  as 
has  the  chancery  court.  It,  In  the  eaaa 
before  us.  It  was  pending  in  the  circuit 
court,  and  no  remedy  afforded  except  the 
statutory  remedy,  we  would  hold  the 
circuit  court  had  no  authority  to  have  the 
property  sold,  and  apply  the  entire  pro- 
ceeds to  the  mechanic's  Hen.  It  would 
present  a  case  in  which  the  remedy  could 
not  be  found  In  n  court  of  law.  But,  even 
if  those  authorities  held  to  a  different  rule, 
we  feel  constrained  to  construe  our  utat- 
ute  as  we  have,  and  to  bold  that,  wher« 
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our  statute  says  "such  Hen  shall  have 
priority, "  It  lueaas  "  priority  "  Id  Its  asual 
Bcnee,  and  not  "lanlor  llenen"  or  "subse- 
quent iQuumbrance,"  as  assumed  In  the 
dlaaeatlue  opinion,  and  upon  which  as- 
samptlon  his  argument  entirely  rests.  We 
think  it  Is  the  duty  ol  the  court  to  pro- 
tect and  enforce  their  reBpectlre  priorities 
as  fixed  by  the  statute,  in  all  cases  where 
the  power  ol  the  court  Is  competent  tor 
this  purpose. 

The  chiel  Justice  aslcB  In  his  opinion  why 
It  was  the  legislature  conferred  Jurisdiction 
upon  cnnrts  of  equity  when  the  amount 
claimed  1b  not  less  than  $100.  We  have 
mode  no  Investigation  of  the  reasona 
which  Influenced  the  legislature.  We 
take  the  law  as  It  Is,  and  we  find  that 
section  3048  provides  that  "any  lieu  pro- 
vided -for  under  the  provisions  of  this 
chapter,  where  the  amount  claimed  ia  not 
lees  than  one  hundred  dollars,  may  also 
be  eDforced  by  bill  In  equity."  The  act 
confers  the  Jurisdiction  generally  upon  a 
fH>nrt  of  equity,  and,  having  Jurisdiction, 
It  may  enforce  the  lien  accoruing  to  Its 
own  powers.  In  the  present  suit  the  sura 
Involved  exceeds  $100,  and  tbe  only  ques- 
tion Is  whether  the  chancery  court  Is  com- 
petent to  adjust  the  equities  of  the  differ- 
ent liens.  When  the  present  act  was  orig- 
inally adopted  the  legislature  may  have 
thought  that,  under  the  authority  of 
MontandoD  v.  Deas,  14  Ala.  38,  the  chan- 
cery court  bad  Jurisdiction  without  hav- 
ing It  specially  conferred  by  statute.  It 
may  have  been  supposed  that,  under  the 
authority  of  the  case  of  Westmoreland 
T.  Foster,  60  Ala.  448.  a  decision  rendered 
by  the  present  chief  Justice,  where  it  Is 
held  that  chancery  court  had  Jurisdiction 
to  enforce  the  landlord's  lien,  Independent 
of  the  statutory  remedy  famished  by  a 
court  of  Ihw.  Be  this  as  It  may,  thtp 
court  decided  in  Walber  v.  Dalmwood,  80 
Ala.  246,  and  Chandler  v.  Banna,  7tt  Ala, 
882.  that  the  chancery  conrt  did  not  have 
Jurisdiction  to  enforce  the  mechanic's  lien, 
"In  the  absence  of  some  special  ground  of 
eqnltable  interposition,  such  as  would 
render  inadequate  the  remedy  prescribed 
In  a  court  of  law,"  and  after  these  decis- 
ions were  rendered  the  legislature  saw 
proper  to  confer  Jurisdiction  generally  up- 
on a  conrt  of  equity  to  enforce  the  lien, 
"without  alleging  or  proving  any  special 
gotind  of  equitable  Jurisdiction. "  It  Is  Im- 
pliedly conceded  in  both  the  authorities 
(80  Ala.  and  73  Ala.,  supra)  that  cases 
might  arise  In  which  the  remedy  prescribed 
in  a  court  of  law  would  be  Inadequate, 
and  It  wonid  be  necessary  to  resort  to  a 
ennrt  of  equity.  When  these  dedsloDB 
were  rendered,  it  wonld  seem  the  court 
bad  In  view  that  the  necessit^y  to  adjust 
different  equities  and  conflicting  Hens 
might  arise  under  the  statute.  The  chief 
justice  states  us  follows:  "Uodor  the 
opinion  of  the  majority  of  the  conrt.  the 
right  and  remedy  for  repairs  put  on  a 
building  which  was  on  the  premises  at 
the  date  of  tbe  mortgage  wonld  be  much 
more  compenratlng — much  more  nearly 
adequate— than  if  the  claim  were  for  an 
improvement  entirely  new.  Can  the  leg- 
islature have  intended  this  advantage  to 
taim  who  only  repalrg  an  old  building. 
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over  the  material-man  and  mechanic  who 
furnishes  materials  and  constructs  a  new 
one?  Did  the  legislature  Intend  to  give 
to  the  builder  this  inadequate  compensa- 
tion for  an  improvement  entirely  new, 
and  leave  It  to  tbe  courts  to  secure  to  the 
repairer,  by  Interpretation,  a  full  qaaBtnm 
valebat  for  what  he  may  have  added?" 
We  would  reply  by  asking,  did  the  legiala* 
ture  Intend  to  compensate,  la  whole  or  in 

Eart,  one  who  constructs  a  new  building, 
y  permitting  him  to  remove  It  from  tbe 
premises,  and  did  thp  legislature  Intend  to 
deny  all  compensation  to  one  who  makes 
the  repairs  thereto?  Ifso,  Inwhat  part 
of  tbe  statute  Is  this  intent  to  be  found 
which  makes  this  difference?  Why  were 
liens  for  repairs  put  upon  the  same  plane 
as  liens  tor  building  a  structure,  it  It  was 
expected  that  the  courts  wonld  give  tbe 
two  liens,  by  Judicial  interpretation,  a 
different  plane,  making  tbe  one  a  prior 
Hen  and  the  other  secondary  and  subor- 
dinate,—a  mere  "well  without  water?" 
The  opinion  further  proceeds:  **Can  it  be 
that  tbe  legislature  intended  to  grant  the 
special  relief  my  brothers  have  awarded 
to  complainant  In  this  case  when  the  val- 
ue of  the  repairs  amnunts  to  one  hnndred 
dollars  or  upwards,  and  to  withhold  It 
when  It  falls  below  that  sum?  Would 
there  be  any  Jaatlce  In  such  discrimina- 
tion?" If  the  act  is  plain,  it  is  not  for 
this  court  to  impugn  the  Intent  of  the  1^- 
ielature.  But  we  call  attention  to  the 
statement  of  the  chief  Justice  when  he 
summarizes  his  conrlusion  under  the  third 
propuBltion.  It  is  as  follows:  "The  only 
remedy  or  resource  left  to  the  material- 
man and  mechanic  was  tbe  right  to  re- 
deem from  Wlmherly  by  paying  off  the 
older  Incumbrance,  and  then  enforcing  the 
collective  liens  for  their  bsneflt;  or  they 
could  enforce  their  claim  against  Mui- 
ford's  equity  of  redemption,  or  await 
Wimberly's  foreclosure,  and  claim  pay- 
ment out  of  the  snrplna,  should  anyclilng 
be  left."  We  ask,  in  what  court  can  "the 
collective  Hens  fur  their  benefit"  be  en- 
forced? or  In  what  court  can  they  "en- 
force their  claim  against  Mulford's  equity 
of  redemption?"  The  statute  itself  fur^ 
nlshes  no  such  remedy.  A  chancery  court 
alone  has  Jurisdiction  of  these  quAstloDS, 
and  we  reply,  In  the  language  of  the  chief 
Justice:  "Con  It  be  tliat  the  legislature  In- 
tended to  grant  the  special  relief  tbe  chief 
Justice  contends  for  where  the  collective 
liens  amount  to  one  hundred  dollars  or 
upwards,  and  without  It  when  it  falls  be- 
low that  sum?  Would  there  be  any  Jus- 
tice In  such  discrimination?"  The  sum- 
mary of  the  chief  Justice  necessarily  con- 
cedes that  the  rights  granted  to  tbe  me- 
chanic and  material-man  are,  as  we  hold, 
independent  of  the  statutory  remedy, 
"specially  provided  tor  its  enforcement  In 
the  statute, "  as  stated  in  another  part  of 
his  opinion;  and  without  regard  to  tbe 
limitation  of  $100,  as  prescrilwd  in  section 
3048  of  tbe  Code,  may  enforce  In  a  court  of 
ctaancery,  under  section  720  of  the  Code, 
which  gives  Jurisdiction  to  the  chancery 
court  "in  all  civil  cases  In  which  a  plain 
and  adequate  remedy  is  not  provided  Id 
other  Judicial  tribunals." 
The  aeeoDd  pruposldon  of  the  chief  Jua- 
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tice  Iq  his  Bommary  1b  "that  the  material- 
man's and  mechanic's  lien  Is  inferior  to 
WImberly's  Hen.  [the  mortgage.]  and 
boand  only  Mulford's  equity  of  redemp- 
tion. "  As  to  the  property  covered  by  the 
mortgage  when  the  materials  were  added 
or  a  building  wholly  erected,  this  Is  true; 
but  this  Is  not  true,  and  Is  directly  In  the 
face  ol  the  statute,  as  to  a  new  building, 
or  materials  fumiehed  or  repairs  made. 
As  to  tbese,  the  statute  directly  decluree 
this  lien  "shall  have  priority  over  all  other 
lima,  mortgages,  whether  existing  at  the 
time  the  materials  are  furnished  or  anbse- 
qoently  crea ted. "  To  hold  that  the 
words  **Bucb  Hen,"  as  used  Id  section  8019, 
refers  only  to  the  lien  gWen  upon  a  build- 
ing wholly  erected,  would  Impute  to  the 
legislature  a  want  of  knowledge  of  the 
ordinary  meaning  of  words,  and  rtfHolve 
the  section  Into  an  absurdity;  for,  uoteRS 
the  words  "such  Hen  "  Includes  the  lien  for 
material  and  repairs,  then  there  Is  no  pro* 
vision  in  the  statute  for  enforcing  the  lien 
for  material  and  repairs,  even  In  cases 
where  the  mortgage  was  subsequently 
created.  No  one  contends  that  this  would 
be  a  proper  constraction  ol  the  statute. 
We  hare  given  the  statute  a  great  deal 
of  study.  It  should  be  so  construed  as 
to  give  some  effect  to  every  claune.  and  a 
construction  which  leaves  to  a  sentence  or 
clause  no  field  of  operation  should  be 
avoided  as  far  as  poBBlble.  Lehman  v. 
Robinson.  59  Ala.  219;  Ex  parte  Uunlap, 
71  Ala.  73.  Onr  conclusion  is  the  only 
solution  of  the  difficult  question  Involved, 
as  we  understand  the  purpose  of  the  stat- 
ute. It  does  uo  Injustice  to  either  party ; 
It  rests  upoD  equitable  principles,  and 
doea  not  violate  Magna  Cbarta. 

Stone,  C.  J.,  {dissenting.)  Our  statute 
(section  8018,  Code  1886)  provides  that 
mechanics  and  material-men.  "  who  shall 
do  or  perform  any  work  or  labor  upon,  or 
furnish  any  material,  fixtures.  •  •  • 
for  any  building  or  Improvement  on  land, 
or  for  repairing  the  same,  nnder  or  by 
virtue  of  any  contract  with  the  owner  or 
proprietor  thereof,  •  *  ■  shall  hare 
a  Hen  therefor  on  snch  building  or  improve- 
ment, and  on  the  land  on  which  the  same 
Is  situated,  to  the  extent  In  ownership  of 
all  the  right,  title,  and  Interest  owned 
therein  by  such  owner  or  proprietor." 
Section  8019:  "Such  Hen,  as  to  the  land, 
shall  have  priority  over  all  other  llena, 
mortgagee,  or  Incumbrances  created  sub- 
sequently to  the  commencement  of  the 
work  on  the  building  or  Improvement,  or 
repairs  thereto;  and. as  to  the  building  or 
Improvement,  it  aball  have  priority  over 
ail  other  Hens,  mortgages,  or  Incum- 
brances, whether  existing  at  the  time  of 
the  commencement  of  such  work  or  subse- 
quently created;  and  the  person  entitled 
to  such  Hen  may,  when  there  is  a  prior 
lien,  mortgage,  or  incumbraace  on  the 
land,  have  it  enforced  by  a  sale  of  the 
building  or  improvement,  under  the  pro- 
visions of  this  chapter,  and  the  purchaser 
may,  within  a  reasonable  time  thereafter, 
remove  the  same."  Section  3021 :  "  When  a 
lien  attaches  under  the  preceding  section, 

fisectlon  }{020,  which  relates  to  biiUdings  or 
inpruvementa  on  land  held  under  lease,] 


the  lesRor,  at  any  time  before  a  sale  of  the 
property.  shaU  have  the  right  to  diacharge 
the  Banie  by  paying  to  the  holder  the 
amount  secured  thereby."  The  purpose  of 
this  section  is  to  enable  the  lessor  to  pro- 
vent  the  removal  uf  the  building  or  Im- 
provement from  the  land,  by  paying  off 
the  Hen  upon  It.  The  foregoing  are  all 
the  statutory  provisions  which  are  ma- 
terial to  a  correct  decision  of  this  case. 
The  facts  of  this  case  are  all  clearly  shown 
In  the  pleadings  and  In  the  agreed  state- 
ment of  facts.  There  Is  no  dispute  of  fact 
about  anything  thle  court  need  decide. 
R.  M.  Mnlford  occupied  as  a  residence  a 
lot  adjoining  the  city  of  Birmingham,  on 
which  were  a  dwelling-house  and  other 
Improvements  necessary  tor  Its  occupancy 
as  a  dwelling.  Mulford  bad  executed  a 
mortgage  on  the  lot,  **  together  with  all 
and  singular  the  tenemen  ts,  hei-edlta- 
ments,  and  appurtenances  thereto  belong 
Ing,"  to  T.  P.  Wlmberly,  to  secure  the 
payment  of  a  note  of  f4,000,  payable  at  a 
bank.  The  mortgage  was  executed  in 
October,  1S89,  and  was  properly  recorded 
in  the  probate  office  of  Jefferson  connty, 
the  county  in  which  the  lot  Is  sltnated. 
At  the  time  the  mortgage  was  executed 
Mulford  was  the  owner  of  the  property  In 
fee,  and  resided  on  it.  The  dwelling  was 
almost  destroyed  by  Are  in  189t),  but  the 
kitchen  part  of  the  dwelling  was  only  par- 
tially consumed,  and  outhouses  in  the 
yard  were  left  unharmed.  At  and  before 
that  time  the  property  was  under  insur- 
ance for  the  benefit  of  Wimberly,  the 
mortgagee;  and  when  tbe  amount  of  the 
loss  was  adjusted  In  August,  1^90,  the  sum 
of  92,664  was  ascertained  to  bethe  amount 
of  the  loss  BufTernd  by  tbe  Are,  and  this 
was  paid  by  the  Ineuranne  company.  It 
was  then  agreed  between  Wimberly  and 
Mulford  that  the  said  iuBurance  money 
should  be  expended  In  restoring  the  dwell- 
Ing'house  to  a  habitable  condition,  the 
house,  when  restored,  to  atlll  continue 
under  the  mortgage;  and.  It  any  anm  be- 
yond the  f2.661  was  expended  on  the 
building,  Mulford  was  to  supply  it,  and 
was  to  continue  In  the  occupancy  of  the 
house  subject  to  the  mortgage.  Under 
this  agreement  the  house  was  rebuilt  on 
the  site  of  the  one  burned,  and  the  92.664 
were  exhausted  In  the  erection.  The 
house  not  being  completed,  or  not  being 
flnished  up  to  the  sattsfaetton  of  Mulford, 
he  Incurred  additional  expense  In  material 
and  workmanship  which  went  into  the 
body  of  the  bouse.  The  debt  thus  in- 
curred Is  some  9600.   This  additional  ex- 

Eense  was  incurred  on  credit,  without  the 
nowledge  or  consent  of  Wimberly,  and 
the  act  has  never  been  ratified  by  him.  It 
Is  not  shown  that  he  even  knew  that  the 
expense  being  incurred  was  in  excess  of 
the  92.664.  The  verlfled  statement  of  ma- 
terials and  workmanship  required  under 
sections  3022-^24,  Code,  were  made  out 
against  R.M.MulforJ,  without  any  notice 
whateverofWImberly's  claim  or  mortgage. 
The  mechanics  who  did  the  work,  having 
acquired  the  ownership  of  the  material* 
men's  claim,  filed  the  present  bill  to  en- 
force both  claims  by  a  aule  of  the  property 
on  which  the  bouse  was  erected,— proper- 
ly, in  the  present  cose,  on  which  tbe  bouse 
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was  repaired  or  completed.  The  bill  was 
fileO  January  2»,  1891,  aud  sets  forth  tbat 
Hulfurd  was  n  citizen  ol  Jefferson  county, 
—the  county  In  which  the  property  is  sftu- 
ated.— and  that  WImberly  resided  In  Lee 
county,  a  hundred  miles  or  more  away. 
While  the  eult  was  pending,  aud  after 
WImberly  had  answered  the  bill,  to-wlt, 
on  March  28,1891,  he  sold  the  property 
under  the  power  of  sale  contained  In  the 
mortgase,  having  previously  given  the 
requisite  notice,  and  one  Uyde  was  set 
down  as  the  purchaser  at  94.910.41,  the 
nmouut  of  the  murtK^ge  debt,  and  the 
exi>en8e  of  the  foreclosure.  A  deed  was 
made  to  Uyde,  and  on  the  same  day  the 

Property-  was  recooveyed  by  Hyde  to 
t'imberly.  No  money  was  paid,  and  It 
was  practically  a  pnmhaae  by  WImberly 
at  bis  own  sale.  The  mortgage  gl  ves  to 
the  morteagee  no  ilgtit  to  purchase  at 
his  own  sale. 

There  are  two  reasons  why  the  sale  un- 
der the  power  can  exert  no  Influence  in 
this  case:  F/rat.  when  the  bill  was  filed 
(January  29, 1891)  no  attemptto  foreclose 
the  mortgage  by  sale  undertbe  power  bad 
been  made.  II  the  bill,  when  filed,  con- 
tained no  equity,  the  subsequent  act  of 
WImberly  cannot  give  it  equity.  To  au- 
thorize a  suit  in  chancery  for  relief,  the 
facta  on  which  complainant  relies  for  re- 
covery must  be  existent.  It  Is  not  enough 
tbat  they  come  Into  existence  afterwards. 
Planters'ft  M.  Mut.  Ins.  Co.  v.  Selma  Sav. 
Bank,  68  Ala.  685;  Rapier  v.  Paper  Co.,  64 
Ala.  33u:  Banks  v.  Thompson,  7Ft  Ala.  531; 
Malone  v.  Marriott,  64  Ala.  486;  Peevey  v. 
CabanlsB,  70  Ala.  253  ;  3  Brick.  Dig.  p.  679. 
Second.  WImberly,  for  all  equitable  pur- 
poses, being  the  purchaser  at  his  own  sale, 
the  sale  and  conveyances  made  did  not  Id 
tbe  slightest  degree  Impulr  or  change  the 
equitable  rights,  or  the  manner  of  their 
aasertlon,  tbat  any  third  person  may  have 
had.  Subsequent  Incambrancers  had  pre- 
cisely the  same  equitable  rights  after  the 
Bald  sale  as  they  could  have  asserted  be- 
fore. Tbe  statutes  under  consideration 
do  not  attempt  to  secure  to  mechanics 
or  material-men  a  lien  paramount  to 
older  valid  Hens.  If  it  did  so  attempt, 
we  would  be  forced  to  deny  such  relief, 
for  the  attempt  would  be  to  deprive 
the  owner  of  his  property  without  "due 
process  of  la  w.  **  The  lien  the  statute  con- 
fers la  only  **  to  the  extent  In  ownership  of 
all  tbe  right,  title,  and  Interest  owned 
ther^D  by  such  owner  or  proprietor;" 
that  Is,  the  oue  who  procures  the  ma- 
terials to  be  furnished,  or  the  mechanic's 
labor  to  be  performed,  thereby  gives  a  lien 
co-exteusive  with  his  ownership,  and  no 
more.  If  he  have  only  a  leasehold  estate, 
a  part  Interest  less  than  the  whole,  an 
equity  of  redemption,  or  an  equitable 
right  to  demand,  or  receive  title  on  pay- 
ment of  the  purchase  money,  the  mechanic 
or  material-man  acquires  a  lien  on  that 
title  or  right,  and  nothing  more.  He  does 
not  and  cannot  acquire  a  larger  right  or 
interest  than  hia  employer  owned.  It  is 
axiomatic  that  no  one  can  convey  or  In- 
comber  property  beyond  tbe  extent  of  bis 
ownership.  I  understand  Justice  Colxhah 
Id  fala  opinion  to  concede  what  Is  stated 
above. 


It  the  employer  f owner  or  proprietor, 
as  he  la  designated  In  the  statute)  own 
tbe  unincumbered  fee,  then  no  dIflSculty  will 
be  encountered  In  enforcing  the  Hen.  The 
statute  gives  a  lien,  not  only  on  the  build. 
lug  or  improvement  erected,  or  added  to 
or  repaired,  but  also  on  the  lot  on  which 
It  stands.  The  entire  property,  lot  and  all. 
If  necefleary,can  be  sold  In  dl»:hargeof  the 
lien,  even  though  tbat  Hen  be  only  for  re- 
pairs put  on  the  building.  Such  Is  tbe 
statute.  If,  however,  the  owner  or  pro- 
prietor, prtwurlng  the  work  to  be  done  or 
materials  furnished,  have  not  an  untn- 
cumbered  title  to  the  lot.  then  the  stat- 
ute provides  a  different  rule.  If  the 
workmanship  and  materials  ar^  em- 
ployed In  the  erection  of  a  new  building 
or  Improvement,  which  can  be  removed 
aud  leave  the  property  as  It  was  before 
the  building  or  Improvement  was  com- 
menced, then  there  Is  a  first  and  para- 
moDUt  lien  on  tbe  building  or  improve- 
ment, which  can  be  enforced  by  a  sale 
of  such  building  or  Improvement,  "and 
the  purchaser  may,  within  a  reasonable 
time  thereafter,  remove  tbe  same."  And, 
In  sacb  case,  the  mechanic  and  material- 
man each  has  an  additional  Hen  on 
whatever  title  to  or  Interest  In  the  lot  tbe 
owner  or  proprietor  owned  at  the  time 
the  lien  commenced  to  attach.  In  the  two 
categories  stated  above,  tbe  rights  and 
remedies  of  tbe  several  parties  are  clearly 
deUned  In  the  statute,  and  are  easy  of 
enforcement.  Cases  arise  In  which  the 
claim  of  the  mechanic  or  material-man  Is 
for  labor  donu  or  materials  furnished  for 
thecompletlon  of  an  unfinished  building  or 
Improvement,  or  for  repairs  on  such  build- 
ing or  Improvement,  at  a  time  when  the 
fee-simple  title  Is  not  in  the  person  who 
procures  the  materials  to  be  furnished  or 
tbe  services  to  be  rendered,  and  yet  both 
tbe  material  and  services  become  so  incor- 
porated In  tbe  building  as  not  to  be  sep- 
arable from  It,  BO  as  to  leave  It  in  the  con- 
dition it  was  In  before  the  repairs  were 
made.  Tbat  Is  this  case.  It  Is  manifest 
tbat  neither  a  sale  of  the  entire  property, 
nor  of  the  building  on  which  the  repairs 
were  put,  nor  a  removal  of  tbe  building, 
can  be  resorted  to  In  such  case.  Either 
course  would  deprive  the  older  llenee,  tbe 
mortgagee,  of  his  property,  without  due 
process  of  law.  It  rnsalts  that  for  tbe 
case  we  have  In  band  the  statute  points 
out  no  specific  mode  of  enforcing  tbe  lien. 
It  must  therefore  be  determined  on  equi- 
table principles.  The  claim  of  a  mechanic 
or  material-man  Is,  at  least,  but  a  Hen, — 
a  right  to  have  the  claim  enforced  as  a 
charge.  The  statute  makes  Itsubordlnate 
tu  all  older  valid  Hens;  and,  If  it  did  not, 
tbe  constitutional  barrier  would  have 
made  it  so.  Mag^a  Charta  made  It  so. 
Except  to  the  extent  tbe  statute  provides 
specially  for  its  enforcement.  It  stands  on 
no  higher  plane  than  other  valid  liens; 
and  we  have  seen  there  Is  no  statutory 
provision  which  points  out  the  remedy  in 
a  case  like  this.  We  have  simply  tbe  case 
of  a  Junior  llenee  attempting  to  collect  his 
claim  out  of  property  that  is  subject  to  an 
older  valid  lien.  In  tbe  opinion  of  my 
Brother  Colbuan,  it  is  admitted  that 
Wlmberly's  claim  Is  tbe  older,  and  Its 
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bona  SdOB  la  not  queetloned.  Sappoae 
the  complaloants  In  thin  chhp  filled  the 
pualtioD  of  a  junior  mortgaKee.  and, 
to  make  the  analofcy  striking,  suppose 
the  eoaalderatloo  of  sacb  Junior  mort- 
RBge  had  been  (or  laon^  whicb  was  ex- 
pended In  repairs  on  the  house  covered 
by  the  senior  mortgage.  Or  suppose 
the  case  ol  a  vendor's  lieu  (or  unpaid 
purchase  money,  no  title  beins  made, 
and  a  mechanic  asserting  a  Hen  against 
the  vendee  In  posaesiilon  tor  repairs  put 
upon  and  Incorporated  In  a  dwelling  that 
was  on  the  premises  before  the  agreement 
of  sale.  Can  Ingenuity  draw  a  distinction 
Id  principle  between  either  ol  the  cases 
supposed  and  the  case  we  have  In  band? 
And  would  any  one  contend,  in  either  of 
the  cases  snppueed,  tliat  any  other  princi- 
ple was  Involved  than  that  which  always 
obtains  when  there  la  a  junior  and  auenlor 
mortgagee? 

I  hold  the  following  propositions  are 
eoclearly  established  tbatnot  a  respectable 
authority  can  be  funod  In  opposition  to 
either  of  them :  First.  The  mortgage  to 
WImberly  being  duly  spread  on  the  rec- 
ords of  the  county  In  which  the  lot  was  sit- 
uated, and  that  mortgage  being  the  older 
lien,  this,  In  law,  was  and  Is  the  equiva- 
lent of  actual  notice  to  the  mechanic  and 
roaterlal-man  of  the  existence  of  that  older 
Hen.  8  Brick.  Dig.  p.  679,  §§  8,  9.  Second. 
The  complainants  In  this  case,  being  only 
subsequent  Incumbrancers,  bad  no  right, 
either  at  law  or  In  equity,  to  compel  that 
older  mortgagee  to  enforce  bis  Hen,  either 
by  torecloaure  or  otherwise,  in  order  that 
tbdr  Junior  Interests  might  be  carved  oat 
of  It.  Their  only  right,  like  that  of  any 
other  Junior  Incumbrancer,  was  to  redeem 
the  property  from  the  older  lienee,  and 
thereby  secure  their  sabrogatlnn  to  his 
rights.  Kelly  v.  Longshore,  7A  Ala.  203, 
and  authorities  cited.  Third.  There  is  not 
an  adjudged  case,  not  even  excluding 
those  cited  by  my  Brother  Coleuan, 
which  holds  that  a  Junior  incumbrancer, 
although  his  labor  or  money  may  faaveen- 
hanced  the  value  of  the  security,  can  coerce 
the  enforcement  of  the  lien,  as  a  means  of 
carving  hie  alleged  interest  or  lien  out  of 
it,  unless  there  is  a  statute  conferring  the 
right.  ODrstatateglTtngtomecbanlcaand 
materlal-raen  a  lien  was  approved  March 
6, 1876.  B^ore  that  time  we  bad  no  stnt- 
ate  on  the  subject  that  was  like  the  pres* 
ent  one.  Code  1867,  §{  8101-3104.  Its  pro- 
visions, so  far  as  the  principles  necessary 
to  be  decided  in  this  case  are  coucemed, 
are  Identical  with  those  of  Code  Iowa,  S§ 
2130,  2139.  2140,  2141.  The  Iowa  Code  was 
adopted  In  1878,  three  years  before  our 
statute  was  enacted.  The  complete  Iden- 
tity of  language  found  In  each  of  the  sys- 
tems, on  the  points  material  to  this  case, 
demonstrates  that  our  statute,  being  the 
latter,  must  have  been  copied  from  the 
Iowa  statute.  Such  Identity  of  expression 
could  not  be  accidental.  The  substantial 
re-enactment  of  a  statute  which  has  been 
cunstrued,  and  has  acquired  a  ttxed  Ja- 
dlciol  construction.  Is  a  legislative  adop- 
tion of  the  construction.  3  Brick.  Dig.  p. 
749,  S  16.  Seven  of  our  decisions  are  cited 
In  favor  of  tnls  principle.  Gletchell  v.  Allen, 
34  Iowa,  669.  was  decided  in  1872,  lour 
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years  before  our  statute  was  enacted. 
The  Iowa  statute  was  offeree  before  that 
time.  Code  Iowa,  1851,  §  981  et  seq.  The 
Iowa  case  was  not  distinguishable  in  pur- 
pose or  principle  from  the  one  we  have  la 
hand.  The  court  said:  the  case  of  a 
mortgage  upon  land  and  the  boildings 
thereon,  made  before  the  mechanic's  Hen 
attaches,  the  mortgagee  will  hold  the  prop- 
erty as  against  the  mechanic.  How  la  It 
when  Improvements  In  the  way  of  addi- 
tions or  repairs  to  the  building  are  made 
after  sneh  mortgage?  The  mortgage  binds 
the  bouse;  the  improvements  of  the  char* 
acter  Indicated  become  a  part  of  the 
house,  and  are,  as  it  were.  Incorporated 
with  It.  After  the  ImproTements  are 
made,  they  do  not  remain  separate  and 
distinct  from  the  building.  They  have 
lost  their  distinctive  character;  the  house 
Includes  them ;  tbey  are  a  part  ol  the 
house;  the  mechanic's  Hen  cannot  defeat 
the  mortgagee's  right ;  and.  for  the  aame 
reason,  section  1S55  does  not  apply  to 
such  a  case.  That  section  simply  pro- 
vides that  a  mechanic's  Hen  for  work  or 
materials  furnished  to  erect  buildings, 
after  the  execution  of  a  mortgage  on  the 
land.  Is  a  paramount  lien  against  the 
buildings,  but  is  not  a  lien  on  the  land. 
But,  If  the  mortgage  covers  the  building, 
the  mechanic  cannot  enforce  his  Hen 
aicalust  It,  and  cauae  it  to  be  sold  and 
separated  from  tbe  land.  These  views, 
we  think,  are  based  uponeouod  principles, 
and  lead  to  equitable  results.  Should  a 
contrary  doctrine  prevail,  It  would  be 
within  the  power  of  a  mortgagor  to  rnln 
the  security  of  his  creditor,  by  making  Im- 
provements upon  the  building  covered  by- 
hls  mortgage,  which,  in  fact  and  Inlaw, 
would  but  become  a  part  of  the  buHding 
Itself.  The  case  before  us  serves  to  illus- 
trate the  Injustice  of  such  a  rule.  Another 
story  Is  added  to  a  house  already  bound 
by  the  mortgage.  The  story  cannot  be 
separated  from  the  house;  It  Is  a  part  of 
it.  It  would  be  a  great  hardship  tu  the 
mortgagee  to  permit  his  securl^^y  to  be 
defeated  or  Impaired  by  the  act  of  the 
mortgagor  In  thus  adding  to  his  build- 
ing. The  mechanic  or  material-man  can- 
not complain.  He  had  notice  of  the  mort* 
gage,  and  knew,  or  was  bound  to  know, 
tbe  purpows  for  whicb  the  materials 
were  furnished  orworkwas  done  byhlm;" 

Tbe  language  copied  is  taken  entirely 
from  Chief  Justice  Beck's  opinion,  on  a 
statute  from  which  oura  was  in  substance 
copied,  and  In  a  case  from  which  oars  is 
not  dlstlngnishable  In  principle.  Is  there 
any  hitch  or  faulty  link  In  the  reasoning 
otChlefJasticeBEfx?  Can  it  be  answered? 
As  I  nndertand  the  opinion  of  my  Brother 
CoLRMAN,  he  concedes  that  WImberly'a 
mortgage  has  an  older  and  paramount 
Hen ;  and  he  does  notcontend  that  the  me> 
chanlc  or  material-man  ran  claim  a  Hen  for 
the  value  or  agreed  price  nt  the  materials 
and  work  put  into  the  bouse.  Their  Hen  ex- 
tends, according  to  hia  views,  only  to  the 
enhancement  of  price  caused  thereby, 
which  the  bonse  and  other  property  cov- 
ered by  the  mortgage  will  bring  when  put 
to  sale.  Now,  how  is  this  to  be  aacer- 
talned?  The  house  must  needs  be  sold  as 
an  entirety,  and  hence  the  sale  will  (nrnisli 
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DO  data  fur  determlnlDK  the  enhancement 
of  price.  la  it  to  be  ascertained  by  a  ref- 
erence, and  on  opinion  eTldence?  Ir  It 
lant  to  a  paramoant  llenee,  nay,  la  It  la  w- 
fnl,  tu  carve  ont  of  hia  eeenrlty  a  lunlor 
Incnmbraoce,  placed  there  without  hia 
knowledge,  and  wltbont  his  conaent.  and 
to  fix  Its  valae  oramonnt  on  testimony 
each  as  tbla?  The  statute  fflvea  a  lien— a 
Junior  lien — for  the  value  of  the  materials 
and  mechanical  labor,  and  It  ffivea  It  for 
the  whole  value.  It  Kivea  It  In  no  other 
form.  In  a  cane  like  tbla,  that  lien  Is  on  the 
equity  of  redemption, — Mulford's  owner- 
ship of  the  property.  On  what  principle 
can  that  Men  be  transformed  into  a  lien  on 
the  whole  property  for  the  enhanced  value 
imparted  to  It  by  the  material  and  wnrk- 
manahlp  furnished,  and  that  Uen  made  en- 
forceable par/ pawii  with  the  older  mort- 
gage lien?  The  statute  confers  no  such 
lien,  and  provides  no  machinery  tor  carv- 
fnic  it  out.  No  adjudged  caaecan  be  found 
which  Justifies  such  proceeding  under  a 
statute  like  imrs.  Tbe  Illinois  casee  cited 
by  my  Brother  Coleman  are  rested  on  the 
express  language  of  their  statute,  which 
directs  In  what  manner  the  lien  for  repairs 
mnat  be  enforced.  That  court  elmply  fol- 
lowed the  statute  of, that  state.  Vae  have 
no  such  statute,  and  yet  the  majority 
opinion  of  my  brothers  sopplles  the  omit- 
ted danse,  and  constrnes  oar  statute  as  if 
It  were  a  copy  of  tbe  Illinois  statute. 

An  additional  argument :  VPlien  an  en- 
tirely new  building  or  improvement  is 
erected  at  the  instance  of  the  mortgagor, 
on  land  previously  mortgaged  by  bim,  the 
statute  declares  a  Hen  in  faror  of  the  me- 
chanic and  material-man,  and  the  extent 
of  it.  It  is  on  the  building  or  Improve- 
ment so  erected  which  may  be  sold  and 
removed  from  the  premises.  This  is  the 
remedy  given  by  statute,  and  It  gives  no 
other,  except  a  Hen  on  tbe  mortgagor's 
equity  of  redemption.  It  is  manifest  that 
tbe  lien  on  tbe  building,  with  the  right  to 
Witt  and  remove  It.  would  In  most  cases  be 
very  Inadequate  security.  All  men  know 
that  tbe  sale  of  a  building,— even  of  a 
frame  building.— If  the  purctaaaer  be  re- 
quired to  remove  It  from  the  premises, 
would  yield  only  a  fraction  of  the  value  of 
tbe  materials  and  workmanship  employed 
Id  Its  construction;  and.  If  tbe  building 
were  of  brick,  this  disparity  would  be 
mneb  greater.  Tetltls  manifest  that  in 
cane  of  an  entirely  new  building,  on  land 
previously  mortgaged,  sale  and  removal 
would  be  the  on&  means  ol  enforcing  the 
Hen  of  the  mechanic  and  material-man. 
This,  because  this  statute  which  secures 
the  Hen  gives  this  remedy  for  its  enforce- 
ment.  Now,  under  the  opinion  of  the  ma- 
jority of  the  court,  the  right  and  remedy 
for  repairs  put  on  a  building  which  was 
on  the  premises  at  the  date  of  the  mort- 
gage would  be  much  more  compensating 
— 'much  more  nearly  adequate— than  If  tbe 
claim  were  for  an  improvement  entirely 
new.  Can  tbe  l^Islature  have  intended 
this  advantage  to  bim  who  only  repairs 
an  old  building  over  the  materlal-mnn 
and  mechanic  who  furnish  materials  and 
Gonstroct  a  new  one?  Did  the  legislature 
Intend  to  give  to  the  builder  this  Inade- 
qnate  compensation  for  an  Improvement 


entirely  new,  and  leave  It  to  the  courts  to 
secure  to  the  repairer,  by  Interpretation, 
a  tulX  quantum  v&Iebat  tor  what  he  may 
have  added?  The  present  proceeding  Is 
In  equity.  The  very  nature  of  the  relief 
granted  In  tbe  majority  opinion  In  this 
case  forbids  that  It  shall  or  can  be 
awarded  In  any  court  other  than  one  hav- 
ing chancery  jurisdiction.  Liens  secured  to 
mechanics  and  material-men,  under  our 
statutes,  are  enforceable  In  equity  only 
"  when  tbe  amount  claimed  is  not  loss 
than  une  hundred  dollars, "  unless  a  spe- 
cial ground  uf  equltyjnrisdlctiunis  alleged 
and  proved.  Code  1886,  %  S048.  I  have 
shown  that  the  complaluant  Is  without 
semblance  of  equitable  right  to  compel 
Wimberly  tu  foreclose  his  mortgage,  and 
havo  thus  shown  that  tbe  present  bill  la 
withoafspecial  ground  of  equitable  Juris- 
diction. "  Can  It  be  that  tbe  legislature  in- 
tended tograntthe  special  relief  my  broth- 
ers have  awarded  to  complainant  In  this 
case,  when  the  value  of  the  repairs  amounts 
to  $100  or  upwards,  and  to  withhold  it 
when  it  falls  betow  that  sum?  Would 
there  be  any Justiceln  sucb  discrimination  ? 
We  presome  tbe  leglsiatare  intended  to 
deal  equaUy  and  fairly,  and  benee  should 
not,  by  Interpretation,  stretch  this  purely 
statutory,  yet  t>eneflcla1,  system  to  conse- 
quences the  leglslaturedld  notexpresa  and 
cuuld  not  have  Intended. 

Isumniariie  my ownconcluslons:  First. 
At  the  time  when  the  materials  and  work- 
manship were  tumlsbed  In  this  case,  Wlm- 
beriy's  mortgage  was  on  record.  This,  In 
la  w,  was  the  sn  me  as  If  tbe  material-roan 
and  mechanic  bad  had  actual  notice  of  tbe 
mortgage,  and  that  MnUord's  ownership 
was  only  an  equity  of  redemption.  jS^ec- 
ond.  The  material-man  and  mechanlceach 
acquired  a  Iien,but  It  was  inferior  to  Wim- 
berly's  Hen,  and  bound  only  Mulford's 
egnlty  of  redemption.  Third.  Tbe  only 
remedy  or  recourse  1^  to  tbe  material- 
man and  mechanic  was  the  right  to  re* 
deem  from  Wimberly  by  paying  off  the 
older  Incumbrance,  and  then  enforcing  tbe 
collective  liens  for  their  benefit;  or  tbey 
conid  have  enforced  their  claim  against 
Mulford's  equity  of  redemption;  or  they 
coald  await  Wlmberly's  Inreclosnre,  and 
claim  payment  ont  of  the  surplus,  sboold 
anything  be  left.  It  is  my  conclusion  tbat 
tbe  decren  In  this  case  should  be  reversed, 
and  the  bill  dismissed. 

Clopton,  J.,  concurs  In  this  opinion. 


(N  Ala.  MO 

liOXIIBTIIXB  St  N.  B.  Go.  T.  Obr. 
(Suprms  Count  qf  Alaliama.  Hov.  0,  IStfi.) 

17B0U0IHaB  09  UaSTBB— PLUDIK0— XVIDEVO^ 

ImTBooTiom. 
1.  Li  an  action  Sffalnst  a  railroad  company 
for  damages  resulting  in  the  death  of  a  brake- 
maD  In  defendant's  employ,  tlte  complaint,  avor- 
rins  the  natore  of  the  defect  in  the  appliaiioea  by 
which  the  iDjnries  were  cansed,  and  that  Uie  in- 
JTUT  was  oaased  by  the  negligence  of  a  person  la 
defendant's  employ,  intrusted  with  the  duty  of 
soperintendenoe.  and  that  platntifl's  intestate 
was  employed  by  defendant,  and  was  in  dis- 
char^  of  his  dn^  at  tbo  time  hn  was  killed, 
Bofflolently  states  a  cause  of  action,  and  it  need 
not  aver  the  nature  of  the  saperintendenoy  in- 
trusted to  the  person    whose  negUgenoe  tbe  in- 
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Jnrtes  were  oansed,  or  of  the  employment  of  the 
person  to  whose  orders  deceased  was  bound  to 
conform,  or  of  the  orders  from  conforming  to 
which  his  injariea  resulted. 

2.  Oral  testimony  will  not  be  admittud  In  re- 
gard to  a  rulo  of  the  railroad  company,  printed 
in  a  boob,  when  the  beok  is  not  produced,  or  its 
absence  accounted  for. 

8.  A  general  charge  which,  considered  as  a 
whole,  and  coostroed  in  connection  with  the  evt- 
denoa,  states  tiie  law  correctly,  will  not  work  c 
reversal  because  some  of  its  provisions  are  too 
abstract,  when  it  does  not  affirmatively  appear 
that  the  Jury  was  misled. 

4.  'Where  the  record  does  not  show  that  the 
charges  refused  by  the  court  below  were  offered 
in  wriUng,  as  required  by  Code  Ala.  %  2756,  the 
aupreme  court  will  not  presume  t^t  ttiey  were. 

AppeHl  from  city  court  of  Decatnr, 
William  H.  Simpson,  Judge.  Affirmed. 

Action  by  Horace  Orr,  administrator, 
against  (be  Louisville  &  NRsbville  Bail- 
road  Company  for  damages  for  tbe  killing 
of  plaintiff's  intestate.  Judgment  for 
plaintiff.  Defendant  appeals.  Fur  former 
hearing,  see  8  Soatb.  liep.  860. 

Tbis  action  was  brought  by  Horace  Orr, 
aa  tbe  administrator  ol  Henry  Griffin,  de- 
ceased, and  sought  to  recover  damages 
for  Inluriet)  resulting  In  the  death  of  plain- 
tiff's intestate,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant.  There 
were  several  grounds  of  demurrer  Inter- 
posed to  the  complaint,  one  of  which  was 
Bustalued  by  tbe  coart,  and  the  others 
overruled.  These  grounds  are  sufflclently 
stated  in  the  optnlun,as  are  also  the  aver- 
mentsof  thecomplaint.  Theclrcnmstances 
of  tbe  accident  nnre  that  the  plaintiff's  In- 
testate, while  In  tbe  employment  of  tbe 
defendant  as  a  brakeman,  and  discharg- 
ing his  duty  as  such,  was  going  from  one 
portion  of  a  moving  train  to  another,  ana 
Id  jumping  from  a  gate  ol  a  car,  called  « 
"gondnla,**  to  another  car  loaded  with 
rock,  the  gate  from  which  be  Jumped  fell 
back,  and  be  fell  In  between  the  cars,  and 
was  run  over  and  killed.  It  was  tbe  cus- 
tom of  tbe  defendant  to  have  the  gates  of 
these  cars  fastened  by  books,  but  in  this 
Instance  tbe  gate  was  notao  fastened,  and 
from  the  place  from  which  tbe  plaintiff 
Jumped  he  could  not  see  or  discover  that 
such  gate  was  not  thus  properly  fastened. 
All  the  material  tacts,  as  disclosed  by  the 
bill  of  exceptions  on  this  appeal,  are  sub- 
stantially tbe  same  as  when  the  case  was 
here  at  a  former  term,  and  special  refer- 
ence Is  here  made  to  the  report  of  tbe  case 
as  found  In  91  Ala.  548.  and  8  South.  Ber>- 
860.  As  bearing  on  the  question  of  nes^- 
gence,  the  plaintiff  offered  in  evidence  cer- 
tain printed  rtileH  and  regulations  of  tbe 
defendant  corporation.  The  defendant 
objected  to  the  introduction  of  these  rules 
In  evidence,  and  duly  excepted  to  the 
conrt's  overruling  his  objection.  These 
rnles  arc  tbe  same  as  those  offered  on  the 
former  appeal,  as  shown  In  the  statement 
of  facts  in  the  report  of  said  case.  The  de- 
fendant reserved  many  exceptions  to  seg- 
regated portions  of  the  court's  general 
charge,  which  was  gplven  In  writing;  but 
ft  is  not  deemed  necessary,  In  view  of  tbe 
opinion  of  this  court  on  tbe  prraent  ap- 
peal, to  state  theeeportlons  of  the  general 
charge  excepted  to.  At  tbe  request  of  the 

{>lalntin  In  writing,  the  court  gave  the  Tol- 
o  wing  charge:  "U  the  jury  believe  bum 


the  evidence  that  Henry  Griffin  was  In  the 
discharge  of  bis  duty  as  brakenian  when 
befell  between  the  cars  and  was  iiilled, 
and  that  the  cause  of  his  fall  was  a  defect 
In  the  fastenings  of  the  gate  of  the  car. 
wblch  bad  not  been  discovered  and  reme- 
died owing  to  the  negligence  of  the  defend- 
ant, or  tit  soma  person  In  defendant's  em- 
ploy, and  Intrusted  by  It  with  thednty  of 
seeing  that  tbe  ways,  works,  machinery, 
or  plant  of  defendant  were  in  proper  con- 
dition, and  If  they  further  believe  from 
the  evidence  that  said  Henry  Griffin  did 
not  know  of  such  defect,  it  any,  and  that 
be  exercised  due  care  In  passing  from  car 
to  car,  and  his  said  tall  was  not  tbe  result 
of  his  own  negligence  or  caralessness,  and 
tbat  his  own  negligence  did  not  contrib- 
ute to  his  injury,  then  the  verdict  of  tbe 
jury  must  be  tor  tbe  plaintiff."  Tbe  de- 
fendant excepted  to  tbe  giving  of  this 
charge,  and  also  separately  and  severally 
excepted  to  tbe  refusal  ot  the  court  to  give 
many  charges  asked  by  It,  bat  It  Is  not 
stated  tbat  tbe  charges  asked  by  the  de^ 
fendant  were  In  writing.  The  plaintiff 
had  verdict  and  Judgment  tor  91.583.  Tbe 
defendant  prosecutes  this  appeal,  and  as- 
signs as  error  the  various  rulings  of  the 
cuurt  upon  the  pleadings,  evidences,  and 
charges. 

Brlckell,  Bania  &  ISyater,  for  appellant. 
Wert,  :ipeHke  A  CaUabaa  and  B.  R .  Ood- 
bey,  for  appellee. 

Clopton,  J.  The  grounds  of  demurrer, 
the  overruling  of  wlilcb  constitutes  the 
first  five  assignments  of  error,  are  (1) 
that  the  complaint  does  not  state  with 
certainty  tbe  act  or  omission  ot  defend- 
ant, or  ot  Its  servants  or  employes,  which 
caused  tbe  Injury  to  plaintiff's  Intestate; 
(2)  that  it  doea  not  show  the  nature  of 
the  superintendency  intrusted  to  a  person 
other  than  the  conductor;  nor  (8)  tbe  nat- 
ure ot  the  service  or  employment  ot  the 
person  to  whose  orders  deceased  cnn- 
torraed;  (4)  that  it  does  not  show  what 
tbe  orders  were;  and  (6)  that  it  shows 
tbe  injury  was  caused  by  the  negligence  of 
deceased.  The  complaint  avers  that  the 
defect  In  tbe  works  and  machinery  by  rea- 
son ot  which  the  injury  was  caused  con- 
sisted In  tbe  failure  to  provide  fastenings 
to  the  gate  or  drop-door  of  a  car,  over 
which  deceased  passed  in  the  discharge  ot 
bis  duty  as  brakeman.  It  further  avem 
that  Price,  tbe  conductor,  or  some  person 
(afterwards  averred  to  be  Sullivan)  In  tbe 
employment  ot  defendant.  Intrusted  with 
the  duty  ot  seeing  tbat  the  works  and 
machinery  were  In  proper  condition,  was 
required  by  the  rules  and  regulations  of 
defendant  to  see  that  all  gates  or  drop- 
doors  of  the  cars  were  kept  fastened  and 
provided  with  proper  fastenings  in  such 
way  that  It  would  be  sate  tor  a  brakeman 
to  pass  over  a  train  ot  cars  from  brake  to 
brake.  It  also  avers  that  plaintiff's  intes- 
tate, who  was  employed  by  defendant  In 
the  copacity  of  brakeman,  and  subject  to 
the  orders  of  the  cond  uctor,  while  In  the  dis- 
charge of  his  duties  as  brakeman*  and 
passing  from  car  to  car  In  obedience  to 
special  Instructions  given  by  tbecondactor, 
or  sDch  otber  person  to  wbom  superin- 
tendmcy  bad  been  Intrusted,  stepped  on 
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tbe  gate  or  door  at  the  eod  of  a  flat-car, 
which  gBve  way,  whereby  plaintiff's  In- 
teetate  was  thrown  untier  and  between 
the  cars  and  kilted.  Under  tbe  rale  laid 
down  In  Ballroad  Co.  v.  George,  10  South. 
Rep.  145,  (present  term.)  which  followed 
oar  former  rnlinga,  It  Is  not  ueeessary  to 
aver  tbe  natnre  of  tbe  superin tendency  in- 
trusted to  the  person  by  whose  negligence 
tbelnlnry  was  cansed.norof  the  service 
or  employment  of  the  person  to  whoM 
orders  the  deceased  was  bound  to  eon- 
form,  nor  of  the  orders  or  directions  from 
conforming  to  which  his  injuries  resulted. 
The  complaint  avers  the  other  facts  essen- 
tial as  a  basis  of  liability  under  section 
2590  of  the  Code,  under  which  it  Is  framed. 
It  Is  true,  It  proceeds  to  set  forth  in  tbe 
altematire  two  or  more  of  the  causes  or 
acts  of  negligeuce,  thereby  imparting  un- 
certainty whether  it  was  Intended  to  aver 
that  the  Injury  was  caused  by  reason  of 
the  defects  In  the  works  and  machinery, 
or  by  tbe  negligence  of  a  person  Intrust- 
ed with  superintendence,  or  of  a  person  to 
whose  orders  deceased  whs  bound  to  con- 
form. This  was  bad  pleading,  bat  this 
ground  of  demurrer  was  sustained ;  in  all 
other  respects  the  complaint  Is  sufficient. 

When  this  case  was  before  us  on  a  former 
appeal,  (91  Ala.  64S,  8  South.  Bep.  SGO,) 
rules  149, 160,  and  165  were  held  relevant 
and  admissible  in  evidence.  Notbing  ap- 
pears from  tbe  present  record  justifying  a 
departure  from  the  ruling  then  made. 
The  testimony  of  the  witness  Price  as  to 
the  rule  requiring  brabemen  to  see  that 
everything  connected  with  the  cars  is  in  a 
safe  and  proper  condition  was  properly 
excluded.  It  having  been  shown  on  cross- 
examination  that  the  rule  was  printed  In 
a  book,  which  was  not  produced,  nor  its 
absence  accounted  for.  Railway  Co.  t: 
Propst,  00  Ala.  1,  7  South.  Rep.  635.  The 
general  cbai^  must  be  considered  as 
a  whole,  not  in  disconnected  parts. 
Though  the  segregated  parts  may  state 
the  legal  propositions  too  broadly  or 
may  not  express  all  the  essential  elements 
of  a  recovery,  yet  If  the  general  charge, 
when  considered  as  an  entirety,  and  con- 
strued in  connection  with  tbe  evidence,  as- 
serts tbe  law  correctly,  a  disconnected 
paragraph,  tbongh  too  broad  or  too  nar- 
row, will  not  work  a  reversal.  Wllllaras 
T.  State,  83  Ala.  68,8  South.  Rep.  748;  Gib- 
son T.  State,  89  Ala.  121,  8  South.  Rep.  98. 
The  general  charge  was  written  at  length. 
It  seems  to  have  been  prepared  with  care, 
and  was  Intended  to  present,  and  does 
present,  the  case  In  all  its  phases  In  which 
itshouldbeconsldered  by  tbejury.  Consid- 
ered as  a  whole.  It  declares  correctly  tbe 
law  on  each  phase  of  the  facts  which  the 
erldence  tends  to  establish ;  the  duty  of 
dettodant  to  provide  safe  and  salts  ble  ap- 
pliances for  its  employes ;  the  principles  on 
which  the  liability  of  tbe  employer  de- 
pends when  the  injury  Is  caused  by  any 
defect  in  the  works,  ways,  machinery, 
or  plant,  and  as  to  the  contributory  neg- 
ligence of  plaintiff's  Intestate,  whether  It 
arose  from  the  doty  of  examining  and 
seetns  that  tbe  gate  or  door  of  the  ear 
was  in  proper  condition,  or  from  the  want 
of  ordlnaiT  can  and  caution.  Gonnsel, 
howeror,  do  not  contend  that  the  dlseun- 


neeted  parts  of  the  general  charge  except- 
ed to  state  the  law  incorrectly,  but  that 
some  of  them  are  abstract.  A  chaise  can- 
not be  considered  abstract  when  there  Is 
any  evidence  tending  to  support  Its  hy- 
pothesis, and  if  abstract,  the  giving  of 
such  cbarge  Is  not  a  reversible  error  If  It 
asserts  a  correct  legal  proposition,  and  It 
does  not  affirmatively  appear  that  the 
Jury  were  misled.  As  to  wliether  the  duty 
was  devolved  on  the  brakeman  of  seeing 
that  the  car  was  In  proper  condition,  or 
whether  he  selected  a  dangerous  when  a 
safe  way  was  apparent  to  blm,  or  wheth- 
er he  was  acting  In  the  discharge  of  bis 
duty,  and  exercised  due  care  in  passing 
over  the  car  to  his  post  of  duty,  the  evi- 
dence Is  not  undisputed,  and  Inlerences 
are  to  be  drawn  therefrom.  There  Is  evi- 
dence tending  to  show  that  the  switch  up- 
on tbe  main  track  was  the  deceased's  post 
of  duty  In  order  to  uncouple  the  rear  car 
so  that  It  could  remain  on  the  main  track 
and  the  empty  cars  push  back  on  the 
spur  track,  and  tbat  he  was  going  to  this 
post  of  duty  when  he  was  killed.  The 
only  error  we  discover  In  the  general 
charge  is  In  that  part  which  Instructs  the 
jury  that  a  preponderance  of  the  evidence 
is  sufficient  to  authorize  a  verdict.  This, 
however,  was  not  excepted  to,  and  Is  not 
assigned  as  error.  The  statute^  requires 
that  all  churges  moved  for  by  ^ther  party 
must  be  in  wrltiag.  IE  asked  verbally, 
they  may  be  properly  refused.  The  record 
does  not  show  that  the  cbar&res  requested 
by  defendant  were  In  writing,  and  the 
court  will  not  preeume  them  to  be  in 
writing.  MyattB  v.  Bell,  41  Ala.  222.  For 
this  reason  we  cannot  consider  the 
charges  asked  by  defendant.  Affirmed. 

  (48  La.  Ann.  1098) 

State  ex  ivl.  Guktis      Stbtbdobbb'  & 

XiONOSBOBBMBN'S     BBNBVOI^NT  ASB'M. 

(No.  10,8SO.) 

{SupmM  CHnurt  of  LouMana.  Kov.  10,18OL 
48La.  Ann.) 

ASSOCIATIOM— EXPOUION  OF  MbBIBBB— CONSTITn- 
TION  XND  BT-L1.W8. 

1.  When  persons  enter  Into  b  volontary 
agreement  ana  inoorporata  themselvee  Into  en  m- 
sooiatlon  for  the  parpose  of  carrying  ont  the  ob- 
jects and  purposes  of  the  association,  and  one  of 
the  meml>ers  violates  the  rales  of  the  associa- 
tion, and  is  fined,  and  dismissed  for  non-pay- 
ment of  the  fine,  he  cannot  complain  if  the  ob- 
jects for  which  the  association  was  created  are 
not  contrary  to  pabllc  polIcT,  or  some  statute  reg- 
ulation, ana  the  fine  and  dismissal  were  In  pur- 
suance of  the  rales  and  regulations  of  the  asso- 
ciation. 

a.  When  two  labor  organizations,  in  the  same 
line  of  boBlness,  meet  in  conference,  and  adopt 
roles  tbr  the  government  of  their  members,  and 
these  rules  are  afterwards  adopted  Iw  each  asso- 
ciation, and  are  not  In  conflict  with  the  constitu- 
tion and  by-laws  of  the  association  adopting 
them,  they  will  be  ooosldered  as  addlti<ms  to  its 
oonatitatlon  and  by-laws. 

{SylUOnu  by  the  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Nicholas  H. Bightob,  Judge. 
Affirmed. 

B.  H.  Bryan,  for  appellant.  Benry  P. 
Burt,  for  appellee. 

McEn£RT,J.  This  is  a  proceeding  for  a 
»cod6  Ala.  I  aree[  " 
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mAndamua,  brongbt  on  the  relation  of 
Thomaa  Cartle  against  the  Ktevedoree'  & 
LiOngBhoremen'B  Benerolent  Aaaoclatlon, 
un  the  allegatluns,  In  substance,  that  re- 
lator Is  a  resident  of  the  city  of  New  Or- 
leans; that  he  wfts  a  member  of  the  iSteve- 
dores'  &  Longshoremen 'b  Benevolent  Ab- 
soctation  of  Mew  OrieaoB  from  the  time  of 
Its  orgranlsaton  antil  April  14*1890;  that 
Bald  asBoclatlun  Is  a  bony  corporate  under 
the  laws  of  the  state  of  Louisiana ;  that 
Bald  corporation  has  adopted  a  constitu- 
tion and  code  of  by-laws  under  Its  charter 
for  the  gorernmeat  and  control  and  no- 
tice of  ItB  members,  a  copy  of  which  Is  an- 
nexed to  and  filed  with  the  petition ;  that 
the  franchise  as  a  member  Is  valuable,  as 
shown  in  said  copy,  a  member  being  en- 
titled to  money  relief  when  sick,  to  be 
buried  at  death,  and  other  benefits  set 
forth  therein ;  that  by  article  IS  of  the  said 
constitution,  and  section  8,  art.  6.  of  by- 
laws, no  member  can  t>e  expelled  for  any 
offense  without  having  an  opportunity  of 
defending  himself,  which  opportnnlty  shall 
be  written  or  printed  notice  from  the  re* 
cording  secretary  that  he  must  appear  at 
a  stated  meeting  to  answer  the  charge  or 
charges  brought  against  htm,  end  lie 
shall  also  be  furnished  a  copy  of  the 
charges  preferred;  that,  notwlthBtanding 
these  pruvlBions,  and  notwithstanding 
the  fact  that  relator  was  not  Indebted  to 
said  asBoclatlon  In  any  amount,  and  al- 
though no  charge  or  charges  ol  any  kind 
had  ever  been  made  against  him  of  any 
violation  of  the  law,  rule,  or  regulation 
of  said  corporation,  and  no  notice  ot  any 
kind  ever  served  on  him,  said  association 
Illegally  and  without  any  warrant,  either 
Inlaw,  or  In  their  laws,  adopted  for  the 
notice  of  their  members,  expelled  relator 
from  his  membership  in  said  corporation ; 
that  by  said  illegal  and  unwarranted  ex- 
pulsion and  deprivation  of  his  rights 
of  membership  relator  has  already  been 
damaged  In  a  sum  more  than  $100,  and 
that  he  will  be  damaged  each  and  every 
day,  to  the  extent  ol  fO  per  day.— his 
wages;  that  he  Is  excluded  from  his  fran- 
chise because  he  can  no  longer  obtain  em- 
ployment at  hia  occupation  as  longshore- 
man, nor  can  he  follow  said  occupation 
until  he  is  restored  to  membersbip:  that 
he  Is  not  only  damaged,  as  aforesaid,  by 
biBexpulslon.bnt  his  membership  is  woru 
at 'least  fl.OOO;  that,  though  relator  has 
been  a  member  of  said  corporation  from 
Its  organization  up  to  the  time  ot  his  ex- 
pulsion, no  charge  of  any  violation  ot  Its 
laws  has  ever  been  made  ugainst  him,  nor 
has  he  ever  been  tried  or  tound  guilty  of 
any  violation  of  Its  laws ;  that  the  ac- 
tion ot  said  corporationatltsmeeting  held 
April  14,  1890,  expelling  said  relator.  1b 
aosolntely  null  and  void,  and  can  produce 
no  force  and  effect;  that  relator  sought 
redress  at  the  hands  ot  said  corporation, 
which  refused  him  any  relief,  and  his  only 
adequate  remedy  Is  a  mandamus.  Alter- 
native writs  issued,  and  the  corporation 
responded  in  substance:  First,  a  general 
denial  nf  all  the  allegations  in  the  petition. 
It  then  charges  that  relator  was  dropped 
tram  his  membership  for  a  failure  to  pay  a 
fine  Inflicted  for  a  violation  ot  the  general 
rules  of  the  aasociatlon,  and  more  es- 
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peclally  of  the  conference  rules  ot  the  labor 
associations,  which  form  part  of  the  laws 
and  regulations  ot  respondent  associa- 
tion ;  that  relator  was  properly  tried,  and 
Ipgallyconvlcted  and  fined, and  acquiesced 
therein,  and  failed  to  pay.  and  was  legally 
dropped;  that  when  the  conference ruloa 
were  made  ndator  was  a  party  to  them, 
has  acted  thereunder,  and  Is  estopped  to 
deny  their  validity ;  and  that  said  confer- 
ence rules  are  now  legally  part  and  parcel 
of  the  laws,  rules,  and  regulations  of  the 
respondent  association.  The  matter  was 
heard,  and  the  lower  court  refused  the 
maodamvs,  and  plaintiff  and  relator  ap- 
pealed. 

The  defendant  aasociatlon  ia  incorpo- 
rated under  the  laws  ot  the  state.  The 
constitution  and  hy-Iaws  ot  the  defendant 
corporation  are  made  a  part  ot  the  record. 
There  la  do  rule  or  regulation  in  the  con- 
stitution and  by-laws  which  prohibits  the 
corporation  from  entering  into  an  agree- 
ment for  tbepurpoaeof  carnringoat  the 
object  for  which  the  corporation  was  cre- 
ated. Therefore  any  such  agreement,  made 
with  the  consent  of  Its  members,  duly 
ascertained,  will  be  legal  and  bindlngnpon 
said  members.  There  is  another  labor  or- 
ganlEatif>n  in  the  city  of  New  Orleans,  called 
the  "Longshoremen's  Protective  Gnlon. ** 
In  order  to  put  an  end  to  a  "strike,**  the 
two  associations  entered  into  an  agree- 
ment to  regulate  the  conduct  of  their 
members  working  on  the  levee.  These 
regulations  are  called  "Conference  Roles," 
and  were  established  and  adopted  by  all 
the  members  of  each  association.  In 
adopting  these  rules  the  two  assoi'lations 
met  In  Joint  conference,  each  presided  over 
by  Its  president,  and  Its  organliatioo  pre- 
served. It  la  alleged  that  the  relator  was 
not  present  when  these  rules  were  adopt- 
ed, but  he  never  protested  against  them, 
worked  under  them,  and  thus  approved 
them,  and  is  therefore  bound  by  them. 
Rule  11  ot  these  rules  teas  follows:  "Any 
member  who  shall  leave  a  ship  at  which 
be  la  working  to  go  to  another  ship  to 
work,  nnlees  said  work  has  been  stopped 
for  the  space  of  five  hours,  shall  be  fined 
the  sum  of  ten  dollars  for  each  offense. " 
Rule  8  of  said  rules  Is  as  follows:  "All 
violations  of  these  conference  rules  shall 
be  tried  by  the  conference  committee,  and 
all  fines  Inflicted  lor  vlolatiODS  ot  confer- 
ence rules  shall  be  collected  by  tiie  violat- 
ing member's  assoclattoD.  and  one-half  ot 
his  fine  shall  be  paid  over  to  the  other 
association,  through  the  conference  com- 
mittee, fifteen  days  from  the  date  of  con- 
viction." Thia  conference  committee  Is 
composed  ot  24  membera,  12  from  each  as- 
sociation. The  relator  violated  rule  11, 
and  was  tried  and  convicted  and  sen- 
tenced to  pay  the  penalty.  He  received  no 
notice,  in  accordance  with  the  rules  of  the 
association  to  which  he  belonged,  but  ne 
appeared  voluntarily,  and  submitted  to 
the  }urisdiction  of  this  qiias/ tribunal.  He 
therefore  waived  the  notice.  Having  negr- 
lected  and  refused  to  pay  the  peoalty,  be 
was  dropped  from  the  roll  of  membership, 
in  accordance  with  the  provisions  of  sec- 
tion 2,  art.  2,  ot  the  constitution,  which  Is 
aslolloi^s:  "Any  member  who  does  net 
pay  up  the  fall  amount  of  taiilndebtedne« 
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to  thia  assodatlon  on  tfae  Becond  Mod-  | 
days  In  January,  April.  July,  end  Octo- 
ber shall  be  Buspended  from  all  pecnnlarr 
benents  tor  three  months;  and  any  mem- 
ber who  neglectB  or  refuneH  to  pay  np  bis 
arrears  tor  six  months  shall  be  considered 
an  bavlni;  renounced  the  asBociatlon,  and 
blB  name  [shall  be]  stricken  from  the  roll." 
The  One  tboB  Imposed  became  due  tbe  as- 
■oclatlon  of  which  relator  was  a  member. 
It  then  fell  under  the  roles  of  theassocla* 
tlon  lor  collectloD.  It  In  Disced  by  the  re- 
lator that  this  r^nlatlon  agreement  be- 
tween the  two  associations  was  In  con- 
flict with  and  contrary  to  the  constitution 
and  by.iaws  o1  the  defendant  associa- 
tion; that  the  agreement  did  not  become 
a  part  of  the  constitution  and  by-laws  of 
tbe  liongshoranen'B  Henevolent  ABBoela- 
tlon;  and  that  he  cannot  be  deprived  of 
bis  right  of  membership,  as  said  agree- 
ment and  conference  rnles  are  null  and 
Told.  Bnt  as  we  have  said,  there  Is  noth- 
ing In  the  constitution  and  by-laws  pro- 
blbltlng  each  an  agreement.  Conceding, 
therefore,  that  they  were  enacted  outside 
of  any  provision  made  by  the  constitution 
and  by-lawB  of  the  association.  It  is  evi- 
dent that  the  relator  consented  to  them, 
and  they  became  at  least  tbe  by-laws  of  a 
volnntary  association  of  which  be  was 
a  member.  He  was  Instrumental  In  cre- 
ating the  qaaal  tribunal  which  inflicted 
the  penalty,  and  vnlnntarily  submitted 
to  Its  JnrtadictlOD.  He  has  therefore  no 
right  to  complain,  nnleee  It  Is  shown  that 
the  ogref^ment  thus  entered  into  by  hiui 
was  contrary  to  public  policy.  Immoral, 
nnfnst,  and  oppressive,  or  that  the  pen- 
alty was  arbitrarily  Inflicted,  contrary  to 
the  rules  and  regaiatiuns  prescribed  by 
tbe  rules  for  tbe  Infliction.  It  appears, 
however,  that  these  "Conference  Bntos" 
were  adopted  separately  by  each  labor 
orgaaisatafm  at  a  eeparate  meeting.  In 
adopttaiff  them  each  oi^anlsation  exprnes- 
]y  repealed  all  laws  and  regulations  In 
conMct  with  them.  It  was  new  matter. 
There  was  no  rule  or  regulation  changed, 
altered,  or  amended,  and  these  conference 
mlea  were  In  reality  additional  by-laws, 
made  tor  the  government  ol  tbe  members 
of  each  association.  The  by-laws  enact- 
ed by  the  asscHiiatlon  were  binding  on  all 
of  ItH  members.  They  are  positive  laws 
for  their  government  so  long  as  they  are 
members.  They  are,  in  fact,  a  contract 
between  all  tbe  members,  and  mast  be  en- 
loreed,  like  other  contracts,  nnlees  It  ap- 
pears they  are  in  contravention  of  some 
law.  contrary  to  poblle  ptjlicy,  or  Immor^ 
al.  The  rnles  nnder  which  therelator  was 
tried  were  observed.  He  had  an  oppor- 
tunity of  being  heard,  and  the  conference 
committee.  In  inflicttng  the  penalty,  was 
not  Influenced  by  mnll'*e.  The  Judgment 
was  not  against  natural  justice.  Jndg- 
mmt  affirmed. 

ftt  La.  Aaa.  UK)   

AvavmstaLY.ljAWLXBaettU.  (Xo.10.748.) 

(Supreme  Court  €f  Loufetona.  April  87, 1891, 
4  La.  Ann.) 

Taxation— Ausssmekt—Dbsoriptiok  or  Pbop- 
EBTT— Vauditt  or  Balb. 
1.  Proper^  assessed  mast  be  described  with 
vnffloient  certainty  to  identify  It,  so  that  the 
owner  cannot  be  misled  by  tho  description. 
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8.  Wben  there  hu  heoi  no  valid  sssessment 

of  property,  a  sale  nndw  Act  88  of  18Si  1*  a  aal- 
lity. 

ON  BEBEAKINO. 

The  showing  made  by  appellees  Jnsttflfls  a 
reconsideration  of  oar  hnal  decree  agunst  them, 
and  a  remanding  of  the  cause. 
{ayHalma  by  the  Court.) 

Appeal  from  civil  dlBtrtct  eoart,  parish 
of  Orleans;  FBBDaaiCK  D.  Kuie,  Jadge. 
Reversed. 

W.  S.  Beaedtet,  for  appellantB.  Jfoias  A 
Titcbe,  for  appellees. 

McEn-grt,  J.  The  plaintiffs  purchased 
at  tax-sale,  under  the  provisions  of  Act 
82  or  1884,  certain  property  situated  In  the 
city  of  New  Orleans.  They  brought  suit 
to  be  pat  in  possesHlon  uf  said  property. 
A  writ  of  "selsura  and  posseesloo"  issned. 
The  execution  of  the  writ  was  enjoined 
by  Edward  J.  Lawiese,  who  all^cea  that 
hie  minor  children  were  owners  of  tbe 
property,  having  inherited  Ic  from-  their 
mother. 

Several  reasons  are  alleged  for  the  nulli- 
ty ot  the  same.  Some  of  them  do  not  re- 
qaire  consideration  aa  they  have  already 
been  passed  upon  by  this  court  adversely 
to  the  claim  of  the  plaintiffs  In  injunction. 

But  among  thegroonds  for  the  nalllty 
of  the  sale  It  is  averred  that  the  property 
was  not  assessed  in  the  name  of  the  own- 
er, and  the  aBsesHmeDt  was  illegal  fur 
want  of  certainty  In  tbe  description  of  the 
property.  The  plaintiffs  rely  upon  the 
cases  ot  Lake  and  Douglas,  reported,  re- 
spectively. In  40  La.  Ann.  142,  8  South. 
Bep.  479.  and  41  La.  Ann.  765,6  South. 
Rep.  676.  In  both  of  these  cases  certain 
Indispensable  preregulsites  were  enumer- 
ated as  being  essential  to  the  validity  of 
a  tax-sale  under  said  Act  82  of  1884. 
Among  these  essentials  It  was  declared 
that  the  property  must  have  been  aa- 
sessed.  In  the  case  of  In  re  Douglas  It 
was  said:  " The  doctrlnu  te  that  the  leg- 
Islatare  may  make  the  ttix-deed  conclu- 
sive evidence  of  compliance  with  every  re- 
qnirement  which  the  legislature  might 
originally.  In  the  exercise  of  Its  discretion, 
have  dispensed  with."  Tbe  assessment 
1b  tbe  foandatiun  for  the  eolleetlon  of  the 
tax.  The  legislature  cannot  dispense 
with  It.  The  property  assessed  must  be 
so  described  as  to  Identify  it,  and  not  mis- 
lead tbe  owner.  The  tax  for  which  the 
property  was  sold  was  for  the  year  187N. 
It  appears  that  all  subsequent  taxes  have 
been  paid.  It  Is  reasonable  to  suppose 
that  the  tutor  of  tbe  minor  children  has 
been  misled  by  tbe  description  of  the  prop- 
erty on  the  assessment  rolls.  The  prop- 
erty was  described  as  one  lot,"  No.  26."  or 
7  and  8  in  square  831,  measuring  68  feet 
front  on  Canal  street,  by  a  depth  of  114 
feet.  The  plan  of  the  property  and  tbe 
deed  of  tbe  property  to  the  defendants 
raryso  radicallyfrom  the  description  that 
It  cannot  be  Identified,  eliher  by  nnmbera 
or  by  meaaorement.  There  was.  in  fact, 
no  assessment  of  the  property.  This  was 
essential  to  a  valid  sale  under  Act  82  of 
1884.  In  re  Donglas;  In  re  Lake.  There 
was  no  irregularity  In  the  asaeseraent 
which  was  cured  by  said  act,  because  there 
w  as  no  aseessment  of  tbe  property.  It  Is 


Digitized  by 


'172  80UTHEBK  BE 

therefore  ordered,  adJiidKed.  and  decreed 
ttaat  tlie  Judgment  appeal^  from  be  ao- 
nulled,  avoided,  and  reversed,  and  the  in 
Junction  herein  be  purpetnated. 

Bbbaux»  J,,  takes  no  part. 

ON  BaHEA,KIHO. 

Fehnrr,  J.  On  the  Bbowlng  made  by 
plaintiffs  and  appelleeH  In  this  applica- 
tion, we  conclude  that  the  IntereBta  of  jui^- 
tlce  will  be  subserved  by  remanding  this 
case  forfuller  proof  as  to  the  facts  concern- 
ing the  assessment  and  description  of  the 
property.  It  Is  therefore  ordered  and  de- 
creed that  our  former  decree  beamended  by 
reaclndlng  that  portion  thereof  which  per* 
petuated  the  Injunction,  and  by  Inserting 
in  lleuthereof  ourordorthatthe  case  be  re- 
manded to  the  lower  courtfor  further  pro- 
ceedings according  to  law, costs  of  this  ap- 
peal to  be  paid  by  appellees,  and  those  of 
the  lower  court  to  aolde  the  final  result; 
and  that  In  other  reepectB  our  former  de- 
cree remain  undisturbed. 

«3  La.  Ann.  1186)  ~ 

STA.TB  ex  rel.  Colthabp  v.  Holubs  et  &!• 
(No.  10,866.)! 

(Supreme  Court  of  Louisiana.  Hay  19, 1S91. 
4S  La.  Ann.) 

Wbtt  or  Pbohibition  —  Whsn  Obantbd— Titlh 

TO  OfFIOB — RlQHT  TO  EVOLTTUBNTS. 

1.  Unless  it  is  madeevldent  tnat  Jurisdlotion 
has  been  osurped,  the  oonrt  will  not  exercise  its 
prohibitive  authority. 

8.  The  successful  claimant  has  a  right  to  the 
emolnmentBaud  perquisites,  where  an  lucamhent 
illecallyheLd  posseMloa  bynteaasof  JndUdal  pro- 
oeeding. 

8.  An  allegation  piedleated  npcn  that  right, 
accepted  by  the  court  of  appwls  as  snffldeDt,  In 

a  matter  of  jurisdiction,  will  not  be  declared  In- 
snfBcient,  aad  the  proceeding  treated  as  absolate 
nullity,  by  Issuing  a  writ  of  prohibltlou. 

HoBNBBr,  J.,  discenting. 

{SyUalma  by  the  Court.) 

Application  of  the  state  ex  rel.  Albert  8. 
Coltbarp  tor  a  writ  ol  prohibition.  De- 
nied. 

F,  P.  PoeM,  TboB.  P.  Clinton,  and  Cbatim 
J.  BoataoFt  for  relator.  W.  B.  Sojgwa  and 
J.     HAwkB,tor  respondunta. 

Bkbaux.  J.  The  state  ex  rel.  H.  B. 
Holmes  brought  suit  In  the  parish  of  Mad- 
ison, before  the  eighth  judicial  district 
court,  against  A.  S.  Coltharp,  under  the 
Jntrnalon  into  office  act,  contesting  his 
right  to  bold  the  office  of  commlsuoner 
tor  that  parish  on  the  board  of  coramls- 
sioners  of  thetlfth  Louisiana  levee  district. 
He  (Holmes)  avers  In  his  petition  that  he 
was  commissioned  on  the  lOthday  of  July, 
1890;  that  he  doly  qualified  by  taking  the 
oath  ol  office,  and  fulfilling  every  require- 
memt  of  the  law,  and  Is  now,  and  has  been 
since  said  appointment,  ready  and  willing 
to  serve  In  said  office,  to  which  he  has  a  d'e 
/urb  right;  that  the  defendant  usurps,  In- 
trudes Into,  and  unlawfully  holds  and  ex- 
ercises the  duties  thereof.  He  also  avers 
that  the  perquisites  and  emoluments  of 
said  office,  during  the  term  of  said  ap- 
pointment expiring  about  1st  of  May,  1892, 
are  worth  aunnally  about  f60.  The  de- 
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tendant  In  said  suit,  the  relator  in  the  ap- 
plication for  a  writ  of  prohibition,  filed  a 
peremptory  exception  of  no  cause  of  ac- 
tion. It  was  sustained  by  thu  district 
court,  and  the  suit  was  dismissed.  The 
relator,  Uolmee.  appealed  Co  the  court  of 
appeals,  second  circuit.  The  defendant, 
Coltharp,  moved  to  dismiss  the  appeal,  on 
the  ground  that  the  appellate  court  was 
without  Jurisdiction,  ratloae  materia^  for 
the  reason  that  the  amount  in  dispute  was 
less  than  9100.  The  motion  was  overruled 
in  March  last,  and  the  Judgment  of  the 
district  court  was  reversed,  and  the  case 
remanded  lor  trial.  In  May  the  trial  was 
stayed  by  a  rule  to  show  cause  Issued  in 
matter  of  the  application  under  consider^ 
atlon.  For  the  purpose  of  the  trial  belore 
the  district  court,  also  on  appeal,  the 
plaintiff  in  exception  admitted  the  verity 
ol  relator's  petition, not  one  of  the  uUega- 
tione  of  which  is  traversed.  A  question  of 
law  was  presented.  The  plaintiO  In  ex- 
ception now  contends  that,  by  nderrlng  to 
section  8  of  Act  44  of  18S6,  It  will  be  found 
that  no  fixed  salary,  either  per  month  or 
per  annum,  ts  attached  to  tbe  office  of 
commissioner  on  the  board  ol  said  levee 
district,  the  provision  on  the  subject  being 
as  follows:  The  commissioners  shall  re- 
ceive a  salary  of  four  dollars  per  day  each 
during  the  period  they  are  In  actual  at- 
tendance upon  tbe  board,  and  ten  cents 
a  mile  going  and  coming,  to  be  paid  out 
of  the  funds  of  the  levee  district ;  •  •  • 
and  a  like  salary  shall  be  paid  lor  each 
day  the  president  and  other  commission- 
ers shall  serve  in  supervising  the  location, 
construction,  and  repairs  ol  levees  as  now 
provided  by  aald  board."  Tbe  presump- 
tion sought  to  be  drawn,  that,  if  the  com- 
missioner be  not  called  upon  to  supervise 
the  location,  construction,  and  repairs  of 
any  levees  during  any  given  year,tboemol- 
nments  would  be  considerably  less  than 
960  per  annum,  cannot  prevail  against 
the  admission  made  by  the  plaintiff  in  ex- 
ception. The  Issue  resolves  itsell  into  a 
question  ol  time.  II  the  eraolaments  and 
iwrqulsites  per  annum  Bhuold  date,  under 
theall^atlon  of  the  petition, from  Dec  am- 
ber, 1S90,  /.  e.,  tbe  day  suit  was  brought, 
and  not  from  July,  1890,  I.  e.,  the  date 
Holmes  was  commissioned,  the  court  of 
appeals  was  without  Jurisdiction:  but.  If 
from  the  latter  date.  It  properly  exercised 
its  Jurisdiction.  Only  when  It  Is  made  ev- 
ident that  Jurisdiction  ban  been  Illegally 
assumed  this  court  will  Interpose  its  pro- 
hibitive authority. 

With  reference  to  the  question  raised 
about  the  right  to  recover  any  fees  or 
emoluments  at  all,  and  the  consequent  in* 
sufficiency  of  an  allegation  founded  on 
that  right,  toestabUsbJuriadlction.  w(*find 
an  answer  In  two  cases  lu  which  It  has 
been  decided  that  during  the  contest  the 
contestant  has  a  right  to  tbe  fees  and 
emoluments  of  the  ufilce,  although  no  serv- 
ice has  been  rendered  by  the  contestant, 
who  was  not  permltte'l  to  discharge  the 
functions  of  the  office.  Petit  v.  Bousseau, 
15  La.  Ann.  239;  Slgnr  v.  Crenshaw.  10 
La.  Ann.  297.  We  do  not  find  cause  to  mt 
aside  the  decree  of  the  court  ol  appeals, 
or  to  treat  It  as  a  nullity  by  granting  tbe 
writ  prayed  lor.   Belator'a  appUcatlon 
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tor  writ  of  proh]bItIun  ts  rejected*  and  bis 
petition  Ib  diBraiseed. 

Frkner.  J.,  {coacuriinff.)  Tbe  case  Ic- 
Tolves  the  qnefltlon  uf  tbe  Jurisdiction  or 
th<^  coart  of  appeula  over  aa  appeal  taken 
to  that  court  in  a  case  Involving  tbe  title 
to  the  office  of  member  of  the  board  nt 
commiflHlonera  for  tbe  fifth  LoulBiana  dis- 
trict. In  each  case  the  ]urlBprudeiv»  Is 
nnlforra  that  the  test  of  appellate  Jurla- 
dlctluo  is  the  pecnnlary  ralae  of  tbe  office, 
which  m^ana  tbe  amoont  of  aalary,  fees, 
or  emoiumeuta  attaching  thereto.  State 
T.  JaBtremekl,  88  La.  Ann.  110;  State  v. 
Bayies,  32  La.  Ann.  1186;  Hubert  t.  Aq- 
Tray,  6  La.  59S;  State  v.  Lagarde,  21  La. 
Ann.  IS;  State  v.  Judge.  Id.  108;  State  t. 
Markey,  Id.  743;  State  v.  Judge,  22  La. 
Ann.  49.  The  petition  lu  the  suit  alleged 
that  Holmea,  tbe  plaintiff, "  was  on  the 
11th  day  of  July,  1890,  duly  commlsfiloned 
by  the  governor,  •  •  •  and  has  duly 
qualified  under  said  commisalon,  by  tak- 
ing tbe  oath  and  fulfilllug  every  require- 
ment of  tbe  law,  •  *  •  and  is  now.  and 
ever  alnce  eald  appointment  haa  been, 
ready  and  wllilncr  to  serve  In  aald  office ; " 
also  "that  aald  Coltharp.  wlthont  any 
Icsal  right  thereto,  unlawfully  poaaesses 
aald  office,  and  refuHee  to  deliver  up  the 
same,  although  amicable  demand  has 
been  made  for  the  same. "  The  petition 
contained  tbe  further  averment  "  that  the 
Xwrquisitea  of  said  office  during  the  term 
of  said  appointment,  expiring  about  May 
1,1892,  are  worth  annually  about  sixty 
dollars. "  ThlB  allegation  la  not  contra- 
dicted In  any  manner.  The  case  tn  tbe  dis- 
trict court  was  met  by  an  exception  of  no 
cause  of  action,  which  admitted  tbe  al- 
l^atlon  of  the  petition.  From  a  Judg- 
ment sustainiDg  that  exception  tbeappeal 
wan  taken  to  the  drenit  court  of  appeals : 
and  the  question  before  us  la  whether 
tbat  court  exceeded  the  bounds  of  its  juris- 
diction  Id  taking  cognlianceof  tbe  appeal. 
If  the  perquisites  of  tbe  office  during  tbe 
term  in  contest  exceed  $100,  tbe  circuit 
court  bad  larlsdlction.  It  Is  claimed,  bo w- 
ever.  that  the  petition  does  not  fix  the 
date  at  which  Holmes  qualified.  Tbe  al- 
l^atlon  Is  that  he  "had  duly  qualified 
by  taking  tbe  oath  and  fulfilling  every 
requirement  of  tbe  law."  The  law  re- 
qolred  tbat  be  should  qualify  within  80 
days  after  his  appointment,  under  pen- 
alty of  vacation  of  hie  office.  Act  19  of 
1878;  State  v.  Beard,  84  La.  Ann.  276.  If 
be  fulfilled  this  requirement  as  all^jpsd,  he 
qoallfled  b«>fore  August  11, 1890,  and  tbe  In- 
terval between  this  date  and  the  expiry 
of  the  term  would  be  more  than  20 
months,  and  the  perqulnltes,  at  $60  per 
annum,  would  exceed  f  100.  As  a  matter 
ot  fact,  tbe  pleadings  and  admlealons  In 
Goldman  v.  Gillespie,  (8  South.  Bep.  880. 
decided  by  us  at  this  terra,)  and  to  whicb 
we  are  referred  by  relator.  Indicate  tbat 
be  had  qnaltfied  before  August  16, 1890, 
when  tbat  suit  was  filed. 

It  Is  urged,  however,  that  the  nature  of 
the  perquisites  allowed  by  tbe  law,  being 
only  the  fjer  diem  for  actual  attendance 
at  meetings  of  the  board,  and  for  actual 
aerrlce  In  supervising  levees,  la  aucb  as  to 
exclude  Holmes  firoia  any  Intarest  therein 


when  he  had  not  actually  rendered  the 
service.  This  objection  is  disposed  of  by 
two  caaes,  in  which  It  is  held  tbat  fees 
earned  by  the  de  facto  Incumbent  of  tbe 
officea  of  parish  recorder  and  neater  <if 
tbe  land-office,  bdng  only  fees  for  actual 
personal  service  pertormed,  were  recover- 
able by  tbe  successful  contestant.  Sigur 
V.  Crenshaw.  10  La.  Ann.  297;  Petit  v. 
Boussean,  15  La.  Ann.  240.  We  do  not 
determine  tbat  Holmes,  it  aucceeaful. 
would  bave  the  right  to  recover  these  per- 
quisites; but  only  that  hia  asserted  right 
thereto  is  serious  and  plaualblet  and  tbat 
tbe  jurisdictional  allegations  based  there- 
on cannot  be  regarded  as  so  manifestly 
flrtltlous  and  unlounded  tbat  they  can  be 
disregarded. 

F1nally,lt  la  urged  Act  44  of  1886  provides 
tbat  tbe  commlsslonerB  Hhallhold  "during 
the  term  of  the  ezecutlveappolutlng  them, 
and  until  their  aoceesaora  are  appoint- 
ed, qualified,  and  inducted  into  office;" 
whence  it  is  claimed  that  Holmes*  title 
to  tbe  perquisites  could  not  begin  until  be 
had  been  "inducted  into  office."  Bnt  this 
claim  does  not  lie  In  the  mouth  of  relator, 
who  restrained  Holmes  from  taking  any 
steps  to  induct  bImseU  by  ajndlclal  injunc- 
tion. If,  in  the  final  decision  ot  this  con- 
test. It  should  be  held  that  Holmes*  title 
to  the  office  was  good,  (on  whicb  point 
we  insinuate  no  opinion.)  the  remarks  of 
the  court  in  Petit  v.  Bousseau  would  ap- 
ply: "The  defendant  ougiit  not  to  be  per- 
mitted to  derive  any  advantage  from  a 
contest  which  he  provokes,  and  In  which 
the  result  proves  he  was  in  tbe  wrong. 
Were  a  contrary  doctrine  to  prevail.  It 
would  be  tbe  Interest  of  the  incumbent  In 
every  lucrative  office  to  contest  tbe  elec- 
tion of  blH  successful  opponent.  We  think 
that  justice  forbids  that  tbe  contestant 
should  derive  this  advantage  from  hie  po- 
sition over  hia  adversBTy.  He  ought  to 
account -to  plaintiff  for  the  emoluments 
which  he  nas  received  pending  the  litiga- 
tion. Holmes'  failure  to  be  Inducted  be- 
ing not  his  fault,  but  owing  to  the  act  of 
relator,  the  latter  could  not  be  listened 
to  urging  It.  We  are  bound  to  reHpect  the 
discretion  of  the  clrcnlt  conrt  In  determin- 
ing questions  affecting  Its  own  jurisdic- 
tion, and  should  not  annul  its  judgments, 
except  on  the  clearest  possible  showing 
of  manifest  error.  Such  showing  Is  not 
made  in  this  vase.  It  Is  a  satisfaction  to 
know  that  this  conclusion  does  not  deter- 
mine the  contest,  bnt  only  reinstates  it  lor 
determination  on  tbe  merits. 

HcEnbht,  J.,  ({Ussenttofr.)  Tbe  conrt 
of  appeals  bas  no  jurisdiction  ratlone  mnte- 
rim  of  this  case.  This  court  has  enunciat- 
ed the  following  principle,  and,  until  this 
case,  has  invariably,  without  turning  a 
hair-breadth  from  It, affirmed  it:  Jurisdic- 
tion must  be  tested  by  i^e  pecuniary 
amount  involved  as  shown  by  tbe  plead* 
ings,  and  as  appearing  from  tbe  nature  ot 
the  action,  and  not  by  the  jurisdictional 
allegations  or  affidavit  of  the  appellant. 
The  substantive  allegations  In  the  plead- 
ings, not  the  alleged  opinion  of  litigants, 
are  to  be  considered  in  all  questione  of  Ju- 
risdiction. No  allegation  and  no  affidavit 
can  create  an  appealable  amount  ot  inter- 
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est  In  a  litigation  which,  from  its  very 
nature  and  essence,  cannot  Involve  a  pe- 
ennlary  amount  In  dispute  equal  to  the 
lower  limit  of  the  Jurisdiction  of  the  ap- 
pellate tribunal.  Bnddlff  v.  Baldwin,  88 
La.  Ann.  8d4;  lllte  v.  Hlneel,  8ft  La.  Ann. 
US,  1  Suutb.  Rep.  415;  Schwarts  v.  Abhd* 
elation,  41  La.  Ann.  404,  6  South.  Bep.  652. 
In  the  last  case  cited,  we  said:  "In  con- 
strains  jurlsdictiunal  allegations,  we 
inust  be  Kulded  by  the  real  pecuniary  In- 
terest aHectlng  the  parties  to  the  lltlfca- 
tlon,  as  disclosed  by  the  pleadings  tnken 
as  a  whole,  and  not  by  strained  allega- 
tiona  of  pecuniary  Interests,  wblch  could 
nerer  be  Judicially  ascertained  and  deter- 
mined." This  Is  not  a  suit  fur  fees  or  sal- 
ary of  an  office,  and  In  this  renpeet  diflers 
materially  from  Slgur  v.  Crenshaw,  10  La. 
Ann.  297.  and  Petit  v.  Roussean,  16  La. 
Ann.  This  suit  Is  under  the  Intrusion 
Into  office  act,  in  wblch  the  plaintiff, 
Holmes,  seeks  to  recover  an  office  to  which 
no  fixed  fees  or  salaries  are  attached. 
The  law  creating  the  fifth  levee  district 
allows  a  per  diem  to  the  commissioner 
when  be  attends  to  the  session  of  the 
board.  The  present  Incumbent  may  not 
attoid  any  session  of  the  board,  and  may 
not  earn  his  per  diem.  Holmes,  therefore. 
If  SQCcesslnl,  could  only  recover,  If  permis- 
sible, money  for  the  number  of  days  for  the 
personal  attendance  of  the  present  fn- 
enmbent.  This  court  ean  have,  under  the 
preaent  proceedings,  no  means  of  ascer- 
taining the  number  of  days  that  the  pres- 
ent Incumbent  may  attend  the  session  of 
tbe  board,  and  the  amount  of  mou^  be 
may  earn.  Holmes  prays  to  be  put  In 
posaessltHi  of  the  office,  with  the  revenues 
thereof.  What  are  the  revenues?  We  do 
not  know.  Holmes  did  not  know  wben 
be  brought  bis  suit,  for  be  does  not  ask 
Jndirment  for  them,  but  for  reservation 
of  bis  right  to  sue  for  them.  Wheur 
When  he  shall  have  secured  posQesslon  of 
the  office,  and  ascertained  the  amount 
due  tbe  present  incumbent  tor  personal 
attendance.  Under  tbe  authority  quoted. 
Holmes'  allegation  that  the  office  was 
worth  about  960  a  y«ar  conld  not  give 
any  JnrisdlcttoD,  In  the  face  of  the  law 
nnuer  which  he  dalms,  showing  that  It  Is 
ntterly  impossible  to  fix  any  determinate 
sum.  On  wbat  basis  werethe  Jurisdiction- 
al allegations  made?  Why  for  $60  per 
annum?  It  could  have  been  tor  91.460 
Just  as  well,  conjecturing  and  gaessing 
that  tbe  board  would  sit  every  day  In  the 
year,  and  the  commissioners  would  be  In 
attendance.  If  It  Is  worth  900  per  an- 
num, from  wbatdatels  tobecalcnlated  the 
commencement  of  Holmes*  service?  Sure- 
ly from  the  date  he  filed  bis  suit  to  gain 
possession  of  tbe  office.  This  would  bring 
the  amount  below  tbe  lower  limit  of  the 
Jurisdiction  of  the  court  of  appeals.  It 
mnst  be  borne  In  mind  that  there  are  no 
fees  or  salary  attached  to  the  office  which 
the  preaent  Incambent  would  have  to  sur- 
render to  Holmes.  It  will  not  be  main- 
tained that  the  present  Incumbent  wonid 
have  to  eurrender  to  Holmes  the  amount 
he  collected  forpersonal  attendance.  Leg- 
islators are  paid  per  diem.  Who  ever 
beard  uf  a  snccessnil  opponent  reeriving 
the  iMT  diem  ot  Ute  onstea  mambarr  Tbe 


present  Incumbent  is  a  de  Acta  member 
of  the  boar4,  and  under  no  circumstance* 
would  he  be  required  to  pay  to  Holmes 
his  per  diem  for  actual  attendance  on  tbe 
sessions  of  the  board.  There  is  a  wide 
difference  between  a  salary  or  tees  and 
payment  per  diem.  Suppose  Holme» 
shoald  eventually  be  succeBstul,  and  sue 
for  the  amount  received  by  the  present  in- 
cumbent for  hts  penional  attendance. 
Could  he  obtain  a  Judgment?  No.  The 
answer  would  be  that  tbe  per  diem  Is  paid 
only  for  personal  attendance.  Holmea 
could  notsaythathe  attended  the  seeslona 
ot  the  board,  and  he  could  not  assert,  If 
he  hud  been  admitted  to  membership  of 
the  board,  that  his  attendance  would  have 
been  the  same  as  that  ot  the  present  In- 
cambent. A  salary  goes  on  whether  the 
office-holder  is  sick  or  well,  present  or  ab- 
sent. Fees  accamulate  to  tbe  office,  and 
are  a  part  of  It,  whether  tbe  iucnmbent  Is- 
elck  or  well,  present  or  absent.  Tbe  very 
nature  and  essence  of  the  case  showa 
that  tbe  court  of  appeaU  was  without  Ju- 
risdiction. Therefore  the  Jurladlctlonal  al- 
legations ot  the  plaintiff  could  not  give- 
the  court  JurisdlcUon.  Section  3  ot  Act  44 
of  1886  Is  decisive  of  the  whole  question. 
This  section  recites  that  the  coramlsRlon- 
ers  appointed  shQll  hold  their  offices  until- 
tbrir  successors  are  appointed,  qualified, 
and  Inducted  Into  office.  The  present  in- 
cumbent was  inducted  Into  office  In  Au- 
gust. 18S8.  He  is  entitled  to  bold  the  offlee- 
nnti]  bis  sneceSBOT  Is  Inducted  Into  offica. 
He  Is  therefore,  ondn  tbe  act,  not  a  usnip- 
ef,  and  is  entitled  to  the  per  diem  and  per- 
qulsltes.  It  there  were  any,  until  his  succes- 
sor Is  Inducted  Into  office;  that  Is,nhtil- 
be  is  in  full  possession  of  the  office,  tinder 
tbe  act  creating  the  fifth  levee  district. 
Holmes  could  not  claim  any  sum  of  mon- 
ey until  be  bad  been  Inducted  into  office, 
and  given  his  pmonal  attendance  at  the- 
seasiouB  of  tbe  board.  That  the  court  off 
appeals  has  no  Jurisdiction  rntione  mate- 
ria ot  tbe  appeal  la,  to  my  mind,  too  clear- 
for  argument. 

"  (4t  lA.  Aan.  un). 

Statb  ox  rel.  Muwell  v.  MoDowUilf 
Hal.  (No.  10.858.)! 

(Supreme  Court  of  Louisiana.  Iby  IV.  IBBL 
&  La.  Ann.) 

WsiT  OT  PBOHiBinoir— JtnuBDionoir. 

1.  TheoourtwiU  not  iDterpose  its  prohibitive- 
aathority,  and  teoe  a  writ  m  prohibition.  In  a 
osM  in  wbieh  relator  falls  to  evtablish  that  )o- 
rUdiotlon  hu  been  usurped. 

2.  The  oorrsotness  oi  a  statomeot  of  faoto  re- 
specting Qie  amount  whloh  gives  jDrisdictioawUl. 
De  accepted,  imleu  It  be  made  clearly  evident 
that  an  error  has  been  oommltted. 

(^llalnu  by  the  Court) 

Application  of  State  ex  rd.  F.  L^  Ma& 
well  for  writ  ot  prohibition.  Denied. 

F.  P.  PocbA,  Tboa.  P.  CUatoity  and  Ctms. 
J,  Bontnert  for  relator.  W.  H.  Bogen  and' 
J.  Q,  Bawka^  tor  respondents. 

Brbafx,  J.  Tbe  defendant,  in  tbe  salt 
ot  State  ex  rel.  James  R.  McDowell  r.  F. 
L.  Maxwell,  brought  before  the  district 
court,  parish  of  Madison,  under  the  Intro* 

■Behearing  dialed  KoraalMr  WL 
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■Ion  iDto  office  law,  qnestlunlug  bin  right 
to  bold  tb0  office  of  commlmloner  lor  the 
parish  of  Uadtson  on  the  board  of  the 
firth  Loalalana  levee  dletrict,  filed  a  per- 
emptory exceptloo  of  no  cause  of  action, 
which  was  sustained  by  the  district  court, 
and  the  suit  dismissed.  From  tbatjudff- 
ment  plaintiff  appealed  to  tbe  court  of  ap- 
peals, second  district.  Tbe  defendant  and 
appellee  mov«d  tbe  court  to  dismiss  tbe 
appeal,  on  tbe  ground  tbat  the  appellate 
court  had  nojarlsdiction.  nttioBe  materi/c, 
for  the  reason  that,  on  the  face  of  the 
pleadlnsa,  tbe  amount  in  dispute  was  less 
than  $100.  Uls  motion  was  OTcrrnled, 
Jadgmmt  was  rendered  reversing  tbe 
judgment  appealed  from,  and  remanding 
tbe  case  for  trial.  After  tbe  Judgment  bad 
been  rendered,  tbe  relator,  Maxwell,  ap- 
plied tn  this  conrt  for  a  writ  of  prohibi- 
tion, directed  to  Jamev  R.  McDowell,  re- 
lator In  tbe  original  action,  and  to  thedis- 
trict  Jadfce.to  restrain  them  from  proceed- 
Inic  In  tbe  execution  of  tbe  Judgment  of  the 
coort  of  appeals.  Tbe  court  of  appeals 
has Jnrtsdiction  when  tbematter  in  dispute 
or  the  fands  to  be  dlstribated  exceed  f  100, 
exclusive  of  Interest.  In  tbe  statement  of 
the  case  the  court  of  appeals  found  that 
tbe  amount  involved  Is  more  than  9100; 
that  tbe  case  Is  within  Its  Jurisdiction. 
After  a  carelnl  examination  ot  the  evl- 
dace  upon  wblcb  the  statement  la  predi- 
cated, we  dIeeoTer  no  reason  to  question 
its  correctness.  On  the  further  grounds 
stated  In  the  case  of  State  v.  Holmes,  10 
South.  Rep.  172,  (Just  decided,)  we  decline 
to  issue  the  writ.  Relator*))  application 
la  rejected,  and  bis  petition  la  dismissed. 


m  Lb.  Ann.  lilt) 
TiDALAT  Bt  «/.  V.  CiTT  OT  NSW  ORLSASB. 

(No.  10,709.)! 

(Supreme  Court  of  Lovitkma.  Kay  28. 1891. 
&  La.  Ann.) 

fUTAia  Kabkbts— Farub  of  Uxvssuu  ov  Pub- 
lic Marxbt. 
1.  It  is  settled  beyond  dlspnte  that  the  dis- 
tance of  six  B^aares  within  wblcli  no  private 
market  can  be  legally  established  must  be  com- 
vnted  bv  taking  the  far  side  of  the  streets  around 
the  public  markets,  and  walking  six  sqnares  the 
aewest  way.  This  has  been  the  rale  unoe  iSBO, 
and  duxliig  tlw  term  of  the  plaintift's  oontract  in 
1BS4-86. 

S.  la  case  a  farmer  of  the  market  revenues  of 
the  elty  of  new  Orleans  seeks  to  recover  dam- 
ages, on  acooont  of  losses  he  haa  sustained  by 
reason  of  cwnpetltion  with  private  markets  ille- 
gally esttblished  within  prohibited  limits,  It  Is 
hlB  duty  to  make  dear  and  aatialsotmnr  proof  of 
the  existence  of  anch  interfering  estabUshmeDts 
In  the  mode  required  by  lav. 

8.  The  (d^aatboritles  must  be  held  to  a  rea- 
sonable and  proper  discharge  of  duties  devolv- 
ing upon  them  by  Its  ordinances  and  the  law; 
but  It  cannot  be  malcted  in  damans  for  viola- 
tion of  Its  contract,  upon  other  than  reasonably 
dear  proat  of  dereliction  of  duty. 

4.  Sach  a  case  is  one  sounding  in  damages  ex 
contractu,  entlUing  plaintiff  toreimborsement  of 
loss  actnally  snst^ned  and  the  proflt  of  which 
be  has  been  deprived;  that  la,  such  as  may 
reasonably  be  supposed  to  have  entered  into  the 
contemplation  ofthe  parties  at  the  time  of  the 
omttraot. 

B.  hk  the  Interpretation  of  the  oontrsot  power 
of  a  nnmioipaL  corporation,  moob  the  same  tests 

lUebearlng  denied  Korenber  16^  1891.  ' 


must  he  applied  as  those  which  are  applicable 
to  private  corporations  and  individuals. 

6.  Such  inoonveniences  as  fairly  result  from 
tbe  making  of  needed  public  Improve m en  ts  must 
be  submitted  to  by  all  citizens  of  incorporated 
towns  and  dtiea,  without  oompeiisation;  each  In- 
divldnaloitixen  beings  opposed  to  be  recompensed 
by  the  enhanoement  of  the  general  weliare  and 
good  of  tbe  communis. 

7.  It  is  only  in  case  where  there  has  been  an 
unreasonable  or  unneoessary  delay  on  the  part  of 
the  oity  or  contracter,  whereby  Injury  haa  been 
inUictea  on  soch  a  lessee,  that  actionable  injury 
results. 

{t^ftktbug  by  tfie  Cmart) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Francis  A.  Mombob,  Judge. 
Reversed. 

Cnrletoa  Bunt^  nty  Atty.,lor  appellant. 
71  J.  Semmea,  Irftgeotfrs,  LeonArd,  MMrka 
&  Bmenn,  and  ftaak  N,  Butler,  for  appel- 
lee. 

Watkinb,  J.  As  assignee,  S.  Vldalat, 
tbe  plaintiff,  claimed  of  tbe  city  of  New 
Orleans  f 100,000,  on  the  averment  that,  by 
tbe  acts  and  omissions  of  her  oillcera  and 
agents,  his  assignors,  Vldalat  &  Co.,  suf- 
fered, during  the  term  of  Its  lease  of  tbe 
public  markets,  diminution  of  profits  to 
tbat  extent.  His  demand  Is  founded  on 
three  different  causra  of  action,  of  similar 
Import,  Til.:  JYraf,  bis  claim  Is  tbat,  for 
an  alleged  diminution  of  market  revenues, 
arising  from  competition  with  tbe  private 
markets  the  city  bad  (ailed  to  suppress 
and  prevent,  a^  she  was  la  duty  and  In 
law  obli&rated  to  do.  be  Is  entitled  to  de- 
mand and  recover  975,000;  second,  tbat 
for  and  on  account  of  eviction  from  cer- 
tain spaces  adjacent  to  certain  of  the  mar- 
ket places  be  bad  sustained  loss  of  custom 
cud  reraiuea  aggregating  910.000;  and, 
third,  tbat  on  account  of  tbe  banbaettB 
on  tbe  south  side  ot  Poydras  street,  in  tbe 
Immediate  vicinity  of  tbe  Pllle  market, 
being  torn  up,  and  left  in  an  Impassable 
condition  for  many  months,  through  the 
fault  and  negligence  of  tbe  defendant,  and 
whereby  access  to  tbe  market  on  tbat  side 
was  prevented,  be  bad  sustained  a  lose  ot 
$15,000;  and  for  which  last  two  items  be  is 
likewise  entitled  to  demand  and  recover 
the  additional  sum  of  9^,000.  Flaintltf's 
claim  Is  tbat,  In  October,  1884,  Vldalat  & 
Co.  purchased  at  public  auction  tbe  right 
or  privilege  of  using  and  operating  the 
public  markets  ot  tbe  city  for  the  period 
of  ^  months,  for  a  conslderatlcm  of  9421,- 
000.  payable  In  monthly  Installments  of 
916,200;  and  under  said  contract,  wblcb 
was  one  of  lease,  tbe  company  acquired  a 
right  tu  all  the  market  revenues  derivable 
therefrom  under  then  existing  laws  and 
city  ordinances  then  In  force.  His  further 
avermwit  Is  tbat  all  such  laws  and  ordi- 
nances entered  Into  and  formed  part  of 
the  contract;  and  tbat  tbe  city  also 
bound  itself  by  a  special  covenant  to 
maintain  and  enforce  such  laws  and  ordi- 
nances tor  its  lessee's  protection,  against 
unlawful  interference  with  Its  rights  and 
privllcKes  by  private  market  people,  and 
by  all  lawful  means  at  Its  command.  On 
tbe  trial  there  was  a  verdict  In  plaintiff's 
laTor  for  976,000,  without  any  specifica- 
tion of  tbe  parttenlar  demand,  on  aocoant 
of  wblcb  this  allowance  was  made;  and. 
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after  an  DnBuccesdfal  effort  on  tbe  part  of 
tbe  defendant  to  obtain  a  new  trial,  iadg- 
ment  was  rendered  accordingly,  and  It  lias 
appealed.  In  this  court  the  plaintiff  filed 
an  answer  to  tbe  appeal,  and  prayed  for 
tbe  Judgment  to  be  so  amended  as  to  al- 
low him  985.000. 

1.  With  reference  to  tbe  first  Item  of 
damages  claimed,  tbe  following  appears 
to  be  a  fair  summary  of  facts,  viz. :  That 
by  ofi!lcIal  map  oud  otber  testimony  it  is 
estimated  that  there  were  established  and 
In  operation,  during  tbe  contract  of 
Vidalat  &  Co.,  two  or  three  hundred  pri- 
vate markets.  The  purport  of  the  testi- 
mony on  this  subject  ia  that  the  distance 
or  radlna  of  six  squares  Is  Indicated  on  the 
map  by  a  series  of  circles  baring  ntdit  of 
2,150  feet,  measured  nn  an  air-line  from 
tbe  respective  marliet-boaaes,  each  comer 
being  taken  as  tbe  center  of  a  circle,  and 
the  line  indicating  Its  circumference  that 
of  the  limit  within  wbtch  private  markets 
were  excluded.  Wltbln  the  llnilta  of  the 
different  circles,  as  indicated  ou  tbe  map, 
pialntiff's  witnesses  undertake  to  locate 
various  prohibited  private  market-houses, 
by  taking  streets  and  tb«>lr  municipal 
numbers  as  tbeir  guide,  and  estimating 
their  distances,  respectively, from  tbe  pub- 
lic markets,  by  what  they  suppose  to  be 
2,100  feet.  On  this  theory,  lists  of  such 
private  marketJionses  bare  been  elabo- 
rately prepared  and  filed  lu  evidence. 
There  was  but  one  witness  who  professed 
to  have  taken  actual  measurements,  as 
appertaining  to  the  lists;  but  cross-Inter- 
rogation revealed  tbe  fact  that  the  list  he 
referred  to  was  prepared  Id  1885-86,  during 
tha  Vidalat  lease,  and  that  tbe  measure- 
ments were  made  only  two  months  pre- 
viously to  tbe  trial,  in  May,  1890.  Tbe 
lessee  gave  notice  to  tbe  proper  city  au- 
thorities of  the  existence  of  these  private 
markets,  and  demanded  their  suppression. 
Tbe  city  made  some  efforts  to  abate  them, 
bot  with  practically  little  success.  There 
were  some  affidavits  made  against  parties 
offendfiig  the  private  market  ordioances, 
and  some  arrests  were  made,  bat  no  con- 
Tletlons  secured.  There  seemed  to  have 
been  considerable  opposition  to  tbe  en- 
forcement of  the  law.  To  this  effect  Is  tbe 
testimony  of  tbe  mayor  of  that  time,  bis 
private  secretary,  police  officers,  and  tbe 
city  attorney.  On  this  8nl)Ject  tbe  latter 
says:  **!  hare  not  my  docket  here,  but 
tbe  private  market  cases  occupied  a  good 
deal  of  my  time.  There  was  a  good  deal 
of  opposition  to  tbem.  They  went  to  the 
supreme  court  several  times.  •  •  » 
Question.  T  want  to  know  whether  you 
tried  to  close  up  the  private  markets. 
Answer.  I  did  all  I  was  called  upon  to  do. 
*  *  *  Hy  aRsodate  attorney  took  tbem 
to  the  recorder's  courts,  and  he  attended 
to  those  cases;  and.  It  I  mistake  not,  8. 
P.  Blanc,  [who]  was  the  attorney  for 
Vidalat  &  Co.,  was  associated  with  me  In 
those  cases,"  etc.  "The  private  market 
men  were  partlcnlarly  litigious,  and  one 
decision  did  not  seem  to  have  the  effect  of 
a  final  Judgment.  **  On  tbe  score  of  losses 
sustained  on  accoont  of  tbe  private  mar- 
kets, ^e  proof  Is  desultory  and  snpposl- 
tltlons.  It  shows,  snbstaotlally,  that,  for 
the  period  between  1800  and  IBSSt  the  mar^ 


ket  revenues  were  farmed  out  for  $450,000 
per  annum,  and  since  the  termination  of 
xhe  Vidalat  lease.  In  1886,  they  have  been 
adjudicated  for  about  f376,0U0  per  annum. 
There  have  been  constantly  In  force,  since 
186S,  statutes  and  city  ordinances  pre- 
venting private  markets,  and  their  regu- 
lation baa  been  constantly  attended  with 
similar  difflcnltles  to  -those  which  appear 
to  have  beset  tbe  Vidalat  Gohipany.  The 
proof  tends  to  show  tbat  daring  Its  lease 
there  were  many  stalls  vacant,  and  tbat 
tbe  profi  ts  were  greatly  less  than  seemed 
to  have  been  contemplated.  In  the  lease 
there  Is  a  stipulation  to  the  effect  tbat  all 
city  ordinances  relating  to  market  leases 
then  in  fprce.  whereby  it  was  provided 
thatprivate  markets  might  be  established 
In  any  portion  of  the  city  not  within  a 
radios  of  six  squares  of  any  public  mar- 
ket, and  whereby  it  was  made  the  duty  of 
the  chief  of  pnlice  to  prevent  any  private 
market  being  established  wltbln  prohibit- 
ed limits,  were  to  form  parts  of  the  con- 
tract; and  the  city,  as  lessor,  undertook 
to  maintain  and  enforce  such  ordinances, 
by  all  lawful  means.  Taking  all  In  all, 
this  testimony  talis  short  of  this  purpose, 
and  falls  to  make  out  a  case  for  damages 
against  the  city  on  this  score,  and  for 
several  reasons. 

(a)  In  tbeSratpIace.tbemocfosopersDdi 
of  establishing  tbe  localities  In  which  pri- 
vate markets  were  situated  was  entirely 
Incorrect  ond  nnsatlsfactory.  This  dear- 
ly appears  from  the  testlmnny  of  the  city 
surveyor,  a  portion  of  which  we  quote,  as 
follows,  viz.:  "Question.  What  Is  the  dif- 
ference between  the  radius  map  [In  evi- 
dence] and  tbe  distance  or  measurement 
used  by  the  supreme  court?  Answer. 
This,  by  the  supreme  court,  Is  in  a  walk- 
ing distance  of  six  blocks.  Q.  Then  tbe 
map  is  not  a  correct  guide  as  to  the  pro- 
hibited markets?  A.  No,  sir.  Q.  This 
list  of  private  markets,  that  you  made  at . 
the  request  of  Vidalat  &  Co.,  *  •  • 
wbtcb  are  supposed  to  be  within  tbe  pro- 
hibited distance,  weremade  with  reference 
to  the  radius?  A.  Tes,  sir.  Q.  Bat  thatf 
fa  not  the  list  need  by  thesnpremecoort.ls 
It?  A.No,str.  Q.  •  •  •  This  list  that 
is  lntrt>duced  here,  prepared  by  order  ol 
Vidalat  &  Co.,  was  prepared  according  to 
this  2,100  feet  map?  A.  Tes,  sir.  Q.  And 
this  2.100  feet  map  is  not  a  map  by  vhlch 
the  distance  is  to  be  ascertained?  A.  No, 
sir,"  etc.  Beference  to  decisions  of  this 
court  in  private  market  cases  shows  this 
testimony  to  be  entirely  correct  State  v. 
Schmidt,  41  La.  Ann.  27.  6  South.  Rep.  530: 
State  V.  Barthe,  41  La.  Ann.  46,  6  South. 
Bep.  631.  In  the  former  case  it  was  estab- 
lished, by  the  testimony  of  tbe  city  attor- 
ney of  1880,  that  tbe  maps  In  question  wore 
made  under  tala  Instructions,  and  as  a 
part  of  ordinance  No.  4,798,  ot  which  he 
was  anttaor;  and  that  the  distance  of  six 
squares  was,  in  contemidatlon  thereof,  to 
be  computed  *  by  taking  tbe  far  side  of  the 
streets  around  the  market,  and  walking 
six  squares  tbe  nearest  way."  This  baa 
been  the  rule  to  which  this  court  has  ad- 
hered ever  since.  Tbat  rule  was  Inaugu- 
rated ander  tbe  city  administration  pre- 
ceding that  under  wblcb  Vidalat  &  Co. 
farmed  tbe  market,  and  It   was  nut 
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ebaoged  subsequently.  The  duty  wni 
plainly  Imposed  un  the  plaintiff,  at  tbe 
trial  in  May,  1890,  to  have  produced  such 
BTldence  as  wuuld  hare  rendered  his  rlxbt 
clear  tu  recover  so  larse  a  sum  as  that 
demanded  against  the  city  on  tbiB  ac- 
count. This  duty  he  did  not  diacbar^. 
In  BO  Tar  as  the  testimony  of  tbe  Blngle  wit- 
ness, -wbo  testified  that  he  had  made  act- 
ual meaaurementB  of  tbe  dlBtaneea,  Is  con* 
cerned,  but  little  Importance  can  be  Kiren 
to  It,  because  it  la  manirestly  unreliable. 
It  not  being  pretended  that  the  identical 
private  markets  In  existence  In  188&-86, 
when  tbe  Ustu  were  made,  bad  been  cun> 
tinued  in  the  same  localities  to  Jannary, 
1890,  when  the  measurements  were  made. 
And  It  Is  evident  that  actual  meaBurd> 
menta  made  in  1890,  un  tbe  bypotheals 
that  tbe  list  made  In  1883  wati  Btlll  cor- 
rect, are  unreliable,  and  such  data  Is  of 
very  doubtful  character.  It  is  quite  qd- 
reasonable  to  suppose  that  any  wltnesa 
could,  with  any  sort  ol  accuracy,  have  re- 
membered the  Identity  and  localities  of 
two  or  three  hundred  private  market- 
houses  (or  nuch  a  length  of  time. 

{b)  In  the  second  place,  there  is  nothing 
to  show  that  tbe  city  authorities  were 
willfully  and  flugrantly  neglectful  of  the 
lessee's  contract  rights  in  tbls  purtlcalar, 
or  Indisposed  to  perform  their  duties. 
Some  efforts  were  exerted  In  this  direction, 
but  dlfflcnlties  were  presented  which 
seemed  bard  to  overcome.  Q^be  contention 
of  plalntilf's  counsel  Is  that  tbe  city,  hav- 
ing leased  the  public  markets  to  the  plain- 
tiff's aBsignor.  was  bound  to  maintain 
tiiem  In  a  condition  to  snbeerve  tbe  pur* 
poses  of  the  lease,  and  could  not  lawfully 
do  any  act  to  diniluisb  the  revennes  there- 
of during  Its  exiBtence;  and  tbe  dty,  bar- 
ing expressly  contracted  to  enforce  the 
laws  and  ordinances  relative  to  private 
markets  for  tbe  benefit  of  tbe  plalntirTas 
market  lessee,  was  required  to  close  all 
private  markets  opened  In  contravention 
thereof,  and,  In  default  of  bo  doing,  It  be. 
came  liable  In  damages.  As  applicable  to 
this  theory,  tbe  case  of  La  Rosa  v.  Mayor, 
4  La.  34,  Is  cited  and  mlled  upon.  In 
that  Rase  tbe  city  adj  udicnted  to  the  plain- 
tiff the  exclnsive  right  of  rending  oysters 
at  designated  Btands,  and  prohibited  the 
sale  of  oysters  at  all  other  places,  and  the 
plaintiff  was  awarded  damages  against 
the  city  In  consequence  of  Its  failure  to  en- 
force the  prohibition  of  Its  ordinances. 
But,  In  the  plaintiff's  case  now  ander  con- 
sideration, the  right  acquired  to  the  rev- 
enues of  the  public  markets  was  necessa- 
rily subordinated  to  tbe  laws  and  ordi- 
nances Bpecially  authorizing  tbe  establish- 
ment of  private  markets  elsewhere.  In  any 
part  of  tbe  city,  not  within  prohibited 
limits.  The  element  of  ancert^nty  in  this 
case  is  the  failure  of  the  evidence  to  show 
that  the  private  mitrket-honaes  were  with- 
in prohibited  IlmltB.  for.  In  the  absence  ol 
sneh  proof,  they  were  presumably  author- 
ised. Tbe  claim  of  the  plaintiff  Is  one 
sounding  In  damages  excontractu,  and  he 
Is  only  entitled  to  be  reimbursed  tbe  loss 
be  has  sustained  under  his  contract,  and 
the  profit  of  which  he  has  been  deprived ; 
that  la,  "sneb  damages  as  were  contem- 
plated or  may  reasonably  be  suppoaod  to 
T.108ano.9— 12 


have  entered  Into  tbe  contemplation  of  the 
parUes  at  tbe  time  of  the  contract."  Rev. 
Civil  Code,  art.  1934.  Plaintiff's  evidence 
leaves  our  mind  in  doubt  of  bis  contract 
having  been  violated  by  tbe  city  ;  and  if, 
tor  the  sake  of  argument,  tbls  were  con- 
ceded to  have  be«i  made  plain,  this  is  not 
otherwise  Hbown  to  be  a  case  for  the  al- 
lowance of  damages.  In  the  Interpreta- 
tion of  the  contract  powers  and  duties  ol 
amonlclpal  corporation,  mucb  the  same 
tests  must  be  applied  as  those  which  are 
applicable  to  private  corporations  and 
individuals.  2  Dill.  Mun.  Corp.  (3d  Ed.) 
g  935:  Walling  v.  Mayor,  etc.,  5  La.  Ann. 
660;  ArrowBmith  v.<^ordon,3  La.Ann.lUd; 
Smith  T.  Thlelen,  17  La.  Ann.  240;  Gobet 
V.  Mnniclpality.  11  La.  Ann.  300;  McCord 
V.  Railway  Co.,  8  La.  Ann.  '2ii&;  Verges  t. 
Forshee,  9  La.  Ann.  294. 

2.  With  regard  to  plaintiff's  eviction 
from  certain  spaces  adjacent  to  certain  of 
tbe  market-houaee,  and  the  couBequent 
loss  of  custom  be  suatained  thereby, 
through  the  unlawful  act  of  the  city,  la 
oar  opinion  a  case  lor  damages  Is  not 
made  on  the  law  and  evidence.  Plaintiff's 
lease  was  made  and  confirmed  anbject  to 
ail  existing  laws  and  ordinances  relating 
to  market  leases  generally,  and  among 
them  was  ordinance  No.  479,  C.  S„  section 
25  of  which  particularly  describes  tbe 
locus  la  QUO  to  be  leased  as  follows,  vis. : 
"That  tbe  entire  areas  covered  by  the  fev- 
eral  market-houses.  Including  tbe  side- 
walks bordering  the  same,  and  that  por- 
tion of  certain  streets  spanned  and  covered 
by  said  market-houses,  and  also  certain 
squares  of  neutral  ground  fronting  St. 
Mary's  market,  are  understood  to  be  de- 
voted to  market  purposes,  except,  how- 
ever, a  free  and  unincumbered  passaKe- 
way  on  all  the  said  sidewalks  bordering 
tbe  said  markets,  which  passage-way 
shall  be  kept  free  from  obstruction. "  And. 
for  tbe  evident  purpose  of  reinforcing  this 
descriptive  enunciation  of  said  ordinance, 
the  provisions  of  section  82  declare  "that 
it  shall  be  onlawfnl  for  any  person  to  oc- 
cupy any  portion  of  the  sidewalks  or  pave- 
ments bordering  any  of  the  public  markets 
of  the  city  by  depositing  for  sale,  or  other 
purposes,  any  articles  whatsoever,  calcu- 
lated to  obstruct  the  free  passage  thereof 
by  pedeBtrlans,  or  to  erect,  or  to  continue 
If  already  erected,  in  or  over  the  side- 
walks or  pavements,  any  awning,  shed, 
bench,  or  partition,  •  •  •  without 
permission  ol  the  eomminloner,**  etc. 
During  the  course  of  tbe  trial  the  Judge  u 
qa&  limited  and  restricted  plaintiff's  evi- 
dence to  the  requirements  of  this  ordi- 
nance, and  excluded  all  other.  In  this  he 
was  evidently  correct,  and  the  result  was 
that  the  evidence  adduced  failed  to  show 
any  Illegal  evictions  by  the  city  authori- 
ties. From  the  evidence,  it  appears  that 
quite  a  number  of  persons  who,  In  1884  and 
1885,  occupied  portlonsof  tbe  open  space  In 
front  of  the  French  market,  and  vended 
their  wares  and  mercbandlBe,  such  as 
coffee,  soda-water,  and  ulgars,  under  awn- 
ings stretched  overhead,  were  displaced 
and  removed  by  the  city  authorities  about 
tbe  first  of  tbe  year  1886,  and  were  never 
permitted  to  reoccupy  same  tberealter. 
Bat  those  stands  were  not  kept  under  tbe 
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aprons  of  the  market,  bot  on  the  side- 
walks or  pavenieDts  adjacent  to  the  luar- 
ket-honse,  and  termed  obstractloni)  to  the 
free  use  of  same,  within  the  terms  and 
plain  meaning  ol  the  said  ordinance,  and 
were  removable.  Surely,  plaintiff  has  no 
well-foanded  claim  lor  damages  against 
the  city,  cm  accoant  ot  loss  of  ciistom  or 
dlmlnntlon  of  revenues  on  this  accoant. 

8.  His  claim  ot  915,000  damages,  becaaas 
access  to  the  Fllle market  on  the  Poydras- 
Street  side  was  temporarily  obstructed,  on 
account  of  the  buDQi/ette  adjacent  to  the 
market-bouse  being  tora  up,  durlog  some 
two  or  three  months,  while  the  street  was 
undencoluK  repair,  Is  wholly  without  any 
foundation.  The  proof  shows  that  the 
Barbour  Asphalt  Paving  Company  had 
undertaken  a  contract  to  lay  that  portion 
of  Poydras  street  In  the  vicinity  of  the 
Pllie  market,  with  sheet  asphalt,  and  that 
for  that  purpose  the  banquette  adjacent 
was  unavolnably  torn  op  or  necessarily 
obstracted.  While  It  Is  true  that  this  con- 
dition of  things  was  suffered  to  continue 
maeh  longer  than  seemed  necessary  tor  a 
speedy  and  energetic  accomplishment  of 
the  work,  yet  we  cannot  detect  anything 
In  the  evidence  that  would  Justify  us  in 
the  belief  that  either  the  city  or  the  paving 
company  was  grossly  negligent  of  their 
obligations,  or  wUltully  did  the  plaintiff 
an  Injury.  And  It  Is  well  established  by 
authority  that  such  InconTenlencee  as  may 
fairly  and  legitimately  result  from  the 
making  ot  needed  public  improvements 
must  be  submitted  to  by  all  citizens  ot  In- 
corporated towns  and  cltlee,  wlthoutcom- 
pensatlon;  each  Individual  clttxen  being 
supposed  to  be  recompensed  by  the  en- 
hancement of  the  general  welfare  ot  the 
community.  2  Dill.  Mun.  Corp.  (4tb  Ed.) 
S  900.  In  contracting  tor  such  public 
street  Improvements,  the  defendant  erl- 
dtmtly  acted  wltbln  the  scope  ot  Its  con- 
tracting power.  Paving  Co.  v.  Qogreve, 
41  La.  Ann.  251,  6  South.  Bep.  848;  section 
7.  Act  ao  ot  1882.  This  Is  clearly  a  case  ot 
cfamflvm  ato^os /ft/Drfalnthlsrespect.  On 
the  whole,  we  arise  from  a  very  careful  ex- 
amination ot  the  record,  and  a  study  ot 
authorities  applicable,  with  theconvlctlon 
that  the  plaintiff  Isentltled  to  nodamages 
against  the  city,  and  that  the  verdict  ot 
the  Jury,  and  the  Judgment  thereon  baaed, 
should  be  reversed  In  toto.  It  Is  therefore 
ordered  and  decreed  that  the  Judgment  ap- 
pealed from  be  annulled  and  reversed,  and 
It  Is  now  ordered  and  decreed  that  there 
be  Judgment  rejecting  plaintiff's  demands, 
at  his  coat  In  both  courts. 

(41         Ann.  1138)  — — 

State  ez  ml.  Caire  et  al.  JTuoob  or 
Twentt-Third  Distbict  Godbt.  (No. 
10,886.) 

(Suprame  Coxat  of  Louigiana.   Nov.  16, 1891. 
■asdamus — BvcosasiOM— FiHAZ.  AoootrVT  or  Aj>- 

MINIBTRATOB— RiOnTB  OV  CbbdITOBS. 

1.  When  the  application  for  an  injonctton 
does  not  show  a  prfaTta/octe  right  to  the  same, 
a  mandamut  will  not  issue  to  compel  a  district 
JodRe  to  laine  the  writ.' 

S.  As  long  as  the  jadgment  homolc^tlng  the 
flaal  account  of  an  administrator  exists  ot  record 
and  nnrevoked,  it  operates  aa  a  closing  of  the 
soocesslwit  and  la  a  bar  to  farther  mortuary  pro- 


ceedings, which  can  only  be  bad  afterOie  setting 
aside  of  the  same. 

d.  When  a  sacoassl<m  taaa  been  settled,  aad 
the  administrator  discharged,  and  the  properly 
placed  in  possession  of  the  widow  and  beus,  a 
creditor  who  appears  subsequently  must  parma 
ihem  each  for  his  share. 
(Sj/Uabut  by  the  Court) 

Croaa  A  Cross,  forrelators.  Respondeat, 
in  pro.  per. 

McEnert,  J.  This  Is  an  application 
for  a  mund&mus  to  compel  the  respond- 
ent Judge  to  issue  a  writ  of  injanctlon, 
which  he  declined  to  do,  on  the  face  ot 
the  papers.  The  only  question  presented 
In  the  application  Is,  doea  the  petition  for 
the  Injunction  disclose  a  prima  J!ic/e  right 
to  the  Injunction?  It  so,  the  relator  Is 
entitled  to  the  relief  demanded.  Ltvo- 
Stock  Co.  V.  Larrieuz.  80  La.  Ann.  788; 
Beebe  v.  Gulnault,  29  La.  Ann.  795.  The 
tacts  set  forth  In  the  petition  are  tiiat 
the  Widow  Calre  administered,  by  proper 
appointment,  the  succession  of  her  bos- 
band;  that  she  filed  her  final  accoant. 
"In  gnod  faith,  and  under  the  advice  of 
counsel,  all  parties  believing  that  the  tn* 
teresta  of  the  heirs  were  fully  protected, 
bnt  that  said  account  was  homologated 
without  thn  heirs  being  parties,  and  the 
minor  children  were  nut  represented,  she 
never  having  qualified  as  tutrix  to  her 
minor  children;  that  she  was  absolntely 
solvent  at  the  time.  The  account  showed 
all  the  debts  paid,  and  the  property  was 
therefore  turned  over  to  her  as  usufruct- 
uary; all  of  the  same  being  community 
property."  The  petition  further  shows 
that  Antnlne  Calre  was  the  holder  of  cer- 
tain notes  on  which  the  deceased,  Jacques 
Calre,  the  late  husband  of  Widow  Calre, 
was  the  Indorser.  These  uotee  did  not 
appear  In  the  first  account,  as  they  were 
not  due;  and  no  opposition  to  the  final 
account  was  made  by  the  holder  of  the 
notes.  Mrs.  Calre  went  Into  commercial 
baalness,  tailed,  went  Into  InsolTency.  and 
Antolne  Oatre  was  reeognlied  aa  a  mort- 
gage creditor  of  the  community  which 
existed  between  Mrs.  Calre  and  her  hus- 
band, Jacques  Calre.  Judgment  was  ren- 
dered against  her,  and  execntlon  issued, 
seizing  the  community  property  which 
had  been  mortgaged  to  secure  the  debt. 
We  must  presume  that  the  Judgment  was 
rendered  contradictorily  with  the  widow 
and  helm  In  tlu>  proceedings  to  enforce 
the  mortgagee,  as  the  petition  Is  silent  on 
this  point.  Prom  these  facts  the  follow- 
ing reasons  for  the  issuing  ot  the  Injunc- 
tion are  ui^ed:  (1)  That  the  Judgment 
does  not  support  a  writ  of  S.tn.,M  itmwe- 
ly  recognises  a  mortgage  on  succeaslon 
property.  (2)  That  said  Widow  Cairo 
surrendered  her  usufruct  In  said  property, 
which  has  been  sold,  and  the  some  Is  In 
possession  of  purchasers.  That,  though 
relators  believe  said  sale  to  be  null  and 
void,  the  description  of  the  said  property 
Is  BO  vague  that  bidders  will  have  no  no- 
tice of  the  specific  property  offered foraale, 
and  such  Indefinite  description  would  be 
Injurious  to  the  hdni.  (8)  That  said  heirs 
have  accepted  the  snccesslon  of  their  fa- 
ther, Jacques  Calre,  ander  benefit  ot  In- 
ventory, and  that  the  liquidation  of  the 
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debts  can  go  on  unly  by  an  admlnlstra- 
tloD  of  the  properly  of  the  naccesBlon. 
That  the  Jadgment  homoloffated  the  tlual 
acconntui  theadnilDlHtratrlx,and  tnrnlng 
the  property  over  to  her  as  naafrnctnary 
did  not  discbarge  ber  ae  ftdmialutratrix 
until  the  debtH  of  tbe  sacceselon  were 
paid;  and  that  tbe  judgment  of  the  bon- 
orable  court  recognizing  said  mortgage 
can  only  be  executed  under  tbe  probate 
jnrlsdlctlon.  The  relators.  In  their  peti- 
tion fur  the  injnnctlon,  refer  to  theJodK- 
meut  In  the  Inaolvent  proceedings  of  Mrs. 
Caire,  In  which  Antolne  Colre  intervened. 
The  caae  was  appealed  to  the  circuit 
court  of  appeals.  Tbe  return  of  the  re- 
spondent Jud^e  shows  that  the  Judgment 
rendered  was  under  ordinary  proceedings 
by  said  An  tolneCalre  against  all  parties 
iB  Interest,  each  for  bis  virile  share.  A 
tt.  fa.  then  was  tbe  proper  writ  to  leeue 
under  the  Judgment. 

On  tbe  second  cause  alleged  for  the  in- 
jnnctlon it  Is  nnnecesaary  to  comment, 
as  the  disposition  of  tbe  usufruct  by  tbe 
widow  can  In  no  way  Influence  tbe  execu- 
tion of  the  Judgment,  and  tbe  alleged 
wrongfol  description  of  tbe  property  can- 
not be  injurious  to  the  heirs. 

On  the  third  point  urged  the  petition 
shows  thatthe  snccesslon  of  Jacques  Oalre 
had  been  administered,  and  tbe  admin- 
istratrix discharged.  The  property  was 
turned  over  to  her  as  widow  In  commu- 
nity. When  tbe  suit  of  Antolne  Calre  was 
instituted  there  was  no  succession  In  ex- 
istence. It  bad  been  settled  and  passed 
ont  of  existence.  Tbe  widow  was  In  pos- 
session of  the  property  for  herself  and 
minor  belni. '  As  long  as  the  Judgment 
homologating  the  final  account  of  an  ad- 
ministratrix exists  of  record  and  unre- 
voked it  operates  as  a  closing  of  the  suc- 
ceasion,  and  is  a  bar  to  further  mortuary 
proceedings,  which  can  only  be  had  after 
the  setting  aside  of  tbe  same.  Beauregard 
V.  Lampton,33  I^.  Ann.828;  Succession  of 
Tbibodeaux,  RS  L.a.  Ann.  716;  Augustln 
V.  Avila.  29  La.  Ann.  B87.  After  tbe  wid- 
ow and  belrs  bad  been  placed  In  posses- 
sion of  tbe  property  each  became  liable  for 
bis  share,  and  the  debts  of  the  deceased, 
Jaeqnes '  Caire^  become  the  debts  ol  tbe 
bc^rs.  Succession  of  Dunlord,  25  La.  Ann. 
66.  The  only  remedy  left  to  the  creditor, 
Antolne  Calre,  was  to  sue  the  widow 
and  heirs,  as  tbe  succession  had  been 
closed,  and  tbe  property  mortgaged  to 
secure  bis  debt  was  in  tLelr  possession. 
The  petition  for  tbe  Injunction  does  not 
dlBcloae  a  prima  fncie  right  to  tbe  same. 
It  la  therefore  ordered  that  the  relief 
prayed  for  by  relators  be  denied,  and  tbe 
role  granted  herein  be  discharged*  at  their 
costs. 

(«  lA.  Ann.  1U8)   

Stats  ex  rel  Baker  v.  Judoe  op  Second 
BBCORDEtt'a  Court.  (No.  10.882.) 

(SMMvnw  Oaurt  of  Louisiima,  Nor.  le,  UU. 
4S  La.  Ann.) 

Wsn  aw  FBomamoN— CouBT  SxaasiMxa  Jmn- 
moiioN. 

X.  n  not  qn>ostliig  that  s  pending  proseoo- 
tlon  of  the  relatrix  for  a  rlolation  of  a  city  ordi- 
nanoe  la  the  ssme  offense  as  that  with  which  she 
stands  charged  under  a  previous  afSdavit,  made 
under  the  same  ordinance,  the  recorder  had  Juris- 


dieUon  thereof  to  try  and  detsnn^  the  sams, 
notwithstanding  the  relatrix  has  appealed  bum- 

pCTsi7ely  from  a  judgment  and  sea  ten  ce  ondsr 
said  previous  charge. 

2.  It  Is  unquestionably  settled  tliat,  until  a 
plea  to  the  Jurisdiction  of  a  court  has  been  made 
and  overruled,  an  application  for  a  writ  of  pro- 
hibition cannot  be  entertained. 
{Sj/UcUna  by  the  Court.) 

Appeal  from  recorder's  court  of  New  Or- 
leans; A.  M.  Adcoin,  Judge. 

AppUcatton  byCatherlDH  Baker  for  writs 
of  prohibition  and  certiotaii.  Writs  de- 
nied. 

James  O.  Walker,  for  rdatrix.  Henry 
Benabaw,  Asst.  City  Atty.,  and  C&rleton 
Boat,  City.  Atty.,  for  respondent. 

Watkinb,  J.  The  purport  ol  relatrix*s 
complaint  is  that  on  tba9th  of  Aufsnat, 
1S91,  sbe  was  arrested  on  tbe  complaint  of 
one  W.  Q.  Seelhoret  wltn  willfully  and  ma- 
liciously and  unlawfully  beeping  an  assig- 
nation-house at  386  Dauphin  street,  be- 
tween Esplanade  and  Kelerec  streets,  in 
the  city  of  New  Orleans,  In  violation  of 
section  8  of  city  ordinance  4434,  C.  S.;  the 
complaint  being  that  on  the  date  named, 
before  and  after,  she  was  thus  nnlawtally 
engaged  and  employed.  Subsequently, to- 
wlt,  on  tbe  10th  of  September,  relatrix 
was  put  upon  her  trial,  and  convicted,  and 
sentenced  to  pay  a  fine,  or  to  be  Impris- 
oned in  default  of  making  payment  there- 
of. In  answer  to  this  complaint  in  the  rfr- 
corder's  court,  the  relatrix,  Inter  alfas,  set 
up  as  a  defense  that  her  arrest  and  deten- 
tion were  "without  due  process  of  law," 
and  said  court  "without  Jurisdiction  to 
Inquire  into  the  snbject-matter  of  said  affi- 
davit," and  coupled  therewith  a  special 
and  general  denial.  From  tbe  sentence 
and  decree  therein  pronounced  therelatrlx 
appealed,  and  gave  bond  according  to 
law.  That,  notwithstanding  ber  said  ap- 
peal, she  has  again  been  arrested  on  tbe 
selfsame  charge  of  violating  same  ordi- 
nance, upon  the  affidavit  of  same  com- 
plainant, and  ol  beeping  an  assigniitfon- 
houseattbe  selfsame  municipal  number; 
which  affidavit  was  made  and  filed  in 
same  recorder's  court  on  the  8tb  of  Octo* 
ber,  1881,  dnrlng  the  pendency  of  ber  per- 
fected appeal  aforesaid.  Her  averment  is 
that  "  the  matter  and  fact  set  forth  in  the 
affidavit  first  mentioned,  and  the  matter 
and  lact  set  forth  in  tbe  second  affidavit, 
and  severally  mentioned,  are  one  and  tbe 
same  matter  and  fact,  and  not  divers  and 
dmerent  matters  and  facts."  It  is  on 
this  hypothesis  that  relatrix  avers  that 
tbe  recorder  exceeded  the  bounds  of  his 
Jurisdiction,  he  having  no  authority  to 
take  cognizance  of  and  try  and  determine 
tbe  subsequentcbarge  and  complaint,  dur- 
ing the  pendency  of  ber  suspensive  ap- 
peal from  the  final  Judgment  and  decree 
rendered  upon  said  former  Judgment  and 
decree.  Certiorari  w at*  Intended  to  bring 
op  the  record  of  the  recorder's  court  for 
Inspection.  The  respondent  returns  that 
It  is  not  a  fact  that  the  relatrix  was  ar- 
rested and  held  to  ball  upon  an  affidavit 
charging  her  with  tbe  same  offense,  and 
based  upon  identically  tbe  same  fact, 
which  Is  set  forth  In  the  affidavit  first  re- 
ferred to.   Heavers  that  fthe  was  arrested 
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on  the  second  aflSdavIt  for  an  Infraction 
of  said  ordinance  committed  Babsef^aent 
to  tlie  date  set  forth  In  the  flrat  affidavit. 
He  further  avers  that  the  eleventh  eec- 
tlon  ol  the  city  ordinance  in  question  pro- 
vides that  each  day  any  person  shall  con- 
tinue to  violate  the  provisions  of  thesame 
shall  eonstltnte  a  separate  oBense.  He 
further  avers  that  In  the  second  efflfda- 
Tit  she  wna  charged  with  a  new  and  sep- 
arate offeDBC,  committed  on  a  date  differ- 
ent and  HUbsequent  to  the  offense  first 
charged  against  her.  On  this  ground  re* 
spundent  claims  the  right  to  exercise  Ju- 
risdiction, and  prays  that  the  writs  be  de- 
nied. Hefurther  pleads  and  avers  that  no 
plea  to  the  iorisdlction  was  ever  tendered 
In  his  court  In  said  last-named  canve.sDd 
that  It  has  not  been  tried  and  disposed  of. 
Reference  to  the  eleventh  section  of  thesnid 
ordinance  dlscloHOS  the  correctness  of  the 
respondent's  averment,  for  It  declares 
" that  each  day  any  person  shall  continue 
to  violate  the  provisions  [thereof]  shall 
conHtltnte  a  separate  offense;"  and,  Id 
oar  opinion,  that  provision  is  conclusively 
against  the  complaint  of  therelatrlx.  The 
first  aftldavlt  was  made  on  the  9th  of  Aa- 

f;nst,  and  the  latter  on  the  8th  of  October, 
889,— two  months  intervenln;;.  There  is 
no  room  for  doubt  of  there  having  been  two 
different  and  distinct  charges  preferred 
against  the  relatrlx,  and  of  the  respond- 
ent's Jurisdiction  In  the  premises  we  en- 
tertain no  doubt,  and  it  was  not  ques- 
tioned by  plea  In  his  court  before  this 
suit  was  filed.  State  v.  Davey,  89  La. 
Ann.  607,  2  South.  Rep.  44,  is  precisely  In 
point.  In  addition  to  this,  It  has  been 
repeatedly  tield  by  this  court  that,  "until 
after  a  plea  to  the  Jorisdlction  has  been 
made  and  overruled,  an  application  tor  a 
writ  of  prohibition  cannot  beentertalned. " 
State  V.  Judge,  87  La.  Ann.  843;  State  v. 
Steele,  88  La.  Ann.  6«9;  State  v.  Jadge,  40 
La.  Ann.  607.4  South.  Rep.  485;  State  v. 
Justice,  41  La.  Ann.  9U8,  6  South.  Rup.  807. 
It  Is  therefore  ordered  that  the  prayer  of 
the  relatrlx  be  refused,  and  said  writs  de- 
nied, at  her  cost. 

(U  Lft.  Ann.'  1186) 

Uaginnis'  Estate  t.  Nbw  Oblbanb  Cot- 
ton   EXCHAMOB  ft    MUTUAI.  AID  ABS'n. 

(No.  10.838.) 

(Suprvme  Court  of  LovMana.  Vvr.  UL  USL 
tfI*.Aim.) 

llnroAl.  Aid  Asbooiatiok— Non-Fatubnt  or  As- 
sBBsiciHTS— SoaPKituoir— AonoN  ON  CsBTin- 

OAT>. 

1.  In  s  motnal  aid  assoclatloiu  *  partioalar 
method  of  notioe  of  assesBniaats  faulng  dae,iiav- 
uiK  been  agreed  upon  and  made  a  xir%  of  the 
charter,  is  binding  on  all  members. 

2.  It  being  also  provided  that  when  a  member 
n^lects  or  refuses  to  any  SBsesBment  he 
shall  be  suspended  and  treated  as  no  longer  a 
member,  lo  case  of  death  during  the  period  of 
such  auBpension  tbe  bolaer  of  the  betdlb  certifi- 
cate cannot  recover,  unless  the  asBooiaUon  it  es- 
topped by  its  own  sots,  or  has  waived  the  eflSou 
of  tbe  sus{ieDsIon. 

8.  Tbe  assessed  had  tailed  to  pay  the  assess- 
ment within  the  time  speoified.  and  it  remained 
unpaid  at  the  time  of  hu  death. 

4.  There  can  be  no  zeeovery  tmder  Us  osrUfl- 
cate. 

(SmUoZhu  by  ths  CowC) 


Appeal  from  civil  district  conrt,  parish 
of  Orleans;  Albbrt  Vookbibs,  Jadge. 

Reversed. 

Action  by  the  estate  of  John  H.  Magln- 
nls  against  the  New  Orleans  Cotton  Ex- 
change &  Mutual  Aid  Ausuciation  ouacer- 
tlflcate  of  membership  in  defendant  asso- 
ciation. Judgment  fur  plaintiff,  and  de- 
fendant appeals. 

Bajrne,  lUnegre  A  Baxoe^  for  appellant. 
W,  8.  Benedict,  for  appellee. 

Breaux,  J.  The  defendant  company, 
organized  as  a  mutual  life  Insurance  asso- 
ciation. Is  composed  of  members  of  the 
Cotton  Exchange  who  choose  to  become 
members.  The  bolder  of  a  benefit  cerUfl- 
cate  Is  entitled  at  the  death  of  the  assured 
to  receive  an  amount  equal  to  tbe  assess- 
ment levied  on  each  surviving  member. 
One  of  the  articles  of  the  charter  provides, 
upon  proof  of  the  death  of  a  member,  that 
each  surviving  member  shall  within  10 
days  pay  the  sum  of  910.  and  that  any 
member  not  puylng  shall  be  suspended, 
and  treated  as  not  being  on  the  roll  of 
membership,  and  in  case  of  his  deatii  the 
holder  of  the  benefit  certificate  shall  he 
without  right  against  tbe  association; 
npoD  payment  of  dues  within  30  days  tbe 
suspension  to  cease.  Only  the  board  of 
directors,  after  the  expiration,  hare  au- 
thority to  reinstate  a  member  who  has 
defaulted  in  paying  assessments.  The 
members  are  notlQed  of  assessment  by 
post  Ing  In  the  rooms  of  tbe  exchange.  One 
of  the  members  died  nn  tbe  6th  of  June, 
1889.  Notice  of  the  assfssment  was  posted 
as  required,  and.  In  addition,  two  postal- 
cards  were  mailed  to  and  were  received 
by  J.  H.  Maglnnla.  The  assured  J.  H. 
Maglnnls  died  at  Ocean  Springs  on  the  4th 
of  July.  1889.  The  executor  of  his  estate, 
about  10  days  after  his  death,  offered  to 
pay  the  amonnt.  Tbe  defendant  refused 
to  recelre  It.  Tbe  debtor  may  be  put  In 
default  by  the  terms  of  the  contract, 
avil  Code.  art.  1912.  Tbe  defendant  con- 
tends that  the  member  was  In  default. and 
that  the  terms  ot  tbe  charter  operated  an 
Immediate  suspension.  Tbe  default  is 
proven,  payment  not  having  been  made 
In  compliance  with  the  charter.  When 
considering  whether  therewas suspension, 
the  thought  occurs  that  In  a  voluntary 
association,  in  which  the  iuitiatJon,  no- 
tices, payment  of  dnes,  aasessmentSt  BUB- 
penslon,  and  reinstatement  are  governed 
by  Its  laws,  each  member  Is  bound  to 
compty  with  tbe  obligations  he  assumes. 
When  a  charter  contains  an  article  sus- 
pending a  member  fur  the  non-payment 
of  an  assessment.  It  Is  conclusive  and 
binding.  This  regulation  of  the  defend- 
ant association  la  self-operative,  and 
takes  effect  after  notice,  unless  It  Is  es- 
topped, or  has  waived  the  suspension.  In 
Qnnther  V.  Association,  40  La.  Ann.  777, 
6  Suuth.  Rep.  65,  this  court  held  that  the 
article  respecting  suspension  Is  self-en- 
forcing, and  that  a  membtr  is  suspended 
npon  the  non-payment  ol  ■ssessmeat  after 
notice  and  delay.  The  decision  was  for 
plaintiff.  Tbe  court  held  In  that  eaae: 
"There  Is  not  the  slightest  gronnd  for  at- 
tributing the  failure  to  pay  theassessment 
to  any  other  cause  than  the  want  ot  no> 
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tlce."  TlierewasaospenBlonof  tliemember, 
bat  tlie  aBSOfiatton  was  estopped  by  its 
lanlt  Id  loatter  of  notice  of  asBeaament. 

If  the  defendant  cumpany  voluntarily 
caused  the  late  member,  Maginnle,  to  be- 
llere  that  tbe  members  were  not  boand, 
by  the  notice  posted  on  the  wall,  to  pay 
within  10  deyu  after  the  posting,  or  that 
the  flrat  postal-card  mailed  to  htm  was 
a  waiver  uf  the  saspenslon.  or  that  the 
Becond  eard.  notifying  btm  that  the  as- 
sessment was  due,  Kave  right  to  post- 
ponement of  payment,  the  plaintiff  shonld 
recover.  If,  on  the  other  hand,  the  first 
notice  is  binding  on  the  members  of  the 
Cotton  Exchangs  who  are  members  of  the 
aBBoclatton,  having  tree  access  to  Its  room 
of  meeting,  and  if  the  postal^cards  were 
isaaed  ex gratla,tbB  defeDdantcompany  is 
nut  estopped  from  pleading  the  suspen- 
sion and  clRlmlng  Its  effect.  The  deceased 
was  a  member  at  thetimetbe  charter  was 
amended,  and  as  a  member  of  the  associa- 
tion consented  that  posting  should  be 
snfilcleDt  notice.  As  a  member  of  the  Cot- 
tun  Exchaoge  he  had  ample  opportunity  to 
scetbenotlce.  ItsloelBcieDcy isnotproven. 
The  postal'Cards  were  not  misleading. 
The  notice  posted  on  the  wail  notified 
the  memliers  that  assesement  62  was  due 
and  payable  on  or  before  the  17th  day  of 
June,  1U89.  Precisely  the  same  notice  was 
givpn  bjr  postal-cards.  Id  the  second  pos- 
tal he  was  only  Informed  that  his  assesH- 
ment  was  doe  on  the  17th  of  that  month. 
On  the  4th  of  July  at  the  time  of  his  death 
be  bad  not  complied.  Some  10  days  aft«r- 
wardn  the  ezecntor  of  his  estate  ofiered  to 
pay  the  amount.  It  was  then  no  loDger 
pusslbie  to  comply  with  the  regulation 
of  theassorlatiun.  It  was  an  agreement  In 
dne  form,  bindlnie  on  all  the  members,  that 
In  caaeofdeathdurltig suspension  therlgbt 
to  recover  on  a  certificate  was  lost.  We 
are  only  enforcingacondltion  the  members 
have  made  a  law  unto  themselves.  The 
suspension  and  notice  were  completed  be- 
fore death,  and  nothing  In  the  nature  of 
a  waiver  to  avoid  the  effect  of  the  suspen- 
sion Is  shown.  It  Is  therefore  ordered, 
adjndged,  and  decreed  that  the  Jndgment 
appealed  from  beset  aside,  annulled,  and 
reversed,  and  it  is  now  ordered,  ad- 
judged, and  decreed,  that  the  demand  of 
plalntltr  be  rejected,  with  costs  of  both 
courts. 

Ca  lA.  Ann.  1139) 

Hack4:tt  t.  His  CBRnrroltB.    (No.  10,881.) 

(JSupreiM  Cowrt  of  LouiHaneu  Nov.  16, 18B1. 
48  La.  Ann.) 

IjnoLWNOT— Hbbtinq  of  Cheditobs— OFPOsraoK 

— ApPBAL  from  ORDEB  AcCBPTINe  SnRBBNDEB. 

An  appeal  from  an  interlocutory  order, 
accepting  tbe  surrender  made  by  an  insolvent 
debtor,  will  not  interriipt  the  lO-days  time  In 
which  an  opposition  to  the  meeting  at  oredltors 
Is  allowed. 
(SyUdbuB  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleana;  Francib  A.  Monroe,  Judge. 
Opposition  dismissed. 

Michael  Hackett,  an  Insolvent,  made  a 
voluntary  surrender  to  bis  Creditors.  An 
appeal  was  taken  from  an  order  accepting 
the  surrender,  but  was  dismissed.  After- 
wards tbe  nilman  Goldsboruugb  Com- 
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pany,  a  creditor,  instituted  proceedings 
to  set  aside  the  order,  but  such  opposition 
was  filed  more  than  10  days  after  the 
meeting  of  the  rreditors. 

W.  S.  Benedict,  for  appellant  Ulhnan 
Ooldsborough  Co.  Auffastua  /leraau,  for 
Insolvent  appellee. 

UcEnert.  J.  This  case  was  formerly 
on  appeal  to  this  court  from  an  order  ac- 
cepting the  surrender  made  by  the  Insolv- 
ent debtor.  Hackett  v.  His  Creditors,  43 
La.  Ann.  124,  8  South.  Rep.  587.  The  ap- 
peal was  dismissed  on  the  ground  that 
the  order  accepting  tbe  surrender  was  not 
a  definitive  Judgment,— that  is,  was  a 
mere  Interlocutory  order,  the  execution  of 
which  could  not  cause  on  Irreparable  In- 
jury ;  that  It  did  not  belong  to  that  clem 
of  Judgments  which  could  be  stayed  by  an 
appeal.  After  the  appeal  was  dlnml8>ied, 
the  complaining  creditor  Instituted  pro- 
ceedings to  to  set  aside  the  interlocutory 
order  accepting  the  surrender  of  the  in- 
solvent. The  appeal  from  the  interlocu- 
tory order  In  the  case  of  Hackett  Hie 
Creditors,  referred  to  and  reported,  48  La. 
Ann.  124.  8  South.  Bep.  687,  did  not  have 
theelTectof  staylngtheproceedlngs;  hence 
the  10-days  time  prescribed  by  section 
1802,  Rev.  St.,  was  not  Interrupted  by  the 
api>eal.  The  complaining  creditor,  tbe 
Ulluian  Goldsborouxta  Company,  bavins 
filed  Its  opposition  after  the  10  days  pre- 
scribed by  section  1K02,  within  which  time 
an  opposition  to  the  meeting  of  creditors 
is  allowed,  its  opposition  must  be  dis- 
missed* Judgment  affirmed. . 

— —    (tt  u.  Ann.  tufl 

Nbwuak  €t  a/.  V.  iBwm.  (No.  10,824.) 

(ffuanvme  Court  of  XouMono.  Nov.  16,  ISBL 
tfI«.AniL) 

NBOomBLB  IiwTBOMSMTs-^AtsioMimre—  nonos 
—EnsoT  or  JanexEitT. 

1.  In  order  to  maintain  and  enforce  an  as- 
signment of  a  credit  or  incorporeal  right  In  re- 
spect to  third  persons,  dne  proof  must  be  made, 
not  only  of  the  transfer,  bat  of  notlflcatlon  hav- 
ing been  given  to  tbe  debtor  of  such  transfer  hav- 
ing been  made  antecedeob  to  any  third  persons 
having  acquired  rights  thereon. 

3.  A  Judgment  ts  the  highest  evidence  of  a 
debt,  and  the  title  merges  in  tAe  Judgment.  A 
Judgment  neither  creates,  adds  to,  nor  detracts 
from  a  debt.  It  only  declares  its  existence,  fixes 
the  amount,  and  secures  to  the  creditor  the  means 
of  enforcing  it.  A  Judgment  on  a  promissory 
note  extinguishes  its  negotiability.  It  Is  only 
transferable  as  other  credits  are. 

8.  One  who  charges  the  simulation  or  other 
Illegality  in  the  consideration  of  the  transfer  of 
a  promissory  note  fs  neld  boand  to  make  clear 
proof  of  his  allegations,  as  in  all  other  cases  of 
contract.  tSuch  proof  does  not  go  to  the  validity 
of  the  cause,  or  conslderaUon  the  note,  as  be- 
tween the  maker  and  payee. 

{Sgllalnu  by  the  Court.) 

Appeal  from  civil  district  court,  pariah 
of  Orleans;  Fbisdbbioe  D.  Kino,  Judge. 

Affirmed. 

Executory  proceedings  by  Hand  C.New- 
man for  the  seizure  and  sale  of  mortgaged 
property.  Defendant,  James  E.  Irwin,  by 
his  answer  sought  to  enjoin  such  proceed- 
ings on  the  ground  that  the  mortgage  debt 
had  become eztlnRulBbf>d  by  compensation 
previous  to  plaintiff's  acquisition  of  the 
mortgage  notM,  and  that  plalntlfl's  title 
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to  the  notes  was  (rimalatpd.  Jadfirnient 
(or  plaintitr.   Defendant  appeals. 

Fergus  Reraan,  for  appellant.  WAfte, 
Parlaoge  A  SHUDders,  for  appellee. 

Wai'EINb.  J.  WhPQ  tblB  caee  was  last 
before  ub,  tbe  averraents  of  dtifendant'e an- 
swer were  farefally  stated,  tbe  Interlocu- 
tory decree  rendered  therein  by  the  district 
Judge  rotuBlnff  an  Injunction  rereraed.  and 
theuansereiaanded  lorfurtherproceedlnfcs. 
Newman  t.  FreTln,42  La.  Ann.  7^,7South. 
Bep.  799.  Recnrrtng  thereto,  It  appears 
that  thcT«  are  buttwo  questions  for  decis- 
ion, ai  d  they  are:  (1)  The  extluKulsh- 
ment  vej  non  of  the  notes  proceeded  upon, 
by  compeosation*  prior  to  plaintiffs'  ac- 
qnlsltlon  of  them;  and  (3)  the slninlatlon 
of  plaintlffii'  title  to  the  notes  themselres. 
Tbe  defendant,  as  maker  of  the  notes  sued 
on,  does  not  gratnsay  plaintiffs*  title  to 
tbem,  but  tbe  Intervener  does.  The  theory 
on  which  the  defendant  Insists  that  com- 

Sensation  was  accomplished  Is  that,  on  tbe 
3  of  October,  1889,  be  parcbased  and  ac- 
quired an  nnalvlded  Interest  or  shore  In  a 
certain  Judgment,  which  was  rendered  by 
a  competent  court  In  the  city  of  St.  LouIh, 
atHte  of  Mlsaonrl,  in  a  anlt  styled  and  en- 
titled "Bank  of  Commerce  of  St.  Louis 
T.  Kats  ft  Mayer,"  upon  the  defendant's 
promlSBory  notes  of  $10,1)00.  Bank  t.  Ma- 
yer, 42  La.  Ann.  1038,  K  South.  Rep.  260. 
That  tbe  Interest  thas  parehased  was  that 
of  the  bank  agatast  Albert  Mayer,  one  of 
tfaemembersoftbedefendant's  Arm,  who  Is 
alleged  to  have  been  the  ownerof  thenotea 
in  pending  salt,  at  tbe  time  of  this  trans- 
fer and  assignment,  and  was  affected  there- 
by. That  the  plaintiffs  assumed  to  pur- 
chase said  notes  of  Albert  Mayer,  subse- 
qnently  tosald  transfer,  to-wlt,  on  the  gth 
of  October,  1889,  whereas.  In  truth  and 
fact,  said  notes  bad  no  existence  nt  that 
time,  baring  become  extinguished  hy  com- 
pensation antecedently,  as  stated  above. 
That  In  tbe  aforesaid  acquisition  of  said 
undivided  Interest  in  aald  Judgment  the 
defendant  transferred  and  assigned  to  the 
said  bank  the  property  mortgaged  as  an 
equivalent  therefor;  and  by  this  means 
the  "defendant  expected  to  extinguish  by 
compmsatlon  bis  mortgage  notea  to 
Mayer,  dlscharj^e  the  mortga^  from  tbe 
property  be  had  transferred  to  the  bank, 
and  thus  secure  to  it  an  uniucumbered 
title."  42  La.  Ano.  722,  7  South.  Rep.  799. 
Thequestlon  presented  to  neat  tliethresh- 
old  of  tbe  diwnsslon,  and  one  of  serious 
and  vital  Import  to  the  defendant,  la 
wbether  or  not  he  really  and  legslly  ac- 
complished and  perfected  his  alleged  acqul- 
Bltlon  of  an  Interest  In  thejudgment  which 
the  bank  held  against  Mayer.  To  this 
question  all  others  are  Bubaldlary.  It  Is 
needlesa  to  dlscnsa  tbe  divisibility  of  a 
Judgment  without  tbejudgntent  debtor's 
consent.  If,  in  point  of  taw,  there  has  never 
been  a  transfer  at  all ;  and  much  the  same 
may  be  said  uf  ither  questlous  in  the  case. 
True  It  Is  that  In  our  former  opinion  It  fs 
stated  that  it  was  alleged  in  the  answer 
that  the  defendant  acquired  by  purchase 
from  the  bank  an  Interest  la  the  Judgment 
It  held  against  Mayer  for  a  larger  sum, 
"with  due  notice  to  blm  of  tbe  transfer;" 
bat,  In  tbeconne  of  tbe  arsnment  of  de- 
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fendant'a  coansel  In  this  caw,  the  admis- 
sion was  made  that  such  was  not  a  fact, 
there  being  In  the  transcript  no  proof  of 
any  such  notice  having  t>een  given  to 
Mayer.  The  contention  of  the  defendant 
is  that  he  gave  to  tbe  bank  a  title  to  tbe 
mortgaged  property  in  consideration  of 
its  tranttfer  of  an  Interest  In  tbe  Judgment 
It  held  against  Kats  ft  Mayer  to  him.  He 
does  not  profess  to  hare  paid  tbe  price  In 
money,  but  he  claims  to  bare  given  land 
In  payment  of  the  purchase  price.  Cnder 
onr  law,  a  giving  In  payment  Is  an  act  by 
which  a  debtor  gives  a  thing  to  his  credit- 
or, who  Is  willing  to  receive  It,  in  pay- 
ment of  the  sum  due.  Rev.  Civil  Code,  art. 
26^.  Ttals  transaction  evidently  was  a 
giving  In  payment  to  tbe  bank,  and  the 
bank.  In  consideration  of  this  glring  In 
payment,  assnmed  to  transfer  to  Irwin  an 
Interest  In  Its  Judgment.  The  law  further 
declares  that  It  is  perfect  only  when  fol- 
lowed by  delivery.  Id.  art.  2666.  That,  In 
tbe  tranefer  of  credits,  the  delivery  takes 
place  between  the  translerrer  and  the  trans- 
feree, by  the  giving  of  the  title,  (Id.  art. 
2646;)  but  the  transferee  of  a  credit  Is  only 
possessed,  as  regards  third  persona,  after 
notice  has  been  given  to  or  accepted  by 
the  debtor  that  the  tranfifer  has  taken 
place,  (Id.  art.  2643.)  These  principles  of 
law  were  examined  In  Bernard  v.  Bank,  48 
La.  Ann.  60,  8  Routb.  Rep.  70:i,  and  applied 
to  a  credit  In  bank  for  which  a  check  was 
drawn;  bat.  notice  of  same  not  baring 
been  f^ven  to  the  bank  officers  daring  the 
life-time  of  the  drawer,  the  checkholder 
was  held  without  right  to  recover.  The 
drawing  of  the  check  was  deemed  to  be  a 
giving  In  payment  of  a  debt  due  tbecbeck- 
holder,  the  effect  of  which  was  confined  to 
them,  the  credit  In  bank  being  nnalfected. 
without  notice  to  the  bank;  and,  the 
maker  having  In  the  mean  while  died,  the 
I'ontract  lapsed,  and  tbe  credit  passed  to 
the  BUcceHBlon  of  the  maker.  This  credit 
In  bank  waa  deemedtobeacboaeln action, 
and  controlled  by  the  provlslone  of  Rev. 
aril  Code,  art.  2642.  In  the  Instant  case, 
tbe  thiDg  which  the  defendant  claims  to 
bare  aeqnired  by  the  transfer  of  the  bank 
to  hlni  isajndpment  or  an  Interest  in  a 
Judgment.  A  Judgment  Is  also  a  credit,  a 
choeetn  action,  an  incorporeal  right;  and, 
like  the  credit,  it  cannot  tie  aegotiated 
otherwlne  than  by  asBlgiiment  and  due 
notice  to  the  judgment  debtor.  "A  Judg- 
ment Is  the  highest  evidence  of  a  debt,  and 
the  title  merges  In  the  Judgment.  So, 
when  a  Judgment  is  had  npon  a  note,  the 
latter  Is  merged  In  the  former,  from  which 
only  by  its  revereal  tir  rescission  can  It 
be  severed.  •  •  •  The  debtor  cannot 
then  plead  against  the  claim,  thas  merged 
In  the  Judgment,  any  prescription  but  that 
which  bars  the  .latter."  1  Hen.  Dig.  p. 
726,  No.  6,  and  authorities.  "A  Judgment 
neither  creates,  adds  to.  nor  detracts  from 
a  debt.  It  only  declares  Its  existence,  fixes 
the  amount,  and  secures  to  the  creditor 
the  means  of  enforcing  Ita  payment. "  Id. 
No.  8,  and  authurities.  It  matters  not 
that  suit  waa  brought  and  Judgment  ren- 
dered upon  negotiable  promissory  notes. 
As  tbe  title  to  the  debt  merged  In  the  Jadg- 
ment,  Ita  negotiability,  as  commerdal  pa- 
per, ceased ;  and  not  the  precepts  of  the 
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lex  were&torln.hist  those  of  ttaeCIril  Code, 
apply  to  Ita  transfer  and  analfcnment.  This 
being  the  case,  the  bank's  aBslgnroent  tu 
Irwin  of  an  interest  In  tlie  Jadgment  was 
nnaTalllng,  vlthont  notlee  thereof  to 
Mayer,  the  Jadgment  debtor,  antecedent 
to  bis  transfer  ol  the  notea  In  coDtroversy 
to  the  plalntitt.  The  question  of  the  cum* 
pensablllty  of  the  notraand  Judgment  need 
not  be  discussed,  as  It  cnuld  only  arise 
after  the  perfection  of  the  assignment. 
In  respect  to  the  Intervener's  cum^alnt  of 
the  bona  Odea  of  the  plaintiffs'  purchase  of 
the  notes  from  Albert  Mayer,lUtle  need  be 
said.  Inasmuub  as  plaintiffs  do  not  coo- 
tend  that  they  acquired  them  before  their 
maturity,  tbey  are  In  their  hands,  con- 
fesnedly,  subject  to  all  offsets  and  equities 
existing  between  the  maker  and  payee. 
But  no  such  equities  or  offsets  are  urged 
or  proved.  The  only  doubt  or  distrust 
the  allegation  or  eTldeuce  of  the  Interven- 
er purports  to  throw  upon  the  transac- 
tion Is  In  relation  to  the  price  plaintiffs 
paid  therefor.  That  dues  not  appertain 
to  the  cause  or  consideration  of  the  notes 
themselvAs.  They  are  nnqaestloned  and 
unqaestlonable.  In  respect  to  the  consid- 
eration paid  by  the  plaintiffs,  the  evidence 
leaven  no  donbt  in  our  mind  as  to  its 
reality  and  geonineness.  Jadgment  af- 
llrmed. 
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State  V.  Qdaid.  (No.  10,(142.) 

(Anranu  Cbwt  of  XouMono.   Kov.  10,  IflSL 
lA.  Ann,) 

OAMisa— '*Pni-Fooi^  * 
The  game  ordinarily  known  and  desl^afed 
as  "pln-pow*'  is  not  «  gunbliner  game,  in  tbe 
wDBe  of  tbe  oouBtitutlon  and  the  law,  and  a  olty 
ordlnanoe  denoaneing  it  as  aoob  is  UlagaL 
CBl/Uahui  Z>v  A«  Oowt) 

Appeal  from  recorder's  court  of  New  Or- 
leans; William  B.  Ucbpbt,  Jadge.  Be- 

versed. 

Thomas  Quald  was  convicted  and  sen- 
tence to  pay  fines  tor  gambling,  and  ap- 
peals. 

Baekt  Dlakelapiel  A  Hart,  for  appellant. 
Benrj-  Beuabaw,  Asst.  City  Atty.,  and 
CarhtOB  Hunt,  City  Atty.,  tor  the  State. 

Watkins,  J.  The  defendant  Is  appellant 
trom  five  different  convictions  and  sen- 
tences to  pay  fines  for  alleged  viola- 
tions ot  city  ordinance  4084,  Council  Series, 
which  denonnces  as  an  offense  "gambling 
with  dice,  cards,  or  other  means,  or  keeping 
a  banking  game  or  gam  bllng-fanuse. "  The 
charge  made  lu  each  ot  tbe  several  cases  Is 
as  follows,  vis.:  *'That  Thomas  Quald 
did  then  and  there  violate  ordinance  4034, 
Oea.  St.,  by  keeping  a  gambling  game 
known  as  '  pin-pool,*  npon  which  money 
is  bet;  said  gambling  game  being  playpd 
In  tbe  atwTO-mentloned  bouse.**  etc.  Tbe 
contention  and  answer  of  the  defendant 
are  that  "pin-pool  Is  not  a  gambling 
game,  and  therefore  [It]  is  not  In  the  con- 
templation of  [said]  ordinance;  and.  In 
the  alternative,  It  Is  alleged  that,  II  nald 
ordinance  was  intended  to  embrace  the 
game  of  plo-pool,  [It]  Is  Illegal,  null,  and 
void;  that  the  buslnpss  ol  keeping  a  pool- 
table  Is  recognised  as  legal  oy  the  state 
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and  city,  which  Impose  licenses  on  same; 
end  that  these  licenses  were  paid  by  de- 
fendant." The  proof  shows  tbat  tbe  game 
of  pin-pool  is  played  on  a  table  on  which 
five  pins  are  set  In  a  small  square,— one 
being  in  tbe  center  of  the  square,  and  each 
pin  being  numbered  from  1  to  6,  respect- 
ively. The  gams  Is  played  by  a  number 
of  persons,  each  one  ol  whom  uses  a  cue 
and  balls,  wherewith  the  pins  are  knocked 
down,  and  the  player  Is  credited  on  his 
score  with  tbe  respective  numbers  of  the 
pins  thus  knocked  down.  At  the  begin- 
ning of  the  game  the  game-keeper  puts  a 
nnmber  of  marbles  In  a  leathern  bottle,  on 
each  one  of  which  Is  a  number  printed, 
and,  after  thoroughly  shaking  It  up,  be 
casts  one  to  each  of  the  players.  These 
balls  indicate  the  order  of  preference 
among  the  players,  and  each  onels  entitled 
to  credit  on  his  score  for  tbe  nurab^ 
marked  on  his  ball.  When,  In  the  prog- 
ress of  the  game,  one  ot  tbe  players  makes 
a  total  score  ot  the  preclsenumber fixed  as 
tbe  winning  nnmber,  lie  Is  entitled  co  the 
pool;  and  It  consists  ot  the  total  amount 
tbe  players  contributed  thereto.  Tbe  pro- 
prietor ot  tbe  establishment  fnrnlshoa  the 
entire  paraphernalia,  and  charges  so  much 
per  game,  according  to  the  number  of 

Cyers,  and,  as  soon  as  tbe  game  has 
n  completed,  he  deducts  same  trom  the 
pool,  and  tbe  residue  goes  to  tbe  winner. 
The  players  very  frequently  venture  bets 
on  the  result  of  the  game,  but  that  Is  en- 
tirely optional  with  them.  In  such  bets 
the  proprietor  has  no  Interest,  and  as- 
sumes no  risk  whatever.  It  matters  not, 
so  faras  he  Is  concerned,  what  theamount 
or  number  of  the  bets  may  be,  the  proprie- 
tor gets  no  more  nor  receives  any  less  a 
consideration  for  the  game.  The  theory 
ot  the  game  Is  that  the  proprietor  simply 
charges  for  the  use  ot  the  table  and  ap- 

Ellances.  and  It  Is  of  no  consequence  to 
Im  whether  one  or  all  ol  the  players  pay 
for  it,  or  whether  the  players  contribute 
ratably  In  money.  In  advance,  or  agree 
that  the  fee  be  paid  out  of  the  pool  by  the 
winner.  All  of  these  things  are  purely 
conventional,  and  as  agreed  upon  by  the 
parties  at  the  commenrementof  the  game. 
This  game  Is  not  in  any  correct  sense  a 
gambling  game,  such  us  is  denounced  in 
the  constitution  and  laws.  If  the  argu- 
ment and  reasoning  on  the  subject  needed 
re-enforcement,  tbe  necessary  aid  would  be 
Mupnlled  by  the  acts  of  tbe  state  and  city 
In  demanding  of  and  receiving  from  the 
defendant  licenses  for  the  prosecution  of 
this  business.  The  "keeping  ot  a  gam- 
bling game.**  inthesenseof  tbelaw.ls  such 
as  "Implies  loss  or  gain  between  parties" 
who  are  participating  In  tbe  game.  But 
the  defendant,  as  proprietor.  Is  not  a  par- 
ticipant in  the  losses  or  gains  Incident  to 
tbe  result  of  the  game.  Tbat  tbe  players 
did  engage  oecaalonally  In  betting  on  the 
game  did  not  constitute  It  a  gambling 
game.  On  the  contrary,  It  Is  excluslvdy 
a  game  ot  skill,  and  does  not  contain  any 
element  ot  chance.  The  ordinance  In  ques- 
tion does  not  rightfully  apply  to  or  legal- 
ly embrace  the  game  of  pin-poul,  and  the 
conviction  and  sentence  of  tbe  defendant 
were  Illegal.  It  Is  therefore  ordered  and 
decreed  that  the  Judgments  and  sentences 
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appealed  from  be  annnDed  and  set  aside; 
and  It  ts  forther  ordered  and  decreed  that 
the  various  proceeding  and  prosecatlona 
against  tbe  defendant  be  abated  and  dls- 
contiDuedf  and  that  be  be  relieved  Irom 
tbe  payment  ol  cuetu. 

{a  La.  Ann.  UM) 

Gast  t.  Board  of  absbbborb.  (No. 

10.826.  )i 

(Suiffvme  Ooxert  of  LouisUmcu  Nor.  1S|  189L 
48  La.  Aim.> 

Taxation— ExxMPTioN—MAinrrAOTUBn  of  Wirb 

PUBNITUBB. 

1.  A  manufacturer  of  wire  fomiture  is  not 
exempt  from  taxation  under  article  307  of  tbe 
oonstitQtion. 

2.  Where  the  constitution  exempts  the  man- 
ntaotarer  of  furniture  **and  other  articles"  of 
wood,  tbe  words  Quoted  relate  to  and  quali^  the 
antecedent  "famltare. " 

8.  A  limiting  clause  Is  generally  to  be  re- 
strained to  the  last  preceding  antecedent,  and 
not  to  be  extended  to  what  lollowa  it,  unless 
clearly  so  Intended. 

4.  Statutes  conferring  exemption  should  be 
strictly  construed.  This  is  emphasized  by  Juris- 
prudence, in  cases  requiring  the  construction  of 
exemption  clauses.  "Doubt  is  fotal:  plausible 
hesitation  warrants  an  adverse  finding. "  City 
of  New  Orleans  v.  Bobira,  4S  La.  Ann.  1103,  8 
South.  Bep.  403. 

6.  TUB  oonrt  having  heretofore  held  "that 
the  manofacture  of  tnmfture  and  other  articles 
of  wood  •  •  •  convey  an  id«i  of  similarity  in 
the  subject  contemplated, "  the  onus  being  with 

Elaintiff,  helft,  ttuA  tbe  right  to  the  exemption 
I  not  eBtabliahed. 
iSyUabua  try  the  Court.) 

Appeal  from  civil  district  conrt,  parish 
of  Orleans:  Fbancib  A.  Monbob,  judge. 
Beversed. 

Action  by  G.  Gast  to  cancel  an  asseaB- 
meat  of  taxes  on  him  aa  a  manutactnrer 
of  wire  fnmlture.  Judgment  lor  plalntltf. 
Defendants  appeal. 

Henry  EeDshaWy  AsRt.  City  Atty.,  and 
CarletoB  Hunt,  City  Atty.,  for  appellants 
board  of  assessors  and  the  city  of  New 
Orleans.  Wynne  Rogers,  for  appellant 
state  tax  collector.  Mone  A  Caha  and  A. 
li.  2!te80t,  for  appellee. 

BRBAtiXt  J.  The  plaintiff,  a  mannfact- 
nrer  of  wire  famltnre,  claimn  exemption 
from  taxation  under  article  207  of  tbe  con- 
stitution. He  la  aaeesBed  for  f6,0U0. 
Eleven>twelfttaa  of  the  property  Is  used  in 
the  manutactore  of  wire  lurulture,  and 
the  remainder  used  in  carrying  on  bue- 
IncBB  not  exempt  from  taxation.  All  tbe 
facta  necessary  for  exemption  are  shown, 
if  the  manufacturer  of  furiiltTire  of  wire  Is 
sucb  a  manufacturer  of  furniture  as  ex- 
empts him  from  taxation.  The  district 
court  ordered  tbe  cancellation  of  tbe  as- 
sessment In  excess  of  (600.  The  sole  qaes- 
tlon  foronr  decision  Is  whether,  In  so  tar  as 
relates  to  furniture,  the  exemption  Is  lim- 
ited to  wooden  furniture.  Tbe  article  un- 
der which  the  exemption  Is  claimed  reads: 
"There  shall  also  be  exempt  from  taxa- 
tion and  license,  for  a  period  of  twenty 
yeara  Irom  the  adoption  of  the  constitu- 
tion of  1879.  the  capital,  machinery,  and 
other  property  employed  in  tbe  manofact- 
nre  of  textile  fabric,  cotton,  shoea.  har- 
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nese,  saddlery,  bats,  floor,  machinery, 
agricultural  implemeuts,  manufacture  of 
Ice,  fertlltzere,  and  cheuilcale, and  furniture 
and  other  articles  of  wood,  marble,  or 
stone,  Boap,  stationery.  Ink,  and  paper, 
boat-bnilding  and  chocolate :  provided 
that  not  leBB  than  Ave  hands  are  employed 
in  any  ime  factory."  Tbe  furniture  of 
which  plalntitf  la  manufacturer  is  made 
of  wire;  such  as  cbaira,  loanges,  baths, 
beds,  etc.  The  authorities  representing  tbe 
defendant  state  contend  than  wire  furni- 
ture Is  not  within  the  exemption  contem- 
plated. On  the  part  of  the  plaintiff  It  Is 
contended  that  at  the  Idme  of  the  adop- 
tion of  the  law  it  was  well  known  that 
furniture  was  made  from  other  material 
than  wood;  that  it  can  be  and  was  made 
of  Iron,  brass,  wire;  that  In  Interpreting 
this  law  the  court  muBt  be  ifulded  by  the 
rule  that  generic  termB  cover  every  species, 
unless  tbe  term,  in  its  extent,  is  specially 
limited;  tbat,  11  it  was  tbe  Intention  of 
the  makers  of  the  law  to  construe  the 
meaning  of  the  generic  term,  and  place  a 
limitation  on  its  scope,  they  would  have 
used  words  tu  do  so.  and  not  left  the 
presumption  which  might  with  a  plirase 
have  been  made  certain.  Tbe  district 
Judge,  for  whose  Judgment  we  entertain 
high  regarrl.  In  bis  opinion  states  "that 
the  first  Impression  which  one  derives 
from  readlug  this  article  Is  probably  tbat. 
in  BO  far  as  the  exemption  Is  intended  to 
be  extended  to  fnrnlture.  It  Is  Indefinite, 
and  ]lmlt<id  by  the  adjective  'wood,' 
which  foUowa;  and  lience  tbat  only  Furni- 
ture manufactured  of  tbat  particular  ar- 
.tlcle  or  substance  is  within  the  meaning  of 
the  language."  That  a  "more  earful 
consideration  of  the  subject  led  him  to  tbe 
conclusion  that  the  first  Impression  Is  an 
erroneons  one,  and  that  tbe  main  adjec- 
tive *  wood,*  as  well  as  those  which  fol- 
low It,  limit  or  modify ,  not  the  word  'fur- 
niture,* but  tbe  phrase,  'and  other  arti- 
cles,' whicb  succeed  it;  and  thattumlturs, 
no  matter  of  what  substance,  Is  exempt, 
while  with  respect  to  *  all  other  articles' 
they  must  be  of  some  one  or  the  other  of 
the  Bubstances  designated  In  order  to 
avoid  such  exemption. "  We  will  affirm  tbe 
first  Impression  of  tbe  court, for  aftercare- 
ful  consideration  we  are  led  to  ucccept  It 
as  correct.  Tbe  question  1b  nut  free  from 
difficulty;  the  meaning  Is  doubtful.  The 
exemption  is  stated  by  the  word  "furni- 
ture," but  Immediately  after  follow  the 
words,  "and  other  articles  of  wood."  If 
It  be  a  qualifying  iibrase.  it  applies  to 
"furniture."  "And  other  articles  of  wood" 
conveys  the  meaning  that  tbe  exempted 
property  is  of  that  material.  The  word 
^articles"  connotes  furniture  as  well  as 
other  property.  By"other,"  "furnlture'ls 
qualified.  Tbe  word  "other"  must  relate 
to  tbe  preceding  or  last  antecedent,  un- 
less It  Is  clearly  evident  from  tbe  nature 
of  things  that  it  la  not  a  qualifying  term. 
It  Is  urged  with  some  force  tbat,  bad  tbe 
law-making  authority  Intended  to  limit 
tbe  exemption  as  contended  by  tbe  defend- 
ant, they  would  have  used  the  qualifying 
adjective  "wooden,"  and  would  have  ex- 
empted "wooden  furnltnro."  The  word 
''wooden"  was  not  used  as  a  qualifying 
adjective  Just  preceding  "furniture;"  but 
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immediately  succeeding  we  have,  "furni- 
ture and  ulher  articles  ol  wood."  The 
q  ueetloD  1b  proponnded  hy  plaintiff's 
cooneel:  "Manofacturere  of  shoes  are 
exempt.  The  constitution  reads:  'Licath- 
er,  shoes,  harness,  and  saddlery.'  If  the 
manofacturer  of  a  cloth  shoe  wan  before 
tbeconrt,  would  the  court  hold  that  only 
shoes  manufactured  of  leather  came  with- 
in the  meanlngof  thelaw?"  The  question 
prnponnded  does  not  suggest  any  amhl- 

fiulty,  and  answers  itself  In  the  negative, 
r,  Instead,  the  exemption  cianse  were  tu 
read,  "tShoes  and  other  articles  of 
leather,**  the  manufacturer  of  cloth  shoes 
wonid  not  be  exempt.  If  "other"  does 
not  qnallfy  "furniture,"  it  serves  no  pur- 
pose. In  so  far  as  it  relates  to  articles  of 
wood,  marble,  stone,  and  other  mate- 
rials. If  Intended  to  qualify  them,  tt  Is  usefl 
idly,  and  slgnifles  nothing.  The  second 
rale  of  Interpretation  "Istu  ^ve  all  doubt- 
ful words  or  expressions  that  sense  which 
maKes  them  produce  same  effect."  Pot- 
ters' Dwar.  St.  p.  736.  In  the  constrnctlon 
of  a  statute  a  limiting  clause  is  to  be  re- 
strained to  the  last  antecedent,  unless  the 
mbject-matter  requires  a  different  con- 
struetfou.  Gushing  v.  WorricIi.S  Gray,882. 
In  the  pending  case  we  have  not  dlscor- 
ered  that  the  subject-matter  requires  u 
different  construction.  "General  words 
are  not  to  be  extended  to  what  follows, 
anless  clearly  so  intended. "  Cuxaon  v.  Do- 
land,  2  Daly,  66.  Tlie  range  of  firgument 
enggests  the  Importance  of  stating  that 
our  coneloslon  relates  to  lumitnre  of  wire. 
We  do  not  decide  that  "other  articles" 
limit  the  exemption  to  furniture.  This 
matter  received  consideration  In  the  case 
of  Martin  v.  City  of  New  Orleans,  38  La. 
Ann.  897.  and  is  not  now  before  the  court. 
We  decide  that  furniture  and  the  "other 
■rtlclea  of  wood  "  must  be  of  wood  in  so 
far  as  relates  to  the  qualifying  words  and 
their  antecedent.  The  well-known  and 
universally  prevailing  principle  of  Inter- 
pretation that  statutes  conferring  exemp- 
tion should  be  strictly  construed  is  spe- 
cially emphasized  in  the  Jurisprudence  of 
this  state.  "In  such  case  doubt  is  fatal. 
Plausible  hesitation  warrants  an  adverse 
finding. "  City  of  New  Orleans  Robira. 
42  La.  Ann.  1102,  8  South.  Bep.  402;  Carre 
V.  City  of  New  Orleaas,  41  La.  Ann.  998,  6 
South.  Rep.  893.  42  La.  Ann.  1121,  8  South. 
Rep.  399;  Dennis  v.  Kuilroad  Co.,  34  La. 
Ann.  958.  In  the  case  of  Jones  v.  Raines, 
35  La.  Ann.  998,  it  was  held:  "It  is 
worthy  of  cote  that  In  the  ennmeration 
each  kind  of  manufaeture  Is  treated  as  a 
distinct  and  separate  subject,  and  all  are 
separated  from  each  other  by  a  comma, 
except  the  manufacture  of  furniture  and 
'other  articles  of  wood.' which  are  not 
thus  separated,  and  thus  convey  an  idea 
of  similarity  in  the  subject  contemplated 
or  provided  for. "  From  the  case  of  Carre 
T.  City  of  New  Orleans,  41  La.  Ann.  999, 6 
Hooth.  Rep.  ft^,  we  extract:  "Theartlcles 
of  wood  mentioned  in  the  article  of  the 
constitqtion  are,  therefore,  those  which, 
like  furniture,"  etc.  The  article  of  the 
constitutlnu.  The  words  "furniture  and 
other  articles  of  wood. "  The  application 
uf  the  rules  of  coostrnetion  and  the  de- 
eUlunsof  courts  have  lurced  on  ns  the 
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conclusion  that  the  plaintiff  Is  not  exempt 
from  the  payment  of  taxes.  It  Is  there- 
fore ordered  and  decreed  that  the  Judg- 
ment appealed  from  be  annulled,  avoided, 
and  reversed,  and  it  is  now  decreed  that 
there  bo  Judgment  in  favor  of  defendants, 
denying  plalutiff's  claim  to  exemption, 
and  maintaining  the  validity  of  the  as- 
sessment In  Its  entirety,  and  that  plaintiff 
pay  the  costs  of  both  conrts. 

(48  IM.  Ana.  lUO) 

Sncceeslon  of  Sghwbncc. 

Raubob-Kolb  r.  Robenbtrbau.   (No.  10^ 

849.) 

iSupreme  Ocun  of  Louisiana.  Nor.  80, 18BL 

Ami.) 

WlUS—ColTUaT— UlTDUB  ISTTLDBirCS— COMKinnTr 
SiTTLSlIKIIT. 

1.  The  lodgment  ot  the  dlstriot  court  on  tb» 
provisional  aooount  Is  folly  anstftined  the  ev- 
idence. 

5.  Theevldenoeantirely  rebuts  and  dispToves 
the  charge  of  undne  Infloence  at  a  ground  for  an- 
nulling the  decedent's  will. 

tt.  Debts  due  by  the  deceased  husband  as  bead 
of  the  community  of  acquets  and  gains  by  a  Ont 
marriage,  and  paid  ont  of  the  ^rolngB  of  the 
oommunity  under  a  second  marriage,  most,  In  a 
settlement  between  them,  be  charged  to  tl^  first 
and  oredlted  to  the  second  community. 

4.  The  evidence  sustains  tbeadjastmentmade 
by  the  Judge  of  the  acooouts  between  the  two 
communities. 

6.  The  aUotrance  made  iar  the  revunoes  of 
the  separate  properly  of  tbe  minors,  making  no 
deductions  for  their  expenses,  is  at  least  as  maoh 
as  they  are  entitled  to.  The  question  as  to 
whether  their  expenses  should  be  deducted  Is  re- 
ferred to,  but  appellee  asks  no  amendment. 

{SyUaliUS  by  the  Court ) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Fbbdkbiok  D.  Kino,  Judge. 
Affirmed. 

■/amaBB.AoMen'fr., for  appellant,  fiian- 
P-  D&rtt  for  appellee. 

Fbnner,  J.  Jacob  Schwenck  was  mar* 
ried  thrice.  His  first  wife  died  without 
clilldreu,  and  that  marriage  may  be  elimi- 
nated Id  this  case.  He  then  married  Chris- 
tina Selbel,  who  died  in  January,  1880, 
leaving  three  children,  issue  of  the  mar- 
riage, who  are  represented  by  P.  O.  Rosen- 
stream  as  their  dative  tutor.  In  Febrtia- 
ry,  1BS2,  Schwenck  married  Wilbellinlna  C. 
Rausch-Kolb.by  wh  om  heleft  twochildren. 
He  died  on  January  22, 1889,leaving  a  nun- 
cupative will,  executed  on  hie  death-bed, 
by  whlcb  he  constituted  his  wife  his  sole 
executrix,  gave  her  the  nsnfrnet  ol  all  ol 
bis  property,  and  the  whole  disposable 
portion  In  full  ownership.  This  record 
presents  three  contests,  which,  though 
originally  distinct  enlts,  were  covered  by 
one  Judgment,  and  are  practically  consoli- 
dated. These  are:  (1)  An  action  by  the 
minor  children  of  the  decedeut's  previous 
marriage  to  annul  his  will;  (2)  an  oppo- 
sition on  their  behalf  to  the  pro  visional  ac- 
count filed  by  the  widow  and  testamentary 
executrix  of  said  will ;  and  (3)  a  parti- 
tion suit  instituted  agaiust  the  mlnoni  of 
the  previous  marriage  by  the  said  second 
wife,  individually  and  as  executrix  and  tu- 
trix of  the  two  minor  children.  Issue  of 
her  marriage  with  decedent. 

1.  In  the  suit  to  annul  the  will  several 
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grrnands  were  arged,  all  of  which  are 
abandoned  in  this  court  except  one,  tIi., 
a  cbarge  of  nndoelnflnence  exercised  over 
the  mind  of  tbe  testator  by  Charles  L. 
Baoseh-Kolb,  a  brother  to  the  wife,  who 
was  present  In  the  room  and  one  of  the 
witneflses  to  tbe  wlil.  This  ma;  be  dliiu 
posed  of  very  briefly.  Waiving  all  qaea- 
tions  of  law.  tbe  evidence  In  the  case,  ol 
witnesses  Introdneert  by  the  assailant  ol 
the  will  in  his  own  behalf.  conclaslTely 
negatives  and  anoihilates  the  chaise. 

2.  All  the  grounds  of  opposition  to  the 
aceoant  of  the  executrix  are  abandoned 
except  to  three  items  of  bills  put  on  tbe 
account  as  paid  by  ber,  and  which  oppo- 
nent cialms  are  not  proved.  We  have  ex- 
amined tbe  testimony,  and  find  them  fully 
prored. 

8.  Without  nndertalclnK  a  tedlone  state- 
ment of  all  the  complicated  iRBoes  Involved 
in  tbe  partition  suit,  we  shall  confine  our- 
selveH  to  disposing  of  the  particular  ob- 
jections to  the  judgment  below  which  are 
urged  by  appellant  lu  this  court.  The 
most  Important  qaestions  arise  in  tbe  set- 
tlement of  the  accounts  between  the  first 
and  second  community.  The  widow 
claims  that  the  first  community  was,  at 
the  date  of  its  dissolution,  insolvent,  and 
owed  a  large  amount  of  debts,  which 
were  paid  niter  tbe  origin  of  the  second 
community,  and  out  of  the  earnings 
thereof.  This  Is  strongly  disputed  by  the 
tutor  ol  tbe  minora  ol  tbe  first  commn- 
nlty.  It  appears  that  tbe  decedent's  bosi- 
ness,  before  and  after  bis  last  marriage, 
was  the  keeping  of  a  bar-room  and  res- 
taurant, which  was  his  only  source  ot  In- 
come. The  tutor  shows  that  business 
was  at  least  as  profitable,  and  probably 
more  profitable,  before  tbau  after  his  sec- 
ond marrige;  and  he  suggests  tbe  Intrlo- 
flic  improbability  that  tbe  business  should 
have  left  the  decedent  insolvent  and  large- 
ly in  debt  at  tbe  date  of  his  last  marriage, 
while  tbe  same  business,  in  the  years  be- 
tween that  and  bis  death,  enabled  biro  to 
pay  off  all  debts,  and,  besides,  to  make 
coustderable  outside  Investments.  Im- 
pressed witii  this  aoggestlon.  we  bave 
made  a  very  critical  examination  of  the 
ertdence  In  the  case,  but  we  can  find  noth- 
ing to  Justify  us  Id  distnrbing  the  finding 
of  the  district  Judge,  who  sustained  the 
contention  of  tbe  widow.  It  Is  inconteet- 
ably  proved  that  tbe  decedent  did  owe 
large  debts  at  the  date  of  bis  last  mar- 
riage, and  there  Is  not  a  word  of  evidence 
to  show  or  Indicate  that  he  had  any 
funds  on  band  with  which  to  pay  them, 
or  any  property  other  than  that  which  re- 
mained at  bis  death,  and  which  was  part- 
ly incumbered  by  the  debts  referred  to. 
Tbesedebts  wereundoubtedly  paid  off  dur- 
ing the  last  raarriave,  and,  in  absence 
of  any  evidence  to  the  contrary,  as  well  as 
In  proper  consideration  of  positive  evi- 
dence to  that  effect,  we  are  bound  to  hold, 
aa  did  tbe  district  Judge,  that  tbe  pay- 
ments were  made  with  community  fuuds. 
Nether  the  widow  nor  the  court  was 
bound  to  explain  what  becameof  Che  earn- 
IngH  of  tbe  prosperous  business  conducted 
by  Schwenck  prior  to  his  last  marriage. 
It  Is  very  certain  that  they  did  not  prevent 
bim  from  Inearring  large  debts.  Nor  are 
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the  accumulations  from  the  business 
during  tbe  last  community,  employed  Id 
paying  off  prior  debts  and  in  some  Invest- 
ments of  no  great  amount,  Intrinslcaily 
Improbable  or  unreasonable.  The  busi- 
ness, during  the  existence  of  this  commu- 
nity, extending  over  a  period  ot  seven 
years,  la  proved  to  have  been  profitable, 
averaging  a  gross  income  ot  about  $85  per 
day,  or  nearly  918.000  per  anunu.  It 
was  closely  and  economically  managed, 
with  tbe  active  co-operation  ot  the  wife, 
who  was  an  intelligent  and  hard-worhiog 
woman;  and  the  net  profits  were  large. 
If  the  net  results  were  so  much  more  fa- 
vorable after  than  prior  to  the  marriage. 
It  will  not  be  the  first  time  thattbe  assist- 
ance of  an  Intelligent,  Indostrioue.  and 
saving  wife,  especially  In  that  rank  ol  lite, 
has  changed  the  financial  condition  ot  tbe 
basb&nd  from  one  ot  embarrassment  to 
one  ot  prosperity. 

Appellant  further  disputes  the  proof  ol 
payment  as  to  several  Items,  vis.:  (1)  The 
Bnltman  debt.  This  debt  was  evidenced 
by  a  mortgage  note  lor  f 6,000,  and  bad 
been  contracted  prior  to  tbe  last  mar- 
riage. It  bad  not  been  paid  at  tbe  date 
ot  tbe  marriage.  It  was  paid  off  during 
the  marriage.  The  only  question  is  as  to 
the  amount  paid  during  the  marriage. 
The  books  ol  Jacob  Schwenck,  kept  In  his 
own  handwriting,  show  tbe  dates  and 
amoun  ts  of  the  various  pay  meats  running 
from  May  81, 1882,  to  Jniy  0,  1886,  wbea 
tbe  final  payment  was  made.  A.  F.  Bnlt- 
man, the  son  ot  Mrs.  Bultman,  who  held 
the  note,  attended  to  these  collections 
from  a  certain  period  In  ISHi,  and  he  ren- 
ders an  account  of  payments  made,  begin- 
niUf^  November  10,  18S4,  which  subatan- 
tlally  corresponds  with  Schwenck'e  books. 
The  prior  paymentsbad  been  made  to  Mrs. 
Bultman.  who  kept  no  memorandum  of 
them,  and  could  throw  no  llgbt  on  tbe 
dates  and  amounts  ot  payments.  The 
presumption  is  overwhelming  that 
Schwenck's  entries  are  correct,  and  It  ia 
confirmed  by  all  the  evidence.  We  pay  no 
attention  to  trifling  Inconsistenctea  In 
Bultman's  evidence,  much  dwelt  on  by 
appellant.  Theyamount  to  nothing.  Hto 
own  statement  shows  that  he  knew  noth- 
ing about  payments  prior  to  1884,  and  bis 
reference  to  them  in  his  testimony  obvi- 
ously arose  from  a  mere  confusion  ol 
dates.  (2)  The  Dutrey  debt.  It  Is  cleariy 
shown  that  tbe  debt  existed  and  was  un- 

fiald  In  1884.  It  was  evidenced  by  a  note 
or  9500,  wblcb  had  been  destroyed,  and 
nobody  could  prove  Its  date.  But  the 
holder  accepted  the  face  ot  the  note  with- 
out interest,  and  Schwenck  told  bis  wife 
at  tbe  time  that  be  was  glad  enough  to 
get  that,  as  tbe  note  was  prescribed.  Ut 
course,  if  there  was  any  qnestlon  as  to 
prescription,  tbe  date  mast  bavu  been  pri- 
or to  tbe  marriage.  We  are  satisfied,  be- 
sides, that,  If  tile  debt  had  been  contract- 
ed during  tbe  marriage.  Mrs.  Schwenck 
would  have  known  It.  (8)  The  debt  due 
to  the  mother  ot  Hchwenck.  He  nndoubt- 
edly  owed  her  the  lull  amount  claimed  as 
capital  at  the  date  of  the  last  marriage. 
The  debt  bad  been  satisfied  In  principal 
and  Interest.  Although  tbe  mother's  rec- 
ollection oltbe  actual  amount  paid  la  eon- 
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fawd,  ahe  doea  not  dlspnte  tbat  sbe  ae< 
cepted  the  payment  In  fall  settlement  of 
the  dpbt,  and  proclalme  ber  perfect  confi- 
dence In  tbe  Intefcrity  of  her  son.  A  mem- 
orandum book  Ib  produced  In  Schwenck'a 
handwriting,  showlnsdatea  and  amonnta 
of  expeodltorea  for  ber  acconnt,  and  pay- 
ments made,  which  went  to  the  extln- 
salahment  ol  tbe  debt.  We  will  nut  waste 
further  time  In  diacuHSinff  evidence  as  to 
other  Items.  We  consider  tbat  all.  al- 
lowed by  tbe  jiidjzfe  are  satisfactorily 
proved.  We  consider  tbat  appellant  has 
no  cause  to  complain  of  tbe  allowance 
made  by  tbe  Judge  tor  the  rorenued  of  tbe 
eepurate  property  ot  the  minors,  without 
any  deduction  on  account  ol  their  ex* 
penses.  Had  appellant  claimed  an  amend- 
ment Id  this  matter,  grrave  qnestiODB 
would  have  been  presented.  Se«  Handy 
T.  Parklson.lO  La.  98;  Mercier  v.  Canonge, 
12Rob.(La.)3N5.  Tbecaeeof  Sncceeslonof 
Applegate.  it9  La.  Ann.  408,  2  Suutb.  Kep. 
42,  refers  to  tbe  last-quoted  case,  and  differs 
from  the  case  then  before  as  In  partlcalare 
which  do  not  exist  Inthls  case.  On  tbe 
whole,  we  think  Justice  baa  been  done. 
Judgment  aflSrmed. 


(tt  lA  A.  1078.  mi) 

Cabroix  t.  Bangkeb  et  ul.  (No.  10,725.) 

{Swprarne  Court  of  Loui8iajui,  April  27, 189L 
4a  La.  AiuL> 

JCKIBDICnOn— EnTOBCBMCNT  of  FRiriLSOB— Dox- 

KSOM  Of  Ubbtoh— Siisuas  or  Pbopkrtt  —  Er- 
noT  ow  AprsABAiroB  —  Loss  or  Pbitilbqb— 
Flkdos.  or  Factob— LisK  or  Lessok. 
1.  Act  01  of  1876,  amendiog  article  188  of  the 
Code  of  ft«otioe,oonfsr8]Drl6dictionoDtbecoorta 
of  this  state  to  enfbne  a  Uen  cr  privilege  on 
property  within  their  Inrlsdiotion,  notwitbstand- 
Ing  the  domicile  of  tbe  debtor  or  owner  be  else- 
where :  but  the  effect  of  the  decree  must  be  re- 
stricted to  the  propen;  that  Is  proceeded  ag^nst 
or  its  woceeds. 

8.  It  is  of  no  consequence  that  the|voperty  H- 
Mlf  bas  not  been  seized.  It  is  sufficient  if  the  suit 
appears  to  be  an  acdon  quasi  in  rem,  and  has 
for  objeot  to  define  the  atatfug  of  designated  prop- 
erty, or  to  determine  a  lien  or  privilege  oo  it. 

8.  It  is  permissible,  under  the  law  and  Jarls- 
arodenoe,  for  a  citizen  of  a  parish  different  from 
the  (Hie  in  wbiob  he  is  cltea  to  appear  and  an- 
swer to  the  merits,  and  by  tbos  voluntarily  sab* 
mltUiuc  himself  to  the  JudadlDtion  of  the  oonrt, 
the  Judgment  therein  rendered  is  not  coram  non 
Judioe. 

4.  Whatever  may  have  been  the  course  of  Jo- 
dldal  oidnlonunderCodeFraaarL  388, and  Bev. 
Civil  Code,  arts.  9705,  3709,  it  is  clear  that  un- 
der the  prorisions  of  Act  66  of  1874,  and  Act  44 
of  1882,  amending  same,  the  right  of  pledge  of  a 
factor  who  makes  advancesof  supplies  to  a  planter 
is  aulxnrdinate  to  tbe  lien  of  the  feasor  who  rents 
tbe  land  on  the  crops  produced  thereon;  and  the 
rij^t  of  sale  which  is  conferred  upon  the  factor, 
coupled  with  tbe  right  to  appropriate  the  pro- 
ceeds thereof  to  the  SBtisfactlon  ol  his  claim,  can- 
not be  so  construed  as  to  defeat  or  lessen  Ukepriv- 
ilege  ot  the  landlord  for  rent. 

6.  When  tbe  "effeots"  of  a  lessee  consist  of 
agricultural  products,  like  sugar  and  molasses, 
and  same  have  been  pledged  under  the  act  of  1874 
to  a  factor  for  adrances  of  plantation  supplies, 
and  afterwards  consigned  to  him  for  sale,  his 
right  to  appropriate  the  proceeds  is  thereby  re- 
strained and  subjected  to  the  lessor's  claim  for 
Tvat,  and  same  are  subject  thereto  In  tbe  factor's 
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PlalntUTs  privilege  aa  lessor  upon  the  crop 
of  SQgsT  and  mol«Mses  was  lost  by  blm,  as  he  did 


not,  in  accordance  with  article  3709  of  the  Otvll 
Code  and  article  288  of  tbe  Code  of  Practice,  seize 
It  before  it  was  shipped  to  tbe  market  to  be  sold, 
nor  within  15  daysanerithad  beenremoved  from 
the  leased  plantation.  Wjitkins,  J.,  dissenting. 
(^Uobus  by  the  CourL) 

Appeal  from  dvU  district  courts  parlsb 
of  Orleans;  Fbancu  A.  Honbob,  Judge. 

Afl9rmed. 

Action  by  Daniel  B.  Carroll  against 
George  W.  Bancker  and  another  to  en- 
force a  lessor's  Hen.  Judgment  for  defend- 
ant. FlalnttIT  appeals. 

Henry  L.  LawHrae,  for  appellant.  Rice 
A  Armstrong  end  CbarleB  HeraandeZt  for 
appelleee. 

Watkinb,  J.  The  object  ot  this  suit  la 
the  enforcement  ot  e  lessor's  lien  upon  tbe 
proceeds  ot  sugar  and  molasses  produced 
and  manufactured  on  tbe  leased  premlsra 
ot  plalntitt,  and  alleged  to  be  In  the  pos- 
sesslun  of  the  defendant  Hernandes.  The 
claim  of  tbe  plalntlfl  Is  that  be  leased  to 
the  defendant  Bancker,  tor  tbe  year  1886, 
bis  certain  sugar  plantation  in  the  parish 
of  St.  Martin,  tor  the  price  of  f 2,600.  which 
became  due  on  the  10th  of  November  of 
that  year.  That  to  secure  the  payment 
of  the  rent  he  had  a  lien  and  privilege  on 
the  crops  produced  on  the  leased  prem- 
ises ;  and,  as  a  part  of  the  crops  on  which 
bis  Hen  rests,  he  apeclfles  52  hogsheatl  ot 
sugar  and  49  barrels  of  roolames,  worth 
the  sum  of  (2,500,  tbathls  lessee  shipped  to 
Hernandes;  and  he  avers  tbat  same,  or 
the  proceeds  thereof,  are  in  his  possession. 
A  writ  uf  sequestration  was  obtained,  a 
seizure  thereunder  demanded  by  tbe  Hber- 
iff,  and  a  denial  made  on  the  part  of  Her- 
nandes of  bis  possession  ot  either  the  prod- 
ucts specified  or  tbe  proceeds  thereof.  A 
rule  was  taken  to  traverse  the  truthful- 
ness of  his  statement,  and  some  testimony 
was  reduced  to  writing;  but  tbe  rule  was 
voluntarily  discontinued  tiy  plaintiff,  and 
on  the  same  date,  or  soou  afterwards,  he 
filed  a  supplemental  petition.  In  keeping 
with  tbe  averments  of  bis  original  peti- 
tion, making  Hernandes  a  party,  and 
praying  a  Judgment  against  him  for  the 
crops  produced,  or  their  proceeds.  On 
the  same  date  counsel  for  Hernandes  filed 
an  exception  and  answer,  both  being  in- 
corporated in  tbe  same  paper:  (1)  No 
cauee  of  action;  no  lawful  ground  for  se- 
questration ;  petition  too  vague  and  Indefi- 
nite, and  the  like.  (2)  That  at  tbe  time 
ot  demand  being  made  on  blm  he  had  not, 
nor  has  be  since  bad,  any  sugar  or  mo- 
lasses belonging  to  the  defendant,  nor  any 
proceeds  thereof.  But  be  avers  that  he 
fnrniahed  Bancker  with  supplies  for  the 
cultivation  of  bis  crop  In  1^6,  as  will  be 
shown  by  bis  daly-recorded  act  of  pledge, 
which  is  annexed  to  and  made  a  part  ot 
his  answer;  and  that  when  said  crops 
were  sold  he  applied  the  proceeds  of  sale 
tu  bis  aocoant,  us  he  had  a  right  to  do. 
He  subsequently  excepted  further,  that  he 
cannot  be  thus  proceeded  against,  on  tbe 
Iground  tbat  there  Is  no  suit  pending  on 
tbe  original  petition  against  Bancker, 
and.  he  being  a  resident  citiien-  of  the 
parteh  of  St.  Martin,  and^not  having  vol- 
nntarily  appeared  therein,  and  there  hav- 
ing been  no  selsnre  ol  bis  property,  tbe 
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dvtl  district  court  Is  without  jarlsdlctlun 
of  the  matter.  **  These  exception  ti  were  siis- 
talned  to  the  extent  of  requirini;  plaintiff 
to  amend  the  second  time,  ond  this  was 
accordlDglj*  done.  To  tbis  amendment 
Hernandez  filed  an  answer,  pleading  a 
Renerfll  denial;  and  shortly  afterwards 
Baneker  appeared,  and  filed  a  stmtlar  an- 
swer and  denial. 

This  analytical  statement  of  the  plead- 
ings waa  necessary  In  order  to  clear  the 
case  of  some  confusion  In  which  the 
statement  of  counsel  had  involved  it. 
This  case  comes  clearly  within  the  princi- 
ple of  Act  64  of  1876.  which  amends  the 
168d  article  of  the  Code  of  Practice,  and 
confers  jurisdiction  upon  the  courts  of  this 
stateto  enforce  alien  or  privilege  on  prop- 
erty within  their  Jurisdiction,  notwith- 
standing the  domicile  of  the  debtor  be 
elsewhere,  the  operation  and  effect  of  the 
Judgment  being  limited  to  the  value  of  the 
property  that  is  proceeded  against.  It 
matters  not  that  the  property  ItSRir  has 
not  been  actually  seized.  Such  a  salt  Is 
substantially  an  action  in  rem,  and  has 
for  object  to  define  the  status  of  the  prop- 
erty, and  to  determine  an  apparent  lien 
upon  It.  See  Young  v.  Upshur,  42  La. 
Ann.  862,7  South.  Rep.  557,  and  authorities 
cited.  In  this  claPs  of  cases  we  have  fre- 
quently held  that  our  courts  have  JarlBdic- 
non  to  bind  thn  citizens  of  other  states, 
and  to  hold  them  by  their  Judgments,  to 
the  extent  that  their  property  domiciled 
heriB  may  be  aflected  thereby.  Young  v. 
Upshur,  42  La.  Ann.  362.  7  South.  Hep.  557; 
Bobbins  t.  Martin,  48  La.  Ann.  488,  9 
Suntb.  Hep.  108;  Duruty  v.  Mueacchia.  42 
La.  Ann.  357,7  South.  Hep.  655.  Independ- 
ently of  these  considerations,  the  suit  is 
chiefly  directed  against  Hernandez,  who 
Is  a  resident  citizen  of  the  parish  of  Or- 
leans, and  Is  to  be  affected  by  the  decree ; 
and  it  Is  not  dqubted  that  Baneker  baa 
parted  with  the  crops  that  are  Kought  to 
be  reached  thereby.  In  the  hands  of  Her- 
nandes,  though  not  against  the  proceeds 
thereof.  PlalntlO  does  not  pretend  tliat 
Bemandes  iBbonnd  in  anyway  for  the 
payment  of  the  rent,  and  no  personal 
Judgment  Is  aalied  by  him  sgalnst  Banek- 
er. But  it  is  a  complete  answer  to  Her- 
nandez's objections  to  the  Jurisdiction  of 
the  court  to  state  that  Baneker  has  sub- 
mitted himself  thereto.  That  Is  conclu- 
sive against  Hernandez.  Pblpps  v.  Snod- 
grass,  81  La.  Ann. 88;  OomllaT.MilUkeD,41 
La.  Ana.  117, 6  South. Rep.  648;  OodePrac. 
art.  98.  In  so  far  as  the  other  exceptions 
of  Hemandftz  are  concerned,  we  need  only 
mention  the  tact  that  their  being  incorpo- 
rated in  his  answer  Is  necessarily  fatal  to 
them.  Robbins  v.  Martin,  48  La.  Ann. 
488, 9  Sooth,  Bep.  108,  and  cases  therein 
cited. 

On  the  merits  we  find  the  folio  wing  to  he  a 
falrstatementof facts, viz. :  Thatthe plain- 
tin  leased  his  plantation  to  the  defend- 
ant Baneker  as  stated,  and  he  has  paid 
no  part  of  the  price  of  tlie  lease,  and  nothing 
has  been  paid  him  from  the  proceeds  of  the 
sale  of  the  crops  produced  ou  the  leased 
premlses^and  which  his  lessee  bad  shipped 
to  Hernandez,  as  his  factor,  residing  in 
the  city  of  New  Orleans,  these  shipments 
having  been  made  for  the  most  part  after 
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plalntitTs  rent  had  become  due.  On  the 
9th  of  Jane,  1886,  the  plain  cltf's  lessee  exe- 
cuted in  notarial  form  an  act  of  pledge  In 
favor  of  Hernandez  for  the  sum  of  f 2,000, 
due  and  payable  on  the  15th  of  December 
IuUowlo&;.  In  this  act  It  la  stipulated 
that  this  sum  is  to  cover  the  amount  and 
value  of  necessary  supplies  which  wore 
thereafter  tu  be  furnished  for  the  "culti- 
vation and  raising  of  a  crop  of  sugar  and 
molasses  during  the  present  year  on 
*  *  *  a  certain  sugar  plantation  situ- 
ated In  the  parish  of  SC.  Martin,  •  •  • 
belonging  to  Mr.  D.  R.  Carroll,  •  •  • 
which  saJd  plantation  is  leased  by  the 
said  Baneker."  It  further  stipulates  that 
Baneker  grants  In  favor  of  Hemandes 
**the  lien  and  privilege  recognized  by  law 
In  favor  of  furnishers  of  supplies,  and, 
moreover,  pledges  and  pawns  •  •  •  all 
the  crops  of  sugar  and  molasses  that  will 
be  raised  on  said  plantation  during  tbe 
season  of  1886-87."  In  addition  to  these 
stipulations,  Baucker  Bpeclally  covenant- 
ed and  agreed  that  he  would  ship  to  Her^ 
nandes,  "as  soon  as  ready  for  market,  all 
the  sugar  and  molasses  that  be  shall 
grow  unsaid  plantation,  and  that  Her- 
nandez was  to  sell  the  same  fur  his  ac- 
count and'apply  the  proceeds  thereto.** 
This  act  was  duly  registered  in  tbe  clerk's 
office  of  the  parish  ol  St.  Martin  on  the 
date  of  Its  execution.  It  appears  from  the 
transcript  tliat  Hernandez  rendered  to 
Baneker  accounts  of  sale  of  certain  sugars 
and  molasses  which  were  sold  on  the 
22d.  23d,  26th,  27th.  and  20th  of  Novem- 
ber and  the  let  of  December^  1886,  respect- 
ively, though  none  of  said  accunnts  were 
rendered  until  subsequent  to  the  filing  of 
this  suit  on  December  3,  1886.  It  Is  ad- 
mitted that  the  sugar  and  molasses  Hw- 
nandez  received  from  Baneker  were  so  re- 
ceived on  the  days  they  were  shown  to  have 
been  sold,  and  that  such  dates  were  the 
dates  of  shipments  from  tbe  plantation. 
It  appears  that  Banckercultivated  anuth- 
er  plantation,  which  belonged  to  bis  wife, 
and  adjoined  the  Carroll  plantation,  and 
to  which  Hemandes  likewise  furnished 
snpples,  though  neither  tbis  plantation 
nor  the  supplies  to  be  thereto  fumiithed 
are  made  mention  of  in  the  act  of  pledge. 
Baneker,  as  a  witness,  states  that  the 
first  shipment  of  sugar  and  molasses  from 
his  wlfe'8  plantation  was  made  on  the 
29th  of  November,  1886,— not  more  than 
four  barrels,  prior  to  that  date;  that  all 
previous  shipments  liad  been  made  from 
the  ('arroll  place.  The  account  current 
filed  In  evidence  by  Hernandez  shows  that 
subsequent  to  the  29th  of  November  the 
total  sales  aggregated  only  f 866.42,  and,  as 
this  sum  must  be  attributed  to  hln  account 
for  supplies  that  werefurnlshed  theplanta* 
tion  of  Bancker'B  wife,  and  with  which 
Carroll  has  no  concern,  It  must  be  deduct- 
ed from  the  totsl  proceeds  of  crops  re- 
ceived; and  making  this  deduction  will 
give  us  the  following  statement,  viz. :  Tbe 
total  proceeds  of  crops,  ¥2,711.56;  de< 
ducted  for  account  of  Buncker's  planta- 
tion, (S66.42;  balance  for  account  of  Car* 
roll  plantation,  f1,845.14.  But,  inasmuch 
as  Bancker's  account  shows  a  total  debt 
uf  93.606.32,  the  sum  of  f866.42mu8t  be 
sabtracted  therefrom,  and,  as  Hernandez 
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holds  other  coIlateralB  of  Bancker,  whlcb 
are  worth  approximuiely  ¥1.000,  that 
valne  must  be  likewise  subtracted  there* 
from.  Makin;;  these  alteratlooa,  we  have 
this  statement,  viz.: 

Amount  to  Bancker's  debit. . .  98,flO0  83 

Less    Baocker's  plantation 

crops  •  866  48 

Other  ooUateralB.   1,000  00  1,866 


Balanoe  due  Hernandez   SI|789  00 

On  this  sbowing  Eernandei  is  In  posses- 
sloD  of  valuee  to  the  extent  of  $105.34  over 
and  above  his  claim,  whereas  Carroll,  tbe 
lessor  ol  Bancker,  has  received  oothine  at 
all.  It  further  appears  that  all  cred- 
its appearing  on  Hemandex's  account 
against  Bancker  as  appertaining  to  tbe 
Carroll  plantation  as  of  dates  anteced- 
ent to  the  2ad  of  November,  1886,  only 
aggregate  S817.13.  and,  dedactlug  this 
sum  from  the  total  amount  of  credits 
attrlhntable  thereto,  vis.,  91.846.14,  and 
we  find  ttaat  91,028.01  is  the  net  amount 
realised  from  crops  whlcb  were  shipped 
from  theCarroll  plantation  within  15  days 
previous  to  the  institution  of  this  salt, 
and  the  notification  of  plaintiff's  writ 
of  sequestration  to  Hernandez,  and  the 
fiberlfi's  demand  on  him  for  tbe  crops  or 
tbelr  proceeds.  All  of  tbe  transactions 
here  detailed  took  place  subsequent  to  the 
maturity  of  plaintiff's  claim,  and  prior  to 
ttaat  of  Hernandez;  and  Hernandez,  as 
a  witness,  admits  that  the  sums  shown  on 
his  account  to  have  been  applied  to 
Bancker's  credit  were  thus  applied  after 
be  had  received  notice  of  plaintiff's  se- 
questration, and  that  Bancker  was  8ub< 
■equently  notified  thereof. 

On  this  state  of  facts  ttae  question  for 
solution  Is  whether  Hernandez,  holding 
possession  of  the  crops  of  Bancker  that 
were  produced  by  the  latter  on  a  planta- 
tion under  lease  from  Carroll,  and  which 
were  consigned  to  tbe  former  aa  his  factor 
under  bills  of  lading,  had  the  right  after 
■ale  thereof  tu  apply  the  proceeds  to 
Bancker's  account  fur  supplies  fumlsheil, 
to  the  pr^odtce  of  Carroll's  claim  for  rent. 
This  question  api>ertaln8,  under  the  fore- 
going statement,  to  the  proceeds  of  prod- 
ucts which  were  received  by  Hernandez 
prior  to  the  22d  of  November,  1S&6,  viz.. 
$817.13,  as  the  remainder  were  received  and 
sold  within  the  16-day  Umlt.  While  It  Is 
tally  admitted  and  conceded  by  counsel 
for  Hernandez  that  under  the  provisions 
of  Act  66  of  1874  he  acquired,  by  virtue  of 
bis  act  of  pledge,  a  right  subordinate  to 
tbe  lessor's  lien  on  the  crop  prodoced  on 
tbe  plantation  Bancker  leased  from  Car- 
roU,  yet.  because  of  the  latter's  failure  to 
assert  Ills  right  against  tbe  crops  affected 
lliereby  while  they  are  yet  upon  tbe  leased 
premises,  or  within  15  days  after  their  re- 
moval therefrom,  same  has  lapsed;  and 
that  in  no  event  does  the  landlord's  Hen 
extend  to  proceeds  derived  from  the  sale 
of  property  removed  from  the  premises 
leased.  It  Is  provided  in  the  Code  of  Prac- 
tice (article  2N8)  that  tbe  lessor  may  seize, 
evraln  ttaehands  of  attalrd  person, objects- 
wblcb  are  subject  to  his  lien,  if  same  hare 
been  removed  by  the  Irasee  "  within  flfteen 
days  previous  to  bis  suit  being  brought;** 
and  In  Bev.  Civil  Code.  art.  2709,  it  Is  pro- 
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vlded  that  "in  the  exercise  of  his  right  of 
pledge  the  Itfssur  ma.T  seize  the  objects 
wnicb  are  subject  to  it  hefure  the  lessee 
takes  them  nway,  or  within  fifteen  days 
after  tbey  are  takenaway.II  they  continue 
to  be  the  property  of  the  lessee,  and  can  t>e 
identified."  But  our  attention  has  been 
attracted  to  an  alteration  In  tbe  textual 
provisions  of  the  Civil  Code  by  Act  66  of 
1874  (as  amended  by  Act  44  of  1SS2)  in  tbe 
following  particulars,  viz.:  That  while, 
under  the  provisions  of  section  1  of  the  for- 
mer act,  tlie  planter  may  pledge  his  grow* 
Ing  crop  foradvancesot  necessary  supplies 
in  favor  of  a  merchant  advancing  same, 
yet  tbe  ef^t  of  such  pledge  Is  sobordlnate 
to  the  claim  of  tbe  landlord  for  rent  of 
land.  That  while,  under  tbe  provisions 
of  section  2  thereof,  tbe  advancing  mer- 
chant to  whom  such  agricultural  products 
have  been  consigned  by  bill  of  lading  shall 
have  a  right  of  [^edge  thereon  "from  the 
time  the  bill  of  lading  thereof  shall  be  put 
In  tbe  mail,"  and  shall  confer  apon  such 
pledgee  the  right  to  sell  said  prodacts  and 
"to  appropriate  tbe  proceeds  of  sale  to 
the  payment  of  the  amount  due  for  such 
advances  as  may  have  been  made  thereon," 
yet  It  Is  also  specially  provided  that  noth- 
ing (therein)  "shall  besu  construed  as  to 
defeat,  or  lessen  the  privileges  ol  *  *  * 
landlordslnthlsstate  •  •  •  Torrent. "etc. 
That  while,  under  the  provisions  of  section 
3  of  that  act,  merchants  or  factors  who  have 
a  balance  of  accountdue  them  by  planters, 
who  consign  to  them  any  agricultural 
products  for  sale,  have  a  pledge  upon  the 
same  from  the  time  the  bill  of  lading  there- 
for "is  deposited  In  the  mall."  and  are  au- 
thorised ^  to  appropriate  tbe  proceeds  of 
sale  to  tbe  payment  of  tbe  amount  due" 
them,  yetitfurtberprovides  "that  nothing 
herein  shall  be  so  construed  as  to  defeat 
or  lessen  tbe  privilege  of  *  *  *  land- 
lords In  this  state  »  *  •  for  rent,"  etc. 
The  latter  act  makes  no  alteration  of  the 
former  except  to  extend  the  proTlsos  con- 
tained In  sections  2  and  8  thereof  to  "other 
valid  existing  privileges  or  Hens."  What- 
ever may  have  been  the  course  of  decision 
under  tbe  cited  articles  of  tbe  Codes,  It  is 
clear  that  under  tbe  terms  of  these  statu- 
tory enactments  the  lien  of  the  factor 
who  makes  advances  of  supplies  to  a 
planter  Is  subordinate  to  that  of  the  lessor 
who  rents  the  land  on  tbe  crops  that  are 
thereon  produced;  and  that  tbe  right  ot 
sale  whlcb  is  conferred  upon  the  factor, 
coupled  with  tbe  right  to  appropriate  the 
proceeds  thereof  to  tbe  satisfaction  of  his 
claim,  Is  nut  to  be  so  construed  as  to  de- 
feat or  lessen  the  privilege  of  the  landlord 
for  rent.  While  under  the  provisions  of 
Rev.  cavil  Code,  art.  2705,  **  the  lessor  has, 
for  the  payment  of  bis  rent,  and  other  ob- 
ligations of  the  lease,  a  riglit  of  pledge  on 
the  movable  effects  of  the  lessee,  which  are 
found  on  tbe  property  leased,  and  which 
pledge  may,  under  the  provisions  of  Rev. 
Civil  Code,  art.  2709,  be  exercised  against 
the  objects  which  are  subject  to  It  before 
ttaey  are  removed  by  ttae  lessee  from  the 
leased  premises,  or  within  16  days  after 
they  are  taken  away,  yet  when  such 
"effects"  consist  of  agricultural  products, 
like  sugar  and  molasses,  and  same  have 
been  pledged  under  the  aet  ot  1874  to  a 
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factor  toradvances  of  plantation  sappHeBf 
and  are  afterwards  consl^aed  to  him  tor 
sale,  Ills  rigbt  to  appropriate  the  proceeds 
is  thereby  restrained  and  subjected  to  the 
lessor's  claim  for  rent,  and  same  are  sub- 
ject thereto  in  the  factor's  hands.  In  the 
Instant  case  the  act  ol  pledge  In  favor  of 
Hemandei  expresaly  mentions  the  nlan- 
tatlon  to  which  be  contracted  to  fnmlsh 
supplies  as  one  Bancker  had  leased  from 
Carroll,  and  he  cannot  be  permitted  to  dis- 
avow or  eainnay  the  Information  he  thus 
admitted  was  In  bis  possession.  Heiscon- 
clnsively  bonnd  by  this  admission,  made 
In  a  9UA8/  judicial  act.  As  he  was  Banck- 
er*B  factor,  and  had  received  bla  conalsn- 
ments  of  angar  and  molaBaes,  and  claims 
tberight  to  apply  the  proceeds  to  his  own 
account,  be  must  have  known  that  Car- 
roll bad  been  paid  nothing  therefrom,  and 
he  was  necessarily  put  upon  inquiry  as  to 
bis  rights.  Plaintiff  acted  promptly,  and 
filed  his  snit.  and  gave  Hernandez  notice 
lietore  bin  debt  against  Bancker  became 
doe,  and  thereafter  pressed  his  claim  vig- 
orously. We  are  of  opinion  that  plaln- 
tlfl's  right  to  recover  of  Ht^mandex  Is 
clear  to  the  extent  of  the  amount  of  the 
proceeds  of  the  sugar  and  molasses  that 
were  produced  and  manutactured  on  the 
land  he  rented  to  Bancker,  vis.,  the  sum  of 
91,845.14,  with  legal  Intenat  from  Judicial 
demand.  It  Is  therefore  ordered  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled  and  reversed  in  so  far  as  It  re- 
jects plaintiff's  demands  against  Hernan- 
dez, and  It  is  now  ordered  and  decreed 
that  same  be  so  amended  as  to  adjudge 
and  decree  that  the  plalntifl  do  have  and 
recover  of  and  from  the  d^endantHeman* 
d«  the  sum  of  $i, 9^.14,  with  legal  Inter- 
eat  from  judicial  demand,  and  that,  as  de- 
manded, same  be  affirmed,  at  the  coat  of 
detmdant  In  both  courts. 

ON  ItEBEABINO. 
(No7.  to,  1881.) 

Bbiaux,  J.  This  suit  baa  for  object  the 
enforcement  of  a  lessor's  privilege  on  the 
proceeds  of  a  crop  of  sugar  and  molasses 
consigned  by  one  of  the  defendants  to  hie 
commisalon  merchant,  who  sold  It  In  tbia 
city. 

FLBADINOB. 

Plaintltr  alleged  that  he  had  a  privilege, 
aued  for  a  writ  of  sequestration,  and 
prayed  for  judgment  against  George  W. 
Bancker,  the  lessee.  Hernandez,  the 
pledgee,  was  not  madeapartyto  the  suit. 
Notice  of  the  writ  which  Issued  In  the  case 
was  served  on  him  on  the  day  It  was  is- 
Boed,  vis.,  December  S,  18S6.  On  the  14tb 
of  December,  on  mle  served  on  him,  he 
was  ordered  to  answer  Interrogatories  in 
court.  They  were  answered.  Evidence 
was  beard  on  the  trial  of  this  rule.  On 
motion  of  plaintiff's  counsel,  this  rule  was 
discontinued  on  January  27, 1S87.  On  the 
18th  day  of  April,  same  year,  plaintiff  Bled 
a  supplemental  petition,  aliening  that  de- 
fendants had  conspired  to  defraud  ,  him, 
and  that  in  conaeqnence  Hemandes  had 
become  responsible.  An  exception  of  no 
cause  of  action  was  filed  and  maintained 
with  leave  to  amend.  At  a  subsequent 
date  another  supplemental  petition  was 


filed.  In  which  it  was  charged  that  Her- 
nandez knew  of  the  lease  made  by  plain- 
tiff, and  that  he  schemed  with  lessee  to  re- 
move the  sugar  and  molasses  from  the 

Slantatlon  leased,  and  to  hastily  sell  them, 
1  order  to  defeat  theleBSor'allen.  On  Issue' 
joined  the  case  waa  tried.  The  district 
judge  decided  for  plaintiff  and  against  the 
defendant  George  W.  Bancker  for  the  rent- 
al, with  legal  Interest.  The  demand 
against  Hernandez  was  rejected,  and  the 
suit  of  sequestration  dissolved.  From 
this  Judgment  the  plaintiff  proaecotea  thto 
appeal. 

STATBMBNT  OF  THE  CABS. 

The  consignor,  O.  W.  Bancker,  In  1886 
cultivated  two  plantations  in  the  parish 
of  St.  Martin,— one  the  property  of  bis 
wile;  the  other  adjacent  that  of  the  plain- 
tiff, from  whom  he  leased  for  92,600  per  an- 
num. There  was  no  sugar-bouae  on  the 
leaeed  place.  On  the  7th  of  June.  1886,  tha 
defendant  Bancker  executed  an  act  of 
pledge,  under  Act  66  of  1874,  in  favor  of 
Hernandez,  to  secure  the  sum  of  92,000, 
payable  4m  the  15th  day  of  December. 
Tbld  was  a  loan  to  enable  hhn  to  cultivate 
blu  crop.  The  pledgor  obligated  himself 
in  this  act  to  consign  to  tbe  pledgee  all  the 
sugar  and  molasses  made  on  tbe  planta- 
tton  as  soon  as  ready  for  market,  to  be 
aold,  and  tbe  proceeds  to  be  applied  to 
tbe  payment  of  amounts  due  to  the 
pledgee.    The  contract  shows  that  the 

glantatlon  was  leased  by  plaintiff  to 
ancker.  This  act  was  in  due  time  re- 
corded in  tbe  clerk's  office.  Hernandea, 
whose  testimony  la  not  contradleted.  tes- 
tlfles  that  tha  note  dne  by  Bancker  tor  ad- 
vances "was  held  as  collateral."  "Hla 
account  waa  to  be  paid  as  he  shipped.** 
Bancker,  the  only  other  witness  who  tes- 
tifles  with  reference  to  this  matter,  cor- 
roborates this  testimony.  In  September, 
Bancker  shipped  to  his  merchant,  the 
pledgee,  &4  barrels  of  molasses,  producta 
of  tbe  crop  on  the  leased  place ;  In  Octo- 
ber 1  barrel;  and  the  remainder  of  that 
crop  was  shipped  at  different  times  from 
the  9th  to  the  'J4tb  of  November.  Tbe  ac- 
count of  sales  credits  the  proceeda  of  tbe 
sale  of  the  last  sugar  and  molasses  made 
on  theCarroll  leased  plantation  on  Decem- 
ber Ist.  Tbe  last  entries  on  Banckn-*B 
account  on  the  credit  side  are:  Novem- 
ber 29.  1886,  8  hogsheads  of  sugar,  9220.91; 
December  1,  1886,  s  hogsheads  of  sugar, 
9260.67 ;  December  1,  1886, 10  barrels  of  mo- 
lasses, 9115-86;  December  4, 1886, 16  hogs- 
heads of  sugar,  9489.89.  The  last  sugai^ 
the  16  hogsheads— was  sold  on  the  day 
notice  was  given  to  Hwnandez  of  tbeite- 
qaestratton.  The  16  hogsheads  were  not 
made  on  the  leased  plantation,  but  on  the 
Bancker  place.  The  only  testimony  we 
have  on  the  subject  Is  the  following,  by 
Bancker:  "Question.  Do  you  remember 
what  were  tbe  last  shipments  made  by 
you  to  Mr  Hernandez  prior  to  December 
3,  1886?  Answer.  The  last  shipment  I 
made  was  eight  hogsheads  of  sugar  on 
tbe  30tb  of  November.  Q.  And  next  prior 
to  that?  A.  On  the  29th  of  November. 
Q.  What  did  you  ship  then?  A.  Eight 
hogsheads  of  sugar.  Q.  Where  was  that 
sugar— those  two  lots— shipped  from?  A. 
They  were  from  Mrs.  Bancker's  planta- 
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Uon.  Q.  On  which  ot  the  plantations.  If 
etthe**.  had  the  cane  which  prudnced  the 
sagarbeenralfled?  A.  On  Mrs.  Baucker'n. 
Q.  Had  any  portion  ot  the  cana  out  ut 
which  theav  16  hugreheada  of  BOgar  were 
made  been  raised  and  been  atanytlme  np- 
on  the  plantation  leased  from  Mrs.  Carroll  ? 
A.  No,  sir."  This  witnesB  also  testified 
that  the  crop  made  on  the  leaaed  place 
was  remuTed  from  the  place  mom  than  16 
days  before  It  was  shipped  to  the  mer- 
chant. The  cane  was  cut  and  hanled  to 
the  angar-house,  and  manufactnred  Into 
sugar.  This,  he  says,  occupied  more  than 
that  number  of  daya.  That  in  time  the 
BOgar  and  molasses  were  hanled  lo  the  de- 
pot. They  were  mailed  In  the  name  of 
the  lessee.  Bancker,  In  whose  name  the 
bills  ot  lading  were  Issned,  and  by  whom 
they  wov  mailed  to  the  merchant.  That 
It  was  all  sold  prior  to  the  2d  ot  Decem- 
ber. Hernandez,  testifying,  states :  "  Snles 
bad  been  rendered  un  the  4tli  of  December. 
After  the  writ  of  sequestration  bad  been 
served,  16  hogsheads  of  soger;  that  la 
all. "  His  testimony  and  that  of  Bancker 
makes  it  evident  that  this  sugar  was  not 
from  the  Corroll  place,  also  that  the  pro- 
ceeds from  the  sale  of  the  augar  from  cane 
on  the  Carroll  place  was  credited  on 
Bancker's  account  before  service  of  the 
writof  sequestration,  and  that  Hernandes 
did  not  linow  that  the  rental  was  BtUl  an- 

gald.  He  testifies:  "Question.  Did  yon 
now  as  a  matter  of  fact  that  Mr.  Bancker 
had  not  paid  the  rental  to  D.  B.  Carroll 
for  the  leaae  of  the  plantation?  Answer. 
I  did  not,  Blr."  No  other  witness  te^tifles 
as  to  this  matter  except  Bancker,  who 
corroborates  Hernandes.  Kelatlve  to  nn- 
doe  baste  In  selling  the  crop,  the  only  wit- 
ness Is  Hernandes  himself,  who  was  called 
in  and  namlned  as  a  witness  for  D.  R. 
Carroll,  plalnUtr.  and  testified  that  he  did 
not  know  whether  the  soger  came  from 
the  plantation  of  Bancker  ur  from  that  of 
plaintiff,  and  that  he  sold  It  on  its  receipt, 
as  be  sold  other  crops.  On  the  trial  of  the 
rule,  which  was  atterwardB  discontinued, 
the  counsel  for  Hemandei  admitted,  "for 
the  purpose  of  this  rule,  but  not  as  a 
matter  of  fact,  that  the  sugar  received 
from  Mr.  Bancker  by  Mr.  Hernandes  was 
received  by  bim  on  the  days  on  which  it 
was  shown  to  have  been  sold,  and  that 
such  date  was  thn  date  of  shipment  from 
Mr.  Bancker's  plantation." 

OK  Unm  MEBITB. 

Plaintiff  has  not  argued  that  the  16  days 
bad  not  elapned  after  the  removal  of  the 
crop.  That  fact  is  referred  to  In  his  brief 
in  the  following  terms:  "  While  It  is  true 
that  plain  tin  did  not  assert  his  rights 
within  fifteen  days  after  the  removal  of 
the  cane  from  tbe  plantation,  it  is  like- 
wise  true  that  when  he  did  assert  bis 
rights  it  was  not  by  the  application  ot 
tbe  conservatory  writ  of  provisional  salt- 
ore.  **  The  qaestlon  for  solution  is  wheth- 
er a  lessor  can  recover  the  lessor's  privi- 
lege, 16  days  after  removal,  on  sugar  and 
molasses  consigned  by  tbe  planter.  In  due 
coarse  of  business,  to  his  merchant,  to 
whom  he  Is  Indebted  for  more  than  the 
amount  of  his  crop.  The  plaintiff  con- 
tends that  the  second  section  crt  Act  66  of 
1874  proTldea  tor  the  slilpmeut  of  tbe  crop 


by  the  fanner,  and  the  rlRht  of  the  con- 
signee to  Sell  the  property  and  to  appro- 
priate the  proceeds  of  the  sale  to  payment 
of  amonntdue  for  such  advances  as  may 
have  been  made  thereon, but  thattbee&eet 
of  the  section  Is  tlierein  limited  "so  that 
nothing  shall  beconstrned  so  as  to  defeat  ur 
lessen  tbe  privilegeu  of  the  laborers  and 
landlord  In  this  state  for  wages  and  rent 
by  Hen,"  and  In  argument  directs  atten< 
tlon  to  the  tact  that  the  act  ot  1N74  was 
amended  In  1882  by  extending  the  reserva- 
tion, so  that  the  removal  of  the  property 
and  its  consignment  to  the  merchant 
would  not  have  the  effect  of  defeating  or 
lessening  "any  other  valid  existing  privi- 
lege or  lien. "  Act  44  of  tbe  Acts  of  1S62,  p. 
66.  These  stntutes  huve  not  added  to  the 
security  of  the  lessor,  nor  have  they  re* 
pealed  article  2709  of  tbe  avU  Code.  "In 
the  exercise  of  this  right  the  lessor  may 
seize  the  objects  which  are  subject  to  It 
before  the  lessee  takes  them  away,or  with- 
in 15  days  alter  tiiey  are  talcen  away,  If 
tbey  continue  to  be  the  property  of  tbe 
lessee,  and  can  be  Identified.  ** 

l*he  effMt  of  removal  of  property  sub- 
ject to  the  lessor's  lien  has  received  consid- 
ers tlon  In  a  number  of  decisions.  In  Den- 
nlstoun  v.Malard,  2  La.  Ann.  14,  relied  up- 
on in  support  of  the  proaosltion  thnt  the 
privilege  held  after  thellfaays  have  elapsed 
since  the  removal  ot  the  property,  tbe 
court  held  that  those  who  opposed  the 
lessor's  lien  could  not  place  themselves  in 
a  better  position  by  fraudulently  remov- 
ing the  goods  beyond  the  landlord's  reach 
and  frustrating  search.  The  goods  had 
been  clandestinely  removed  in  tbe  night- 
time by  one  who  was  not  a  purchaser  in 
good  faith.  Tbe  plaJntltls.  by  supple- 
mental petition,  made  tbe  purchasers  par- 
ties to  the  suit,  and  charged  that  the  as- 
signment was  a  fraudulent  preference  to 
deprive  them  of  the  landlord's  lien.  Tbe 
court  decided  that  it  was  a  fraudulent 
preference  by  an  Insolvent  debtor,  and 
that  there  was,  besides,  a  breach  of  good 
faith  towards  the  landlord,  and  a  viola- 
tion of  his  rightH  in  the  removal  of  the 
goods,  and  that  the  object  of  the  removal 
was  to  defeat  the  lien.  There  is  marked 
dissimilarity  between  that  case  and  the 
case  at  bar.  The  latter  Is  not  revocatory 
action.  It  Is  not  alleged  that  the  defend- 
ant is  Insolvent.  It  leuot  proven  that  thH 
party  "with  whom  the  debtor  contracted 
was  In  fraud  as  well  as  thedebtor. "  Civil 
Code.  art.  1983.  In  Desban  v.  Pickett,  16 
La.  Ann.  850,  It  was  decided,  on  the  au- 
thority of  article  2709  of  the  avllCode, 
that  the  lessor's  right  of  privilege  for 
tbe  payment  of  rent  on  the  morable  ef- 
fects of  the  lessee  wait  extinguished  by 
tbe  removal  and  sale  of  tbe  enects  of  the 
lessee  for  a  valuable  consideration,  al- 
though 16  days  between  tbe  removal  by 
the  lessee  and  tbe  seizure  by  the  lessor 
had  not  expired.  Similar  conclusion  was 
readied  in  Hotel  Co.  v.  Tarbox.  2:1  La.  Ann. 
716.  In  Washburn  v.  Frank,  SI  La.  Ann. 
427,  tbe  testimony  proved  that  the  prop- 
erty was  removed  to  defraud  tbe  leusor, 
and  that  a  simulated  sale  was  made  to 
d^at  tbe  privilege.  If  tbe  plaintiff  had 
proven  the  allegations  of  fraud,  these  de- 
cisions would  apply,  and  our  concluidon 
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woal4  be  different.  Wtthoot  any  evidence 
of  fraDd  the  court  will  not  order  an 
amount  realized  on  a  crop  openly  mana- 
factured,  and  placed  on  the  market  to  be 
paid  by  the  pledgee  to  the  leHBor,  who  re- 
mained Inactive  until  several  days  after 
the  sale.  Reverting  to  the  decisions 
quoted,  why  would  the  court  dwell  upon 
the  lasue  of  fraud,  and  decide  It,  If  the 
landlord's  privilege  is  not  limited  to  16 
days  after  removal?  "With  or  without 
fraud,  It  would  be  Bobject  to  the  privi- 
lege, and  there  would  he  no  necessity  to 
prove  it  In  order  to  recover.  Theconsign- 
ment  of  the  crop  cannot  have  the  effect 
of  defeating  or  lessening  "any  other  valid 
or  exlatlng  privilege  or  Hen."  The  sale 
was  made,  and  the  proceeds  credited,  be- 
fore  any  rights  were  asserted.  This  pre- 
sents the  Insurmountable  difficulty  to  the 
recovery  uf  plaintiff's  claim.  The  Bale  of 
this  crop  was  not  made  pendente  lite.  In 
so  far  as  Hernandez  1b  concerned.  If  it  be 
conceded  that  the  mere  notice  given  on 
theSd  of  December  was  sufficient  to  bring 
the  property  within  the  grasp  of  the  la  w, 
although  nu  copy  of  petition  nor  citation 
were  served  on  the  merchant,— only  a  no- 
tice of  a  writ  Issued  as  against  Buncker, 
—It  Is  made  manifest  by  the  uncontradict- 
ed testimony  otj^the  only  two  witnesses 
who  testified  wlfl»  reference  to  that  mat- 
ter that  the  crop  from  the  Carroll  place 
had  been  sold  before  this  notice  waB  given, 
and  at  least  four  months  before  Hernan- 
des  waB  cited.  The  writ  of  sequestration 
Issued  In  the  usual  form  In  a  suit  by  plain- 
tiff against  his  lessee.  In  executing  the 
writ,  the  notice  given  to  a  third  person 
will  not  make  him  a  party  to  the  suit, 
and  compel  him  to  deliver  the  proceeds  of 

Eroperty  properly  sold,  and  for  which 
e  contended  he  held  a  superior  claim. 
The  plaintiff  earnestly  contends  that  the 
lessor's  privilege  Is  to  be  construed  as  In 
the  seizure  of  property  by  the  sheriff  on 
which  the  lessor  has  a  privilege.  That 
officer  holds  the  property  or  the  proceeds 
of  Ite  sales  subject  to  the  legal  rights 
of  the  creditors.  It  la,  In  that  case,  the 
possession  ol  the  law  for  th  3  protection 
of  their  rights.  It  Is  not  In  commerce  to 
the  detriment  of  the  creditors,  but  Is  held 
that  their  rights  may  be  determined.  In 
any  case  a  privilege  is  lost  if  the  property 
can  no  longer  ne  Identified.  When,  In 
due  course  of  business,  property  Is  sold, 
and  the  proceeds  are  applied  to  the  pay- 
ment of  a  pledge  to  a  creditor,  without 
objection,  after  the  15  days  succeeding  Its 
removal,  articles  2709  of  the  Civil  Code, 
and  288,  Code  of  Practice,  apply. 

When  the  case  was  tried  on  I  ta  merits  the 
following  entry  was  made:  "Counsel  al- 
so offers  and  Introduces  in  evidence  the  tes- 
timony of  Chan.  H.  Hernandes.  taken  In 
this  suit  In  open  court  on  January  21at, 
1887,"  1.  e.,  the  testimony  received  on  the 
trial  of  the  discontinued  rule.  We  have 
not  given  any  effect  to  this  Qdmisslou,  for 
the  reason  that  It  was  part  of  the  evidence 
on  a  rule  discontinued.  Ad  admission  is  not 
reproduced  when  the  testimony  of  a  party 
to  the  suit  Is  offered  and  admitted  without 
any  reference  to  the  admlsBlon  of  counael 
on  the  trial  of  a  previously  discontinued 
rule.  The  otter  of  the  testimony  of  a  wit- 


ness taken  In  another  case  does  not  carry 
with  it  an  admission  by  counsel  of  record. 
It  was  not  the  evidence  of  the  defendant 
in  rule  that  was  admitted,  but  bis  testi- 
mony as  a  witness.  "The  testimony  is  a 
species  of  evidence  by  means  of  witness." 
The  broader  term  "evidence"  IndudeH  that 
which  Is  given  by  witnesses,  or  offered  by 
documents.  If  the  admission  on  rule  were 
before  the  court,  what  would  It  prove? 
That  for  the  purpose  of  the  trial  of  the 
rule,  nut  as  a  matter  of  fact,  "the  Bugar 
was  shipped  from  Bancker  plantation  the 
day  It  was  received  and  sold  by  Heiv 
uaDdes."  The  admission  muBt  be  given 
effect  as  a  whole,  and  which  amounts  to 
the  following:  That  not  as  a  matter  of 
fact,  but  for  the  purpose  of  the  trial  of 
the  mle,  sugar  was  shipped,  etc.  This 
does  not  conflict  with  the  testimony  of 
the  uncontradicted  witness  that  the  crop 
wan  removed  from  the  plaintiff's  place 
more  than  15  days  before  it  was  shipped 
to  the  merchant.  The  plaintiff's  priv- 
ilege was  lost. 

On  application  for  rehearing  by  plaintiff 
on  oralurgtrment,  the  case  having  been  con- 
sidered, the  previous  decree  of  this  court 
may  t>e  set  aside,  and  the  case  decided 
without  granting  a  rehearing.  It  Is  now 
ordered,  adjudged,  and  decreed  that  onr 
former  decree  be  set  aside,  and  that  the 
Judgment  uf  the  district  court  appealed 
from  is  affirmed,  at  appellant's  costs. 

W ATKiNB,  J . ,  ( disaen  tinp. )  Th  Is  case 
presents  a  controversy  between  Carroll, 
as  the  lessor  of  Bancker,  and  Hemandei 
as  the  factor;  and  as  the  proceeds  real- 
ized from  the  products  raised  on  the  leased 
premises  are  Insufficient  to  pay  both,  the 
question  for  decision  is  whetherthe  former 
is  entitled  to  preference  In  receiving  pay- 
ment therefrom  over  the  latter.  Ban<^ker 
shipped  his  entire  crops  of  sugar  and  mo- 
laBses  to  Hernandes  for  sale,  and  when 
sold,  they  realized  91,845.14.  Sales  of 
products  were  made  antecedent  to  the  In- 
etitutlon  and  service  of  this  suit,  but  no- 
tification thereof  was  not  given  to  Banck- 
er until  afterwards.  Ac  date  of  suit 
Carroll's  rent  was  dne,  but  the  supply  ac- 
count of  Hernandez  was  not;  ther^ore, 
when  suit  was  filed,  no  application  of 
the  proceedshad  been  made, or  could  have 
been  made,  by  Hernandes;  but  same 
were  In  his  hands,  as  the  factor  and 
agent  of  Bancker,  bis  customer.  Her 
nandez's  claim  and  pretension  are  that  he 
had  applied  the  proceeds  to  bis  supply  ac- 
count, though  subsequent  to  his  being 
notified  of  Carroll's  suit,  and,  confessedly, 
before  his  account  was  due.  Heruandei 
has  no  legal  right  to  thus  appropriate 
to  himself  the  Identical  thing  which  Is  In- 
volved in  Carroll's  suit,  pendente  lite. 
Rev.  avtl  Code,  art.  2543;  Act  No.  4  of  1878. 
Hernandez's  relation  to  the  proceeds  in  his 
hands  was  that  of  factor  of  Bancker. 
Lallande  v.  His  Creditors,  42  La.  Ann.  705, 
7  South.  Rep.  8^.  Wn  must  therefore  deal 
with  the  proceeds  in  his  hands  in  the 
precise  situation  they  were  at  the  date 
Carroll  served  Hernandez  with  notice. 
Now,  what  was  that  situation?  On  the 
-9th  of  June,  1886,  Bancker  executed  an 
act  of  pledge  In  favor  of  Hernandea  upon 
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tbe  crops  to  be  rtowd  on  tbe  plaQtatlon 
be  had  leased  from  Carroll,  knowletlge  of 
vhlcb  Hernandez  confesst^d  In  the  act. 
Id  that  act  Banckercontracted  tuHbip  the 
crops  to  HernaDdei,  and  aatborized  him 
to  sell  the  same  and  apply  tbe  proceeds 
to  bis  account.  Tliis  act  was  drawn  in 
porsnance  of  tbe  terms  ot  tbe  act  of  1874, 
which  confers  upon  the  factor  a  rij;bt  ot 
pleuge  subordinate  to  tbe  lien  of  tbe  les- 
sor under  the  provlHlons  ut  tbe  Civil  Code, 
tor  that  statute  declares  that  nothing 
tbereio  "shall  be  su  construed  as  to  de- 
feat or  lessen  the  prlvil^ce  of  tbe  landlord 
for  rent."  Hence  it  is  cleartbat  tbe  stipu- 
lations ot  the  act  were  binding  on  tbe 
parties,  bnt  not  on  Carroll,  tbe  lessor :  the 
pledge  ot  tbe  act  being  subordinate  to 
tbe  prirllefce  conferred  hy  the  law  on  the 
landlord  fur  rent  ot  land.  Therefore  the 
question  is,  can  the  lessor's  lien  be  de- 
feated by  a  removal  of  the  crops  from 
tbe  leased  premises  by  tbe  leasee,  their 
Btaipment  to  his  factor,  and  hie  conversion 
ot  them  into  proceeds? 

1.  Claiming  the  right  to  apply  the  pro- 
ceeds to  bis  account  against  Bancker  by 
reason  of  the  pledge  he  acquired  under  tbe 
act  o(  1874,  Hernandex  seeks  **  to  defeat  or 
lessen  tbe  privilege  of  [Carroll]  tbe  laud- 
lord,  for  rent, "in  direct  violation  ot  its 
express  problbitlon.  Notwithstanding 
the  Code  ot  Practice  declares  that  tbe 
IcBHor'B  Hen  may  be  enforced  against  tbe 
objects  affected  by  It  "In  tbe  bands  ot 
third  peraons"  within  15  days  after  re- 
moval from  the  leased  premises,  It  does 
not  declare  that  same  cannot  be  seised 
after  the  lapse  of  16  days  If  same  continue 
to  be  tbe  property  of  the  lessee,  notwith- 
standing their  removal  from  tbe  leased 
pranlsea.  Surely  such  would  be  an  ab- 
surd  declaration  for  tbe  Code  to  make,  be- 
caaee  tbe  property  of  an  ordinary  debtor 
may  be  seized,  anywhere  It  is  found,  under 
ordinary  process;  and  it  le  not  readily 

{jerceived  why  tbe  law  should  place  the 
essor  at  ao  great  a  disadvantage  as  this 
an^estion  would  imply.  Hemandesdoea 
not  possess  tbe  products  or  their  proceeds 
as  owner,  but  as  the  factor  of  Bancker, 
his  customer.  Lallande  v.  His  Creditors, 
42  La.  Ann.  705,  7  South.  Bep.  895.  At  tbe 
date  ot  service  Hernandez  bad  oot  applied 
them  to  his  account,  and  he  was  not  per- 
mitted to  do  so  afterwards.  Bev.  Civil 
Code.  art.  264S.  Bancker's  indebtedness 
was  not  then  doe.  Hemnndes  was  not  a 
third  person  in  respect  to  Carroll  or 
Bancker;  and  Hernando  cannot  Inter- 
pose his  possession  as  factor  with  any 
greater  show  of  success  than  Bancker 
could  against  the  demands  ut  Carroll,  bis 
lessor.  Bev.  Civil  Code,  art.  2709;  Code 
Pruc.  art.  288.  Whatever  Judicial  opinion 
maj  have  prevailed  In  respect  to  the  pro- 
Tisfons  of  tbe  Codes,  It  la  certiUnly  true 
that  Hernandez  cannot  claim  any  pre- 
cedence over  Carroll,  under  the  prohibit- 
ive terms  ot  the  statute  on  which  he 
founds  bis  right.  It  is  ot  no  Importance 
to  Inquire  wtiether  15  days  bad  elapsed 
ur  not,  tor  the  act  declares  tbat  its  pro- 
visions Bhali  not  be  so  construed  as  to  de- 
Inat  or  lessen  the  privilege  of  the  landlord 
for  rent  of  laud.  Whatever  may  be  tbe 
measure  of  protection  accorded  to  ttaird 
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peraons  and  boaa  ttde  pnrchaaeni  by  tbe 
provisions  of  tbe  Codes.  It  Is  quite  certain 

tbat  the  act  of  1874  accords  none  to  the 
factor  over  the  lessor's  lien  fur  reot.  Her- 
nandezcannot  escape  the  prohibition  ot  the 
act.  It  was  not  Id  the  power  of  Heman- 
des  and  Bancker,  by  any  covenant  of 
tb^rs,  to  defeat  or  lessen  Carroll's  lieu  tor 
rent,  neither  by  tbe  ple<lge  ot  tbe  crops, 
their  shipment,  sale. nor  application  of 
their  proceeds,  all  alike  coming  under  the 
effect  of  tbe  prohibition  of  the  statute. 
Hernandez's  cnuvereion  of  tbe  products 
Into  proceeds  which  remained  In  bis  bands 
as  factor  ot  Bancker,  did  not  impair  Car- 
roll's right.  In  my  opinion.  Dennistoun 
V.  Malard,  2Zja.  Ann.  14.  la  applicable  to 
tbe  question  at  bar.  It  appears  tbat  the 
plaintiff  leased  a  small  shop  to  Malard. 
who,  being  In  Insolvent  circumstances, 
made  a  sale  of  his  stock  to  certain  ot  bis 
creditors,  without  paying  his  rent.  Tbe 
court  say:  "We  entirely  agree  with  the 
Judge  ot  the  lower  court  In  the  conclusion 
to  which  he  came,  both  tbat  the  asslgu- 
nient  was  a  fraudulent  preference  by  an  in- 
solvent debtor,  and  that  there  was,  he- 
sides,  a  breach  of  good  faith  towards  the 
landlord,  and  a  violation  of  his  rights,  In 
the  removal  ot  the  goods.  We  consider 
the  court  below  wasjustlfied  In  the  opinion 
that  the  agent  ot  the  [creditors  ot  the 
lessee]  was  aware  that  tbe  lessor  had 
not  been  paid,  and  tbat  the  object  ot  the 
removal  was  to  deftat  [the  lessor's]  lien. 
It  is  said  tbat  tbe  Hen  was  gone,  because 
it  was  not  exercised  within  tbe  fifteen  days, 
by  a  levy  on  tbe  property.  *  •  *  It 
la  clear  that  the  landlord's  lien  is  supe- 
rior to  that  of  the  vendor  who  has  made 
delivery,  and  It  cannot  be  contended  tbat 
[the  ereditore  ot  tbe  lessee]  coold  place 
themselves  In  a  better  position  by  fraudu- 
lently removing  tbe  goods  beyond  the 
landlord's  reach,  and  frustrating  his 
search.  To  recognize  such  a  doctrine 
would  be  to  say  that  a  party  could,  by 
bis  own  wrong,  place  a  fair  ci'edltor  tu 
dnrioii  causa."  While  it  Is  true  that  Her- 
nandez did  not  possess  himself  ot  the  crop 
of  Bancker  trandalently,  but  through  the 
instrumentality  of  bis  contract  ot  pledge, 
he  Is  none  the  less  attempting  to  breach 
the  contract  rights  of  Carroll,  the  lessor 
of  Bancker,  by  appropriating  their  pro- 
ceeds, in  direct  violation  ot  the  statute. 
Hernandez  knew  of  Carroll's  lease  to 
Bancker,  as  it  was  mentioned  In  tbe  act 
of  pledge  to  bim.  He  must  have  known 
tbat  Carroll's  rent  had  not  been  paid,  as 
tbe  total  proceeds  of  Bancker's  crops  are 
In  bis  hands.  It  Is  manifest  that  In  thus 
attempting  to  impute  said  proceeds  to  his 
own  account  Hernandez  sought  to  defeat 
the  claim  of  Carroll  for  rent,  in  spite  of  the 
act  ot  1874,  and  as  this  court  said  Mal- 
lard and  bis  creditors  could  not  do.  It 
was  of  no  consequence  tbat  tbe  IS^lay 
limit  bed  expired.  Hernandez  does  not 
possess  as  owner,  and  is  not,  in  any  sense, 
a  third  person.  He  was  in  duty  bound  to 
abide,  as  a  faithful  agent  and  custodian, 
tbe  prohibition  of  tbe  statute,  and  deal 
fairly  by  tbe  landlord,  of  whose  rlgbta  be 
was  advised. 

2.  Hernandez  founds  his  right  of  deten- 
tion ot  tbe  proceeds  ezclnalvely  onbia  con- 
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tract  of  pledge  under  the  planter's  act  of 
1874.  Tnat  act  confers  only  the  rlf?bt  of 
pledge,  for  it  says  "that,  In  addltfon  to 
the  privilege  now  conferred  by  law,  any 
planter  or  farmer  may  pledge  his  growing 
crope  of  cotton,  flngar,  or  other  agrlcnlt- 
ural  products  for  advances  of  money, 
goods,  and  necessary  snppllea,  •  •  • 
which  recorded  contract  shall  give  and 
confer  on  the  merchant  or  other  peraona 
advancing  money,  goods,  and  necessary 
snpplles  for  the  prodnctlon  of  said  agri- 
cultural products  a  rieht  of  pledge  up- 
on the  crops, "  etc.  Section  1,  Act  66  of 
1874.  St  confers  no  lien  or  privilege  what- 
ever. Tbls  pledge  Je,  In  turn,  subordinate 
tu  the  lessor's  Hen  under  existing  laws,  tor 
It  says:  ** Nothing  herein  shall  be  so  con- 
strued as  to  lessen  or  defeat  the  privilege 
of  the  laborers  and  lEindiords  in  this  state 
for  wages  and  rent,  as  now  existing  by 
law."  Id.  S  2.  What,  then,  Is  the  Hen 
which  tfae  law  then  existing  conferred  on 
a  lessor?  Tbe  Civil  Code  declares  It  to  be 
a  privilege  on  the  crops  of  the  year.  Bev. 
dvlX  Code.  art.  8217.  Bnt,  In  addition  to 
this  ptlTll^e,  the  law  declares  that  the 
lessor  has  "for  the  payment  of  his  rent," 
etc.,  a  right  of  pledge  on  tbe  ruovable 
effects  of  the  lessee,  etc.  Rev.  CIvlF  ('ode, 
art.  27(^.  "Privilege"  and  "pledge"  are 
totally  different  things,  for  tbe  Code 
says:  ^'Privilege*  Is  a  right  tbe  nature  of 
a  debt  gives  to  a  creditor,  and  enables  him 
to  be  preferred  before  other  creditors,  even 
those  who  have  mortgages,"  (Rev.  Civil 
Code,  art.  8188;)  "but  a  'pledge*  la  a  con- 
tract, by  which  a  debtor  gives  something 
to  his  creditor  as  a  security  for  tila  debts." 
Rev.  Civil  Code,  art.  8183.  Therefore  the 
effect  of  tbe  act  of  1874  on  the  farmer  was 
to  HDthorise  him  to  pledge  In  advance  a 
growing  crop  to  his  factor  for  future  ad- 
vances, and  to  remove  them  frombia  plan- 
tation to  Bhlp  same  to  said  factorfor  sale, 
although  the  pluntatlon  be  one  the  farmer 
has  leased.  To  this  extent  tbe  statute  en- 
ables the  planter  to  Impair  or  lessen  the 
landlord's  right  of  pledge.  Just  as  an  ordi- 
nary creditor  of  the  lessee  might  do  by 
effecting  a  aelsure  under  a  S.  fa.,  and  matt- 
ing sale  of  crops  pledged  to  a  lessor.  To 
this  extent  the  provlslonsof  the  ClvU  Code 
are  amended  by  implication.  Bnt  the 
statute  does  not  enable  a  planter  orfactor 
to  defeat  or  leesen  the  landlord's  Hen  on 
the  crops  or  their  proceeds.  Tbe  right  of 
any  ordinary  creditor  to  stiae  and  sell 
crops  that  are  stricken  with  a  lessor's 
pledge,  and  convert  them  Into  proceeds, 
and  thUH  relegate  the  landlord  to  the  as- 
sertion of  his  Hen  thereon  by  way  of  tlila 
opposition.  Is  "every-day  practlce,'*ahd  It 
Is  sustained  by  numerous  authorities.  On 
this  question  It  Is  only  Qec«saryfor  me  to 
cite  the  ease  of  Pickens  v.  Webster,  81  La. 
Ann.  870.  wherein  all  adjudicated  cases 
were  collated  and  compared,  and  In  which 
the  court  with  deliberation  held  and  af- 
firmed tbe  correctness  of  this  doctrine. 
The  Interpretation  which  our  original 
opinion  places  upon  the  act  of  1874  rests 
upon  the  same  foundation  as  thoM  au- 
thorities do.  The  true  conception  of  the 
legislature  In  adopting  that  statute  ap- 
pears to  have  been  to  enable  the  planter, 
under  the  exceptional  circumstances  stat- 


ed therdn,  to  ship  hiscrops  to  market,  and 
bis  factortosell  same  and  convert  them  in- 
to procteeds;  but  In  so  doing  it  did  not  In- 
tend to  Biithorizeeitber"todefeatorIeeBen 
the  landlord's  lien  fur  rent."  Under  the 
provlslonsof  this  act  the  landlord's  rights 
and  remedies  are  precisely  the  same  as 
though  (he  crops  hod  twan  seised  and  sold 
under  0.  ft.  and  the  proceeds  placed  In  the 
custody  of  the  sheriff,  InHeuof  such  legal 
cuNtody  the  actof  lft74  suppUes  the  trust  of 
the  factor.  In  no  case  or  event  does  either 
a  Hen  or  right  of  pledge  prevent  a  sale  of 
the  thing  pledged  or  affected  thereby,  for 
the  ('Ode  says:  "The  pledgee  acquires  the 
right  of  possessing  and  retaining  the  mov- 
able  wbleta  he  has  received  in  pl^ffc  as  a 
security  for  his  debt,  and  may  cause  It  to 
be  sold."  Bev.  OvU  0>de,  aits.  8165,  8220. 
These  are  the  articles  which  authorize  an 
ordinary  creditor  to  seise  and  sell  pledged 
goods  and  effects,  as  the-  act  of  1874  does 
the  factor  of  tbe  lessee;  and  thereby  the 
creditor's  Hen  on  the  thing  In  each  case  Is 
not  extlngulsbed,  but  transferred  to  the 
proceeds,  whlcb  may  be  distributed  rata- 
bly and  in  conevraa.  In  construing  these 
pruvislons  the  court  said,  in  Bobiusou  v. 
Staples,  6  La.  Ami.  712,  that  "article  2676 
[the  present  artlclebelng2706of  the  revised 
edition]  of  the  C»vll  Ck>de  declares  that  tbe 
lessor  has,  for  tbe  payment  of  his  rent  and 
other  obllga^ns  of  the  lease,  a  right  of 
pledge  on  the  movable  effects  of  the  leasee. 
*  *  *  Tbe  right  to  levy  a  provisional 
seizure,  even  before  tbe  rent  bedue,lB  i^ven 
by  the  statnte  of  1839  to  the  lessor  who 
bus  reason  to  believe  that  his  tenant  Is 
abont  to  remove  his  property.  We  do  not 
consider  this  statute  aa  creating  the  privi- 
lege, but  as  providing  a  conservative  rem- 
edy for  Its  enforcement.  It  Is  not,  there- 
fore, well  argued  byplalntltto'coonsel  that 
the  lessors  cannot  have  tbelr  prlvUegeln 
this  case,  because  they  did  not  make  a 
provisional seisure  under  thestatute."  In 
that  case  the  landlord's  Hen  was  recog- 
nized and  enforced  on  the  proceeds  in  the 
eheiiff*B  hands,  and,  under  the  statnte  of 
1874,  Carroll  Is  equally  entitled  to  take 
them  from  Hernandez. 

8.  In  my  opinion,  the  lo-day  limit  fixed 
In  the  dvli  Code  exclusively  relates  to  the 
pledge  of  the  landlord,  and  not  to  his  Hen 
and  privilege  for  rent.  Itaays:  "The  les- 
sor has,  for  the  payment  of  bis  rent  and 
other  obligations  of  the  lease,  a  right  ol 
pledge  on  the  movable  effects  of  the  lessee 
which  are  found  on  the  premises  leased.* 
Bev.  Civil  Code,  arts.  2705,  (2676.)  In  a 
subsequent  article,  in  the  same  connection 
and  chapter.  It  says:  "In  the  exercise  of 
this  right  tbe  lessor  may  seise  the  objects 
which  ore  subject  to  it  before  the  lessee 
takes  them  away,  or  wltbln  fifteen  days 
after  they  are  taken  away,  if  theycontinne 
to  be  the  property  of  the  lessee,  and  can  be 
Identified."  Rev.  ClvH  Code,  art.  2709, 
(2679.)  The  words  of  this  last  article,  to- 
wit,  "in  the  exercise  of  this  right,"  clearly 
referto  "the  rightof  p1edge,'*mentionpd  in 
theformerartlcte.  The  lessor's  privilege  Is 
not  mentioned  anywhere  In  tbe  title  "of 
lease  **  In  the  Code.  The  gra  ra  men  of  said 
two  articles  is  that  the  right  of  pledge 
may  beexerclsed  wltbln ISdayslf  theprop- 
erty  continues  to  be  that  of  the  lessee^ 
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which,  under  tboee  articles.  Is  a  alne  qaa 
non.  Tfause  articles  cunfer  no  ri^bt  of  en- 
forclnfc  thin  conserTative  remedy  against 
Koods  which  have  been  alienated  by  the 
leiBsee.  This  Is  tbelawot  pledee.  It  la  the 
Code  of  Practice  wblcb  eonfpro  pn  the  les- 
sor the  rlffht  to  provisionally  selae  the 
ffonda  of  a  lessee  lu  the  hands  of  a  third 
person  within  15  days.  That  Is  a  method 
of  procedure  In  the  enlorcement  ul  the  Hen 
of  the  lessor,  and  not  a  matter  of  luw. 
That  soch  Is  the  case,  the  decisions  that 
are  quoted  In  the  present  opinion  of  the 
conrt  win  attest,  for  In  Desban  t.  Pickett, 
16  La.  Ann.  850,  the  court  said:  "The 
risfat  of  selaore  after  removal  Is  made  to 
depend  opoo  the  continued  ownerstilp  of 
the  lessee. "  The  same  Is  true  ol  the  case 
of  Hotel  Co.  T.  Tarbox,  23  La.  Ann.  715, 
in  which  the  court  said :  *'In  this  case  the 
evidence  shows  that  the  farnlture  claimed 
by  the  Intervenurs  had  ceased  to  belong 
to  the  lessee;"  citinjc  Desban  v.  Pickett. 
According  to  my  reading  of  those  two 
cases,  there  Is  nothing  therein  to  Indicate 
that  st'lzures  were  made  after  the  lapse  of 
15  days,  and  hence  there  could  have  been 
nothing  decided  therein  in  reference  to  the 
extinction  of  the  lessor's  Hen  on  that  ac- 
count. Those  cases  tamed  exclusively  on 
the  fact  of  sale  having  been  made  by  the 
lessee,  and,  ai  It  la  nut  pretended  that 
Bancher  bas  disposed  of  tbe  proceeds  of 
bis  crops  to  any  one,  those  decisions  do 
not  apply  to  the  case  at  bar  against  the 
leasee's  agent.  How  can  a  mere  failure  to 
exercise  a  remedy  provided  by  the  Code  of 
Practice,  which  Is  merely  permlKslve, — 
"may  aelse,  even  In  the  bands  of  third  per- 
flons, "  says  Code  of  Practice,  art.  288,— ex- 
tlngnlsb  a  prlvll^e  which  the  nature  of 
the  debt  confers  npon  the  lessor?  Surely, 
the  debt  Itself  Is  nut  thus  extinguished, 
and  the  effects  which  are  stricken  with  a 
lessor's  Hen  may  be  removed  before  the 
debt  falls  doe.  If  It  be  true,  us  the  court 
decided  In  Dennlstoun  v.  Malard,  that  a 
lessor's  Hen  could  be  snccessfally  asserted 
against  movable  property  after  the  expi- 
ration of  15  days,  becanso  It  had  been 
fraudulently  removed;  If  It  be  true,  as  tbe 
court  held  In  Pickens  7.  Webster,  that  an 
ordinary  creditor  can  break  the  lessor's 
pledge  by  a  seizure  uader  j?. /a.,  and  rele- 
gate tbe  lessor  to  tbe  proceeds ;  If  It  be 
true,  as  the  court  held  in  Boblnson  v. 
Staples,  that  tbe  CIvlICode,  art.  27(S,  does 
not  confer  a  privilege,  but  a  right  of 
pledge,  only,  as  a  conservative  remedy  for 
the  enforcement  of  a  privilege, — what  be- 
comes of  the  theory  that  the  property  af- 
fected with  a  lien  must  be  seized  within  15 
days,  or  it  Is  lost?  But  those  decisions 
are  In  perfect  keeping  with  the  Civil  Code, 
which  declares,  viz.:  "Privileges  become 
extinct  (1)  by  the  extinction  of  the  thing 
snbjectto  tbe  privilege;  (2)  by  tbecredltor 
acquiring  tbe  thlnK  subject  to  It;  (3)  by 
theexttnction  of  the  debt  which  gave  birth 
to  it;  (4)  by  the  prescription  [of  the 
debt.]  "  Rev.  Civil  Code.  art.  3277.  Unless 
a  sale  be  considered  tbe  extinction  of  a 
thing  stricken  with  the  lessor^s  lien  and 
light  of  pledge,  tbe  lien  of  Carroll  bas  not 
yet  become  extinct.  If  that  true,  how- 
ever, tbea  all  those  cases  were  necessarily 
decided  wrong.  That  principle  wblcb,  lu 


those  cases,  tbe  courts  decided  as  a  mat- 
ter of  Jurisprudence,  was,  In  tbe  act  of 
1874,  consecrated  as  matter  of  law,  viz., 
that  Its  provisions  should  not  be  so  con- 
strued as  to  defeat  or  lessen  the  lien  of  the 
landlord  tor  rent.  It  is  that  principle 
which,  In  my  opinion,  the  present  declslua 
of  the  court  sets  at  naught. 

4.  Butconcedlng,  for  the  argument, that 
all  of  the  foregoing  propositions  are  not 
well-grouaded  In  law,  and  that  the  failure 
of  the  landlord  to  assert  his  privilege  on 
Bancker's  crops  within  the  15-day  limit 
was  fatal  to  bis  claim,  let  me  examine 
and  see  how  tbe  case  stands  in  point  of 
fact.  Tbecontentlon  of  Hemandes's coun- 
sel is  that  the  evidence  shows  that  tbe 
crops  ol  Bancker,  grown  on  the  premises 
he  leased  from  Carroll,  bad  been  removed 
more  than  15  days  when  Carroll's  suit  was 
filed.  Tbe  statements  of  Bancker  In  some 
respects  give  color  to  this  contention ; 
but  tbe  admission  of  Hernandez  (the  pur- 
port of  which  is  given  In  the  original  opin- 
ion) negadvea  its  effect,  and  It  Is  binding 
on  him. 

(a)  Counsel  for  Hernandez  denies  the 
force  and  correctness  of  his  alleged  ad- 
mission ;  and  be  also  denies  tbat  ancli 
admission  was  offered  and  filed  in  evidence 
on  the  trial  of  the  merits  of  the  cause. 
The  present  opinion  of  the  court  accedes 
to  this  view ;  and  as  the  only  fair  way  of 
reconciling  couflictlng  statements  of  fact 
Is  to  refer  to  the  transcript,  I  will  submit 
to  that  test  the  accuracy  of  the  statement 
coutalned  in  the  original  opinion  of  the 
court.  On  tbe  31st  of  January,  1877,  cer- 
tain testimony  and  ndtes  of  evidence 
"were  taken  by  E.  M.  Brewer,  stenog- 
rapher, in  behalf  of  Carroll,  plaintiff  In 
rule,  in  presence  of  H.  L.  Edwards,  coun- 
sel for  plaintiff,  and  Charles  S.  Btce,  coun- 
sel for  defendant.  The  notes  of  evidence 
show  tha  t  "  Mr.  Charles  Hernandez, " 
witness,  was  "called  on  behalf  of  plaintiff 
In  mle,'*andwaa  duly  sworn  on  "direct 
examination."  Same  witness  was  cross- 
examined.  At  the  conclusion  of  that  wit- 
ness* cross-examination,  on  page  18  of  the 
transcript,  is  to  be  found  the  following 
admission,  viz.:  "For  the  purpose  of  this 
rule,  but  not  as  matter  of  fact,It  Is  admit- 
ted that  the  sugar  received  from  Mr. 
Bancker  by  Mr.  Hernandez  was  received 
by  him  on  the  da.vs  on  which  It  was  shown 
to  have  been  sold,  and  that  such  date  was 
the  date  of  shipment  from  Mr.  Bancker's 
plantations.**  Then  follows  immediately 
this  phrase:  "Mr.  Hernandez,  recalled. 
By  Mr.  Edwards."  All  of  this  transpired 
on  the  21at  of  January,  1887,  on  the 
tiial  of  plalntllf'a  role;  and  on  the  17th 
of  June,  1890.— Just  two  days  prior  to  the 
date  of  the  Judgment  that  is  appealed 
from, — tbefollowlngoccurred,  viz. :  ''Coun- 
sel offers  and  introduces  in  evidence,  on 
behalf  of  Charles  Hernandez,  the  account 
marked  *A.'  with  reference  to  his  evi- 
dence. *  •  •  Also  offers  and  Introduces 
in  evidence  the  testimony  of  Charles  Her- 
nandez, taken  in  this  salt  in  open  court  on 
January  Slst,  1887.  Both  sides  closed." 
The  foregoing  Is  an  exact  reproduction  of 
extracts  from  the  transcript,  and  I  can- 
didly and  confidently  submit  tbat  said 
admission  formed  part  of  tlie  defendant's 
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evidence  on  tlie  trial  of  the  rule.  It  Is 
phyelcally  iucorporated  In  it,  and,  as  sach, 
appeara  in  the  transcript.  On  the  trial 
ol  thd  merits  ol  tblB  case  the  teatimony  of 
Hernandez,  talten  ou  the  trial  of  the  rule, 
was  offered  and  filed  in  evidence  on  his 
behalf,  tboQKb  the  rule  has  been  diecon- 
tinaed.  This  Is  shown  by  reference  to 
name,  date,  and  case;  and  across  the  face 
of  the  evidence  is  plainly  written  this  in- 
dorsement, viz..  "Filed  Juae  17tb,  It^UO;" 
correspondinK  with  the  minute  entry 
quoted  above.  If  there  Is  any  escape 
from  the  conclusion  that  said  admission 
was  offered  and  filed  in  evidence  on  the 
trial  of  the  merits,  I  am  at  a  loss  to  dis- 
cover where  It  Is. 

(b)  Butlearned  counsel  is  pleasedtosub- 
mit  that  the  so-called  "admission "  was. 
In  point  of  fact,  no  admission  at  all;  and, 
with  apparent  serlnusnetis,  immediately 
quotes  statements  selected  from  the  brief 
of  plaintiff's  counsel  as  completely  binding 
OD  him.  Tbatan  admission  ofdefendant's 
counsel  made  in  open  court.  In  the  presence 
of  his  client,  then  on  the  witness  stand. 
Incorporated  in  his  written  testimony, 
and  brought  np  In  the  transcript,  unac- 
companied by  any  statement  of  error, 
does  not  hind  the  defendant,  while  a  state- 
ment of  tact*  TOlontened  by  counsel  for 
plalntlO  Id  bis  brief.  Is  conclnalve  on  his 
client;  that  the  declaration  that  because 
an  admission  of  record  Is  prefaced  by  the 
words,  viz.,  "For  the  purpose  of  this 
rule,  but  not  as  a  matter  of  fact,  It  Is  ad- 
mitted," etc.,  it  is  not  the  admission  ol 
any  tact, —  are  propositions  I  can  nei- 
ther appreciate  nor  argue. 

(c)  But  fnrther  conceding,  tor  tbe  ar- 
gument, that  all  we  have  said  Is  unfound- 
ed,  and  bow  does  the  case  stand  on  the 
evidence  of  Hernandez  and  Bancker? 
Let  OS  see.  Bancker  testified  as  follows, 
viz.;  "Question.  How  many  days  ure  oc- 
cupied from  thettme  the  cane  is  laid  down 
attbe  sugar-bouse  until  tbe  sugar  Is  ready 
for  shipment.  — -  necessarily  occupied  In 
the  manufacture  of  sugar  before  it  is  ready 
for  shipment?  Answer.  From  seven  to 
nineteen  days."  This  is  from  his  direct  ex- 
amination in  behalf  of  Hernandez.  Again: 
"Question.  When  did  yon  ship  this  sugar 
you  made  on  Carroll's  place  to  Hernandez? 
Ton  testified  that  the  last  shipment  was 
off  the  Bancker  place.  Now.  I  wish  yon 
wonid  fix  the  date  of  tbe  last  shipment 
you  made  of  sugar  made  from  the  cane 
raised  on  the  Carroll  place.  Answer.  From 
the  9th  to  the  S!4th  of  November. "  Again : 
"Question.  How,  then,  uould  you,  by 
looking  attbe  account,  distinguish  it  from 
tbe  molasses  made  on  the  Bancker  place? 
Answer,  For  the  reason  that  I  shipped  ail 
tbe  sugar  and  molasses  from  the  Carroll 
place  before  I  ground  the  cane  on  the 
Bancker  place.  Q.  When  was  the  first 
shipment  made  from  the  Bancker  place? 
A.  Made  on  the  20th  ol  November. " 
Again,  (on  cross-examination,  he  said:) 
"Question.  From  the  time  tbe  sugar  left, 
on  tbe  29tb  and  30th,  to  the  8d  of  Decem- 
ber, It  was  not  fifteen  days?  Answer. 
No,  sir.  •  •  •  By  Mr.  Rice:  Q.  All 
tbe  sugar  on  the  29th  and  80th  and  there- 
after, was  from  Mrs.Bancker's  plantation? 
A.  Ifes,  sir.*  Inasmuch  as  from  seven  to 


nineteen  days  ore  reqnlred  for  the  mann- 
facture  of  sugar  ready  tor  shipment,  and 
from  the  fact  that  the  last  shipment  ol 
sugar  and  molasses  from  the  Carroll  place 
was  made  between  the  9Ch  and  ^tb  ol 
November,  it  does  not  affirmatively  ap* 
pear  that  any  part  of  same  was  either 
manufactured  ufi  the  Carroll  place  or 
shipped  therefrom  more  than  15  days  pri- 
or to  the  institution  of  this  suit  on  the  Sd 
ol  December,  188ft.  But,  inasmuch  as 
Bancker  admits  that  the  first  shipment 
from  bis  wife's  plantation  was  made  on 
the  29tb  of  Noveniber.  It  Is  thereby  tacitly 
admitted  that  all  sales  antecedent  to  the 
SGth  of  November  were  made  of  the  crop 
raised  on  the  Carroll  plantation.  The 
burden  of  proof  being  on  Hernandea,  it 
was  bis  duty  to  have  made  out  this  de- 
fense clearly  and  satisfactorily.  When 
interrogated  on  this  question,  be  said: 
"Question.  Did  you  receive  any  sugar 
from  tbe  plantation  owned  by  Mr.  Carroll 
tr4)m  tbe  parish  of  St.  Martin,  leased  by 
George  W.  Bancker,  during  any  day  within 
fifteen  days  dating  from  tbe  8d  of  Decem- 
ber? Answer.  I  would  have  to  refer  to 
my  books  to  be  able  to  answer  that  ques- 
tion, though  wy  account  will  show  It." 
Becurriug  to  Hemandei's  account,  to  be 
foand  on  pages  60  and  62  olthe  transcript, 
and  we  find  and  extract  thentfrom  tbe  fol- 
lowing tJatH,  to-wit: 

November  33.  By  11-  barrelsof  molasaes..  •    M  87 
"28.  "6"  «  46  61 

«      38.  «  12      «  «  180  34 

"  26.  «  dho^headaofsagar..  ISS  88 
"       27.  "  10       "  "  808  47 

**  27.  6  barrels  of  molasses..  71  68 
**      29.  *t    9  hogsheads  of  sugar..     230  91 


Aggregate  value   8I,02S  01 

This  is  the  Identical  amount  that  is  stat- 
ed In  the  original  opinion  to  be  "tbe  net 
amount  realized  from  crops  which  were 
Rhlpped  from  the  Carroll  place,  within 
lllteen  days  previous  to  the  Instltntlon  of 
thlssuit  aud  notification  to  plaintid's  writ 
to  Hernandei,  and  the  sheriff's  demand 
on  him  for  the  crops  or  their  proceeds. " 
It  was  on  that  evidence  that  our  original 
opinion  proceeds,  though  It  was  not  there* 
in  reprodnced,  as  it  now  is.  I  respect- 
fully submit  that,  whatever  may  be  said 
on  the  question  of  taw  In  reference  to  that 
part  ol  the  crops  that  was  shipped  ante- 
cedent to  tbe  16-day  limit,  Carroll  la  at 
least  entitled  to  Judgment  for  f 1,028.01  as 
tbe  amount  of  proceeds  of  that  part  of  the 
crops  that  was  shipped  from  his  planta- 
tion wltbln  said  limit.  I  therefore  adhere 
to  the  views  expressed  in  the  original 
opinion  of  the  court,  and  dissent  from 
those  expressed  In  the  present  opinion  ol 
the  court. 

(tt  lA.  Ann.  iM) 
bTATB  OX  re/.  Canion  V.  Haix,  Jodgs, 

(No.  SIO.) 

(Sumrema  Court  of  ZouMano.    Oot  OL  UBL 
*  46  La.  Ann.) 

WniT  or  PBtwmiTiow— B»viaw. 

In  the  exercise  of  the  supervisory  jnrlsdicv 
tion  over  Inferior  tritranals  this  court  will  not 
investigate  theJntrinslc  merits  of  a  oontroveny. 

(SyUobtM  by  the  Court.) 
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Appeal  Irom  district  court,  parish  of  D© 
Sotu;  W.  F.  Ball,  JadKC.   Writ  denied. 

Application  by  Ctaariea  Canton  lor  a  writ 
of  prohibition. 

Wm.  OoBB,  for  relator.  W,  P.  Ballt  in 
pro.  per. 

McEnbrt,  J.  The  d^endant  wan  Indict- 
ed  for  violating  a  labor  contract,  ander 
Act  18S  of  1800.  Ue  moved  to  qaasta  the 
indfctraent  for  several  reasons.  The  mo- 
-Hon  was  dissolved.  He  now  applies  for  a 
writ  of  prohibition  to  arrest  further  pro- 
ceedings in  the  f  ase.  It  is  not  denied  that 
the  court  had  Jurisdiction  of  the  case.  No 
irregularity  la  shown  in  the  progreas  of 
the  trial.  It  is  elementary  thatintheexer- 
dse  of  supervisory  Jurisdiction  over  In- 
ferior tribunals  the  Intrinsic  merits  of  tlie 
ease  will  not  be  Investigated.  It  is  there- 
fore ordered  that  the  relief  prayed  for  by 
T^ator  be  denied,  and  that  the  rnle  grant- 
ed her^Q  be  discharged. 


(4t  Z4L  Ann.  lOU) 

Zriolbb  v.  Thoupsom,  Sheriff.   (No.  298.) 

Supreme  Court  of  Louisiana.  Oct  82, 1891. 
^  La.  Ann.  ) 

liBVn  TaXU— AaSBBSXBHT  AIID  IiBVT-^PoWKB  Ot 
PoUCB  JUBt. 

Act  S8  of  1879  oonstltated  Bossier  parish 
a  snblevee  district,  and  aathorlzed  the  police 
iarj  to  dlsohargethe  duties  of  levee  commission- 
ers. Under  this  aathority  it  levied  a  tax  of  10 
mills  for  the  erection  and  repairs  of  levees. 
Held,  that  tliia  power  was  withdrawn  from  the 
police  lury  hy  the  adoption  of  the  constitution  of 
1S79,  and  has  never  be«n  irestored  to  it,  with  the 
exceptiou  of  the  powerto  repair  and  protect  com- 
pleted levees;  that  article  314  of  the  oonstitatlon 
did  not  snthori^  the  police  Jury  of  Bossier  to 
levy  the  tax,  as  the  poDce  Joryooald  not  act  as  a 
bou4  of  levee  commisBloners. 
OSirtlahtw  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Itossler;  3.  T.  Boone,  Judge.  Reversed. 

Suit  by  S.  J.  Zelgler  against  A.  B. 
ThomiMon,  sberitf,  and  ex  o&tsio  tax  col- 
lector, for  an  Injunction.  Judgment  for 
defendant.  Plaintiff  apt>eala. 

Land  &  Land,  for  appellant.  J.  A.  W, 
Lowry,  DIst.  Atty.,  for  appellee. 

McEnery,  J.  Act  No.  33  of  1879  estab- 
lished certain  levee  districts  in  the  state. 
The  parish  of  Bossier  was  not  pat  in  any 
district,  bat  the  act  provided  that  It 
shoald  be  a  aobdlstrict,  and  that  the  po- 
lice Jnryshonld  discharge  the  duties  In- 
cumbent upon  the  levee  commissioners  in 
the  districts  established  by  the  act.  The 
police  Jury  in  the  several  districts  were 
charged  with  the  care  and  preservation 
of  completed  levees.  Under  Act  33  of 
1879,  the  police  Jury  of  Buesler  pariah  lev- 
ied a  tax  of  10  mills  for  the  year  1890  on 
the  property  situated  in  the  alluvial  por- 
tion of  said  parish,  to  construct  and  repair 
levees.  Real  and  personal  property  u wued 
by  the  plaintiff  was  assessed  a.nd  adver- 
tised for  sale  to  enforce  the  collection  of 
said  tax.  He  enjoined  the  sale  of  bis  prop- 
erty, on  tliegroond  that  the  tax  was  ille- 
gal and  nnronstltntlonal,  violating  arti- 
cles 209  and  214  of  the  constitution  of  1S79. 
Coder  Act  88  of  1879  police  Juries  had  no 
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power  to  build  levees.  They  were  only> 
Intrusted  with  tfat>  care  and  the  preserva- 
tion of  levees  conatructed  b.v  the  state,' 
and  turned  over  to  them.  A  fairconatrnc- 
tlon  of  the  act  conferring  upon  the  police 
Jury  of  Bosaier  the  duties  of  levee  conimls- 
aioners  would  confine  these  duties  to  the 
care  and  preservation  of  completed  levera. 
In  the  case  of  Rurgel  v.  Chase,  33  L.a.  Ann. 
888,  we  said :  "  Previous  to  the  legiala  tlon 
contained  In  Act  No.  20  ot  1860  and  Act  116 
of  1867,  the  police  Juries  in  this  state  were 
vested  with  ull  powers  relating  to  public 
levees,  but  from  that  time  to  the  date  of 
the  adoption  of  the  constitution  of  1879 
this  power  waa  absolutely  withdrawn 
from  them,  and  was  never  restored  to 
thetn,  with  the  exception  of  the  power  to 
repair  and  protect  completed  levees.  No 
greater  power  on  the  subject  was  con- 
ferred by  Act  88  of  1880. "  And  In  the  earns 
case  we  said  "that  any  legislation  which 
would  have  attempted  to  confer  on  police 
Jurlea  the  power  to  build  public  leveea  and 
to  levy  apecla]  taxes  for  the  costs  of  build- 
ing levees  would  be  glaringly  n^icouatltu- 
tlonal,  and  coald  not  be  enforced  by  the 
courts,  unless  the  authority  be  found  in 
articles  209  or  242,  on  which  we  express  no 
opinion  now."  It  Is  necessary  that  police 
Juries  exercising  the  taxing  power  should 
point  to  some  authority  to  justify  them  In 
BO  doing.  This  levy  is  a  special  tax  of  10 
railla,  under  amended  article  214  of  the  con- 
stitution of  the  state.  This  article  au- 
thorizes the  commiKBloners  ot  the  levee 
districts  to  levy  the  tax.  It  does  not  give 
the  power  to  police  Juries.  Police  juries 
are  subordinate  political  corporations  of 
the  state.  Their  duties  and  powers  are 
specially  limited  by  the  constitution  of 
1879,  and  tbdr  powers  cannot  be  enlarged 
beyond  the  limitations  therein  expressed. 
They  cannot  bemadelevee  commlasloners, 
because  It  would  destroy  their  organiza^ 
tlon  as  police  Juries,  and  be  conferring 
upon  them  a  dual  capacity,  totally  in  vio- 
lation of  the  spirit,  If  not  the  text,  of  the 
constitution.  It  was  contemplated  by 
article  214of  the  constitution  that  levee  dis- 
tricts should  be  distinct  corporatlona, 
with  special  powers,  entirely  aeparatu 
from  the  political  corporations  of  the 
state.  They  are  administered  by  commis- 
sioners, who  have  the  power  alone  to  levy 
the  district  tax,  and  who  alone  have  the 
authority  to  build  levees  under  legislative 
sanction.  We  do  not  intimate  that  the 
levee  districts  havesuch  control  of  the  lev- 
ees as  to  exclude  the  paramount  authority 
of  the  state,  nor  do  we  intimate  that  the 
legislatare  cannot  make  one  parish  a  levee 
district  under  article  214  of  thecnnstltution. 
We  therefore  conclude  that  the  police  jury 
had  no  legal  mandate  to  levy  this  tax,  and 
that  all  Its  proceedings  In  attempting  to 
levy  and  collect  the  same  were  withoat 
legal  authority,  and  thereb.v  nnconstltn- 
tlonal,  null,  and  void.  It  Is  therefore  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment of  the  lower  court  beannulled,  avoid- 
ed, and  reversed,  and  It  Is  now  ordered  that 
the  ordinance  of  the  police  Jury  ot  Bossier 
parish  levying  a  special  tax  on  the  prop- 
erty situated  in  the  alluvial  portion  of 
said  parish  be  derlared  u  neons  tltatlonal. 
null,  and  void,  and  that  the  defendant  tax 
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collector  be  perpetnaUy  enloined  from  col- 
lectlng  said  tax,  and  tbathebe  condemoed 
to  pay  the  coRta  of  both  coarts. 


(48  lA.  Ana.  1001)   

Statb      Spillman.  (No.  SOS.) 

(Sitpreme  Court  of  Lovi»iana.   Oct.  22, 189L 
46  La.  Aim.) 

Criminal  La.w— CoirrcsuANCB— £tidbncb— Habh- 

LXS8  EbROR. 

1.  The  refusal  of  a  continuance  ontbe  groand 
of  an  absent  witness  trill  not  be  Interferel  with, 
when  the  testiinony  does  not  tOQCh  tbe  issue  of 
guilt  or  inuooenoe,  but  only  goes  to  impeach  the 
testimony  of  an  expected  witness  for  the  state, 
who  has  not  testlfled,  may  not  testify,  and,  if  tes< 
tiding,  may  admit  the  facts  charged  against 
him. 

8.  The  exclusion  of  testimony  entirely  foreign 
to  the  issues  of  the  cmb,  and  offered  to  show  Ue 
antmus  of  opposing  witnesses,  will  not  beheld 
aa  impairing  the  proceedings,  when  the  possibll- 
1^  of  Injury  theirefrom  la  remote  aod  uuignlii- 
oant 

(^Uabiia  by  the  Court.) 

Appeal  from  district  conrt,  parish  of 
Caddo;  A.  W.  O.  Hioks.  Jadfce.  Afflrmeil. 

lodlctment  ol  Humphrey  Splllman  for 
larceny.  Defendant  was  Ronvicted,  and 
appeals. 

JobD  W,  Jonea,  for  appellant.  J.  Henry 
Shepherd,  Diat,  Atty..  tor  the  State. 

Fbnkbh,  J.  The  appeal  atands  on  tnro 
bUIa  of  exceptduna.  The  first  li  taken  to 
tbe  refusal  of  the  Jadge  to  ^rant  a  contln- 
aance  grounded  on  the  absence  ot  n  wit- 
ness by  whom,  the  affidavit  uf  defendant 
states,  "be  expects  to  prove,  and  can 
prove,  that  the  witness  7. 1.  Dowden  said 
to  him,  at  different  times,  that  he  would 
compromise  the  snit,  and  not  appear  and 

grosecute  the  aame,  If  be  would  pay  blm 
fteen dollars;  that  hewaa  tbe  prosecutor 
In  the  case,  and  that  he  was  mad  at  the 
time  be  made  tbe  arrest,  and  that  if  he 
woold  pay  him  fifteen  dollars  he  would 
not  appear  before  the  grand  Jury  to  prose- 
cute the  case."  The  Indictment  was  for 
larceny.  It  la  manliest  that  such  evidence 
does  not  bear  on  tbe  material  question  of 
defendant's  gnllt  or  Innocence.  The  ut< 
most  effect  It  conid  bave  would  be  to  Im- 
peach the  testimony  of  the  state  witness 
referred  to.  The  same  facts,  If  trne,  might 
have  been  proved  by  chat  witness  himself. 
If  questioned, he  may  haveadniltted  them, 
which  would  bave  rendered  the  testimony 
of  the  absent  witness  superflaous.  The 
record  does  not  advise  us  whether  the 
state  witness  referred  to  was  queatloDed 
on  the  point,  and  what  bis  answers  were. 
We  canuot  Interfere  with  the  large  discre- 
tion vested  in  tbe  trial  Judge  in  refusing  a 
contlnnance  on  sncb  a  ground,  where  tbe 
evidence  of  the  absent  witness  does  not 
tonch  tbe  question  of  guilt  or  lunocencn, 
bat  only  tends  to  Impeach  the  testimony 
of  another  witness  who  had  not  yet  testi- 
fied, might  never  testify,  or,  If  testifying, 
might  admit  the  facts  charged.  If  Injury 
did  resnlt  to  defendant  frum  tbe  absence  of 
bis  witness,  It  might  have  been  made  to 
appear  on  a  motion  for  new  trial. 

The  second  exception  arraigns  tbe  ex- 
clusion, by  the  judge,  of  evidence  of  a  wit- 
ness to  tbe  elfMt  that  he  was  arrested  by 
two  uf  the  atate  wltnessM  while  on  the 


road  In  charge  ol  a  loaded  wagon  and 
team,  and  that  they  refused  to  allow  blm 
time  to  provide  for  tbe  wagon  and  team, 
but  brought  him  away,  ieavlug  them 
standing  on  the  road.  The  evidence  was 
ottered  to  show  the  anlmua  of  the  wit- 
nesses, and  to  weaken  the  effect  of  their 
evidence.  The  testimonyls  utterly  foreign 
to  the  issues  of  the  case,  and  the  possibil- 
ity of  Injury  from  its  exnlusion  Is  too  r^ 
mote  to  demand  consideration.  People 
who  arrest  a  man  for  stealing  their  prop- 
erty are  not  usually  animated  by  very 
kind  feelings  towards  blm.  Judgment  aN 
firmed. 


m  Ls.  AUL  lOU) 
Pbatt,  Tax  Collector,  v.  HouiBB.  (No. 

801.) 

(aupreme  Court  of  Loviikma.  OoL  SO,  IBM. 
4SLa.  Ann.) 

ApPBAIi— JURXBDIOTKHT. 
Id  the  absence  in  the  pleadings,  when  the 
amount  is  less  than  S3, 000,  of  any  suggestion  as  to 
the  legality  or  constitutionality  of  the  tax,  (he 
appeu  will  be  dismissed. 
(SyUatnu  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Webster;  J.  T.  Boons,  Judge.  Dismissed. 

Action  by  D.  W.  Pratt,  tax  collector, 
against  J.J.HolmeB.  Judgment  tor  plain- 
tiff.  Defendant  appeals. 

Drew  &  Stewart,  for  appellant.  Wat- 
kins  (S  Watkins,  for  appellee. 

McEnbby,  J.  Tbe  defendant  is  sued  for 
a  license  tax  for  carrying  on  the  occupa- 
tion of  broker.  He  answers,  denying  that 
he  conducts  a  brokerage  buBlness.  There 
Is  no  Issue  suggested  by  tbe  pleadings  in 
any  way  Involrlng  the  legality  or  consti- 
tutionality of  the  tax.  There  Is  only  a 
question  of  fact  at  issue,  whether  or  not 
the  defendant  conducts  and  carries  on  the 
business  for  which  tbe  license  Isdemanded. 
Article  81  of  the  constitution  as  amended ; 
State  V.  Frank  42  La.  Ann.  225,  7  South. 
Rep.  674.  TheamounttuTolvedlsIeas  than 
f 2,000.  It  la  therefore  ordered  that  tbe  ap* 
peal  be  dismissed. 


(tt  Ls.  An.  IMI) 

Lbvt  v.  Wimteb.  (Np.  807.) 

(Supreme  Court  of  LoulMana.   Oct  S9,  UBL 
43  La.  Ann.) 


PLBDOB— FOBSBBSION  BT  OHB  Or  TWO  PLBDQI 

RiOHTB  or  Flbdqbbs. 

1.  In  case  a  single  collateral  is  pledged  by 
two  separate  and  distinct  contracts  to  two  ored- 
itors,  whose  claims  aggregate  tbe  value  of  the 
collateral,  possession  by  one  is  a  possession  tor 
the  beneflt  of  the  other,  and  In  this  respect  ea6h 
Is  the  agent  of  the  other  pro  hoc  vice. 

a.  Huit  brought  by  one  creditor  against  a 
common  debtor,  seeking  the  collection  and  ap- 
plication of  the  prooeew  of  tbe  collateral  to  the 
extent  of  his  demand,  does' not  affect  or  Impair 
the  rights  of  the  other  as  to  his. 
{Syllaims  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Caddo;  S.  L.  Taylob.  Judge.  Affirmed. 

Action  by  Simon  Levy,  Jr., against  WUU 
lam  Winter.  Judgment  for  defendant. 
Plaintiff  appeals. 

L&Dd  &  Land,  for  appellant.  H'ise  A 
Botadon,  lor  appellee. 
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Wateins,  J.  This  In  a  Halt  for  the  re- 
covery and  restltotion  of  certain  Bomaof 
money  the  plalutlR  claims  to  bave  paid 
the  defendant  In  error  under  tbe  clrcnm- 
etancee  related  In  bis  petltloD.  A  certain 
promlSRory  note  for  tbe  earn  of  97,UOO, 
drawn  to  tbe  order  of  and  indorsed  by  S. 
N.  Ford,  and  payahle  at  a  future  dote, 
was  by  the  maker  and  Indoreer  delivered 
to  one  Adolph  Cafan  as  a  collateral  secnrl- 
ty  for  Ford's  Indebtedness  to  Cabn  of 
something  move  tban  93,&00.  Iievy  t. 
Ford,  41  liS.  Ann.  878,  6  Son tb.  Rep.  671. 
Sobseqnen  tly  Fo  rd  pledged  tbis  n  o  te, 
whicb  was  hoc □  red  by  special  mortgage, 
to  tbe  present  defendant,  wltb  Cahn'a  con- 
sent, tbereby  intending  to  eecure,  with  tbe 
surplus  In  excess  of  Cnbn'e  claim  against 
Ford,  certain  Indebtedness  of  W.  P.  Ford 
und  S.  N.  Ford  to  blm,  and  also  tbe  In- 
dorsement of  S.  N.  Ford  on  tbe  Borqaln 
rent«utes  tttat  were  antecedently  pledged 
to  said  defendant.  Levy  v.  Ford,  ^npra. 
Cafan  brougbt  salt  against  Ford  tor  tbe 
foreclosQre  of  tbat  mortgage,  and  Joined 
\nnter  as  a  co-defendant,  and  prayed  fur 
Jadgment  attrlbotlng  tbe  proceeds  of  sale 
to  the  payment  of  his  debt  by  preference. 
To  tbis  prayer  tbe  defendants  In  tbat  suit 
made  no  objection.  Levy,  tbe  present 
plaintiff,  Intervened,  and,  denying  Cabn's 
ownership  of  the  mortgage  collateral,  al- 
leged that  he  bad  an  interest  In  baving  It 
adjudged  that  Winter  be  preferred  tu 
Cahtt  in  the  dlstrlhation  of  tbe  proceeds, 
and  be  prayed  Jadgment  to  tbat  efieet. 
In  this  court  it  was  held  that  the  qae»- 
tion  of  preference  In  payment  was  one 
purely  personal  to  Cnhn  and  Winter,  and 
with  which  Levy  had  nothing  to  do,  and 
tbe  demands  of  Levy  were  r^ected.  Cahn 
T.  Ford,  42  La.  Ann.  965,  8  South.  Bep.  477. 
During  the  pendent-y  of  this  suit  the  mort- 
gaged property  was  sent  to  sale  under  a 
Junior  mortgage  held  by  Levy,  and  it  was 
purchased  by  him  at  tbe  price  of  912,600. 
of  which  he  retained  the  sum  of  97,000  and 
upwards,  to  meet  taxes  and  prior  Incnm- 
brances.  Oat  of  tbe  remalnderot  this  sam 
he  paid  Winter  91,547.75  on  account  of  tbe 
indebtedness  of  W.  P.  and  8.  N.  Ford,  and 
tbe  further  sum  of  91,558.37  on  account  of 
8. N.  Ford's  Indorsement  of  the  rent-notes. 
Tbeee  are  tbe  sums  plain  tiff  seeks  to  recov- 
er from  Winter  on  tbe  ground  that  they 
were  paid  in  error  of  law  aud  fact.  The 
contention  of  plaintiff's  counsel  is  that, 
because  Winter  surrendered  to  Cahn  the 
custody  and  possession  of  tbe  mortgage 
collateral  for  use  in  that  suit,  and  where- 
by he  was  enabled  to  obtain  Jadgment 
thereon,  coopled  with  his  failure  to  make 
anyderense  therdn,  be  waived  and  lost 
whatever  right  or  Interest  he  had  in  the 
pledge  of  said  note. 

Tbe  plaintiff  farther  urges  the  Judgment 
and  decree  of  tbe  court  In  the  aforesaid 
snlt  of  Cahn  v.  Ford,  supra,  as  forming 
Tea  aOJudicaUi  as  to  the  defenses  set  up  by 
Winter  here.  These  questions  may  be 
■nmmarlly  disposed  of.  lo  Levy  v.  Ford, 
BDpra,  all  of  these  questions  are  gone  into 
and  decided  In  respect  to  Winter,  and 
those  affecting  Cahn  were  gone  Into  and 
decided  In  Onhn  v.  Ford, supra.  Tbe  qaes- 
tlons  settled  by  those  two  decisions  In 
this  respect  were  tbat  Ford  first  pledged 


1  h  '  97,000  mortgage  note  to  Cahn  to  secure 
an  IndebtedneeS'  of  about  93,500,  and  sttb- 
sequently^  and  with  Cahn's  consent,  this 
note  was  also  pledged  to  Winter  for  the 
surplus  above  Cahn's  claim.  This  was 
most  clearly  and  definitely  understood 
and  agreed  upon  byand  between  thetbree 
parties,— Furd,  Cahn,  and  Winter.  One 
note  was,  by  two  separate  contracts, 
pledged  to  two  different  parties.  It  being 
payable  to  beurer,  no  formal  written  act 
of  pledge  was  necessary  or  made.  It  was, 
under  the  circumstances,  a  matter  Imma- 
terial whether  the  physical  possession  and 
actual  custody  of  tbe  pledge  was  In  Cahn 
or  Winter.  They  had  a  perfect  right  to 
bold  and  use  It  Indifferently.  The  fact 
tbat  when  Cahn  sued  Ford  and  Winter 
tbe  former  called  for  and  the  latter  fur- 
nlebed  the  note,  to  be  filed  as  tbe  evidence 
of  this  right  of  Cahn,  ta  of  no  consequence 
to  Levy.  Tbe  salt  of  Cahn  was  founded 
on  Ford's  ludvbtedness  to  him,  and  the 
collateral  note  was  employed  and  used 
only  as  an  adjunct  and  accessory  thereof. 
Tbe  Judgment  therein  rendered  did  not  ex* 
tlugnlsh  tbe  obligation  of  that  note. 
Nothing  but  the  selsnre  and  sale  of  the 
mortgaged  property,  and  the  payment  of 
tbe  proceeds  thereof  to  Cahn,  did  extin- 
guish It,  and  then  only  pro  tanto.  Cabn 
and  Winter  bad  both  a  fixed  Interest  In 
the  collateral;  and  when,  by  means  of 
Judgment,  seizure,  and  sale,  and  payment 
to  Cahn  of  his  debt,  with  Interent  and 
cost,  his  claim  was  extinguished,  the  right 
of  Winter  to  demajid  and  receive  the 
residue  became  absolute  and  determinate. 
As  tbe  learned  Jndge  of  the  district  court 
aptly  phrases  It:  "Possession  by  one  was 
a  possession  tor  the  benefit  of  the  other, 
and  in  this  respect  each  was  tbe  agent  of 
the  other  pro  bao  rfce. "  We  are  of  opin- 
ion tbat  neither  by  Chat  snlt  nor  by  its 
conduct  or  management  were  any  of  tbe 
rights  of  Winter  In  any  manner  affected. 
No  right  of  his  was  impaired  by  the  Jodg- 
ment  and  decree  therein  rendered;  and 
same  cannot  be  given  tbe  affect  of  res  ad- 
Jndlcata.  One  pledgee  may  lawfully  seise 
and  sell  effects  pledged  to  another,  with- 
out pr^odlce  to  the  subordinate  or  alter- 
native rigbts  of  the  other  on  the  pledge. 
Homer  v.  Dennfa>  84  La.  Ann.889;  Flckena 
v.  Webster.Sl  La.  Ann.  875. 
Judgment  affirmed. 

  (41  la.  Aan.  «6) 

StATB  V.  JOFFBRBON.    (No.  206.) 

(SvnmM  Obuft  of  LouMono.  Oct.  8S,  1881. 
«!*.  Ann.) 

EoHioiDB— BviuBNos— ITkw  Thi al — Arottmknt 
or  Codhsbi^Appbal. 

1.  Id  oB9e  the  proof  shows  that  the  aooused 
was  tiie  ttRgressdr  in  the  affray  which  resulted 
in  the  homioide,  proof  of  an  attack  made  by  the 
deceased  upon  the  accused  oa  the  day  previoaa 
thereto  is  iDadmiasible  for  the  purpose  ox  eetab- 
llshlne  the  statut  tit  the  aocosea  as  acting  in  his 
owa  nght,  or  that  he  acted  at  tbe  time  of  the 
homidae  under  tbe  belief  that  he  waa  In  immi- 
nent danger  of  death  or  of  ^reat  bodily  harm. 

2.  Tbe  trial  iMdge  charged  the  jury  that  "it 
Is  incumbent  on  the  state  to  prove  the  ofFense 
charged,  or  legally  included  in  tbe  Indictment,  to 
[their]  satisfaction,  beyond  a  reasonable  doubt; 
and  before  they  can  convict  the  accnned  they 
must  be  satisfied  from  tbe  eridence  that  he  is 
guilty  beyoDd  a  reasonable  doabt "  He  said,  "A 
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reasonable  doubt,  gentlemen,  Is  not  a  mere  pos- 
sible doubt;  it  should  be  an  actual  or  substantial 
doabt.  It  is  mch  a  doubt  as  a  reasonable  man 
would  serioualy  entertain.  It  is  a  serious,  sensi- 
ble doubt,  such  as  you  could  give  a  good  reason 
for. "  This  is  a  oonoise  and  absolutely  correct 
exposition  of  the  law  as  applicable  to  reasona- 
ble doubt. 

8.  The  supreme  court  will  not  interfere  with 
district  Judges  in  the  manner  of  conducting  thetr 
courts,  or  of  enforcing  roles  of  propriety  and  de- 
cornm  on  the  ofBoers  of  their  courts. 

4.  It  is  not  good  ground  fcNranappllostioD  for 
a  new  trial  that,  in  the  course  of  hia  argument 
before  the  Jury,  the  district  attorney  made  use  of 
improper  remarks,  anexcepted  to  at  the  time, 
wblch  had  tlie  tendency  to  improperly  Influence 
the  Jury  against  the  accnued. 
(^Uobus  hy  the  Court ) 

Appoal  from  district  court,  parish  of 
Eat4t  Feliciana;  F.  D.  Brame,  Judge. 
Affirnied. 

ludictment  ot  Seymour  Jefferaoa  for 
murder.  DefendautTrasconvicted  of  man- 
slaughter, and  appealH. 

W.  F.  Kernan,  for  appellant.  J.  Henry 
Shepherd^  Dlat.  Atty.,  for  the  State. 

Wateinb,  3.  The  defendant  was  indict- 
ed for  murder,  conTlcted  ot  maualaugliter, 
and  sentenced  to  IraprisonmoDt  In  the 
state  penitentiary  for  seren  years,  and 
prosecuteH  this  appeal  therefrom  on  the 
several  ground  enumerated  in  the  record. 

1.  The  first  queutiun  presented  for  con- 
BideraUon  le  whether  the  trial  Judge  erro- 
neously excluded  evidence  offered  for  the 
purpose  uf  fihowingtbat  the  deceased  beat 
the  defendant  on  the  head  with  a  large, 
heavy  club,  caueing  the  blood  to  flow  free- 
ly, and  that  thle  occurred  on  the  evening 
antecedent  to  the  homlclde.-^thls  testi- 
mony being  offered  fur  the  purpose  "of  es- 
tablishing the  status  of  the  accused  as 
acting  In  his  own  right, "  and  of  showing 
that  "at  the  time  of  the  homicide  he  acted 
under  the  belief  that  he  was  in  danger  uf 
death  or  grievous  bodily  barm,  and  that 
he  had  reasonable  groundsfor  such  belief. " 
Counsel  states  in  his  printed  argument 
that  be  did  not  offer  this  evidence  for  the 
purpose  of  Justification  In  killing  the  de- 
ceased, but  that  it  was  ottered  for  the 
purpose  of  establishing  "the  status  uf 
the  accused  as  acting  In  his  own  right, 
and  that,  at  the  moment  otkilllng,  he  had 
reasonable  grounds  to  believe,  and  did 
bellevB,  he  was  In  danger  of  death,  or  of 
grievous  bodily  harm."  This,  Inouropin- 
fnn,  iB  a  distinction  without  a  difference, 
for  the  only  ground  upun  which  such  evi- 
dence could  be  admissible  Is  that  It  Justi- 
fied the  homicidal  act;  and  it  Is  a  well- 
established  rule  that,  in  order  that  such 
testimony  should  be  admiMHlhle,  there 
must  be  satisfactory  proof  ot  an  actual 
physical  attack,  or  hostile  demonBtratlon, 
made  by  tbe  deceased  at  the  time  uf  the 
homicide;  for,  If  such  were  not  tbe  case, 
the  accused  could  not  reasonably  believe 
he  was  In  imminent  danger  of  death  or  of 
great  bodily  harm.  It  there  were  a  ques- 
tion as  to  whether  the  attack  was  made 
by  the  deceased  or  the  accused  iu  the  fatal 
rencounter,  it  wonid  becompetenttoshow, 
by  prior  declarations  of  either  party,  that 
the  attack  made  was  the  one  he  Intended 
tu  make.  It  Is  likewise  permissible  to 
prove  antecedent  acts  and  declarations  for 


the  purpose  of  showing  tbe  quo  antmo, 
or  of  rebutting  tbe  charge  of  malice. 
Whart.  Horn.  694,  695.  But  In  this  c^  It 
clearly  appears  that  the  accused  was  tbe 
attacking  party,  armed  for  the  fray,  and 
that  he  actually  killed  the  deceased,  while 
he  was  making  an  effort  to  arm  himself 
for  his  defense.  This  being  the  situation 
of  the  parties,  the  proffered  evidence  ot 
the  attack  made  by  the  deceased  on  tbe 
defendant  upon  the  evening  previous  was 
not  competent.  It  constituted  no  part  of 
tbe  res  eestas.  Instead  of  mitigating  the 
crime,  it  would  have  had  rather  a  tenden- 
cy to  aggravate  it. 

2.  The  second  question  in  the  case  is 
whether  the  Judge  properly  charged  the 
Jury  on  tbe  question  of  a  reasonable 
doubt.  Defendant's  counsel  requested  the 
court  to  charge  tbe  Jury  as  follows,  vl«.: 
"The  accused  is  presumed  to  be  Innocent 
until  he  is  proved  to  be  guilty  beyond  a 
reasonable  doubt.  A  reasonable  doubt  ia 
not  a  mere  possible  duubt;  It  should  be 
an  actual  and  substantial  doubt,  not 
mere  possibility  or  speculation.  The  evi- 
dence should  be  so  clear  and  conclusive  as 
to  satisfy  your  minds,  to  a  moral  cer- 
tainty, that  the  accused  is  guilty  of  the 
crime  charged ;  otherwise  you  should  ac- 
quit." The  court  refused  to  give  this 
charge  aa  requested,  but  Instead  thereof 
charged  the  Jury  as  follows,  viz.:  "Itls 
Incumbent  on  the  state  to  prove  the  of- 
fense charged  or  legally  Included  in  the  In- 
dictment to  your  satisfaction,  beyond  a 
reasonable  doubt;  and,  before  you  can 
convict  the  accused,  you  must  be  satisfied 
from  the  evidence  that  he  is  guilty  beyond 
a  reasonable  doubt.  A  reasonable  doubt, 
gentlemen.  Is  not  a  mere  pnsslbl'*  doubt; 
it  should  be  an  actual  or  substantial 
doubt.  It  Is  such  a  doubt  aa  a  reasona- 
ble man  would  seriously  entertain.  It  is 
H  serious. sensible  doubt, such asyou  could 
give  a  good  reason  tor.  It  isnotsofflcient 
vou  should  believe  his  guilt  only  probable. 
In  fact,  no  degree  uf  probability  merely 
will  authorize  a  conviction;  but  the  evi- 
dence must  be  of  such  a  character  and 
tendency  as  to  produce  a  moral  certainty 
ot  the  prisoner's  guilt  to  the  exclusion  of 
reasonable  doubt.  Tbe  evidence  should 
be  such  as  to  satisfy  your  minds  to  a  cer- 
tainty, beyond  a  reasonable  doubt,  that 
the  accused  la  guilty  of  the  crime  charged ; 
otherwise  yuu  sbonld  acquit."  Tbe  court 
adds:  **The  court  charged  yerbatim  all 
except  the  last  sentence,  and  refused  that 
on  the  ground  ttast  In  the  written  charge 
in  the  record  it  had  already  charged  the 
Jury  fully  upon  reasonable  doubt, andaub- 
stantlally  and  almost  in  the  same  words 
ot  the  said  last  sentence  of  said  request- 
ed charge."  In  our  opinion,  the  charge 
given  by  the  Jadge  was  dear,  concise,  and 
exactly  In  keeping  with  the  law  on  the 
subject.  In  the  main,  it  totlows  the  lan- 
guage contained  in  the  defendant's  request- 
ed special  charge,  and  we  cannot  discover 
any  well-grounded  objection  to  it.  On 
the  contrary,  it  meets  our  unqualified  ap- 
proval. 

3.  The  third  question  in  the  case  is  in 
reference  to  certain  remarks  made  by  the 
district  attorney  in  the  course  of  bis  argu- 
ment before  tbe  Jury.and  to  which  detend- 
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ant's  coDuael  excepted,  and  reservpd  a  bill 
of  exceptloDS.  The  remark  wbjected  to 
was  that  **H  Jurors  do  not  convict  people 
who  bave  been  so  clearly  shown  to  be 
guilty  as  this  defendant  ba&bnen,  in  tills 
ease,  yon  mlglit  as  well  tear  down  the 
eonrt'booBe.  ^  ThiB  statement  Is  a  stronK 
one,  and  one  possibly  unauthorised  by  tbe 
evidence;  bnt  we  are  not  prepared  to  say 
the  Judge  erred,  in  not  directing  the  din- 
trict  attorney  to.  withdraw  It,  or  In  not 
instructing  the  Jury  to  disregard  It  alto- 
gether. The  Jury  are  tbe  sole  and  exclu- 
sive Judges  of  the  facts  given  in  evidence, 
and  npoo  that  evidence  tbey  must  deter- 
mine the  gnllt  or  innocence  ol  the  accused. 
The  Judge  la  prohibited  from  charging  the 
Jury  on  tbe  facts  In  evidence.  Had  he  de- 
nied tbe  correctness  of  the  statement  of 
tbe  district  attorney,  he  might  bave  been 
understood  by  the  Jury  as  expressing  an 
opinion  on  the  facta  as  favorable  to  the  ac- 
ensed  as  that  of  the  district  attorney  was 
unfavorable  to  him;  and, in  thus  attempt- 
fnc  to  correct  one  error,  committed  an- 
other one.  In  State  v.  Oarlg,  48  La.  Ann. 
366*  8  South.  Rep.  934,  we  gave  full  and  ex- 
baustlve  consideration  to  a  similar  ques- 
tion, and,  after  making  a  collation  ol  per- 
tinent authority,  said:  **8o.  In  this  case, 
had  the  Jndge  acceded  to  the  wishes  of  tbe 
prisoner's  connsel,  and  permitted  bim  to 
have  made  an  explanation  to  tbe  Jnry,  in 
reference  to  the  questioned  statement  of 
tbe  district  attorney,  they  might  have  re- 
ceived the  Impression  that  tbe  Judge  con- 
cede the  correctness,  and  allowed  such 
Impression  to  have  iLfluenced  their  ver- 
dict." As  we  had  occasion  to  say  In 
State  V.  Duck,  85  La.  Ann.  764,  "this  court 
cannot  and  will  not  Interfere  with  district 
Jndgea  in  the  manner  of  controlling  their 
coarts,  or  enforcing  rules  of  propriety  and 
decorum  on  the  officers  of  court,"  so  we 
repeat  here.  We  think  the  district  Judges 
can  be  safely  intrusted  with  tbe  proper 
control  and  management  of  tbeir  courts 
and  the  condnct  ot  basineaa  therein.  In 
the  presmt  Instance  we  cannot  say  that 
the  Jndge  erroneoosly  exerdsed  bla  discre- 
tion. 

4.  The  fourth  ground  of  objection  Is 
tbat,  on  application  for  a  new  trial,  the 
defendant's  counsel  was  not  permitted  to 
prove  tbat  tbe  district  attorney  bad 
made,  doring  the  course  of  his  argument, 
certain  other  prejudicial  statements.  The 
district  Judge  assigned,  as  his  reason  for 
rejecting  the  evidence,  that  tbe  defendant's 
connsel  urged  no  objection  to  such  state- 
ments at  tbe  time  tbey  were  made,  and 
reserved  no  bin  of  exceptions;  and  conee- 
qnently  same  eonld  furnish  no  ground  for 
a  new  trial.  In  this  ruling  tbe  Judge  did 
not  err.  If  thu  defendant's  coonsel  made 
no  objection,  and  retained  no  exception, 
at  the  time  such  objected  statement  was 
made,  we  cannot  perceive  with  what  pro- 
priety same  can  be  assigned  as  rellevable 
error  In  an  application  for  a  new  trial. 
This  question  does  not  come  within  tbe 
principle  announced  In  State  v.  Seiley,  41 
Xm.  Ann.  146,  6  Sonth.  Ben.  671.  That 
case  relates  to  a  question  of.  tbe  admlssl- 
bUltyof  certain  alleged  dying  declarations 
In  evidence,  and.  In  aid  of  the  court  In  de- 
termining that  question,  It  was  held  that 
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the  accused  had  tbe  right  to  hare  the  tee- 
tinitmy  reduced  to  writing,  and  annexed 
to  a  bill  of  exceptions.  Here  the  ques- 
tion Is  whether  an  iHolated  and  independ- 
ent fact,  altogether  disconnected  from  tbe 
evldoice,  and  to  the  accomplishment  o( 
which  no  objection  was  urged  at  the  time, 
can  be  proven  In  support  of  an  application 
for  a  new  trial.  There  is  no  similitude  be- 
tween tbe  two  cases.  There  Is  no  doubt 
of  the  fact  that  tbe  strong  and  Impas- 
sioned appeals  of  prosecuting  officers  often 
exercise  strong  influence  over  tbe  minds  of 
jnrors,  but  it  Is  tbe  duty  of  the  presiding 
judge  to  correct  auy  such  Imprrosion  as 
tbey  may  make  by  a  concise  and  emphatle 
charge,  to  which  all  right-minded  jurors 
will  listen,  and  act  accordingly.  We  think 
the  Judgment  should  be  affirmed,  and  It  Is 
BO  ordered.  * 

  <«  iM.  Ann.  lOOS) 

Statb  V.  Olivbk.  (No.  809.) 

(Supreme  Coivrt  of  Lou^\ema.  Oct.  333,  IfM. 
43  La.  Ann.) 

HOMICIDB— Etidsncb— Thkbats. 

1.  When  the  question  is  one  of  a  prevlona 
threat  bavtng  been  made  by  the  acensed  against 
the  deceased,  it  Is  perfectly  oomi>etent  for  an 
isolated  and oompletesenteuce containing  athreat 
to  be  given  to  the  lory  in  evideaoe,  Dotwlta- 
standiuK  the  witness  did  not  hear  and  oonld  not 
relate  the  whole  of  the  converBaUoc  on  other 
subjects  Id  the  same  ranTersation. 

2.  It  is  not  competent  for  parol  jproof  to  be 
made  of  the  purport  aad  effect  or  Vaa  testimony  of 
absentees  from  the  state,  who  were  present  and 
testified  on  a  farmer  triiu. 

{SylUibua  Iry  the  Court.) 

Appeal  from  district  court,  parish  of 
Webster;  J.  T.  Boonb,  Jndge.  Affirmed. 

George  Oliver  was  tried  and  convicted 
of  murder,  and  appeals. 

fVatklBB  &  Watklns,  for  appellant.  J.' 
A.  W,  Lowiy  and  J.  H.  Shepherd,  Diet. 
Attys.,  for  the  State. 

WATKnn,  J.  The  defendant  Is  appellant 
from  a  conviction  of  the  crime  of  mnrdw 
without  capital  ponlsbment,  and  a  sen- 
tencetn  life-time  Imprisonment  in  the  state 
penitentiary,  relying  on  three  bills  of  ex- 
ception. 

1.  The  first  bill  of  exceptions  relates  to 
the  alleged  illegal  reception  on  the  part  of 
theprosecutionof  proof  of  previous  threats 
made  by  the  accused  against  the  deceased. 
The  jndge  states  tbat  the  witness  said  he 
beard  tbe  beginning  of  the  conversation, 
and  could  repeat  the  substance  of  It. 
That  he  said  that  helett  the  parties  stand- 
ing together,  but  did  not  know  what  they 
said  after  he  left  them.  That  be  further 
said  "that  Maria  Roan  walked  up  to 
wbne  the  accused  and  others  were  stand- 
ing, and  asked, '  Have  yon  heard  tbe  llee 
George  Sikes  [deceased]  told  on  bis  wife?' 
Defendant  said,*  Yes,' and  It  he  owned  it  to 
him  to-day  he  would  shoot  the  top  of  his 
head  off."  Tbe  objection  urged  by  defmd- 
ant's  counsel  was  that  the  witness  was 
not  able  to  repeat  the  entire  con vwsation, 
and  tbat  It  was  not  competent  lor  the 
court  to  admit  an  Isolated  phrase  or  part 
of  a  conversation;  that  tbe  accused  was 
entitled  to  have  thewhole  of  It, or  to  have 
tbe  whole  excluded  from  the  jury.  The 
objection  is  grounded  on  a  general  and 
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well-reeognfied  rvle  of  evidence;  bat  we 
are  ol  opinion  that  the  langaaKe  qnoted 

byttaejadge  aa  the  testimony  of  tbe  wit- 
ness constitutes  a  distinct  threat,  wblcb 
was  admissible;  and  that  evidently  wae 
the  sole  object  of  the  district  attorney  in 
Introduclofc  the  evldem-e.  It  may  be  true 
that  much  more  may  have  been  said  in 
the  course  of  the  convereatloD  between 
the  accused  and  the  persona  mentioned  by 
Maria  Roan,  upon  dlfferrat  topics,  which 
ahe  did  not  bear.  That  Is  immaterial. 
Bat,  if  more  was  said  on  the  same  subject. 
It  waa  the  duty  of  defendant's  counsel  to 
have  introduced  those  other  persona,  and 
proved  that  fact,  and  not  left  It  open  to  in- 
Itorence.  We  i^ard  the  testimony  compe- 
tent. 

2.  The  second  bill  relates  to  the  rejection 
of  parol  proof  of  the  purport  and  sub- 
stance of  the  testimony  ol  certain  absent 
witnesses,  who,  since  the  former  trial  of 
this  cause,  have  permanently  removed 
from  the  state.  The  objection  nrxed  to 
the  competency  of  the  proffered  testimony 
iB  that  It  la  hearaay  evidence.  While  it  is 
true  that  Qreenleaf  lays  down  the  general 
proposition  tliat  the  testimony  of  de- 
ceased persons  given  in  a  former  trial  be- 
tween the  same  parties  may  be  proven  by 
other  peraons  who  were  present,  and  who 
may  testify  from  their  recollection  of  what 
It  was,  and  that  the  same  author  aayi 
"It  la  also  recdvable  If  the  wltneaa, 
'  though  not  dead,  la  ont  of  the  Jurisdiction 
of  the  court,  or  canuot  be  found  after  dlll- 
gcnt  search,  or  Is  Insaue,  or  sick,  and  una- 
ble to  testify. "  etc.,  (1  Greenl.  Bv.  §  163.) 
aud  that  '*ln  all  cases  when  the  party  baa, 
without  fault  or  concurrence,  irrevocably 
lost  the  power  of  producing  the  wttneaa 
again,  whether  from  physical  or  legal 
eaases,  he  may  offer  the  secondary  evi- 
dence of  what  he  testified  In  the  former 
trial,"  (Id.  §  168,)  yet  this  rule— possibly  a 
periectly  safe  one  In  civil  cases — cannot 
with  propriety.  In  our  opinion,  be  extend- 
ed to  criminal  trials.  We  are  aware  of  no 
caae  within  the  range  of  our  Jnriaprodence 
in  which  this  bas  been  done.  Mr.  Bishop, 
after  dlacnaslng  the  question  very  exbauat- 
lvely,and  citing  a  number  of  Engliab  casea 
and  precedents,  says :  "  This  principle  ap- 
plies, not  only  to  these  formal  depoal- 
tiona,  but  lll^ewiae  to  the  evidence  ol  what 
a  witness  testified  to  orally  at  a  previous 
trial.  It,  moreover,  provides,  not  only  In 
civil  cases,  bat  in  criminal,  aud  In  general, 
in  the  United  States  aa  well  aa  In  England. 
But  the  admission  of  the  evidence  la  limit- 
ed, or  nearly  so,  to  the  case  In  which  the 
witness  Is  deceased,  and  In  this  case  It  Is 
the  general  American' doctrine  to  receive 
equally  tbe  deposition,  taken  as  before 
mentlODed,  and  evldeoee  of  tbe  formal 
oral  testimony.  But  when  tbe  witness  la 
merdy  in  another  state,  or  otherwise  be- 
yond tbe  power  of  the  court,  this  Is  not 
sufflelent.  1  Bish.  Crim.  Pruc.  (2d  Ed.) 
§  1008;  Id.  (8d  Ed.)  §§  1194.  1195.  We 
think  this  Is  the  sate  anaconaervativedoc- 
trine,  and,  while  operating  injurionaly  In 
exceptional  caaea.  It  will  operate  as  a 
mataal  aalegaard  to  tbe  state  and  ac- 


cnaed  persons  generally.  Bat  It  ta  propm 
to  obaerve  tbat  this  ezpreaalon  of  opinion 
la  limited  to  the  sole  q  aeetlon  of  the  repro- 
duction, by  this  means,  of  tbe  parol  evi- 
dence ol  absentees;  and  on  this  ground 
we  approve  of  the  Judge's  rallng  as  cor- 
rect. 

8.  The  third  bill  ol  ezceptlonB  relates  to 
the  Judge's  declination  of  the  motion  ol 
the  defendant  lor  a  new  trial.  Aa  It  re- 
lates exclusively  to  the  sutflelency  of  tbe 
evidence  to  Justify  the  verdict,  tbe  allow- 
ance vel  BOn  by  tbe  district  Judge  ol  a 
new  trial  Is  aqueation  tbat  laaddreaaed  to 
his  sound  legal  discretion,  and  with  which 
this  court  cannot  deal.  Judgment  af- 
firmed* 


(it  Lfc  Ann.  1075) 
BiCKS  et  aI.  t.  Board  of  Assbbbors.  (No. 

10,848.) 

(SuprwiM  Oawrt  of  XouMewla.  Nor.  SOl  188L 
4SLa.Ann.] 

Taza«k»— EzaiirTniic— HARunonmB  ov 

LSATEBR  AUD  OV  BHOSS. 

Capital,  etc.,  employe'l  In  the  manofaccore 
of  "shoe- uppers  "  is  not  employed  in  the  manu- 
faoture  of  "  leatber, "  nor  in  the  muiafsctare  of 
"saoes,"  and  Is  not  exempt  under  artlole  807  (tf 
the  constitution. 
{Syllahxts  by  Qie  Court) 

Appeal  from  civil  district  court,  parisb 
ol  OrleaoB;  Ax<bbbt  Toobbibb,  Jadge. 
Be  versed. 

Action  by  A.  G.  Blcks  A  Co.  against  tbe 
board  of  assessors.  Judgment  for  pl^- 
tiffs.   Defendants  appeal. 

Henry  Renabaw  and  Carteton  Bunt^ 
City  Attya.,  tor  appellants.  Bnck,  Dtak^ 
spiei  dk  Hartt  tor  appelleea. 

Fenhbb,  J.  The  only  qaeetloa  present- 
ed In  the  case  is  whether  plaintiffs,  as 
manufacturers  of  "ahoe^uppers,"  are  ex- 
empt from  taxation  under  article  207  of 
the  constitution,  which  exempts  "capital, 
machinery,  and  other  property  employed 
in  the  manufactam  of  textile  fabrios, 
leather,  shoes,  hameea,  saddlery,"  etc. 
Manufacturers  of  leather  are  exempt,  and 
manufacturers  of  ahues  are  exempt. 
Plaintiffs  do  not  pretend  to  manufacture 
the  leather  out  of  wlilch  their  staoe-apperB 
are  made,  and  therefore  they  clearly  do 
not  fall  within  that  exception.  Are  they 
manufacturers  of  shoes?  Obviously  not. 
A  sboe  Is  ordinarily  composed  of  uppers, 
soles,  and  heels,  sewed  or  otherwise  Joined 
together  In  sach  manner  as  to  eonstltnte 
an  article  of  apparel  for  the  feet.  A  shoe- 
upper  Is  no  more  a  shoe  than  is  a  shoe- 
sole  or  shoe-heel.  It  is  axiomatic  that  ex- 
emptions from  taxation  are  strictly  con- 
strued, but  even  extreme  liberal  constroc- 
tloa  could  not  bring  plaintiff's  businesa 
wltbln  tbe  grasp  of  the  provisions  ol  aiv 
tide  207  of  the  constitution.  Notblngshort 
of  a  Judicial  amendment  of  the  constltn- 
tinn  could  accnmpliah  It.  Tbe  Judgment 
appealed  from  Is  tberefore  reversed  and 
annulled,  and  It  is  now  adjudged  and  de- 
creed that  there  be  Judgment  In  favor  ot 
defendants  rejecting  plaintiffs'  demand^ 
at  their  coBt  la  both  coarta. 
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State  v.  Taylor.  (No.  10,897.1 

(Supreme  Court  of  Louisiana.  Vov.  80, 1S91. 
48  La.  Ann.) 

ImDIOTUST  —  MOTIOH  TO  QOASH  —  DbFIOIS  UI 

DRAWisa  Jdbt. 

1.  A  motion,  made  at  the  fKme  term  of  oourt 
In  which  the  Indtctment  was  foaod,  berore  ar- 
raignment, to  quash  the  indictment  for  irregular- 
ities In  drafring  the  Jury,  Is  seasonably  made. 
In  such  a  case  the  defendant  could  not  file  a  mo- 
tion on  the  first  day  of  the  term. 

9.  Defects  in  the  drawing  of  the  ]ury  cannot 
he  talten  advantage  of  unless  it  appears  that 
some  fraud  has  been  practiced,  or  some  great 
wrong  committed,  in  the  drawing  and  summoning 
of  the  Jury,  that  would  work  a  great  and  Irrepara- 
Ue^^nry  to  the  defendant.   SeoUoo  10,  Act  44, 

8.  TUa  act  refers  toand  embraces  tbeirregn* 
larities  committed  by  the  commission.  When  a 
person  not  a  Jury  commissioner  intrudes  upon 
their  deliberations,  and  takes  part  in  them,  this 
frill  vitiate  the  prooeedlnga,  and  thei»nfre  drawn 
shoold  be  set  aside. 
^lUOms  by  tiie  Court) 

Appeal  from  district  court,  parish  of 
Lafayette;  Orthbb  G.  Modton,  Judge. 
Afflraiedt 

Indictment  of  WlUle  Taylor  for  siDnler. 
The  lodtetment  was  qnaabed,  and  the  state 

appeals. 

Waiter  H.  Rogets,  Atty.  Gea.,  for  the 
State.  Joseph  A.  Cb9.rgoiB,  Wm.  Camp- 
bett,Crovr  QirMTd,  and  X.  i.  TaaaejTftoT 
app^lee. 

McEnbbt.  J.  The  defendant  was  indict- 
ed for  marder,  and  the  indictment  was  re- 
tamed  and  nied  In  court  on  the  8th  Octo- 
ber, 1801.  On  the  next  day— October  9th 
— the  defendant  was  called  for  arraign- 
ment. HIs  connael  objected,  and  asked  lor 
time  In  order  to  file  a  plea  for  the  defense, 
ff  necessary.  The  motion  was  overruled. 
On  the  14th  October  ho  tiled  a  motion  to 
quash  the  indictment  tor  Irregularities  In 
the  drawing  of  the  Jury  which  presented 
the  Indictment.  For  some  of  the  Irregu- 
laritleH  the  alleged  Indictment  was 
quashed.  Tha  state  has  appealed.  The 
attorney  general  urges  that  the  motion 
was  filed  too  late,  and  ought  to  ha  ve  been 
filed  In  accordance  with  section  11  of  Act 
44  of  1877  on  the  first  day  of  the  term.  In 
the  ease  of  State  v.  Sterling,  41  La.  Ann. 
680.  6  South.  Bep.  583,  we  held  that  the 
state  did  not  require  Impoeslhllitles.  The 
Jury  was  drawn  after  the  first  day  of  the 
term»  and  the  Indlctmmt  presented  at  the 
■ame  term  of  court.  It  was  therefore  Im- 
possible for  the  accused  to  file  bis  objection 
to  the  irregularity  of  drawing  of  the  Jury 
on  the  first  day  of  the  term.  Be  asked 
tor  time  to  prepare  for  his  defense  when 
arraigned  on  the  day  following  the  finding 
of  the  Indictment.  The  motion  was  over- 
mle<l.  The  Judge  assigned  as  his  reasons 
therefor  that  If,  alber  examining  the  Indict- 
ment, the  defendant  desired  to  file  any 
plea,  be  would  permit  him  to  withdraw 
hie  plea  to  the  arraignment.  The  motion 
to  quash  was  filed  on  the  Nth  October, 
of  the  same  term,  only  six  days  after  the 
defendant  was  Indicted.  He  haa  brought 
hlmscU  within  the  exception  which  relieved 
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him  from  filing  his  plea  on  the  first  day  of 
the  term.  He  filed  the  plea  seasonably,  us 
the  defect  did  not  appear  upon  the  face  of 
the  papers  or  proceedlngi,  and  conld  only 
have  been  discovered  after  the  first  day  of 
the  term.  If  Indicted  at  the  same  term  uf 
eonrt  for  which  the  Jury  Is  drawn,  the  de- 
fendant can,  before  arraignment,  at  the 
same  term  file  his  objection  to  the  Irrego- 
larity  in  thedrawlngof  the  Jury.  State  v. 
Williams,  80  La.  Ann.  1026;  State  r.  Vance, 
81  La.  Ann.  898;  State  v.  Bradley,  82  La. 
Ann.  402;  State  v.  Thompson,  Id.  879; 
State  V.  Conway,85  La.  Ann. 850;  State  v. 
Strickland,  41  La.  Ann.  514,  6  South.  Bep. 
471;  State  v.  Sterling,  41  La.  Aun.  679.  6 
South.  Bep.  683.  In  section  10,  Act  44. 
of  1877.  It  Is  prurided  that  no  defect  or  Ir- 
regQlarity  In  the  draning  of  the  Jury  In 
the  summoning  of  It  shall  be  sufllcient 
cause  to  set  aside  the  renfre  unless  it  ap- 
pears that  some  fraud  has  been  practiced, 
or  some  great  wrong  committed.  In  the 
drawing  of  and  the  summoning  of  the 
jury.  There  were  gross  irregularities  In 
drawing  the  Jury.  The  clerk  omitted  to 
perform  the  duties  specially  assigned  to 
bim  under  the  act,  and  the  box  was  not 
of  that  kind,  provided  with  lock  and  key, 
as  the  law  directs.  But  these  were  Irreg- 
ularities only,  and  It  Is  not  shown  that 
they  were  done  for  the  purpose  of  Injuring 
the  defendant,  or  with  any  fraudulent  la- 
tent, or  that  some  great  wrong  bad  been 
done  him.  It  is  essential  to  show  these 
facts  in  order  to  set  aside  the  Indictment 
for  such  Irregularities  as  are  alleged.  The 
Irregularities,  however,  embraced  within 
the  meaning  of  section  10  of  Act  44  of  1877 
refer  to  those  committed  by  the  Jury  com- 
missioners. Where  a  person  not  a  com- 
missioner Intrudes  himself  upon  their  de- 
liberations, and  does  acts  which  It  Is  their 
duty  to  perform,  these  acts  are  not  those 
of  the  commissioners,  but  ot  one  who  has 
no  authority  to  periorm  them,  and  are 
absolutely  null  and  void.  The  record  dis- 
closes the  fact  that  one  Gustave  Lascoste 
was  i)ermttted  to  participate  In  the  pro- 
ceedings of  the  Joi7  commission,  and  the 
name  of  one  of  the  Jurors  was  not  written 
by  any  member  of  the  commission,  but  by 
him.  It  is  the  duty  of  the  clerk  or  a  mem- 
ber of  the  jury  commission  to  periorm  the 
official  acts  In  the  drawing  of  the  Jury 
assigned  to  him  by  Act  44  of  1877,  and  we 
again  reiterate  what  we  said  In  relation 
to  his  duties  in  the  case  of  State  v.  Con- 
way, 35  La.  Ann.;}50.  Judgment  affirmed. 

  («  La.  Ann.  1131) 

Statb  v.  Cutbst.   (No.  10,907.) 

(Supreme  Cowt  of  Louigtema.  nor.  80, 180L; 
48  La.  Ann.) 

Appeal  from  district  court,  parishes  La&yatta; 
Ohthbr  C.  Mocton,  Jodge. 

WaUer  H.  Rogers,  Atty.  Gen.,  for  the  State. 
Joeeph  A.  Chargois,  WUlitsm  vampbeU,  Crow 
CHrard,  and  L.  I.  TanseVt  for  appellee.  , 

McBhbbt,  J.  The  questions  submitted  In  this 
case  are  identloal  with  those  in  the  case  of 
State  V.  Taylor,  obi  snpra,  (]nst  decided.)  For 
the  reasons  assigned  In  that  case  the  jndgment  in 
this  is  affirmed. 
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(«  l4U  Ann.  1024) 

JoNBS  V.  L&EB,  Sheriff,  et  al.  (No.  3M.) 

(Supreme  Court  of  LouMana.  Oct  28,  1891. 
45  La.  Ann.) 

KOBTOAai— FOBBCLOSVKB  SALH— KlOHTS  OF  PdR- 
OHASBB  —  InJCNCTIOK  AQAINBT  JUDQMBKT  CbBD- 
ITOKS  OF  MOBTOAOOR. 

1.  A.  pnrchaser  of  real  pn^erty  at  sherifl's 
sale,  made  uader  ft.  fa.  in  the  f oreolosiire  of  a 
special  mortgage,  oaoaot  acquire  or  take  title  to 
any  other  property  than  that  cotning  within  the 
description  reoited  in  the  act  of  mortgage. 

3.  As  against  a  seizing  creditor  of  such  par- 
chaser's  venAtXf  said  purchaser,  seeking  to  ar- 
rest  the  sale  by  Injunction,  on  an  allegation  of 
his  ownership  as  adjadioatee  of  the  property 
seized,  Is  In  duty  bound  to  make  out  his  title  by 
clear  and  Indisputable  written  erldenoe. 

8.  In  8uoh  an  Inlunotion  suit  neither  the  Ter- 
ity  nor  validity  of  the  Judgment  Is  put  at  issue, 
and  it  is  olefrly  Incompetoit  tor  plalntUI  to  at- 
taok  or  qiustlcHi  the  right  of  the  plalntlffls  In 
execution  In  any  other  respect. 
iSyUainu  by  ffie  Court.) 

(  Appeal  from  district  coort,  parish  of 
Caddo;  S.Ii.  Tatlor,  jQdKe.  Beveraed. 

Petition  by  John  B.  Jonea  agalust  John 
Lake,  aheritf,  and  another,  for  an  Injonc- 
tlon.  Judgment  for  petitioner.  Deiend- 
anta  appeal. 

B.  J.  Looney,  for  appellants.  Wise 
Semdon,  for  appellee. 

Wateins,  J.  Petitioner,  alleglns  own- 
erabip  and  ponBenalon  In  good  taltb  of  the 
following  described  real  property,  Tia., 
"all  that  portion  of  lot  or  blork  sixty- 
eight  (68)  of  the  city  of  Shreveport,  north 
and  east  of  Bosworth's  boundary  line, 
owned  by  Mrs.  M.  D.U.  Cane  In  1874;"  and 
that  he  acquired  the  same  at  Bherllf's  sale 
made  in  18t%,ln  the  foreclosure  of  a  special 
mortgage  executed  by  Mrs.  Cane  In  favor 
of  one  Leaven  worth  in  1874;  aud  that  in 
the  procSs-verbtU  said  property  is  de- 
acribed  as  "all  of  lot  or  block  sixty-eight 
(68)  north  aud  east  of  Bosworth's  bound- 
ary line,"— enjoins  the  seizure  and  sale  of 
the  same  under  an  execution  issued  under 
a  Judgment  In  the  suit  entitled  "  M.  J.  Mc- 
Cormlck  Ta.M.  D.C.  Cane."  He  alleges  the 
death  of  the  plaintiff  Inexecntlon,  and  rep- 
resents that  his  heirs  are  Mra.  Anna  B. 
Stockwlll.  Mrs.  WllUamina  B.  McCurmick, 
and  Ur.  William  B.  McCormick;  and  be 
avers  that  Mrs.  Stockwlll  hEis  no  Interest 
In  said  Judgment  or  execution,  because  she 
has  long  since  conveyed  her  Interest  there- 
in to  3.  B.  McCutchen,  who  denies  having 
antboriied  the  Issuance  of  said  writ.  He 
prays  Judgment  for  $500  general  damagas, 
and  9^  attorney's  fees,  against  Willifkm- 
Ina  B.  and  William  B.  McCormick  ta  soli- 
do,  and  perpetuating  his  injunction.  The 
tfpo  defendants  named  moved  to  strike 
^om  the  petition  the  aUesatlon  In  refer- 
ence to  the  asalgnment  by  Mrs.  Stockwlll 
to  McCutchen,  and  his  denial  of  authority 
for  the  issuance  of  the  writ  of  execution, 
on  the  ground  that  they  are  foreign  to  any 
legal  investigation  of  this  case;  and  no 
right  or  interest,  as  such,  of  McCutchen 
can  be  determined  inthis  case,  as  the  plain- 
tiff must  stand  against  the  world  on  his 
own  title:  and,  further,  because  neither 
Mrs.  Stockwlll  nor  McCutchen  are  made 
partlea  to  this  salt,  Thla  motion  Iwlng 
oTftrruled,  the  two  defendants  named  flied 
an  answer.  In  which  they  flntt  plead  a 
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general  denial,  and  then  urge,  as  a  special 
defense,  that  tbey  caused  to  be  seized,  In 
the  execution  of  their  judgment,  **acertaln 
lot  of  ground  in  that  portion  of  block 
sixty-eight  (68)  adjolningund  to  the  north 
and  uorth-east  of  the  land  sold  by  8.  Ben- 
nett and  Mrs.  M.  D.  C.  Cain  to  Geo.  M. 
Klchoils,  In  April,  1848,  and  since  said 
time  has  remained  a  separate  and  distinct 
portion  ol  block  sixty-eight,  and  la  the 
property  of  Mm.  Cane,  and  that  her  title 
thereto  has  never  been  divested."  Their 
answer  then  avers  that  plaintiff's  petition 
aud  annexed  documents  disclose  no 
grounds  for  this  action ;  and  It  further 
avers  that  the  execution  enjoined  ruus  In 
favor  of  Anna  B.  Stockwlll  as  aco-h^r 
of  the  two  defendants  named,  and  the  In- 
junction bond  does  not  ran  Id  ber  favor. 
They  pray  the  dissolution  of  the  Injunc- 
tion, with  $500  general  damages,  and  9500 
special  damages  awarded  against  the 
plaintiff.  Un  these  Issoee  the  parties  went 
td  trial,  and  there  was  Judgment  In  plain- 
tiffs favor  perpetuating  nls  Injnnctlpn 
without  damages. 

1.  It  Is  our  opinion  that  the  defendants* 
motion  to  strike  from  the  plaintiff's  peti- 
tion the  allegations  referring  tu  the  assign- 
ment of  Mrs.  Stockwlll  to  McCutchen  of 
her  Interest  In  the  Judgment,  execution  of 
which  Is  enjoined,  should  have  prevailed, 
because  such  an  issue  cannot  be  llUgated 
In  this  suit.  The  controversy  presented 
by  the  plaintiff,  primarily,  is  title  vel  non 
of  the  property  seized,  and  It  Is  of  no  con- 
sequence to  him  what  particular  person  la 
owner  of  the  Judgment  under  which  same 
Is  seized.  The  Injunction  Is  directed 
agalnat  the  seizure  andaaleof  particularly 
described  real  property,  and  not  against 
the  Judgment.  This  suit  is  only  a  third  op- 
position coupled  with  an  Injunction,  we 
cannot,  In  the  present  state  of  the  case, 
remedy  the  error,  otherwise  than  by  de- 
clining to  consider  the  averments  referred 
to.  The  inrormallty  suggested  In  the  in- 
junction bond  caunot  be  considered  either, 
as  there  was  no  motion  made  to  dlSBolve 
on  that  account  filed  In  ttrntoB, 

2.  The  controversy,  being  narrowed 
within  proper  limits,  may  be  stated  In 
thiswise:  The  defendantssetsed  the  prop- 
erty claimed,  among  others,  as  that  of 
Mrs.Cune,  and  tbefoundatlonof  plaintifTs 
claim  of  ownership  Is  the  mortgage  from 
Cane  to  Leavenworth,  which  be,  as  as- 
signee, executed  agalnat  the  mortgaged 
property,  and  became  the  adjndlcatee  of 
same  at  execntlon  sale.  Hence  the  quea* 
tion  at  issue  and  to  be  determined  is 
whether  the  plaintiff  acquired  title  there- 
by to  the  particular  property  In  dispute; 
and  that  must  be  ascertained  by  refer- 
ence to  the  act  of  mortgage  and  sheriff's 
sale.  If  these  fully  and  aufflclently  de- 
scribe the  property  to  convey  a  title  the 
plaintiff's  Injunction  mnst  be  perpetuat- 
ed, leaving  the  defendants  to  assert  what- 
ever adverse  right  they  have  In  some 
other  proceeding.  The  dtfendants  were 
seeking,  by  au  execntlon  of  a  Judgment  via 
ordinariat  to  collect  a  debt.  Tbere  was 
no  effort  to  enforce  a  mortgage.  Tbere  la 
no  claim  of  that  kind  set  up  In  their  an- 
swer. Plaintiff  enjoined  the  aale  of  par- 
ticular property,  on  (be  ground  that  iio 
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had  acquired  title  from  tiret.  Cane  In  the 
fnrecluHure  of  the  Leaveu  worth  mortgage. 
He  can  take  nothlns  by  this  action  other 
than  that  Mra.  Cane  mortgEigeU  to  Leav- 
enworth, lur  the  plain  reason  that.  In  the 
confesMed  forecloBure  of  that  mortgage,  he 
could  nut  cause  to  be  seized  and  sold  any 
property  other  than  that  which  tthe 
had  hypothecatftd  to  his  aaslsnor.  Re- 
ferring to  the  authentic  act  ot  mortgage 
from  Cane  to  Leavenwurtht  we  And  the 
tollowlDgls  the  deBcriptlon  ofttau  property 
whfcbla  therein  hypothecated,  vis. :  "All 
that  portion  ot  lot  or  block  alxty-elght 
(68)  north  and  eaptof  Bosworth's  east 
bonndary,  now  owned  by  Mrs.  M.  D.  C. 
Cane. "  The  same  description  la  contained 
in  the  S.  fa.  under  which  sale  was  made 
to  the  plaintiff  nnder  Judgment  In  the  salt 
entitled  "John  U.  Jones  vs.  Mrs.  M.  D.  0. 
Cane."  The  advertisement  thereof  con- 
tainpd  the  same  deecrlptlon,  omitting  the 
words,  "now  owned  by  Mrs.M.  D.O.Cane." 
Thejadgment  recognlxlng  the  mortKage, 
and  ordering  sale  uf  the  hypothecated 
property,  recites  the  same  description  as 
that  contained  in  the  act  ot  mortgage. 
The  sherlK'B  proeda-rerbAl  ot  aale  contains 
the  sume  deacrlptlon.  This  Is  Identically 
the  same  de<ici1ptionasthatcontalned and 
set  oat  In  the  plaintiffH  petition.  The  de- 
scription of  the  property,  aa  given  In  the 
advertisement  ol  sale  enjoined.  Is  as  fol- 
lows, vli.:  "Part  of  block  sixty-eight, 
(68.)  In  the  city  ot  Shreveport,  beginning 
at  the  north  corner  of  lot  sixteen,  (16.)  In 
block  flfty-foar,  (54;)  rnn  thonce,on  apro- 
lODKBtion  of  the  north-west  boundary 
line  of  Spring  street,  along  the  Hamilton 
Oil-Mill  line,  to  Cross  baynn ;  thence, 
down  the  bayon,  to  a  point  from  which 
a  line  parallel  with  the  first- described  line 
wilt  strike  the  north  corner  of  lot  sixteen, 
(]6,)  in  block  flity-flve,  (65:)  thence  along 
thenurth-weat  boundary  line  ot  block  fltty- 
flve,  (65,)  and  the  prolongation  ot  the 
same,  to  the  point  of  beginning, — contain- 
ing aboQt  an  acre  and  a  halt,  fronting  on 
Crosa  bayon  on  one  side,  and  the  Texas  & 
PacIHc  Ballruad  on  other. "  Theqnestlon 
to  be  solved  is  whether  the  property 
claimed  by  the  plaintiff  la  contained  in  the 
description  of  the  property  as  advertiaed 
for  sale.  Then  we  moat  ascertain  what  la 
the  property  described  in  p]alntiff*s.deed 
as  "all  that  portion  ot  block  sixty-eight 
{9S)  north  and  east  of  Bosworth's  bound- 
ary line."  There  Is  nothing  ambiguous 
or  uncertain  In  thla  description.  "Bos- 
wortb'B  boundary  line"  Is  a  fixed  and  def- 
inite limit,  and  can  be  easily  located ;  and 
hence  "that  portion  of  block  sixty-eight 
(68)  north  and  east"  ol  that  line  Is  easily 
located.  No  one  examining  the  map  ot 
the  city  of  Shreveport  could  easily  mis- 
take Its  locality  or  the  extent  of  Its  area. 
In  their  printed  brief  defendi'i  t  '  connsel 
aver  that"they  never  contesi  d  )>lalntlft*B 
title  to  that  portion  of  block  siicty<elght 
(68)  covered  by  hla  deed,  or  by  the  mort- 
gage of  Leavenworth.  Page  7.  Refer- 
ence  to  the  maps  In  evldencedlecloses  that 
block  68  fronts  on  Cross  ba;ou  on  the 
north,  is  of  an  irregular  frontage  on  that 
aide,  and  extends  on  the  south  side  nearly 
themtire  width  ot  three  adjoining  blocks. 
At  one  time  this  property  waa  owned  by 


Mrs.  Cane  and  one  Bennett,  and  tliey  sold 
oU  a  portion  of  it.  situated  in  the  center. 
In  March,  1848,  to  George  M.  NichollB.  The 
description  of  the  property  sold  Is  as  fol- 
lows, viz. :  "  The  following  pieceof  gritnnd 
in  the  town  uf  Shreveport,  and  known  as 
a  part  of  block  No.  sixty-eight,  (68,)  and 
described  and  bounded  asfollows,  to-wlt; 
Commencing  at  the  comer  of  blocic  No.  64, 
and  corner  of  lot  No.  9  of  said  block.  It  be- 
ing the  north-west  corner  of  said  lot  and 
bloch.and  running  in  a  direct  line  as  a  cou- 
Uunatlon  of  the  north-east  boundary  (line) 
of  Market  street,  until  said  line  reaches 
Cross  baytin;  and  running  down  said 
bayon,  until  It  reaches  a  line  drawn  from 
Cross  bayou,  parallel  to  the  llneQrat  above 
described,  and  extending  from  the  bayon 
to  the  north-west  boundary  line  of  bluck 
numbered  fifty-four  (51)  in  the  prolonga- 
tion of  Buld  line ;  thence,  along  said  last 
line,  to  the  starting  point,  eo  as  to  In- 
clude within  these  boundaries  two  and 
flve-elghths  (2%)  acres."  By  this  convey- 
ance, block  68  was  completely  severed, 
and  sabdlvlded  Into  three  distinct  and 
separate  lots,  each  one  distinct  and  well- 
defined,  as  will  appear  from  the  De  Voe 
map  In  evidence,  the  2%-aere  lot  sold  to 
Nicholls  reaching  across  block  6H.  from 
the  comer  of  lot  No.  9,  In  block  64,  to 
Crosa  ba>ou,  and  completely  covering  the 
Intervening  area.  The  portion  of  bl<jck  68 
to  the  north  and  east  of  the  Nicholls  lot, 
which  Is  the  portion  now  In  controversy, 
and  precisely  the  same  as  that  contained 
In  the  advertisement  ol  the  sale  which  is 
enjoined,  is  found  to  contain  1%  acres. 
That  portion  ot  block  68  to  the  west  and 
south  of  the  Nicholls  lot  was  much  larger 
than  either  of  the  other  two  lots,  the  dis- 
tance from  frojit  to  rear  being  greater. 
The  portion  sold  to  Nicholls  was  adjudl- 
cated  to  W.  E.  Hamilton  by  same  descrip- 
tion, in  December,  18tiS,  nnd  thereon  be 
erected  and  established  his  oil-mill  plant, 
as  indicated  on  the  Du  Toe  map.  On  the 
7th  ot  December,  1871,  Mrs.  Cane  and  Mra. 
McCormick  conveyed  to  A.  W.  Bosworth 
the  following  described  lot,  vlx. :  "Being 
a  part  ot  block  sixty-eight  (68)  in  nald 
city,  according  to  the  original  map,  said 
lot  or  block  sUty -eight  (68)  having  t>een 
allotted  to  these  vendors  In  the  partition 
of  theorlglnal  Shreveport  Town  Company 
ot  record,  and  the  land  herein  conveyed 
Is  that  part  of  said  block  or  lotalxty-elght 
(68)  bounded  as  follows:  By  projecting 
the  dividing  line  becween  lota  eleven  (11) 
and  twelve  (12)  ot  block  thirty-seven  (37) 
to  Cross  bayou,  running  back  on  said  pro- 
jected line  two  hundred  (200)  feet;  thence 
running  a  line  eighty  (80)  feet  In  length 
perpendicular  to  said  projected  line,  and 
parallel  to  the  north-west  front  ot  said 
block  thirty-seven.  (37;)  and  thence  run- 
ning a  line  one  hundred  eighty-nine  and 
one-halt  (189J^)  feet  to  Cross  bayou;  and 
thence  along  said  bayou  to  the  point 
whent  the  projected  line  between  lottf 
eleven  (ll)and  twelve  (13)  ot  block  tfalr^ 
ty-seven  (87)  strikes  the  said  Cross  bt^ou ; 
and  the  property  herein  conveyed  corre- 
sponds to  lots  twelve  (12)  and  thirteen 
(13)  of  the  proposed  plan  in  future  exten- 
sion ot  a  block  between  Market  and  Ed- 
wards streets  and  Cross  bayou,"  as  will 
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be  shown  by  the  H.  P.  Leavenworth  sur- 
vey of  November  27, 1871,  shortly  anteced- 
ent to  thia  scale.  Subsequently  there  was 
a  partition  between  Mrs.  Cane  and  Mrs.  Mc- 
Cktrmlck,  and  on  the  K'th  of  January,  1874, 
Mrs.  Cane  consented  to  the  Leavenworth 
mortf^Aj^  aroresald,  by  the  deticription 
grlven  supra,  to-wlt:  **A1I  that  portion  of 
lot  or  block  sixty-eight  (68)  north  and 
east  of  BoBwortb's  east  boundary;"  and 
not  as  stated  In  the  plaintiff's  petition, 
Tis..*'all  of  lot  or  block  alxty-eight  (68) 
north  and  east  of  Bosworth's  boundary 
line,"— the  two  decriptlona  being  mate- 
rially different.  A  full  and  complete  de- 
scription of  the  Boaworth  purchaxe  has 
been  given,  In  order  to  show  that  t^e"  Bos- 
worth's  east  boundary  "  was  a  fixed  and 
established  line,  by  the  Leavenworth  sur- 
vey of  November  27,  1871,  antecedent 
thereto;  the  surveyor  becumlnsr  subse- 
qaently  the  mortgagee  of  Mrs.  Cane,  Bos- 
worth's  vendor.  yVe  have  also  given  a  full 
and  complete  description  of  the  property 
NIcholls  purchased  from  Cane  and  Ben- 
nett in  1848,  for  the  purpose  of  showing 
what  is  meant  by  the  "north-west  boaud- 
ary  line  of  Spring  street,  along  the  Ham- 
ilton On-Mlll  line,"  wbleta  occurs  In  the  ad- 
vertisement of  the  enjoined  sale;  and  to 
show  that,  ever  since  1848,  the  Hamilton 
OIl-MlH's  property  has  bad  a  deQnlte  and 
fixed  eastern  boundary  line,  as  will  appear 
from  the  De  Vue  map.  It  Is  upon  these 
descriptions,  thus  established  by  cnntem- 
poraueous  public  records,  that  the  defend- 
ants rely  for  the  assertion  lu  tbdr  an- 
swer that  Mrs.  Cane,  their  Judgment  debt- 
or, Btll)  owns  **  that  portion  of  block  Jixty- 
eight  (68)  adjoining  and  to  tbe  north  and 
north-east  of  the  land  sold  by  S.  Bennett 
and  Mrs.  M.  T>.  C.  Caneto  George  M.  NichoUe 
tn  April,  1848,  "etc.;  and  tbat  tbe  plaintiff 
did  not  acquire  same  under  tbe  Leaven- 
worth mortgage  ln]886.  In  January,  1874, 
when  Mrs.  Caue  conHcnted  to  a  mortgage 
to  Leavenworth,  she,  as  tbe  vendor  of  Nlcb- 
olls  and  ofBoeworth,  respectively,  knew, 
and  is  concluslrely  presumed  to  have 
known,  the  "Boaworth  east  boundary 
line"  aa  well  as  **tbe  Hamilton  UlI-MUl 
east  line,"  and  Leavenworth,  who  made 
the  anrvey  of  the  loaua  hi  quo,  in  Novem- 
ber, 1871,  mnst  also  have  known  them 
when  he  accepted  the  mortgage  of  Mra. 
Cane  In  1874. 

Under  these  circumstances  It  seems  quite 
clear  that  when  Leavenworth  accepted 
the  mortgage  of  Mrs.  Cane  on  "all  that 
portion  of  lot  or  block  slxty-efgbt  (68) 
north  and  east  of  Bosworth's  east  bound- 
ary," Bltaated  on  the  extreme  north-west- 
ern part  of  tbat  block,  he  did  not  acquire 
a  mortgage  on  "that  portion  of  block  6S 
adjolnlugand  to  the  north  and  north-east 
of  the  land  sold"  by  Cane  and  Benn»tt  to 
NIcholIs  In  184S,  situated  on  tbe  extreme 
north-eastern  part  of  tbat  block,  and  be- 
tween which  two  properties  the  Hamilton 
Oll-Min  property  of^acres  has  Intervened 
since  1848.   It  appears  that  In  1888  tbe 

{»lalntltf  Instituted  suit  against  Mrs.  Cane 
n  the  foreclosure  of  the  Leavenworth 
mortgage,  of  which  he  was  the  aaslguor, 
and  becametbeadjadicatee  of  the  hypothe- 
cated property,  by  the  identical  descrlp- 
tloo  given  lo  the  mortgagei— thereby  pliw- 


lug  blmaelf  In  Leavenworth's  place  and 
stead,— paying  therefor  9100.  It  further 
appears  that  underexpropriatlon  proceed- 
ings in  1^1— subsequent  to  the  mortgage, 
though  antecedent  to  this  sale — tbe  New 
Orleans  Pacific  Ball  way  Company  acquired 
a  small  pf>rtlon  of  block  68.  situated  east 
and  south  of  the  Boaworth  lot,  for  wbicb 
tbej  paid  on  the  Leavenworth  mortgage- 
92,760;  same  being  equal  to  the  capital  of 
tbe  mortgage  debt  and  costs.  Id  1871. 
Boriworth  paid  for  the  small  let  be  par- 
ehaaed  95,300 ;  NIcholIs  paid  In  1848  for  th» 
2(g  acres  be  porchased  of  Cane  and  Ben- 
nett 92,625;  and  Hamilton  paid,  in  1868, 
for  the  same  property,  98,000.  Is  tbere 
any  reason  to  suppose  that  the  lot  In  ques- 
tion, adjoining,  aa  It  does,  the  Hamilton- 
Oil-Mill  x>roperty  on  the  east,  of  1%  acres, 
was  not  worth  as  much  proportionately? 
Can  It  besoppoaed  thatthlsvalnableprop- 
erty,  in  addition  to  the  restdue  of  the- 
property  adjacent  to  the  Boaworth  prop- 
erty, would  have  been  adjudicated  tu  the 
plaintinfor  9100  In  1886?  Such  supposi- 
tions are  repugnant  to  reason,  in  view  ot 
the  fact  that  the  testimony  in  this  easfr 
shows  that  the  property  In  controversy  is 
alone  worth  95,000.  To  fully  disclose  the 
plaintiff's  contention,  we  quotethe  follow- 
ing pertinent  extract  from  the  brief  of 
plaintiff's  counsel  at  pages  4  and  5,  to-wlt; 
"This  la  tbe  description:  The  said  Mrs. 
M.  D.  C.  Cane  declares  that  she  does  by- 
these  presents  specially  mortgage  and  hy- 
pothecate nnto  and  In  favor  of  the  sald 
F.  P.  Ijeavenworth,  his  heirs  and  asslgnst. 
the  following  described  property,  Bltnated' 
In  tbe  city  of  Sbreveport,  La.,  to-wlt: 
All  that  portion  of  lot  or  block  sixty-eight 
(68)  north  and  east  of  Bosworth's  eaat 
boundary,  now  o  wned  by  the  said  Mrs.  M. 
v.  C.  Cane.  It  Is  admitted  she  owned  the- 
Innd  In  controversy  at  date  of  mortgage, 
and  It  Is  averred  inanswerthat  sheowned 
It  In  1848.  Now,  she  mortgages  all  the 
land  eastand  north  of  the  Boswnrth  tract, 
and  then  adds,  'now  owned  by  the  said 
Mra.  M.  D.  C.  Cane.*  That  Is,  If  she  owned 
any  more  land  In  block  or  lot  68,  she  mort- 
gaged that  also,  aa  we  will  show  further 
on."  Counsel  subsequently  adds  the  fol- 
lowing, Tls.:  "The  extreme  portion  of 
said  block  68,  east  of  Boswortb*s  eaat  line, 
is  the  tract  marked  'Jno.  B.  Jones,'  and  Is 
the  tract  In  controversy.  W.  R.  De  Voe, 
the  city  surveyor,  made  this  map.  and 
says  this  tract  Is  eaat  oT  Boswortb'u  tract, 
and  a  portion  of  lot  or  block  68  of  tbe  city 
ol  Sbreveport.  *•  Wo  do  not  consider  tha 
language  of  the  act  of  mortgage  as  hy- 
pothecating all  tbe  land  east  and  north  ot 
the  Boaworth  tract,  then  owned  by  Mrs. 
Cane.  Had  she  so  Intended,  she  would  have 
employed  different  and  more  comprehen- 
sive language,  better  calculated  to  havo- 
cunveyed  such  an  Intention.  Tbe  state- 
ment of  De  Voe,  as  a  witness.  Is  strict^ 
true,  but  it  does  not  throw  any  light  on 
the  question.  The  learned  Judge.ln  hlaex- 
ceptionally  able  opinion,  says:  "If  In  the 
mortgage  to  Leavenworth,  and  sale  to 
Jones,  the  land  had  been  merely  described 
as  all  the  land  then  owned  by  her  (Mrs. 
Cane)  lo  block  68.lt  wonld  have  been  saffi- 
clent.  No  one  could  have  been  misled  by 
Bucta  a  description,  and  no  difficulty  covld 
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have  been  met  In  Iden  tifying  the  proper- 
ty."  Bat  be  falls  to  state  tb at  such  was 
not  tbe  case ;  and  that  Is  tbe  precise  rea< 
SOD  wby  we  are  of  opinion  that  tb.e  Leav* 
enwortb  mortgage  did  not  cover  all  tbe 
land  Mrs.  Oane  then  owned  In  block  68. 
For  this  reason  we  conHlder  tbe  Judge's 
conclnsion  clearly  a  non  eeqiiitar.  The 
learned  Judge  cites  the  tact  that  tbe  de> 
fendants  remained  inactive  and  silent  while 
Jones*  sale  was  pending,  as  an  evidence  of 
tbelr  manifest  acqulescencelD bis  purchase. 
Bnt  tbe  same  question  reenrs:  Tbepnr- 
diase  of  what  property  ?  Tbe  argument 
Is  sdMestractlTe.  He  also  cites  tbe  ex- 
propriation proceedings  supra,  and  ber  ac- 
qnfescence  In  tbe  appltcntlon  of  tbe  pro. 
eeeds  as  a  credit  on  tbe  Leavenworth 
mortgage  debt,  as  an  acqnlesccnce  In  the 
existence  of  a  mortgage  on  the  property. 
Bet  tbe  question  instantly  arises,  what 
property  was  mortgaged?  To  each  and 
an  the  questions  the  answer  Is  the  same. 
Beference  Is  made  in  tbe  brief  of  the  plain- 
tiff's counsel  to  an  averment  made  by  Mrs. 
Cane  in  her  answer  In  tbe  expropriation 
suit  tostrengtben  the  Leavenworth  mort- 
gage and  Jones'  title:  but  that  document 
forms  no  part  of  tbe  evidence  offered,  was 
not  referred  to  In  tbe  platntitf's  petition, 
and  is  not  mentioned  In  tbe  Judge's  rea- 
sons for  Judgment.  To  that  salt  neither 
tbe  plaintiff  nor  tbe  defendants  were  par- 
ties or  privies.  Tbe  defendants  are  Mrs. 
Cane'H grandchildren, and  are  endeavoring 
to  execute  a  Judgment  against  her,  but 
tbej  are  not  ber  heirs,  because  she  Is  still 
living.  It  is  not  possible  lor  ns  to  give  It 
any  effect.  Tbe  plaintiff  must  stand  or 
fall  upon  the  title  he  derived  at  sheriff's 
sale.  Tbe  testimony  shows  that  plaintiff 
has  been,  since  his  purchase  in  1S86,  exer- 
cising some  rights  of  ownership  in  the 
property.— such  as  grading  and  the  like. 
His  right  to  claim  corapeusatlon  therefor 
should  be  reserved,  but  the  Judgment  In 
his  favor  must  be  reversed,  and  his  Injunc- 
tion dissolved,  with  costs,  but  without 
damages;  the  defendants'  right  being,  in 
this  respect,  reserved  also.  It  la  therefore 
ordered  and  decreed  that  tbe  Judgment 
appealed  from  be, and  thefamels, annulled 
and  set  aside;  and  it  is  now  ordered  and 
decreed  that  there  be  Judgment  dissolving 
plaintiff's  injunction  at  bis  cost, and  with- 
out damages,  the  right  defendants  be- 
ing reserved  In  this  respect. 

(tt  Fla.  Ml)   

fiBLLxn  et  al.  v.  Steinwbndbb  et  al. 
(Supreme  Court  of  f  iorida.  July  13, 1891.) 

BbOOBS  on  APPBAL~8BTTINa  AaiDK  JUDOMEHT— 

AFFIDAVIT  roB  Default, 
1.  Where  a  motion  ia  made,  subsegnent  to 
final  jQdgment  entered  by  the  clerk  after  de- 
laalt  Xor  want  of  appearance,  to  open  such  de- 
fault and  to  vacate  Buch  llnal  Judgment,  and  ex- 
hibits. In  the  shape  of  sffldavita,  etc.,  are  pre- 
sented to  the  Judge  to  sustain  or  to  resist  such 
motion,  the  fact  that  anoh  papers'  or  exhibits 
were  presented  to  and  oonslderod  bythe  Judge  up- 
on  such  motion  must  be  evidenced  by  a  bill  of 
exoeptions  signed  and  sealed  by  the  ludffe,,or  iu 
some  other  manner  tantamount  to  such  bill  of  ex- 
ospUODS,  otherwise  auoh  papers  and  exhibits  can- 
not be  considered  by  this  court  upon  writ  of  error 
An  want  of  the  proper  evldonoe  that  they  were  in 
fkofe  nied  or  oonaidisred  la  connection  with  snob 
■M>ti90. 


S.  Where  the  affldavit  or  proof  upon  which 
the  clerk  entora  a  final  Judgment  after  default 
fails  entirely  to  establish  any  count  In  the  plain- 
tiff's declaration,  such  final  judgment  ia  lUegal, 
and  will  be  reversed  on  writ  of  eixoe. 
(Syllalnu  by  the  Court.) 

Error  to  circuit  court,  Duval  county; 
Jambs  M.  Baebr,  Judge. 

John  E.  H&rtridge^  for  plaintiffs  in  er- 
ror. A,  W.  Cocktell  Jt  Son,  tor  defendants 
in  error. 

TATI.OB,  J.  On  tbe  23d  day  of  March, 
1R88,  the  firm  composed  of  H.  A.  Stein- 
wender,  A.  0.  Sellner,  and  G.  A.  Stein- 
weuder,  doing  business  under  tbe  firm 
name  of  Stelnwender  &  Sellner,  Instituted 
their  action  in  assumpsit,  nvon  an  account 
for  goods  sold,  etc..  In  the  circuit  court  of 
Duval  county,  against  William  H.  Hellen 
and  George  F.  Acoata,  as  partners,  do- 
ing buslnessuDder  tbe  firm  name  of  Hellen 
&  Acosta.  Summons  ad  respondendam 
was  Issued  March  22, 1888,  returnable  to 
the  rule-day  in  April,  1888,  and  the  follow- 
ing return  was  made  thereon  by  the 
sheriff:  "Received  this  summons  March 
22, 188K,  and  served  the  same  March  22, 
1888,  by  delivering  a  true  copy  thereof  In 
tbe  county  of  Uuval  to  tbe  within  named 
defendant  WllUam  H.  Hellsn,  of  the  firm 
of  Hellen  &  Acoata."  The  declaration 
was  not  filed  until  the  rule-day  In  May, 
1888.  The  defendants  failed  to  enter  any 
appearance  either  on  tbe  etnm-day  of  the 
summons  In  April,  or  on  tbe  rule-day  fol- 
lowing in  May,  when  tbe  declaration  was 
filed;  and,  on  tbe  rule-day  in  May,  the 
plaintiff  caused  default  Judgment  to  be  en- 
tered for  want  of  appearance.  On  theI7tb 
day  of  May,  1888,  a  term  of  tbe  circuit 
court  being  then  In  session,  tbe  platntiffs 
applied  to  the  clerk  for  and  obtained  tbe 
entry  of  a  final  Judgment  for  the  sum  of 
$866.08,  Inclusive  of  costs.  Afterwards,  on 
the  2lBt  day  of  June.  1888,  tbe  pialntiOk 
caused  execution  to  Issue.  On  tbe  22d  day 
of  June,  1888,  the  defendants,  by  their 
counsel,  served  tbe  following  notice  upon 
tbe  plaintiffs'  counsel:  "Take  notice  that 
we  will  on  Monday,  the  25th  day  of  June, 
at  ten  o'd'^k  a.  m.,  or  as  soon  thereafter 
as  we  can  be  beard,  move  before  the  Hon- 
orable John  F.  Wbite,  Judge,  at  Live 
Oab.Fla.,  to  open  the  default  entered,  and 
to  aet  aside  the  Judgment  rendered  and 
entered  In  this  case,  on  the  ground  that 
the  defendants,  WllUam  H.  Hellen  and 
George  F.  Acosta,  partners  as  Hellen  A: 
Acoata,  have  a  meritorious  defense  to  this 
suit,  and  were  never  at  any  time  Indebted 
to  the  plaintiffs,  and  were  never  in  any 
way  served  with  process  In  this  case." 
Tbe  hearing  of  this  motion  was  bad  be- 
fore the  Judge  of  the  third  circuit,  because 
of  the  absence  from  tlio  state  of  the  Judge 
oi  tbe  fourth  circuit,  where  tbe  cause  was 
pending.  The  motion  was  denied,  and 
from  the  Judgment  and  the  order  denying 
the  motion  the  defendants  have  tpken  a 
writ  of  error  to  this  court. 

At  the  bearing  of  this  motion  before 
the  Judge  of  tbe  third  circuit,  a  demurrer, 
and  various  pleas,  affidavits,  and  other 
exhibits  copied  Into  the  record  here,  pur- 
port to  have  been  presented  to  tbe  judge 
In  support  of,  and  in  re^etance  to,  tbe  mo- 
tion. These  (Miblbits  cannot  be  considered 
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by  tbl8  court,  because  the  fact  that  tbej 
were  torm  ally  presented  to  and  considered 
by  the  court  below  in  connection  with  said 
motion  !b  not  evidenced  to  this  court  by 
any  bill  of  exceptions,  or  In  any  other 
manner  reco$:nized  by  our  statutes  or 
practice.  In  Broward  v.  State.  9  Fla.  42? 
the  court  says:  "The  proper  way  to  get 
facts  before  an  appellate  court.  In  sucb 
form  as  to  render  them  evidence,  Is  to 
make  a  statement  ol  them  In  tbe  shape  of 
a  bill  of  exceptions,  and  then  tbe  cir- 
cuit Judge  to  sign  and  seal  it,  and  order 
it  to  be  made  a  part  of  the  record." 
There  must  be  somettatns,  dther  a  formal 
bill  of  exceptions,  or  that  which  Is  tanta- 
mount thereto,  evidencing  the  fact  that 
such  papers  were  considered  on  tbe  bear^ 
ing  of  the  motion,  before  we  could  con- 
sider them  on  writ  of  error.  Carter  v. 
State,  20  Fla.  754. 

The  declaration  In  this  case  Is  as  fol- 
lows: "H.  A.  Stelnwender,  A.  C.  Sellner. 
and  O.  A.  Stelnwender,  copartners,  doing 
business  under  the  firm  name  and  style  of 
Stelnwender  &  Sellner,  by  their  attorneys, 
A.  W.  Cockrell  &  Son,  sue  William  H.  Hel- 
len  and  George  F.  Acosta,  copartners,  do- 
ing business  under  the  firm  name  and 
style  of  Hellen  ft  Acosta,  hereinafter 
called defendantB.fortbiB,to-wit:  (1)  That 
heretofore  the  plalntllta  bargained,  sold, 
and  delivered  to  Isadore  M.  Acosta  and 
Joseph  S.  Bellen,  copartners,  doing  busi- 
ness under  the  Arm  name  and  style  of  Hel- 
len &  Acosta,  hereinafter  called  Hellen  ft 
Acosta  No.  1,  certain  goods,  wares,  and 
merchandlae,  more  partlcalarb-  set  forth 
In  tbe  bill  of  particulars  hereto  attached 
as  part  hereof,  for  which  the  said  Hellen 
ft  Acosta  No.  1  promised  to  pay  the  plain- 
tiiTBthesam  of  eight  hundred  and  fifty- 
two  82-100  dollars;  but  Devertbeless  the 
said  Hellen  ft  Acosta  No.  1  wholly  refused 
to  pay  the  same,  or  any  part  thereof,  and 
still  doth  refuse  so  to  do;  and  notwlth- 
Btaiiding  tbe  said  Hellen  ft  Acosta  No.  1, 
Boon  after  receiving  said  goods,  or  about 
the  time  of  actually  receiving  the  same 
Into  their  place  of  business  on  Bay  street, 
In  the  city  of  Jacksonville,  said  eonnty 
tnd  state,  with  the  Intent  to  defrand  the 
plaintiffs,  claimed  they  bad  sold  tbe  aald 

SEOods,  ware*,  and  merchandise  to  tbe  de- 
endantH,  the  aald  Joseph  B.  Hell»i  being 
tbe  brother  of  William  H.  Hellen,  and  the 
said  Isadore  M.  Acosta  being  a  brother  of 
tbe  said  defendant  George  F.  Acosta;  and 
then  and  there  the  defendants,  ondersald 
name  of  Hellen  ft  Acusta,  formed  a  part- 
neiBtalp  a«  aforesaid,  and  eontlnaed  the 
businesa  of  the  aald  Hellen  A  Acosta  No.  1, 
at  the  said  place  of  boBlnesa,  and  then  and 
there  took  posseefilon  erf  all  and  singular 
the  said  goods,  wares,  and  merchandise, 
andcunvertedthe  same  to  theuse  of  them- 
selves, thesaid  defendants;  notwithstand- 
ing the  defendanta  then  and  there  knew 
that  tbe  plaintiffs  bad  not  been  paid  for 
the  same,  or  any  part  thereof,  and  not- 
withstanding the  defendants  then  and 
there  knew  the  said  Hellen  ft  Acosta  No.  1 
Intended  thereby  to  defraud  the  plaintiffs 
as  aforesaid.  And  thereby  tbe  defendants 
greatly  damaged  the  plaintiffs,  and  the 

Slaintiffs  claim  tbe  Bum  ol  fifteen  bondred 
oliars. 

"U)  And  for  a  second  coant  tbe  plain- 


tiffB  allege  by  this  reference  to  atlbereto- 
fore  alleged,  excepting  tbe  last  paragraph 
next  above,  and  further  allege,  and  tbe 
derendnnts  then  and  tbere  promised  to  pav 
the  plaintiffs  tbe  sum  of  S$63.32,  but  nevef' 
tbeiesB  the  detendanta  wnolty  failed  to  pay 
tbe  plaintiffs  said  sum,  or  any  part  thet^ 
of,  and  Btlll  doth  refuse  so  to  do;  and  the 
defendants  hare  wholly  failed  to  pay  tbe 
plaintiffs  the  value  of  said  gooilB,  or  any 
part  thereof,  and  the  plalntUb  cUdm  U- 
teen  hundred  dollars. 

(8)  And  for  a  third  count  the  plalntlttB 
SDAtbedetendants  for  this,  to-wlt:  Thede- 
fendanta  promised  to  pay  tbe  plalntlttB  tor 
certain  goods,  wares,  and  merebandlse,  set 
forth  in  detail  In  the  bill  of  particalara  here- 
toattachedasapart.  hereof,  sold  and  deliv- 
ered by  the  plaintiffs  to  tbe  defendantB,aB 
much  as  tbe  said  goods  were  reasonably 
worth,  and  the  same  were  then  and  tbere 
reaaonably  worth  the  torn  of  9653.82,  ot 
which  the  defendants  bad  notice;  and  be- 
ing so  indebted,  the  defendanta,  in  con- 
sideration thereof,  promised  to  pay  the 
plalDtiffs  said  earn,  but  nevertheless  the 
defendants  wholly  refused,  and  still  doth 
refuse,  to  pay  tbe  same, or  any  part  tber^ 
of,  and  tbe  plaintiff  claims  fl,600. 

"  (4'i  And  for  a  fourth  coant  the  plalntitlB 
sue  the  defendantfl  for  ¥852.82,  money  doe 
and  payable  by  the  defendants  to  tbe 
plaintiffs  on  account  stated  between  them, 
and  plaintiffs  claim  tl,500. 

Aud  for  a  flfch  count  the  plalnUffB 
sue  the  defendants  tor  9852.S3.  money  doe 
and  payable  by  tbe  defendants  to  tbe 
plaintiffs  for  goods  bargained  and  sold  by 
the  plaintiffs  to  the  deteDdants,andpl«ii> 
tltfs  claim  «1,600. 

"(6)  And  for  a  sixth  count  the  platntiffs 
sue  the  defendants  for  9852.82,  money  dne 
and  payable  by  the  defendants  to  the 
plaintiffs  tor  money  had  and  received  by 
the  defendants  to  the  use  of  tbe  iilaintlflB, 
and  plalntuta  claim  91.600. 

To  this  declaration  tbere  Is  attached,  as 
a  part  thereof,  an  Itemised  account  for 
various  goods,  aggregating  9852.32,  which 
account  is  made  out  against  Hellen  ft 
Acosta,  without  stating  tbe  indlvldaat 
names  of  the  parties  composing  tbe  firm. 
After  the  entry  of  the  dtfanlt  for  want  of 
appearancevthe  following  affidavit,  wltb 
the  following  account  appended,  was 
filed  with  the  clerk  of  tbe  clrcalt  court, 
upon  which  be  entered  the  final  judgment 
appealed  from: 

"^MesB.  Hellen  ft  Acosta,  JacksonrlHab 
Fla.,  to  Stelnwender  ft  Sellner,  Dr. 

5  brls.  Old  Oscar  Pepper  Bourbon,  ^r.  *8S, 

198.80,  per  gall.  2.W.  $46B  U 
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«  PlanotftCo.Cognao^l840   96  00 

Dray  ..•  •.•■■•**   1  00 


"  State  of  Missouri,  city  of  St.  LouIb-hbs.  : 
Before  me,  tbe  undersigned,  a  notary  pub- 
lic in  and  for  the  city  and  state  aforesaid, 
duly  commlsaioned  andqaaUfledforatCNnn 
expiring  June8B,1888,  persfinally  appeared 
on  tbis  fourtesntta  d«y  of  Ua^,  A.Ik,«lsliV 
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•enhnDdred  and  elgbty-elKht.  A.G.8ellner, 
of  lawful  age,  to  me  knovn,  who,  being 

hy  roe  dal:^  sworn,  on  bla  oath  deposes 
and  says  that  he  Is  a  member  of  the  firm 
of  SteiDwender  ft  Sellner,  the  wlthln- 
named  clalmante,  (said  firm  being  com- 
posed ol  Herman  A.  Stdnwender,  Gnrta- 
TDaA.8tPlnwender,and  tbta  affiant;)  that 
the  wltbln  demand  against  the  copartner* 
ship  of  Hellen  &  Aconta,  of  .TackBonvlUe. 
Florida,  la,  within  tbe  knowledge  of  afS- 
ant.  Just,  due,  and  unpaid ;  thatfull  credit 
has  been  given  by  claimants  to  said  co- 
partntrahlp  of  Hellen  ft  Acosta  for  all  pay- 
ments and  olfaetB  to  wblcb  they  are  JoBtly 
and  legally  entitled;  and  that  theamonnt 
at  eight  hundred  ana  uitjr-two  ana  KMUb 
dollars,  as  wltbln  claimed,  la  Justly  dne. 
A.  C.  Sellner. 

"Sworn  to  and  subscribed  before  me 
this  14th  day  of  May,  18B8.  Witness  my 
band  and  notarial  seal.  [Seal.]  Auodst 
Abvbnb,  Notary  Public  City  of  St.  Louis, 
lIlssoDri." 

Tbe  errors  assigned  are  asfollows:  **(!) 
The  court  erred  Id  entering  the  default  In 
this  case;  (2)  the  court  errtfd  in  rendering 
and  entering  a  final  Judgment  In  this  ease; 
(8)  the  court  erred  In  overruling  themo< 
tlon  of  the  plain  tltts  in  error  to  open  tbe 
d^aolt  and  aet  ailBldethelDdgmont herein." 
And  counsel  for  plaintiffs  in  error  urges 
the  second  aSHlgnment  on  the  ground 
**tbat  the  proof  does  not  pretend  to  show 
tbe  delivery  to  tbe  defendauts,  or  to  any 
one  for  them:  nor  does  it  prptend  to  show 
tbat  they  derived  any  benefit  therefrom. " 

W«  tbtnk  tbe  secnnd  error  assigned  la 
well  taken.  Tbe  plalntllfs  In  the  first 
connt  ol  tbelr  declaration  disclose  the  fact 
tbat  the  bill  ol  goods  sued  lor  were  potd 
and  delivered  to  Joseph  S.  Hellen  and  lea- 
dore  M.  Acosta,  as  copartners,  doing  busi- 
ness under  the  firm  name  of  Hellen  &  Acos* 
ta;  while  thesnit  is  brought  against  Will- 
iam H.  Hellen  and  George  F.  Acosta,  as 
eopartDers,  under  tbe  same  firm  name  of 
fiellen  ft  Acosta ;  the  purchasers  named  in 
tbe  declaration  not  even  being  made  par- 
ties  to  tbe  suit.  The  second  count  in  tbe 
declaration  r^terates  the  all^ations  con- 
tained In  the  first  by  reference,  and  then 
alleges  a  distinct  promlae  on  tbe  part  of 
tbe  dtfendanta  to  pay  tbe  plalnttlts  lor 
■aid  goods.  The  first  and  second  counts, 
coupled  together,  constItute,ln  substance, 
an  allegation  that  the  defendants  became 
liable  for  and  promised  to  pay  the  debt 
contracted  by  Joseph  8.  Hellen  and  Isa- 
dora M.  Acosta.  as  partners.  The  third 
connt  alleges  that  the  defendants  prom- 
ised to  pay  the  plaintiffs  for  certain  goods 
set  forth  In  detail  In.the  bill  of  particulars 
thereto  attached.  This  bill  of  particulars 
IS  also  referred  to  in  tbe  first  ceunt  as  be- 
ing an  exhibit  of  the  goods  sold  to  Jo- 
s^h  S.  Hellen  and  Isadora  M.  Acosta. 
The  fourth  count  la  for  money  due  and 
payable  upon  an  account  alleged  to  have 
been  stated  between  plaintiffs  and  defend 
ante.  The  fifth  count  Is  for  money  due 
and  payable  for  goods  bargained  and  sold 
by  piaintllfli  to  the  detendanta.  The  sixth 
and  last  count  is  tor  money  had  and  re- 
ceived by  tbe  defendants  to  the  use  of 
tbe  plidntlffs.  In  all  tbBsecommoncoonts 
the  amount  ol  the  said  bill  alleged  In  the 
tJ0m.bo.10— U 


first  count  to  have  been  contracted  by  Jo> 
seph  S.  Hellen  and  iBadore  M.  Acosta  Is 
claimed.  The  affidavit  filed  with  tbe 
clerk,  upon  which  the  final  Judtgment  was 
entored,  does  not  connect  tbe  defondants 
William  H.  Hellen  and  George  F.  Acosta 
with  the  indebtedness  sued  for  in  the  dec- 
laration. Under  tbe  familiar  rule  tbat  the 
allegata  et  probata  must  agree,  this  proof 
should  at  least  have  establlabed  some  one 
of  the  counts  ex  contnicta  In  the  declara- 
tion as  against  the  defendants,  bntltdoes 
not  establish  any  one  of  tbe  counts  in  tbe 
declaration.  It  does  not  prove  that  the 
bill  ol  goods  sued  for  were  ever  sold  or  de< 
Uvered  to  tbe  defendants.  Nether  does  It 
pretend  to  prove  any  promise  by  the  de- 
fendants to  pay  for  said  goods.  We  are 
therefore  forced  to  the  conclusion  that  this 
final  Judgment  has  been  lllegalty  entered 
without  any  proper  proof  to  sustain  it. 
Wilson  T.  Fridenberg,  23  Fia.  114.  There 
was  error,  therefore.  In  entering  It,  and 
the  court  erred  in  refusing  to  set  It  aside. 
It  will  be  propur  to  say  that  the  affidavit 
npon  which  this  Judgment  was  entered 
was  not  included  In  the  original  transcript 
of  the  record  sent  here,  though  the  clerk 
certified  that  such  transcript  constituted 
a  true  copy  of  "  all  tbe  proceedings,  and  a 
correct  copy  of  the  record  of  the  Judg- 
ment, as  appears  upon  tbe  files  and  rec- 
ords of*  his  office.  This  affidavit,  duly 
certified,  was  subsequently  supplied  by 
consent  of  counsel  upon  Its  omission  be- 
ing called  to  tbelr  attention  by  ns.  This 
became  necessary  because  the  sufficiency 
(if  the  affidavit  was  directly  questioned  In 
the  errors  assigned,  and  In  the  position 
taken  by  counsel  for  plaintiffs  In  error  In 
bis  briefs  In  reference  thereto. 

Tbe  Judgment  ol  the  court  below  to  ifr 
Tersed. 

Baheariag  denied 


  (M  Abk  600) 

BpUIT  ▼.  WlLSOlf  9t  al. 
(Supreme  Cewt  qf  AtabamuL  Kor.  un.) 
Bascuncnr  or  MoareAea— Aanor  — BvnamM. 

L  WhereabiUisflledtoforecdoMainirobase- 
money  mortgage,  and  defendant  flies  oer  cross- 
bill to  resoind  sach  mortgage  on  the  groand  that 
W.,  one  of  the  complainants,  was  acting  as  her 
■gent  when  the  purchased  the  land,  and  without 
her  knowledge  purchased  It  from  nis  own  flim 
for  Der,the  burden  is  on  her  to  show  such  agency. 

2.  Defendant  testified  that  she  was  Induced 
by  W.  to  purchase  tbe  land,  that  he  was  her 

rit,  and  that  she  acted  wholly  on  his  advice, 
testified  that  he  was  not  her  agent,  .bat  that 
lie  treated  ber  as  other  persona,  showed  ber  the 
property  he  had  for  sale,  and  that  she  made  her 
owB  selection.  It  appeared  that  they  charged 
her  no  oommisslon  on  the  purohase^  and  that  she 
paid  them  part  of  the  purchase  prloe.  field,  that 
no  Bgraoy  was  shown  to  have  existed. 

8.  Tbe  fact  that  plaintifEs  advanced  part  of 
the  pnrchaae  prloe  of  a  lot  formerly  pnrohaaed 
try  them  for  her  does  not  tend  to  show  tbat  tbey 
xegarded  themselves  aa  ber  agents  In  ot-ber  mat- 
Um,  bat  may  be  explained  by  the  consideration 
tbat  tbey  were  interested  In  getting  oonunlasiona 
<m  tiiat  sale. 

4.  The  fall  or©  to  notify  defendant  of  en  un- 
paid mortgage  on  the  land,  or  to  have  the  wives 
of  the  other  pIslntUEs  join  In  tbe  oonveyaace, 
would  not  jQstify  a  resousion,  where  sncb  mort* 
gage  has  been  paid,  the  claims  to  dower  relin- 
SffnSfi  and  toe  solvoaqyof  plalntllh  U  on^oes- 
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Appeal  from  chancery  eonrt,  Jefferwrn 
county;  Tbohjui  Cobbs,  Chaiuiellor.  AU 
flrmed. 

Bill  by  Alison,  Martin  ft  Leedy  agalnitt 
Louise  Spratt  to  foreclose  a  mortsage  on 
real  estate.  Defendant  filed  a  crosg-blll 
for  a  rescission  of  tbe  mortgafce.  Decree 
for  plaintlRs.   Defradant  appeals. 

B.  K.  V&mpbellttoT  api)ellant.  A.  W. 
Cocbrau  and  B,  H.  Pearaon,  for  appellee. 

Walker,  J.  On  Marcb  22,  18!^,  Miss 
Lonfse  Spratt  pnrctiased  a  lot  In  the  city 
ol  Blrmlnsbam  from  Wilson.  Martin  & 
Leedy  at  the  price  of  91,700.  Sue  paid  $1,- 
100  of  tbe  pnrcbase  money  in  cash,  and  ex- 
ec o  ted  her  promissory  note  to  tbe  Vendors 
for  the  balance.  This  note  was  made  pay- 
able on  tbe  28d  day  of  February,  1888, 
and  was  secured  by  tbe  parcbaser's  mort- 
gage on  the  lot.  Tbe  original  bill  in  this 
case  was  filed  January  15,  1889,  for  the 
foreclosure  ut  that  mortgage,  no  payment 
baving  been  made  on  the  note  thereby 
secured.  The  defendant  Interposed  a 
cross-bill,  asking  for  a  rescission  of  the 
contract  of  purchase,  that  tbe  mortgapie 
and  note  be  delivered  up  and  canceled, 
and  for  tbe  repayment  of  the  principal 
and  interest  of  tbe  amount  paid  on  the 
purchase.  The  right  to  rescind  is  claimed 
on  the  ground  that  Mr.  Wilson,  one  of  the 
complainants,  while  acting  as  tbe  defend- 
ant's agent,  and  intrusted  by  ber  with  full 
power  and  discretion  to  invest  ber  money 
in  real  estate,  abused  tbe  trust  and  confi- 
dence reposed  In  htm  as  such  ageut  by 
making  a  sale  to  the  defendant  of  prop- 
erty belonging  to  bis  own  firm,  without 
Informing  her  that  they  were  the  vendors 
otthe  property,  and  wftbontfully  and  fair- 
ly advteing  ber  as  to  the  facts  of  the  trans- 
action. Tbe  defendant  claims  that  not 
until  after  the  filing  of  the  bill  In  this  case 
did  she  learn  that  the  complainants  bad 
sold  her  their  own  property.  It  Is  very 
plain  that  an  agent  should  not  pat  blm 
self  In  such  a  position  that  his  own  per- 
sonal iatereats  conflict  with  the  duty  he 
owes  to  his  principal,  and  that,  if  he  Is  an 
agent  to  buy,  and  uses  his  position  to 
purchase  his  own  property  for  his  princi- 
pal, the  principal  can  avuld  the  purchase, 
unless  it  wae  made  with  bis  full  knowledge 
and  tree  eoneent.  Adams  v.  fciayre.TO  Ala. 
818,76  Ala.  609:  Potter's  Appeal,  (Conn.) 
12Atl.  Bep.  613;  I  Lawson,  KIghts,  Bern. 
&  Pr.  §  98;  1  Amer.  ft  Eng.  Bnc.  Law,  872, 
876.  And  when  a  vendor  occupies  a  rela- 
tion of  trust  and  confidence  towards  bis 
vendee,  transactions  between  tbem  will  be 
narrowly  watched,  and  tbe  vendor  must 
show  that  the  vendee  was  fully  informed 
of  the  facts,  and  that  the  sale  was  in  every 
respect  Jnst,  fair,  and  equitable.  Waddell 
V.  Lanier,  62  Ala.  847;  Boney  r.  Hollings- 
wortb,  28  Ala.  698;  1  Amer.  ft  Eng.  £nc. 
Law,  876,  877.  The  difficulty  In  this  case 
is  in  arriving  at  a  satisfactory  conclusion 
as  to  what  relation  existed  between  the 
parties  at  the  date  of  the  sale  In  ques- 
tion. The  evidence  on  this  subject  is  In 
irreconcilable  conflict.  The  burden  Is  up- 
on Miss  Spratt  to  sustain  ber  allegation 
that  Wilson  washer  agent  to  make  the 

{)nrchaBe lorber.  Thatfactmustbe estab- 
ished  as  the  foundation  of  her  claim.  It 


appears  from  the  testimony  of  Mlas  Spratt 
and  of  her  mother  that  the  former  was  a 
young  woman  without  business  expe- 
rience, and  with  few  friends  in  Birming- 
ham, where  she  was  earning  a  livelihood 
by  teaching  music  and  doing  occasional 
work  for  newspapers;  that  she  gave 
music  leseouB  to  two  of  Mr.  Wilson's  chil- 
dren, was  kindly  treated  by  himself  and 
bis  wife,  and  frequently  visited  their  resi- 
dence on  terms  of  intimate  friendship; 
that  during  the  "boom  "  In  Birmingham 
she  heard  much  of  Mr.  Wilson's  success  as 
a  real-estate  agent,  and  he  frequently 
talked  In  her  presence  of  thelargeamounta 
of  money  made  by  his  customers,  and 
urged  her  to  Invest  in  Birmingham  real 
estate,  and  "let  blm  make  ber  rich that 
she  had  no  money  to  invest,  but,  finally 
yielding  to  Wilsou's  persuasion,  she  In- 
duced her  mother  to  borrow  money,  and 
let  her  have  It  tor  investment  in  Birming- 
ham. In  this  way  Miss  ESpratt  acquired 
$880.  She  and  Mr.  Wilson  are  the  only 
witnesses  as  to  what  occurred  between 
tbem  in  making  the  investment.  It  is  un- 
disputed that  Miss  Spratt  deposited  with 
Wilson,  Martin  ft  Leedy  f'iUO  on  Febru- 
ary 26,  1887,  and  f778  on  March  6. 1S87; 
that  uu  March  14,  1887,  Wilson,  Martin  ft 
Leedy  made  a  sale  to  her  for  one  of  their 
customers  of  a  lot  at  the  price  of  92,250, 
$1,250  of  which  was  paid  In  cash,  tbe  firm 
advancing  tbe  difference  between  Miss 
Spratt's  deposit  and  the  cash  payment; 
that  within  a  few  days  thereafter  they 
sold  this  lot  for  Miss  Spratt  at  a  profit  of 
$250,  and  she  then  made  the  purchase 
which  is  tbe  matter  of  controversy  in  this 
suit.  Wilson,  Martin  ft  Leedy  charge 
and  collected  commissions  on  the  sfUe 
made  tor  Miss  Spratt.  No  commissions 
were  charged  on  either  of  tbe  purchases 
made  by  her.  They  admit  that  tbfy  ucted 
as  her  agent  In  the  sale  made  by  her;  but 
deny  that  they  were  her  agents  ineltberof 
lier  purchases.  Miss  Spratt  testifies,  in  ef- 
fect, that  Mr.  Wilson  was  ber  agent 
throughout;  that  she  acted  entirely  on  hia 
advice,  and  followed  Implicitly  bis  sng- 
gestluns  and  lustrnctloos.  Mr.  Wilson, 
on  tbe  other  hand,  states  that  in  making 
tbe  sales  to  Miss  Sprutt  he  met  her  as  he 
met  all  other  persons  wanting  to  invest, 
told  her  what  he  had  for  sale,  and  offered 
her  various  properties,  from  which  she 
made  her  own  selections.  Miss  Spratt 
says  that  sbedoes  not  remember  thatWli- 
son  submitted  more  than  onelot  for  her  to 
choose  from,  but  that,  if  he  did  so,  she 
took  the  one  be  advised  her  to  take. 

In  considering  this  conflict  of  testimony 
the  circumstance  Is  not  to  he  lost  sight  of 
that  Wilson  was  engaged  In  business  as  a 
real-estate  agent,  and  that  this  fact  was 
fully  known  to  Miss  Spratt.  An  intending 
purchaser  may  apply  toa  real-estate  agent 
either  to  learn  what  he  has  for  sale  with 
a  view  of  buying  from  whatmay  beoftered, 
orto  enlist  hlsservlcesto  negotiate  for  the 
purchase  of  property  that  may  be  desired. 
If  the  real><8tate  agent  Is  resorted  to  for 
first-mentioned  purpose,  plainly  he  is  to 
be  treated  as  tberepresentatlreof  tbeseller 
and  not  of  the  purchaser.  When  the  ques- 
tion arises  as  to  whether  the  agent  who 
brought  about  a  sale  acted  Cor  Vm  pur- 
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cboaer  or  tor  ttae  seller  It  is  materia)  to  In- 
qolra  whether  the  circamstances  Indicate 
that  the  nndenitandinf?  ut  the  purchaser 
was  Umt  be  was  gettlDf?  property  which 
was  In  the  agent's  hands  for  sale,  or  that 
the  axent  acted  In  the  matter  solely  In  his 
'behalf,  and  was  not  Interested  In  servInK 
the  seller.  In  the  present  case  there  Is 
nothing  to  Indicate  that  Miss  Spratt  un- 
derstood that  Wilson  was  not  tu  sell  her 
property  which  he  had  tor  sale.  When 
qnestlonecl  on  the  subjort,  she  does  not 
pretend  to  sny  that  wllsont  Marttn  ft 
Leedy  were  not  to  sell  her  property  on 
their  books  or  under  their  control,  or  that 
It  was  her  understandlnfc  that  they  were 
to  go  Into  the  market  and  get  property  for 
ber  from  some  other  agent  or  seller.  She 
says  tbatshe  had  nounderstandiogon  the 
BObJect  wltb  them,  but  that  Mr.  W^llson 
was  to  dotbe  besthecould  for  her  in  every 
respect,  nnlnetmcted  by  ber.  There  ts 
nothing  to  Indicate  that  It  would  have 
been  contrary  to  her  expectation  to  pur- 
(fhase  real  estate  which  Wilson's  firm  bad 
lnchai*ge  forsale.  Nnrls  tfaereanythlngto 
show  tbat  Wilson  was  led  to  anderstand 
that  be  wasnot  tootfer  hereucb  property. 
Unlesti  something  Is  done  to  deceive  the 

Snrcbaserlnto  the  belief  that  the  person 
e  deals  with  In  making  the  purchase  is 
acting  alone  lu  bis  Interest,  we  think  tbat 
one  wtao  offers  property  for  sale  may  fair- 
ly assume  that  the  purchaser  nnderstands 
tnat  he  Is  Interested  either  as  the  paid  rep- 
resentative of  the  seller,  or  as  the  owner 
of  the  property.  It  fairly  appears  In  this 
ease  that  Mies  Spratt  went  to  Wilson  as 
a  person  having  real  estate  for  sale.  It 
does  not  seem  to  have  been  her  under- 
standing tbat  anyone  besides  bis  firm  rep- 
resented the  seller.  There  was  no  conceal- 
ment of  the  fact  that  that  firm  had  for 
sale  the  lot  whtcb  ahe  bought.  Whether 
she  nnderstood  that  It  belonged  to  the 
firm  or  to  some  one  for  whom  they  were 
acting,  the  fact  that  they  were  openly  act- 
ing for  the  seller,  whoever  that  might  be, 
was  sufficient  to  deprive  ber  of  the  right 
to  rely  upon  them  as  ber  agents  In  the 
matter.  A  purchaser  is  not  entitled  to 
treat  as  bis  agent  one  who  openly  holds 
bimsell  ont  as  the  representative  of  the 
seller.  Tnsurauce  Co.  v.  Allen,  80  Ala.  671, 
1  South.  Bep.  202.  We  are  satisfied  from 
the  evidence  tbat  Miss  Bpratt  bad  confi- 
dence in  Wilson's  Integrity,  In  his  experi- 
enced Judgment  as  to  real  estate,  and  lu 
bis  professions  of  friendly  Interest;  tbat 
sbe  thought  he  would  not  urge  ber  to 
make  a  disadvantageous  purchase;  and 
that  it  would  be  wise  for  her  to  buy  prop- 
erty recommended  byhlm.  Wearefurther 
satisfied  that  It  would  have  been  much 
better  for  ber  If  she  had  never  given  heed 
to  bis  glowing  account  of  the** boom  "  and 
of  fortunes  easily  made  on  small  Invest- 
me^its.  But  we  canuot  overlook  the  fact 
that  the  evidence  strongly  indicates  tbat 
sbe  anderstnod  that  Wilson  had  the  lot . 
fn  question  for  sale.  Whether  she  sop- 
posed  tbat  be  was  acting  for  himself  or 
for  an  undisclosed  owner,  In  neither  event 
had  she  the  right  to  rely  upon  him  as  her 
agent.  The  fact  that  confidence  was  re- 
posed In  the  seller's  fairness  and  honesty, 
especially  In  dealing  wltb  an  intimate 
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friend,  cannot  convert  the  seller  Into  the 
purchaser's  agent,  or  confer  upon  the  pur- 
chaser the  right  to  avoid  the  sale  because 
the  supposed  friendly  and  well-wlehlng 
seller  has  not  made  as  full  a  disclosure  or 
acted  as  entirely  In  the  Interest  of  tbe  pur- 
chaser as  anagentls  required  to  act  for 
his  principal.  It  does  not  plainly  appear 
that  Wilson  acted  in  the  matter  as  her 
agent,  rather  than  as  a  friendly  seller,  or 
that  he  or  bis  firm  understood  tbat  she 
luoked  to  them  as  ber  agents,  or  expected 
tbem  not  to  act  tor  tbe  seller  of  the  prop- 
erty. The  Impression  made  by  all  the  evl- 
deneetnken  togetherls  tbat  the  real  trans- 
action was  that  a  shrewd  seller  got  the  beat 
of  it  in  a  trade  with  an  unwary  purchaser, 
rather  than  tbat  an  agent  to  purchase 
bought  from  himself  without  the  knowl- 
edgeof  bis  principal.  In  thecircumstances 
as  disclosed  by  the  evidence,  and  In  view 
of  tbe  conflicting  statements  as  totherelar 
tlons  between  tbe  parties,  we  are  unable 
to  reach  the  conclusion  tbat  tbe  fact  of 
agency  has  been  satisfactorily  proved. 

The  fact  that  Wilson,  Martin  ft  Leedy 
advanced  part  of  ttae  pnrcbaee  money  on 
Miss  Spratt's  flmt  purchase  may  be  ex- 
plained by  the  consideration  that  tbey 
were  Interested  in  eamlngeommlsslons  on 
tbat  sale,  and  In  getting  a  chance  to  earn 
commissions  from  ber  by  negotiating  an- 
other sale  at  an  advanced  price.  This 
fact  does  not  necessarily  tend  to  show 
tbat  they  r^arded  themselves  as  ber 
agents  throughont.  Their  payment  of 
taxes  on  the  lot  involved  In  this  suit  may 
have  been  lor  their  protection  as  mort- 
gagees, or  because  they  were  Interested  as 
agents  to  sell  the  property  it  an  opportu- 
nity otfered.  The  property  was  bought  to 
be  sold  again.  Miss  Spratt  purchased  for 
specalatlon,  as  Wilson's  firm  well  knew. 
The  right  to  have  a  rescission  la  claimed 
principally  upon  tbe  ground  that  Wilson, 
being  tbe  agent  to  purchase,  bought  from 
bis  own  firm  without  Informing  his  prin- 
cipal tbat  he  was  thus  interested  In  the 
sale.  Belief  cannot  be  granted  upon  tbat 
ground,  us  tbe  fact  otagency  has  not  been 
satisfactorily  shown.  It  Is  also  sujigested, 
though  not  much  urged,  that  a  rescission 
would  be  Justified  because  of  the  failure  to 
inform  the  purchaser  of  the  unpaid  mort- 
gage on  the  property,  and  because  of  the 
neglect  to  perfect  the  legal  title  by  having 
the  wives  of  the  twomarried  grantors  join 
in  their  conveyance.  The  mortgage  debt 
has  been  paid,  and  tbe  outstanding  legal 
claims  to  dower  have  been  duly  relin- 
quished. In  these  circumstances,  and  In 
view  of  the  unlmpeached  solvency  of  the 
grantors  In  tbe  warranty  deed  to  Miss 
Spratt,  the  defects  mentioned  do  not  war- 
rant an  application  to  a  court  of  equity 
for  a  rescission  of  the  contract  of  sale. 
Parker  v.  Parker,  (Ala.)  9  South.  Bep.  426. 
No  error  Is  discovered  In  the  record.  Af- 
firmed. 

(94  Ala.  6S2) 

Hjlst  TBNnxssxB,  T.  ft  O.  B.  Go.  V.  Baxwm, 
(Supreme  Court  of  Alabama.   Nor.  11, 1801.) 

RULBOAD  COXPAKIKB— IkJOKISB  TO  StOCK  — Kse- 

LIOENCS— IN8TBUCTIONS.' 

1.  In  an  action  against  a  railroad  company  for 
kllllns  a  mule,  plaiatlif's  evidence  tended  to 
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sbow  tbat  the  mule  came  upoathe  track  from  the 
west  side  about  75  yards  from  the  place  where  It 
was  killed,  and,  withoat  leaving  the  track  at  all, 
ntn  that  distance  ahead  of  the  engine.  There 
were  no  obstractions  on  that  side  to  cut  off  the 
engineer's  view.  Defendant's  evidence  tended 
to  show  that  the  mule  came  from  the  east  side, 
whore  there  were  obstructions,  and  that  it  first 
ran  ao^ws  tbe  Vcaok,  and  then  came  back  upon  it 
just  ahead  of  the  engine,  and  ran  but  a  very 
short  distance  before  It  was  killed.  Held  that, 
as  there  was  evidence  from  which  the  Jurycoutd 
have  drawn  an  inference  of  negligence  on  the 
part  ol  the  defendant,  the  general  ohai^e  in  its 
Zftvor  should  not  hare  been  given. 

S.  In  an  action  gainst  a  railroad  company 
for  killing  a  mole,  an  instruction  that.  If  the  en- 
gineer was  "(m  the  lookout  for  obstractions  at 
the  time  he  discovered  tbe  mule, "  defendant  was 
not  liable,  was  properly  refused;  because,  under 
it,  the  Jury  might  have  found  for  defendant, 
though  l^ey  were  satisfied  that  the  engineer  was 
neglfgent  in  not  maintaining  snoh  a  lookout  prior 
to  tbe  time  of  actual  discovery  as  wonld  nave 
enabled  blm  to  disoorer  the  mulo  sooner  tb»n  he 
did. 

Appeal  from  circuit  court,  Shelby  coun- 
ty; Lkrot  F.  Box,  Jodge.  Affirmed. 

Tills  action  waa  bronght  by  Mary  M. 
Baker  againiit  tbe  East  Tennessee,  VlrKluia 
A  HeorsfiR  Railroad  Company  to  recover 
damaKesfortheallefred  negllsent  killing  ot 
a  mute,  tbe  property  of  tbe  plalntllT.  De- 
fendant requested  the  folluwlog  charges, 
wbfch  were  refused :  (1 )  **  If  the  Jury  believe 
all  the  evldenre,  tbeu  they  must  find  their 
verdict  tortbedeleodant  "  (l!J  "irtbejnry 
believe  from  the  evidence  that  theenglneer 
In  charge  ot  tbQ  defendant's  train  was  on 
the  lookout  tor  obstructions  at  tbe  time 
be  discovered  tbe  mnle.  and  used  all  the 
means  fn  his  power  to  prevent  the  Injury, 
they  must  find  for  the  defendant."  (8) 
the  Jury  bellere  from  tbe  evidence  that  the 
engineer  was  on  the  lookout  fur  obatruc- 
tlims  at  the  time  he  discovered  the  mule, 
and  at  once  blew  tbe  whistle  tor  brakes 
and  the  cattle  alarm,  and  reversed  his  en- 
gine, and  there  was  no  negligence  on  the 
part  of  tbe  other  trainmen  contributing 
to  the  injury,  then  they  must  find  In  favor 
of  the  defendant."  There  waa  Judgment 
for  plalntlll,  and  defendant  appeals 

PettoM  A  Pettaa,  tor  appellaut. 


Walkbr,  J.  The  evidence  for  the  plain- 
tiff tended  toshowthat  tbe  inulecame  up- 
on the  track  from  the  west  side;  that  the 
field  on  tbat  side  waa  open  and  clear  of 
olwtructions,  so  that  tbe  engineer  could 
nee  animals  approaching  from  tbat  dlree- 
tlon;  that  the  mule  came  upon  tbe  track 
70  or  75  yards  from  the  point  where  It  was 
killed,  and,  without  leaving  tbe  track  at 
all,  ran  that  distance  ahead  ot  the  engine. 
The  evidence  tor  the  defendant,  on  the 
other  hand,  traded  to  show  that  the  mule 
came  from  the  eaatslde;  that  on  that  side 
there  were  obatructlons  to  cut  off  tbe  en- 
gineer's view  of  the  animals  coming  to- 
wards the  track;  that  tbe  mule  first  ran 
acroHS  the  track,  and  then  came  back  up- 
on  It  a  second  time,  Jnst  ahead  of  the  en- 
gine, and  ran  along  the  track,  but  a  very 
short  distance  before  it  was  struck  and 
killed;  that  fromthe  polntwbere  the  mule 
flrat  crossed  the  track  to  the  place  where 
it  was  killed  waa  about  60  yards.  It 
wtM  tbe  province  of  the  jnry  to  qiccept  or 


reject  tbe  one  or  the  other  of  these  ver- 
sions, in  whole  or  In  part,  and  to  deter- 
mine from,  the  whole  evidence  what  was 
the  truth  of  the  matter.  The  courtcannot 
say  that  it  appears  without  conflict  In  the 
evidence  that  the  defendant  discharged 
the  burden  upon  It  tu  show  tbat  there  waa 
no  negligence  on  Its  part  which  caused  or 
contributed  to  the  alleged  Injury.  There 
was  evidence  from  which  tbe  Jury  might 
draw  the  Inference  that.  If  the  engineer 
had  been  keeping  a  proper  lookout,  he 
might  have  discovered  the  mule  sooner,  and 
in  time  to  frighten  It  out  uf  the  way  ot 
danger  or  to  avoid  killing  it.  When  there 
are  discrepancies  In  the  testimony  upon 
mattem  material  to  the  Issue,  and  there  Is 
evidence  from  which  the  Jary  could  draw 
an  inference  adverse  to  the  defendant,  the 
general  charge  In  favor  of  the  defendant 
should  not  be  given.  Hallway  Co.  v.  Las- 
arus,  88  Ala.  453,  6  South.  Rep.  877;  HaU 
V.  Posey,  7d  Ala.  84.  There  was  no  error 
In  the  refusal  to  give  saeh  charge  in  this 
case. 

It  vras  the  duty  of  the  en^neer  to  be  on 
the  lookout  for  obstructions  on  the  track, 
so  faras  such  lookoutconld  bemalntalned 
consistently  with  his  discharge ofhls other 
duties.  Failure  to  maintain  a  steady  look 
out  is  ItHelf  culpable  negligence.  Railway 
Oo,  V.  Laaarus,  88  Ala.  4iS,  6  South.  Usa. 
877;  Railroad  Co.  v.  Caldwell.  88  Ala.  198, 
3  South.  Rep.  445.  This  duty  la  one  that 
must  be  constantly  observed,  not,  how- 
ever, so  as  to  keep  the  engineer  from  at- 
tending to  hla-other  duties.  The  require- 
ment Is  that  the  engineer,  while  giving  all 
due  care  to  the  handling  of  his  engine, 
must  also  maintain  a  ateady  watchful- 
nesa  for  dangers  or  obstructions  ahead. 
Railroad  Co.  v.  Bayllsa,  76  Ala.  466.  To 
prove  that  the  engineer  waa  on  the  look- 
out when  he  actually  discovered  an  ot>- 
fltructlon  on  the  track  Is  not  enough  to 
show  that  he  has  fully  performed  his  duty 
In  this  regard.  It  he  tailed  to  discover  the 
obstruction  sooner,  when  he  might  hare 
done  so  It  he  had  been  duly  watchful,  then 
the  dt^ndant  la  chargeable  with  negli- 
gence. Railroad  Co.  v.  Watson,  (Ala.)  8 
Houth.  Bep.  793.  The  engineer  might  have 
been  "on  the  lookout  for  obstructions  at 
the  time  he  discovered  the  male,"  is  hy- 
pothesized In  both  the  second  and  third 
charges  requested  by  the  defendant,  and 
yet  have  negligently  failed  to  maintain 
such  lookitut  prior  to  the  time  of  the  act- 
ual discovery,  and  tbe  failure  to  seethe 
mule  soon  enough  to  avoid  kDlIng  It  may 
have  been  owing  to  the  absence  of  proper 
watchfulness.  Those  charges  were  right- 
ly refused,  because.  In  obedience  to  either 
of  them,  the  Jury  could  have  found  for  the 
defendant, though  they  weresattsfied  from 
tbe  evidence  that  the  engineer  was  negli- 
gent in  not  malnt^nlng  such  a  lookout  as 
would  have  enabled  blm  to  discover  tbe 
mule  In  time  to  avoid  the  casualty.  Tbe 
duty  to  be  watchful  is  not  to  be  confined 
to  the  time  of  tbe  actual  discovery  ot  an 
obstruction.  The  steady  performance  of 
the  duty  Is  enjoined  In  order  that  obstruc- 
tions may  be  discovered  In  time  to  avoid 
caanaltles  therefrom,  If  pracUeable.  No 
error  la  dhicovered  lu  the  record.  At 
firmed. 
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Thaumrl.1.     Lbb  County. 

{Supreme  Court  qf  Alabama.   Nov.  10, 1891.) 

GoHTBkCT  FOB  Hisa  or  Cohtiots  —  Sti.tdtobt 
Rbquirbhsnts — Omission— EacifBS. 

1.  Where  one  hires  convicts  from  a  county, 
and  receives  the  tieneflt  of  their  labor,  be  cannot 
be  heard  to  contend  that  the  kind  and  place  of 
labor  was  not  stated  In  the  contract  as  required 
by  law,  or  that  be  did  not  give  bond  as  he  should 
have  done,  since  the  provisions  mentioned  are 
intended  onlj-  for  the  secarlty  of  the  county  and 
thiB  welfare  of  the  convicts,  and  their  omission 
oonld  not  In  any  wise  affect  the  hixw. 

3.  Wberea  ccmtraot  for  wwkdooalseieaiited 
on  the  part  of  the  laborer,  It  presents  a  clear  case 
tor  suit  and  recovery  on  a  common  count. 

8.  Where  one  hires  convicts  from  a  county, 
binding  himself  to  pay  for  the  full  terms  of  thdr 
■entenues,  loss  the  services  lost  to  him  by  death, 
and  there  Is  no  provision  for  abatement  In  case 
of  esoape,  tesUmony  that  some  of  the  convicts 
did  escape  was  properly  excluded  in  an  action  for 
the  hire  of  such  convicts. 

Appeal  from  circuit  court,  Lee  coanty ; 
J.  St.  Caiuuchaeu  Judffe.  Affirmed. 

Tbis  waa  an  action  brought  by  Lee  conn- 
ty  afirainat  B.  J.  Trammell  to  recover  for 
the  hire  of  convlctB.  The  contract  of  falr- 
log  showed  an  agreemrnt  on  the  part  of 
Trammell  to  hire  the  convicta  sentenced  to 
hard  labor  for  the  coanty,  and  stipulated 
that  he  should  srlve  bond,  with  good  and 
aafficlent  security,  to  be  approved  by  the 
judge  of  probate.  It  dJd  not,  however,  as 
reqalred  by  law,  set  out  the  kind  of  labor, 
or  the  place  at  which  It  was  to  be  per- 
formed. The  bond  stipulated  for  was 
never  given.  There  was  Jndgment  for 
plaintiff,  and  defendant  appeals. 

J.  M.  CbUtoD,  for  appellant.  W.  J.  Sam- 
Hard,  lur  appellee. 

Stone,  C.  J.  There  was  great  want  of 
predslon,  and  of  conformity  to  statutory 
requirements,  In  the  contract  of  letting 
which  gave  rise  to  this  suit.  Still  it  ap- 
pears thatTrammell  had  the  benefit  of  the 
labor  of  the  county  convicts,  and  It  Is  the 
opinion  of  the  court  that  be  should  pay 
for  that  laboi  according  to  the  terms  of 
bis  contract.  True,  Trammell  was  not  re- 
qnired  to  give  personal  secnrity,  as  he 
abould  have  been;  but  the  court  holds 
that  all  the  duties  which  were  omitted 
were  provisions  intended  for  the  benefit 
and  security  of  the  county  and  the  welfare 
of  the  convicts,  and  thatTrammell  cannot 
be  heard  tocomplalnof  their  omission.  It 
did  not  Injnre  him.  There  were  no  sure- 
ties In  tbls  case,  and  we  need  not  decide 
what  would  be  their  atataa^  If  any  had 
been  taken.  Trammell  alone  Is  sued,  and 
the  claim  Is  simply  one  tor  work  and  la- 
bor done.  The  contract  waa  an  executed 
one  on  the  part  of  Lee  county,  and  pre- 
sented a  clear  case  lor  suit  and  recovery 
on  B  common  count.  The  second  or  spe- 
dal  eonnt,  however,  sets  out  all  necessary 
svennentn,  and  antborlsed  a  recovery  to 
the  same  extent  as  a  common  count  for 
work  and  labor  done  would  hare  Justified. 
The  circuit  court  did  not  err  in  permitting 
the  record  of  county  convicts,  made  and 
kept  by  the  Judge  of  probate,  to  be  re- 
ceived In  evidence  to  the  extent  It  was  al- 
lowed to  go  to  the  Jury.  Code  1886.  $  4590 : 
1  Wfaart.  Et.  S  639.  By  the  terms  of  the 
contract  of  bfrlng,  Trammell  bound  blm- 
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self  to  pay  for  the  full  terms  of  the  sen- 
tences, less  the  service  lost  to  him  by  the 
death  of  the  convict.  There  was  no  pro- 
vision made  for  discount  or  abatement  In 
caseof  escapes.  He  took  the  risk  of  these. 
The  court  did  not  err  In  excluding  testi- 
mony offered  that  some  of  tbeconvlctshad 
escaped.  Affirmed. 

  (96  Als.  60) 

TSAOBR  ot  al.  T.  Febbleuan. 
(5u|>rem<  Court  of  Alabama.   Nov.  li,  1891.) 

.Guncor  Bxbxftioiis— Bfboiai.  Isbdbs— Bvidkics 

— Oteur  Phopbrtt  Disposbo  or. 

1.  Where  an  attachment  tssaes  a^fnst  per- 
sonal property,  and  defendant  flies  with  the  ofBoer 
a  verified  claim  to  an  exemption,  as  reoulied  by 
Cod&  i  2521,  plalnUff,  by  maUng  a  written  de< 
mano,  under  eectloo  SiSS,  on  defendant  to  file  an 
inventory  of  his  personal  proper^,  except  such  as 
is  exempt,  waives  the  objeoUon  to  the  tofflelenoy 
of  the  claim  of  exemption. 

2.  Where,  under  the  general  issue  whether 
defendant  had  other  personal  property,  money, 
etc,  not  embraced  in  the  inventory  afterwards 
filed,  plaintiffs  have  the  benefits  they  would  have 
had  under  special  issues,  the  refusal  togrant  spe- 
cial Issues,  if  error,  is  not  preludiclal. 

8.  Plaintiffs  having  shown  that  shortly  before 
the  attachment  detradant  had  a  lai^  sum  of 
money  In  his  possesion,  it  is  oompetmit  tor  de- 
fendant to  show  that  he  approbated  It  to  the 
payment  of  his  Just  debts. 

4.  Where  defendant  owes  his  mother  and 
brother,  and  on  the  day  of  attachment  hands  his 
clerk  tSOO  to  pay  the  indebtedness,  and  the  clerk 
does  80  some  weeks  later,  but  before  plaintiffs 
make  a  written  demand  that  defendant  file  an  in- 
ventory, the  money  so  paid,  If  the  debts  were 
Just,  cannot  be  estimated  in  ascertaining  the 
amount  of  the  exemption  to  which  defendant  is 
entitled,  nor  dedooted  from  Us  cltin  of  exemp- 
tdon. 

6b  A  vift  by  defendant  to  his  nfeoe,  aboocthe 
time  of  the  attaeliment,  of  several  hundred  dol- 
lars* worth  of  aooonnts,  would  be  fraudulent . 

Appeal  from  eircultcourt,  Ferry  county; 
John  Moobb,  Judge.  Beversed. 

Action  on  attachment  by  Trager,  Can- 
man  &  Co.  against  Mardna  J.  Feebleman. 
Jndgment  for  defendant.  Plaintltfa  ap- 
peal. 

O.  B.  Johnston  and  J.  B.  Stewart,  for 
appellants.  Pftte<£ ffarwootf.forappellee. 

Clopton,  J.  An  attachment  sned  out 
by  the  appellants  against  the  appellee  Jan- 
uary 1, 1890,  waa  levied  the  next  day  on 
certain  personal  property.  On  the  same 
day  appellee  filed  with  the  officer  levying 
the  process  a  verified  claim  to  the  proper- 
ty as  exempt  under  section  2521  of  tbe 
Code.  Notice  thereof  having  been  gfveo 
to  the  plaintiffs,  they  instituted  a  contest 
of  the  claim  In  the  mode  prescribed  by  the 
statute.  It  may  be  conceded  that  tbe 
claim  of  exemption  filed  with  the  officer, 
not  having  been  accompauled  by  a  state- 
ment of  personal  property,  cboaes  In  ac- 
tion, and  money,  as  required  by  aectlun 
%21,  was  insufficient,  instead  of  object- 
ing thereto  on  this  ground,  plaintiffs  made 
a  written  demand  upon  defendant.  Au- 
gust 16,  1890,  to  file  In  the  circuit  court  a 
fall  and  complete  Inventory  of  all  bla  per- 
sonal property,  except  such  as  Is  specially 
exempt  from  levy  and  sale,  all  moneys, 
debts,  and  chosea  In  action  belonging  to 
him.  or  in  which  he  Is  beneficially  Inter- 
ested. By  the  written  demand  under  sec- 
tion 2525  tbe  plalntlffb  waived  the  Dbje&> 
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tion  to  the  snfflclency  of  the  claim  of  ex- 
emption. Tonsmere  v.  Buckland,  88  Ala. 
812,  6  South.  Bep.  004.  Derendant  having 
filed  an  Inventory  In  answer  to  the  de- 
mand, an  laene  was  formed  under  tbe  di- 
rection of  the  court. 

Tbe  real  iseae  In  »ach  content  is  whether 
the  claimant  had  other  personal  property 
or  choees  In  action  or  money  not  em- 
braced In  the  Inventory.  Bnt  It  Is  unnet:- 
eaaary  to  consider  the  propriety  of  tbe 
ruling  of  tbe  court  refusing  to  require  de- 
fendant to  Join  in  the  speclttl  iseues  ten- 
dered by  plalntina.  Under  the  general  is- 
sue as  formed  they  were  allowed  and  bad 
tbe  fall  benefit  which  they  could  tiave  de- 
rived from  tbe  special  Issues.  Tbe  refusal, 
if  erroneous,  Is  error  without  Injury. 

Plalotllfs  having  introduced  evidence 
Bhowlng  that  defendant,  shortly  before 
the  Issue  of  the  attachment,  received 
money  for  goods  sold,  and  had  aconslder- 
able  sum  in  bis  possession.  It  was  compe- 
tent for  him  to  show  that  he  had  appro- 
priated the  money  to  tbe  payment  uf 
debts  Justly  dne  by  him.  The  evidence 
was  relevant  to  liie  Issae,  whether  the 
money  belonged  to  him  ur  was  in  bis  pos- 
Bession  when  tbe  written  demand  for  an 
Inventory  was  made. 

It  is  shown  that  on  January  1, 1890,  the 
same  day  on  which  the  attachment  was 
Issued,  defendant  handed  to  his  clerk,  wbo 
la  his  brother,  a  sura  of  money,— 9500, — 
which  he  directed  him  to  pay  to  his  moth- 
er and  brother  on  account  of  debts  which 
he  owed  them  respectively,  and  get  their 
receipts  for  the  same.  The  clerk  was  not 
the  agent  of  the  mother  or  brother  to  col- 
lect the  money,  and  did  not  pay  It  to  either 
of  them  until  the  latter  part  of  January, 
when  he  went  to  Meridian  and  Vlcksbnrg, 
where  they  reepectWely  resided.  The  Just- 
ness of  the  debts  Is  not  controverted. 
The  court  substantially  charged  the  Jury  it 
defendant  was  Justly  indebted  to  his  moth- 
er and  brother  In  the  sums  stated,  and 
paid  tbe  money  to  his  clerk  In  good  faith 
before  tbe  levy  of  the  attachment  for  the 
purpose  of  paying  the  debts,  and  tbe  clerk 
paid  the  same  to  the  mother  and  brother 
alter  tbe  levy  of  tbe  attachment,  and  the 
same  was  received  by  them  In  payment  of 
their  respective  debts,  this  was  a  ratifica- 
tion of  the  payment  of  the  money  to  the 
clerk,  and  the  Jury  must  find  for  the  de- 
fendant. Charges  were  asked  by  plaintiffs 
asserting  tbe  contrary  proposition,  which 
were  refused.  Flalntlffscou  tend  that  mere- 
ly placing  the  money  in  the  hands  of  the 
clerk  with  a  request  that  he  pay  It  to  speci- 
fied creditors  did  not.  ipso  fncto,  change 
tbe  ownership;  that  the  request  was  rev- 
ocable, at  tbe  option  of  the  defendant,  nn- 
ttl  the  money  was  paid  to  the  creditors, 
or  they  ratified  the  payment  to  the  clerk ; 
and  that  they  could  not  ratify  the  pay- 
ment after  the  issue  and  levy  of  the  at* 
tachment,  so  as  to  cut  off  the  right  of 
plalntitrs  to  subject  it  to  their  demand; 
hence  that,  the  money  not  having  been 
paid  to  the  creditors,  and  there  being  no 
ratification  nntil  after  the  levy  and  Issue 
of  the  attachment,  the  money  must  be  es- 
timated in  ascertaining  the  amount  of  the 
exemption  to  which  defendant  is  entitled, 
and  be  deducted  from  his  claim  of  exemp- 


tions, as  provided  by  section  3631.  The 
well-eettled  rule  is  that  when  one  person 
delivers  money  to  another,  accompanied 
by  a  mere  request,  without  any  present 
valuable  consideration,  to  pay  it  to  a 
third  person,  such  request  does  not,  of  It- 
self, change  tbe  ownership  of  the  money. 
Coleman  V.  Hatcher,  77  Ala.  217.  Bnt  If 
tbe  money  is  subsequently  paid  to  such 
third  person,  and  he  receives  it  in  pay- 
ment of  his  debt,  this  is  a  ratlflcatioa  of 
the  anauthoriced  act,  which  operates,  by 
relation,  to  change  the  ownership  of  the 
money  as  of  the  time  of  Its  delivery  to  the 
receiver.  Brooks  v.  Hlldreth.  22  Ala.  409. 
Until  such  payment  or  ratification,  or  un- 
til the  depositary  has  entered  into  some 
arrangement  with  the  creditor,  by  which 
he  Is  broaght  under  obligation  to  bold  the 
money  for  hlm»  and  by  which  be  would  be 
prejudiced  by  a  revocatitm  of  the  original 
direction,  the  money  Is  subject  to  garnish* 
ment  in  his  hunds.  The  mere  selection 
and  cluira  of  certain  property  as  exempt, 
though  levied  on  by  attachment  or  execu- 
tion, does  not  deprive  the  d^ndnnt  of  the 
right  to  prefer  creditors,  and  apply  any 
property  be  may  own,  not  levied  on.  to 
the  payment  of  their  Just  debts.  Weis 
Levy,  69  Ala.  209.  If  he  has  other  proper- 
ty or  money  which  may  be  subjected  to  his 
debts,  It  Is  incumbent  on  tbe  attaching  or 
executing  creditor  to  reach  and  eubject  it 
by  legal  process.  Plaintiffs  bad  tbe  right 
to  garnishee  the  clerk,  and  thereby  Inter- 
cept tlie  payment  of  the  moncty  to  the 
mother  and  brother;  but,  falling  to  do  so, 
they  acquired  no  Hen  on  the  money,  and 
Its  application  to  the  uses  originally  in- 
tended— tbe  payment  of  their  debts—of- 
fended no  rights  of  plaintiffs.  No  rights  of 
theirs  Intervened  so  as  to  prevent  a  ratifi- 
cation from  having  the  same  force  and 
effect  as  previous  authority  to  collect  tbe 
money.  Of  course,  this  rule  has  no  appll- 
cation  If  the  defendant  thereby  attempted 
a  fraudulent  disposition  of  tbe  money  as 
against  his  existing  creditors.  It  may  be 
that,  bad  the  defendant  filed  an  inventory 
when  be  filed  bis  claim  of  exemption  with 
the  oflScer,  snch  Inventory  should  have 
embraced  the  money  in  the  hands  of  the 
clerk,  which  had  not  then  been  paid  to  the 
creditors,  stating  tbe  facts.  It  bad,  how- 
ever, been  paid  over  when  the  written  de- 
mand' was  made  for  an  Inventory.  In 
such  case  the  Issue  is  not  whether  the 
money  belonged  to  defendant  at  the  time 
he  filed  his  claim  of  exemption,  bnt  wheth- 
er It  belonged  to  him  when  the  written 
demand  to  file  an  Inventory  in  tbe  clrcnlt 
court  was  made  under  section  2525.  The 
money  baring  been  paid  to  the  mother 
and  brother,  and  received  by  them  in  pay- 
ment of  tbelr  debts,  before  the  written  de- 
mand, cannot  be  estimated,  It  their  debts 
be  Just.  In  ascertaining  the  amount  of  the 
exemption  to  which  defendant  Is  entitled, 
nor  deducted  f''om  bis  claim  of  exemption. 
But  there  Is  evidence  tending  to  show  that 
defendant  stated,  the  day  before  the  at- 
tachment was  Issued,  to  a  witness,  that 
he  bad  between  three  and  tour  hundred 
dollars*  worth  of  accounts,  which  he  In- 
tended to  give  his  niece.  These  accoantr, 
if  he  Id  fact  had  them  at  that  time,  and 
bad  made  no  proper  disposition  ol  thenar 
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BhoQia  have  been  locladed  Id  bis  Inren- 
tory.  A  grift  of  tbem  to  his  niece  would 
have  been  fraudulent  as  afealast  the  plain- 
tiffs. The  charge  under  consideration  In- 
strocts  the  Jurj  that  on  the  hypothesised 
(acta  tberaln  stated  tbey  mast  find  for  the 
driendant.  ThJa  conclusion  excluded  from 
the  consideration  of  the  Jury  whether  the 
defendant  had  accounts  which  be  sbonld, 
but  had  tailed  to,  embrace  in  his  InTen  to- 
ry, thouKb  he  may  In  fact  have  fflvpn  them 
to  tals  niece  after  filing  his  claim  of  exemp- 
tion. For  this  reason  the  charge  Is  erro- 
neous. Beveraed  and  remanded. 

(H  Ala.  SO)   

Qlabb  t.  Mbuphis  &  O.  B.  Go. 

Mkhpbu  &  C.  R.  Co.  y.  Glass. 

(Aiprsme  Court  of  Alabama.  Not.  10, 1801.) 

Bailkoad  Compahixb — iRjnBiBB  TO  Phrsoks  on 
Tbaok — Trispassbhs— Wantok  Nboligbncb— 

COHTKIBUTOET  KbOUOBHCB. 

1.  Whether  defendant's  railroad  rightfully 
oocnpiea  a  street  in  a  city  must  be  determined  In 
a  direct  proceeding,  and  cannot  be  raised  for  the 
first  time  in  an  action  for  damages  against  the 
oompaov  for  killing  plaintiff's  latestat^;. 

a.  The  fact  that  persons  living  in  the  neigh- 
borhood of  a  railroad  are  accustomed  to  tpuIIc  upon 
the  track  without  objection  by  the  company  does 
not  make  them  any  the  Jess  trespassers. 

8.  Brldenoeof  soeli  aoustmnislrrelera&t  and 
inadmissible. 

4.  In  such  an  action  for  damages,  eridenoe  of 
the  habits  of  decedent  In  regard  to  trains,  and 
whether  they  were  those  of  a  prodent  and  careful 
penoojls  iiukdmissible. 

B.  The  faofi  that  the  aoddent  took  place  at  a 
railroad  trestle  which  spans  an  abandoned  end 
of  a  street  does  not  make  the  fact  tbat  other  por- 
tions of  the  street  are  used  by  vehicles  and  pedes- 
trians relevant. 

6.  Whore  decedrat  goes  upon  defendant's 
traok  witboot  Its  sanctioti,  and  attempts  to  walk 
over  a  blgh  tresde,  but  when  midway  aoroea  is 
strook  by  a  train  and  kiUed,  decedent  is  a  tres- 
passer, and  defendant  is  only  liahlefor  gross  neg- 
ligence  or  carelessness  on  the  part  of  its  employes 
amounting  to  wantonoesa  or  an  intention  to  in- 
fliet  Inlnry. 

7.  Bncn  wsntonaesi  and  iDtentlon  cannot  be 
Inferred,  unless  tbe  employes  aotnally  know  of 
the  peril  of  deoedent,  ana  fall  to  make  reasona- 
ble effort  to  avert  it. 

8.  A  charge  that,  It  deoedent  went  upon  the 
trestle  without  looldng  and  listening  for  an  ap- 
proaching train,  sbe  was  gniity  of  oontrlbotory 
negligence.  Is  irrelevant,  sinoe  sIm  was  a  tree- 
passer  on  the  track,  and  no  amount  of  prudenoe 
ui  attempting  to  cross  tbe  trestle  would  change 
her  attitude  as  such. 

9.  A  charge  that  there  was  no  evidence  be- 
fWs  the  jury  of  any  peonnlary  damage  to  piain- 
tifC  by  reason  of  tne  death  of  his  Intestate,  if 
error,  will  not  avail  on  appeal,  where  tbe  jury 
return  a  verdict  of  damages  for  plaintifl. 

10.  Where  tbe  evidence  is  conflicting  whether 
drnot  defendant's  employes  did  all  in  their  power 
to  avert  disaster  after  becoming  aware  of  dece- 
dent's presence  on  the  track,  a  geneni  charge  in 
taTOr  of  defendant  was  properly  refused. 

Cross-apikeals  from  city  court  of  Decatur; 
W.  H.  Simpson.  Judge.  Affirmed. 

Action  by  Samuel  tilass,  administrator, 
against  the  Memphis  &  Cbarleston  Ball- 
road  Company  for  damages  for  killing 
plalntU(*s  Inteatate.  Judgment  for  plain- 
tiff for  $460.  Plaintiff  and  defeadant  both 
appeal. 

This  suit  was  brought  t>7  Samuel  Glass, 
as  administrator  ol  bla  mother,  Martha 
aiaflSfdeoeased,  to  reogrer  980,000  as  dam- 


ages for  the  alleged  wrongful  and  negli- 
gent killing  of  the  intestate  by  the  de- 
fendant. Defendant  pleaded  the  contribu- 
tory negligence  of  the  Intestate,  and  plain- 
tiff replied  tbat  defendant  was  guilty  ol 
gross,  willful,  wanton,  and  reckless  negli- 
gence. Tbe  prootshowed  that  on  tbe  18th 
day  of  March,  1S89,  plaintiff's  intestate 
was  returning  tu  her  son's  house-boat  on 
the  river,  from  tbe  bnainess  portion  of  the 
town;  that  she  came  to  tbe  corner  of 
Ferry  and  Market  streets,  and  from  there 
went  diagonally  across  an  open  lot,  with 
only  one  or  two  small  houses  on  it,  by  a 
footpatht  till  she  reached  the  railroad 
track;  tbat  she  then  walked  down  said 
track  a  distance  of  from  20  feet  tu  60  yards, 
and  got  on  defendant's  trestle  across  a 
large  gully;  and  tbat  sbe  had  walked 
about  two-thirds  of  tbe  way  across  this 
trestle  when  defendant's  train,  coming 
from  behind,  knocked  her  off  Into  the 
ditch  below.  The  testimony  also  showed 
that  tbo  Intestate  could  hare  gone  home 
by  Market  street,  and  thereby  hare  avoid- 
ed walking  on  tite  track  except  at  the 
street  crossing;  that  the  dletance  by  this 
route  was  a  little  longer  than  the  one 
adopted  by  the  Intestate,  but  had  a 
bridge  across  the  ditch,  erected  by  the 
city  tor  tiie  use  ot  vehicles  and  pedestrians. 
The  erldence  also  showed  that  at  that 
time  a  person  crossing  the  open  block 
goingtowards  the  trestle  could  see  a  train 
approaching  the  trestle  for  a  hundred 
yards  or  more,  and  could  hear  It  a 
greater  distance;  that  a  person  getting 
on  the  track  at  tbe  point  where  it  Inter- 
sected the  footpath  could  see  a  train 
approaching  as  far  back  as  Canal  street, 
which  was  the  top  of  a  "pretty  steep" 
grade,  and  was  distant  from  tbe  trestle 
between  1,500  and  1.600  feet.  None  of  tbe 
witnesses  saw  Mrs.  Glass  as  she  stepped 
from  the  footpath  upon  tbe  track,  though 
she  was  seen  by  some  while  approaching 
tbe  track,  by  others  on  tbe  track  ap- 
proaching the  trestle,  and  by  atlU  others 
when  on  tbe  trestle.  All  testified  tbat  she 
did  not  seem  to  be  watching  or  listening 
for  tbe  train,  and  that  sbe  walked  very 
slowly  while  on  the  trestle.  The  track 
was  laid  along  what  had  been,  before  tbe 
war,  Waterstreet;  but  this  street  had  not 
been  used  since  the  war  for  vphlcles,  and, 
"so  far  aa  the  city  was  conremed,  was 
abandoned. "  Since  tbe  side  track  was 
built  there  in  1886  there  was  no  place  for 
pedestrians  to  walk  except  on  the  road- 
bed, and  In  crossing  the  trestle  on  foot 
one  bad  to  step  from  timber  to  timber. 
The  train  was  being  operated  by  an  engi- 
neer, a  fireman,  and  three  brakemen ;  one 
ol  tbe  latter— and  foreman  of  tbe  crew— 
being  statioued  attbe  rearend  of  tbe  front 
coal-car;  another  on  the  third  car  from 
the  front, — a  box-car;  and  the  tbird  on 
the  car  next  to  tbe  engine;  this  being  the 
ordinary  and  general  number  and  ar- 
rangement of  tbe  crew  on  a  switch  train. 
Tbe  whistle  blew  for  Arranti'a  mill,— 1,170 
feetfrom  the  trestle,— and  the  train  stopped 
(orslowed  up  considerably)  there,  In  order 
that  Uie  "draw, "going  downto  the  river, 
might  be  raised.  Some  of  tbe  wltnessea 
state  the  train  came  to  a  sto^,  but  alt 
agree  that  it  slowed  up  ■  couolderably. 
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Tbe  length  of  the  train  was  between  220 
and  250  feet,  and  that  of  the  trestle  75  or 
80  feet.  Tbe  train  bands  tefitmed  that,  aa 
eoon  as  they  observed  Mrs.  Glass  on  tbe 
track,  (which  was  Just  as  the>  pasHed 
Jerrls'  mill,)  they  gave  the  stgnul  to  tbe 
engineer  to  stop,  and  began  to  pnt  on 
brakes;  that  tbe  whistle  was  blown,  tbe 
enelne  reversed,  the  brakes  set,  and  tbo 
track  sanded,  and  that  they  used  every 
means  In  their  power  to  stop  the  train. 
The  witnesses,  witbont  contradiction, 
(except  by  a  n^ro  man,  who  was  on  a 
steam-boat,  400  or  500  yards  ap  the  river.) 
state  that  the  whistle  was  blown  repeat- 
edly for  the  Intestate  to  get  otr  the  track ; 
and  that  the  train  hands  motioned  to 
her,  and  hallooed  at  her.  Most  ofthe  wit* 
nesses  testified  that  the  whistle  began  to 
Bonnd  the  cattle-alarm,  and  the  train 
hands  began  to  try  to  stop  tbe  train  when 
tbe  front  ear  was  about  Jervls*  mill,  which 
was  about  600  feet  from  tbe  trestle;  and 
that  they  continued  so  to  do  until  plain- 
tifTs  Intestate  was  knocked  off.  Tbe  train 
ran  about  tbe  length  of  the  train  after  the 
Intestate  was  struck,  the  engine  stopping 
directly  over  her. 

On  the  examination  of  tbe  witnesses  for 
the  plaintiff,  tbe  plaintiff  souKbt  to  Intro- 
duceevldence  tending  to  show  that  It  was 
the  custom  of  people  In  tbe  nrtgbborhood 
of  the  accident  to  walk  over  the  trestle, 
and  that  it  was  ased  as  a  passage-way. 
On  examination  of  the  plain  tilt  himself, 
he  was  asked:  "Did  youknowynurmoth- 
er's  habits  with  resprict  to  railroad  trains, 
— of  carefulness  or  carelessness  ?"  The  de- 
fendant objected  to  this  question  as  Irrel- 
evant. Tbe  court  sustained  the  objection. 
The  plaintiff  also  sought  to  Introduce  tes- 
timony to  the  effect  that  the  south  end  of 
Well  street,  over  which  the  trestle  where 
the  accident  occurred  was  built,  was  still 
used  as  a  street.  Tbe  court  In  Its  general 
charge  histructed  tbe  Jury,  among  other 
things,  that  '*the  railroad  company  must 
be  presumed  to  be  In  the  rightfnl  posses- 
sion ol  the  street  along  which  it  was  laid, 
and  therefore  was  not  a  trespasser;"  and 
also  that  "the  deceased  was  at  the  time 
ol  the  accident  a  trespasser  on  the  defend- 
ant's track."  The  plaintiff  duly  excepted 
to  these  portions  of  the  general  charge. 
At  tbe  request  of  tbe  defendant  tbe  court 
gave  the  following  written  charges  to  the 
fury:  "(1)  Even  If  the  tndn  could  have 
been  stopped  before  reaching  the  trestle, 
defendant  would  not  bo  liable,  on  the 
evidence  In  tbe  case,  If  the  train  employes, 
after  discovering  Mrs.  Glass  on  the  trestle, 
made  an  effort  In  good  faith  with  the 
means  at  their  command  to  stop  the  train, 
and  to  prevent  Injury  to  her.  (2)  Defend- 
ant did  not  owe  to  plalntltTs  Intestate, 
Martha  Glass,  tbe  duty  to  discover  her  on 
tbe  trestle  In  time  to  stop  the  train  and 
prevent  injury  to  her.  If  she  could  have 
seen  the  train  coming  by  looking  back 
when  she  went  on  the  trestle  or  while  she 
was  thereon,  and  it  tbe  train  employes  In 
good  faith  tried  to  stop  the  train  and  pre- 
vent Injury  to  Mrs.  Glass  after  they  dls- 
eoverea  b»r  danger,  defendant  would  not 
be  liable."  **(4)  Tbe  failure  of  defendant's 
employes  In  cbargeof  thetraln  to  look  out 
tor  ontruetloDs  on  the  track,  and  to  dis- 


cover Mrs.  Glass  on  the  trestle  In  time  to 
stop  the  train  before  reaching  her.  If  the 
Jury  find  from  tbe  evidence  that  there  was 
such  failure,  woald  nut  alone  authorize 
tbe  Jury  to  find  that  defendant  was  guilty 
of  wanton,  reckless,  or  Intentional  negli- 
gence. (5)  It  tbe  Jury  believe  the  evidence 
In  this  cause  they  would  not  b^entitled  to 
find  for  the  plaintiff,  unless  they  find  from 
the  evidence  that  the  train  employes,  after 
they  discovered  Mrs.  Glass  on  the  trestle, 
and  tbe  danger  she  was  In,  failed  to  make 
an  effort  In  good  faith  to  stop  the  train 
and  prevent  tbe  injury.  (6)  If  tbe  Jury 
believe  tbe  evidence  In  this  case.  It  estab- 
lishes the  fact  that  tbeplalntlff'slntestate, 
Martha  Glass,  went  upon  the  trestle  over 
which  -defendant's  track  rune,  and  that 
when  she  went  on  the  trestle,  it  she  bad 
looked  back,  she  could  have  seen  the  train 
coming  in  Ume  to  get  out  of  tbe  way,  and 
avoid  Injury,  and  tbe  failure  of  tbe  em- 
ployes on  defendant's  train  to  discover 
Mrs.  Glass  in  time  to  stop  the  train  Is  not 
such  evidence  of  wanton,  intentional,  or 
reckless  Injury  as  will  authorize  a  recovery 
by  plaintiff.  (7)  On  tbe  undisputed  evi- 
dence in  this  case  plaintiff's  intestate  was 
not  lawfully  on  defendant's  track  at  tbe 
placci  where  she  came  to  her  death,  and  de< 
lendant  owes  her  no  dutyexceptnot  to  In- 
jure her  wantonly,  recklessly,  or  Intention- 
ally. (8)  If  the  Jury  believe  from  the  evi- 
dence that  the  plaintiff's intestace.Martba 
Glass,  went  upon  the  railroad  track,  and 
undertook  to  walk  across  tbe  trestle, 
when  defendant's  train  was  approaching 
said  trestle,  and  that  when  she  went  upon 
the  trestle  she  could,  have  seen  the  train 
coming  If  she  had  looked  In  tbe  direction 
from  which  the  train  was  coming,  or  could 
have  beard  It  It  she  bad  stopped  and  list- 
ened, then  she  was  guilty  of  contributory 
negligence  If  she  went  upon  said  trestle 
without  so  looking  and  listening,  and  the 
verdict  of  the  jury  must  be  for  the  defend- 
ant, unless  they  find  from  the  evidence 
that  tbe  traJn  employes,  after  they  discov- 
ered that  the  plaintiff's  Intestate  was  on 
the  trestle  and  In  danger  of  being  struck 
by  tbe  train,  did  not  In  good  faltb  try  to 
stop  the  train  by  the  use  of  the  appliances 
at  their  command.  (9)  If  the  Jury  believe 
from  the  evidence  that  the  plaintiff's  In- 
testate went  upon  the  trestle  over  which 
defendant's  track  ran,  and  that  tbe  train 
was  then  approaching  said  trestle,  then  It 
was  the  duty  of  said  Martha  Glass  to  use 
her  senses  of  hearing  and  of  sight  to  dis- 
cover an  approaching  train  in  timeto  avoid 
danger,  and,  II  she  did  not  look  and  listen 
to  discover  said  train.  If  It  was  then  ap- 
proaching said  trestle,  she  was  guilty  of 
contrlbotory  negligence,  and  the  plaintiff 
cannotrecever  unless  tbe  falinreof  defend- 
ant's agents  or  servants  in  charge  of  said 
train  to  atop  the  same  alter  they  discov- 
ered said  Martha  Glass  on  the  trestle 
amounted  to  intentional  Indifference  to 
stop  the  train  and  prevent  injury  to  her." 
The  plaintiff  excepted  to  thecuurt's  refusal 
to  give,  among  others,  the  toUowinff  wrIU 
tencharge,reqne8ted  byblm:  "(4)  Ifthere 
was  no  train  In  sight  or  hearing  when  the 
deceased  stepped  on  tbe  track  or  trestle, 
then  It  was  wholly  unnecessary  for  de- 
ceased to  have  stopped  and  looked  and- 
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UsteDed,  and  It  Is  Immaterial  whether  she 
did  so  or  Dot." 

Wertt  Speake  A  CaUabnn  and  M^.  W, 
Qodbe^'t  for  plaintiff.  Humea  A  Sbeffey, 
for  dMendant. 

McClbllan,  J.  1.  Whether  the  spar 
track  of  the  Memphis  &.  Charleston  Ball- 
road  Company  was  rlghttally  In  what 
was  known  as  "Water  Street"  ts  not  a 
material  inquiry  In  this  case.  Railway 
companies  may,  and  frequently  do,  acquire 
the  right  to  lay  their  tracks  In  the  streets 
of  towns  and  cities,  and,  unless  the  ques- 
tion is  raised  In  a  direct  proceeding  to 
oust  them  of  the  use  fur  this  purpose  of 
the  streets,  the  presumption  te,  as  ds* 
Glared  by  the  city  court,  that  they  are  in 
rljcbtful  occupancy  thereof. 

2.  "The  mere  fact  that  persons  living  In 
the  neighborhood  of  a  railroad  track  have 
become  accostomed  to  use  it  to  walk 
upon  without  any  objection  on  the  part 
of  the  railroad  compauy  does  not  In  any 
manner  alter  or  change  the  duty  of  the 
railroad  company  to  such  persons.  They 
are  simply  trespassers. "  And  eTidence  of 
BQch  custom  Is  Irrelevant  and  Inadmissi- 
ble. Railroad  v.  Brinson,  70  Oa.  207.  19 
Amer.  &  Eng.  B.Ca8.42,  and  notes;  Hoppe 
V.  Ballway  Co.,  61  Wis.  357,  21  N.  W.  Rep. 
227,  19  Amer.  A  Eng.  B.  Cas.  74.  and 
notes;  Railroad  Co.  v.  Womack,  84  Ala. 
149.  4  South.  Bep.  618;  Railway  Co.  v. 
Meadows,  10  South.  Rep.  141;  Mason  t. 
Hallway  Co., 6  Amer.  &  Eng.  B.  Cas.  1. 

8.  Evidence  of  the  habits  of  the  person 
injured  In  respect  of  trains,  whether  those 
of  a  prndent  and  careful  person  or  the 
reverse,  Is  never  admissible  In  actions 
soundlnfT  In  damagesfor  personal  injuries. 
Railroad  Co.  v.  Robblus.  (Kan.)  23  Pac. 
Rep.  118;  Chase  v.  Railroad  Co.,  19  Amer. 
ft  Eng.  B.  Cas.  856;  Ballroad  Co.  v.  Col- 
vln.  (Pa.  Sup.)  12Atl.  Bep.  387;  Railroad 
Co.  v.Clarfc,  15  Amer.  &£Dg.  R.  Cas.  261. 

4.  The  fact  that  the  south  end  of  Well 
street,  the  north  end  of  which,  as  origi- 
nally laid  out  and  used,  lay  along  where 
the  ravine  now  Is,  wns  still  open  and  In 
nse  as  a  street,  was  not  relevant  to  any 
isaaeintblscase.  Itisuncontrovertedtfaat 
at  the  time  plaintiff's  Intestate  was  killed 
by  being  knocked  from  the  railway  trestle 
which  spanned  this  ravine  there  was  no 
street  either  In  or  crossing  the  ravine,  and 
no  mode  of  crossing  It  except  npon  the 
timber  of  the  trestle,  and  no  way  open  by 
which  vehicles  or  pedestrians  could  pass 
down  what  had  once  been,  but  had  long 
since  ceased  to  be,  the  northern  part  of 
Wellstreet.  Whatlnfluence  the  Intestate's 
right  to  be  on  the  soath  end  of  that 
street  conid  have  upon  her  or  the  compa- 
ny's rights  and  duties  with  respect  to  this 
trestle  Is  not  conceivable. 

6.  It  Is  not  negligence  in  itself  for  ooe  to 
ef;o«9  over  a  railroad  track  wherever  he 
may  have  occasion  to  do  so.  Before  mak- 
ing tbe  attempt,  however,  he  must  know 
that  no  train,  engine,  or  car  is  approach- 
ing in  sQch  proximity  as  to  render  the  un- 
dertaking dangerous,  it  be  fall  to  use  his 
senses  to  this  end.  If  ordinarily  be  omit 
to  stop  and  look  and  listen  for  trains 
before  going  upon  the  track  for  the  pur- 
pose of  passing  over  it,  bis  act  in  so  doing 


A  C.  B.  CO.  217 


Is  a  negligent  one  per  se;  and,  if  Injury 
result  to  one  thus  on  the  track,  in  conse- 
quence at  not  having  taken  this  precau- 
tion, enjoined  upon  blm  by  tbecommonest 
dictates  ot  prudence  and  care.  It  Is  well 
settled  In  our  Jurleprudenue  that  be  can- 
not recover  for  the  mere  negligence  of  the 
railway  company.  Railroad  Co.  v.  Webb, 
90  Ala.  185.  8  South.  Rep.  518;  Leak  v. 
Railway  Co..  90  Ala.  161,8  South.  Bep.  245. 
And  It  follows,  of  course,  that  one,  ha  ving 
this  right,  with  this  care  and  caution,  to 
cross  the  track  of  a  railway  whenever 
and  wherever  be  bus  occasion  to  be  on  the 
other  side  of  It,  who  takes  this  precau- 
tion, goes  on  the  truck  for  the  purpose  of 
crossing  it,  with  all  the  assurance  bis 
senses  properly  exercised  can  give  him 
that  It  is  safe  to  do  so,  and  yet  from  some 
cause,  against  which  he  conld  not  guard. 
Is  Injured,  he  may  recover;  for  the  law 
does  not  contemplatethatrallroads, road- 
beds, and  tracks  shall  Impede  travelers, 
whether  along  highways  oi*  acroas  coun- 
try, any  more  than  their  pbyslcnl  con- 
formation may  of  necessity  Involve;  and, 
while  tbe  traveler  may  be  negligent  In  at- 
tempting to  cross  without  proper  circum- 
spection, he  Is  never  a  trespasser,  because 
be  is  n«ver  without  this  quslified  right  to 
pass  over. 

6.  But  precisely  the  reverse  of  all  this  Is 
tru9  with  respect  to  one.  whether  in  town 
or  country,  and  whether  the  track  be  upon 
an  embankment,  on  a  level,  or  In  a  cnt,  or 
through  a  tunnel,  or  over  a  trestle,  who 
gets  on  a  railroad  for  the  purpose  of 
passing,  not  across  It,  but  along  its 
course,  and  does  proceed  along  Its  course, 
using  It  as  a  road.  Eiiucb  one  is  essentially 
and  at  all  times  a  trespasser  If  he  be  not 
there  by  tbesanctlon  ofthecompauy ;  and 
he  is  as  much  a  trespasser  whether  he  stop 
and  look  and  listen  before  going  upon  tbe 
track  or  not.  Nor  Is  bis'  attitude  In  this 
respect  In  any  degree  relieved  by  the  ut- 
most diligence  and  care  to  avoid  Injury 
while  proceeding  on  his  way.  This  may 
secure  his  safety,  but  It  renders  him  none 
tbe  lees  a  trespasser.  He,  unlike  one  who 
merely  crosses  the  track,  and  to  whom  it 
Is  only  an  Impediment  to  progress,  wblcb 
he  has  a  right  to  overcome  prudently  and 
carefully,  uses  that  of  which  thecompany 
Is  entitled  to  the  exclusive  use;  and  his 
act  Is  In  the  nature  of  a  conversion,  a 
wrongful  misappropriation,  of  another's 
property  to  his  own  purposes.  In  all 
reason,  and  by  every  analogy  which  the 
law  affords,  be  must  net  upon  hia  own 
peril.  The  company  owes  him  no  datr 
except  that  which  every  man  owes  to  ev- 
ery other  man,  whether  a  trespasser  or 
not,— to  do  no  act  nor  omit  anything,  aft- 
er bis  presence  and  peril  become  known, 
the  doing  or  omission  of  which  would 
tend  to  infilct  injury  opon  him.  There  are 
cases,  and  among  them  that  of  Ballroad 
Co.  V.  Donovan,  84  Ala.  141,  4  South.  Bep. 
142,  which  appear  tn  bold  that  those  oper^ 
atlng  a  railroad  In  a  town  or  city  or 
through  a  thickly  populated  district,  where 
there  is  occasion  for  people  to  pass  along 
the  track,  and  a  usage  to  that  effect,  owe 
the  duty  ot  keeping  a  vigilant  lookout  for 
such  persons  at  soeh  places.  This  doc- 
trine does  not,  in  oar  opinion,  consist 
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wltb  that  declared  In  the  Bucceedlns  cases 
of  Railroad  Co.  t.  Womack,  84  Ala.  149, 
4  South.  Rep.  618.  and  Railway  Co.  t. 
Cbewnlng.  (Ala.)  8  South.  Rep.  458,  nor 
with  the  general  doctrine,  now  thorough- 
ly established  in  this  court,  that  one  who 
la  injured  In  consequence  of  belntp  neg^li- 
gently  on  a  railroad  track  cannot  recover 
unless  tbe  railroad  employes  are  guilty  of 
aacb  gross  negligeDCO  or  reckleflsnew  as 
amount  to  wantonness  or  an  Intention 
to  Inflict  the  injury,  and  that  this  wan- 
tonness and  Intention  to  do  wrong  can 
never  be  Imputed  to  them  unless  they  act- 
ually know  (not  merely  ought  to  know) 
the  perilous  position  of  tbe  person  on  the 
track,  and  with  sucb  knowledge  fail  to  re- 
.sort  to  every  reasonable  effort  to  avert 
dlBastroas  eonseqaencea.  And  tbla  doc- 
trine applies  aa  well  to  densely  popolated 
neighborhoods  In  tbe  country,  and  to  the 
streets  of  a  town  or  city,  as  to  the  soli- 
tude of  the  plains  or  forest.  Railway  Co. 
V.  Lee,  (Ala.)  9  Sonth.  Rep.  280;  Railroad 
Co.  V.  Vance,  Id.  574;  Railroad  Co.  v. 
Traromelt.  Id.  870;  Railroad,  etc.,  Co.  v. 
YHugban,  Id.  468.  That  these  adjudica- 
tions establish  that  there  can  be  no  re- 
covery In  such  cases  for  the  mere  negli- 
gent failure  to  see  the  trespasser  In  time  to 
avoid  injuring  him  cannot  be  doubted.  A 
duty,  for  a  violation  of  which  no  redress 
is  afforded,  Is  an  anomaly.  It  cannot  In 
any  Iwal  sense  be  said  to  be  a  duty  at 
all.  Hence  It  must  be  that  trainmen  are 
under  no  duty  to  keep  a  lookout  for  such 
persons,  since  confessedly  their  failure  to 
do  BO  involves  no  liability  upon  their  em- 
ployers, and  warrants  no  redress  to  the 
injured  persons  In  consequence  uf  nuch 
fail  ure.  And  the  principle  declared  in  Don- 
ovan's Case  mast  be  confined  to  persons 
exercising  the  undoubted  but  qnallfled 
right  to  cross  4  railroad  track.  Fur  snch 
persona  a  lookout  maat  be  maintained, 
since  they  are  in  no  sense  trespamsera, 
haTlng  always  the  right  to  pass  over  Che 
track,  and  doing  so,  when  due  care  is  ob- 
served by  them,  not  at  tbelr  own  peril, 
but  upon  the  Implication  that  tbe  compa- 
ny Wl1l»  in  recognition  of  their  right,  keep 
a  lookont  for  them,  and  conserve  tbelr 
safety.  Persons  traveling  on  the  track, 
having  under  no  circumstances  a  right  to 
do  BO,  can  never  assume  that  railroad 
employes  will  be  on  the  alert  to  discover 
them  In  their  wrong-doing.  Tbe  latter 
are  authorised  to  presume  that  the  road- 
bed will  not  be  thus  wrongfully  Intmded 
upon  and  used,  and  are  jnatifled  In  acting 
upon  this  presumption .  It  Ib  only  when  tbe 
presumption  of  tbe  absence  of  trespaHsers 
is  displaced  by  the  knowledge  of  their 
presence  that  the  duty  to  observe  all  rea- 
sonable care  and  prudence  to  avoid  Injur- 
ing them  arises  and  Is  upon  trainmen. 

7.  In  tbe  case  at  bar  the  person  killed 
did  nut  Intend  and  was  not  attempting 
to  simply  cross  the  track,  but  she  was  up- 
on and  proceeding  along  the  track  over  a 
high  trestle  of  considerable  length.  To 
thill  effect  the  evidence  is  free  from  conflict. 
Hence,  whether  she  stopped  and  looked 
and  listened  before  entering  upon  tbe 
track  for  approaching  traimi,  whether, 
bad  she  done  so,  she  would  bare  been  ap- 
prised of  the  approach  of  tbe  train  which 
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killed  her.  and  whether  she  was  attentive 
and  diligent  to  discover  the  approach  of 
a  train  while  proceeding  along  the  track, 
are  each  and  all  wholly  immaterial  In- 
quiries. No  possible  solution  of  any  one 
or  all  of  them  could  have  affected  her 
statns  with  respect  to  the  train,  or  the 
duties  of  tbe  trainmen  with  respect  to 
her.   Had  she  seen  or  beard  tbe  train  ap< 

f»roachlng,  and  gone  npon  the  trestle, 
rom  wbk'h  there  was  no  escape  abort  of 
ontracing  tbe  train  to  tbe  further  end  of 
it,  in  front  of  the  moving  cars. this  would, 
according  to  the  Intimation  in  Railway 
Co.  V.  Lee.  supra,  have  been  sach  reckless- 
ness on  her  part  as  would  have  defeated 
recovery  by  her  administrator,  even  bad 
tbe  trainmen  themselves  been  guilty  of 
gross  negligence  amounting  to  wanton- 
ness; but  It  is  not  pretended  that  she 
either  saw  or  beard  tbe  train  before  going 
on  tbe  trestle,  and  it  Is  to  he  doubted  w  beth- 
er  she  ever  became  aware  of  Its  proximity 
till  stricken  by  It.  But  she  was  wrong- 
fully at  the  place  where  she  was  killed. 
She  was  a  naked  trespasser,  wholly  re- 
gardless of- tbe  precautions  she  may  or 
may  not  have  taken  Itefore  going  on  tbe 
track,  or  while  proceeding  along  It.  Her 
negligence  and  wrong  In  being  there 
would,  as  tt  matter  of  law,  and  to  be  so 
declared  by  the  court,  be  a  complete  de- 
fense lu  thia  case,  so  far  as  defendant's  lia- 
bility Is  attempted  to  be  rested  on  tbe 
mere  negligence  of  its  employes;  and,  on 
the  other  hand,  nucb  negligence  would  not 
preclude  a  recovery  If  tbe  defendant's  em* 
ployes  were  guilty  of  that  wantonness 
or  recklessness  which  Is  Imputable  from 
wrongful  acts  or  omissions  on  tbelr  part 
after  they  discovered  her  peril,  and  this 
thongh  she  had  been  wholly  lacking  In 
care  and  circumspection  at  tbe  moment  of 
going  on  tbe  track  and  while  proceeding 
along  it.  So  that  it  Is  manifest  that  the 
ruling  and  charges  of  the  trial  court  In 
respect  of  her  supposed  lack  of  diligence 
and  prndeoce  In  going  on  tbe  track  with- 
out stopping  and  looking  and  listening 
for  a  train,  and  in  proceeding  along  the 
track  without  keeping  a  vigilant  onnook 
for  its  approach,  are  mere  abBtraet^ons 
In  tbe  case,  which,  whether  correct  In 
themBelvflS  or  not,  can  exert  no  Influence 
npon  tbe  facts  of  either  appeal.  Of  this 
character  are  charges  2,  6,  8,  and  9,  given 
at  tbe  instance  of  tbe  defendant,  and 
charge  4.  refused  to  plaintiff.  In  some  61 
tbe  charges  referred  to  given  for  defend* 
ant,  and  la  those  nombered  1, 4,  6, 7,  ol 
defendant's  series,  as  also  in  the  coort*!! 
general  charge,  the  propositions  that  the 
railroad  company  was  not  a  trespasser  In 
the  street;  that  the  Intestate  was  a  tres- 
passer on  tbe  company's  track;  that  tbe 
defendant  owed  her  no  duty  but  that  of 
resorting  to  all  reasonable  effort  to  con* 
serve  her  safety  after  her  peril  was  dis- 
covered; that  her  presence  on  the  trestle 
was  negligence  perse;  and  that  tbe  plain- 
tiff was  not  entitled  to  recover  nnless  tbe 
Jury  found  that  tbe  trainmen,  after  becom- 
ing aware  of  the  intestate's  position  and 
danger,falled  to  exert  themselves  to  avert 
the  disaster,  etc.,— areclearly  stated  in  ac- 
cordance with  the  foregoing  opinion ;  and 
the  assignmentB  of  error  by  the  original 
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appellant,  which  proceed  on  a  dlflerent 
theory  as  to  the  pnnclples  of  law  obtain- 
iDg  In  the  premlaes.  are  uutenahle. 

8.  If  it  be  sapposed  that  charge  No.  8 
f^ven  tor  defendant  Is  lanlty.  in  that  It 
declared  "there  Is  no  evidence  before  the 
jary  ol  any  pecuniary  damages  to  the 
plaintiff  by  reaaon  of  the  death  ol  his  In- 
testate," tbeinflrmlty  will  sot  avail  on 
this  appeal,  because,  the  Jury  having  ex- 
pressly found  that  pecuniary  damages 
were  Inflicted  upon  the  plalutlff,  and  re- 
turned a  verdict  thertffor,  cbls  declaratloo. 
It  erroneous,  could  not  have  Involved  In- 
Jury  to  the  appellant  In  chief.  Donovan 
V.  BaJIroad  Co.,  78  Ala.  429;  Garrington 
V.  Kaltroad  Co.,  88  Ala.  472. 6  Rontb.  Bep. 
910.  The  cross-appellant  (the  railroad 
company)  has  withdrawn  all  the  assign- 
mentfl  of  error  originally  made  by  It  ex- 
cept that  one  which  Is  addressed  to  the 
refoaal  of  the  trial  court  to  instmct  the 
Jory  to  retorn  a  verdict  for  defendant  If 
tbey  believed  the  evidence.  This  charge 
flbonid  neTer  be  given  when  the  evidence 
on  a  material  point  is  conflicting,  or 
when,  whether  confllctlns:.  strictly  speak- 
ing, or  not,  It  affords  a  legitimate  Infer- 
ence adverse  to  the  party  requesting  the 
Inatrnctlon.  The  pivotal  Inquiry  lu  this 
case  was  whether  defendant's  employee 
did  all  In  their  power  to  avert  thedisaster 
after  becoming  aware  of  the  Intestate's 
prea«iceand  peril.  The  affirmatlvecharge 
was  asked  by  the  defendant  on  the  theory 
that  tbey  fully  acqoltted  themselves  in 
this  regard;  but  we  are  not  prepared  to 
say  that  tbe  jury  were  not  aatboricRd 
from  all  tbe  circumstance  In  evidence  to 
infer  the  contrary,  and  hence  oor  conclu- 
sion tbat  tbe  charge  was  properly  refused. 
Tbe  foregoing  considerations  determine 
all  the  qneatlonB  reserved  on  both  appeals 
against  tbe  respective  appellants,  and  tbe 
JndgmeiKt  on  each  appeal  is  affirmed. 

Walkbb,  Jm  not  sitting. 

(M  Ata.  4<7) 

Brinson  at  al.  v.  EdVardb. 
(Suprame  Cdwt  qf  AlaXmma.  Nov.  10, 1891.) 
FkAonoB  OS  Appbu  —  Bbcobd  —  Fuadutsb— 

FEini)ni.SHT  CoiITSTl,!fOB  —  PBsntBSNcsa  — 

Fsoor  OF  R88n>B}rcB. 
1,  Althtmgh  it  Is  not  the  function  of  a  bill  of 
exceptions  to  show  the  pleadings  In  a  cause,  and 
as  a  rale,  when  they  are  not  set  ont  In  the  rec- 
ord, the  locsamption  is  that  the  cause  was  tried 
on  the  general  issue,  and  that  no  special  pleas 
were  interposed,  yet,  where  the  record  is  wholly 
silent  on  Uie  subject,  and  the  bill  of  exceptions 
states  that  a  oertain  special  plea  was  filed,  and 
its  redtals  show  that  tbe  matters  Disced  by  both 
parUes,  and  coosldered  by  tiie  court  without  ob- 
Jectlon,  were  such  as  conld  only  have  been  pre- 
sented by  the  plea  taentioned,  tbe  presnmption 
that  it  was  nut  filed  will  not  be  indulged. 

8.  Where  one  sells  a  stock  of  goods  at  Ito  fair 
value,  and  receives  payment  in  the  disohax^  of 
an  Knteoedent  debt,  and  the  notes  of  the  pur- 
chaser for  the  balance,  and  the  notes,  together 
with  his  remaining  personalty,  do  not  exceed  In 
valne  the  amount  of  exemption  to  which  he  Is 
entitled,  tbe  effect  of  the  transaction  is  to  make 
an  authorized  preference  among  theseller'a  cred- 
ibvs,  and  secure  to  him  a  sum  of  money  which  is 
not  liable  to  bis  other  debto:  and  the  fact  that 
notes  were  taken  in  part  payment  of  the  pnr- 
<dtase  does  not  rendertiie  tinnsaotion  fraudulent, 
rtnce,  a»  the  notes  we^e  .Included  la  the  exemp- 


tion, the  change  was  merely  In  the  form  of  the 
property  exempted,  and  did  not  therefore  involve 
any  pr^udice  to  tbe  rights  of  the  creditors, 

8.  In  an  action  1^  the  purohaser  to  reoover 
for  tbe  wrongful  attachment  of  said  property  it 
appeared  that,  although  the  debtor  was  described 
in  tbe  bill  of  sale  as  being  of  a  certain  county  in 
the  state,  tbere  was  no  dfreot  evidence  upon  the 

auestion  of  his  reeidenoe,  nor  was  it  shown  that 
ie  faot  of  his  residence  was  conceded.  Beld, 
that  since,  under  Code  1886,  |  2507,  exempting 
the  homestead  of  every  "resident"  in  the  state, 
and  section  25tl,  exempting  the  personalty  of 
such  "resident"  to  a  certain  amoant,  tbe  debtor 
was  not  entitled  to  claim  the  said  notes  as  exempt 
unless  he  was  a  resident;  and  since,  if  he  was 
not  so  entitled,  the  transaotlDn  was  void  as  an 
attempt  to  binder  and  dd^  creditors,  the  faot 
of  his  residence  should  not  nave  been  assumed 
by  the  court  in  Its  Instractions,  but  should  have 
oeea  sabmitted  to  the  Jury. 

Appeal  from  circuit  court,  Lowndes 
county;  John  Mookk,  Judge.  Beversed. 

This  was  an  action  by  M.  L.  Kdwards 
against  Bobert  E.  Brlnson,  sheriff  of 
Lowndes  county,  and  others,  to  recover 
damages  for  an  alleged  trespaaa  tn  the 
seizure .  under  an  attachment  Issned 
against  one  Avenger  In  favor  of  Goetter, 
Well  &  Co.,  of  certain  goods  which  were 
alleged  to  have  been  tbe  property  of  the 
plaintiff.  Tbe  followlug  facta  were  uadle- 
puted:  Tbat  the  Roods  bad  belonged  to 
Avenger;  tbat  while  they  belonged  to 
talm  he  was  Indebted  to  Qoetter,  Well  * 
Co.,  a  firm  doing  boslncsa  In  the  city  of 
Montgomery,  Ala. ;  that  bo  trandterred 
the  same  to  tbe  appellee ;  tbat  the  alleged 
consideration  for  the  said  transfer  was 
certain  debts  due  to  the  appellee  and  to 
the  wife  of  Avenger,  which  amounted  to 
f8S0.64;  tbat  tbe  value  pntapon  thegoods 
by  Avenger  and  Edwardeatthe  tlmeoftbe 
purchase  was  f 1,231.54;  tbat  for  the  differ- 
ence between  the  alleged  consideration 
and  tbe  alleged  Indebtedness  Edwards  ex- 
ecuted to  Avenger  his  promissory  note, 
payable  at  a  future  date;  that  ut  the 
time  of  the  sale  to  Edwards,  Avenger  owed 
Qoetter,  Well  &  Co.  for  the  debt  upon 
which  the  attachment  waa  laaned,  and 
other  persons,  and  wa8lnBolTent,andtbeBe 
tacts  were  known  to  the  plaintiff,  Ed- 
wards; that.  In  addition  to  the  goods 
sold  by  Avunger  to  Edwards,  Avenger  at 
the  time  of  the  sale  owned  other  personal 
property,  worth  between  four  and  five 
hundred  dollars;  but  there  was  no  evi- 
dence as  to  whether  Avenger  was  at  that 
time  a  resident  of  the  state  of  Alabama. 
There  was  some  conflict  in  the  evidence  as 
to  the  actual  value  of  the  goods  sold, 
some  of  tbe  witnesses  valuing  them  as 
low  as  $800.  The  court,  in  Its  general 
charge  to  the  Jury,  instructed  them  that, 
"If  tbey  believed  from  the  evidence  tbat 
A  vengpr  owed  Edwards  and  hla  wile  bona 
/Irie  debts  aroonntlng  to  9880.64,  and  tbat 
tbe  amount  of  the  notes  taken  by  Avenger 
from  Edwards,  payable  to  him.  Avenger, 
would  not,  together  with  tbe  value  of  the 
other  personnl  property  owned  by  Aven- 
ger, exceed  the  sum  of  one  thousand  dol- 
lars In  value,  then  the  jury  must  And  a  ver- 
dict for  the  plaintiff."  To  tbis  part  of  the 
general  charge  the  defendants  duly  except- 
ed, and  also  reserved  an  exception  to  the 
court's  giving  the  tollowlng  charge  In 
writing,  at  tbe  request  ol  tbe  plaintiff: 
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"The  fact  that  Avenger  was  Inaolvent  at 
the  time  of  the  sale  ivoold  moke  no  dttfer- 
ence  II  the  debt,  as  stated  In  the  hill  of  Bale, 
was  honestly  due  to  Edwards,  if  the 
goods  were  taken  In  absolute  payment  of 
the  debt,  aod  If  the  goods  taken  for  the 
debt  were  not  greatly  In  excess  in  valne  ot 
the  amonDt  of  the  debt.**  The  defendants 
then  requested  the  court  to  give  several 
written  ehai^ces.and  reserved  separate  ex- 
ceptions to  the  conrt's  refusal  to  give  each 
of  them;  bat  it  Is  not  deemed  necessary  to 
set  them  ont  In  detail.  There  was  Judg- 
ment for  the  plaintiff  In  the  amount  ot 
•1,120.14.  The  defendants  appeal. 

Tompkins  &  Tro^Kand  A.  A.  Wtleyftor 
apppllaDta.   Watta  &  Sod,  tor  appellee. 

Walkbb,  J.  In  the  record  proper  no 
mention  Is  made  of  any  plens  filed  by  the 
defendants,  nor  Is  there  anything  In  the 
Judgment  entry  to  Indicate  upon  what  Is- 
sues the  case  was  tried.  The  bill  of  excep- 
tions recites  thafthedfttendantStlnsburt, 
bycoDsent  plead  the  general  Issue  and  Jns- 
tlflcation  under  a  writ  of  attachment  Issued 
against  D.  B.  Avenger."  It  Is  true  that 
It  Is  not  a  f  auction  nt  the  bill  ot  exceptions 
tn  show  the  pleadings  In  a  cause,  and 
that,  as  a  rule,  when  the  pleas  are  not  set 
out  In  the  record  proper,  the  presumption 
to  be  Indulged  on  appeal  Is  that  the  case 
was  tried  on  the  general  Issue,  and  that 
special  pleas  were  not  Interposed.  Pollab 
V.Searcy.  84  Ala.  259,  4  South.  Sep.  187; 
Hatchett  v.  Holton,  76  Ala.  410.  In  no 
event  can  a  recital  In  the  bill  of  exceptions 
be  allowed  to  contradict  the  record  as  to 
a  matter  which  ought  to  appear  In  the 
record  proper.rBtbertbaa  In  the  bill  of  ex- 
ceptions. Conrle  r.  OoodwlB.  89  Ala.  669, 
8  South.  Rep.  9.  If,  however,  the  record 
proper  Is  wholly  silent  as  to  what  Issues 
were  presented  by  the  defendant,  but  the 
bni  ot  exceptions  states  that  a  certain 
special  plea  was  filed,  and  the  whole  tenor 
ot  Its  recitals  shows  that  the  matters 
urged  by  both  parties  and  considered  by 
the  court  without  objection  were  sncb  as 
eoald  have  been  properly  presented  only 
by  the  special  plea  mentioned,  then  It  can- 
not be  said  that  the  statement  ot  the  bill 
ot  exceptions  that  such  pica  was  inter- 
posed is  a  contradiction  ot  the  record 

ftroper  In  this  regard;  and,  in  such  case, 
t  seems  more  reasonable  to  look  to  the 
showing  made  by  bill  of  exceptions  than 
to  disregard  It  altogether,  and  Indulge  an 
Indisputable  presumption  that  the  only 
plea  that  was  filed  was  one  which  did  not 
present  the  question  which,  without  ob- 
jection of  either  party,  was  treated  as  the 
main  matter  of  contention  in  the  trial. 
In  Petty  v.  Dill,  68  Ala.  641,  this  court  de- 
clined to  Ignore  a  plea  which  appeared 
only  In  the  bill  ot  exceptions,  though  it 
was  fully  recognized  that  that  was  not 
the  proper  place  for  ft.  From  the  reHtal 
In  the  bill  of  exceptions  In  this  case  of  the 
evidence  Introduced  by  both  the  parties, 
from  the  part  ot  the  general  charge  of  the 
court  to  which  an  exception  was  reserved, 
from  the  charge  given  at  the  request  of 
tiie  plaintiff,  and  from  the  charges  re- 

S nested  by  the  defendant  and  refused.  It 
early  appears  that  the  contest  in  the 
trial  court  was  on  the  question  of  the  va- 


lldity,  as  against  the  defendants,  who  were 
attaching  creditors  of  Avenger,  of  his  sule 
of  the  stock  of  goods  to  the  plaintiff.  Con- 
ceding that  that  question  could  have  been 
raised  only  by  a  plea  ot  Justification  under 
legal  process,  though  the  attaching  cred- 
itors themselves  were  parties  defendant, 
whteh  was  not  the  fact  in  the  case  of  Dan- 
lei  Hard  wick,  8S  Ala.  667.  7  South.  Sep. 
188,  still  wedo  not  feel  at  liberty  to  Indulge 
the  presumption  that  such  plea  was  not 
Interposed  merely  because  thurecord  prop- 
er Is  silent  on  the  subject,  when  the  bill  of 
exceptions  aCBrmatlvely  statos  that  there 
was  snch  a  plea,  and  makes  such  a  show* 
lug  ot  the  proceedings  on  the  trial  that  a 
presumption  of  the  non-existence  of  the 
plea  would  Involve  the  Imputation  upon 
both  the  parties  litigant  and  upon  the 
trial  court  that  they  addressed  themselves 
almost  exclusively  to  questions  not  pre- 
sented by  the  pteadiugs.  In  such  circum- 
stances, to  avoid  imputing  error  to  the 
trial  court,  It  will  be  presumed  that  the  Is- 
sues npon  which  It  Is  manifest  that  the 
case  was  tried  wore  duly  presentetl  by  the 
pleadings.  In  the  present  case  we  can- 
not presume  that  the  special  plea  of  Jus- 
tification under  legal  process  was  not  In- 
terposed, and  the  rulings  of  the  trial  court 
upon  the  question  of  the  validity  of  said 
sale  will  bereviewed.  Those  rulings  appear 
In  their  proper  place  In  the  bill  of  excep* 
tlons.  So  far  as  the  pleadings  are  con- 
cerned, the  bill  ot  exceptions  is  looked  to 
only  for  the  purpose  of  ascertaining  that 
the  Issue  Involved  by  the  special  plea  in 
question  wasralscd.  Chandler  v.  Chandler, 
87  Ala.  800,  6  South.  Hep.  158. 

There  was  evidence  tending  to  show  that 
the  stock  of  goods,  valued  by  the  parties 
at  $1,231.54,  was  sold  by  Avenger  at  that 
price,  and  that  he  was  paid  therefor  by 
the  discharge  of  debts  against  him, 
amounting  to  $830.54,  and  in  the  two 
notes  ot  tne  purchaser  for  thebalance.  As 
only  part  of  the  consideration  was  the 
payment  of  antecedent  debts,  the  validity 
ut  the  sale  as  against  other  creditors  Is  to 
be  determined  by  the  rules  governing 
sales  by  debtors  for  a  new  consideration. 
Owens  V.  Hobble,  82  Ala.  466,  8  South. 
Rep.  145.  In  such  a  case,  though  the  pur- 
chaser pays  a  full  price,  yet,  if  he  Is  charge- 
able with  notice  that  theseller  Is  insolvent 
or  in  tailing  circumstances,  and  that  it  Is 
his  purpose  by  the  sale  to  put  his  property 
beyond  reach,  or  otherwise  to  hinder,  de- 
lay, or  defraud  his  creditors,  then  such  sale 
la  invalid  as  against  other  creditors.  Leh- 
man V.  Kelly,  68  Ala.  192.  An  insolvent 
debtor  has  the  right  to  pay  one  or  more 
ot  his  debts  in  preference  to  all  others, 
though  by  so  doing  his  remaining  credit- 
ors are  left  empty'handed ;  bntlnsecnring 
his  own  claim  the  preferred  creditor  must 
not  fraudulently  aid  the  debtor  in  putting 
beyond  thereach  of  other  creditors  proi>er- 
ty  wblch  they  have  the  right  to  reach  and 
subject.  The  other  creditors  cannot  com- 
plain ot  such  transaction  II  it  cannot  have 
effect  to  hinder,  delay,  or  defraud  tUum  as 
to  some  resource  to  which  they  are  en- 
titled as  a  matter  ot  right  forthe  payment 
of  their  claims.  The  sale  of  his  property 
by  an  Insolvent  debtor  may  be  made  the 
means  of  preferring  not  only  the  purchaser. 
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but  other  favored  L'redltora.  Ab  such  pref- 
erences are  allowable,  and  the  act  Itself 
iB  le^^al,  the  faet  that  the  reanlt  Is  to  leave 
other  creditors  unprovided  tor  does  not 
render  the  transaction  assailable  by  them, 
for  the  appropriation  of  the  property  Is 
each  as  the  law  permits.  Carter  v.  Cole- 
man, 84  Ala.  256.  4  South.  Rep.  161.  In  the 
cam  Just  dted  only  a  part  ol  the  consider- 
ation was  an  antecedent  debt  due  to  the 

frarcbaser.  The  seller  received  the  balance 
n  cash,  to  be  used  in  paying  other  credit- 
ors, and  It  was  so  used.  The  sale  was 
sustained  against  the  attack  of  creditors 
who  were  not  provided  for.  It  would 
have  been  equally  leffitimate  tfsoch  cash 
balance  had  been  paid  to  the  debtor,  to 
be  retained  by  htm  as  exempt, If  sucb  sum, 
toKether  with  bin  remaining  property,  did 
not  amount  to  more  than  he  coulJ  claim 
In  that  mode.  To  the  extent  that  ex- 
emptions are  allowed,  the  debtor  has  as 
much  riKht  to  prevent  IjIb  creditors  reach- 
ing property  that  may  be  bo  claimed  as  be 
has  to  dlspoBB  of  any  of  bla  property  for 
the  payment  of  preferred  debts.  A  pro- 
vision for  the  authtirlied  exemptions  is  an 
lawful  as  n  provision  for  the  preferential 
payment  of  debts.  A  creditor  has  no 
right  to  complain  of  the  appropriation  of 
the  debtor's  prt^perty  to  either  of  these 
purposes,  for  in  neither  case  is  be  nnlaw- 
fnlly  deprivi>d  of  an  opportonlty  of  reach- 
Injr  property  wbleb  be  has  the  rigb  t  to 
subject.  If  Avenger,  aa  a  resident  of  this 
state,  was  entitled  to  exemptions  of  per- 
sonal properly,  if  the  debts  which  formed 
part  of  the  consideration  for  the  sale  of 
the  stock  of  goods  were  Justly  due,  if  the 
two  notea  made  payable  to  Avenger,  to- 
Ketber  with  hia  rerualning  personal  prop- 
erty, amounted  to  no  more  than  f1,000  in 
value,  and  the  sale  of  the  stock  of  goods 
was  for  a  fair  and  adequate  considera- 
tion, then  the  whole  effect  of  the  transac- 
tion was  to  make  anaatborized  preference 
among  the  seller'e  creditors,  and  secure  to 
him  a  sum  of  money  which  was  not  liable 
to  bis  other  debts.  It  is  plain  that  Aven- 
ger bad  the  right  to  pay  the  preferred 
debtn  with  their  erinlvalent  In  value  from 
the  stork  of  goods,  and.  If  what  was  left, 
together  with  his  other  personal  property, 
did  not  amount  to  more  than  $l,OOUIn 
valoe,  and  be  was  a  resident  of  the  state, 
heeoold  have  dlspoBed  of  such  remainder 
of  tb«  stock  jDBt  as  he  pleased ;  for,  if  the 
debtor's  property  does  not  exceed  In  val- 
oe the  amount  exempted,  the  exemption 
privilege  is  attached  to  It  by  operation  of 
the  statute,  without  any  act  of  selection 
by  hlm,andcreditora  cannot  be  prelndlced 
by  any  disposition  of  property  which  is 
not  liable  to  their  demands.  Nance  v. 
Manee.  84  Ala.  875,4  South.  Rep.  6!>9;  Alley 
T.Daniel,  75  Ala.  408;  Myers  v.  Conway, 
90  Ala.  109,  7  South.  Rep.  639.  By  selling 
the  whole  stock  in  bnlk,  and  taking  notes 
or  cash  for  the  difference  between  its  esti- 
mated value  and  thedebtspaid,nogreater 
benefit  was  reserved  to  the  debtor,  nor 
was  tbe  position  of  his  creditors  changed 
for  the  worse.  Whether  tbe  property  that 
could  be  claimed  aa  exempt  was  disposed 
of  Id  the  one  way  or  the  other,  the  result 
woDld  not  be  to  secure  to  the  debtor  any- 
thing more  than  be  was  entitled  to  retain. 


or  to  put  out  nf  the  way  of  other  creditors 
any  property  which  they  had  the  right  to 
have  applied  to  the  satisfaetton  of  th6ir 
claims.  No  more  In  the  one  case  than  lu 
the  other  does  the  debtor  acquire  any  ben- 
efit beyond  what  the  law  would  have  se- 
cured to  him.  McDowell  v.  Steele.  87  Ala. 
493,  6  Sontta.  Rep.  288.  If  Avenger  was 
entitled  to  exemptions.  It  could  make  no 
possible  difference  to  his  creditors  whether 
the  property  retained  by  him  as  exempt 
consisted  of  a  part  of  a  stock  of  goods  or 
of  the  equivalent  In  value  thereof  in  notes 
or  in  cash.  There  is  nothing  for  creditors 
to  complain  of  In  a  transaction  which 
cannot  have  effect  to  work  any  detriment 
to  their  rights  In  reference  to  the  property 
of  the  debtor.  The  charges  requested  by 
the  defendants  areframed  upon  the  the- 
ory that,  though  the  excess  In  value  of 
the  stock  of  goods  above  the  sum  of  the 
debts  paid  therewith, together  with  Aven- 
ger's other  property,  did  not  amount  to 
more  than  he  could  claim  as  exempt,  yet, 
it  notes  payable  In  tbe  future  were  taken 
by  tbe  debtor  for  such  excess,  the  law 
would  pronounce  the  transaction  fraudu- 
lent as  against  other  creditors.  Our  con- 
clusion Is  that  such  a  mere  change  In  form 
of  a  part  of  the  debtor's  exempt  property 
could  not  vitiate  the  transaction,  as  thr 
change  InvolTee  no  prejudice  to  the  right 
of  creditors,  and  that  the  charges  were 
properly  refused. 

Avenger  was  not  entitled  to  exemptions 
unless  he  was  a  resident  of  this  state. 
Code  1SH6,  g§  2507,  2.'ill.  The  poHltlon  as- 
sumed by  the  plaintiff  was  that  the  trans- 
action by  which  he  acquired  tbe  stock  of 
gr)ods  could  not  be  vitiated  by  the  fact 
that  notes  were  given  for  the  balance  of 
the  purchase  price,  and  that  they  were 
made  payable  in  the  future,  because  such 
notes  became  part  of  the  exemptions  al- 
lowed by  the  law  to  the  debtor.  To  the 
maintenance  of  this  position  proof  of  the 
debtor's  residence  in  this  state  was  es> 
sential.  In  the  bill  of  sale  Avenger  Is  de- 
scribed as  "of  the  county  nf  Lowndes  and 
state  ol  Alabama,"  but  tbe  record  dis- 
closes  no  direct  evidence  upon  the  ques- 
tion of  his  residence;  and  it  Is  not  shown 
that  tne  fact  of  bis  residence  In  Alabama 
was  conceded.  In  the  absence  of  an  ad- 
mission as  to  a  material  fact,  unless  it  ap- 
pears that  sneta  fact  was  dearly  shown, 
and  that  It  was  not  contested,  the  evi- 
dence In  regard  thereto,  though  clear  and 
without  conflict,  must  be  submitted  to 
the  Jury ;  and  the  trial  court.  In  charging 
tbe  Jury,  has  no  right  to  assume  the  extxt- 
enceof  such  fact  as  established.  1  Brick. 
Dig.  p.  886,  §  8;  8  Bricb.  Dig.  p.  114,  $  118 
et  seq.  While  it  does  not  appear  from 
the  bill  of  exceptlona  that  there  was  any 
dispute  in  regard  to  this  material  fact, 
yet  It  Is  not  shown  that  the  existence 
thereof  was  conceded,  or  that  the  defend- 
ant In  any  way  waived  the  right  to  take 
advantage  of  what  was  perhaps  an  Inad- 
vertence on  tbe  part  uf  the  plaintiff  In  fall- 
ing to  Introduce  proof  on  tne  But)Ject.  In 
the  absence  of  any  snch  sbo  wing,  thecourt 
could  not  assume  that  such  fact  was  ad- 
mJtted.  Carter  v.  Chambers,  79  Ala.  22B. 
The  part  of  tbe  general  charge  to  which 
exception  was  reserved  was  faul  ty  In  falling 


Digitized  by 


222 


SOUTHERN  REPORTER.  Vol.  10. 


(Ala. 


to  sabmit  to  tbe  Jary  the  queetioa  of 
the  debtor's  residence.  The  transaction 
there  hypotheftlxed  coald  not  aB  a  matter 
nl  law  DO  pronouDced  valid  iinleaa  the 
fact  existed  which  would  entitle  tbe  debt- 
or to  claim  exemptions.  If  that  fact  did 
not  exist,  and  the  balance  of  the  purchase 
price  for  the  property  sold  was  paid  to 
the  debtor  In  cash,  sucli  circumstances 
could  have  been  looked  tu  by  tbe  jury  in 
determining  the  bon/i  Sdes  of  tbe  trannac- 
tlon,  (Levy  v.  WllUamB,  79  Ala.  171 ;)  and 
if.  as  In  tbe  present  case,  such  balance 
was  secured  to  be  paid  to  the  debtor  in 
the  future,  there  was  Involved  such  a 
hlDdBring  and  obstruction  of  the  other 
creditors  as  to  render  the  transaction 
voidable  by  them,  (McDowell  v.  fciteele. 
supra.)  In  the  Instruction  under  consid- 
eration the  fact  of  Avenger's  residence  in 
this  state  shoald  have  been  hypothesised. 
The  fallnre  to  do  so  renders  the  charge 
erroneouH.  For  this  error  tbe  judgment 
mustbereveraed.  Reversedand  remanded. 


(M  Ala.  4BS) 

Oduu  V.RUTLEDQE&  J.  B.Co.,  (two  cases.) 
(Supreme  Court  of  Alabama.  Nov.  11, 189L) 

EMIKEMT  DOHJUK— SdbIUSSIOK  to  AHBITRi.T10IT — 

AwABD— Dakaobs  vob  Riqht  ofWat— Rbfubai. 
TO  Abidb  bt— Tbndbb— Rbooed  as  ArpuLr— 

PLBlDlHSft— ESTOPFBL. 

1.  Const.  Ala.  art.  1,  S  24,  declarer  that  ptlvato 

?iroperty  shall  not  be  taken  for  private  use,  or 
or  the  use  of  corporations  other  than  maniolpal, 
without  the  consent  of  tbe  ovmer,  provided,  bow- 
ever,  that  tbe  general  assembly  may  by  law  se- 
oure  to  persons  or  corporatioiis  tbe  rifcht  of  way 
over  the  lands  of  other  persons  or  corporations, 
and  regulate  the  exercise  of  the  rtgbtt  tberelu 
reserved.  The  Code,  art.  2,  tiL  2,  pt  S,  com- 
meool&g  at  section  ^07,  ivovides  for  oondemna- 
tlott  proceedings  in  tbe  probate  court  Section 
8SL6  provides  that  the  order  of  ooDdemnatlon 
shall  vest  in  the  applicant  tbe  easement  proposed 
to  1>e  acquired,  for  the  uses  and  purposes  stated 
in  the  application,  bnt  for  no  other.  Held,  that 
under  an  agreement  to  submit  to  arbitration  a 
dispate  "coQceming  a  right  of  way"  for  a  rail- 
road ia  connection  with  the  said  provisions,  and 
inwvlding  that  "the  determination  of  the  location 
and  tbe  damage  for  the  right  of  w^"  should, 
be  left  to  tbe  arbitrators,  no  greater  interest  In 
tbe  land  was  secored  to  the  railroad  than  would 
have  been  secured  to  it  by  oompolsory  proceed- 
ings under  the  statute,  and,  altbougb  tt  had  the 
right  to  remove  all  buildings  and  improvements 
on  the  riAt  of  way,  the  property  In  snch  baild- 
ings  and  improvements  remained  in  tbe  owner  of 
the  land. 

2.  Where  arbitration  is  agreed  upon  for  tbe 
assessment  of  damages  for  a  railroad  right  of  way 
which  has  been  already  savveyed,  an  award 
Which  refers  to  the  agreemwt,  and  aaseasea  the 
damages  at  so  mooh  for  the  right  of  wi^  taken 
"according  to  the  survey, "  is  not  void  for  imoer* 
Uinty. 

8.  Where  a  case  is  tried  apon  issue  joined, 
and  the  pleadings  are  not  shown  In  the  record  on 
appeal,  but  only  in  tho  bill  of  exceptions,  they 
mil  be  disregarded,  and  tbe  presumption  will  be 
indulged  that  the  only  issue  pleaded  was  the 
general  issue. 

4.  Where  a  land  owner  enters  into  an  agree- 
ment for  arbitration  for  the  assessment  of  dam- 
ages  for  a  railroad  right  of  way,  and,  after  the 
award  has  been  made,  the  company  tenders  a 
deed  for  hU  signatare,  he  Is  entitled  to  a  rea- 
sonable time  to  advise  nimselt  as  to  whether  tbe 
deed  is  in  accordanoe  with  the  decision  of  the 
arbitrators,  and  his  refusal  to  sign  it,  accompa- 
nied, however, )»  the  statement  that  he  will  sign 
it  if  he  finds  It  in  accordanoe  with  the  said  de- 


cision, oannot  be  cons  trued  into  arefusal  toablde 
by  his  agreement  so  as  to  incurs  forfeiture  there- 
in provided. 

6.  Ad  agreement  between  a  land -owner  and 
a  railroad  company,  to  submit  to  arbitration  tbe 
assessment  of  damages  for  a  right  of  way,  pro- 
vided that,  if  either  party  should  fail  to  observe 
the' decision  of  tbe  tirhitrators,  he  or  it  should 
pay  to  tbe  other  a  certain  sum  as  liquidated  dam- 
ages. H&df  la  an  action  by  the  railroad  company 
to  recover  snch  damages,  that  testimony  by  de- 
fendant that  the  president  of  the  company  direct- 
ed the  arbitrators  not  to  value  the  improvements, 
as  the  company  did  not  want  them,  was  properly 
excluded,  as,  although  such  proof  in  a  proper 
case  in  equity  might  operate  as  an  estoppel)  It 
would  not  nave  that  effect  in  a  court  of  law. 

6.  Defendant,  in  snob  a  case,  was  not  entl- 
tied  to  set  off  under  the  general  issue  the  award 
of  the  arbitrators. 

7.  An  actual  tender  of  money  is  dispensed 
with  if  tho  party  Is  ready  and  willing  to  pay  it, 
bnt  is  prevented  by  tha  other's  declaring  that  he 
will  not  receive  It.  . 

8.  A  tendM*,  aooompaaled  with  conditions 
which  the  psjT^  has  no  right  to  impose.  Is  of  no 
avBlL 

Appeal  from  circuit  court,  Crenshaw 
county;  John  P.  Hubbahd,  Judge. 

Appeal  from  probate  court,  Crenshaw 
county;  John  R.  Ttson,  Special  Judge. 

This  comprlBes  two  salts  brought  by  tbe 
Butledge  &  Julian  Railroad  Company 
against  B.  P.  Odum  for  the  condemnation 
of  land  for  a  right  of  way.  and  the  recov- 
ery ol  a  penalty.  There  was  judgmmt 
tor  plain  tlir  In  botb  cases,  and  defendant 
appeals. 

Gamble,  BHcken  A  Gamble,  for  appel- 
lant. J,  H.P&rka  au&  Si.  W.  Raebton,  tor 
app<ellee. 

Coleman,  J.  These  two  cases  were  sub- 
mitted as  one  case,  and  will  be  considered 
together.  Tbe  Rutledtge  &  Julian  Railroad 
Company  and  B.  P.  Odum  agreed  to  sub- 
mit to  arbitration  a  matter  of  controversy 
in  regard  tu  a  right  of  way  over  tbe  lands 
of  the  latter.  The  articles  of  agreement, 
submitting  the  matter  to  arbitration, pro- 
vided that.  If  "either  party  shall  (all  to 
keep,  observe,  and  perform  the. decision 
and  award,  he  or  It  shall  pay  to  the  other 
party  two  hundred  and  fifty  dollars  as 
liquidated  damages."  Tbe  railroad  com- 
pany (appellee) claimed  that  Odnmforl^t- 
ed  the  penalty,  and  instituted  condemna- 
tion proceedings  In  the  probate  court,  un- 
der thestatate,  to  condemn  tbe  land  to  the 
right  of  way.  From  the  trial  and  order 
of  condemnation  the  appeal  Is  taken  to 
this  court.  The  railroad  corporation  then 
sued  upon  the  articles  of  Bubmlsslon,  and 
recovered  the  amount  stipulated  in  tbe 
agreement.  From  the  Judgment  rendered 
on  this  trial  the  appeal  Is  taken  from  the 
circuit  court. 

Article  1,  S  24,  of  the  constitution.  In  re- 
gard to  the  exercise  of  the  right  of  emi- 
nent domain,  among  other  provisions  de- 
clares ae  follows :  "  Noraball  private  prop- 
erty be  taken  for  privateuse,  or  for  the  use 
of  corporations  other  than  municipal, 
without  the  consent  of  tbe  owner:  pro- 
vided, however,  that  tbe  general  aKsembly 
may  by  law  secure  to  persons  or  corpora- 
tlous  the  right  of  way  over  the  lands  of 
other  perHons  or  corporations,  and  by 
general  laws  provide  for  and  regulate  the 
exercise  by  persons  and  corporations  ol 
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tbe  liKlits  herein  reserved, "  etc.  Article  2, 
tdt.2,  pt.3,ot  tbe  Code,cotniaenclng  at  sec- 
tion 8207,  prescribes  a  B.rBtem  of  eondem- 
natfon  proceedings  In  the  probate  coart, 
vhen  any  corporation, person,  or  associa- 
tion of  persons  proposes  to  take  lands,  or 
to  acqoire  an  Interest  oreasement  therein, 
for  any  uses  for  which  private  property 
may  be  taken,  to  have  the  same  con- 
demned to  such  ases.  Section  8216  of  tbe 
Code  provides  tbatthe  order  of  cpnderaua* 
tlun  upon  the  payment  of  the  sam  ascer- 
tained shall  vest  In  tbeappllcant  the  euse- 
meut  proposed  to  be  acquired  for  tbe  ases 
and  purposes  stated  In  tbe  application, 
bnt  for  no  other  ases  and  purposes.  Con- 
Btrulng  the  written  agreement  between  B. 
A.  Walker,  president  of  tlie  corporation 
railroad,  and  B.  P.  Odnm,  the  owner  of 
the  land,  (In  which  the  matter  hi  dlspate 
Is  stated  to  be  "concernlne  a  right  of 
way"  over  tbe  lands  of  the  said  Odum,  In 
eonnectlon  with  the  constUutlonal  and 
statutory  orovlBlons,)  It  Is  clear  that  no 
greater  Interest  In  tbe  land  was  to  be  ap- 
propriated to  the  railroad  than  a  mere 
easement.  Id  fact  the  agreement  provides 
*'tbe  determination  of  the  location  aud  the 
damage  for  the  right  of  way  over  said 
lands"  should  be  left  to  the  named  arbi- 
trators for  decision.  The  fee  of  the  land, 
and  ownership  of  improvements  thereon, 
and  everything  not  Incompatible  wllb  the 
Qse  intended  as  a  right  of  way,  remained 
in  ttaeowner.  Simply  to  acquire  the  right 
to  TMe  tbe  land  to  the  same  extent,  and  no 
more,  as  If  tbe  right  of  way  had  been  se- 
cured by  compulsory  proceedings  under 
the  statute,  was  the  purpose  ut  the  arbi- 
tration. Alabama  &  F.R.  Co.  v.  Burkett, 
42  Ala.  84;  Lance's  Appeal,  55  Pa.  St.  16,  98 
Amer.  Dec.  722.  and  note,  729. 

The  railroad  bad  the  right  to  remove 
all  bnlidings  or  construetlons  located  up- 
on Its  right  of  way,  or  which  interfered 
with  Its  use;  but  tbe  property  Interest  in 
snch  building  or  Improvement  remained 
In  the  owner,  subject  tq  the  right  of  the 
company  to  have  them  removed.  Tbe 
award  rendered  by  the  arbitrators  seems 
to  be  In  accord  with  the  matters  sobmlt- 
ted  to  them.  It  refers  to  the  agreement 
nS  submission,  assesses  "the  damages  at 
five  hundred  dollars  for  the  right  ol  way 
so  caken  or  to  be  taken  according  to  the 
survey."  It  appears  from  theevldence  that 
the  line  for  a  right  of  way  at  that  time 
had  been  surveyed,  and  tbe  damages  as- 
sessed were  for  the  right  of  way  "acctird- 
log  to  the  anrvey . "  It  is  not  void  for  un- 
certainty. Id  certam  eat  qaod  reddt  cer- 
ttttn.  We  do  not  doubt  that  Odum  had 
the  right  to  the  buildings  and  tbe  fences, 
and  bis  claim  to  resume  them  ought  not 
to  have  been  refused  or  interfered  with  by 
the  railroad  company. 

We  are  nut  considering  the  effect  of  the 
deed  signed  by  Odum  and  wife  and  ten- 
dered to  the  company,  but  the  rights  of 
the  parties  under  the  award.  The  de- 
mnrrer  to  tbe  plea  ot  the  respundent  In 
the  ud  qvod  aamaum  proceedings  In  tbe 
probate  court  ought  not  to  have  been 
sustained,  and  we  would  reverse  and  re- 
mand this  case.  It  this  court  had  Jurisdic- 
tion of  tbe  case.  We  have  held  that  In 
ad  qaod  Uamaum  proceedtngB  no  appeal 


lies  from  the  probate  court  to  tbe  supreme 
court,  but  the  appeal  must  be  taken  to 
tbe  circuit  court.  Postal  Tel.  Cable  Co.  v. 
Alabama  G.  8.  B.  Co.,  92  Ala.  — ,  9  South. 
Bep.  55S;  Iron  Co.  v.  Cabanlss,  87  Ala, 
828.  6  South.  Bep.  300;  Railway  Co.  V. 
Newton,  (Ala.)  10  South.  Bep.  89.  The 
pleas  of  the  defendant  In  the  appeal  from 
the  circuit  court  do  not  appear  except  In 
tbe  bill  of  exceptions.  It  Is  not  tbe  office 
of  a  bill  of  exceptions  to  present  tbe  plead 
lugs  and  the  rulings  of  the  court  tbereon 
Petty  V.  Dill.  53  Ala.  641 ;  Ex  parte  Knight. 
61  Ala.  482.  The  record  does  show  thai 
"Issue  was  Joined,"  and  thereupon  came 
a  Jury,  etc.  The  rule  Is  that  when  the  rec- 
ord shows  that  the  case  was  tried  upon 
Ispne  Joined,  but  does  not  show  what 
pleas  were  filed,  it  la  presumed  that  tbe 
general  Issue  was  pleaded,  and  this  is  the 
only  issue,  as  presented  in  this  record,  we 
are  at  liberty  to  regard  as  having  been 
pleaded.  May  v.  Sharp.  49  Aiu.  140;  Hat- 
cbett  V.  Multon,  76  Ala.  410.  The  plea  of 
the  general  Issue  cast  upon  tbe  plaintiff 
the  burden  of  proving  every  material  alle- 
gation uf  the  complaint.  The  defense 
had  the  right  to  meet  such  evidence  with 
counter*proof.  Petty  v.  Dill,  68  Aia.  646; 
49  Ala.,  snpra. 

The  deed  tendered  to  Odum  fbr  his  sig- 
nature is  not  set  out.  Tbe  bill  of  excep- 
tions states  It  was  "In  proper  form  and 
substance  for  appropriate  conveyance." 
What  these  words  embrace  we  do  not 
know.  There  was  evidence  tending  to 
show  that  upon  the  reading  of  the  deed 
Odum  replied  that  he  would  not  sign  It, 
unless  tbe  railroad  would  agree  for  hlra 
to  move  his  fences  and  Improvements,  and 
be  was  notified  not  tu  remove  any  of  tbe 
Improvements.  Now,  If  the  deed  tendered 
to  him  was  a  conveyance  of  more  than  a 
right  of  way  across  tbe  land,— a  mere 
easement,— Odum  was  not  required  to 
sign  it  by  the  terms  ot  the  award  of  tbe 
arbitrators;  and  if  more  was  demanded 
of  blm  as  a  condition  precedent  to  the 
paj'ment  ot  the  damages  awarded  by  the 
arbitrators,  tbe  railroad  was  more  In  de- 
fault than  Odnm.  Furthermore.  Odnm 
was  entitled  to  a  reasonable  time  to  ad- 
vise him&elt  as  to  whether  tbe  deed  ten- 
dered to  him  for  bis  signature  accorded 
with  the  decision  uf  tbe  arbitrators,  and 
bis  refusal  to  sign  tbe  deed,  accompanied 
with  the  statement  that  be  would  sign  it 
If  it  was  In  accordance  with  tbe  decision 
of  tbe  arbitrators,  cannot  be  construed 
into  a  refusal  to  abide  by  bis  agreement 
an  as  to  Incur  tbe  forfeiture  provided 
therein,  at  least  until  be  had  a  reasonable 
time,  under  the  circumstances,  to  Inform 
blmselt  as  to  tbe  extent  of  their  decinlon. 
The  award  allowed  tbe  railroad  10  days 
within  which  topaytbedamages  assessed. 
Three  days  after  the  rendition  ot  the 
award  Odum  signified  his  willingness  to 
abide  tbe  decision  of  tbe  arbitrators,  ten- 
dered a  deed  to  the  right  of  way.  and 
offered  to  receive  the  money,  and  In  no 
way,  at  any  time,  so  far  as  we  can  dis- 
cover from  the  evidence,  has  be  signified  a 
refusal  to  comply  in  every  respect  witli 
the  award.  It  thejury  were  satisfied  from 
tbe  evidence  of  the  truth  of  these  state- 
mentu,  the  defense  was  made  oat  under 
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the  general  Issue.  There  was  no  error  In 
excluding  the  testimony  offered  by  the  de- 
fendant to  shove  that  the  prealdent  of  the 
railroad  company  directed  the  arbltra- 
torsnot  tovalae  the  ImproTements.aB  the 
railroad  corporation  did  not  want  them. 
Such  proof.  In  a  proper  case,  miffht  oper- 
ate an  an  estoppel,  but  tbla  Ib  an  equita- 
ble rule,  not  cosrnisable  in  a  court  of  law. 
Set-ulf  Is  not  available  under  the  sreneral 
issue,  and  there  was  no  error  in  refusing 
to  charge  the  ]ury  as  requested  In  this  re- 
spect. In  regard  to  a  tender  of  money, 
the  general  rule  is  that  the  money  must  be 
actually  produced  and  proffered.  It  is 
well  settled,  however,  that  the  proffer  of 
the  money  is  dispensed  with  if  the  party 
l8  ready  and  willing  to  pay  the  same,  but 
Is  prevented  by  the  creditor's  declaring 
that  be  will  not  receive  it.  Rudulph  v. 
Wagner,  36  Ala.  702.  A  tender,  accom- 
panied with  conditions  which  the  party 
has  no  right  to  impose,  is  not  a  legal  ten- 
der. A  mere  tender  of  the  money  due  does 
not  discharge  the  obligation.  The  debt 
remains,  and,  to  be  available,  the  tender 
mast  l>e  kept  up.  In  the  case  of  the  Ap- 
peal from  the  probate  court,  the  appeal 
Is  dismissed.  In  the  case  of  the  appeal 
from  the  circuit  court,  the  Judgment  of 
the  lower  court  IsreTersed,  and  the  cause 
remanded. 


01  Ala.  lOQ  - 

AONBW  T.AV^ALDEN  et  al. 
iSapnoM  Coiirt  of  AlolKima.  ETor.  11, 1S91.) 

EXBOUTORfl  AMD  ADMIinaTRATGBS— i'ROBl.TB  PraC- 
TIOB-^nXlHG  CUOU—WAZTBB  OV  ExEKFTIONS 
— Abandotthbht. 

1.  Where  a  claim  a^lnst  a  decedent's  es- 
tate, evidenced  bv  note,  was  presented  at  the 
probate  ofHce  within  thetime  prescribed  by  stat- 
ute, and  an  entry  was  made  on  the  record  as  to 
the  nature  of  the  claim,  in  whose  favor  and 
against  whose  estate  it  was,  and  of  the  amount, 
date,  and  time  when  due,  though  neither  the  note 
nor  a  copy  was  filed  there,  this  is  a  sufflcient 
oompllanoe  with  Code  Ala.  1886,  %\  2081,  2083, 
barring  all  claims  not  presented  to  the  adminis- 
trator, or  docketed  in  the  probate  oiBce  within  a 
certain  time,  b;  filing  therein  the  claim,  or  a 
statement  thereof.  Agnew  t.  Walden,  4  South. 
Bep.  672,  84  Ala.  &02,  approved. 

2.  A  waiver,  in  a  note,  of  all  exemptions.  Is 
a  good  waiver  as  regards  personal  proper^,  but 
not  as  regards  real  estate. 

8.  Whore  a  note  sued  on  contains  a  waiver 
of  all  exemptions,  but  the  Judgment  entry  Is 
silent  as  to  the  waiver,  this  amounts  to  an  aban- 
donment thereof  and  a  oonsent  to  accept  a  com- 
mon lodgment. 

Appeal  from  circuit  court,  Cherokee 
county;  Jobn  B.Tallt, Judge.  Affirmed. 

This  suit  Whs  brought  by  Walden  & 
Son,  as  law  partners,  against  L.  D.  Ag- 
new, administrator  of  one  J.  B.  Dorsey, 
and  was  commenced  Jane  18, 1886,  which 
was  more  than  18  months  from  the  grant 
of  letters  of  administration.  The  basis  of 
the  said  suit  was  a  bond  or  promissory 
note  under  seal,  whicb  wan  In  words  and 
figures  as  follows:  "(600.00.  One  day 
after  date  I  promise  to  pay  Walden  &  8on, 
or  bearer.  Ave  hundred  dollarH,  and  to  se- 
cure the  same  I  hereby  waive  all  exemp- 
tion or  relief  laws  under  the  statutes  and 
constitution  of  Alabama;  theealdsum  be- 
ing retainer  tosald  Walden  &  Son  as  my  at- 


torneys Id  tbe  cnseof  the  state  of  Alabama 
against  me,  chained  with  bomicldi*.  Wit- 
ness my  hand  and  seal,  this  October  9th, 
1884."  After  the  reversal  of  this  cause  on 
former  appeal  the  defendant  filed  10  pleas, 
setting  up  in  dlfierent  forms  that  the  de- 
fendant's Intestate  did  no  t  owe  tbe  amonnt 
claimed,  failure  oi  cunslderatlon,  and  that 
said  claim  was  barred  by  tbe  statote  of 
non-claim.  Demurrers  were  sustained  to 
all  tbe  pleas  except  tbe  third,  ninth,  and 
tenth,  which,  respectively,  contained  tbe 
above  defenses.  There  was  Judgment  for 
plaintiffs,  and  defendant  appeals. 

MaUbewB,  Daniel  A  Canon,  for  appe- 
lant. 

Stone,  C.  J.  This  case  was  tried  on 
pleas  numbered  3,  9,  and  10,  and  under 
them  tbe  entire  defense  was  made  which 
could  have  been  presented.  We  will  not 
consider  tbe  rulings  on  tbe  demurrers  to 
the  other  pleas,  for,  whether  right  or 
wrong,  they  worked  no  Injury.  MItebau 
V.  Moure,  73  Ala.  643;  Rice  r.  Drennen,  76 
Ala.  335.  It  Is  not  onrlntentlon, however, 
to  intimat«  there  was  any  error  In  the  rul- 
ing. On  the  former  appeal  (84  Ala.  502,  4 
HQuth.  Rep.  672)  we  held  tbe  eTldence  was 
sufficient  in  this  case  to  show  that  a  prop- 
er statement  of  the  claim  bad  been  filed  In 
time  in  the  office  of  the  judge  of  probata 
to  meet  tbe  requirements  ut  the  statute. 
Code  1886.  $  2088.  We  adhere  to  what  we 
then  said.  We  conSne  It,  however,  to  the 
simple  fact  of  the  debt,— f500, — evidenced 
by  the  note  under  seal.  Of  this  claim,  as 
a  debt  against  tbe  estate,  the  presentation 
or  filing  was  sufflcient.  The  claim  sued 
on,  as  described  In  tbe  complaint,  and  as 
the  tratimony  tends  to  sIm^w,  contains  a 
waiver  of  all  exemptions  o.  relief  laws  an- 
der  the  statutes  and  constitution  of  Ala- 
bama. This  Ih  a  good  waiver  of  exemp- 
tions of  personal  property,  but  not  of  real 
estate.  Neely  v.  Henry,  63  Ala.  261.  Tbe 
substance  of  the  claim,  as  filed  and  record- 
ed In  tbe  probate  court,  states  the  date  of 
tbe  note,  amounf  when  due,  names  of  tbe 
payees,  and  date  of  filing.  It  contalos  no 
mention  of  the  waiver  of  exemptions.  In 
Smith  r.  Fellows,  58  Ala.  467.  we  stated 
some  of  the  reasons  which  go  to  make  up 
the  policy  of  our  legislation  requiring 
claims  against  decedents*  estates  to  be 
presented  or  filed  within  18  months. 
There  may  be  other  reasons.  Personal 
representatlres,  among  their  first  duties, 
are  required  to  set  apart  exemptions  of 
personal  property,  if  there  be  a  surviving 
widow,  or  minor  child  or  children  ;  and  It 
may  be  that  to  constitute  a  statement  of 
the  claim  that  will  cut  off  exemptions  the 
waiver  should  be  set  forth.  If  there  be  one. 
But  we  need  not  decide  this  question.  Tbe 
judgment  entry  Is  a  simple  judgment  for 
money,  and  Is  silent  as  to  tbe  stipulation 
waivlngexemptions.  Thlsamouuts  tu  an 
abaudonmentolthe  walver.and  a  consent 
to  accept  a  common  Judgment  for  money. 
Courle  V.  Goodwin,  89  Ala.  569.8  South. 
Bep.  9;  Brown  t.  Leltch.  60  Ala.  313; 
Hosea  r.  Talbert.  66  Atn.  173.  Some  of 
the  q  uestlouB  sough  t  to  be  raised  are  scarce- 
ly presented  In  such  form  as  that  we  can 
consider  them.  Eliminating  them,  we  find 
no  error  la  the  record.  Affirmed. 
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McDoNAU)  et  A/.  T.Walker  et  a/. 

ifiupreme  Court     Alabama.  Nov.  11, 1891.) 

Plbjldimo  ahd  Proof— V1.BIAKCB. 

Where  a  bill  for  speciflo  performance  of  a 
oontract  for  the  sale  of  laod  alleves  that  the 
Ixnid  for  title  was  ezocnted  by  A.  U.  tuid  M-  A. 
M.,  and  the  evidence  shows  that  it  was  azecuted 
1^  A.  M.  alone,  the  nrlanoe  Is  fotal. 

Appeal  from  city  court  of  Blrminstaam; 
H.  A.  Shabpk,  Judge.  AOIrmed. 

Action  by  W.  J,  McUoDEld  and  otbeni 
affalnst  W.  A.  Walker,  adiulniBtrator.  and 
others,  for  the  specific  performance  of  a 
contract  for  the  sale  of  land.  Judgment 
for  defendants.   Plaintiffs  appeal. 

WHTta  &  Son,  for  appeltanta.  S0wltt, 
Walker  A  Porter,  lor  appellees. 

McClbllan.  J.  The  general  principle 
that  the  allegations  of  a  bill  In  equltj  and 
tbe  eTldence  adduced  at  the  hearlntc  must 
correspond  la  applied  wltb  the  greatest 
BtrlctneM  to  bills  for  the  speelfle  perform- 
ance of  contracts,  to  the  extent,  Indeed, 
ol  reqnirlDg  absolute  correspondence,  not 
only  between  every  essential  averment  and 
the  proof,  but  also  between  every  redun- 
dant and  Buperflaous  averment  with  re- 
spect to  a  material  fact,  or  descriptive 
of  a  matter  or  thing  neccHsary  to  be  al- 
leged. Danieirs.Ch.Pr.p.seO;  Goodwlnv. 
LyoD,4  Port.  (Ala.)  297;  El  Ha  v.  Burden. 
I  Ala.  468:  EUerbe  v.  Ellerbe,  48  Ala.  643  ; 
Wlnaton  v.  Mitchell,  87  Ala.  886,  6  Snatb. 
Bep.  741 ;  Webb  v.  Crawford,  77  Ala.  440. 
TboB  where  the  bill  alleged  that  the  pay- 
ments nndera  contract  suogbt  to  be  en< 
forced  were  to  be  made  In  flVfteqaal  an- 
nual InatallmeDts,  and  the  proof  was  that 
they  were  to  be  made  lo  fonr  or  five  such 
Installments,  it  was  held  that  the  varl- 
aore  was  fatal,  and  that  a  decree  for  spe- 
cific performance  of  the  contract  was  prop- 
erly refused.  Aday  v.  Echols.  18  Ala.  353. 
And  where  the  bill  averred  that  the  con- 
tract was  made  on  September  30,  1886, 
while  the  proof  showed  that  it  was  made 
September  80, 18M.  the  variance  was  held 
to  be  fatal  to  relief;  and  this,  notwith- 
standing the  abstract  rights  of  the  parties 
were  the  same  whether  the  contract  bore 
the  one  or  the  other  of  these  dates.  The 
court  said :  **  There  la  no  class  of  cases  in 
which  oorreepnadence  between  the  allega- 
tions of  the  bill  and  the  proof  is  more  rig- 
Idly  exacted  than  In  suits  for  the  specific 
performance  of  contracts.  The  allegation 
of  the  time  when  the  contract  Is  made  is 
descriptive  of  that  which  is  material,  and 
the  variance  between  the  allegation 
and  proof  Is  fatal."  Johnston  v.  Jones, 
86Ala.  286.  4  Sooth.  Bep.  748.  See,  also. 
BamalterT.Uamakcr,86  Ala.  281.3  South. 
Bep.  611.  The  same  doctrine  is  somewhat 
more  fnlly  stated  by  BniCKEtx,  C.  J.,  as 
follows:  "The  rule  prevailing  in  courts 
of  equity  is  that  pleading  and  proof  most 
correspond.  It  Is  not  only  necessary  that 
the  substance  of  the  case  made  by  each 
party  should  be  proved,  but  It  must  be 
substantially  the  same  case  as  that  which 
he  has  stated  upon  the  record;  for  the 
court  will  not  allow  a  party  to  be  taken 
by  surprise  by  tbe  other  side  proving  a 
ease  different  from  that  set  up  in  the 
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pleadings^"  Floyd  v  Bitter,  66  Ala.  856; 
Alexander  v.  Taylor,  Id.  60. 

The  averment  of  the  bill  Is,  In  general 
terms,  that  the  debt  secured  by  the  deed 
of  trust  has  been  fully  paid.  This  Is  fol- 
lowed by  an  averment  more  precise,  stat- 
ing the  time,  mode,  and  source  of  payment, 
and  describing  tbe  particular  transaction 
from  which  it  was  derived.  The  latter 
averment  may  have  been  unnecessary  and 
redundant.  A  general  statement  or  aver- 
ment uf  the  payment  of  the  debt  would 
have  been  sofflclent,  without  descending 
to  a  statement  of  the  particular  facts  nr 
circumstances  proving,  or  conducing  to 
prove,  it.  If  redundant  allegations  are 
introduced  into  pleading,  and  they  are 
descriptive  of  that  which  is  material,  a 
variance  between  the  allegations  and 
proof  is  fatal, — of  the  same  consequence 
as  the  variance  between  the  allegation  of 
an  essential  tact,  of  that  which  is  ma- 
terial, and  the  evidence  or  proof  of  tbe 
fact.  1  Oreeul.  Ev.  8  67.  The  same  meas- 
ure of  relief  may  be  obtainable  upon 
the  facts  proved  as  could  have  been 
obtained  If  the  particular  facts  averred 
had  been  proved,  but  the  court  cannot 
permit  the  opposite  party  to  be  misled 
and  taken  by  snrprlse  by  the  proof  of  a 
case  differing  from  that  set  up  in  the 
pleadings,  and  which.  It  Is  presumed,  he 
came  prepared  to  meet,  as  It  Is  the  case  he 
had  notice  to  resist.  Floyd  v.  Bitter, 
supra;  Meadors  v.  Askew,  66  Ala.  584; 
Bellows  V.  Stone,  14  N.  H.  176;  Gilmer  v. 
Wallace,  76  Ala.  320.  Ths  application  of 
the  doctrine  of  the  foregoing  authoritlea 
to  the  case  at  bar  leads  us  to  the  same  re- 
sult attained  by  the  idty  court.  The  con- 
tract songht  to  beraforced  is  evidenced 
by  a  bond  for  title  upon  payment  of  pur- 
chase money.  Tbe  bill  alleges  that  this 
bond  was  executed  Jointly  and  severally 
by  Alberto  Martin  and  Marion  A.  May. 
If  the  evidence  establishes  tbe  execution 
of  any  bond,  it  Is  not  that  of  Martin  and 
May,  but  that  of  Martin  alone.  Even  If 
Itbeconceded  that, had  tbe  averment  been 
that  tbe  bond  waa  executed  by  Martin 
alone,  tbe  complainants —  other  consid- 
erations being  pretermitted — would  be  en- 
titled to  the  relief  prayed  on  the  evidence 
we  find  in  this  record,  even  conceding 
that,  although  the  sale  was  made  by  Mar- 
tin and  May,  and  the  land  at  the  time  be- 
longed to  them  as  tenants  in  common, 
tbe  complainants,  in  view  of  Martin's 
subsequent  acquisition  of  May's  interest, 
would  be  entitled  to  the  relief  prayed  on 
averment  and  proof  of  a  bond  executed 
by  Martin  alone.  Conceding,  for  the  ar- 
gument, in  short,  that  the  averment  that 
May  also  executed  the  bond  was  not  ma- 
terial to  complainants'  ease,  but  redun- 
dant and  superfluous,  yet  It  Is  descriptive 
of  the  bond,  and  the  bond  is  absolutely 
and  essentially  material.  And  thia  mate- 
rial thing  thus  laid  and  described  became 
material  as  laid  and  described,  and  had 
to  be  proved  with  all  the  particularity, 
so  far  as  May's  relations  to  it  are  con- 
cerned, that  confessedly  would  have  been 
necessary  bad  complainants*  rights  In 
point  of  fact  depended  upon  tbe  execution 
of  the  bond  by  May.  This  variance  be- 
tween the  averments  of  the  bill  and  tbB 
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proof  adduced  at  the  hearing  Is  fatal  to 
the  relief  prayed,  and  the  decree  deaylnR 
that  rellM  and  dlBmlsBing  the  bill  1b  af- 
firmed. 


(86  Ala.  460 

Garrett  t.  Sewbli^. 

(Supreme  Court  of  A\aha.n\a,  Nov.  12, 1891.) 

iNBTRUOTtOna  —  ASBUMPTIOS  AOAINBT  EVIDBNCE. 

Where  the  complaint  loan  actios  for  dam- 
agea  fortbe  removal  of  a  partitioa  fence  contains 
three  counts, — ^the  first  in  trover,  and  the  otbers 
itr  trespass, — and  the  evidence  shows  tbat  plain- 
tiff  was  in  possession  of  the  land  on  which  the 
fence  was,  it  is  error  for  the  coort  to  give  an 
dfflrmative  charge  in  favor  of  defendant,  since 
saoh  charge  assumes  that  plaintiff  had  at  the 
time  of  theinjDiyueibberpoasesBioD  luvthe  right 
of  immediate  posseation. 

Appeal  from  '  circuit  court,  Cherokee 
county:  John  B.TALLTrJadse.  Bevemed. 

Action  by  Sarata  C  Garrett  against  M. 
N.  Sewell  to  recover  tor  the  removal  of  a 
partition  fence.  Judgment  for  defendant. 
Plaintiff  appeals. 

J.  L.  Burnett  and  B.  W.  Cardon,  for  ap- 
pellant. 

Clofton,  J.  Appellant  brlog^  the  suit 
to  recover  damasea  lor  the  removal  of 
the  fence  dividing  ber  land  from  tbat  of 
defendant.  The  complaint  contains  three 
conntn:  The  first  In  trover,  tor  the  con- 
version of  the  rails ;  the  second  substan- 
tially alleges  tbat  defendant  wrongfully 
and  maliciously  removed  a  fence  incloBlng 
in  part  the  plantation  of  plaintiff,  which 
was  a  partition  fence  between  plaintiff 
and  defendant,  and  bad  been  agreed  upon 
and  recognised  as  sacta  by  platntllf  and  de- 
fendant, and  those  under  wtaom  be  claims, 
for  lucre  than  10  years,  and  that  Its  re- 
moval left  the  plantation  of  plaintiff  ex- 
posed to  depredation  by  stock ;  and  the 
third,  In  terms,  claims  damaged  "tor  tres- 
pass committed  by  the  defendant,"  and 
makes  substantially  the  same  averments 
as  the  second,  except  that  the  words 
"  wrongfully"  and  "malldoasly,'' and  the 
averment  as  to  exposure  to  stock,  are  omit- 
ted. The  folio  wing  facts  are  oncontrovert- 
ed:  In  1868arl869  ttwasagreed  between  J. 
S.  Lowe,  who  owued  the  land  on  the  west 
side,  and  McRandle,  who  owned  the  land 
on  the  east  side,  of  the  fence,  tbat  It  should 
be  recognised  as  the  line  between  ttaem, 
and  as  a  partition  fence.  After  occupying 
the  land  on  the  east  side  for  about  10 
years,  McRandle  sold  It  to  Savage,  aud 
Savage  to  Lowe,  eo  that  Jxiwe  became 
the  owner  of  the  land  on  both  sides  of  the 
fence.  On  a  division  of  his  real  estate  be- 
tween bis  heirs  In  187S  or  1874,  after  the 
death  of  Lowe,  the  land  on  the  west  side 
was  allotted  to  plaintiff,  and  tbat  on  the 
east  aide  to  Mrs.  Aubrey,  each  of  whom 
entered  Into  possesslun,  treating  and  rem- 
ognlzlng  the  fence  as  the  dividing  line, 
and  ae  a  partition  fence.  In  1K78,  Mrs. 
Aubrey  sold  the  land  allotted  to  her  to  de- 
fendant, who  moved  the  fence,  in  ie^86, 
about  six  f^t  ontohlsland.  The  evidence 
clearly  shows  that  the  fence  was  treated 
and  recogiilEed  as  on  the  line,  and  a  parti- 
tion fence,  for  10  years  before  Lowe  pur^ 
chased  from  Savage,  the  respectlveowners 
claiming  to  the  fence,  and  tbat  no  com- 
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plaint  was  made  that  the  fence  was  not 
on  the  line  until  claimed  by  defendant  in 
the  latter  part  of  1884  or  early  in  1885. 
Partition  fences,  as  defined  bystatnte,  ere 
fences  erected  on  the  line  between  lands 
owned  by  different  owners.  Code,  §  1875. 
Whether  it  Is  on  the  true  line,  according 
to  survey,  or  on  a  line  aereed  on  by  the 
partles,4s  immaterial.  In  Henry  v.  Jones, 
28  Ala.  385.  it  was  held :  "  If  a  part  of  the 
fence  was  entirely  on  the  land  of  one  of 
the  proprietors,  still,  if  It  was  recognized 
as  a  partition  fence  by  both  parties.  It 
would  confer  the  same  rights  as  If  it  were 
in  fact  BO.  The  recognition  wofald  opw^ 
ate  as  an  estoppel  in  pais,  and  neither 
could  complain  of  any  act  done  by  the 
other  which  would  have  been  lawful  bad 
the  fence  been  on  the  division  line.** 
Though  a  survey  may  demonstrate  tbat 
the  fence  is  not  on  the  true  dividing  line, 
neither  party  loses  any  rights  to  the  same. 
Hectlon  942  of  the  Code  provides:  **Wh6n 
a  resurvey  of  land  is  made  by  a  county 
surveyor  for  the  purpose  of  straigh  tenlng 
section  lines,  or  any  subdivision  lines  of 
sections,  the  owners  offences  built  on  the 
original  lines  shall  not  lose  their  rights  to 
the  same  when  the  resnrvey  changes  the 
original  lines,  and  ^aces  the  fence  on  the 
land  of  others.*  Under  the  provision  ol 
section  1870  of  the  Code,  to  the  effect  tbat 
partition  fences  between  Improved  lands 
are  to  be  erected  and  repaired  a  t  the  ]oint 
expense  of  the  occupants,  which  has  been 
the  law  since  the  act  of  1807,  such  fences 
become  the  Joint  property  of  the  adjoining 
proprietors.  Walker  v.  Watrous,  6  Ala. 
498.  Whenever  one  tenant  In  common 
does  an  unlawful  act,  whereby  his  co-ten- 
ant Is  Injared,  the  law  affords  an  appro- 
priate remedy.  He  may  bring  trover  or 
trespass  against  his  co-tenant,  when  the 
thing  in  common  Is  destroyed,  or  the  cim- 
verelon  is  equivalent  to  an  exclusion  of 
the  right  of  the  tenant  suing.  Alien  v. 
Harper,  26  Ala.  688.  The  removal  of  tbe 
fence  from  tbe  original  dividing  line  onto 
the  land  of  the  defendant,  and  Its  appro- 
priation to  his  exclusive  use,  was  tanta- 
mount to  the  destruction  of  the  thing  in 
common.  Symonds  v.  Harris,  61  Me.  14;  3 
Wat.  Tresp.  §  947.  Either  owner  may 
la  wfnlly  enter  upon  the  land  of  the  other 
for  the  purpose  of  repairing  a  partition 
fence,  bat,  if  the  entry  fs  made  for  the  por^ 
pose  of  destroying  the  fence,  soch  entry 
constitutes  a  trespass.  Henry  v.  Jones, 
supra.  But  defendant  contends  that,  not- 
withstanding the  evidence  may  clearly 
show  the  facts  as  above  stated,  under 
the  complaint— the  first  count  being  In 
trover,  and  the  others  in  trespass—' 
the  affirmative  charge  In  favor  of  de* 
fendant  was  rightfully  given.  The  con- 
tention is  based  on  the  ground  that.  In 
order  to  maintain  trover  or  trespans, 
plaintiff  must  have  possession,  or  the 
right  of  Immediate  possession,  at  the  time 
of  the  injury  complained  of.  The  gist  of 
the  action  of  trespflss  being  the  injury  to 
the  possession,  plaintiff  cannot  recover  on 
his  general  property  If,  at  the  time  of  the 
Injury,  tbe  right  of  present  possession  and 
enjoyment  has  been  conferred  on  another. 
So,  also,  to  maintain  trover,  tiie  plaintiff 
most  have  either  possession  or  tbe  r^fat  ol 
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immediate  ptwsesslon.  The  affirmative 
charge  tn  favor  of  defendant  adsomes  that 
plaintiff  bad  neither.  While  there  is  evi- 
dence that  a  tenaot  of  plaintiff  wan  in  pos- 
sesslon  at  the  time  ol  the  removal  of  the 
fence,  there  la  also  evidence  tending  to 
show  that  only  the  cleared  laud  had  been 
rented  with  permlRBlon  to  the  tenaot  to 
get  firewood  off  the  woodland,  which  was 
Inclosed  by  the  fence.  On  this  state  of  the 
evidence  the  cuart  could  not  asuume,  as 
matter  of  law,  that  plaintiff  neither  had 
possession,  nor  the  right  of  immediate  pos- 
session to  the  woodland.  On  the  con- 
trary, if  tbe  aceontradlctef]  evidence  be 
believed,  ptalntilT  la  entitled  to  a  verdict, 
voder  tbe  first  count,  and  under  the  oth- 
ers, It  It  be  shown  that  In  order  to  remove 
the  fence  defendant  entered  on  the  land  of 
plalntltT.  No  queetlon  arises  as  to  the 
measure  of  recovery.  Reversed  and  re- 
manded. 

(»  Al*.  US)   

SiMB  V.  Hbrtzfeld. 
iSupreme  Court  ofAlabavia.   Nov.  11, 1891.) 

AonOS  07T  JusOMKirT— PLB^IKO — iNSTBUCnONS. 

1.  Where  the  complaint  In  an  action  on  two 
JndKments  snlBoIently  desorttaes  the  lodgments, 
no  description  of  the  contracts  on  which  the  Judg- 
ments were  rendered  is  necessary. 

2.  In  BQch  case  it  is  proper  for  the  court  to 
sustain  a  demurrer  to  a  plea  setting  up  defenses 
which  could  have  been  u^ed  against  thtt  de- 
mands before  the  rendition  of  Judgmeoits  on  them. 

3.  Defendant's  second  plea  in  sa  action  on 
Indgmanta  alleged  to  have  been  rendered  against 
a  putnership  of  which  defendant  was  a  member 
was  a  denial  of  the  Judgments,  and  bis  fifth  plea 
was  a  denial  of  tbe  recovery  on  tbe  Judgments 
against  tbe  partnership.  The  demurrer  to  the 
second  plea  waa  sustained,  and  Issue  Joined  on 
the  fifth  plea.  Held  that,  if  there  was  error  in 
snstidning  suoh  demurrer,  it  was  harmless,  as 
defendant  had  under  tbe  fifth  plea  full  benefit  of 
his  denial  of  the  existence  of  the  Judgments. 

4.  Defendant's  fourth  plea  in  such  case  was 
tsUnre  of  consideration,  which,  If  available  at 
all,  was  defective  tn  failing  to  state  the  facts 
showing  the  substance  of  the  matter  relied  on  as 
a  defeuse. 

5.  Where  the  evidenoe  is  pertinent  to  and 
Bnpports  the  allegations  of  the  complaint,  and  is 
wholly  oncontroverted,  it  la  proper  for  the  court 
to  give  a  general  alBrmatlva  charge  In  lavor  of 
plaintiff. 

Appeal  from  cimnit  conrt,  Tallapoosa 
eooncy;  Jahss  B.  Do wdell.  Judge.  Af- 
firmed. 

Action  by  Benben  Hertifeld  against  R. 
T.  Sims  CD  two  Judgments.  Judgment  for 
plaintiff.   Defendant  appeals. 

This  enlt  was  brought  by  the  appellee, 
B.  Hertzleld,  against  B.  Y.  Slms,  and  was 
founded  upon  two  Judgments  alleged  to 
have  been  recovered  by  the  plaintiff 
against  the  partnership  of  Marable  & 
Sims,  ol  which  firm  the  present  defendant 
was  a  member.  The  defendan  t  demurred 
to  the  complaint  on  the  grounds  (1)  that 
It  failed  to  describe  with  aufficlent  certaln- 
tytbe  contractupon  which  said  Judgments 
were  obtained;  (2)  misjoinder  of  counts. 
The  court  overrnlod  each  of  these  grounds 
of  demurrer,  and  tbe  d^endant  then  Inter, 
poeed  bis  pleas,  wblch  were:  (1)  That  the 
noteii  upon  which  the  said  Judgments 
were  recovered  were  glveo  by  iho  plaintiff 
In  payment  of  property  which,  after  tbe 
purebaee,  wan  ietarned  to  the  ylaintlfl; 


(2)  the  dental  of  the  recovery. of  the  J ndg- 
ments  as  stated  In  said  complaint ;  (8)  tbe 
dental  that  enid  Judgments  were  obtained 
upon  notes  upon  which  the  defendant 
waived  his  light  of  exemption,  and  alao  a 
denial  of  the  statement  of  waiver  of  ex- 
emption in  said  Judgment  as  to  tbedefend* 
ant;  (4)  failure  of  eonslderatiuo ;  (6)  a 
denial  of  the  recovery  of  said  Judgments 
against  the  partnership  of  Marable  & 
Sims.  Plaintiff  demurred  to  these  pleas, 
and  tbe  court  sustained  bis  demurrer  to 
the  Ist,  2d,  and  4tb  pleas,  bnt  overruled  it 
aa  to  the  3d  and  &th,  npou  which  latter 
pleas  issne  waa  Joined.  The  plaintiff  In- 
troduced in  evidence  the  record  of  the  cir* 
cult  conrt,  in  which  the  Judgments  which 
are  tbe  basis  of  tbe  present  enlt  were  re- 
covered,  and  also  Introduced  tbe  notes 
upon  which  said  Judgmenta  were  recov- 
ered. Tbe  defendantobjected  to  the  IntrcH 
dnctton  of  both  the  record  and  tbe  notes, 
and  duly  excepted  to  the  court's  overrallng 
each  of  his  said  objecttons.  There  was  do 
evidence  Introduced  by  tbe  defendant.  At 
the  request  of  the  plaintiff,  In  writing,  the 
court  gave  the  general  affirmative  charge 
in  his  bebalf.  There  was  Judgment  for  the 
plaintiff,  and  tbe  defendant  brlnss  this  ap- 
peal. 

John  A.  Ten^l,  for  appellant.  B.  A. 
GBirett  and  8omil  A  Somll,  for  appellee. 

Walkbr,  J.  Tbe  suit  was  upon  two 
Judgments  alleged  to  have  been  recovered 
by  the  plaintiff  against  a  partnership  of 
which  the  d^endant  was  a  member.  The 
defendant  did  not,  either  by  bis  demurrers 
or  by  his  pleas,  raise  tbe  qneetlon  aa  to 
bis  Individual  liability  njum  a  Judgment 
against  blaflrm  alone.  In  tbe  count  added 
by  the  amendment  there  are  allegations 
in  reference  to  the  contracts  upon  which 
tbe  Judgments  were  recovered,  which  are 
not  material  to  tbe  cause  of  action  npou 
tbe  JudgmenU  tbemselves.  No  objection, 
however,  was  Interposed  in  any  way  to 
the  presence  In  the  complaint  of  these  an- 
pcrfltious  allegations.  One  ground  of  de- 
murrer to  the  complaint  was  that  it  tailed 
to  describe  with  sufficient  accuracy  tbe 
contract  upon  which  the  Judgments  were 
rendered.  The  Judgments  themselves  were 
sufficiently  descrltted,  and  there  was  no 
necessity  of  setting  out  any  description 
at  all  of  tbe  contracts  upon  which  thcv 
were  rendered.  The  complaint,  as  amend- 
ed, was  not  a  departure  from  tbe  original. 
The  additional  connt  sets  ont  more  in  de- 
tail tbe  cause  of  action  described  In  the 
original  complaint,  bnt  no  misjoinder  of 
counts  was  effected  by  the  amendment. 
There  Is  no  merit  In  tbe  demurrer  to  the 
complaint. 

If  tbe  state  of  facts  set  up  by  the  defend- 
ant's first  plea  was  ever  available  as  a  de- 
fense against  the  claims  which  had  been 
reduced  tn  Judgment,  soch  defense  should 
have  been  made  In  the  suits  In  which 
the  Judgments  were  recovered.  The  Judg- 
ments are  conclusive  of  all  defenaes  which 
could  have  been  nrged  againet  the  de- 
mands b^ore  the  rendition  of  Judgments 
upon  them.  The  demurrer  to  this  plea 
was  properly  sustained.  Cook  v.  Par- 
ham,  63  Ala.  46(1;  Mervine  v.Parker.lSAla. 
241;  2  Brick.  Dig.  p.  145. 
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n  tliere  was  errur  In  BaBtalDlngr  tbede- 
marrer  to  the  second  plea,  it  waa  error 
wltboat  Injory  to  the  defendant;  because, 
under  the  flfth  plea,  the  demurrer  to  which 
was  overruled,  be  bad  the  advantage  ot 
the  aame  Issne  whteb  be  sousht  to  present 
by  the  iHWODd  plea.  He  had  tbe  fall  ben- 
efit of  his  denial  of  tbe  existence  of  the 
JndjEments  allseed  in  tbe  complaint.  In- 
surance Co.  V.  Copeland,  90  Ala.  886,  8 
Sooth.  Kep.  48 ;  Capital  City  Water  Co.  v. 
National  Meter  Co.,  89  Ala.  401.  7  South. 
Rep.  419.  Even  II  the  plea  of  failure  of 
cuDslderatlon  was  available  in  an  action 
on  a  Jndffinentt  the  plea  to  that  effect  In 
this  case  was  defective  in  failing  to  state 
tbe  facts  showing  tbe  substance  of  tbe 
matter  relied  on  as  a  defense.  Carmellch 
T.  Mims,  88  Ala.  885,  6  South.  Sep..  913. 
There  waa  no  consent  to  accept  tbe  plea 
In  short. 

The  evidence  In  reference  to  tbe  ludg- 
ments,  and  to  the  contracts  upon  which 
they  were  recovered,  corresponded  with 
the  allegations  of  tbe  complaint  as  amend- 
ed^  Some  of  the  allegationnwere  aaperdu- 
ous,  as  has  been  already  Indicated.  Some 
of  the  evidence  which  was  objected  to 
might  have  been  laadmlRsIble  if  Imma- 
terial issues  had  been  excluded  from  tbe 
case,  or  It  the  dtfmdant  bad  availed  bim- 
self  of  ohjectionct  vhlcb  might  bare  been 
made  under  a  different  state  of  the  plead- 
ings. The  third  and  fit  f  'j  pleas,  upon 
whtcb  aloue  issue  was  Joined,  were  mere 
denials  that  the  Judgments  sued  on  were 
obtained  on  notes  in  which  the  defendant 
waived  bis  exemptions,  that  there  was 
such  waiver  In  said  Judgments,  and  that 
aach  Judgmentfl  as  were  alleged  intbecom- 
plalnt  were  obtained  against  the  partner- 
Bblpof  MarableftSlmaat  tbe  August  term, 
1890,  of  said  court.  It  no  proper  steps  are 
taken  by  the  defendant  to  eliminate  false 
Issues  preeeuted  by  tbe  complaint,  evi- 
dence may  be  received  to  support  them, 
and  tbey  may  be  submitted  to  tbe  Jury. 
McKlnnon  t.  Lewley.  t<&  Ala.  626,  H  South. 
Rep.  9;  Allison  v.  Uttle.  (Ala.)  9  South. 
Rep.  888.  The  evidence  was  directly  perti- 
nent to  the  allegations  of  the  complaint, 
and,  as  it  supported  them,  and  was  wholly 
nncon  trover  ted,  tbe  defendant  conid  not 
have  been  Injured  by  the  action  of  the 
court  In  giving  tbe  general  charge  request- 
ed in  writing  by  the  plaintllt.  Affirmed. 


(N  Ala.  04) 

East  Tennbssbb,  T.  ft  G.  R.  Co.  v.  Watson. 

(Supreme  Court  qf  Alaimma.  Kov.  12, 1801.) 
Cabuibs      Fabbimobbs— NBouoBiiaB— Dbfbot- 

IVE  PLATrOEHS. 

A  pusenger  sued  to  recover  of  a  railroad 
oompsny  lOr  personal  inlorlee  occasioned  by  his 
stepping  into  a  hole  in  a  bridge,  which  was  oon- 
stractea  on  the  comttaDy's  right  ol  way,  and  con- 
nected Ita  depot  platform  with  a  hotel.  The 
bridge  had  been  constructed  by  the  hotel  propri- 
etor, and  tamed  over  to  the  company  for  the  use 
of  passengnra  in  going  to  and  from  the  hotel  for 
meals.  It  was  Hvaru  Inches  lower  than  tbe  de- 
pot platform,  and  was  not  connected  with  the 
ticket  office,  except  through  another  room.  The 
oompany  had  never  reptured  or  exercised  any 
control  over  It,  and  it  had  not  been  used  by  the 
company  for  any  purpose  witblo  three  years  prior 
to  the  acddent.  Beta,  that  paaaengera  could  not 
be  presuined  to  mow  in  r^m  to  tbe  ownership 


)RTEB»V0L.  10.  (Ala. 

or  control  of  snob  a  stmotnre,  and  tiiat  ibe  com- 
pany was  liable. 

Appeal  from  city  court  of  Annlston;  B. 
F.  Cassadt,  Judge.  Affirmed. 

This  was  an  action  by  I.  E.  Watson 
against  the  East  Tpuneasee,  Tl^inla  ft 
Geoigla  Railroad  Company  to  recover 
for  personal  Injuries  sustained  by  the 
plaintitt  by  reason  of  a  defective  platform. 
Jndgment  for  plaintiff.  Defendant  ap- 
peals. 

Knox  A  Bowie,  tor  appellant.  KetfyA 
Smttb,  for  appellee. 

Stone,  C.  J.  This  Is  tbe  second  appeal 
In  this  case.  Watson  T.  Railroad  Co., 
8  South.  Rep.  770.  The  opinion  on  the 
former  appeal  gives  a  full  description 
of  the  platform  on  which  the  injury  was 
suffered,  together  with  Its  surroundings, 
by  whom  it  was  erected.  Its  use,  and 
everything  connected  with  It,  as  disclosed 
in  tbe  record  then  presented.  It  also 
states  how  the  Injury  was  sustained,  and 
the  extent  ol  It.  We  will  not  repeat  what 
is  there  shown.  In  tbe  record  before  us 
the  following  additional  facts  are  pre- 
sented: The  railroad's  right  of  way  at 
tiiut  place  extends  each  way  60  feet  from 
the  center  of  the  track,  and  tbe  hole  into 
which  plaintiff  fell  Is  on  tbe  right  of  way. 
Tbe  platform  or  bridge  atthe  south  end  ot 
the  hotel— the  oneon  wblcb  the  Injury  was 
suffered— was  built  by  the  land  company^ 
was  four  Inches  lower  than  the  other  plat- 
form. It  was  not  connected  with  the  ticket- 
office,  save  by  passing  through  another 
room;  and  said  lower  platform  or  bridge 
had  not  been  used  for  any  purpose  by  the 
railroad  company  within  three  years  be- 
fore the  accident  happened.  Witness  Bta1> 
ed  this  as  positive  tast,  and  added  he  did 
not  know  it  had  been  so  used  at  any  time 
before  the  three  years.  The  railroad  com- 
pany had  never  repaired  or  taken  any 
control  of  tbe  bridge.  On  these  newly- 
dlsclosed  grounds  It  Is  contended  plain- 
tiff should  not  recover.  The  following 
facts  may  be  stated  as  fully  sustained  by 
all  the  tentlmony :  Tbe  hotel  was  ritnat- 
ed  near  the  railroad  track ;  was  an  eat- 
ing-house for  passengers  traveling  on  the 
road ;  a  veranda  extended  entirely  around 
the  building;  and  each  ot  the  bridges  or 
platforms — tbe  one  south  of  tbe  hotel  as 
well  as  the  one  connecting  with  its  balls — 
spanned  Crow's  creek,  and  connected  tbe 
hotel  veranda  with  the  railroad's  plat- 
form at  that  stopping  place.  A  train 
moving  north  and  stopping  with  its  for- 
ward caroppositetheeentral  bridge  would 
place  its  next  car  opposite  the-  lower 
bridge.  We  cannot  suppose  that  travel- 
ers are  Informed  as  to  tbe  ownership  or 
control  of  pass-ways  thus  circumstanced. 
They  act  on  the  appearance  of  things,  and 
are  authorized  to  so  act.  Seeing  tbe  two 
bridges  or  platforms  extending  from  tbe 
railroad's  platform  proper  to  the  ticket- 
office  and  eating-house,  they  may  well 
suppose  tb^  are  invited  to  take  either. 
It  la  sometimes  said  a  man  may  do  as  he 
will  with  his  own.  This  is  not  nnirersal- 
ly  tme.  ate  uten  too,  vt  altenum  bob 
isedas.  No  manis  permitted  to  placetraps 
or  pitfalls,  or  to  maintain  them,  even  on 
his  own  lands,  wbere  otbers  aie  likely  to 


Digitized  by 


SMITH  V.  KAUFMAN. 


229 


enter,  without  proper  wamlDgr  of  the  dan- 
ger. Eminently  Is  thle  trae  when  there  la 
likelihood  that  be  will  enter,  and  a  quasi 
Invitation  that  be  ehall  do  bo.  In  Ball- 
way  Co.  T.  Tbomiiiton,  77  Ala.  448.  we 
said :  "There  1b  a  common  dnty  reatlnfc  on 
all  perBouB,  artificial  aB  well  as  nataral, 
who  own  real  estate  on  wblcb  the  public 
la  espreesly  or  Impliedly  Invited  to  enter, 
that  It  ehall  be  kept  free  from  traps  and 
pitfalls;  and.  II  tble  dnty  be  negrlected. 
and  Injury  results  therefrom  to  any  per- 
son, the  person  HOffering  by  ench  trap  or 

?tttall  may  recoTerdaniaKcs  fortbe  Injury, 
'his  la  a  ^neral  rule  ut  society.  cryRtal- 
Ised  Into  law.  It  partakes  of  the  nature 
of  a  pablle  nnleance  done  or  suffered, 
which  Infllets  special  Injury  on  an  lnd]> 
Tidnal.  To  a  suit  for  such  Injury  It  Is  no 
defense  that  the  Injury  was  not  Intended. 
Human  conduct  must  he  tested  by  Its 
known  general  or  ordinary  consequences." 
16  Amer.  &  Eng.  Enc.  Law.  967,  and 
note  2;  Railroad  Co.  t.  McLendon,  63 
Ala.  286.  We  do  not  think  the  new  testi- 
mony chaQgea  the  legal  aspects  of  tbe 
qoestlon  presented, orrelleven  the  railroad 
company  of  blame  fortbe  Injury  plaintiff 
suOered.  Graves  v.  Thomas,  95  Ind.  861 ; 
Beck  T.  Carter,  68  N.  Y.  288;  Jones  v.  Mlcb- 
olB.  46  Ark.  207;  Bay,  Neg.  Imp.  Dnt.  117, 
118. 
Aflarmed. 


(M  Alft.  SH) 

Smith  et  al.  v.  Kaufman. 
{SuprmM  Court  af  Alabama.   Nov.  13, 189L] 

PtoAUDDLSNT  C0HVBTA1«CE»— FbOOT— KnOWUDOS 

or  Vbnvbs— WsoHOFCL  Attaohkbnt  —  Habh- 
U8S  Ebbob. 

1.  AlthODf^  a  qnefttloB  whloh  Uie  trial  oomrt 
allows  to  be  addrested  to  a  witaess,  over  the  ob- 
jection of  a  psTtTi  have  been  improper,  oo 
lojnry,  asBuming  the  relevancy  of  the  noposed 
testimony,  can  remit  where  the  anaww  u  favor* 
able. 

2.  Where  goods  are  wrongfnlly  levied  oa  as 
the  property  of  another,  tbe  owner  is  not  obliged 
to  make  a  claim  bond,  and  bave  a  trial  as  to  the 
rlgbt  of  prc^rty  in  the  goods,  bat  may  allow 
them  to  be  carried  away,  and  sue  in  trespass: 
and  the  fact  that  he  told  the  sheriff  "to  go  ahead 
and  levy, "  stating  at  tbe  same  time  that  he  woald 
hold  him  responsible  as  for  a  trespass,  does  not 
confer  opon  the  officer  any  right  which  he  did 
not  'jefora  possess,  ac  estop  the  owner  from  the 
assertion  of  any  right  whloh  would  otherwise 
have  bean  his. 

8.  Li  aa  aotiwi  of  trespass  against  a  sheriff 
for  attaching  a  stock  of  goods  as  that  of  the 
plaintiff's  vendor,  the  qaesiJon  being  whether 
tbe  sale  was  fraudulent,  a  charge  that  tbe  "coorts 
will  not  strive  to  force  conolnsions  of  fraud,  and. 
If  the  facta  and  ciroamstaoces  rolled  on  to  sus- 
tain the  charge  of  fraod  are  fairly  sasceptible  of 
an  honest  intent,  that  construction  will  be  placed 
npoQ  them, "  Is  erroneous,  as  exacting  a  higher 
degree  of  vvoot  than  ia  required  in  other  civil 
cases.  Skipper  v.  Reeves,  (Ala.)  8  South.  Bep. 
604,  followed. 

4.  The  fact  that  one,  while  negotiating  for 
the  pnrehase  ct  a  stock  ot  goods,  has  aooess  to 
Invodces  from  the  wholesalers,  which  show  that 
the  stock  was  purchased  on  credit,  is  not  of  it- 
self snffloient  to  put  him  on  Inquiry  as  to  the 
seller's  solvency,  where  it  does  not  appear  that 
the  invoices  were  dated,  or  tbe  time  of  credit 
given,  and  there  was  nothing  to  indicate  that 
the  amounts  they  represented  might  not  have 
been  paid,  or  that  they  might  not  have  antedated 
the  longest  term  of  credit  known  In  that  particu- 
lar haainesfc 


Appeal  from  drcnltnonrt.  Jefferson  coun- 
ty; JAHBS  B.  Bead,  Judge.  Beversed. 

This  was  an  action  of  trcepnss  brought 
by  H.  Kaufman  against  J.  S.  Smith,  sher- 
iff, and  his  Buretlee,  to  recover  damages 
for  trespass  committed  by  said  Smith  by 
the  alleged  wrongful  levy  of  an  attach- 
ment upon  tbe  goods  of  the  plaintiff.  The 
defendant  pleaded  the  general  Issue ;  that 
the  goods  did  not  belong  to  the  plaintiff, 
but  belonged  to  the  defendant  in  attach- 
ment; that  the  defendant  was  sheriff; 
and  that  the  other  defendants,  who  were 
sureties,  did  not  commit  tbe  trespass  com- 
plained of.  The  evidence  showed  that  the 
attachment  wae  Issued  against  one  Jacob 
Bandman  at  the  suit  of  creditors  of  said 
Bandman,  and  apun  being  placed  in  the 
hands  of  one  J.  H.  Sharp,  depnty'Sberlfl, 
was  levied  upon  the  goods  which  were  In 
tbe  store  formerly  decupled  by  said  Band- 
man.  It  was  further  shown  that  Baud- 
man  had  been  in  the  mercantile  buBlnras 
in  Birmingham,  and  had  sold  his  entire 
stock  of  goods,  furniture,  good-will,  and 
license  for  cash  to  the  plaintiff.  Kanfman ; 
that  Kanfman  went  into  Immediate  poB> 
Besslon  of  the  goods,  and  employed  said 
Bandman  asclerk  for  one  or  two  raonthB; 
and  that  at  the  time  of  tbe  levy  of  the 
attachment  Kaufman  was  In  possession 
of  and  owner  of  tbe  said  goods,  and  Band- 
man  was  in  the  store  as  a  clerk.  Tbe  tes- 
timony of  Bandman,  among  other  things, 
tended  to  show  that  before  the  purchase 
he  and  Kaufman  made  an  Inventory  of 
the  goods  In  the  store,  and  used.  In  mak- 
ing said  Inventory,  blllH  and  statements 
sent  to  Bandman  by  his  creditors,  and 
that  these  bills  showed  that  the  goods 
were  bought  and  shipped  on  time  or  ou 
credit.  At  the  request  of  the  plaintiff.  In 
writing,  the  eourt  gave  tbe  following 
charges:  (1)  "The  court  charges  the  Jary 
that  courts  will  not  strive  to  force  con- 
clusions of  frand,  and,  if  the  facts  and  clr- 
cuniBtances  In  evidence  relied  on  to  sustain 
the  charge  of  frand  are  fairly  suBceptlble 
of  an  honest  Intent,  that  construction  will 
be  placed  upon  them."  (2)  "The  court 
charges  tbe  jury  that,  If  the  plaintiff's 
goods  were  wrongfully  levied  upon,  tbe 
law  would  not  require  the  plaintiff  to  give 
a  claim-bond,  and  have  a  trial  of  tbe  right 
of  the  property  in  the  aoods  levied  on. but 
the  law  gave  blm  tbe  choice  to  allow  the 
goods  to  be  carried  away,  and,  if  tbe  levy 
should  be  wrongful,  to  bring  snch  an  ac- 
tion as  the  present  case,  and  secure  dam- 
ages tor  such  wrongful  act."  The  defend- 
ants duly  excepted  to  the  giving  of  eacb  of 
these  charges,  and  alBO  separately  except- 
ed to  the  court's  refusal  to  give  each  of  the 
following  charges  requested  by  them  In 
writing :  (1)  **If  the  jury  believe  from  the 
evidence  that  the  plaintiff  said  to  Bharp 
before  be  made  any  levy  on  the  goods, 
and  before  Sharp  had  taken  tbe  goods 
Into  his  possession, to'goabead  and  make 
the  levy  on  the  goods,' and  that  Sharp 
then  proceeded  to  make  the  levy  In  this 
case,  In  pursuance  to  what  the  plaintiff 
told  blm  to  do,  then  I  charge  you,  as  this 
is  a  case  of  trespass,  the  plaintiff  cannot 
recover  in  this  action,  and  yonr  verdict 
must  be  tor  d«fendaut8. "  (5)  "If  the  jury 
bellevefrom  the  evidence  that  tbe  plaintiff* 


Digitized  by 


230 


60UTHEBN  BEPOBTBB,  Vol.  10. 


(AJa. 


vrhlle  Degotfatlng  lor  the  pnretaase  of  said 
irouds  from  the  said  Bandman,  had  access 
to  and  did  see  said  bills,  showed  that  said 
goods  bad  been  parchased  on  credit,  that 
sacb  knowledxe  was  sufficient  to  put  the 
plaintiff  on  Inquiry  as  to  the  solvency  of 
the  said  Buudman,  and.  If  proper  Inquiry 
would  hare  disclosed  the  Insolvency  of  the 
said  Buudman.  then  your  verdict  must  be 
for  defendant. "  (6)  "That  if  the  Jury  be- 
lieve from  the  evidence  that  plaintlO  knew 
that  Bandman  bad  purchased  the  goods 
which  he  wan  offering  to  sell  him,  on  cred- 
it, aud  that  Bandman  was  selling  biro  all 
of  bis  stoek  ot  goods  In  bnlk,  and  that 
Bandman  had  been  doing  a  retail  bnsluesR 
In  the  city  of  Birmingham  up  to  the  time 
of  said  sale,  and  if  you  further  believe  from 
the  evidence  that  Bandman  at  the  time  of 
said  sale  was  Insolvent,  theu  I  charge  yon 
that  Bucb  circa  Distances  were  sufficient  to 
put  the  plaintiff  on  Inquiry  as  to  the  solv- 
ency of  Bandman;  aud.  II  the  jury  believe 
that  a  proper  Inquiry  on  the  part  of  the 
pl^ntirr  would  hare  disclosed  the  Insolv- 
ency of  Bandman,  then  I  charge  that  you 
mnst  find  for  delendauto.  *'  There  was 
judgment  for  plaintiff,  and  defendants  ap- 
peal. 

Qurrett  &  Underwood,  for  appellants. 
Laa  A  JBelU  for  appellee. 

McGlbllak,  J.  The  question  which  the 
trial  court  allowed  to  be  addressed  to  the 
wltnns  Sharp,  against  defendants'  objec- 
tion, may  have  been  improper, — It  is  not 
necessary  to  determine  whether  It  was  or 
not,— but,  If  so,  no  injury  resulted  to  the 
appellants.  In  that  Sharp's  answer  there- 
to— asBumlag  the  relevancy  of  the  pro- 
poned testimony— was  favorable  to  them. 
Holland  v.  Bergau.  89  Ala.  623,  7  Sonth. 
Rep.  770;  Insuranoe  Go.  v.  Moog,  78  Ala. 
284. 

2.  It  seems  that  when  the  sheriff  was 
abou  t  to  levy  on  the  goods  found  In  Ka  uf- 
man's  possession  as  the  property  of  Band- 
man  he  suggested  to  him  that  be  make  a 
claim-bond,  and  that,  after  eonaalting 
with  bis  counsel,  Kaufman  declined  to  in- 
terpose a  clalui,  preferring;  as  was  stated 
at  the  time,  to  hold  the  sheriff  responsible 
as  for  a  trespass,  and  told  the  officer  to 
go  ahead  and  levy , "  or  **  to  go  ahead  and 
close  the  doors. "  Very  clearly  be  bad  the 
unfettered  rigbt  to  make  this  election; 
and  we  are  unable  to  conceive  how  the 
expression  of  the  election.  In  the  language 
we  have  quoted,  could  hare  conferred  any 
rlghton  the  officer  which  hedid  not  before 
possess,  or  In  any  way  have  prejudiced  or 
estopped  Kaufman  from  the  assertion  uf 
any  right  which  would  otherwise  have 
been  his.  Charge  2,  given  at  the  instance 
of  the  plaintiff,  states  the  law  correctly  In 
this  regard;  and  charges  I  and  2,  request- 
ed by  defendants,  which  were  addressed 
to  these  matters,  were  well  refused,  when 
reference  le  had  to  the  evidence,  on  the 

Sounds  both  that  they  would  have  mle- 
1  the  Jury,  and  that  tbey  were  affirma- 
tively erroneons. 

3.  Cbai^  1,  requested  by  plaintiff,  is 
substantially  the  same  as  an  Instruction 
held  to  be  bad  at  the  last  term  in  the  ease 
of  Skipper  v.  Reeves,  (Ala.)  8  South.  Rep. 
SM;  and,  for  the  reasons  there  set  forth, 


we  hold  the  giving  of  this  charge  to  have 
been  erroneous. 

4.  The  insolvency  of  Bandman,  from 
whom  plaintiff  purchased  the  goods,  was 
not  controTerted.  One  of  the  main  in- 
quiries In  the  case  was  as  to  Kaafman'e 
knowledge  either  ot  his  vendor's  insolv- 
ency or  of  facta  which  amounted  to  con- 
structive notice  uf  It.  As  pertinent  tothls 
Inquiry,  it  was  shown  that  Kaufman,  in 
making  an  inventory  of  the  stock  with  a 
view  to  Its  purchase,  used  invoices  of  cer^ 
tain  ot  the  goods  wblch  had  been  made 
out  by  tbe  persons  from  wtiom  Bandman 
had  bought  them,  and  that  these  Mils 
showed  that  the  goods  had  been  bought 
on  credit  It  was  not  made  to  appear 
what  dates  the  bills  have,  nor  the  time  of 
credit  In  any  Instance,  nor,  indeed,  that 
either  of  these  facts  were  shown  by  them. 
For  aught  that  does  appear,  these  bills 
may  bave  antedated  the  longest  term  of 
credit  known  In  the  particular  line  of  busi- 
ness. Moreover,  there  It*  no  evidence  that 
the  bills  indicated  that  the  amounta  they 
represented  bad  not  been  paid.  All,  in 
fact,  which  It  can  be  affirmed  that  they 
tended  to  show  was  that  Bandman  at 
some  time  in  the  past  had  bought  some  of 
tbe  goiids  tonod  In  the  stock  on  time.  We 
are  far  from  believing  that  this  fact  was 
sufficient  to  raise  up  In  the  mind  ot  Kauf- 
man suspicion  of  Baudman's  solvency, 
sufficient  to  put  upon  him  the  onus  of  In- 
quiry on  that  subject,  and  to  charge  him 
with  a  knowledge  of  all  the  facts  which 
such  Inquiry,  diligently  prosecuted,  would 
bave  disclosed.  On  the  contrary,  we  ap- 
prehend that  tbe  naked  fact  of  Baodmaa  s 
having  been  able  to  purchase  goods  on  a 
credit— and  that  Is  all  we  have  here— 
would  rather  tend  to  prevent  and  allay 
suspicion  of  his  solvency  than  otherwise. 
Charges  6  and  6  of  defendants*  series, 
which  assert  that  the  facts  that  Kaufman 
saw  the  bills  of  tbe  goods  In  question  as 
furnished  to  Bandman  by  tbe  merchants 
from  whom  he  purchased,  and  that  said 
bills  showed  tbe  purchases  to  bave  been 
made  on  credit,  were  sufficient  to  put  the 
plaintiff  on  Inquiry,  etc..  were.  In  our 
opinion,  properly  refused.  Stix  v.  Keith, 
m  Ala.  465,  5  South.  Rep.  1S4.  The  ques- 
tions arising  out  of  the  trial  court's  refus- 
ing charges  8  and  4,  requested  by  defend- 
ants,  need  not  arise  on  another  trial,  and 
WB  deem  it  unnecessary  to  decide  them. 
For  theerror  pointed  out  above,  the  Indg- 
ment  la  reversed,  and  the  cause  remanded. 


AoBRHoLD  et  al.  V.  Bluthbnthai.  et  al. 
(Supreme  Court  of  Alabama.  Nov.  IS,  1891.) 
Landlosd*8  Luh  —  Pbiositibb  —  Attaobhbitt— 
VAuorrr. 

1.  Where  plaiotiffs,  by  their  agent,  par- 
chased  goods  subject  to  a  laadlcffd's  ilea  for  rent, 
aod  the  goods  remaining  in  tbe  vendor's  posses- 
sion are  sold  by  regular  i^ocess  to  satisfy  the 
lie&,  the  Ignorauce  of  their  agent  that  the  per- 
son from  whom  the  goods  were  purchased  lived 
In  a  rented  house,  which  fact  was  known  to  tbe 
principals,  cannot  avail  tbem  in  an  action  lor 
aamages  Sfalnac  the  landlord  for  the  ooaverstoa 
of  the  goods. 

S.  where  an  attaohmoit  la  sued  out  for  rant 
and  levied  on  goods  subject  to  the  landlord's  lien, 
and  the  attaohment  is  prosecuted  to  Judgmenti 
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the  TBlIdi^  of  the  Judgment  scad  the  sale  of  the 
property  under  the  attachment  cannot  be  inTall- 
dated  by  in-Ml  that  notes  nvea  for  the  rent  had 
been  hypothecated  before  the  stllng  oat  of  the 
attacbment. 

Appeal  from  city  court  of  Annlston;  B. 
F.  Cassady.  Judge.  Rerereed. 

Action  by  Bluthentbal  and  Beckett 
agalDst  T.  M.  Aderhold  and  others  for  tbe 
con  version  of  goode.  Judgment  forplaln- 
tltlB.  Defendants  appeal. 

Ob  December  5, 18B8,T.M.Adertaold  rent- 
ed a  atore-bonse  to  Harry  Toole  lor  the 
term  of  one  year  from  January  1, 1889,  at 
a  monthly  rental  of  $75.  payable  In  ad- 
vance. On  Febmary  14, 1889,  Toole  bar- 
ing disposed  of  aubstantlally  all  his  goods 
without  the  consent  u(.  hlslaDdlonl,  and 
witboat  having  paid  the  rent  in  toll  for 
tbe  term,  J.  E.  Aderbold,  ae  tbe  agent  of 
T.  M.  Aderbold,  applied  to  a  justice  of  the 
peace  and  obtained  an  attacbment  for 
rent,  returnable  to  tbe  circuit  courtof  Cal- 
bonncuonty.  Tblsattacbment wasplaced 
in  tbe  hands  of  H.  VV.  Flnoey,  acting  as  a 
deputy  •sheriff,  who  In  that  capacity  levied 
tbe  attachment  on  tbe  goods,  tbe  subject- 
matter  of  tbis  cult.  T.  M.  Aderhold  was 
not  present  wtaen  tbe  attachment  was  lev- 
ied, and  never  bad  possession  of  tbe  goods. 
While  In  the  poesesaion  of  theRberiff  under 
the  levy,  tbe  bouse  in  which  tbeguods  were 
caught  fire,  and  the  goods  were  material- 
ly injured  by  tbe  fire.  Aderbold  prosecut- 
ed bis  suit  to  Judgment  intheclrcult  court, 
and  all  tbe  papers  in  that  cause,  with  tbe 
Judgment  ol  tbe  clrenlt  coort,  appear  in 
tbts  reeord.  Appellees  broagbttblsactlnn 
on  April  29,  1889,  for  damages  against  tbe 
appellants  for  tbe  conversion  of  the  goods 
levied  on  under  tbe  attachment.  Defend- 
ants pleaded  "Not  guilty,"  and  the  regn< 
larlty  of  the  process,  and  on  November  SO. 
1889,  by  leave  of  tbe  court,  filed  an  amend- 
ed plea,  setting  up  the  contract  between 
Aderbold  and  Toote.  tbe  issnance  of  said 
attacbment,  and  the  averment  that  said 
goods  were  liable  to  said  attashment  for 
tbe  satisfaction  ot  said  landlord's  liens. 
Defendant  Fhiney  Justified  under  tbe  pro- 
cess. On  the  trial  of  tbe  cause  the  plain- 
tUts  IntrodDced  in  evidence  as  their  basis 
ot  title  a  bill  of  sale  by  which  tbe  property 
of  said  Toole  was  purported  to  be  con- 
veyed unto  them, tbe  alleged  consideration 
ofHacb  conveyance  b^lng  the  payment  of 
an  antecedent  debt.  It  wasturtberehown 
that  this  transaction  was  conducted  by 
A.  D.  Meadors  as  tbe  agent  ot  tbe  plalo- 
tifis.  He  testified  that  at  tbe  time  ot  tbe 
transaction  be  did  not  know  that  said 
Toole  was  a  tenant  of  said  Aderhold,  and 
ttaat  ho  made  no  Inquiry  concerning  his 
possession  of  the  said  house.  But  It  was 
shown  by  Toole's  testimony  ttaat  he  was 
H  tenant  of  said  Aderbold,  and  that  the 
plaintiffs  were  notified  that  tbe  house  he 
was  occupying  wasa  rented  one, and  that 
he  bad  no  real  estate  anywhere  in  the  said 
county.  Tbe  defendant  ottered  in  evidence 
the  ]ease,contract,  and  the  certified  tran- 
script of  the  attachment  papers.  They 
also  introduced  J.  E.  Aderhold.  who  testi- 
fied that,  in  tbe  absence  of  T.  M.  Aderhold, 
he  was  bis  agent,  and  sued  out  tbe  said 
attachment,  and  at  tbe  same  time  had 
It  levied  upon  tbe  goods  in  question.  He 
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also  testified  that  the  notesglvei  byToole 
tor  tbe  rent  of  the  store-house  bad  been 
given  to  one  Lewis  as  collateral  seeorlty 
for  tbe  said  T.  IS.  Aderbold's  debt  to  bfm. 
and  that  said  notes  were  held  by  Lewis 
at  the  time  of  the  attachment,  but,  as  the 
notes  fell  due,  they  were  taken  up  by  said 
T.  M.  Aderbold.  some  time  after  the  at- 
tachment. Judgment  was  rendered  for 
plaintiffs,  and  defendants  appeal. 

Caldwell  &  Johnatont  for  appellants. 
OordOD  Maodonald  and  Blaekw^lAKetth, 
for  appellees. 

CoLRUAN,  J.  Tbe  goods,  when  pur- 
chased  by  plaintiffs,  were  In  a  rented  store- 
house, and  subject  to  tbe  landlord's  lien. 
Code,  §  8009.  The  goods  were  purchased 
In  bulk,  and  tbe  consideration  was  the 
payment  ot  an  antecedent  debt.  More- 
over, the  goods  bad  not  been  removed 
from  tbe  store-house  when  tbey  wore 
levied  upon  at  the  suit  of  tbe  landlord  by 
attachment  for  the  enforcement  ot  his  rent 
debt.  The  sale  ot  tbe  goods  by  the  tenant 
did  not  displace  the  prior  lien  uf  the  land- 
lord. Weil  V.  McWhorter,  10  South.  Rep. 
181,  (at  present  term.)  It  was  proven  by 
tbe  witness  Toole,  and  not  controvert- 
ed, that  app^lees  knew  that  Toote  occu- 
pied a  rented  store-house,  and  owned  no 
real  property  In  Alabama.  This  was  no- 
tice that  the  lundlurd'a  Hen  attached  to 
tbe  goods  In  the  rented  store-house.  Lo- 
max  V.  Le  Grand.  60  Ala.  637;  Bogies  v. 
Price,  64  Ala.  614;  Scaife  v.Stovall.  67  Ala. 
287.  Having  notice  themselves,  the  igno- 
rance ot  their  attorney  and  agent,  Mead- 
or.  through  whom  the  goods  were  pur- 
chased, cannot  avail  them. 

It  is  contended  that  as  Aderhold.  the 
landlord,  had  transferred  the  rent-notes 
ot  Toole  to  Lewis  as  collateral  aecnrity  to 
a  debt  he  was  owing  to  Lewis,  and  as  the 
rent-notes  were  so  held  by  Lewis  when 
tbe  attachment  tor  the  rent  was  sued  out 
by  tbe  landlord  against  the  tenant,  the 
circuit  court  had  no  Jurisdiction  of  tbe 
case,  and  that  tbe  Judgment  rendered  is 
a  mere  nullity.  This  position  is  unten- 
able under  the  facts  disclosed  In  the  rec- 
ord. The  proceedings  of  the  attachment 
suit  in  the  ctrcnlt  court  on  their  face  were 
in  all  respects  regular.  Thecoprt  had  Ju- 
risdiction of  the  persona  and  subject-mat- 
ter. Its  Judgment  le  conclusive,  as  be- 
tween the  landlord  and  tenant,  ot  tbe 
amount  due  for  rent,  and  that  it  was 
due  the  landlord.  Tbe  defendant  In  that 
suit,  it  the  facts  Justified  It,  might  have 
shown  that  tbe  plaintiff  did  not  own  tbe 
debt,  and  was  not  tbe  proper  person  to 
sue;  but  a  stranger  to  tb at  suit  cannot 
show  in  a  collateral  proceeding  that  the 
plaintiff  was  not  the  owner  of  the  claim, 
and  not  entitled  to  maintain  the  action. 
II  neither  tbe  holder  of  the  collateral  nor 
tbe  debtor  objects  to  tbe  party  suing,  a 
strange  to  liiD  action  cannot  Interfere 
to  defeat  tbe  suit,  or,  after  Judgment,  Im- 
peach Us  validity  as  between  the  parties 
to  tbe  suit.  The  case  of  Ware  V.  Buasell, 
67  Ala.  48,  Is  not  in  conflict  with  this  prln* 
ciple. 

Appellees  having  shown  title  to  the 
property  by  their  purchase  from  .  the  ten- 
ant, it  was  competent  for  tbem  to  iiu- 
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peach  the  JadgmeDt  obtained  by  Aderhold, 
tbe  landlord,  against  Toole,  bis  tenant, 
lorfraad,  or  tu  bare  shown  It  was  not 
founded  on  a  rental  debt,  or  that  tbe  debt 
bad  !□  fact  been  paid.  As  to  tbese  ques- 
tions the  judgment  In  the  circuit  court 
was,  as  to  tbe  plaintms  in  thts  suit,  nes 
Inter  alios  acta..  Dryer  t.  Abercrumbie,  67 
Ala.  497;  Boawell  r.  Carlisle,  65  Ala.  554. 
It  baviDg  been  shown,  however,  that 
Toole  ^as  Indebted  for  tbe  rent  of  tbe 
store-bouse;  that  the  landlord's  lien  at- 
tached to  tbe  goode  for  the  rental  debt; 
that  be  sued  out  an  attachment  for  rent, 
which  was  levied  upon  tbe  goods  In  tbe 
Btore-house.  subject  to  tbe  landlord's  lien, 
and  this  attachment  was  prosecuted  to 
judgment  In  tbe  circuit  court,— the  validi- 
ty of  this  judgment  and  sale  of  tbe  prop- 
erty under  tbe  attachment  canuut  be  Im- 
peached or  invalidated  by  proof  that  the 
rent-notes  upon  which  tbe  attachment  Is- 
sued bad  been  transferred  as  collateral  se- 
curity before  tbe  suing  out  of  the  attach- 
ment; and  this  would  betroeeven  though 
It  had  not  been  proven^  as  It  was,  that 
after  the  attachment  Issaed,  and  before 
jadgment,  the  debt  for  which  the  rent- 
notes  were  hypothecated  as  collateral  ee- 
enrtty  was  fully  paid  by  tbe  landlord,  and 
the  rent-notes  returned  to  biro.  It  is 
ttaongbt  that  these  principles  will  be  snffl- 
cient  to  guide  the  court  on  another  trial 
without  noticing  la  detail  the  several 
qaestions  raised  by  Uie  pleadings.  The 
rnllng  of  the  trial  court  did  notaccord  with 
the  principles  of  law  as  here  declared,  and 
tbe  conclusion  reached  was  not  authorized 
by  the  evidence.  The  judgment  must  be 
reversed,  and  the  cause  remanded. 

(H  Aim.  Ml)  ' 

Gbieij  v.  Louaz  fit  ai. 
{SuipremB  OOure  of  Alaibaima.  Xtov.  10;  180L) 
RuouBioK  or  ComuoT  —  TaADDuum  Bkpbb- 

SEITTATIOKS— XirSTRnGTIOSB. 

1.  Defendant  and  one  M.  and  O.  pnrchased 
land,  agreeing  to  pay  one-third  in  casta,  and  exe- 
cute their  no  tee  for  the  balance,  payable  in  one 
and  two  yeaira.  PlalntUh  agreed  to  boy  defend- 
ant's interest,  on  tats  representation  tbat  to  get 
bis  title  they  would  have  to  pay  one -third  of  the 
oasb  payment,  and  exeoote  tnetr  separate  notes 
for  one-tbird  of  the  deferred  p&ymenta.  Plain- 
tifb  oaid  defendant  SlOO  for  his  interest,  bat  aft- 
erwards learned  that  it  would  be  necessary  for 
ttaem  to  execute  their  joint  notes  with  H.  and  O. 
for  the  deferred  pajrmenta.  and  this  M.  and  O. 
declined  to  do,  and  thereby  defeated  the  pur- 
chase. Seld,  in  an  action  to  recover  the  9100, 
that  it  was  error  to  charge  that,  though  defend- 
ant may  have  stated  faots  which  showed  that  tbe 
purchase  was  joint,  and  that  he,  U.,  and  O. 
were  required  to  ozeoute  tbelr  joint  notes,  yet,  if 
he  expressed  the  opinion  that  under  this  oontract 
plaiDtlfls  could  get  his  interest  by  paying  one- 
third  cash  and  ezeoutiDg  their  separate  notea  for 
one-tbird  the  deferred  payment,  and  this  opialon 
was  fraudulently  expressed  with  intent  to  de- 
ceive, that  would  avoid  the  contract,  since  an  ez- 

Sreasion  of  opinion,  falsely  made,  with  intent  to 
ecelve,  even  thoueta  acted  on,  avoids  a  ctmtract 
only  when  the  parties  deceived  were  jostiiied  bi 
relying  on  the  opinion. 

9.  A  reqiioBt  to  oharge  i^ioh  assniaes  dia- 
pated  facta,  and  Ignores  material  testimony,  is 
properly  refused. 

Appeal  from  circuit  court,  Montgomery 
county;  Johm  P.  Hubbabd,  Judge.  Bft- 
Tenied. 


Action  by  Tennant  Lomax  and  others 
against  Jacob  Griel  to  recover  flOO. 
Judgment  for  plaintiffs.  Defendant  ap- 
peals. Fur  former  hearings,  see  5  Sooth. 
Bep.  325,  «  South.  Rep.  741. 

This  was  an  action  for  money  had  and 
received,  brought  by  the  appt^Ilees  against 
tbe  appellant  to  recover  f  100  paid  by  them 
to  him  on  a  contract  tor  cbo  purchase  ot 
an  Interest  In  two  lots  in  the  city  of  8b^- 
fleld ;  and  it  is  based  on  the  alleged  fraud 
on  the  part  of  tbe  defendant  in  the  misrep- 
resentation of  a  material  fact  by  him  In 
regard  to  the  contract  of  purcbatie,  under 
which  the  defendant  claimed  an  interest  In 
the  lots  in  question.  The  facts  relied  upon 
by  the  plaintiff  are  snbstantlally  as  fol- 
lows: Tbatatthetimeotthemaklngottiie 
contract  referred  to  the  defendant  and  one 
Matthews  and  O'Connell  hadeatend  Into 
a  verbal  contract  to  purchase  said  lots 
from  one  A.  J.  Moses,  agreeing  to  pay  bim 
one-tblrd  of  the  purchase  money  in  cash, 
and  execute  their  notes,  payable  in  one 
and  two  years,  for  thedelerred  payments; 
tbat  In  a  cottversatlun  with  the  plalntlfb, 
which  led  up  to  their  contract,  Oriel  stat- 
ed to  them  tbat  all  they  would  have  to  do 
In  order  to  get  bis  title  would  be  for  them 
to  pay  one-third  of  tbe  casta  payment, 
and  execute  their  separate  notes  for  one- 
third  of  the  deferred  payments;  and  on 
this  representation  tbe  contract  was  con- 
summated by  plaintiffs  paying  defendant 
ftOO  ior  his  Intereat  In  the  purchased  Iota. 
Tbe  plalntlffB,  In  seeking  to  get  the  inters 
est  contracted  for,  ascertained  that  in 
order  to  do  so  It  would  be  necessary  for 
them  to  execute  their  joint  notes  with 
Matthews  and  O'Connell  for  tbe  deferred 
payment,  Instead  ot  executing  their  sep- 
arate notes  for  one-tbird  ot  tbat  sum. 
as  represented  by  Griel;  and  that  said 
Matthews  and  O'Connell  declined  to  exe- 
cute said  notes  with  them,  and  thereby 
defeated  the  purchase.  It  was  contended 
by  plaintiffs  that,  relying  upon  tbe  state- 
ment made  by  Griel,  they  were  deceived 
and  damaged  thereby,  and  that  they  had 
no  knowledge  of  the  terms  of  the  contract 
of  purchase  between  Mosea  and  Griel» 
Matthews,  and  O'Connell.  farther  than 
that  told  them  by  Griel.  which  had 
preceded  tbe  contract  between  tbe  plain- 
tiffs and  defendant.  Tbe  testimony  ot 
Lomax,  Massie,  and  Sayre,  reaper tlvely,  Is 
Budlclently  stated  in  tbe  opinion.  The 
defendant  reserved  exceptions  to  several 
portions  ot  the  general  charge  given  by 
the  conrt,  among  which  was  the  follow- 
ing: "(6)  If  merely  asserting  bis  opinion 
as  to  what  was  bis  belief,  why  then,  io 
order  to  become  a  fraud.  Mr.  Griel  must 
have  known  it  to  be  a  fraud,  and  used  it 
tor  tbe  purpose  ot  leading  these  men  Into 
making  tbat  contract,  and  they  were 
thereby  misled,  and  made  that  contract. 
When  It  Is  a  mere  misrepresentation,  and 
not  the  expression  of  an  opinion,  it  is  im- 
material whether  Mr.  Griel  knew  tbat  It 
was  false  or  not."  At  the  request  of  tbe 
plaintiffs  tbe  court  gave  the  following 
written  charges:  **(!)«  tbe  jury  believe 
from  the  evidence  that  Griel  stated  to 
plaintiffs  that  all  they  would  have  to  do 
to  get  a  good  title  to  his  (Griel's)  laterest 
in  the  lots  in  Sheffield  would  be  to  pay  la 
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moDey  one-tlijTd  of  the  cash  payment,  Hnd 
to  Rxecate  tbeir  notes  lor  uoe-tblrd  of  the 
deferred  payments,  and  ttaat  tbla  was  a 
statement  of  a  fact,  and  not  merely  an 
opinion,  and  was  accepted  and  relied  on 
aa  true  by  plaintiffs,  but  was  In  fact  false, 
then  tbls  would  be  a  misrepresentation  ol 
a  material  fact,  and  would  Titlate  the 
contract;  and, It  plain  tiffs  were  jnatlfled  in 
relying  on  said  statement,  and  did  rely 
on  It,  and  were  deceived  thereby,  they 
would  be  entitled  to  recover  If  they  got 
notfalns  by  their  contract  by  reason 
thereof.   (2)  If  the  Jury  believe  from  the 
evidence  that  Oriel  stated  to  plaintiffs 
that  all  tbey  had  to  do  to  get  a  good  title 
to  his  (Griel's)  Interest  in  the  Sheffield 
lots  would  be  to  pay  in  money  one-third 
of  tbe  cash  payment,  and  to  execnte  tbeir 
notes  for  one-Uifrd  of  the  two-thirds  bal- 
ance, and  further  believe  that  this  state- 
ment was  a  statement  thatseparate  notes 
were  tn  be  given  by  Griet  and  hla  associ- 
ates, and  not  Joint  notes,  and  that  tbe 
truth  was  that  joint  notes  were  to  be 
giren  by  blm  and  his  co-purctaaserB,  this 
wonid  be  a  mlsropresentatlon  of  a  ma- 
terial faet,  which  would  vitiate  tbe  con- 
tract. If  the  plaintiffs  relied  onthestate- 
lent.  and  the  Jury  believe  said  plaintiffs 
were  Justified  In  relying  on  It  aa  an  In- 
ducement to  the  contract,  and  were  there- 
by deceived  end  injured,  and  this  would 
be  true,  altbongh  Qrlel  did  not  know  hia 
statement  to  be  nntme,  and  if  thereby 
plaiDtlOs  were  induced  to  pay  their  money 
to  Griel,  they  would  be  entitled  to  rerov- 
er."  The  defendant  separately  excepted 
to  the  giving  of  each  of  these  charges,  and 
also  separately  and  severally  excepted  to 
tbe  eonrt's  refusal  to  each  of  thetoUowing 
charges  requested  by  blm  Id  writing:  **  (1) 
Before  the  jury  can  find  for  tbe  plaintiffs 
In  this  action  they  must  beUeve  from  tbe 
evidence  that  Oriel  knew  that  thecontract 
with  Mosea  required  that  Jolut  notes  were 
to  be  made  by  himself  and  Matthews  and 
O'Connell,  and  not  only  failed  to  disclose 
that  fact  to  plaintiffs,  but  they  must  also 
believe  that  he  (ailed  to  disclose  such  tact 
wltb  the  Intent  to  deceive  the  i^alntifla, 
and  did  deceive  them.  (2)  Ttaat  It  la  act 
necessary  for  the  plaintiffs  to  have  actu- 
ally known  that  the  purchase  nt  the  lots 
from  Moses  by  O'Connell,  Matthews,  and 
Oriel  was  a  Joint  purchase.  If  there  were 
facts  and  clrcamstances  which  reasonably 
put  tbem  on  Inonlry  as  to  whether  it  was 
or  vas  not  a  lofnt  purchase.  (8)  That 
tbe  written  contract  ofterpd  in  evidence 
by  which  the  defendant  sold  his  Interest 
to  plaintiffs  in  tbe  lots  purchased  by  de- 
fendantand  Matthews aud  O'Counell  from 
Mc»se«  shows  that  the  purchase  by  defend- 
ant, Matthews,  and  O'Connell  from  Monea 
was  a  Joint  parcfaase.  and  it  was  notice  to 
the  plalntUhi  of  that  fact.  (4)  When  QtM 
stated  to  plalntills  ttaat  be,  Matthews,  and 
O^Gonnell  bad  together  purchased  the  lots 
from  Mosea,  this  put  plalntlffa  on  inquiry 
as  to  whether  Joint  notes  were  to  be  made 
by  said  purchasers  to  Moses.   (5)  Before 
the  Jury  can  find  for  the  piaintitfs  in  this 
action  tbey  beUeve  from  the  evidence  that 
Oriel  failed  to  dlBeloee  to  the  plain  tllfs 
that  the  notes  to  be  made  to  Moees  were 
to  be  Joint  notes  of  GrM,  O'Gonndl,  and 


Matthews,  and  ttaat  he  tailed  to  disclose 
that  fact  with  Intent  to  deceive  tbe  {dalu- 
titfs.  or  for  the  purpose  of  Influencing  or 
inducing  plalnnHs  to  make  tbe  purebaae 
from  him.  (6)  Before  the  jury  can  find  for 
the  plalntlfls  in  this  action  they  must  be- 
lieve from  the  evidence  that  tbeagreement 
between  Moaes  and  O'Connell,  Grlel,  and 
Matthews  was  that  O'Connell,  Grlel,  and 
Matthews  were  to  execute  Joint  notes  for 
the  purchase  of  tbe  lots  sold  by  blm,  and 
that  Griel  failed  to  dlBclw9e  that  fact  to 
tbe  [^alntlffs  with  intent  to  deceive  the 
plaintiffs,  or  for  tbe  purpose  of  Inflnenclng 
them  to  purchase  tbls  third  Interest  in 
said  purchase.  (7)  That  the  law  raises 
the  presumption  that  when  Matthews 
and  O'Connell  and  defendant  Jointly  pur- 
chased the  lots  from  Moses,  that  they  were 
to  execnte  Joint  notes  for  the  dtferred  pay- 
ments, and  the  plaintiffs  were  bound  to 
know  tbla  presumption  of  the  law." 

AniogtoD  A  Gmbam,  for  appellant.  Q. 
M.  M&ukSt  for  appellees. 

CoLBUAN,  J.  Thia  is  tbe  third  appeal  in 
this  case.  Many  of  tbe  principles  of  law 
involved  In  the  present  appeal  as  present- 
ed by  the  present  record  were  settled  when 
the  case  was  here  on  former  appeals.  S9 
Ala.  420,  6  Sooth.  Bep.  741.  V/e  then  held 
that  if  Griel  represented  that  separate 
notes  were  to  be  given,  and  the  truth 
was  that  Joint  notes  wer«  to  be  given  by 
him  and  bis  coimrtners,  this  woold  be  the 
misrepresentation  of  a  material  fact, 
which  would  vitiate  the  contract,  if  the 
plalntifle  relied  upon  such  statement,  and 
were  justified,  by  the  circumstances.  In 
relying  on  It  as  an  inducement  to  such 
contracti.and  were  thereby  deceived  and 
injured.  And  this  woold  follow  although 
Griel  did  not  know  hla  statement  In  this 
respect  was  ontrne.  The  teetlmony  of  the 
witnesses  Lomax  and  Massle,  if  credited 
by  the  Jury  as  being  a  fall  and  correct 
statement  of  tbe  transaction,  brings  the 
case  fairly  within  the  appUciitlon  of  this 
principle  of  law.  The  former  teetlfiea, 
among  other  things,  that  Griel  said  all 
that  plaintiffs  would  have  to  do  to  get  a 
title  to  tbe  land  wblch  plaintiffs  were  con- 
tracting to  purebaae  from  him  was  to 
make  a  one-third  cash  payment,  and  exe- 
cnte their  notes  for  oue-thlrd  of  tbe  two 
deferred  payments.  The  witness  Massie, 
on  cross-examination*  testified  substan- 
tially to  the  same  facts,  being  more  spe- 
cific in  stating  that  they  were  to  pay  one- 
third  cash,  and  to  give  separate  notes  for 
the  one*  third  deferred  paymente.  Tbe 
testimony  of  tbeae  two  witnesses,  fairly 
construed,  excludes  the  Idea  that  In  nam- 
ing these  statements  the  defendant  Griel 
was  merely  expressing  bis  opinion  as  to 
the  effect  and  meaning  of  his  contract  wltb 
Moses*  from  whom  he  parcbaeed  the  land. 
There  Is  nothing  In  their  testimony  from 
wblch  It  could  be  remotely  Inferred,  oreven 
conjectured,  that.  In  order  to  get  a  title 
to  the  land.  It  would  be  necessary  lor 
tbem  to  execute  Joint  notes  with  O'Con- 
nell aud  Matthews,  and  thus  obligate 
themselves  to  be  responsible  for  tbe  pay- 
ment of  a  two-thirds  Intereat  of  the  laud 
sold  to  other  parties ;  or  that  their  rights 
and  intnests  In  any  respeet  d^wided  op- 
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on  the  fatnre  action  of  other  parties. 
There  iB  nothing  In  all  tbelr  teetlmoDy  In 
regard  to  Griel'B  titatementB  which  au- 
tborlzefi  the  inference  that  they  were  to 
become  Joint  pnrchaaera  with  O'Connell 
and  UattbewB,  or  to  put  ttaem  on  Inquiry 
ol  thla  fact.  The  tentimony  of  the  wlt- 
neiui  Sajre  Is  not  bo  full  as  tbat  of  these 
two  wltneases  Lnmsz  aodMassie,  and,  as 
we  Interpret  bla  evidence.  It  calls  Into  ap- 
plication a  different  principle  of  law.  His 
veraion  of  the  matter  Is  that  Grlel  stated 
that  he,  (Grlel,)  O'Connell.  and  Matthews 
bought  two  lots  from  Moses  for  about  f  5.- 
000;  tbat  they  were  to  pay  ohe-tblrd  cash* 
one-third  In  one  year,  and  one-third  in 
two  years,  and  when  plaintiffs  paid  one- 
third  canh  aad  executed  tbeir  notes  for  the 
deferred  payments,  "you  will  steplnto  my 
BhoeB,  and  I  step  out.  **  Thlsstatement,  If 
made  to  platntltfe,  tends  to  show  a  joint 
purchase  by  Griel,  O'Connell,  and  Mat- 
thews, and  Implies  that  Joint  noted  were 
to  be  executed  by  Griel,  O'Connell,  and 
Matthews.  89  Ala.,  6  South.  Bep..  supra. 
It  plaintiffs  were  Informed  by  Uriel  tbat 
such  was  the  condition  of  his  Interest  and 
character  of  h!e  purcbaee  from  MoseB, 
and  then  stated  to  plalatltrs  all  tbat  was 
neceBsary  for  them  to  do  to  get  title  to 
the  land  would  be  to  pay  one-third  cash 
and  exeente  tfaelr  separate  notes  for  one- 
tblrd  of  the  deterred  paynientB,  such  state- 
ment would  not  be  the  afflrmatlon  of  a 
fact,  but  the  mere  expression  of  his  opin- 
ion as  to  the  meaning  or  legal  effect  uf 
tils  contract  of  purchase  with  Moses.  The 
tacts  are  suffldent  to  show  that  plaintiffs 
bad  the  right  to  rely  upon  every  state- 
ment of  fact  made  by  Grlel  In  regard  to 
the  terms  of  his  purchase  from  Moses. 
And  if  3rlel  did  not  undertake  or  pretend 
to  state  the  terms  of  his  purchase  from 
Moses,  or  the  condition  of  his  title,  but 
did  state  that  all  plaintiffs  had  to  do  to 
get  a  deed  to  hla  third  interest  was  to 
pay  nii»-thlrd  In  cash,  and  exeeate  tta^r 
separate  notes  for  the  payment  of  the  de- 
ferred third  Interest,  transferred  to  them, 
plaintiffs  bad  the  right  to  rely  upon  this 
statement  as  repreBentlog  that  Griel's 
title  and  purchase  from  Mosea  was  such 
that  he  was  anthorlsed  to  sell  it  separate- 
ly, and  that  his  title  eonld  be  acqnired  by 
the  execution  of  their  separate  notes. 
Sorb  a  statement  Impliedly  afflrma  the  ex- 
istence of  every  fact  necessary  to  sastaln 
tbe  statement.  It  repels  every  suggestion 
that  the  original  vendees  of  Moses  were 
to  execute  joint  notes  for  the  purchase 
money.  Such  a  mlsrepresentatioo  was 
constructively  fraudulent,  whether  willful- 
ly and  intentionally  made  or  not.  On  tbe 
other  hand.  If  plaintiffs  were  Informed  by 
Grlel  tbat  he,  O'Connell,  and  Matthews 
purchased  tbe  two  Juts  at  a  gross  euro, 
and  that  they  were  to  pay  one-third  cash 
and  execute  their  notes  tor  the  deferred 
payment,  plaintiffs  are  held  to  know  the 
legal  effect  of  such  a  contract,  and  that  it 
Implies  the  execution  ut  joint  notes  for  the 
deferred  payment.  If  Griel  thus  stated 
tbe  terms  of  his  purchase,  and  then  said 
to  plaintiffs  all  they  had  to  do  to  get  a 
deed  to  bis  third  Interest  In  the  land  was 
to  pay  one>t.hird  cash,  and  execute  their 
separate  notes  for  the  deferred  payment. 


this  would  be  no  more  than  the  expres- 
sloD  of  bis  opinion  as  to  tbe  legal  effect 
of  his  contract  of  purchase  from  Moses. 
In  one  case  plaintiffs  are  not  informed  as 
to  tbe  terms  of  Grlel's  purchase  from  Mo- 
ses, and  have  tbe  right  to  preenme  tbat 
Oriel  knows  and  anderstendstalscontract, 
and  states  truly  his  title,  and  bow  it  may 
be  conveyed.  In  the  other  case,  plalutltrs 
are  Inforiueil  of  the  facts  and  terms  of 
Oriel's  purchase  from  Moses,  and,  being 
thus  placed  in  possession  of  the  facts  and 
of  bis  title,  In  the  absrace  of  confldentlal 
relations  or  other  special  circumstances 
which  do  not  arise  in  this  coae,  plaintiffs 
bad  no  right  to  rely  upon  tbe  opinion  of 
Griel  as  to  tbe  legal  effect  of  the  con  tract. 
A  mere  opinion  of  the  legal  effect  of  a  con- 
tract, after  stating  fairly  the  facts  and 
condition  of  the  contract,  under  such  clr- 
cumstanceH  as  are  developed  by  the  testi- 
mony In  this  case,  wbether  made  lu  igno- 
rance or  with  tbe  Intention  to  decelTe,  will 
not  avail  plaintiffs.  They  bad  no  right  to 
rely  or  act  npon  Griel's  opinion,  and.  If 
thereby  misled,  they  must  take  tbe  conse- 
quences. .  The  evidence  of  the  witness 
(iriel  throws  very  little  light  on  the  ques- 
tion. In  one  place  he  says  "he  told  them 
the  terms  of  the  purchase, "  but  nowhere 
does  be  state  what  be  did  tell  them. 
Whether  the  terms  were  tbe  same  as  testi- 
fied to  by  Lomax  and  Massle  or  by  Sayre, 
or  whether  he  gave  a  different  version,  or 
made  any  etatement  aa  to  tbe  terms, 
does  not  appear.  Tbe  principle  of  law 
which  declares  that  a  contract  may  be 
avoided  as  fraudnlmt  upon  tbe  ground 
tbat  the  parties  were  misled  and  deceived 
by  the  expression  of  an  opinion  fraudu- 
lently made  with  the  Intent  to  deceive, 
does  not  arise  upon  the  evidence  in  the 
present  record.  Tliere  is  no  promise  of 
future  performance.  Birmingham  Ware- 
house A  Elevator  Co.  t.  Elyton  lAnd 
Co.,  (Ala.)  a  South.  Rep.  236. 

Tbe  material  qnestions  are:  IMdOrid 
make  such  e  statement  of  facts  in  regard 
to  his  purchase  from  Moses  as  to  Indicate 
that  be  had  the  right  to  sell  bis  Interest 
separately,  and  that  his  vendees  could  step 
into  his  shoes  by  paying  one-third  cash 
and  executing  their  separate  notes  for  the 
deferred  payment  of  one-third ;  or  did  he, 
wltboot  undertaking  to  state  the  terms 
and  conditions  of  bis  purchase  from  Moses, 
represent  to  his  vendees  that  upon  pay- 
ment of  one-third  cash  and  the  execution 
of  their  separate  notes  for  tbe  deferred 
payment  of  this  third  interest  they  could 
step  Into  bis  shoes?  If  hedld.and  the  evi- 
dence shows  tbat  this  was  untrue,  and 
that  Joint  notes  with  O'Connell  and  Mat- 
tbewB  fora  mncb larger  sum  wererequlred, 
this  would  be  misrepresentation  of  facts ; 
and,  If  the  parties  relied  upon  this  state- 
ment, and  were  misled  by  It.  and  bad  no 
Information  except  such  aa  derived  frOm 
GMel.  it  was  a  fraud,  and  woold  avoid  tbe' 
contract,  whether  Grlel  knew  the  state- 
ments were  false,  or  whether  made  wttb 
the  Intent  to  deceive.  On  tbe  oher  hand, 
did  Griel  tell  tbe  plaintiffs,  as  testified  to 
by  Kayre,  or  otherwise  Inform  them,  that 
bis  purchase  from  Moses  was  Jointly  with 
others,  and  tbat  Joint  notes  with  others 
were  to  be  executed  for  tbe  whole  (A  the 
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two  lots,  or  make  statements  which  legal- 
ly Implied  it,  unU,  as  a  matter  of  opinion 
of  the  legal  effect  of  the  contract  of  pur- 
chase from  Moses,  state  that  plaintiffs 
could  get  title  to  his  one-tblrd  Interent  by 
paying  one-third  cash  and  ezecatlnK  their 
separate  notes  lor  the  deterred  payment 
of  bis  third  Interest?  If  so,  under  the  evi- 
dence In  this  case,  the  expression  of  bis 
opiuion,  whether  made  Ignorantly  or  with 
intent  to  deceive,  was  not  a  fraud  upon 
plalntlffBuvallable  to  them.  Theseare  the 
only  material  questlunsln  tbecase  not  here- 
tofore decided,  and  whether  the  eyldence 
sustained  the  one  or  the  other  was  a  mat* 
ter  for  the  Jury.  The  fifth  exception  to 
the  general  charge  of  the  court  was  well 
taken.  The  principle  asserted  by  the 
charge  to  which  this  exception  applies  Is 
to  the  effect  that, although  Grlelmayhave 
stated  facts  which  showed  that  his  pur- 
chase from  Moses  was  Joint,  and  that  he, 
O'Connell,  and  Matthews  were  required  to 
necDte  Joint  notes,  yet,  if  he  expressed  the 
opinion  that  ander  this  contract  plalntlfto 
could  get  his  Interest  by  paying  one-third 
cash  and  executingthelrseparatenotes  for 
the  deferred  payment  tor  this  third  inter- 
est, and  this  opinion  was  fraudulently  ex- 
presHcd  with  Intent  to  deceive,  that  wonid 
arold  the  contract.  It  Is  not  every  ex- 
pression of  opinion,  falsely  made  with  In- 
tent to  deeelve,  eren  thoogb  acted  upon, 
that  aTulds  a  contract.  Aa  we  nave 
shown,  it  Is  only  In  cases  where  the  par^ 
ties  deceived  were  Justified  In  tnistlug  to 
and  relying  upon  the  opinion  that  the 
principle  applies.  We  find  no  merit  In  the 
other  exceptions  to  the  general  charge,  or 
errorln  the  charses  given  at  the  request  of 
tbeplalntlff.  Charges  1.6,and  6, requested 
by  the  defendant,  conflict  with  the  law  as 
webave  declared  It,  and  were  properly  re- 
fused. There  la  no  erldence  calculated  to 
put  plaintiffs  on  Inquiry,  except  It  be  that 
ofSayre.  His  teetlmony,  unexplained,  dis- 
closes the  fact  of  a  Joint  pnrchase,  «nd  the 
defendant  received  the  benefit  of  this  phase 
of  tbe  evidence  In  the  charge  given  by  the 
court;  otherwise  tbe  charge  is  abstract. 
Charge  8  places  an  Improper  construction 
on  the  written  agreement  referred  to. 
Charge  4  assumes  a  dlHputed  fact,  and  as- 
serts an  nnautborlxed  concludlon,  and  Ig- 
nores material  testimony  in  tbe  case. 
Qiarga  7  assumes  that  plaintiffs  knew  of 
tbe  Joint  purchase  Iroro  Moses,  and  Is  mis- 
leading. For  tbe  fifth  exception  to  the 
general  charge  of  the  court  the  case  Is  re- 
versed. Beversed  and  remanded. 


(H  Ala.  IM) 
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(Sttpreme  Con/tt  of  Alabama.   Nov.  2S,  1S91.) 

VroLATIOS  or  COSTBACT  WITH  SCBBTT— VARUKCB. 

Id  a  iMvsecution  under  Code,  S  S8S9,  for 
ftdlare  of  dMenflact  to  perform  tiie  service  «tip- 
nlsted  for  la  b  contract  made  by  himinconslder- 
stoii  of  another  becoming  his  surety  on  a  oonfes- 
aion  of  jndgmeot  for  a  9ne  and  costs  assessed 
against  him  on  conviction  of  a  miademeanor,  the 
complaint  alleged  that  defendant  signed  a  writ- 
ten contract  wnerebv  **be  did  agree  to  work  on 
tbe  farm  of  Q.  nntil  said  fine  and  oosts  were 
paid."  Tb»  ooatraot  introdnoed  In  support  <a 
tbe  allegaUon  read,  **I  agree  towork  on  the  farm 
nf  B., "  etc.  Held,  that  the  variance  between 
the  allsgatka  and  ue  proofs  were  tataL 


Appe^  from  circalt  eonrt,  Z<ee  eoanty ; 

W.  G.  Robinson,  Judge. 

Alexander  Wade  was  convicted  of  vio- 
lating hiB  contract  with  his  surety  In  a 
confessed  Judgment  for  fine  and  costs,  and 
appeals.   Reversed  and  remanded. 

A.  &  R.  B.  BuraeSt  for  appellant.  Wm* 
L.  Uartbit  Atty.  Qen.,  for  tbe  State. 

TValker,  J.  This  1b  a  prosecution,  un- 
der section  8832  of  tbe  Code  of  Alabama, 
for  the  alleged  failure  by  the  defendant, 
without  a  good  and  sufficient  excuse,  to 
perform  the  service  stipulated  for  by  a  con- 
tract made  by  him  In  consideration  of  an- 
other  becoming  his  surety  on  a  confession 
of  judgment  for  tbe  fine  and  coats  assesaed 
against  tbe  ddendant  on  bis  conviction 
for  a  misdemeanor.  The  complaint  or 
statement  by  tbe  solicitor,  on  which  the 
defendant  was  tried,  alleges  that  the  dA- 
fendant  did.  In  Qpen  court,  sign  a  written 
contract  whereby  "he  did  agree  to  work 
on  the  farm  of  B.  B.  Oolna,  in  eald  coun- 
ty, at  eight  dollars  per  month  and  board 
until  said  flue  and  costs  were  paid."  Tb« 
language  of  tbe  contract,  which  was  re- 
ceived in  evidence  against  the  defendant's 
objection,  is:  "I  agree  to  work  on  the 
farm  of  said  EHlc  Wade  In  said  county  at 
tbesum  of  eight  dollars  per  month, ''etc. 
It  Is  plain  that  thecontract  which  was  ad- 
mltted  in  evidence  does  not  answer  to  the 
description  of  the  contract  alleged  In  the 
complaint  or  statement  filed  by  theBolicit- 
or.  An  allegaton  that  the  defendant  con- 
tracted to  work  on  the  farm  of  one  person 
cannot  be  sustained  by  proof  of  a  contract 
by  tbe  defendant  to  work  on  the  farm  of 
some  other  person.  There  Is  nothing  In 
tbe  contract,  as  proved,  to  show  that  the 
defendant'sagreemenT  wsBto  work  on  the 
farm  of  Golns.  It  there  bad  t^een  other 
terms  In  the  written  imitruraent  which 
clearly  showed  that  the  services  stipulat- 
ed for  were  to  be  rendered  on  tbe  farm  ut 
tbe  person  contracted  with, then,  perhaps. 
It  would  have  been  permissible,  in  giving 
effect  to  the  Intention  of  the  parties  aa  dis- 
closed by  the  whole  Instrnmmt,  to  treat 
the  Insertion,  in  the  clause  above  quoted, 
of  the  uame  of  Elllc  Wade  Instead  of  that 
of  Golns  as  a  clerical  mistake,  the  correc- 
tion of  which  was  furnished  by  the  other 
provisions  of  tbe  contract.  If  there  had 
been  such  other  provisions.  It  would,  per- 
haps, have  been  proper  to  construe  the 
contract  as  binding  thedefendant  to  worlE 
upon  tbe  farm  of  R.  B.  Goins.  But  this 
meaning  cannot  be  glveu  to  the  contract 
as  proved,  for  there  Is  no  term  in  that 
contract  to  Bhow  that  such  was  the  In- 
tention of  the  parties.  There  Is  nothing  on 
tbe  face  of  the  Instrument  to  Bhow  that  a 
mistake  was  made  In  naming  the  wrong 
person  as  tbe  owner  of  tbe  farm  on  which 
the  work  stipulated  tor  wan  to  be  perform- 
ed. The  court  cannot  disregard  the  plain 
terms  need  bythe  parties  on  tbeassumptlon 
that  it  iB  Impossible  or  absurd  to  conclude 
that  tbe  defendant  intended  to  bind  him- 
self to  render  servjces  for  anotlwr  person 
on  his  own  farm.  Indeed,  sneh  assump- 
tion would  be  wholly  unwarranted.  One 
may  as  well  contract  to  do  an  act  or  to 
l>erform  services  upon  his  own  land  as  np- 
OQ  tbe  land  of  another.  The  person  con- 
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tracted  with  may  have  poaseseion  of  the 
land  aa  a  tenant,  and  be  entitled  to  the 
heneQt  of  work  that  maybe  done  thereon. 
It  la  not  ImpoEwlble  that  the  farm  of  EHIc 
Wade,  which  Is  mentioned  fn  the  contract 
aa  proved,  was  thepropcrtyot  aome  other 
person  bearing  the  same  name  as  the  de- 
fendant. However  that  may  be,  and 
wbatever  may  have  been  the  Intention  of 
the  parties  which  was  not  dincloaed  In  the 
writing,  the  court  Is  not  at  liberty  to  give 
to  their  contract  a  meaning  which  cannot 
be  deduced  from  its  terms.  There  was  a 
fatal  variance  between  the  allegation 
and  the  proof  ot  the  contract,  and  the  de- 
fendant's objection  on  this  ground  to  the 
admission  of  the  tn8^^ument  which  was 
rec^ved  In  evidence  should  have  been  soeh 
talned.  The  charge  made  against  the  de- 
fendant cannot  be  supported  by  evidence 
of  his  violation  of  the  terms  of  the  eon- 
tract,  which  -was  proved.  Beversed  and 
remanded. 


<N  AU.  226) 

Alabama  0.  S.  R.  Co.  v.  Tafia. 

0uprBma  Court  i)f  Alabama.  Kov.  94,1801.) 

DHKUBUa— CABBOiBft— BntonoiT  or  pABsman— 
EviDWOB— PLBAmira. 

1.  Unless  a  demurrer  to  a  oumplalnt  Roes  to 
the  whole  of  the  plaintUT's  case,  it  should  he 
overruled,  vrhether  the  position  taken  by  the  de- 
nrarrant  is  abstractlj  sound  or  not. 

i,  A  oomplalnt  In  an  action  against  a  rail- 
road company  alleged  that  defendant's  oonductor 
wrongfully  compelled  the  plaintiff,  who  had  taken 
passage  and  pud  his  face  on  one  of  defendant's 
trains,  to  leave  the  train  at  an  Intermediate  sta- 
tion, and  that  in  doing  so  the  conductor  was 
Mnislve.  using  language  whicb  was  derogatory 
to  bla  character  for  noaest;,  and  which  Imported 
a  charge  that  he  was  attempting  to  proceed  on 
hi*  Journey  without  paying  his  fare.  The  evl- 
denoe  was  that  the  oonauctOT,  after  an  alterca- 
tion with  the  plaintiff  as  to  whether  the  latter 
had  paid  bis  fare,  determined  upon  patting  him 
oft,  and  directed  the  flagman  to  look  after  him. 
The  flagman.  In  the  presence  of  the  conductor, 
and  as  part  of  the  said  altercation,  lold  the  plain- 
tiff  UiaE  he  would  nave  to  pay  his  fare  or  they 
would  put  him  off.  The  flagman  testified  that 
he  was  In  the  habit  of  helpfug  the  oonduotor 
tab  np  tickets,  and  that  he  was  authorised  by 
the  oondnotor  to  pat  off  paasenaers  when  they 
woold  not  pay  their  fare.  EMa,  that  as  tbla 
evidence  tended  to  show  that  the  flagman  was 
acting  for.  the  conductor,  and  In  execution  of  the 
latter's  orders,  it  was  admissible  in  support  of  the 
allegation  that  theoonduotor  himself  had  wrong- 
folly  compelled  the  plaintiff  to  leave  the  train: 
and  altiiough  nothing  was  claimed  on  account  oi 
the  abusive  language  of  the  flagman,  and  dam- 
ages therefore  oooid  not  he  impMed  on  acooont 
of  it,  it  was  nevertheleaa  admuiibie  as  a  part 
of  the  res  gesta  attending  the  ejection  of  the 
plaintiff. 

8.  InatmoUoaa  which  asserted  tiiat  there  was 
no  evidence  that  "the  condoottv  used  language 
derogatory  to  plalntflTs  oharaoter  aa  an  honest 
man,"  or  that  he,  "in  effect,  charged  plaintiff 
with  attempting  to  ride  on  said  train  without  pay- 
ing his  fare."  or  "that  the  feelings  or  pride  of 
the  plaintiff  were  sorely  wounded,  or  that  he 
suffered  any  mental  distress  or  humiliation,  by 
reason  of  being  required  to  get  off  the  train,*' 
were  properly  refused,  on  the  ground  that  the 
faots  attending  the  ejection  of  the  plaintiff  were 
snob  that  the  jury  might  well  have  inferred  the 
of  the  mattara  therein  denied. 

4.  An  lastmatlon  which  asserted  that  there 
was  no  evldeooe  that  the  flagman  was  authorized 
to  pat  the  plaintiff  off  the  train  was  also  prop* 
erlj  refuaeo,  on  the  ground  that  the  fttcta  were 


such  that  the  jury  might  well  hare  Inferred  the 
existence  of  such  authority. 

6.  Tbe  testimony  of  a  wltaaess  that  the  oon- 
duotor seemed  to  be  anxious  to  get  the  matter 
settled  as  to  whether  the  pl^ntiff  had  paid  his 
fare,  and  that,  in  the  witness'  opinion,  the  oon- 
duotor acted  as  well  as  a  man  could  do  in  saoh  a 
case,  was  properly  refused,  as  expressing  merely 
the  opinion  of  tho  witnees. 

6.  An  averment  of  spoolal  damages  in  an  ac- 
tion against  a  railroad  company  tor  wrongfully 

aaotiug  the  plaintiff  from  <me  of  its  traua,  m 
at  it  was  necessary  for  him  to  telegraph  hit 
fbmily  and  business  associates  of  his  wherea- 
bouts, does  not  apprise  the  defendant  tiiat  plain- 
tiff will  attempt  to  prove  that  he  had  to  send  a 
telegram  tohlabrotherto request  him  to  attend  to 
a  matter  of  argent  business,  which  plaintiff's  en- 
forced dek^  prevented  him  from  attending  to  In 
person. 

Appeal  from  circuit  court,  Jefferson 
county;  H.  A.  Sharps,  Judge. 

This  was  an  action  by  Joseph  R.  Tapla 
against  the  Alabama  Great  Southern 
Railroad  Company  to  recover  for  being 
wrongfully  ejected  from  one  of  the  defend- 
ant's traloB.  There  was  Jadgmeot  for 
plaintiff,  and  defendant  appeals.  Re- 
versed. 

Wood  A  Woodftor  appellant.  Bowman 
■K  H&rab,  for  appellee. 

McClellan,  J.  1.  The  demnrrera  to  the 
complaint  were  properly  overruled ;  and 
this,  whether  tbe  leiea]  poalttoiu  taken  by 
the  demarraot  were  abstractly  sonnd  or 
not.  Not  one  of  the  grounds  assigned, 
nor  all  of  them  together,  professed  to  an- 
swer, or  did  in  tact  answer,  the  whole 
complaint,  but  each  of  them  was  ad* 
dressed  to  Its  supposed  Insnfflcleney  in  re- 
spect of  some  one  item  or  spedfleatlon  ot 
damage,  and  none  of  them  goes  to  the 
denial  of  the  whole  cause  ot  action  relied 
on  by  plaintiff.  As  was  said  InKennon  v. 
Telegraph  Co.,  (Ala..)  9  South.  Rep.  200: 
"Causea  cannot  be  determined  by  piece- 
meal nn  demurrer.  Tbe  pleader  must  an- 
swer the  whole  complaint,  and  for  all  pnr^ 
poses,  when  he  resorts  to  tbla  mode  of  de* 
fense.  When  tbe  cause  ot  action  Is  suffi- 
ciently stated  to  aotborlie  a  recovery 
*  *  *  of  any  damages,  a  partial  defense, 
going  to  a  denial  ot  the  right  to  recover 
a  part  ot  the  damages  claimed,  must  be 
availed  ot  and  effectuated  by  motion  to 
strike  out  the  objectionable  averments, 
or  by  objections  to  tbe  evldenesp  and 
through  InstrnctloDS  totbejory."  Hays 
V.  Anderson,  67  Ala.  87B;  Floarnoy  v.  I^- 
cn,  70  Ala.  808;  Dangbtery  v  Teiegrapb 
Vm.,  75  Ala.  168. 

2.  The  jiraramen  of  tbe  complaint  Is 
that  defendant's  conductor  wrongfully 
required  and  compelled  plaintiff,  who  bad 
taken  passage  and  paid  bis  fare  from  En- 
taw  to  Blrmlnffbam  on  one  of  defendant's 
trains,  to  leave  tbe  cars  at  Cottondale. 
an  Intermediate  station,  a  considerable 
distance  short  ot  his  destinatinn,  and  that 
In  and  about  requiring  plaintiff  to  thus 
leave  the  train  the  conductor  was  abusive 
and  Insulting  to  bim,  using  language 
which  was  derogatory  to  bis  character 
as  an  honest  man,  and  which  Imported  a 
charge  that  he  was  attumptlng  to  pro- 
ceed un  his  Journey  wlthont  imylng  bis 
fare,  etc.  Tbe  evidence  was  wlthont  con* 
fltct  to  the  point  that  soon  after  passing 
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Tascaloosa  tbe  conductor  determined  up- 
on putting  plainttB  off  the  train,  informed 
him  tbat  be  muiit  get  off,  and  directed  the 
flagman  tu  look  after  htm.  Flnlntitr's  tea- 
tlmony  tended  to  Bbow  that  the  conduct- 
or told  hfm  he  mast  setoff  at  the  next 
station,  wliich  was  Cottondale.  It  was 
alBo  In  evidence  that  tbe  flagman,  in  the 
presence  of  the  condnctor,  and  as  a  part 
of  the  altercation  aa  to  whether  plain- 
titl  bad  paid  his  fare*  said,  "We  will  put 

J'on  oO."  and  told  the  plaintiff,  when  tbe 
atter  proffered  a  check  which  be  claimed 
tbe  conductor  had  glTim  bim,  tbat  It  was 
not  bis  eherk,  and  that  be  woald  have  to 
pay  bis  fare  or  get  off.  The  flaj^man  him- 
self teetifled  as  follows:  "I  was  in  the 
habit  of  helping  tbe  condoctor  take  up 
tickets  and  of  pnttlngcbedn  in  the  bata 
of  passengers.  •  •  •  i  nerer  put  any 
passenfrers  off  before  unless  they  were 
wltbunt  their  tickets.  The  conductor  did 
anthorlze  me  to  put  them  off  when  they 
would  not  pay  their  fare.  When  a  man 
ia  trying  to  beatthenmd,  we  put  blm  off." 
All  this  afforded  tbe  basis  tor  an  Inference 
to  be  drawn  by  the  Jury  that  tbe  flagman 
aeted  In  tbe  premises  tor  tbe  condnctor, 
and  In  execution  oftbelatter's  directions; 
and  when  this  evidence  l9  conslderied,  in 
connection  with  the  common  knowledge 
that  conductors  have  the  superintendence 
and  control  of  their  trains  and  of  all  oth- 
er trainmen,  and  that  It  Is  one  of  tbe  or- 
dinary dotleB  of  flagmen  and  brakemen  to 
assist  and  carry  oat  the  orders  of  condnet- 
ore  with  respect  to  refractory  passengers, 
we  cannot  be  in  doubt  but  tbat  all  that 
was  said  and  done  by  the  flagman  in  this 
Instance,  in  and  about  ejecting  plaintiff 
from  the  train,  was  properly  allowed  to 
go  to  the  Jury  in  support  of  theaverments 
of  tbe  complaint  that  tbe  conductor 
wrongfully  required  and  compelled  the 

Elalntlfl  to  leave  tbe  train;  tbe  flagman 
elng  the  mere  Inatrnmeot  for  the  effectu- 
ation of  the  conductor's  orders,  and  the 
act  dune,  and  tbe  ctrcnmstances  under 
whicb  it  was  done,  being  as  much  tbat  of 
tbe  condnetur,  and  as  fully  characterized 
aa.bla  act  by  the  attendant  drcamstances, 
aalf  no  Intermediary  or  agency  had  been 
employed  to  Itsconsummatlon.  Railroad 
Co.  V.  Frazier,  (Ala.)  9  South.  Rep.  803. 
Nothing  is  claimed  in  the  complolnt,  how- 
ever, on  account  of  harsh  or  abusive  Ian • 
Koage  on  the  part  ol  the  flagman  towards 
tbe  plaintiff,  and  the  language  employed 
by  him  while  executing  the  determination 
M  the  conductor  to  pat  plaintlll  oil  the 
cars  could  oot  be  made  the  basis  for  tbe 
Imposition  of  damages,  bat  It  was  none 
the  less  admissible  as  a  part  of  the  rea 
geata  of  the  main  fact,— the  ejection  of 
the  plaintiff.— and  as  going  to  show  that 
tbe  plaintiff  was  required  and  compelled 
to  leave  tbe  train  by  the  condoctor,  act- 
ing as  to  the  final  accomplishment  of  his 
purpose  In  this  regard  through  the  Instru- 
mentality of  tals  assistant,  tbe  flagman. 
The  several  exceptions  reserved  in  this 
connection  are  without  merit. 

S.  A  part  of  the  <:ourt'8  general  charge 
bearing  upon  de'endant's  lltibiUty  for  Ian- 
guage  aaed  by  tbe  flagman  is  set  out  in 
tbe  blU  of  exceptions,  and  properly  oo,  at 
tbe  instance  ol  the  preaidlng  Judge;  and 


this  very  accurately  and  succinctly  guards 
the  Jury  against  the  Imposition  of  any 
damages  on  account  of  the  mere  words 
of  the  flagman.  No  exception  whatever 
was  reserved  to  tbe  part  of  tbe  charge 
thus  Incorporated  In  the  record,  but  argu- 
ment is  submitted  here  agalnstlts  correct- 
ness. Fur  this  reason  we  refer  to  It  hero 
only  to  observe  that  in  the  first  place  the 
charge  Is  unobjectionable,  oiid,  In  the 
next,  that,  whether  objectionable  or  not* 
It  Is  not  presented  bere  for  review. 

4.  There  was  no  error  In  excluding  from 
the  Jury  the  testimony  of  the  witness 
Barnes,  with  respect  to  the  efforts  of  tbe 
conductor  to  ascertain  whether  tbe 
plaintiff  bad  paid  bis  fare  to  Blrmingbam, 
as  he  claimed  to  have  done,  to  tbe  effect 
that  "thft  conductor  seemed  to  be  anx- 
ious to  get  the  matter  settled thafthn 
conductor's  actions  showed  that  he  was 
doing  his  utmost  to  get  the  matter  set- 
tled without  farther  trouble;"  and  that, 
"in  my  opinion.  Conductor  Ford  conduct- 
ed himself  as  well  as  a  man  coold  do  In  such 
acase."  Theeewerenot^sbort-band"  ren- 
derings of  factt  but  patently  the  opinion 
and  conclnslonB  of  tbe  witness  upon  eer* 
tain  facts  which  themselves  sfaoiud  have 
been  adduced  in  evidence,  and  upon  which 
the  Jury  alone  were  to  pass  Judgment  and 
make  up  their  opinion  and  conclusion  as 
to  whether  tbe  conductor  was  at  fault  in 
the  premises  Immediately  involved.  Tan- 
ner V.  Railroad  Co.,  60  Ala.  621 ;  Hames  v. 
Brownlee,  68  Ala.  277;  Loeb  v.  Flash,  65 
Ala.  526;  Baker  v.  Trotter,  73  Ala.  277; 
Foe  V.  State.  87  Ala.  65,  6  South.  Rep.  378. 

6.  The  complaint  claims  damages,  for 
that  tbe  plaintiff  "lost  a  long  tlme.to-wtt, 
five  days,  from  his  business,  and  was  put 
to  great  Inconvenience  and  expense;  and, 
among  other  things,  be  was  compelled  to 
pay  a  large  amoont,  to-wlt,  twenty-flve 
dollars,  for  board  and  lodging  and  neces- 
sary personal  expenses  in  Cottondale,  and 
for  telegrams  necessary  to  inform  bis 
family  and  bnslnesR  associates  of  his  where- 
aboats.and  for  transportation  to  bis  said 
destination;"  and  further  damages  for 
that  plaintiff  was  bamiliated  and  sorely 
wounded  In  his  feelings  and  pride,  and  In- 
jured in  his  reputation,  by  reason  of  being 
compelled  to  leave  the  train  under  the  clr- 
cnmstances  alleged.  Special  damages  are 
such  as  result  naturally,  but  not  neces- 
sarily, from  the  wrong  complained  of. 
This  principle  Is  aptly  Illustrated  In  the 
pr^nt  case  on  tbe  claim  tor  damages, 
wblcb  is  made  to  rest  upon  tbe  necessity 
under  which  the  Section  of  plaintiff  from 
the  train  placed  blm  to  send  telegrams'*  to 
his  family  and  business  assfKlates  to  In- 
form them  of  his  whereaboats.  *  Manifest- 
ly this  wasnot  anecessary  result  to  plain- 
tiff from  being  put  off  the  train,  and  forced 
to  remain  for  a  time  at  Cottondale, — not 
such  a  result  as  in  all  eases  would  ensue 
from  tbe  facts  allied,— and  yet  it  was  a 
natural  consequence  of  those  facts,  filling 
tbe  definition  of  "special  damage.*'  It  is  a 
familiar  rule  of  pleading  tbat  before  such 
damaares  can  be  recovered  they  mast  be 
specially  alleged,  to  the  end  that  the  de- 
fendant, apprised  by  general  averments  ol 
damage  of  a  claim  of  such  only  as  neces- 
sarily result  from  tbe  wrong,  may  nut  be' 
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taken  by  earprifw  on  the  trial.  And  upon 
aaob  special  arermeut  there  mnat  be  etrtet 
correspondence  of  proof.  The  defendant 
has  a  iHKbt  to  asamne  that  that  which  Is 
thus  particularly  alleged,  and  that  only, 
win  be  attempted  to  be  proved,  and  to 
prepare  for  the  trial  accordingly.  Now, 
ander  the  averoient  we  have  quoted,  the 
plaintiff,  against  defendant's  objection, 
wua  allowed  to  prove,  not  that  be  had 
"to  send  telegrams  to  his  family  and  biiiil* 
ness  associates  to  Inform  them  of  his 
whereaboats,"  bnt  that  he  nent  a  tele- 
gram to  hia  brother  in  the  city  uf  Mont- 
gomery, reqneatiug  him  to  attend  to  a 
matter  of  urgent  bnalness,  which  plaintlO's 
enforced  delay  at  Cottondale  prevented 
his  attending  to  In  person.  It  doe«  not 
appear  ttaat  there  waa  any  necesalty  tor 
plaintiff  to  Inform  his  brother  of  hla  where- 
abouts, OF  that  be  did  In  fact  so  Inform 
him ;  nor  does  It  appear  that  plaintiff's 
brother  was  a  business  asuoclate  or  & 
member  of  tbe  latter's  family.  In  the  usual 
acceptance  of  that  terra,  or  in  the  sense 
Implying  a  necessity  that  tbe  plalntltt 
should  advise  him  that' he  was  at  Cotton* 
dale.  After  much  conalderatlon,  accom- 
panied with  reluctance  toreversethejudg- 
ment  of  tbe  trial  court  on  a  point  involv- 
ing so  amalla  part  ol  thedamages claimed 
and  fonnd  by  tbe  Jury,  we  are  lorced  to 
tbe  conclusion  that  the  averment  of  a  ne- 
cessity to  acquaint  his  family  and  business 
associates  by  telegram  of  bis  wbereabouta 
did  not  apprise  the  defendant  that  plain- 
tiff would  attempt  at  the  trial  to  prove 
that  be  bad,  by  telegram,  requested  his 
brother  to  attend  to  tbe  matter  of  busi- 
ness In  question,  and  hence  that  evidence 
of  the  last-named  necessity  waa  Improper- 
ly received. 

Charge  8,  requeated  by  the  defendant  in 
tbia  connection,  to  the  effect  that  there 
was  no  evidence  In  tbe  case  of  a  necessity 
upon  plaintiff  to  Inform  his  family  and 
business  associates  of  bis  whereabouts, 
was.  however.  It  would  seem,  properly  re- 
fused ;  as,  while  no  testimony  was  direct- 
ly adduced  in  that  regard,  there  was  yet 
room  for  an  Inference  to  be  drawn.by  the 
Jnry  of  soch  necessity. 

6.  Charges  S,  6,  6,  S«,  and  84,  requested 
by  defendant,  were  properly  refused,  on 
the  ground  that  there  was  evidence  before 
the  Jury  from  which  they  bad  the  right  to 
Inter  the  existence  of  every  fact  which  they 
severally  would  bare  put  the  court  In  the 
attitude  of  declaring,  which  found  no  lodg- 
ment In  any  tendency  of  the  testimony. 
Chances  3,  6,  6,  and  34,  reepectirely,  assert 
ttaat  there  Isno  evidence  that  "the conduc- 
tor used  languagederogatory  to  plaintiff's 
character  as  an  honest  man."  or  that  he, 
"in  effect,  charged  plaintiff  with  attempt- 
ing to  ride  on  said  train  without  paying 
bis  fare, '  or  that  **  the  feelings  and  pride 
of  tbe  plalntltf  were  sorely  wounded,"  or 
that  plaintiff  "Buffered  any  mental  distress 
or  humiliation  by  reason  of  being  required 
to  get  off  the  train."  Now.  there  was  evi- 
dence Kolngto  show  that  the  plaintiff  had 
paid  his  fare;  thathe  asserted  thathehad 
done  so;  and  Insisted  that  he  should  be 
allowed  to  continue  on.tbe  train,  and  pro- 
tested acralnat  belnff  pnt  oft.  Tbe  con- 
daetor  denied  tbe  truth  of  bla  statementa. 


and  told  him  he  would  have  to  get  off. 
and  hud  him  put  off,  nutwltfastandlng  his 
assertions,  protestations,  and  Inatatrace. 
That  be  was  trying  to  ride  to  Birming- 
ham without  paying  his  fare  again  was 
manifest.  The  conductor,  by  deuying 
that  he  had  paid.  In  effect,  tbe  Jury  might 
have  inferred,  charged  him  with  attempt- 
ing to  go  on  without  paying;  and  it  will 
not  he  contended  that  such  a  charge,  by 
whatever  '.angimge  promulgated,  was  not 
derogatory  of  plalutilf'H  character  as  an 
honest  man.   And,  from  tbe  mere  fact  of 

filalntlff's  being  required  and  compelled  to 
eave  the  train  under  the  circumstances- 
which  were  shown  by  one  aspect  of  the 
testimony,  tbe  Jury  were  authorized  to  in- 
fer that  bis  feelings  and  pride  were  wound- 
ed, and  that  be  suffered  mental  dlatreaa 
and  humiliation.  Kailroad  Co.  t.  Flagg, 
48  III.  864;  Railway  Co.  t.  Chleholm,  79 111, 
584.  Similarly,  charge  26  asserts  that 
there  is  no  evidence  that  the  flagman  wa» 
MUthorized  to  pnt  theplatntlfluff  the  train, 
when,  as  we  bare  seen,  there  were  many 
facts  and  dreumatancea  adduced  from 
which  tbe  Jnry  might  well  have  Inferred 
such  authority.  For  the  error  pointed 
out  above.  In  the  admission  of  testimony^ 
the  judgment  is  reversed,  and  the  cause  re- 
manded. 

— —  (99  Ala.  i»> 

Alabaua  State  Land  Co.  v.  Rbbd. 
(Supreme  Court  of  Alabama.  Nov.  24,  1S91.) 

Wrosovcl  ATT*OHMiHT  —  HoNatiT— Action  ok 
Bond — Set  Oft— Bdbdsjt  or  PEtoov  —  Ihstkoo- 

TIONB. 

1.  A  land  oompany  having  sued  to  recover  tbe 
statutory  penalty  provided  by  Code  Ala.  S  3296, 
for  wllliuUj  cutting  down  certain  trees  upon  its 
lands,  Md  aavins:  executed  a  bond  for  nrnish- 
ment  prooess,  utarwards  took  a  nonsuit.  De- 
fendant then  sued  upon  the  nrnlsbment  bond  to 
recover  for  the  wrongful  autQg  out  of  tbe  scdd 
gaml^hinent  Befendaat  company  complained  of 
the  oourt^s  refusal  to  permit  a  witness  to  teatlfy' 
that  be  found  a  person  cutting  tbe  trees,  who 
told  him  that  he  was  outtlng  them  for  plainliff. 
The  testimony  was  afterwaras  admitted,  but  lim- 
ited to  the  question  of  the  vnrongful  suing  out  of 
tbe  garnishment.  There  was  no  offer  to  connect 
plaintiff  with  the  act  of  the  person  engaged  la 
cutting  the  trees,  further  than  by  tbe  dedarati'vL 
itself,  field,  that  tbe  admission  of  the  said  tee- 
tlmony,  limited  as  It  was,  famished  no  ground 
of  complaint. 

2.  Defendant  having  pleaded  n  set-off  of  tbe 
statutory  penalty  originally  sued  on  by  it,  the 
burden,  in  order  to  sustain  it,  was  upon  defend- 
ant to  show  that  tbe  plaintiff  had  willfully  and. 
knowingly  out  tbe  trees  or  bad  them  out 

8.  Pliuatiltin  his  complaint  alleged  thelnjury 
to  bis  credit  by  suspending  the  amount  due  bim. 
in  tUe  hands  of  the  garniBhoe.  Issue  was  Joined 
upon  tbe  said  count,  and  plaintiff,  without  ob- 
jection,'introduced  evidenceto  support  It.  Held^ 
that  whatever  error  may  have  existed  in  the 
court's  reCnsal  to  charge,  aa  reqaested  bj  defend- 
ant, that  such  damages  were  not  recoverable  to 
the  said  suit,  it  was  not  available  to  him,  under 
tbe  pleadings  and  tbe  evidence. 

4.  An  iustruution  that  tbe  nonsuit  taken  In 
tbe  garnishment  suit  was  not  a  tnreach  of  tbe 
bond,  if  not  positively  erroneous,  was,  at  least, 
oeloulated  to  mislead. 

6.  An  instruction  that  tbejaryoould  not  con- 
sider for  any  purpose  what  happened  on  the  trial 
of  tbe  garnishment  suit,  or  the  fact  tbat  in  that 
suit  defendant  toon  a  nonsuit,  did  not  assert  a 
correct  proposiUon  of  law. 

6.  An  instruction  that,  the  alBdavit  for  the 
garnlihmeat  having  been  made  hy  tbe  agmt  of' 
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defendant,  defendant  mnild  not  be  resixnisfble 
for  malice  on  the  part  of  the  agent,  was  faulty, 
in  that  it  Ignored  all  consideration  of  the  Ques- 
tion of  the  participation  in  or  ratification  <ff  the 
intent  of  the  agent. 

7.  An  inatruction  that  If  any  persona  had  out 
down  any  trees  upon  the  lands  of  defendant,  and 
had  reiDOTed  the  timber  and  sold  the  same  to 
plaintiff,  pli^ntiff  wss  liable  for  the  valTie  of  the 
trees,  although  he  and  the  person  who  did  the 
cutting  were  ignorant  of  the  fuct  that  the  lands 
opon  which  such  cutting  was  done  belonged  to 
defendant;  and  that  if  such  liability  existed,  and 
the  agent  of  defendant,  who  made  the  afBdavit 
for  toe  gsTDishment,  believed  that  garnishment 
was  neeessarytoobtain  satisfaction  of  snoh  claim, 
plaintiff  oonld  not  recoTer,— was  argumentative 
and  defective,  in  that  it  precluded  any  recovery 
for  Uie  mere  wrongful  saing  out  of  the  said 
garnishment;  the  true  rule  being  that,  although 
an  honest  belief  that  the  writ  was  necessary 
might  famish  a  defense  against  a  recovery, 

a  vezattous  suing  ont  of  the  writ,  It  was  no- an- 
swer to  a  claim  for  a  wrongful  suing  ont  of  the 
writ. 

8.  An  instmotion  that  if  any  trees  had  been 
out- upon  the  land  of  defendant  wllliuUy  and 
knowingly,  without  the  consent  of  defendant, 
and  plaintiff  assented  to  such  cutting,  or  pur- 
chased tbe  said  trees  with  knowledge  that  they 
bed  been  so  cut,  he  thereby  made  himself  liable 
to  tito  penalty  imposed  by  Code  Ala.  %  S296,  upon 
any  one  who  so  cuts  or  tsikes  away  trees  from  the 
lands  of  another,  did  not  assert  a  correct  proposl* 
tlon  of  law,  for  the  reason  that  the  penalty  of  the 
statute  attaches  only  to  those  who  participate  In 
the  cutting  or  taking. 

Appeal  from  circuit  court,  JeOersoo 
-connly,  Jaubs  B.  Hbad,  Jadge. 

TtalB  was  an  artlon  bronslit  by  C  M, 
Beed  against  the  Alabama  State  Land 
Otmpany  to'  recover  damages  for  tbe 
breach  of  a  bond  siveo  by  defendant,  aa 
principal,  to  secure  tbe  isauanee  of  a  wilt 
of  ganiisbment.  It  waa  alleged  lo  the 
complaint  that  anlt  waa  bronght  by  the 
■defendant  In  thla  action  against  C.  M. 
Beed,  the  preaent  plaintiff,  to  recover  the 
fltatntory  penalty  for  wlllf ally  and  know- 
lnKl.r  cQttlnfc  down  176  trees,  whlcb  were 
Qpon  the  land  of  the  Alabama  State  Laad 
•Company,  wit  boat  theconBentof  aald  com- 
pany ;  and  that  tbe  bond  now  sned  on 
was  made  and  gamlahment  laaued  to 
-debtors  of  said  G.  M.  Reed  for  the  parpoee 
ci  eollectlog  the  said  claim ;  but  that  be- 
fore the  termination  of  nald  suit  against 
Reed  tbe  plaintiffs  therein  took  a  nonsnlt. 
Tbe  defendant  pleaded  the  generallssne, 
and  Interposed  several  pleas,  ufferlnf;  to 
set  oft  their  claim  against  tbe  plaintiff  for 
wlllfnlty  and  knowingly  catting  down 
trees  apon  Its  land  witboat  its  consent. 
In  Che  present  action  the  plaintiff  Intro- 
duced evidence  tending  to  show  that  he 
was  not,  at  the  time  of  the  execution  of 
the  bunds  saed  on.  Indebted  in  any  amount 
to  tbe  Alabama  State  Land  Company; 
that  tbe  gamlabment  ened  out  by  the  de- 
fendant caaaed  the  garnishee  to  withhold 
from  tbe  plaintiff  several  thousand  dollars 
for  several  montlw  after  tbe  same  became 
doe  and  payable  to  him ;  and  that  as  the 
result  of  the  issuance  of  such  gamlsliiiient 
his  credit  was  greatly  Impaired,  and  he 
was  put  to  BerlouH  inronvenlence.  Tbe 
testlmnny  for  the  delendunt  tended  to 
'9how  that,  at  tbe  time  ul  the  execution  of 
tbe  bond  and  the  Issuance  ol  tbe  garnish- 
ment in  the  suit  against  said  Beed,  he 
was  Indebted  to  the  def«idant  In  this  ac- 


tion. The  tradency  of  all  tbe  evidence  for 
the  defendant  was  to  controvert  the  testi- 
mony Introduced  by  tbe  plaintiff.  At  the 
request  ofthe  plaintitr  in  writing,  thecourt 
gave  tbe  following  charge:  "In  the  set-oft 
claimed  by  defendant  for  the  penalty  of 
$10.00  per  tree,  the  burden  of  proof  is  on 
defendant  to  satisfy  you  reasonably  that 
Beed  willfully  and  knowingly  cut  tbe  trees 
or  had  them  cut;  and  If.  after  eonsldering 
all  the  evidence,  yon  are  not  reasonably 
satisfied  that  Beed  wlllfally  and  knowing- 
ly cat  the  trees,  or  had  them  cut.  then 
yon  will  not  allow  aald  set-off."  The  de* 
fendant  daly  excepted  to  the  giving  of  this 
chai^,  and  also  separately  and  severally 
excepted  to  the  court's  refusal  to  give  each 
of  the  following  written  charges  asked  by 
It:  (1)  "Damages  for  injury  to  credit  re- 
sulting solely  from  the  fallnre  of  Beed  to 
get  tbe  amount  suspended  by  the  garnish- 
ment are  not  recoverable  In  this  suit.** 
(2)  "The  defendant  aaks  the  court  to 
charge  tbe  jury  that  the  nonsuit  taken  In 
the  gamlabment  suit  was  not  a  breach  of 
tbe  bond."  (3)  "The  Jury  cannot  consid- 
er, fur  any  purpose,  what  happened  on 
tbe  trial  of  tbe  garnish  ment  ault. "  (4)  **  The 
jury  cannot  consider,  for  any  purpose,  the 
fact  that  the  plaintiff  In  the  garnishment 
suit  took  anonsuit."  (6)  "The  affidavit 
for  the  garnishment  having  been  made  by 
Howard,  tbe  agent  of  the  Alabama  State 
Land  Company,  the  said  company  would 
not  be  responsible  for  malice  on  the  part 
of  Howard."  (6)  ** If  tbe  jnry  believe  from 
the  evidence  that  at  the  time  of  the  suing 
oat  of  the  garnishment,  and  during  the 
year  1888,  prior  thereto,  any  persons  bad 
cut  down  upon  the  lands  of  the  Alabama 
State  Land  Company  any  trees,  and  socb 
persons  bad  removed  the  timbers  so  cut 
from  said  lands,  and  had  sold  tbe  same  to 
tbe  plaintiff,  Beed,  that  tbe  plaintiff.  Reed, 
became  liable  for  such  purchase  to  the  Al- 
abama State  Land  Company  for  the  value 
of  ench  trees,  altfaoDgb  tbe  persons  who 
did  sncb  cutting  and  said  Beed  were  Igno- 
rant of  the  fact  that  the  lands  upon  which 
sDch  GDttlng  waa  done  belouged  to  tbe  Al- 
abama State  Land  Company ;  and  If  such 
liability-  existed,  and  Howard,  the  agent 
of  said  company,  who  made  the  affidavit 
Ibr  tbegarnlshment,  believed  thatgarnisb- 
meet  was  necessary  to  obtalneatlsfactlon 
uf  such  claim,  then  the  plaintiff  in  this  ac- 
tion cannot  recover."  (7)  "If  the  Jury  be- 
lieve from  the  evidence  ttaat  at  the  time 
of  the  suing  out  of  the  garnishment  any 
oak  or  pine  trees  bad  been  cut  dowu  upon 
the  lands  of  the  Alabama  State  Laud 
Company,  wlllfnlly  and  knowingly  and 
without  the  consent  of  said  company,  and 
that  the  plaintiff,  Beed,  assented  to  such 
cutting  at  the  time  thereof  or  afterwards, 
then  said  Beed,  by  such  assent,  would 
make  himself  a  party  to  sncb  trespass, 
and  liable  forthe  penalty  imposed  for  such 
cutting."  (8)  "If  the  Jury  believe  from  the 
evidence  that  at  tbe  time  of  suing  out  the 
garnishment,  and  during  the  year  1888, 
previous  thereto,  any  trees  npon  tbe  lands 
of  the  Alabama  State  Land  Company  bad 
l»een  cut  down  by  any  person  or  persons, 
knowingly  and  willfully,  and  without  the 
consent  of  said  company,  and  that  the 
l^alntltt,  Beed,  parcliased  »Dch  trees  wltlk 
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knowledge  that  they  had  been  so  cat 
down,  he  thereby  asfieiited  to  such  trea- 
pasfl,  and  became  liable  for  the  penalties 
for  BQch  cutting.  **  There  was  Judgraen  tier 
the  plaintiff  In  the  enui  of  fSOU,  and  the  de- 
fendant appeals. 

Smith  A  Lowe,  tor  appellant.  C'biaolm 
4t  Whaley,  for  appellee. 

Coi.vuAN,  J.  The  Alabama  State  Land 
Company  ened  C.  M.  Reed  to  recover  from 
him  the  statutory  penalty,  provided  In 
section  8296  of  the  Code,  fur  having  wlll- 
fally  and  knowingly  cut  down  176  trees, 
wliicb  were  on  the  lands  of  the  plaintiff. 
The  plaluUtr  In  that  suit,  by  Its  agent, 
Howard,  made  affidavit  and  executed 
bond  tor  the  issnance  of  garnishment  pro- 
cess. That  trial  resulted  In  plalntltt  tak- 
ing a  nonsuit.  The  present  suit  was 
brought  by  Reed  upon  the  garnlehment 
bond  to  recover  damngee  tor  the  wrong- 
fnl  or  vexatious  suing  out  of  the  garolsh- 
ment  process.  The  first  assignment  of  er. 
ror  Is  that  the  court  refused  to  permit  the 
wltnens  Howard  to  testify  that  he  found 
a  person  cutting  the  trees,  who  told  him 
tbat  he  was  cutting  for  Reed.  The  record 
shows  that  this  evidence  was  admitted 
after  the  objection,  but  limited  by  the 
court  to  the  question  of  the  vexatious  or 
malicious  suing  out  of  the  garnishment. 
There  was  no  offer  to  connect  Reed  with 
the  act  of  this  person  engaged  in  the  cut- 
ting of  the  treefl,  further  than  by  Che  dec- 
larattun  itself.  The  admission  of  this 
evidence,  limited,  as  it  was,  to  the  ques- 
tion of  vexatlously  or  maliciously  suing 
out  the  gamisbment,  furnishes  no  ground 
of  complaint  to  appellant.  In  the  charge 
given,  at  the  request  of  the  plaintiff,  the 
court  properly  placed  the  buraen  of  proof 
on  the  defendant  to  reasonably  satisfy  the 
Jury  that  Reed  had  willfully  and  know- 
ingly cut  the  trees,  or  bad  them  cot,  in  or- 
der to  sustain  defendant's  plea  of  set-off. 
Credit  is  a  conclusion  of  fact,  partly  based 
on  opinion,  founded  more  or  less  on  repu- 
tation. Pollock  T.  Gantt,  68  Ala.  878. 
An  Injury  to  credit  la  a  legitimate  ground 
for  the  recovery  of  actual  damage.  Dorr 

Jackson.  69  Ala.  203 ;  Flournoy  v.  Lyon, 
70  Ala.  808.  The  only  damages  recover- 
able In  this  state  for  falling  to  meet  a 
purely  moneyed  obligation  at  maturity  1b 
the  Interest  which  anbsequently  accrues. 
Damages  reuniting  from  the  mere  delay 
to  collect  the  money  when  due  gives  no 
cause  of  action.  Such  damagee  are  too 
ramote,  and  are  purely  speculative. 

The  record  tails  to  show  that  the  court 
ruled  on  the  demurrer  to  the  amended 
complaint.  In  such  case,  we  must  pre- 
sume tbat  the  defendant  waived  his  right 
to  ha-ve  judgment  pronounced  upon  them. 
Whatever  error,  as  a  l^al  proposition, 
may  have  existed  In  the  refaaal  of  the 
court  to  give  charge  No.  1,  requested  by 
the  defendant,  It  Is  not  available  to  him, 
nnder  our  system  of  pleading.  The  plain- 
tiff in  his  complaint  counted,  as  a  cause 
of  damage,  the  Injury  done  to  his  credit, 
by  tying  up  the  money  due  blm  In  the 
hands  of  the  gamlahee.  Issue  was  Joined 
upon  the  count,  and  the  plalntltt,  without 
objection,  Intandoced  evidence  in  support 
ol  It.  Retenins  the  chaiVB      ^  plead- 


ings and  proof,  there  was  no  error  In  Its 
refusal.  The  taking  of  a  nonsuit  In  an 
attachment  suit  Is  not  conclusive  of  the 
fact  of  indebtedness  vel  dob,  and  In  a  suit 
upon  the  attachment  bond  tlie  record  of 
the  attachment  suit  Is  always  admissible. 
Dothard  v.  Sheld,  69  Ala.  185;  Pounda  v. 
Hamner,  67  Atn.  846. 

Charge  No.  2,  requested  by  defendant, 
wascatculated  to  mislead,  It  not  posltlvdy 
errnneous;  and  charges  Nos.  8  and  4  as- 
sert Incorrect  propositions  of  law.  The 
principal  Is  not  responsible  (or  the  malice, 
vexation,  or  wantonness  of  the  agent,  un- 
less the  principal  autborlied  or  partici- 
pated In  It,  or  subsequently  ratified  It, 
and  such  authority  or  participation  can- 
not be  Interred  from  the  mere  relation 
ofprinclpal  and  agent.  Jackson  v.  Smith, 
73  Ala.  97;  Bums  v.  Campbell.  71  Ala.  271; 
Pollock  V.  Gantt,  69  Ala.  878;  Bank  v. 
Jeffries.  73  Ala.  186-196;  Klrksey  r.  Junes, 
7  Ala.  029. 

Charge  No.  6  is  fanlty,  in  that  It  Ignores 
all  consideration  of  the  qnestlon  of  par- 
ticipation In  or  ratification  of  the  Intent 
of  the  agent  by  the  principal.  Charge  6  Is 
argumentative,  and  la  defective,  In  that  It 
precludes  any  recovery  for  the  mere 
wrongful  suing  out  ot  the  garnishment. 
An  honest  belief,  founded  upon  reasonable 
grounds,  that  the  writ  was  necessary, 
may  fnmlah  a  defense  against  a  recovery 
for  a  vexations  suing  out  ot  the  writ, 
but  Is  no  answer  to  the  claim  for  actual 
damages  Austalned  by  reason  ot  a  wrong- 
ful suing  out  of  the  writ  of  garnishment. 
The  case  of  Founds  v.  Hamner,  67  Ala. 
842,  was  not  Intended  to  assert  a  contrary 
rule.    Charges  7  and  8  assert  Incorrect 

groposltions  ol  law.  Altbongh  Reed  may 
ave  purchased  the  trees  with  the  knowl- 
edge that  they  had  been  cut  down  and 
taken  away  from  the  lands  of  another  in 
violation  of  the  statute,  (Code,  $  8296.)^ 
the  simple  fact  that  he  purchased  the 
trees  with  such  knowledge,  not  having 
participated  or  aided  or  abetted  In  the 
cutting  or  taking  away,  does  not  snbjeet 
blm  to  the  statatory  penalty.  We  find 
no  error  In  tiie  reeora  ineloded  In  the  aa- 
slffDmmtolerfors.  Affirmed. 

96  Alft.  tl) 

Bteikkr  et  ul.  V.  Clisby  et  al. 
OSuprmne  Court  (ff  jLlabama.  Bot.SB,18«L) 

IfoBTSAOBB— PbIOBITIW— RsCCTDIirO. 

Jj.  ezecQted  to  A.  a  mortgage  on  land, 
which  mortaage  wbb  transferred  to  plalotUCs. 
Ij.  afterwards  executed  another  mortgage  on  the 
same  property  to  A.  and  one  J.  and  D.  Both 
mortgages  were  sobseqaently  recorded  by  A.  on 
the  same  date.  Kelther  J.  nor  D.  had  notice  of 
the  OTior  mortgage.  Held,  that  the  righta  of  J. 
and  D.  underlie  mortgage  execated  to  them  were 
not  aftected  by  the  prior  mortgage:  Code,  $  ISll, 
deolariog  all  mortgages  to  be  void  as  to  por- 
ohuers  For  a  valuable  considwation,  mortgagees, 
etc.,  without  notice,  onless  recorded  before  the 
aceroal  of  the  rights  ot  such  pnrobaser*,  mort 
gagees,  etc. 

Appeal  from  city  court  ol  Birmingham ; 

H.  A.  Sbarpb,  Judge. 

iThlB  section  jffovldes  that  any  persm  who- 
wlllfuUy  and  Imowlngly  oats  down  or  takes- 
away  any  treea  on  land  not  his  own,  withont  the 
oonsent  of  the  owner,  must  pay  to  the  owner  8il^ 
lor  ev«7  such  tree. 
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Action  by  Steven  Broa.  asralnst  A.  A. 
Cllsby  aud  others  to  forecloBe  a  mortKage. 
Upon  the  final  aobmleaion  of  the  cannon 
the  pleadings  and  proof,  the  cbaAcellor  de- 
nreed  that  the  plain  tUTs  In  both  the  original 
bill  and  in  the  cross-bill  were  entitled  to 
relief;  bnt  that  Robert  Jemlsun  and  W.  L, 
Deloach,  defendanta  to  the  original  bill 
and  complainants  to  the  crosa-bill,  had  a 
prior  Uen  upon  tbe  land,  whlcb  was  to  be 
sattefled  before  tbe  Umexlatlog  In  favor 
of  the  plaintiffs.  Stelner  Bros.' Hen  was 
snbordinate  to  that  ofJemlson  and  De- 
loach.  The  plaintiff  in  the  original  bill 
brings  this  appeal,  and  aaalgns  the  decree 
of  the  chancellor  as  error. 

White  &  Howze  and  Wattn  &  Son,tor 
appellants.  Joba  S.  Jemiaoa  and  W.  if. 
Houg^ton^  lor  appellees. 

Clopton,  J.  On  November  15, 1886.  the 
Birmingham  Land  &  Loan  Company  sold 
to  Deloach  and  Cobba  tbe  land  In  tbe  bill 
mentioned  for  fll.uOU.  .one-third  of  which 
was  paid  in  cash,  and  notes  for  the  de- 
ferred payments  eiecated  by  ttaem;  the 
company  glvInK  a  bond  conditioned  to 
make  title  on  payment  of  the  purchaae 
money.  On  January  20,  1887,  Deloach  and 
Cob ba  Bold  the  land  tu  Cheatham  and  L. 
Cllsby  for  tl5,000.  une-thlrd  to  be  paid  In 
caRta,  the  balance  In  one  and  two  years, 
with  Interest.  By  arrangement  between 
tbe  parties.  Cheatham  and  Cllaby  gave 
two  notea  to  tbe  land  and  loan  company 
foribeamoantoftbepnrchaaemonQy,  witb 
lntereBt,owlngby  Deloach  and  Cobbs,  and 
notes  to  Deloach  and  Cobbs,  respectively, 
lor  the  excess  of  tbe  f 15,000  agreed  to  be 
paid  by  thetn.  Deloach  and  Cobba  sur- 
rendered to  the  company  tbe  bond  tortltle 
beld  by  them,  and  tbe  company  ex^cnted 
to  Cheatham  and  Cllsby  a  bond  condl- 
tloned  to  make  title  to  them.  In  order  to 
make  the  cash  payment.  L.  Clfsby  bor- 
rowed from  A.  A.  Cllaby  96,000,  for  which 
he  gave  hla  note,  dated  April  25,  3887,  pay- 
able one  year  after  date  at  tbe  First  Na- 
tional Bank  of  BirmloKbam.  To  secure 
tbls  note,  and  in  conaideration  of  the  ex- 
teneloD  no.  payment  for  12  mont  ha,  L.  Olaby 
signed  and  delivered  to  A.  A.  Cllsby  a 
mortgage  on  tbe  land.  This  mortgage, 
whlcb  bears  date  July  2S,  18S8,  was  not, 
at  tbe  time  of  delivery,  attested  or  ac- 
knowledged, aa  required  by  statute.  In 
consequence  thereof  it  was  returned  to  L. 
Cti(>by,  and  acknowledged  by  bim  before  a 
Jnatice  of  peace,  who  appended  thereto  bis 
official  certiorate  of  acknowledgment, 
September  28,  1888,  and  then  returned  It  to 
A.  A.  Cllaby.  Cheatham  transferred  hla  in- 
terest to  L.  Cllsby  In  consideration  of  hla 
assuming  to  pay  the  notes  given  by  them 
for  tbe  purchase  money.  Jemlson  having 
purchased  from  the  land  and  loan  compa- 
ny the  notes  of  Cheattaam  and  Cllsby,  and 
A.  A.  Cllsby  having  acquired  tbe  noteglren 
to  Cobb  by  agreement  of  all  the  parties, 
L.  Cllsby  executed  to  Jemlaon,  Deloach, 
and  A.  A.  Cllaby.  reapectlvely,  notes  In  aub- 
Btltatlon  and  renewal  of  the  notea  of 
Cheatham  and  Glaby  beld  by  tbem ;  and 
to  aecare  the  same,  and  In  conelderatlon  of 
tbe  extension  of  the  Indebtedness,  executed 
a  mortgage  nn  theland,  at  which  time  tbe 
land  and  loan  company  exeeoted  to  L. 
T.10sanall— 16 
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Clleby  a  deed  to  tbe  property.  Tboagh 
tbe  ootea.  mortgage,  and  deed  bear  date 
September  S6, 1888,  they  were  not.  in  fact, 
delivered  until  the  9th  day  of  October. 
On  Occoberl1,1888,  A.  A.  Cllsby  filed  the 
mortgage  of  L.  niaby  to  him,  and  the 
mortgage  to  Jemlson.  Deloach,  and  Cllsby. 
in  the  office  of  the  judge  of  probate  of 
JeIIeraonoounty,forreglatratlon.  On  Feb- 
ruary 18. 1889,  A.  A.  Cllsby  traueferred  and 
assigned  without  recourse,  for  value,  tJio 
note  for  f 6,000  and  the  mortgage  to  secure 
the  same  to  M.  L.  aud  C.  Emat,  who 
transferred  and  assigned  tbem  thereafter 
to  Stelner  Bros.  For  the  foreclosnre  of 
this  mortgage  Steiner  Bros,  filed  tbe  pres- 
ent bill.  L.  Cllsby,  Deloach,  and  A.  A. 
Cllsby  and  Jemlson  are  made  defendants. 
Jamison  and  Deloaeb  filed  separate  croai^ 
bills. 

Though  tbe  note  for  $5,000  recites  that 
It  was  given  tor  tb**  purchase  money  of  tbe 
land,  this  la  untrue.  It  was  given  for 
money  borrowed  to  make  the  cash  pay- 
ment for  tbe  laud.  Tbe  recital  does  not 
create  a  Hen  on  the  laud.  Whether,  by 
tbe  transaction  of  September  26,  1888, 
Jemlson  and  Deloach  waived  or  aban- 
doned the  vendor's  Hen,  or  whether  com- 
plainants had  notice  of  such  lien, — ques- 
tions elaborately  discusHed  by  counsel,— it 
Is  unnecessary,  in  the  view  we  take  of  tbe 
case,  to  decide.  Tbe  inquiry  is.  which 
mortgage  has  priority  of  lien?  We  shall 
consider  the  question  of  the  ■npertorlty  ol 
Hen  as  It  the  mortgage  under  which  com- 
plainant's claim  was  legally  executed  on 
tbe  day  It  bears  date,  And  the  mortgage 
under  which  Jemlson  and  Deloach  claim 
was  not  execnted  until  October  9,  1888. 
Section  1811  of  the  Code  declares  that  all 
conveyances  of  real  property,  mortgages, 
or  deeds  of  trust,  to  secure  any  debt,  other 
than  a  debt  created  at  the  date  thereof, 
are  Inoperative  and  void  as  to  purchasers 
for  a  valuable  consideration,  mortgagees, 
and  Judgment  creditors  without  notice, 
unless  tbe  same  have  been  recorded  before 
the  accrual  of  the  right  of  such  purchasers, 
mortgagees,  and  judgment  creditors.  The 
statute,  tbe  purpose  of  which  Is  thepreven- 
tlon  ol  fraud,  ts  ImperatlTe  In  Its  terms. 
Tbe  right  of  Jemlson  and  Deloach  accrued 
October  9. 1888.  The  prior  mortgage  was 
not  recorded  until  the  11th  day  of  October, 
two  days  thereafter.  At  the  time  of  the 
accrual  of  their  right,  the  prior  mortgage 
was  Inoperative  and  void  as  to  them,  un- 
less tbey  bad  notice  thei-eof.  Wood  v. 
Lake,  62  Ala.  489.  The  fact  that  both 
mortgages  were  filed  for  record  at  the 
same  time  does  not  change  the  effect  of 
tbe  statute  of  resistration.  It  does  not 
require  the  second  mortgage  to  be  record- 
ed before  tbe  first  Is  recorded,  In  ordnr  to 
preserve  Its  preference.  It  simply  declares 
the  unrecorded  prior  mortgage  Inopera- 
tive and  void  as  against  the  subsequent 
mortgagees,  when  their  mortgage  Is  exe- 
cuted and  received  without  notice  of  the 
first.  Colter  v.  Bank,  24  Ata.  87.  Neither 
does  tbe  fact  that  A.  A.  Cllsby,  one  of 
the  mortgagees  in  tbe  second  mortgage, 
knew  of  the  prior  mortgafce  affect  the 
rights  of  Jemlson  and  Delbacb.  Their 
debts  are  separate  and  distinct.  There  Is 
no  community  of  Interest  in  respect  to 


Digitized  by 


242 


SOUTUEBN  Bi:FOBTEB,yOL.  10. 


(Ala. 


them.  The  mwe  clreuiuBtance  that  the 
mortsase  was  exeeated  to  all  three  doee 
not  create  a  mutual  aRency,  bo  that  no- 
tice to  uoe  will  affect  the  otbera.  Snyder 
T.  Spoaable.  1  Hill,  667;  Wade.  Notice,  § 
684.  Conceding  that  M.  L.  and  C.  Ernst 
and  complainantB  bad  no  notice  of  the 
mortgage  to  Jemlaon,  Deloacb.and  Cllsby 
at  the  time  tbey  respecttvely  pnrcbaswl 
the  first  mortgage,  the  absence  of  encb 
notice  does  not  Impart  validity  and  bu- 
perlortty,  an  against  the  subsequent  mort- 
ffaseea,  to  the  prior  mortgage,  wblch  is 
declared  by  the  statute  to  be  Inoperative 
and  void  at  the  time  they  pnrcbased  It. 
On  the  undlBpoted  (acts,  Jemlson  and  De- 
loach  are  mortgagees  entitled  to  protec- 
tion under  the  statute  against  the  lien  o{ 
the  mortgage  under  wblch  complainants 
claim,  if  witbout  notice  thereof.  There  Is 
no  pretense,  no  effort  to  show,  that  De- 
loacb  had  notice.  A.  A.  Dlsby  testlflea 
that  he  believes  he  told  Jemiaon  of  tbe 
mortgage  beforethe  second  mortgage  was 
delivered.  But  notice  tliereof  is  posTtlTely 
denied  by  Jemlson,  who  swears  that  Clls- 
by did  not  tell  him  about  It  until  after  he 
bad  trauaferredthe  mortgage  to  M.  L.and 
C.  Ernst.  The  burden  of  proving  notice 
rests  on  complainants.  We  find  from  the 
evidence  tbat  neither  Jemlson  nor  Deloach 
had  notice  of  the  prior  mortgage,  nor  In- 
formation of  facts  sufficient  to  put  them 
on  inquiry  at  the  time  of  tbe  accrual  of 
their  right  under  the  second  mortgage. 
The  decree  of  the  city  court  In  accord  with 
these  views  is  afiQrmed. 


US) 


Alba  r.  Strong. 


(Supreme  Court  of  Alabama.  Nov.  21, 188L) 
Bnamo  Pbbtobiukcb—  BomciMCT  ta  Cos- 

TUOT. 

In.  a  suit  tor  tbe  speolflo  mrformanoe  of 
a  land  contraot,  the  bill  described  the  land  In 
dispute  as  "the  Femlaod  mlU-site  and  pine  lands 
near  thereto,  comprising  8,000  acres,  more  or  less, 
near  PDrtersvllle,  Mobile  coonty,  Alabama, "  and 
alleged  as  a  contraot  a  letter  to  plainUA,  In 
wbiob  defendant  said :  "Mow,  I  wo  aid  like  very 
much  to  see  you  bave  the  lands  you  want,  and 
will  give  yon  tbeprefereooe  at  76  cents  per  acre, 
and  trust  yon  will  see  fit  to  close  the  tbluR  at 
once, "  etc. ;  wblch  offer  plaintiff  sought  to  accept 
the  following  morolng,  (the  tetter  being  reveived 
Sondsy,)  when  defendant  stated  that  he  had  sold 
the  land  to  another.  Befd,  that  tbe  bill  waa 
bad  on  demurrer,  since  the  writing  relied  on 
neither  expressed  the  qnantity  of  land  nor  con- 
tained any  description  by  wblch  it  could  be  de- 
termined without  proof  by  parol  what  land  was 
intended  to  be  sold. 

Appeal  from  chancery  court,  Mobilecoun- 
ty;  W.  H.  Tatloe,  Chancellor. 

Suit  in  equity  by  Peter  F.  Alba  against 
Joseph  C.  Strong  lor  the  specific  perform- 
ance of  a  land  contract.  Defendant  had 
Judgment  on  demurrer,  and  plaintiff  ap- 
peals. Affirmed. 

The  bill  in  thie  case  waa  filed  by  tbe  ap- 

riUent,  Peter  F.  Alba,  against  JoBeph  C. 
trong,  as  assignee,  and  prayed  the  specif- 
ic performance  of  a  ctmtract  alleged  to 
have  been  entmd  Into  between  the  com- 
plainant and  defendant.  Tbe  bill  avera 
tbat  the  defendant.  Strong,  as  assignee 
of  the  Danner  Land  ft  Lumber  Company^ 
bald  large  tracts  of  land  In  Alabama  and 


MlBsIsslppI,  Including  what  waa  known 
as**  tbe  Femland  mill-site  and  pine  lands 
near  thereto,  comprlelng  8,0U0  acres,  more 
or  less,  near  PortereviUp,  Mobile  county, 
Alabama."  Tbat  tbe  complainant  went 
to  Bee  said  Strong  tor  the  purpose  of  pur- 
cbaslng  the  said  8,000  acres,  and  fioally 
offered  him  60  cents  per  acre  for  said  land. 
Tbat  in  response  to  this  dlt^  said  Strong 
replied  by  letter  as  follows:  "Dear Sir: 
After  talking  with  the  parties  Interested 
in  regard  to  your  offer  for  certain  lands  of 
tbe  Danner  Land  A  Lumber  Co.,  I  have 
concluded  to  say  that  I  feel  compelled  to 
decline  your  offer.  I  had  other  parties 
from  the  north  here  late  yesterday  evtmlng 
looking  at  the  plats  of  all  the  lands  with 
tbe  view  of  baying  the  whole  thing.  I 
offered  to  sell  them  tbe  wbole  thing  at  the 
rate  of  80  cents  per  acre,  and,  while  we 
did  not  trade,  the  proposition  Is  still  open, 
and,  I  think,  favorably  considered.  Now, 
I  would  like  vei7  miMh  to  see  you  have 
the  lands  yon  want,  and  will  tilve  you  tbe 
preference  at  75cenbi  per  acre,  and  trust 
you  will  see  fit  to  close  the  thing  at  once. 
I  feel  reasonably  sure  tbat  I  will  close  out 
every  acre  of  our  land  at  tbe  rate  of  76 
cents  or  better  within  the  next  few 
months."  The  bill  then  alleges  tbat  on 
tbe  following  Monday  (the  letter  from 
Strong  having  l>eenreceivedSunday  morn- 
ing) the  complainant  met  Strong  and  ver- 
bally accepted  the  offer  contained  In  said 
letter,  but  tbat  Strong  told  falm  it  was 
too  late,  as  he  had  sold  tbe  land  to  otbera, 
— one  Lyons.  It  Is  then  averred  that  such 
sale  was  an  executory  contract  to  Mil; 
and  that  on  Septwnber  10, 1890,  after  the 
pment  bill  was  filed,  tbe  said  pnrcbaser 
paid  the  purchase  money,  and  received 
a  conveyance  from  said  Strong  to  his 
wife,  with  the  understanding  tbat  Strong 
would  hold  the  purchase  money  to  abide 
this  stilt.  The  defendant  interposed  de- 
murrers to  the  hill,  which  aresubstantially 
as  foIlowB:  (1)  That  the  contract  sought 
to  be  enforced  waa  void  nnder  the  stat- 
ute of  frauds,  as  the  laad»— tbe  subject- 
matter  of  the  contraet— are  act  therein 
described,  and  cannot  be  ascertained  with- 
out recourse  to  parol  evidence;  (21  tbat 
the  bill, as  amended, shows  that  the  rights 
of  John  B.  Lyons,  tbe  pnrcbaser,  had  In- 
tervened before  knowledge  of  complain- 
ant's alleged  eqnl^;  (8)  that  the  offer  by 
Strong  In  bis  letter  was  gratuitous,  with- 
out consideration,  and  revocable  at  any 
time  before  the  acceptance  by  tbe  com* 
plainant;  and  (4)  tbat  the  bill  does  not 
sufficiently  describe  or  Identify  tbe  lands 
alleged  by  the  complainant  to  have  been 
sold  to  him.  The  chancellor  sustained 
the  demurrers,  and,  tbe  complainant  fall- 
ing to  amend  bis  bill  within  the  time  fixed 
by  the  decree,  the  bill  was  dismissed, 

BaBnia  Ttiylor,  for  appellant,  PlOaiu, 
Tomy  A  Baaaw,  tor  appellee. 

Stonk,  C.  J.  Tbe  following  proposi- 
tions must  be  regarded  as  settled  by  the 
formep  decisions  of  tbls  ooart  beyond  con- 
troversy :  Pint.  That  to  anthorise  the 
specific  enforcement  of  an  agreement  to 
sell  land  all  tbe  terms  of  the  agreement 
most  hare  been  agreed  on,  leaving  noth- 
ing far  negotlatloa..  Second.  That  all  the 
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terma  of  the  agreement,  viz.,  the  names  of 
the  parties,  the  flubjKt-matter  of  the  con- 
tract, the  consideration  and  the  promlm, 
mast  bo  In  writing,  signed  by  the  party 
Boaght  to  be  charged,  or  by  bis  agent 
thereanto  aathurlsed  In  writing.  Code, 
1886,  §  1732.  TMrd.  That  It  Is  nut  essen- 
tlaJ  that  the  paper  evidence  of  the  agree- 
meot  be  In  any  particular  form,  provided 
It  contain  the  saDstance,  as  stated  above. 
lourtb.  That  tbe  written  evidence  of  the 
terma  of  the  agreement  need  not  all  be 
expreaaed  In  one  paper.  If  expressed  In 
two  or  more  papers  it  will  be  sufficient. 
If  collectively  they  contain  enoagb,  and 
refer  to  each  other,  and  show  the  connec- 
tion with  sufficient  clearness,  without  the 
aid  of  oral  testimony.  If,  however,  oral 
testimony  is  reqntred  to  connect  the  pa- 
pers, or  to  snppiy  any  essentia]  term  of 
tbe  contract,  then  there  Is  a  failure  to 
make  acaseforspeclflcperformance.  Wat. 
Spec.  Perf.  S  281;  Fry.  Spec.  Perf.  8  72; 
Carter  T.  Shorter,  57  Ala.  253;  PbHIlps  v. 
Adams,  70  Ala.  378;  Bortun  v.  Wollner, 
71'  Ala.  452:  Norman  v.  Mulett.  8  Ala.  54(t. 
Jenkins  v.  Harrison,  66  Ala.  845,  Is  not  bp- 

{loaefl  to  these  views..  On  tbe  contrary, 
t  reafilrms  them.  In  that  case  the  orig- 
inal memorandum  was  conceded  to  be  In- 
sufficient, but  a  formal  deed  was  signed, 
which,  though  nut  delivered,  was  snffi- 
etent  uf  Itself  to  take  the  case  without 
tbe  Influence  uf  tbe  statute  of  frauds. 
Speaking  of  that  deed  and  another,  almul- 
taneoosly  signed,  thla  court  said:  "Of 
ttaemselvea  the  deeds  Import  a  bargain 
and  sale  of  the  fee-almple  estate  In  lands, 
which  are  particularly  described  ;  and  the 
bargainor  and  bargainee  are  clearly 
stated.  *•  If  the  original.  Imperfect  memo- 
randum had  been  entirely  omitted,  the 
non -delivered  deed  contained  all  tbe  terms 
of  the  contract,  wac  signed  bj  the  party 
aougbt  to  be  charged,  and  waa  aafflclent. 
In  the  case  In  hand  tbe  writing  neither  ex- 
preaaes  the  quantity  of  tbe  land,  nor  any 
description  by  which  It  can  be  determined 
what  land  whs  Intended  to  be  bought  or 
sold.  ThISi  according  to  the  averments 
of  the  bill,  rests  entirely  In  parol.  The 
chaneellor  did-  nut  err  Is  anstalnlng  the 
demurrer  to  tbe  bill. . 


Habt  et  al.  y.  Steblb. 

{Supreme  Court  of  Alabama.   Nov.  26, 1891.) 

AOItON  FOn  BttBACH  or  CoIITR1.0T  —  FCBADIHe. 

One  of  the  stitnilatlonB  of  a  contract  en- 
tered Into  by  plalntlflb  and  defendant  was  that 
defendant  pay  plBlntlfb  six  ceots  a  foot  for  all 
logs  at  tfce  landings  on  a  oreek  when  delirered 
at  the  month  of  said  creek.  The  compliiint  In 
the  aotion  for  the  bresoh  of  said  contract  alle^^ 
as  one  tweaoh  Uiereof  that  "defendant  failed  and 
refused  to  pay  to  plaintiffs  at  the  rate  of  six 
cents  per  foot  for  loss  which  were  measured  at 
their  f  MDdlngs  on  said  creek,  when  the  same  were 
delivered  to  him;  and  the?  aver  that  they  deliv- 
ered to  him  at  the  mouth  of  said  creek  ten  tbQu- 
Mod  logs,  which  bad  been  measured  at  their  said 
landinga,  whioh  were  of  tbe  value,  to-wit,  Ave 
tfaonsaaa  dollars. »  BUd,  that  It  was  etror  for 
the  court  to  sustain  ademurrer  to  tbe  entire  com- 
plaint on  the  ground  of  iodetintteness  and  uncer- 
u4uty,  as  tbe  above  allegation  set  forth  a  good 
cause  of  action. 


Appeal  from  circuit  court,  CovIngtuD 
county;  John  P.  Hubbaqd,  Judge. 

Action  by  Hart  ft  Wataon  against  W.B. 
Steele  fur  the  breach  of  a  contract.  From 
the  judgment  sustaining  a  demurrer  to  the 
complaint  plalutlCf  appeals.  Reversed. 

.Chan.  WUkinavD,  for  appellant.  Joho 
D.  GardaeTf  for  appellees. 

Stone,  C.  J.  The  present  snlt  Is  brought 
by  Hart  &  Watson  against  Steele,  and 
counts  for  the  breach  of  a  written  contract 
bearing  date  October  8, 1887  The  sum- 
mons was  iHSued  November  19, 1889.  One 
stipulation  of  the  contract  Iain  the  fol- 
lowing language:  **  Party  of  the  first  part 
[Steele]  •  •  •  agrees  to  pay  the  par- 
ties of  the  second  part  [Qart  &  Watson] 
at  the  rate  of  6  cents  per  foot  tor  all  luga 
measured  at  the  landings  on  said  creek 
[Hogtoot  creek]  when  the  same  are  deliv- 
ered by  tbe  said  parties  of  the  second  part 
at  tbe  mouth  of  said  Hogloot  creek." 
The  fifth  breach  assigned  in  the  complaint 
Is  in  the  following  language:  "And  these 
plaintiffs  all^e  that  the  defendant  failed 
and  refused  to  pay  to  tbe  plaiutlEfs  at  the 
rate  of  6  cents  per  foot  for  logs  wbleb 
were  measured  at  their  landings  on  said 
creek,  when  tbe  same  were  delivered  to 
faim ;  and  they  aver  that  they  delivered  to 
blm  at  tbe  month  of  Hogfout  creek  ten 
thousand  logs,  which  bad  been  measured 
at  their  said  landings,  which  were  of  the 
value,  to-wlt,  Ave  thonsaDd  dollars.** 
There  was  a  demurrer  to  the  complaint, 
specifying  gronuda— six— tbe  number  of 
speciflcettons.  The  first  ground  assigned 
Is  that  tbe  contract  declared  on  "Is  void 
for  IndefinltenesB  and  uncertainty."  The 
other  apeclfled  grounds  are  to  special 
breaches,  each  based  oq  the  indeflnlteness 
and  uncertainty  of  some  stipulation  of  the 
contract,  tbe  breach  of  which  la.  In  tbe 
complaint,  counted  on  aa  a  ground  of  re- 
covery. There  was  no  special  demurrer 
to  the  fifth  breacb,  copied  above.  The 
Judgment  of  the  court  on  tbe  demurrers 
w*tB  that  tbey  be  "snstalned;  and,  the 
plalntlBa  declining  to  plead  further,  or  to 
amend  their  complaint,  it  la  considered  by 
tbe  court  that  thiecauae  be  dlatnlssed.'* 
The  breach  we  havecopled  obovesets  forth 
a  good  cause  of  action,  and  is  not  obnox- 
ious to  tbe  charge  ot  iDdeflnlteness  and 
uncertainty.  The  circuit  court  erred  In 
sustaining  the  demurrer  to  tbeentlre  com- 
plaint. All  the  other  grounds ol  demurrer 
are  well  taken,  t>ecause  the  breaches  as- 
signed aa  to  each  of  them,  save  tbe  one, 
are  too  indefinite  tomalntain  a  suit.  Nel> 
ther  of  them  fumlshea  data  by  whioh  to 
determine  tbe  extentof  defendant'sobllga 
tlon,  ur  of  his  liability  tor  tbe  alleged 
breacb.  No  actionable  breacb  can  be  as- 
signed on  either  of  the  other  atlpulattona 
of  tbe  contract,  which  could  becompeasat* 
ed  by  any  criterion  <if  damages  lumlshed 
by  tbe  contract  Itself,  unless,  possibly,  the 
obligation  by  Steele  to  furnish  "all  the 
land  he  owned  accessible  to  .Eogfoot 
creek"  be  an  exception.  Upon  this  weex- 
preHs  no  opinion,  for  tbe  complaint  falls  to 
show  that  Steele  owned  any  land  accessi- 
ble to  "Hogfoot  creek."  For  this  reanon, 
If  for  no  other,  this  aaslgnmeut  ot  breacb 
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!■  bad.  Uoore  r.SmltI),19  Ala.T74;  Erwln 
r.  ErwlB,  2BAla.  236;  Klrkaey  T.KirkBey,  8 
Ala.  181. 
Bevented  and  remauded. 

(41  Ls.  Ann.  U6l)   

AHOSLOTicii  V.  His  Cbeditoiu. 
( No.  10,717.) 

(Stiprems  Court  qf  Louisiana.   £iot.  10i  1891. 

43  La.  Ann.) 
INSOLVKNCT— CREDIT0B8*  MBFnNQ— OONSMUO- 
TION  OF  lUMDATB— DZSOHA&QE  OW  IHBOLVsnT. 

1.  A  mandate  to  represent  creditors  at  the 
meeting  of  creditors  in  an  Insolrent  proceeding, 
whlcb  authorizes  the  agent  or  proxy  to  vote  for 
an  extension  of  time,  and  that  be  vote  for  a  set- 
tlement of  the  indebtedness  in  sach  manner  as 
two-thirds  in  number  and  unoont  o<  the  credit- 
ore  ma^  determiner  or  to  vote  for  the  sale  of  the 
assets  surrendered,  for  cash  or  on  teemsot  credit, 
or  "for  sucb  other  matters  as  may  come  before 
the  meeting  of  creditors  as  may  benefit  him,  the 
Insolvent,  or  the  creditors,  and  as  may  be  proper 
and  necessary  "  will  not  authorize  the  vote  for 
the  discharge  of  the  insolvent. 

2.  In  oraer  to  discharge  the  insolvent  there 
must  be,  in  acoordsBoe  with  article  3177  of  the 
Civil  Code,  a  vote  of  a  majority  of  all  the  cred- 
itors, who  are  also  creditors  for  more  than  half 
of  the  whole  sum  due  by  the  insolvent 

iayUabua  by  the  Court) 

Appeal  from  civil dlBtrlctconrt, pariah  of 
Orleans;  Fbancib  A.  Monbob,  Judge. 

PetltlOD  of  P.  B.  AngeloTlcli,  an  Inaolv- 
ent,  for  a  dlscbarfce  from  all  liia  dPhts. 
Jndfcment  denying  the  petition.  Petition- 
er appeals.  Affirmed. 

Aug.  Bemaa,  fur  appellant.  James  B. 
Gutbtie  and  E.  Howard  McCaleb,  for 
Matthew  Dean  &  Co.  A.  M*  A  J,  Solari, 
tor  appellees. 

BfoENEEtT,  J.  The  plalnUtr.  on  Jannary 
n.  1S90.  filed  hia  petition  In  the  ctvll  dla- 
trict  eoort  for  the  pariah  ut  Orleana  tor  a 
anrrender  of  hla  property  for  the  benefit  of 
his  creditors.  The  cesaion  of  his  property 
waa  acrepted,  and  a  syndic  appointed. 
At  a  meeting  of  the  creditors  the  Insolvent 
was  discharged  from  all  his  debts.  At 
thla  meeting  the  Insolvent,  nnder  a  power 
Ot  attorney,  voted  for  the  discharge.  Tbe 
&//ao  shows  102  creditors,  and  the  schedule 
shows  debts  aggr^atlng  f 28,117.  At  the 
meeting  of  the  creditors  there  were  64 
votes,  the  Insolvent  voting  by  proxy  for 
46  creditors  representing  an  Indebtedness 
of  94.617.68.  Tbe  64  creditors  voting  repra- 
sented  fl2,IW.12,— less  than  one-haltof  the 
amount  of  the  debts  shown  by  the  sched- 
ule. Dean  &  Cu.  and  A.  M.  and  J.  Solarl 
opposed  the  homologation  of  the  meeting 
of  creditors.  The  ground  of  this  opposi- 
tion Is  that  the  V3tea  cast  by  the  Insolv- 
ent discharging  himself  from  debt  were 
Illegal,  as  tbe  power  ol  attorney  under 
which  he  acted  gave  no  such  authority. 
Tbe  power  of  attorney  Is  aa  follows: 
"Civil  District  Court  No.  29.004.  Division 
C.  P.  B.  Angelorich  v.  His  Creditors. 
We,  the  undersigned  creditors  of  Peter  R. 
Angelovlch,  Insolvent,  do  hereby  author- 
ise the  said  Peter  B.  Angelovlch  to  himself 
or  by  snbstltotlon  represent  as  at  the  meet- 
ing of  hlH  creditors  to  be  held  before  Fer- 
dinand Klrehner^notary  public,  on  Febro- 
ary  15, 1890*  or  at  any  subsequent  meet- 
ings, to,  In  oor  name  and  behalf.  Tote  that 


nine,  eighteen,  and  twenty-four  months 
be  given  him  wltbinw&ich  tu  pay  his  debts 
In  full  In  equal  iastallments,  ur.  If  all  the 
creditors  do  not  agree  thereto,  that  he 
vote  for  a  settlement  of  his  Indebtedness 
to  his  creditors  In  such  manner  as  two- 
thirds  in  number  and  amount  of  bis  credit- 
ors may  determine,  or  to  vote  fur  tbe  elec- 
tion of  a  syndic  for  tbe  sal«  of  Uie  assets 
surrendered,  for  cash  or  on  terms  of  credit, 
for  snch  other  matters  as  may  come  up 
before  said  meeting  of  tbe  creditors  aa 
may  benefit  him  or  the  creditors,  and  as 
may  be  proper  and  necessary. "  It  la  very 
plain  that  the  above  Instrument  only  au- 
thorized the  insolTent  to  vote  for  a  cer* 
tain  time  in  which  his  debts  should  be 
paid  In  full,  and  tor  a  general  settlement 
of  his  debts  with  his  creditors  for  his  and 
their  benefit.  There  Is  nothing  said  about 
tbe  discharge  of  the  debtor,  and  from  the 
context  of  the  power  nf  attorney  IC  la  evi- 
dent that  this  was  excluded,  and  was 
never  contemplated  by  the  creditors  who 
executed  It.  Conceding  that  theae  votes 
were  legally  cast,  tJiere  is  still  wanting  a 
majority  of  creditors  in  number,  and  wbo 
are  also  creditors  tor  more  than  tbe  half 
of  tbe  whole  sum  doe  by  tbe  Insolvent. 
Civil  Code,  art.  2177.  Tbe  Insolvent  nrged 
that  article  2177,  OLvll  Code,  sboold  have 
the  same  interpretation  placed  upon  It  aa 
has  been  given  to  article  30S6  In  Anderson 
V.  Creditors.  8S  La.  Ann.  1156,  and  Herwfg 
V.  Creditore,86La.  Ann. 760.  This  lastartl- 
cle  was  amended  by  Act  No.  8S,  1843.  now 
section  1822,  Rev.  8c.  Article  2177  was  not 
in  any  way  affected  by  said  act.  The  two 
articles  of  the  Code— 8086  and  3177— relate 
to  snblects  dlstinet  from  each  other.  Tbe 
one— R086— has  reference  to  the  respite  to 
be  granted  to  debtors,  and  not  to  tbe 
absolute  discharge  of  tbe  debtor;  and  the 
other  article— 2177— to  his  abauluto  dis- 
charge from  the  debts  appearing  on  his 
schedule.  It  Is  very  plain  that  the  credit* 
ors  cannot  have  their  debts  canceled  ex- 
cept on  a  strict  compliance  with  the  la  w, 
and  with  their  consent  made  manileat  by 
their  participation  In  tbe  proceedings,  and 
expressed  by  a  majority  of  tbe  cretlitors 
In  amount,  who  are  also  creditors  lor 
more  than  half  nf  the  whole  sum  due  by 
the  Inttolvent.  There  is  no  question  raised 
as  to  tbe  appointment  of  the  syndic.  Tbe 
judge  a  qua  maintained  the  opposition 
as  far  as  to  order  another  meeting  of  cred- 
itors, to  which  the  dtsehanc?  of  tbe  In- 
solvent  should  be  referred.  Under  the  cir- 
cumstances of  this  case  we  do  not  think 
he  erred  In  thus  giving  an  opportunity  fur 
further  proceedings  In  relation  to  the  dis- 
charge of  tlie  Inaolvent.  Jadgment  at 
firmed. 
Bebearing  refued. 

— (tt  La.  Ana.  uao) 
Ott  of  New  Orlkanb  t.  X^ouAir  et  aJL 
(No.  10,887.) 

(<Shi|>rem«  Oburt  of  LouigUma.  Kor.  tUL  UBL 
«  La.  Ann.) 

Uuraa  Bdxu»b*s  Lioinsb  Tax—Wuo  liTiSfiS 
Hbchanios. 
1.  A  mediaaie  who  contraets  ud  ahapes  ma- 
tariala  with  hla  own  bands  la  engaged  in  a  m» 
ohanical  pursuit 
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2.  He  will  be  exempt,  altfacngh  he  emi 
other  mechanics,  who  work  with  him,  and,  Ul 
him,  follow  a  mechanical  punulL 
{SyUabuB  by  tha  Court.} 

Appeal  from  second  cltyeoart  of  New 
OrleaDs;  Chablkb  H.  La  VlLLBBBrrRB, 

Action  by  the  city  ol  New  Orleana 
aeatnBt  A.  Lagman  &  Sou  to  enforce 
the  payment  ota  license,  jndsmentfor 
defendants.  Plaintiff  appeals.  Affirmed. 

WtilterB.Scnirnervtne,  Asst.  City  Atty., 
and  CuTleton  flunt.  for  appellant.  B,H. 
Forman,  for  appellees. 

Bbeacx,  J.  Plaintiff  sned  defendants  to 
enforce  tbe  payment  of  a  license  tax  for 
tbe  years  18w.  irt89,  and  1890,  and  claims 
tbat  tbey  are  liable  as  master  bnllders. 
Tbe  Hcenees  are  claimed  ander  section  12 
of  ordinance  2661,  Cooncll  Series.  D^end- 
ants.  In  their  annwer,  denied  the  allega- 
ttuns  of  tbe  ptalntlfl,  and  alleged  that 
tbey  are  carpenters,  and  were  engaged 
dnrlng  tbe  years  1888, 1889,  and  1890  In  a 
mecbanleal  pnrault,— balldlng  and  repair- 
ing honsea.  Tbey  also  alle^  tbat  they 
are  exempt  from  a  license  tax  under  artl> 
cle206orthe  constltntlon.  From  a  Judg- 
ment Id  favor  of  ddendants,  plaintiff  ap- 
peals. 

Tbe  record  discloses  tbat  tbe  defendants 
are  carpenters.  They  bnlld  honses  and 
other  Btrnctorea.  Tbeir  labor  was  manu- 
al and  in  Its  performance  tbey  need  the 
spirit-level,  the  squares,  tbe  saw,  ham- 
mer, and  other  carpenter's  tools.  Tbey 
manipulated  and  gave  shape  to  tbe  ma- 
terial In  building.  The  witness  Lagman 
tefitlfifls:  "  I  contracted  for  buildings 
In  l»i8  and  18R9.  It  was  pretty  near  all 
days'  work.  I  followed  the  nrpenter's 
trcLde  all  along.  I  performed  manual  la- 
bor on  the  buildings  myself,  from  tbe  first 
piece  of  timber.  In  framing,  In  flnlshlng,  to 
the  very  completion  of  the  house."  Tbe 
testimony  la  not  disputed.  Tbe  plaintiff 
states  in  tbe  brief:  "Theee  defendants,  nn- 
less  It  may  be  A,  Lagman  ft  Co.,  are  not 
engaged  In  a  mechanical  paranlt."  Tbey 
employed  other  carpenters,  who  worked 
with  them  and  under  thelrdirectionlncon- 
Btrnctlng  bouHes.  Tbe  phrase  "those  en- 
gaged In  mecha  nlcnl  puraults, "  as  incorpo- 
rated lu  article 206  of  the  cunstltution,  has 
t>eeo  Interpreted  in  several  dectsions.  In 
City  of  Nfcw  Orleana  v.  Bayley,85  La.  Ann. 
R45,  the  defendant  worked  at  his  trade 
with  fats  own  bands.  In  tbe  performance 
of  a  contract  be  employed  other  plaster- 
ers to  assist  him.  The  court  dtfcided  that 
the  soperlor  law  protaibit'*d  tbe  imposi- 
tion nf  a  license  tax  on  a  plasterer,  and 
that  tbe  employment  of  aKslstancedld  not 
exclude  talm  from  tbe  exemption.  This  In- 
terpretation was  affirmed  In  Theobalds  v. 
Conner,  42  La.  Ann.  787.  7  South.  Rep.  689, 
from  which  we  copy:  "Undoubtedly  that 
oplulon  ts  correct,  tor  Bayley  was  a  plas- 
terer, and  worked  at  his  tredeu  1th  his  own 
bands. "  The  attempt  to  hold  the  detend- 
ants  responsible  for  tbe  payment  of  a  II- 
ceuM  as  master  bnllders  most  tall.  Tbe 
nndlspnted  evidence  before  ns  establishes 
that  tbey  were  engaged  as  caipenters. 
and.  as  the  boose  was  constructed,  "cou- 
-  tinned  to  oae  the  tools  and  appliances  ol 


that  mechanical  pursuit. "  The  fact  that 
others  assisted  cannot  exclude  them  from 
the  exemption.  As  In  the  Bayley  Caso, 
they  woilced  at  their  trade  with  their 
own  hands,  and  were  therefore  engaged  In 
mechanical  pursuit.  A  mechanic  Is  any 
skilled  worker  with  tools,— a  workman 
who  shapes  and  applies  material  in  the 
construction  of  bouses;  as  Interpreted, 
by  our  court,  one  actually  engaged  with 
his  own  hands  in  constructive  work.  Tbe 
defendant  having  testified.  In  answer  to  a 
question  propounded,  that  be  did  perform 
manual  labor  in  building  from  the  first 
piece  of  timber  to  the  last,— this  evidence 
being  undisputed, — we  conclude  that  he  la 
exempt.  The  judgment  appealed  from  in 
tbe  cases  of  tbe  other  defendants  (con- 
solidated) being  different,  in  so  far  as  re- 
lates to  the  occupation  followed  by  them, 
will  be  hereafter  decided.  The  Judgment 
appealed  from  Is  affirmed.  In  so  far  as  A. 
Lagman  ft  Son  are  concerned,  at  plain- 
tiff's costs. 

  la  I4L  Ann.  1181) 

OiTT  OF  New  Orlbaks  v.  CNul  ot  a/. 

(No.  10,837.) 

(Suprwne  Oouat  of  Lmiiaiana.  Ifov.  80b  U9L 
La.  Ann.) 

Btituna*!  LnaoraB  Tax— Fovbbs  (ht  Omsi  Omi- 

STITDTIOIIAL  lAW. 

1.  The  ordinance  nnder  which  thecityolaiou 
s  license  tax  from  everv  individnal  carrying  on 
the  business  of  master  builder  la  not  contrary  to 
article  306  of  the  oonatltiition. 

9.  The  master  builder  or  oontractor  who  em- 
ploys workmen  in  execntinv  his  contract  is  not 
exempt  from  the  payment  oi  a  license  tax. 

8.  To  be  ezempL  the  training  of  the  meohanio 
and  his  aklll  most  be  applied  >y  himself,  with 
his  own  hands*  In  the  exeoiition  of  Us  contract. 
(Si/UaJnu  bv  the  Court.) 

Appt>al  from  second  dty  court  of  New 
Orleans;  Chablbs  H.  La  Yillebbdvrb, 
Judge. 

Action  by  the  city  of  New  Orleans 
against  T.  O'Netl,  Albert  Thidson,  Charles 
Garvey,  and  Mnlr  A  Fromheri,  to  enforce 
payment  of  certain  license  taxes.  Judg- 
ment for  defendants.  Plaintiff  appeals. 
Beversed. 

C&rietoD  Hunt,  City  Atty.,  and  Walter 
B.  SommerviHe,  Asst.  City  Atty.,  for  ap- 
pellant. B.  R.  ^onaan,  for  apptilees. 

Bbradx,  J.  The  city  sued  to  recover  a 
license  tax  from  the  following  named  de- 
fendants: Charles  Oarvey,  MnlrA  From- 
heni,  T.  O'Nell,  Albert  Tbl«son*  and  J.  B. 
Turk,  claiming  tbey  were  each  liable  as 
"master  builders."  Tbe  delendanta  an- 
swered tbat  they  were  following  a  me- 
chanical pursuit  as  carpenters  during  tbe 
yearsforwblch  license fsdemanded.  They 
also  allege  that  they  are  sxempt,  nnder 
article  206  of  the  constitution,  from  the 
payment  ol  lleensn.  There  Is  an  agree- 
ment of  record,  In  accordance  with  which 
these  cases  were  submitted  in  one  tran- 
script. The  petition  and  answer  in  oue 
case  were  to  be  copied  and  to  be  consid- 
ered the  same  in  all,  with  the  change  of 
tbe  name  and  year.  In  carrying  out  the 
agreement,  tbe  petition  In  one  case  Is  con- 
sidered the  same  against  all  the  d^nd- 
ante,  with  tbe  change  of  the  name  and 
year^  Tbe  facts  in  these  cases  are  not 
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■tmilar  to  tbosft  In  the  Case  of  Lasman 
&  Son.  (10  South.  Rep.  244,  Just  decided.) 
The  record  diacloBes  that  the  defendants 
hare  been  in  baBlneea  since  a  number  ot 
yearn.  That  they  are  carpenters.  That 
they  contract  for  the  building  of  houses 
and  other  atmctureH.  They  employ  other 
earpentera.  They  laid  off  tne  worka,  used 
the  sqnarec,  the  spirit  level,  and  the 
straight  edge,  and,  as  the  building:  pro- 
gressed in  the  construction,  they  used  the 

f>lnmb-line;  they  supeflntended.  The  fol- 
owing  is  part  ol  the  evidence  in  each  case : 
**Que8tlon'  You  simply  takecontractsfor 
bnlldiDfcT  Answer.  Yea,  sir.  Q.  And  aa- 
perlntend?  A.  Yea,  lAr.  Q.  Yon  have 
probably  several  of  them  at  one  time?  A. 
Well,  for  five  years  I  had  many;  for  the 
last  three  years  I  have  not  had  so  much." 
The  afnrma  tl ve  statemen  ts  ol  the  witnesses 
with  reference  totbeiroccnpationa8"ma«- 
ter  bonders  "  are  folio w«d  by  the  answers 
as  above.  These  witnesses  are  sincere  In 
their  defense  and  In  their  testimony.  Be- 
ing mechanics,  they  candidly  claim  exemp- 
tion. The  exemption  clause  of  the  con- 
stitution and  the  Jurisprudence  of  the  sub- 
ject must  prevail  In  determining  whether 
they  be  exempt.  The  exception  does  not 
Include  ail  mechanics  without  regard  to 
their  pamnlts.  A  dividing  line,  we  most 
observe,  Is  drawn.  The  constltntion  ex- 
empts those  engaged  In  mechanical  pur- 
snltB.  In  Theobalds  v.  Conner,  42  1m. 
Ann.  788,  7  South.  Rep.  689,  the  defendant 
was  a  contractor  or  master  builder.  A 
brick-layer  himself^  be  employed  others  to 
do  the  mechanical  part  of  the  work,  and 
hesnperintended.  As  contractor  or  mas- 
ter builder  he  was  not  exempt.  The  con- 
stitution declaree  that  persons  pursuing 
a  trade  are  liable  to  a  license  tax,  except 
tbftse  engaged  in  mechanical  pursuits.  In 
City  of  New  Orleans  v,Bayley,85  La.  Ann. 
545,  the  defendant  was  a  piastftrer,  worked 
at  bis  trade  with  bis  own  hands,  and, 
when  exeeoting  a  contract,  and  baTtog 
more  work  than  he  could  conveniently  do, 
employed  other  plasterers  to  assist  him. 
The  court  decided  that  he  was  engaged  In 
a  mechanical  pursuit,  and  that  t)ie  em- 

Sloyment  of  assistance  in  his  occupation 
Id  not  alter  the  nature  of  his  occupation. 
The  theory  of  the  decisions  Is  to  exempt, 
protect,  and  eocoorage  the  mechanic  who 
actually  works  at  his  trade.  The  testi- 
mony in  the  pending  cases  does  uot  dis- 
close that  the  defendants"  worked  at  their 
trade  with  their  own  hands."  If  the  arti- 
cle applies  to  them,  it  woold  equally  ex- 
empt the  masters,  the  contractors,  and 
even  tbe  architects,  for  they  have  also  oc- 
casion frequently  to  use  the  pinmb-llne, 
tbe  square,  and  the  spirit  level.  It  was 
necessary,  In  complying  with  the  consti- 
tution, to  Interpret  the  exemption  clause 
and  draw  a  dividing  line,  otherwise  all 
trades  would  be  exempt,  although  the 
article  authorises  and  directs  the  general 
assembly  to  Impose  a  license  on  all  trades 
except  Iboae  especially  enumerated. 
There  are  no  trades  but  what  at  times. 
In  following  them,  the  pursuit  is  partly 
mechanical.  The  artist,  the  photographer, 
anil  others  at  times  follow  a  mechanical 
pursuit..  They  are  not  ezeoipt  from  tbe 
payment  ot  a  licensa.  Tbe  defendants 


argue  that  the  exemption  ot  the  laborer 
covers  every  man  who  labors  with  his 
own  bands,  and  that  the  law-maker,  after 
exempting  tbe  laborer,  went  further,  and 
Included  tbe  mechanic  wbo  follows  a  me- 
chanical pursuit.  Without  the  additional 
exemption  phrase,  especially  Incladlog 
the  mechanic,  he  would  not  be  exempted 
at  ajl.  Tbe  word  "laborer"  does  not  In- 
clude the  roecbanic.  The  possibility  sug- 
gested by  defendants'  connsel,  and  lliua- 
Irated  by  him  ft>r  the  purpose  ot  showing 
that  carpenters,  plasterers,  plum  bers,  slat- 
ers, may  have  to  pay  "two  or  three  times 
over,  **  Is  exceedingly  remote.  In  the  first 
place,  those  who  work  at  their  trades  are 
exempt,  and  the  Illustration  cannot  apply 
to  them.  In  tbe  second,  objection  to  the 
method  of  graduation  is  not  made  In  the 
pleading,  and,  in  any  event,  does  not 
make  It  possible  to  decide  as  exempt  iradee 
and  occupation  not  exempted  under  arti- 
cle 206  ol  tbe  constitution.  The  general 
assembly  shall  graduate  tbe  amount  of 
license  tux.  It  Is  not  In  tbe  power  of  the 
courts  to  lay  down  rules  tor  graduating 
license  tax.  State  v.  Chapman,  35  La. 
Ann.  76;  State  v.  O'Hara.  36  La.  Ann.  91; 
State  V.  Schonhansen.  87  La.  Ann.  ^; 
Police  Jury  t.  Marrero.  38  La.  Ann.  897; 
State  V.  Insurance  Co.,  40  La.  Ann,  408,4 
South.  Bep.  604.  Tbe  master  builder  and 
contractor  not  being  exempt,  the  city  Is 
authorized  to  enforce  the  ordinances  Im- 
posing a  license  tax. 

The  "  annual  gross  receipts  "  of  each  de- 
fendant were  more  tban  912.000,  except 
those  of  J.  B.  Turk,  tor  1890.  which  were 
more  than  910,000.  and  less  than  912.- 
000.  It  Is  tberelore  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from. 
In  BO  far  as  relates  to  the  defendants  here- 
in named,  be  annulled,  avoided,  and  re- 
versed, and  it  is  now  decreed  that  there  to 
judgment  for  plaintiff  against  each  of  the 
following  named  defendants,  vis..  Charles 
Garvey.  Mufr  A  Frumbers.  T.  O'Nell,  and 
Albert  Tbiteon,  for  the  sum  ol  9285.  with 
Interest  as  claimed,  and  against  the  de- 
fendant J.  R.  Turk  t(tr  tbe  sum  ot  9270. 
with  Interest  as  claimed ;  appeileea  to  pay 
costs  of  both  courts. 

ON  BEHEARINO. 

(Deo.  14,  isn.) 
Frnnbr,  J.   In  disposing  of  this  appli- 
cation, which  is  made  in  behalf  ot  the  cant 
defendants,  O'Neil  and  others,  we  have  to 
say: 

1.  The  admissions  ot  record  conclusively 
established  the  amount  ot  tbe  gross  r^ 
celpts  un  which  our  judgment  la  based. 

2.  In  nlievlng  Lagman  &  Son,  and  In 
holding  the  otbera  bound,  we  have  simply 
applied  the  rule  of  stare  decisis.  &9  estab- 
llshed  in  the  cases  heretofore  decided,  vis, : 
City  ot  New  Orleans  v.Bayley.35  La.  Ann. 
645;  Theobalds  v.  Conner,  42  La.  Ann.  787, 
7  South.  Bep.  6N9.  They  are  cases  which 
require  a  Ann  adherence  to  the  rule,  and 
we  see  no  reason  to  disturb  oar  lormer 
rulings. 

S.  If  hardship  resnlts  from  grading 
licenses  according  to  gross  receipt*.  It  Is 
nevertheless  the  law,  and  relief  mnst  be 
sought  from  the  leglHlature. 

4.  Absolute  Justice  la  unattainable  la 
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tax-lawB.  We  are  not  responsible  for 
any  Inequity  which  mtiy  reanlt  from  ex- 
empting legman  ft  Son  while  taxlnfc  the 
other  d^eodantB.  The  exemption  1b  made 
by  the  eonatltutlon.  Behearlng  refuaed. 


(tt  IM.  Aaa.  mti 

State  t.  Cbambbbs.  (No.  10,083.) 

.  (Suorcme  Court  of  Louisiana,  ZTor.  90,  1891. 

a  La.  Ann.) 

New  Tbi*I/— Grocsd>. 
1.  Kewly-dlscovered  evidence,  the  ouly  effect 
oi  wbioh  ii  to  Impeacli  the  credit  of  a  witness,  Is 
no  gnmnd  for  new  trial. 

a.  Snrprlfla  can  famish  no  gronnd  for  new 
trial,  when  no  complaint  waa  made'  or  relief 
asked  od  that  groona  whm  it  arose  In  ooone  of 
the  trial. 
(Syllabua  by  the  Court.  J 

Appeal  from  district  conrt,  parlab  ot 
Grant;  A.  V.  Coco,  Jiid^. 

Prosecation  of  Jack  Chambers.  Atter 
biB  conviction,  defendant  moved  Tor  a  new 
trial,  wblob  was  dunled,  and  he  appeals. 
Affirmed. 

Huoter  &  Hunter  and  W.C.  Roberts,  lor 
appellant.  Walter  H.  Rogers,  Atty.  Oen., 
for  the  State. 

Fenner,  J.  The  record  presents  two 
bills  of  exception,  one  taken  to  the  refusal 
of  a  motion  for  new  trial,  and  the  other 
to  certain  action  of  the  Judgeln  tbe  conrse 
ot  tbe  ailment.  Tbe  ttrst  bill  excepts  to 
tbe  overruling  of  two  of  tbe  grounds  set 
forth  In  the  motion.  One  ground  was 
that  the  defendant  and  bis  counsel  were 
surprised  by  the  course  ot  the  prosecution 
la  en  tering  a  nolle  prm.  as  to  one  Jennie 
Jonea,  wbo  had  been  Indicted  ae  an  acces< 
•ory  to  tbe  crime,  and  In  using  ber  as  a 
witness  for  Uie  state.  Tbe  Judge  a  qun  in 
tbe  Btateraent  ot  bis  reasons  aptly  says: 
*'Tbe  accuBed  cannot  be  permitted  to  take 
the  chances  ol  an  acquittal,  and  then  set 
up  surprise  afterthe  trial.  He  might  have 
secured  a  continuance  oi*  a  delay  of  the 
trial  If  he  bad  urged  hia  reasons  at  the 
time  tbe  nolle  proa,  was  entered,  and  tbe 
■tate'B  attorney  bad  expreeaed  his  Inteu- 
llon  to  ase  ber  as  a  witness.  He  waa  then 
fully  Informed  ot  the  action  of  the  state, 
and  be  should  have  complained  there  If  he 
f^t  aggrieved."  This  is  sufflclent  and 
couclnslTe.  Tbe  other  vrait  that  of  newly- 
discovered  evidence.  It  appears,  on  tbe  face 
of  the  motion,  that  tbe  evlaraice  bad  no 
purpose  or  effect  otbertban  to  impeach  the 
testimony  of  a  witness  for  tbe  state  The 
well -established  general  rale  Is  that  encta 
evidence  Ih  not  ground  for  new  trial,  and 
the  facts  of  the  case  suggest  no  reason  tor 
making  an  excejitlon  in  Its  favor.  State 
v.  Burt,  41  La.  Ann.  787,  B  South.  Rep.  631; 
also.  State  v.  Gautbreuux,  38  La.  Ann. 
608:  State  t.  Oltutt.  Id.  864;  State  v.  Will- 
lame.  Id.  861;  State  r.  Dlsbln,  85  La.  Ann. 
46;  State  v.  Fahey,  Id.  «;  State  v.  Yonng, 
ai-  La.  Ann.  846;  State  t.  Tessler,  83  La. 
Ann.  1227.  The  second  bill  excepts  to  cer- 
tain Btatementnand  rulings  of  the  Judge  In 
tbe  courae  of  the  trial.  It  Is  Buffident  to 
4ay  that,  under  the  full  statement  by  the 
Jodge  to  tbe  bill,  the  exception  la  left  with- 
out Aafaadow  of  force  or  merit.  Judg- 
ment afirmed. 
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Otis  v.  Swbbnt.  (No.  10.838.) 

(Stvpreme  Ccmrt  of  Louisiana.  Nov.  80,  1891. 
43  La.  Ann.) 

Bis  Adjudioatj,— AppBAEh 

1.  Tho  general  rale  la  that,  when  tba  tran- 
script preaenta  no  evidence  and  no  note  of  evi- 
dence, this  court  will  presume  that  the  Judge  a 
qua  had  hofore  him  sumolentevidance  to  support 
his  Judgment,  and  will  afflm  the  same;  but  this 
rule  cannot  be  applied  when  the  record  sbowa 
that  the  Judge  acted  without  evidenoo  and  upon 
considuratioQ  of  the  law  only. 

2.  The  plea  of  res  a^udtcata  presents  an 
issue  of  mixed  law  and  fact,  and  a  Judgment  sus- 
taining it  upon  consideration  of  the  law  alone, 
and  without  evidence  of  the  prior  Judgment  pro- 
ponnded  as  its  basis,  is  nocessarily  error. 

(SvUo&iM  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Nicholas  H.  Riohtoii,  Judge. 

Action  by  Henry  Otis  against  James 
Sweeny.  The  trial  court  maintained  an 
exception  of  res  adjadlcata.  Plalntttt  ap- 
peals. Reversed. 

WWtam  8.  Benedictt  for  appellant  7. 
Si.  GiUf  for  appnllee. 

Fenneb,  J.  This  is  an  appeal  taken 
from  a  Judgment  maintaining  au  excep- 
tion ot  res  adjudlcata.  We  have  nothing 
else  befoi-e  us.  The  record  preet*nt8  a  com- 
plete certificate  of  the  clerk  that  it  con- 
tains "all  the  proceedings  bad,  documents 
filed,  testimony  and  evidence  adduced 
upon  the  trial  of  the  cause.  The  record 
contains  no  evidence  ol  any  kind,  and  no 
note  ot  evidence.  Tho  appelleo  Invokes 
the  rule  laid  down  by  this  court  in  many 
decisions,  that  In  such  a  case  we  will  prn- 
anme  that  the  Judge  s  Qua  bad  before  him 
sufficient  evidence  to  support  bis  Judg- 
ment, and  will  affirm  the  same.  SucceBslon 
of  Pllcber,  89  La.  Ann.  364,  1  South.  Rep. 
929;  Miller  v.  Cappel,  39  La.  Ann.  888,  884. 
2  South.  Rep.  807;  Nugent  v.  Stark.  34 
La.  Ann.  681 ;  Verges  v.  Qonsalee,  33  La. 
Ann. 415;  Hefner  v.  Hesse,  26  La.  Ann.  148; 
State  V.  De  Monaeterlo.  Id.  784;  Bank  t. 
St.  Amana,  23  La.  Aun.  293;  Graham  v. 
Rlce.Id.  393;  Simmons  v.Huward,Id.  504; 
Parham  v.  Ogle's  Estates,  22  La.  Ann.  78; 
Bank  Bringler.  Id.  118.  Tbatpreaomp- 
tlon  Is  properly  applied  to  casee  where 
the  Judgment  appears  on  its  face  to  be 
based  on  a  consideration  of  the  law  and 
tbe  evidence,  or  where  the  record  other- 
wise shows  that  the  Judge  acted  on  evi- 
dence. Bat  tbe  record  In  this  case  falls  to 
show  that  tbe  Judge  received  or  acted  on 
any  erldence  whatever,  and,  Indeed,  com- 
pletely negatives  the  presumption  that  he 
did.  Thus  the  minutes  show  that  the  ex- 
ception waa  submitted  "after  hearing 
pleadings  and  coansel;'*  and  tbe  Judg- 
ment recites  as  Its  reason  only  the  state- 
ment: "The  law  being  considered,  and 
for  tbe  reasons  orally  anigned. "  Tbeae 
entries  fzclnde  the  Ides  that  the  Judge  had 
before  blm  or  considered  any  evidence 
whatever,  and  this  Is  couQrmed  by  the 
clerk's  certificate.  The  plea  of  rea  aOJudl- 
cafa  necessarily  presents  an  Issae  of  mixed 
law  and  fact.  A  Judgment  maintaining 
Buch  a  plea  upon  conBlderatioD  ot  the  law 
alone,  and  without  evidence  of  tbe  prior 
Judgment  propoanded  as  Its  baslB,  Is  ob- 
Tlottsly  erroneooB,  and  must  be  reversed. 
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We  Rhall  simply  rererae,  without,  howev- 
er, overrullDK  the  exception.  It  1»  there- 
fore adjudged  and  decreed  that  the  ]nds- 
ment  appealed  from  be  avoided  and  re- 
versed, aad  that  the  case  be  remanded  to 
the  lower  conrt  for  a  new  trial  of  the  ex- 
ceptions and  for  farther  proeeedlngs  ac- 
cording to  law,  appellee  to  paycoBts  of 
appeal. 


(tt  I*.  Ann. 

SuiTH  T.  Smith. 


(No.  10,828.) 


(Supreme  Cwrt  cfLouMaiia.  Nor.  16, 1891. 
tfLa.Aiui.} 

DOMioiu  or  Wm  —  Bepuatioh  tbom  Hubbaho 

— DiTOBOB  IN  70RBtON  StaTB— VlXIDITT. 

1.  Although  the  law  fixes  the  domloile  of 
the  wife  aa  being  tliat  of  the  husband,  nnlrerfal 
jnrlsprudence  recognizes  an  exception  in  the  case 
where  the  husband's  conduct  has  been  sacb  as  to 
famish  lawful  ground  for  a  divorce,  and  which 
JusUfiea  her  in  leaving  him,  and  necessarily  au- 
thorises herto  live  elsewhere,  and  acquire  a  sep- 
arate domloile.  • 

i.  Ha,  wife  who  had  been  married  In  Maine, 
on  discovering  proofs  of  her  husband's  adultery, 
leaves  him,  and  returns  to  her  former  home  In 
Maine,  and  establishes  there  a  bOTtaJlde  domi- 
cile, her  marriage  atatita  becomes  sabject  to  the 

iurisdiction  of  that  domicile,  whose  courts  may 
awfully  entertain  her  action  of  divorce. 

8.  If  the  defendant  in  such  action  has  had 
actual  or  constructive  notice  in  aocordance  with 
the  statutory  provision  of  the  state,  the  divorce 
will  be  held  valid  as  to  botb  parties  by  comity 
in  such  states  as  have  adopted  the  policy  of  such 
divoroe  prooeedlngB  by  similar  le^slation. 

4.  Article  142  of  the  Ctvll  Code  of  Louisiana 
Is  strikingly  similar  to  the  statute  of  Maine  In 
aathorizing  the  wife  who  was  married  in  the 
state  to  return  thereto,  and,  on  establishing  her 
domiofle,  to  obtain  divorce  &om  her  non-resident 
husband,  who  has  given  her  lawful  cause  there- 
for. This  authorizes  the  courts  of  either  state 
to  give  effect  to  such  divorces  granted  in  the 
coarts  of  the  other  in  such  cases. 

6.  In  such  cases,  however^,  bona  fide  resi- 
dence or  domicile  is  an  essential  prerequisite  to 
jarlsdiotion,  and  the  decree  is  not  otmoluslre  on 
Jnrisdlotlonal  faets,  and  the  absence  of  jnrlsdlo- 
tion  for  want  of  bona  fiSe  residence  may  be 
shown  in  any  court 

8.  This  court  will  not  recognise  the  validity 
such  foreign  divorces  where  the  hnsband  has 
maintained  his  Louisiana  domloile  without  full 
and  conclusive  proof  ofttaelKniajAdei  of  thewife's 
separate  domicile. 

7.  Without  determining  its  validity  vel  non, 
ih»  Maine  divorce  In  this  case  is  held  to  be  one 
presMitlng  on  its  face  no  intrinsic  nullity,  and 
snhject  to  attack  only  on  proof  of  extrinsic  facts 
destroying  the  lorlsdiction;  and  therefore  enti- 
tled to  w^ht  In  determining  the  good  faith  of  a 
seoond  marriage,  contracted  between  the  hus- 
band and  a  third  party. 

8.  The  sole  coodiucn  prescribed  by  the  law 
to  give  civil  eSeobs  to  a  putative  marriage  is 
good  &lth  on  the  part  of  one  or  both  of  the  par- 
ties. Such  good  faith  means  a  belief,  both 
honest  and  reasonable,  that  the  marriage  is  valid, 
and  InTiolatlcm  <d  no  legal  prohlbrtlon.  The 
facts  in  this  ease  satisfy  us  beyond  donbt  of  the 
good  faith  of  plaintiff. 

9.  The  law  in  attributing  to  a  putative  mar- 
riage **civll  effects"  uses  those  words  without 
lesolctlou,  and  necessarily  means  all  civil  effects 
given  to  marriage  by  the  law..  Sach  a  marriage, 
contracted  in  good  faitb,  produces  all  the  civil 
effects  of  a  valid  marriage  ap  to  the  moment 
when  Its  nallity  Is  ludicially  pronounced. 

10.  The  right  to  the  marital  portion  conferred 
by  article  28^  Rev.  Civil  Code,  Is  a  civil  effect 
ol  marriage,  and  arises  in  favor  of  theplalntifC 
as  w^l  ae  of  the  legitimate  spouse.  Ilie  mar- 


riage has  not  been  annulled  duringthe  Ufeof  the 
deceased.  Spaoish,  French,  and  Roman  law  on 
the  subject  referred  to. 

11.  The  terms  "necessltons  circumstances," 
used  in  article  2383,  ftev.  Civil  Code,  are  used 
relative  to  the  fortune  of  the  deceased,  and  to 
the  condition  in  which  the  olaimaTit  lived  during 
the  marriage. 
{SyUcamn  by  the  Court.) 

Appeal  from  ctvll  district  court,  parish 
of  Orleans;  Albert  Voorhies,  Judge. 

Action  by  Jessica  Smith  against  E.  F. 
Smith,  guardian,  to  recover  the  marital 
fourth  of  her  deceased  bosbaDd's  estate. 
Judgment  for  defendant.  Plaintiff  ap- 
peals. Keversed. 

Rice  A  Armatroog,  for  appellant.  E. 
Boward  McCaleb,  tor  appellee. 

Fenner,  J  The  action  Is  broagbt  by 
plalntiO,  as  the  surviving  wile  ol  Alex- 
ander Smith,  to  recover  tbemarital  fourth 
of  bis  estate,  as  provided  by  article 
of  the  Bevlsed  Civil  Code,  wbicn  declares: 
"When  the  wile  has  not  brought  any 
dowry,  or  when  what  she  has  brought 
as  a  dowry  la  inconsiderable  with  respect 
to  the  condition  of  the  hasband,  II  either 
hnsband  or  wife  die  rich,  leaving  the  sur- 
vivor Innecessltousclrcamstances,  the  lat- 
ter haa  the  right  to  taka  out  of  the  aocces* 
alon  of  the  deceased  what  la  called  the 
'marital  portion;*  that  Is,  the- fourth  of 
the  succession  In  lull  property  It  there  be 
no  children,  and  the  same  portion  in  usu- 
fruct only  when  tberu  are  but  three  or  a 
smaller  number  of  children;  and,  when 
there  are  more  than  three  children,  the 
survivor,  whether  husbnnd  or  wife,  shall 
receive  only  a  chlld'SHhare  In usofrnct, and 
he  Is  bound  to  include  in  tbia  portion 
what  has  been  left  to  him  as  a  legacy  by 
the  husband  or  wife  who  died  first." 
Alexander  Smith  was  twice  married.  He 
was  first  married  to  Elisabeth  P.  SewaU 
in  1870)  at  her  home  la  Wlscaaset,  Me.,  bat 
he  was  at  the  tlmearealdentof  Lout^ana, 
and  immediately  after  the  marriage  the 
pair  came  to  Louisiana,  and  established 
the  coDjuKal  domicile  lu  this  city.  Here 
they  lived  together  until  June,  1881,  and 
four  children,  still  surviving,  were  the 
fruits  of  their  union.  At  that  time,  the 
wife  having  discovered,  aa  she  changes, 
proofs  ol  the  husband's  adultery,  aban- 
doned the  conjugal,  domicile,  and  returned 
to  bev  antenuptial  borne  in  WIscasHet,  Me. 
On  the  21st  of  September,  1881,  she  filed  a 
libel  of  divorce  against  her  husband  In  the 
supreme  judicial  court  of  the  county  of 
Lincoln,  state  of  Maine,  In  the  caption  of 
which  she  describes  herself  as  **  Elli abetb 
P.  Smith,  ol  Wiscasset,  In  the  county  of 
LlncolD.''and  In  which  she  alleges  the  facta 
of  her  marriage,  her  former  domicile,  her 
children  by  the  marriage,  and  the  grounds 
for  divorce.  She  farther  alleged  that  her 
husband  bad  a  large  estate,  and  prayed 
for  a  decree  granting  a  divorce,  decreeing 
her  ratitlad  to  the  care  and  custody  of 
the  children  and  a  reasonable  allowance 
for  her  own  and  their  maintenance.  The 
court  made  Its  order  thereon,  directing 
notice  to  appear  on  a  day  fixed  to  be 
served  on  the  libelee  personally  "by  any 
sheriff  ordeputy-sheriffautboriiedto  serve 
civil  process  In  the  place  where  respondent 
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Is  foand. "  The  record  farther  shows  that 
personal  service  was  accordlnRly  made  oo 
Alexander  Smith  In  this  elty  bj  a  depnty- 
sherlll  ot  the  parish  of  Orleans.  Smich  did 
not  appear,  and,  beln^  held  In  defaalt,  the 
cause  was  heard  on  evidence  Introdaced 
by  the  wife,  and  the  decree  was  entered  qu- 
cordlDK  to  the  prayer  of  the  libel,  inclnding 
a  Judgment  against  smith  for  f 20,000  as 
an  allowance  In  lien  ot  alimony.  Some 
two  weeks  after  the  entry  of  this  decree 
Mrs.  Smith  left  Wlscasset,  and  went  to 
NaBhTlIle,  Tenn.,  where  her  children  were 
b^uK  educated ;  remained  there  until  Feb- 
mary,1882;  then  retnraed  to  New  Orleans, 
where  she  spent  six  years;  and  finally  re- 
moved to  New  Tork,  where  she  now  re- 
sides. From  the  date  of  the  above  decree 
ut  diToree  both  partlen  have  11  red  and  act- 
ed as,  and  In  all  respects  assumed  the  char- 
acter of,  divorced  man  and  wife.  On  the 
demand  of  the  wife's  attorney,  Alexander 
Smith  paid  the  f 20,000decreed  by  the  Jadg- 
ment.  Shortly  afterwards  he  flled  a  suit 
in  the  civil  district  court  of  this  city,  enti- 
tled. "Alex.  Smith  v.  Hfs  Divorced  Wife.  £. 
P.  Smith,"  In  which  he  averred  the  fact  of 
divorce,  hia  payment  of  the  920,000,  the 
disaolntlon  of  the  community  ot  acquest 
and  gains  thereby,  the  failnreof  the  wife 
to  accept  the  community  within  the  pre- 
scribed delay,  and  asked  for  a  decree  de- 
daring  his  estate  to  be  his  separate  prop- 
erty.and  free  from  any  claim  growing  ont 
ot  the  former  community.  Mr8.Smltb  an- 
swered, admitting  the  validity  ot  the  di- 
vorce, and  Judgment  was  rendered  as 
prayed  tor. 

Both  parties  nndonbtedly  accepted  the 
decree  of  divorce  as  valid,  and  undoubt- 
edly believed  It  to  be  so.  Even  after  the 
death  of  Alexander  Smith,  in  her  petition 
fil^  in  his  mortuary  proceedlnf^  tor  recog- 
nition as  guardian  ot  ber  minor  children, 
she  describes  herself  as  hto  **  divorced  wife, " 
and  in  other  petitions  she  describes  her- 
self similarly.  The  evidence  showB  that 
they  both  assumed  the  status  ot  divorced 
man  and  wife;  that  their  most  intimate 
friends  and  acquaintances  regarded  them 
as  such ;  and  that  there  was  never  in  the 
community  the  allghtest  question  as  to 
their  status.  Under  these  clrcumatances. 
In  October,  1889,  Alexander  Smith  married 
the  plaintiff,  Jessica  McFarUnd,  a  yoang 
girl  living  in  bis  immediate  vicinity,  and 
whose  mother  bad  longknownboth  Smith 
and  bis  former  wife,  and  who  accepted, 
without  question,  the  unlvereal  belief  of 
the  community,  based  on  the  actions  and 
declarations  of  both,  that  they  were  di- 
vorced. Smith  died  In  December,  1889. 
The  first  wife,  as  guardian  ot  her  minor 
children,  has  had  them  recognized  as  heirs 
of  tbelr  father,  and  sent  Into  posseeelon  of 
his  estate;  and  against  her,  aa  guardian 
aforesaid,  the  in«sent  action  la  brought. 
The  guardian  defends  on  the  ground  that 
the  Maine  decree  ot  divorce  was  absolute- 
ly nail  and  void  tor  want  ot  Jurisdiction 
rattone  personte,  and  ratitme  materite; 
that,  consequeDtly.  plnlnlltf'fl  marriage 
was  Illegal  and  null;  that  she  la  not  the 
surviving  wife  of  Alexander  Smith,  and 
has  no  rights  as  anch  upon  his  escate; 
and,  farther,  denies  that  she  Is  In  necessl- 
tooa  dKumstances.  The  case  presets  the 


following  questions,  ris.:  (I)  Was  the 
Maine  decree  uf  divorce  valid?  (2)  If  In- 
valid, was  the  subsequent  marriage  of 
plaintiff  contracted  in  good  faith,  and  en- 
titled to  produce  Its  civil  effecta**  (8)  It 
the  marriage  produced  the  civil  elfectfl,  is 
tbe  claim  to  the  marital  portion  one  of 
such  civil  effects  embraced  In  the  law?  (4) 
Is  the  plaintiff  In  necessitous  circomstan- 
ces,  and  otherwise  entitled  to  claim  the 
marital  portion? 

1.  The  validity  of  the  Maine  divorce  de- 
pends upon  the  question  of  tact  whetbw 
or  not  the  libelant,  Mrs.  £.  P.  Smith,  had 
at  the  commencement  of  the  proceedings 
acquired  a  bona  Sde  residence  or  domicile 
in  Maine.  Although  the  law  fixes  thedom* 
idle  of  the  wife  as  being  chat  of  her  has- 
baod,  nnlversol  Juriapnidence  recognlMB 
an  CTceptlon  to  the  rule  In  the  case  where 
the  husband's  conduct  has  been  such  as  to 
furnish  lawful  ground  tor  a  divorce,  which 
Justifies  her  In  leaving  him.  and  therefore 
necessarily  authorises  her  to  lire  else- 
wliere.  and  to  acquire  a  separatedomlclle. 
Cheeverv.  Wilson,  0  Wall.  108;  Barber  r. 
Barber,  21  Hiiw.  582  :  3  Bieli.  Mar.  &  Dir. 
475;  Schooler,  Huab.  ft  Wifb,  S  674;  6 
Amer.  ft  Eng.  Enc.  Law,  p.  76.  Where 
anch  a  separate  domicile,  based  on  lawful 
cause.  Is  bona  tide  established  by  the  wife, 
her  marriage  status  becomes  subject  to 
the  Jurisdiction  of  the  court  of  that  dom- 
icile. Says  Mr.  Cooley :  "We  conceire  the 
true  rale  to  be  that  tbe  actual  bona  Me  resi- 
dence ot  either  basband  or  wife  within  a 
state  win  give  to  that  state  authority  to 
determine  the  status  of  such  party,  and 
to  pass  upon  questions  affecting  his  or  her 
continuance  in  the  marriage  relation.  Irre- 
spective of  the  locality  or  of  any  alleged 
offense,  and  that  any  such  court  in  that 
state  as  the  legislature  may  have  author* 
Ised  to  take  cognisance  ol  the  subject  may 
lawfully  pass  upon  such  questions  ana 
annnl  the  marriage.  But  If  a  party  goes 
to  a  Jurisdiction  other  than  that  ot  his 
domicile  tor  the  purpose  of  procuring  the 
divorce,  and  has  residence  there  for  that 
purpose  only,  such  residence  Is  not  bona 
tfefe.  and  does  not  confer  upon  the  courts 
ot  that  state  or  country  Jurisdiction  (tver 
the  marriage  relation,  and  any  decree  they 
may  assume  to  make  would  be  void  aa 
to  the  other  party. "  Cooley,  Const.  Llm. 
(4th  Ed.)  p.  502.  See,  also,  authorities 
above  cited,  and  Pennoyer  v.  Neff,  94  U.  S. 
714.  Tbestatute  ol  Maine  provides:  "A 
divorce  from  tbe  bonds  of  matrimony  may 
be  decreed  by  the  supreme  Judicial  court 
In  the  county  where  either  party  resides 
at  the  comnif*))cement  of  proceedings, 
when  the  Jndgu  deems  it  reasonable  and 
proper,  condacive  to  domestic  harmony, 
and  conslatent  with  the  peace  and  moral* 
ityof  society, It  the  parties  were  married  In 
this  state  or  cohabited  here  after  mar- 
riage." Article  142  of  the  Civil  Code  of 
Louisiana  prorides:  "Whenever  a  mar- 
riage shall  have  been  contracted  In  this 
state,  and  the  husband,  after  such  mar- 
riage, shall  remove  or  shall  have  removed 
to  a  foreign  country  with  his  said  wife.  It 
said  husband  shall  behave  or  have  be- 
bared  towards  his  wife  In  said  foreign 
country  In  such  a  manner  as  would  entitle 
ber,  under  car  laws,  to  demand  a  separa- 
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tloD  from  bed  and  board,  It  shall  be  lawtol 
for  ber,  on  returning  to  thedomldle  where 
her  marriage  was  contracted,  to  Instltnto 
entt  thereagalnst  hersald  hasband  for  the 
parpoae  abore  mentlaned,  In  the  same 
manner  as  if  they  were  still  domiciliated 
In  said  place.  In  each  case  an  attorney 
shall  be  appointed  by  the  court  tu  repre- 
sent the  absent  defendant.  The  plaintiff 
shall  be  entitled  to  all  tbe  remedlsH  and 
conservative  measnres  granted  by  law  to 
married  women,  and  the  Judgment  ehall 
have  force  and  effect  In  the  same  manner 
as  It  the  parties  had  never  left  the  state, " 
It  thus  appears  tliat  buth  states  hare 
adopted  a  almllar  policy  on  this  sabject, 
and  the  comity  of  states  authorises  ns  to 
give  full  effect  to  snch  decrees  as  to  both 
parties,  under  the  role  which  we  And  well 
formulated  as  follows:  "A  divorce  grant- 
ed by  the  court  of  the  defendant's  domicile 
or  of  the  complainant's  domicile  In  a  case 
In  which  the  defendant  has  been  aam- 
mnned  or  baa  voluntarily  appeared  Is  prob- 
ably Talld  as  to  botb  parties  everywhere 
by  comity.  If  the  defeudant.  thongh  not 
regularly  appearing  or  snmmoned,  has 
actual  notice,  or  even  if  he  has  had  only 
eonstmctlve  notice  by  publication  or 
otherwise,  the  divorce  will  be  regarded 
valid  as  to  both  parties  by  comity  in  such 
states  as  have  adopted  the  policy  of  such 
divorces  by  similar  li^slatlon  or  other- 
wise.* 6  Amer.  ft  Eng.  Enc.  Law,  p.  760; 
Doughty  T.  Doughty,  2S  N.  J.  Eq.  581; 
Van  Orsdal  v.  Van  Orsdal,  «7  Iowa,  85,  24 
N.  W,  Bep.  579.  In  this  case  the  defendant 
received  actual  notice,  and  while  such  no- 
tice, served  extraterrlturially,  could  not 
subject  him  to  the  personal  Inrlsdlctlon  of 
tbe  court,  it  was  at  least  equivalent  to 
any  other  constmctlTe  service,  and  was 
made  In  aerordance  with  tbe  statute  of 
Maine  and  with  the  direction  of  the  uoort 
based  thereon.  Rer.  St.  Me.  1871,  p.  619. 
We  conclude,  therefore,  that  the  only 
question  affecting  the  validity  of  the 
Maine  decree  of  divorce  la  the  question 
of  fact  as  to  whether  the  complainant 
bad  aequired  sucb  boca  Ude  residence  or 
domicile  In  Maine  as  gave  the  courts  of 
that  state  jDiisdlctlon  over  the  marriage 
atataa.  The  better  opinion  Im  that  the 
decree  Is  not  conclusive  upon  the  Jurisdic- 
tional facts  essential  to  its  maintenance, 
but  that  Its  invalidity  due  to  want  of  Ju- 
risdiction may  be  shown  In  any  court. 
Bewail  T.  Sewall,  123  Mass.  16ft;  People  t. 
Dawell.  25  Mich.  947.  The  United  States 
supreme  court  has  referred  to  this  ques* 
tlon,  but  declined  to  decide  It.  Cheever  t. 
Wilson.  9  Wall.  108.  We  conceive  It  to  be 
our  duty  In  such  a  case  tu  require  very  full 
and  conclusive  proof  of  the  uobh  fides  of 
tbe  required  domicile;  and  the  evidence  on 
tbe  point  here  presented  Is  not  entirely  sat- 
isfactory. We  should  hesitate,  on  such 
proof,  to  maintain  the  validity  of  a  di- 
vorce so  obtained.  But  we  And  it  unnec* 
essary  now  to  decide  this  point,  and  have 
discussed  it  so  fully  mainly  to  show  the 
exact  stfltus  of  the  divorce  decree  as  one 

{>resentlng,  upon  Its  face,  no  Intrlnalc  nal- 
Ity,  and  subject  to  attack  only  on  proof 
of  extrinsic  facts  undermining  the  Juris- 
diction. This  is  Important,  as  affecting 
the  question  of  good  faith  In  the  siibse- 
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quent  marrlaga  contracted  betveoi  the 
plaintiff  and  Alexander  Smith. 

2.  Article  117  of  the  ClTll  Code  provides: 
"The  marriage  which  has  been  declared 
null  produces  neverthelees  Its  clril  effects, 
as  it  relates  to  the  parties  and  their  chil- 
dren, 11  It  has  been  contracted  In  good 
faith."  And  article  118:  "If  only  one  of 
the  parties  acted  in  good  faith  the  mar- 
riage produces  Its  civil  effects  only  in  his 
or  her  favor  and  in  favor  fif  the  children 
born  of  the  marriage. "  The  sole  condi- 
tion prescribed  by  the  law  tu  give  civil 
effects  to  a  putative  marriage  Is  good 
faith  on  the  part  of  one  or  both  of  the  par- 
ties. Without  assuming  to  legislate,  we 
cannot  add  to  tbereqalrementsof  thelaw. 
1  Marcadfi,  p.522;  1  Bnudry,  Lacantlnsrte, 
p.  329.  The  good  faith  referred  to  means 
an  honest  and  reasonable  belief  that  tbe 
marriage  was  valid,  and  that  thereexisted 
no  legal  1  m  pediment  thereto.  Succession  of 
Taylor,  39  La.  Aun.  823,  2  South.  Rep.  581 ; 
Barfleld'sCase.SOLa.  Ann.  1297;  Navarro's 
Case,  24  La.  Ann.  298;  Abston's  Case,  15 
La.  Ann.  1JI7:  Patton  r.  PbUadelpbia,  1 
La.  Ann. 98.  The  party  alleginggood faith 
cnunotclose  her  ears  to  Information  or  ber 
ey«*s  tosusplclonacircumstances.  Shemust 
not  act  blindly,  or  without  reasonable 
precautions.  In  Taylor's  Case  we  had  be- 
fore ua  a  woman  who  acted  simply  on  the 
statementoftheman  thathe  was  dlvoroed, 
although  he  was  not  so  In  fact,  and  al- 
tbough  she  knew  his  living  wife,  by  whom 
she  had  been  Informed  there  was  no  di- 
vorce, and  had  been  warned  by  others 
that  there  was  none.  We  held  that  good 
faith  could  not  be  credited  under  such 
circumstances.  The  facts  of  that  case  are 
In  sucb  pointed  contrast  with  those  of  the 
Instant  one  that  they  need  no  comment. 
We  have  already  detailed  the  facts,  which 
show  conclusively  that  the  plaintiff's  be- 
ll^ in  the  validity  of  ber  marriage  was 
shared  by  both  the  former  husband  and 
wife,  accepted  by  their  friends  and  by  tbe 
community  generally,  and.  In  point  of 
fact,  supported  by  a  decree  of  dlvorM 
valid  upon  Its  face,  never  questioned  by 
any  one,  and  which  could  only  have  been 
annulled  on  proof  of  extrinsic  facts  de- 
stroying the  Juris^llctton  of  the  court.  A 
stronger  case  of  good  faltb  could  not  be 
presented. 

8.  The  Code  provides,  as  we  hare  seen, 
that  the  putative  marriage  produces  its 
"dvll  effect8''asltrelatestopartl9slngood 
faith.  Tbe  words  "civil  effects"  are  used 
without  restriction,  and  necessarily  em- 
brace all  civil  effects  given  to  marriage 
by  thelaw;  or.  In  the  language  of  Mar- 
oad€  In  commenting  on  the  Identical  arti- 
cle In  the  French  Code,  such  a  marriage, 
"althoogb  actually  null,  has  the  same  ef- 
fects as  If  It  were  not  null,— the  ordinary 
effects  of  a  valid  marriage.  *  *  * 
ery  marriage, though  Invalid, If  contracted 
In  good  faith,  produces  tbe  effects  of  a 
valid  marriage  In  the  Interval  between  the 
celebration  and  the  Judicial  declaration  of 
nullity.  When  once  such  declaration  in- 
tervenes, the  marriage  prodocesnotorther 
effect;  but,  be  It  understood,  tbe  effects 
produced  remain  forever."  1  Marcad£, 
525.  The  marriage  of  plaintiff  was  never 
declared  null  during  the  life  of  Alexander 
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Smltb.  It  existed  as  a  patatire  marriage 
at  the  tnatance  of  hlB  death,  and  the  civil 
cllects  reanltlng  therefrom  were  then  com* 
plete  and  IndeBtmctlble.  That  the  right 
to  the  marital  fourth,  ander  the  dream* 
stances  deflned  In  the  law,  Is  oneottbecir- 
il  effects  of  the  marriage,  does  not,  as  It 
seems  to  us,  admit  of  diapate.  If  not 
each  an  effect,  what  kind  of  effect  la  It? 
It  Ih  true  that  the  article  of  onr  Code  al- 
lowing the  marital  portion  Is  directly  de- 
rived from  the  Spanish  law,  being  taken 
from  Fartlda  tit.  xtll.  law  7.  It  is 
eqnallj  true  that  under  the  Spanish  law 
only  the  legitimate  wife  under  a  valid 
marrlagn  could  claim  It,  and  not  a  merely 

£□18^76  wife.  But  why?  The  answer 
I  Belf<evldent:  Because  the  Spanish  law 
contains  no  gmeral  provision  drlng  all 
clril  eftoets  to  putative  marriages.  The 
only  civil  elTectB  allowed  by  that  law  to 
the  putative  marriage  are  such  as  are 
sanctloued  by  sperlal  proTlslons,  and  the 
right  to  the  marital  fourth  received  nu 
aacb  sanction.  Partlda  It.  tit.  xtll.  law 
1;  White.  New  Becop.  bli.  l,ttt.xii.  S  6; 
Patton  T.  Phlladelpnla,  1  La.  Ann.  105, 
and  Spanish  autboritles  there  cited.  So 
tbecoromentatore  on  the  French  Code,  in 
enumerating  the  elvii  efTects  produced  by 
the  putative  marriage,  do  not  include  the 
marital  portion  tor  the  very  simple  rea- 
son that  the  French  Code  does  not  recog- 
ulieor  provide  for  any  such  portion.  B^- 
erenceto  those  systems  Is  therefore  futile. 
Differing  from  both  ol  tbem,  our  Code 
embodies  both  provisions,  viz..  that  of  the 
Frenrh  law,  saving  to  patatlve  marriages 
all  the  civil  effects  of  a  valid  marriage; 
and  that  of  the  Spanish  law,  authorizing 
the  claim  ol  the  marital  portion  as  one 
of  the  etvil  effects  of  a  marriage.  We 
may  add  that,  while  the  Boman  law  es- 
tablisbed  the  marital  portion  In  the  63d 
and  117th  Novels  of  Justinian,  we  are  not 
advised  that  the  civil  effects  of  marriage 
were,  nnder  that  system,  given  to  puta- 
tive marriages,  and  therefore  the  authori- 
ties under  that  system  are  equally  Inappli- 
cable. We  are  bonud  to  hold  that  the 
right  to  the  marital  portion  is  one  of  the 
(dvll  effects  of  marriage,  and  that  It  was 
prodoced  by  tbe  marriage  of  plaintiff, 
even  conceding  that  it  was  only  putative, 
altbougb  we  do  not  decide  against  valid- 
ity. 

4.  Tbe  final  question  Is  whether  the 
plaintiff's  cnse  presents  the  conditions 
eotltllng  her  to  the  marital  portion.  She 
broqght  no  dowry.  Smith  died  rich. 
The  only  question  is  whether  he  left  plain- 
tiff "in  necessitoas  circumstances."  It  Is 
well  settled  In  our  Jurisprudence  that  the 
terms  "neceBSltons  drcumstances"  are 
used  relatively  to  tbe  fortune  of  her  bus- 
band  and  to  tbe  condition  In  which  she 
lived  during  tbe  marriage.  As  said  in  one 
case:  "In  estimating  her  necessities  tbe 
law  requires  that  we  should  take  into 
consideration  the  condition  of  her  hus- 
band and  the  habits  of  life  which  his  am- 

{)le  fortune  must  have  engendered  In  his 
amlly.  Tbe  rule  derived  from  tbe  Boman 
and  Spanish  laws  In  sneb  cases  is  that 
tbe  sarvivlng  wife  Is  entitled  to  tbe  mari- 
tal portion,  unless  she  has  the  means  bene 
€t  boneBta  riven,  according  to  tba  condl- 
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tion  of  her  husband.  *  Dunbar  v.  Hrirs  of 
Danbar,5  La.  Ann.  IM.  The  evidence  sat- 
isfies us  that  she  has  not  such  means.  She 
has  nothing  except  certain  donations  made 
to  her  by  him,  conslstlngof  a  painting,  val- 
ued at  fSOO;  some  tnroiture,  valued  at 
9500;  and  a  house,  stated  to  be  worth 
f 8,760.  In  her  prayer  for  Judgment  she  al- 
lows that  proper  and  reasonable  deduc- 
tions shall  be  made  on  account  of  said 
donations.  We  think  she  la  entitled  to 
the  Judgment  prayed  for.  It  Is  therefore 
adjudged  and  decreed  that  tbe  Judgment 
appealed  from  be  avoided  and  reversed, 
and  that  there  be  now  Judgment  In  favor 
of  tbe  plaintiff  and  against  the  defendant 
Bfid  gaardlaa,  declaring  plaintiff  to  be 
entitled  to,  and  to  have  and  receive  out 
of  tbe  succession  of  Alexander  Smith,  de- 
ceased, and  from  his  said  heirs.  In  posses- 
sion thereof  by  their  said  gnardian,  a 
child's  sharR,  or  one-fifth  part  or  share 
tbereof,inuBUfnict,leB88ach  deduetions  on 
account  of  certain  donations  made  to 
plaintiff  by  said  Smltb  during  bis  llfe-tfmfc 
as  may  be  Just  and  reasonable,  and  that 
she  be  put  In  possession  of  tbe  same;  da- 
feudants  to  pay  costs  in  both  courts. 

Rehearing  refuted. 


{4S  lA.  Ann.  UBl) 
Succession  of  Salot.   (No.  10,860.) 

(Supreme  Court  of  LauiaUma.    Dea  U,  1891. 
4SLa.Aiiii.) 

Ai>HiinsTBi.TiON  or  BsTATxs— Invbntort  or  Suo- 

OBSSIOIT  PBOPEHTT— COS8BBV1.TIOK  OV  EftECTB. 

1.  Article  1218.  Civil  Code,  anthorizes  tJie 
attorney  of  absent  beirs,  in  the  Interval  between 
tbe  opening  of  the  snooesslon  and  the  appoint- 
meni  of  an  administrator,  to  perform  oonaerva- 
tory  acts,  tbe  delay  of  wtdoh  mi^  injure  the  sno- 
cesslon;  and,  when  advised  that  certain  effeots 
In  tbe  possession  of  a  tblrd  person  do  or  may  be- 
long to  tbe  snccesslon,  he  is  aatbcnized  to  inform 
tbe  coart,  and  to  invite  sach  action  as  may  se- 
onre  tbe  noting  of  suob  effects  upon  the  hiventmry. 

3.  The  law  commands  tbe  probate  Jodge  to 
canse  an  inventory  of  soooession  property,  and 
prescribes  that  snob  inventory  sball  embrace  a 
proper  description  of  all  effects  of  the  succession, 

8.  In  the  confection  of  an  inventor;,  neither 
tbe  Jndge  nor  tbe  notary  decides  questions  of  title 
or  possession.  But  when  particular  effeots  are 
pointed  oat,  even  In  tho  poBseBsicm  of  a  third 
person,  as  claimed  to  belong  to  tbe  Boooesslon,  it 
is  proper  to  bare  saoh  effeota  noted  and  imtperly 
describe  In  the  inventory,  tboogb  without  l^cif- 
udice  to  tbe  rights  of  the  third  possessor. 

4.  Finding  that  tbe  order  of  the  Judge  com- 
plaloed  of  had  no  other  purpose  or  effect  except 
to  seoure  a  proper  inventory,  and  did  not  divest 
either  tbe  title  or  right  of  possession  of  appe- 
lant, and  in  absence  of  any  sbowing  of  injury  or 
reason  why  they  sbonld  be  reverua,  we  deollBe 
to  Interfere  with  tbem. 

(SuUairti*  by  th«  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Nicholas  H.  Biohtob.  Judge. 

The  succession  of  Carmsllte  (^arcagno, 
widow  of  Bertrand  Saloy,  deceased.  Or- 
der directing  a  bank  to  bold  possession  ol 
a  box  containing  valaables  of  deceased 
until  inventory  of  Its  contents  could  be 
taken.  Mna.Louqueclalmed  ownership  of 
the  box  by  manual  gift  from  deceased, 
and  from  the  above  order  appeals.  Al< 
firmed. 

Cburlm  Louqae,  lor   Mrs.  Carmelite 
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LoDQiie,  appellant.  BenJamtn  C,  Elliott, 
for  h^ra,  appelleea. 

Fbnnbr,  J.  The  eaccesBloa  of  Mrs.  Ber- 
trand  Saloy  was  opened  upou  the  petition 
of  one  who  represented  berself  as  a  rest- 
dent  belr  of  deceased,  wbu  stated  in  her 
petition  that  nertaln  of  the  h^n  were  ab- 
Bunt,  who  prayed  for  the  appointment  of 
an  attorney  of  absent  belrs,  and  for  an  In- 
ventory of  the  property  of  the  succession, 
and  who  also  prayed  for  ber  own  appoint- 
ment as  administratrix.  Tbe  Jadge  en- 
tered his  order  directing  tbat  the  petition- 
er'sapplicatlon  for  appointment  as  admin- 
istratrix be  advertised  according  to  law, 
ordering  an  inventory  of  all  the  property 
and  effects  left  by  deceased  to  be  taken 
by  Charles  T.  Soniat,  notary  public,  and 
appointing  B.  C.  Elliott,  Esq.,  as  attorney 
of  absent  belrs.  Alter  qualifying  accord- 
ing to  law,  tbe  attorney  of  absent  heirs 
presented  to  the  court  the  following  peti- 
tion: *The  petition  of  B.  C.  Elliott,  dniy 
appointed  and  sworn  as  attorn^  to  rep- 
resent tbe  absent  heirs  of  the  deceased  lu 
this  snccession,  shows  that  be  it  informed 
and  believes  that  abank-box,contalnlnga 
very  large  amoant  of  valuables  lately  be- 
longing to  tbe  deceused,  Is  now  In  tbe 
vault  of  the  Whitney  National  Bank,  de- 
posited In  the  name  of  Mrs.  Lonque  or  ber 
basband,  Lonqoe,  or  Victor  Pedelabore, 
under  the  claim  or  allegation  that  said 
box  and  Its  contents  were  received  as  a 
manual  gift  from  deceased,  and  that  It  Is 
necessary  for  the  preservation  ottbe  rights 
of  the  absent  heirs  tbat  said  box  and  con- 
tents should  be  locladed  or  noted  In  tbe  in- 
ventory. Wherefore  he  prays  that  said 
Whitney  National  Bank  be  ordered  to  re- 
tain said  box  In  Its  possession  until  the 
same  shall  be  examined  by  the  notary  or- 
dered to  take  tbe  Inventory  herein,  and 
Its  contents  duly  noted,  or  until  furtlier 
orders  of  this  court,  without  pre}udice  to 
the  rights  ol  any  one  claiming  said  box, 
and  for  general  relief, "  etc.  On  this  peti- 
tion tbe  Judge  entered  the  following  or- 
der: "Let  tbe  Whitney  National  Bank  be, 
and  It  Is.  ordered  to  retain  possession  of 
the  box  herein  described,  and  Its  contents, 
until  the  same  shall  have  been  examined 
and  noted  by  the  notary,  Charles  T.  Soni- 
at, Esq.,  and  until  further  orders  of  the 
court.  New  Orleans,  April  11th,  1891. 
[Signed!  N.  H.  RioaTOR,  Judge. "  There- 
upon Mrs.  Louqne  appeared  by  a  rule 
upon  the  attorney  of  absent  heirs,  In  which 
Bhesetupher  claim  as  owner  of  the  box 
and  contents  under  a  manual  glftfrom  de- 
ceased made  some  days  before  her  death, 
and  called  on  blm  to  show  cause  why  the 
above  order  "  should  not  be  quashed  and 
set  aside,  and  why  your  mover  should  not 
be  recognised  as  sole  owner  of  said  box 
and  contents.  **  To  this  rule  certain  heirs 
of  Mrs.  Saloy  personally  Intervened,  spe- 
clflcally  denying  the  title  of  Mrs.  Louque, 
flverring  that  tbe  property  belonged  to 
the  snccession,  and  praying  for  an  order 
directing  that  tbe  box  and  Its  contents  bo 
turned  over  to  the  snccession  to  be  dlstrlb- 
ated  among  the  heirs  according  to  law. 
These  Interveners  also  filed  another  peti- 
tion for  an  order  directing  the  Whitney 
National  Bank  to  produce  the  bank-box 


In  open  court  on  a  day  fixed,  to  wbluli  "the 
bank  filed  answer  that  tbe  box  was  de* 
posited  In  a  steel  compartment  of  Its  de- 
posit vault,  of  which  Mr.  and  Mrs.  Louque 
held  the  key,  and  which  could  not  be 
opened  without  the  production  of  that 
key.  Thereupon  It  appears  that  tbe  Judge, 
of  his  own  motion,  entered  the  following 
order  or  direction  to  tbe  notary  as  Boppl&> 
mentary  to  hlsorlglnal  order:  "Mem.  Mr. 
Ghs.  T.  Soniat,  notary,  designated  to 
take  tbe  Inventory  of  this  snccession,  will 
communicate  thewitbin  ordertothe  Whit- 
ney National  Bank,  and  If  the  officers  of 
said  bank  should  seem  unable  to  give  ac- 
cess to  the  box  and  contents  in  qneatlon, 
by  reason  of  tbe  key  of  said  box  not  being 
In  their  possession  or  under  thdr  control, 
then  the  notary,  having  Informed  himself 
as  to  the  person  who  may  have  possession 
or  control  of  said  box,  whether  it  be  Mra. 
Geo.  A.  Louqne,  Carmelite  Poos,  of 
other  person,  shall  demand  and  receive 
said  key,  and, having  completed  the  Inven- 
tory of  said  box  and  contents  aceordlns 
to  law,  shall,  without  nnnecessary  delay, 
eport  his  action  to  this  court.  [Signed] 
N.  H.  RiQHTOR,  Judge."  Tbe  procurer- 
b&I  of  tbe  notary  shows  that,  under  this 
direction,  he  demanded  the  key  of  Mr. 
George  A.  Louque,  who  admitted  Its  pos- 
session, but  declined  to  deliver  It.  On  the 
same  day  Mm.  Lonque  discontinued  the 
rule  which  she  hart  taken,  and  on  the  fol- 
lowing day  she  applied  for  end  obtained 
a  suspensive  appeal  from  both  ttae'onierB 
above  referred  to. 

We  have  thus  fully  stated  the  proceed-. 
Ings,  because  tbey  are  violently  assailed. 
In  this  court  as  operating  an  nnwar 
ranted  and  usurpatory  divestiture  of  plain 
tiff's  title  and  possession  without  due 
process  of  law.  Her  counsel  has  referred 
as  to  the  following  authorities,  which  we 
have  carefully  examined,  and  which  sub* 
stantlally  hold  that  adverse  possession 
and  title  of  third  persons  of  property 
claimed  also  by  a  succession  cannot  l>e  di- 
vested under  summary  proceedings  (and 
Btlll  less  by  ex  p&rto  orders)  In  tbe  mortu- 
ary proceedings,  but  that  the  succession, 
tike  any  other  person,  must  assert  Its 
lights  In  the  appropriate  ordinary  action: 
Lnvigne  v.  Cbalambert,  11  La.  IH;  Suc- 
cession of  UcKlnney,  6  La.  Ann.  748;  Sue- 
cesBlon  of  Mleike,  8  La.  Ann.  11 ;  Soccee- 
slcm  of  Moore,  18  La.  Ann.  512.  The  coz^ 
rectness  of  these  decisions  Is  too  obvious 
to  admit  of  dispute,  and  we  are  quite  sure 
tbe  learned  district  Judge  would  never 
have  violated  the  principles  therein  an- 
nounced. Tbe  orders  complained  of  did 
not  purport  either  to  determine  the  title, 
or  to  transfer  the  possession,  of  tbe  prop- 
erty. Thdr  sole  and  evident  object  was 
to  subject  the  property,  in  the  poasesslon 
in  which  It  stood,  to  tbe  view  of  tbe  not- 
ary charged  with  taking  the  Inventory,  la 
order  tbat  be  might  Inspect  the  same,  as- 
certain its  nature  and  value,  and  make  a 
note  thereof  on  the  Inventory  as  property 
in  the  adverse  possession  of  a  third  per- 
son, to  which  the  succession  had  or  might 
have  a  claim.  This  dearly  appears  from 
the  terms  of  tbe  original  petition  and  op- 
der,  and  the  supplemental  order  must  be 
construed  In  accordance  therewith.  The 
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orderoDly  directed tbe  bank  to  retain  pos- 
■eaelon  of  the  box  and  contents  "until  the 
eamc  shall  hare  been  examined  and  noted 
by  the  notary."  The  conclading  wordH, 
"andnntll  farther  orders  ot  the  cuurt," 
coald  only  have  been  Intended  to  hold  the 
order  In  force  nntll  the  conrt,  barlnic  first 
satlsfled  Itwlf  that  the  pnrpoM  at  the  or- 
der had  been  accomplished,  shonld  revoke 
It.  It  Mrs.  Lonqne  had  compiled  with  the 
order  by  exhibiting'  the  contents  of  the  box 
to  the  notary,  to  be  noted  on  the  Inven- 
tory, we  cannot  doabt  that  the  order 
would  have  been  canceled,  and  her  posses- 
Bion  relieved  from  all  restraint.  If,  Indeed, 
after  sacb  action,  she  bad  demanded  the 
diaeontlnnance  of  the  order,  and  it  had 
been  retased,  sbe  would  have  bad  grave 
cause  ot  complaint,  which  would  have 
Justified  redress  at  tbe  hands  of  Che  court. 
But  she  chose  to  pursue  a  different  course. 
Without  applying  tor  any  explanation  or 
modification  of  the  order,  she  simply  de- 
clined to  permit  access  to  the  box,  and 
flled  a  rule  in  tbe  case.  In  which  she  herself 
pat  her  title  at  Issue,  and  asked  for  a  Jndg- 
ment  recognlzlnir  her  as  owner.  It  was 
only  after  the  other  alleged  belrs  bad  in- 
tervened, accepting  this  Issue,  denying  her 
title,  and  asserting  title  in  the  succession, 
that  she  hastily  discontinued  her  rule,  and 
took  tbe  present  appeal.  The  action  of 
tbe  attorney  ot  absnit  heirs,  in  calling:  the 
court's  attoittnn  to  the  situation  of  this 
property,  and  In  Inviting  some  action  in 
order  to  ascertain  its  nature  and  value.  In 
order  that  it  might  be  noted  on  the  inven- 
tory as  a  basis  for  the  assertion  ot  any 
claim  tbe  snccesslou  might  prove  to  have 
ttiereto,  was  certainly  proper,  and  within 
tbe  line  of  bis  duties  as  prescribed  by  ar- 
ticle 1213,  Civil  Code.  Nor  do  we  think 
that,  In  these  orders,  as  we'  construe 
them,  the  Judge  exceeds  the  broad  powers 
conferred  upon  him  in  the  exercise  of  his 

Jrobate  Jurisdiction.  The  law  makes  it 
is  duty  to  have  an  Inventory  taken. 
Ovll  Code,  arts.  816.  10it5, 1086, 1039.  The 
same  articles  prescribe  that  tbe  inventory 
diall  include  all  the  eHMta  ot  the  succes- 
sion, or.  In  the  language  of  Mr.  Cross,  "an 
exact  and  particular  description  of  all  the 
effects,  movable  and  Immovable,  of  the 
succession. "  (Tross,  Succession,  p.  9.  In 
tbe  confection  of  an  Inventory,  neither  tbe 
Judge  nor  the  notary  determines  qnmtionB 
oS  title  or  possession.  But  when  partic- 
ular effects  are  pointed  out,  even  in  the 
possession  of  a  third  person,  which  are 
claimed  to  belong  to  the  succession,  it  Is 
proper  to  note  such  claim  upon  the  Inven- 
tory, and  to  give  a  proper  description  of 
the  effects  so  claimed,  without  prejudice, 
of  conrse,  to  the  rights  ot  tbe  third  pos- 
sessor. Otherwise  It  mlgbt  turn  oat  that 
all  the  effects  of  tbe  succession  were  not 
included  in  the  Inventory,  and  the  man- 
date of  tbe  law  would  be  violated.  The 
only  way  of  giving  a  description  of  these 
effects,  or  ot  ajrivlng  at  any  estimate  of 
tb^r  value,  was  b.r  opralng  the  box  and 
examining  them.  Tbe  order  of  tbe  Judge 
was  therefore  natural  and  proper,  and 
presnmably  not  injurious  to  tbe  rights  of 
any  one.  We  are  not  to  be  construed  as 
antborlsing  anything  like  a  right  o( 
search ;  as  to  wtateta,  under  tbe  lacts  of  tbla 
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case,  we  express  no  oirinlon.  Non  cod* 
Stat  that  the  Judge  would  have  enforced 
tbe  opening  ot  the  box  against  the  will  ot 
tbe  possessor.  Under  tbe  terms  of  tbe 
order,  Its  only  effect  was  to  hold  the  box 
where  It  was  until  its  contents  were  ascer- 
tained, and,  when  the  possessor  prevented 
Its  opening,  tbe  box  almply  remained  In 
the  custody  of  the  bank  until  further  or- 
der of  tbe  court.  The  effect,  In  that  case, 
would  have  been  simply  that  ot  a  Judicial 
sequestration,  which  we  think,  in  such  a 
case,  would  have  been  authorised  under 
article  278  of  the  Code  ot  Pracblce,  at  least 
until  tbe  succession  could  be  represented 
by  tbe  appointment  ot  an  administrator, 
who  could  Invoke  the  proper  conservatory 
process  to  protect  tbe  interest  of  the  snc- 
cession.  Appellant  has  suggested  no  In- 
Jury  suffered  by  her  from  these  orders,  and 
no  reason  why  tbey  should  now  be  Inter- 
fered with.  On  the  contrary,  her  counsel 
admitted  in  argument  that  sbe  had  vol- 
untarily exposed  the  contmts  of  the  box, 
and  that  tbe  title  thereto  was  now  regu- 
larly at  Issue  In  pending  litigation.  Judg- 
ment affirmed. 

  (4S  Lft.  Ann.  1184) 

Statb  ex  tel.  Scarbobodqb,  District  At- 
torney, V.  Judges  or  thk  Cibcdit  Codbt 
OF  Appbalb.  (No.  10,985.) 

(SuxHisnie  Ctourt  of  Xoutoiona  1)80.14^1891. 
4SLa.Ami.1 

Circuit  Coukt  or  Apfijils  —  JuBiSDicnoN— Ra- 

OOVSBT  or  FSNALTISS— FSOHIBITIOS. 

Act  lis  Of  1890,  wUoh  reqnireB  all  railroad 
oompaoies  tbronghoot  the  state  of  LoulsiEuia  to 
pat  up  bolletiD  boards  In  a  oonsplouous  place  at 
all  regular  or  way  stations  wbere  the;  have  a 
tele^ph  operator,  and  to  keep  posted  thereon, 
for  the  InformatiOQ  of  the  travelioK  pnblio  or 
people  f(enerall.T,  the  time  of  the  arrival  and  de- 
parture of  all  regular  trains,  on  pain  ot  a  floe  of 
not  less  than  one  hundred  and  not  more  than  five 

.  hundred  dollars  for  each  violation  of  its  provis- 
ions''without  Just  caa8e,"*'to  be  recovered  in 
any  court  of  competent  Jurisdiction  witbiu  tbe 

'  pwish  where  said  violation  may  take  place, "  to 
not  a  criminal  statute  in  the  sense  of  tliejurisdlo- 
tiooal  articles  of  the  ooiutitatfim  relative  to  the 
appellate  courts  ot  tbe  state;  and  the  procedure 
indicated  for  the  recovery  of  the  fine  thereunder 
to  be  imposed  is  civil,  and  not  criminal,  in  char 
acter.  Of  such  a  proceeding  the  oitcuit  court  ot 
appeal  has  appellate  JurlsdiotioD,  and  prohibi- 
tion will  not  lie  to  restrain  the  Indges  tiiereof 
from  hearing  and  adjudging  snob  a  cause. 
(SvUobiw  bu  the  Cmut.) 

Application  of  D.  C.  Scarborough,  dis- 
trict attorney,  for  a  writ  of  prohibition 
to  the  Judges  of  the  circuit  court  of  ap- 
peals, first  circuit,  to  restrain  further  ac- 
tion in  a  suit  pending  before  them.  Ap- 
plication denied. 

D.  C.  Scarborough,  Diet.  Atty.,  pro  ae. 
Howe  &  PrenttsBt  for  reBpondmts. 

Wateins,  J.  Relator  seeks  to  reetraln 
further  action  on  tbe  part  ot  respondents 
In  the  salt  depending  in  tbelr  court  en- 
titleu  State  ex  rel.  D.  C.  Scarborough,  Dls* 
trict  Attorney,  v.  The  Texas  &  Pacific 
Railroad  Company,  on  the  ground  that 
said  suit  Is  a  criminal,  and  not  a  civil, 
.  proceeding,  over  which  class  ot  cases  tbe 
organic  law  has  given  circuit  conrts  of 
appeal  uo  Jurisdiction,  and  therefore  they 
can  exercise  none  In  that  case,  and  any  at- 
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tempt  on  tb^r  part  to  exercise  jurlsdlc- 
tlon  Id  the  premlaes  woQid  be.  Id  effect,  a 
UBorpatlon  of  power  on  their  part.  In 
respundente'  brief  wo  note  a  suarKestiun  to 
the  effect  that  relator  had  proceeded  some- 
what irregularly  in  the  coart  below,  by 
appearing  in  their  court  to  try  the  said 
cause  on  appeal  therein,  and  only  arglne 
complaint  after  it  had  been  unfavorably 
decided,  and  first  presenting  objection  to 
the  JariedictioQ  thereof  on  a  rule  taken  fur 
a  rehearing.  As,  in  our  opinion,  that 
makes  no  essential  difference,— consent  not 
conferring  jurlsdietlon  rat/one  materiiB,— 
we  will  go  to  the  main  question  at  onee. 
State  T.  Judge.  41  La.  Add.  640. 6  South. 
Kpp.  831. 

Referring  to  the  constitution,  we  find 
that  coartB  of  appeal  are  declared  to 
"have  appellate  turlsdictlon  only,  which 
jurisdiction  shall  extend  to  all  cases.  ciTil 
or  probate,  when  the  matter  lu  dispute 
•  *  •  shall  exceed  two  hundred  dol- 
lars," etc.  Article  96.  We  find  further 
that  "the  supreme  coort  *  •  •  shall 
hare  appellate  jDrisdfctlon  only,  which 
jurisdiction  shall  extend  to  *  *  *  crimi- 
nal cases  on  qaestions  of  law  alone, 
whenevftr  *  •  •  a  fine  exceeding  three 
hundred  dollars  (fSOU.OO)  Is  actually  im- 

fiosed."  Article  81.  If.  as  claimed  by  re- 
ator,  the  suit  or  proceeding  referred  to 
be  "a  criminal  case"  In  the  sense  of  the 
constitutional  articles  referred  to,  re- 
spondents are  wlthoQt  Jarisdlctlon,  and 
the  alternative  writ  must  be  made  per- 
emptory; not  otherwise.  From  the  rec- 
ord It  appears  that  relator  inaugurated 
the  proceeding  in  question  against  the 
railroad  liompany  under  and  In  pursacmce 
of  the  prorlaloUH  of  Act  118  of  1S90,  for  the 

fmrpose  of  recnvering  therefrom  thepocnn- 
ary  penalty  denounced  in  the  act  against 
"any  railroad  company  violating  the  pro- 
Tlsioos  thereof."  Section  2,  Act  118  of 
1890,  p.  160.  Section  1  of  that  act  de- 
clares "that  all  railroad  companies 
thronghi>ut  the  state  of  Louisiana  are 
hereby  required  to  put  up  bulletin  boards 
In  a  consplcuons  place  at  all  regular  and 
way  stations  where  they  haveatelegraph 
operator,  •  •  •  and  to  keep  them  up 
continaously,  and  keep  posted  thereon, 
for  the  Information  of  the  traveling  pub- 
lic, •  •  «  the  time  of  the  arrival  and 
departure  of  all  regular  trains, "  etc.  Sec- 
tion 3  declares  "that  any  railroad  com- 
pany violating  the  provisions  of  this  act 
without  Just  cause  shall  for  each  offense 
pay  a  fine  of  not  less  than  one  hundred 
dollars  ($100.00)  nor  more  than  five  hun- 
dred dollars,  to  be  recovered  In  any  court 
of  competent  JurisdlctloiL  within  the  par- 
ish where  said  violation  may  take  place.  ** 
On  the  face  of  the  statute,  we  are  of  opin- 
ion that  the  law-giver  did  not  contem- 
plate the  collection  or  recovery  of  the  fine 
thereby  Imposed  by  means  of  a  criminal 
proceeding.  It  provides  that  any  railroad 
company  violating  its  provisions  "with- 
out Just  cause  shall  pay  a  fine."  That 
phrase  Is  not  ot  the  essence  of  a  criminal 
statate,  as  ft  appears  to  involve  Judg- 
ment and  discretion  on  the  part  of  the 
railroad  company  in  determining  the  Just- 
ness ot  tbe  "cause"  ot  Its  neglect  In  the 
premises.    It  further  provides  that.  In 
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case  of  non-payment  by  the  railroad  com- 
pany, such  fine  maybe  "recovered  "  from 
said  company;  and  that  must  mean  by 
execution  against  the  company's  prop- 
erty. It  further  provides  that  such  flue 
may  "be  recovered  In  any  court  ot  com- 
petent Jurisdiction  within  the  parish 
where  said  violation  may  take  place," 
and  that  provision  leads  Irresistibly  to 
the  conclusion  that  there  Is  more  than 
one  court  In  each  parish  of  tbe  state  com- 
petent to  test  the  Justnees  ol  the  com- 
pany's cauHH  of  dereliction,  and  to  assess 
tbe  fine.  In  case  tbe  cause  assigned  is  not 
found  Just;  and  which  fine  shall  be  "not 
lesrt  than  one  hundred  (9100.00)  dollars 
and  not  more  than  five  hundred  ($500) 
dollars. "  In  country  parishes,  like  Natch- 
itoches is,  the  only  courts  possessing  the 
necessary  civil  JarisdlctlOD  to  award  snch 
recovery  are  the  district  courts  (Const, 
art.  lOB)  and  Justices  of  the  peace,  (article 
126.)  And  the  only  courts  posfwsslng  tbe 
necessary  criminal  Jurisdiction  to  assess 
snch  a  fine  are  the  district  courts,  as  "  they 
shall  have  unlimited  original  Jurisdiction  In 
all  criminal  •  •  *  matters,"  (Const,  art. 
109;)  Justlcesotthe  peacethereln  belngglv- 
en  only  "criminal  Jurlsdletlon  as  commit- 
ting magistrates. "  (article  120. )  It  la  mani- 
fest that,  as  a  committing  ma^strate  In  a 
criminal  proceeding,  a  Justice  of  the  peace 
could  not  assess  a  fine  ot  flOO;  and  it  la 
equally  clear  that,  as  exercising  civil  func- 
tions, be  could  both  hear  and  determine 
the  "cause"  assigned,  and  fix  and  assess 
the  flue.  He  could  also  award  process 
for  Its  recovery. 

To  construe  tbe  act  In  question  as  a 
criminal  statute  would  be  to  negative  its 
provtsions,  or  to  effectually  road  out  of 
it  the  phrase,  "any  court  of  comi>etent 
Jurisdiction  within  tbe  parish,"  etc.  But 
if  It  be  accepted  and  treated  as  a  criminal 
statute,  it  would  seem  to  follow  logically 
and  necessarily  that  tbe  district  attorney 
should  have  initiated  proceedings  by  way 
of  information  or  indictment;  for  the  con- 
stitution declares  that"pro8ecutlon8  shall 
tie  by  Indictment  or  Information,"  (article 
6;)  and  "in  all  criminal  prosecutions,  the 
accused  shall  enjoy  the  right  to  a  speedy 
pnblic  trial  by  an  Impartial  Jury,"  (arti- 
cle 7.)  And  Just  ttere  another  formidable 
obstacle  presents  Itself,  and  that  is  tbe 
serious  difficulty  there  appears  to  be  In 
proceeding  criminally  by  indtetment  or  in- 
formation against  a  corporation.  The 
statute  under  consideration  deals  with 
"railroad  companies."  The  duties  that 
are  specified  In  tbe  act  are  Imposed  on  the 
companies,  and  not  against  their  officers 
or  employes,  it  declares  that  "any  rail- 
road company  violating  the  provisions  of 
this  act  *  *  *  shall  pay  a  flue,"  etc. 
Our  Code,  In  treating  ot  corporations,  de- 
clares that"a  corporation  cannot  commit 
the  crime  of  treason,  or  any  other  offense, 
in  its  corporate  capacity,  although  Its 
members  may  be  guilty  of  those  crimes 
In  their  Indivldnnl  and  respective  capaci- 
ties. "  Rev.  Uvil  Code.  art.  44S.  Our  con- 
stitution. In  treating  ot  criminal  proHeca- 
tlons,  appears  to  contemplate  only  natu- 
ral persons.  Articles  5-11.  In  the  case  re- 
ferred to,  relator  commenced  proceedings 
against  tbe  rallroa*!  company  by  petition 
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and  dtatlon  In  the  ordinary  fumi.  His 
petition  concludes  with  a  prayer  for  cita- 
tion and  Jadgment  aKalnet  the  TexsH  A 
Pacific  Hallroad  Company  In  tbe  anm  of 
$1,950,  with  5  per  cent.  Intereet  thereon 
from  Judicial  demand,  and  coatH.  Tbe 
Indgmrat  therein  pronounced  decrees,  fa* 
tar  alUm^  the  state  of  Lonleiana  to  have 
and  recovertroni  the  Texas  ft  Pacific  Rail- 
road Company  the  sum  of  feOO,  with  5  per 
cent,  per  annam  Interest  thereon  from  the 
date  of  decree,  and  "  costs  of  suit. "  From 
this  Jadgment  defendant  company  prose- 
cuted an  appeal  to  the  respondents' court, 
and  by  It  said  judgment  was  amended  and 
affirmed.  Said  suit  and  "Judgment,  like 
the  statute  authorising  same,  possess  all 
the  Incidents  and  elements  of  an  ordlna- 
17  dTll  action  and  decree  against  a  rail- 
road corporation  for  the  assessment  and 
recovery  of  tbe  fine  contemplated  therein 
forits  Ttolatloo.  The  statntnseems ra ther 
to  comprehend  quasi  offenses,  the  gnv»- 
men  of  which  Is  fault  or  negllgmce,  tor 
the  consequences  of  which  railroad  cor- 
porations may  be  compelled  to  respond 
ciTllly,  than  offenses  for  tbe  commis- 
sion of  which  natural  persons  may  be 
criminally  punished  by  fine.  Vide  Code 
Prac.  arts.  81,  82;  Kev.  Civil  Code,  art. 
2816;  Insurance  Co.  v.  Werlein,  42  La. 
Ann.  1047,  8  South.  Rep.  436;  Knoop  v. 
Blaffer,89La.Ann.S8,e8oath.Rep.9.  The 
following  decMons  are  germane  to  the 
question  under  consideration,  and  sup- 
port our  conclusions  that  the  statute 
prorldea  a  civil,  and  not  a  criminal,  pro- 
ceeding lor  the  recovery  of  the  fine  therein 
provided  for  In  case  of  violation.  Adams 
v.  Woods.  3  Cronch,  336;  State  v.  WUI- 
iama,  7  Rob.  (La.)  266;  State  v.  Linton. 8 
Bob.  (La.)  66;  State  v.  Thomas.  12  Rob. 
(La.)  48;  State  t.  Thomnion,  10  La.  Ann. 
122;  State  v.  Hollln,  12  La.  Ann.  677.  It 
is  therefore  ordered  and  decreed  that  relat- 
or's application  be  denied*  at  his  cost. 
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Kelly  v.  Taylor.  (No.  10.850.) 


(Supivme  Court  of  LouMana.  Nor.  90,  IBBL. 
43  La.  Ann.) 

TAKn-'WAUJB—  Bights  of  Owitbbs  —  Etpbov  o* 

ACQniSSCBNOB. 

L  A  w&ll  of  brick  which  is  used  in  conuooa, 
M  the  wall  of  two  adjacent  i^operties  In  a  eil? 
OF  tofwn.  Is  a  psr^-waU,  if  erected  partly  on  the 
acdl  of  each,  and  has  beeo  soused  for  many  years, 

vrithout  QuesUon  or  complaint  by  either. 

3.  Where  each  of  said  parties,  by  actual 
measarement,  appears  to  possess  a  little  beyond 
the  boundaries  fixed  In  his  tiMe,  neither  is  at 
Ubertyto  question  tlie encroachment  of  theother, 
in  order  to  disturb  the  stofttf  quo  between  them. 

8.  Id  saoh  case  tbe  acts,  oondoct,  and  appar- 
ent acquiescence  of  the  parties,  respeotively, 
serve  to  interpret  qoestiona  ot  doubt  between 
theiD,  and  courts  of  Justice  Will  not  leadlly  in- 
terfere therewitli. 
{SyUabm  by  the  Court.) 

Appeal  from  dvU  district  court,  parish 
ofOrieans;  Fbancd)  A.  Monrok.  Judge. 

Suit  by  Mary  A.  Kelly  against  J.D.  Tay- 
lor to  test  defendant's  right  to  make 
openings  in  a  party-wall.  Judgment  for 
piaintffl.  Defendant  appeala.  Affirmed. 

J.Q.A.  Fellawa  and  Jaimm  B.  Koaaor^ 
for  apptiUont.  Heaxy  P.  Dart,  tor  appel- 
leek 


Watkinb.  J.  The  litigants  are  proprie- 
tors ot  adjoining  premises  situated  on 
Carondelet  street,  In  the  city  of  New  Or- 
leans, and  which  are  indicated  as  Nus.  1 
and  2  on  the  sketch  ot  tbe  /oci;«  Id  quo 
which  we  have  extracted  from  the  brief 
of  defendant's  counsel,  as  a  means  ot  en- 
abllns  08  to  give  a  clearer  and  more  exact 
expression  of  our  views.  On  the  sketch 
plalntlfTs  property  Is  Indicated  by  the  flg- 
nree  "47,"  as  having  a  front  measurement 
on  Carondelet  street  of  47  feet;  and  that 
of  the  adjoining  premises  Is  Indicated  by 
tbe  figures  **  35. "  as  having  a  front  of  26 
feet  on  said  street. 
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This  sketch  shows  the  front  of  thesquare 
between  Qlrod  and  La  Fayette  streets. 
The  houses  of  each  of  the  proprietors  are 
built  brick,  and  are  of  two  and  one- 
half  stories  In  height,  with  a  single  wall 
separating  their  properties.  Recently  tbe 
defendant  op«ied  windows  or  made  opun- 
Ings  In  this  Intervening  wall,  and  this  suit 
Is  to  compel  him  to  close  them. 

The  salient  and  leading  averment  of  the 
plaintiff's  petition  ie  that  tbe  wall  In 
question  Is  a  party- wall,  or  a  wall  In  com- 
mon, and  hail  been  ao  established,  recog- 
nlsed,  and  used  hy  the  occupants  of  said 
two  adjoining  premises  for  more  than  80 
yearB,andthat**no  one  haseverclaimedor 
exercised  tbe  right  to  make  openings  In 
the  same."  She  charges  that  said  open- 
ings overlook  the  bedrooms  In  her  house, 
and  destroy  Its  renting  value.  Defendant, 
In  answer,  claims  ownership  ot  the  lot  ad- 
joining that  ot  plalntdff,  and  the  buildings 
thereon,  and  the  exclusive  ownership  of 
the  said  Intervening  wall ;  and  be  also 
claims  four  Inches  of  the  soil  beyond  said 
wall;  and  avers  that  said  wall  was  con- 
structed and  now  stands  on  bis  lot  and 
property,  and  hence  It  is  not  a  party-wall ; 
and  plaintiff  Is  without  right  of  action  or 
ground  ol  complaint.  On  the  trial  there 
was  Judgment  for  plaintiff,  and  the  defend- 
ant has  appealed.  The  case  was  tried  In 
tbe  court  below  upon  expert  testimony; 
and  tbe  experts  consisted  of  three  skilled 
and  competent  tiorveyors,  PlUn,  Orand- 
Jean,  and  Brosnan,  who  seem,  from  their 
profiles,  maps,  etc..  tn  have  gone  into  the 
question  thoroughly.  The  testimony 
leaves  no  dttobt  of  the  fact  that  tbe  de- 
fendant's building  was  erected  on  tbe  lot 
(the  municipal  nnmber  ot  -which  is  157 
Corondelet  street)  something  like  SOyears 


Digitized  by 


256  SOUTHBBN 


ago,  perhaps  longer.  PlaJntllf  traceB  title 
thronGch  Benjamin  Kendlg,  wtaoparchased 
from  Cbarleti  Uardlaer  audbeirs  ot  A.Bab- 
cock  OB  the  4th  of  June,  1885,  and  by  tbe 
foUowlng  dpscriptton,  vli. :  "  All  that  lot  of 
srouDd  situated  in  the  saburb  St.  Mary, 
•  •  •  measuring  torty-serm  (47)  feet 
front  on  Carondolet  street,  by  elgfaty-two 
(82)  feet  In  depth,  (opening  about  three 
feet  In  said  depth,)  and  giving  about  fifty 
feet,  French  measure,  on  the  rear  line; 
bounded  on  the  side  next  to  Bevla  street 
by  the  property  now  or  formerly  beloug- 
ing  to  widow  Brogrard ;  and  on  the  side 
next  to  Olrod  street  by  that  now  or  fop* 
merly  belonging  to  Edward  Colesward. 
This  lot  of  ground  la  sold  by  the  bound- 
aries, be  the  measurement  more  or  less 
than  Is  above  specified,"  etc.  This  is  the 
same  description  by  which  Babcock  and 
Oardlner  purchased  on  the  I8th  of  March, 
1883, from  the  ratate  ot  Robert  Lewis;  and 
the  same  description  is  glren  In  the  deed 
ot  liOalB  Robert  to  Robert  Liewls  on  the 
23d  of  September,  1833.  In  1818  this  lot 
was  conveyed  by  Jean  Laurent  to  J.  P. 
L'Aubry,  as  haviog  a  front  of  forty-seven 
(47)  feet,  French  measure,  or  fifty  (30)  feet 
one  (1)  Inch,  American  measure;  and  Jean 
Lanrent  seems  to  have  derived  title  from 
blB  father,  Jean  Lonls  Ijaorent,  sabae- 
qnent  to  1804,— date  not  specified.  It  ap- 
pears from  the  profile  and  exhibits  exe- 
cuted by  Pllle  and  Qraodjean  Jointly  that 
since  1833  the  titles  of  plaintiff  and  of  her 
authors  rail  for  a  front  measurement  on 
Carondelet  ol  60  feet  and  1  inch,  American 
measure,— Just  the  same  as  that  called  for 
in  the  deeds  of  the  Laurente,  in  1810-1818. 
It  also  appears  from  the  same  evidence 
that  in  3n4,  when  tbe  property  of  the  de- 
fendant was  owned  by  Qenerlor  Metoyar, 
that  his  deed  called  for  25  feet,  French 
measure,  or  26  feet  7  Inches  and  6-10,  Amer- 
ican measure.  The  measurement  Is  just 
the  same  in  tbe  deed  of  Eaphraelne  Dnvl- 
eux  In  1817 ;  and  In  the  deeds  uf  tbe  defend- 
ant and  hlB  Intermediate  authors  tbe  same 
American  measurement  is  preserved,  vis., 
'•26' 7"  6"',  fixed."  Thns  It  appears.  Irre- 
sistibly, to  onr  minds,  that  the  ancient 
boundaries  ot  tbese  two  properties  buTe 
been  well  and  faithfully  preserved.  While 
It  Is  true  that -the  said  exhibits  do  show 
that  plalntllt  possesses  7  Inches  over  and 
above  ttaecaUs  ol  her  title, a.,  eiK  8"," 
Instead  ot  50'  1",  "  more  or  less ; "  yet  they 
do  not  show  that  same  was  absorbed 
from  the  property  of  the  defendant;  for 
said  exhibits  show  that  while  defendant's 
titles  call  tor  26  feet  7  inches  and  6-10,  he 
has  in  possession  26  feet  10  Inches  and 
6-10,— an  excess  above  the  calls  of  his  title 
ot  2  inches  and  7-10  of  an  Inch.  They  also 
Hhow  that  Fannie  Cholard,  on  the  comer 
ot  Glrod  and  Carondelet,  occupies  2  inches 
and  8-10  less  than  her  titles  call  for;  and 
that  tbe  M.  E.  Church  ( which  adjoins  the 
plaintiff  on  the  Canal-sireet  side)  Is  In  pos- 
session of  1  foot  and  8  Incbes  and  5-10  less 
than  the  calls  of  Ita  title.  But,  as  there  la 
an  alley-way  Interrenlnur  betweoi  the 

glaintin  and  the  church  edifice,  that  may 
e  easily  adjusted.  Tbe  defense  set  up  Is 
not  good. 

In  addition  to  the  foregoing  argument, 
we  incline  to  the  belief  that  tbe  title  ol  the 
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plalntilf^B  anthora  was  one  per  avetaio- 
Dem,  being  a  designated  space  within 
fixed  boundaries,  that  have  never  been 
changed.  In  relation  to  the  actual  attua 
of  tbe  wall  In  controversy,  tbe  evidence 
satisfies  us  that  it  only  infringes  on  tbe 
plaintiff's  premises  to  tbe  extent  ot  about 
5-10  ot  an  inch,  f.  e.,  the  soperstracture,  but 
having  about  2  feet  of  basement  or  foun- 
dation thereon.  There  was  a  good  AeaX 
of  proof  adduced  to  show  that  the  wall  In 
controversy,  and  which  was  anciently  an 
outer  wall,  gave  evidence  of  its  having 
been  used  as  a  party-wall;  but,  as  our 
opinion  is  that  the  facts  stated  nonatltnte 
it  In  law  a  party- wall.  It  is  needlesa  to  dis- 
co ss  this  question.  Rev.  (^vll  Code.  arts. 
677,  686.  The  acts,  conduct,  and  apparent 
acquiescence  of  the  parties  and  their  au- 
thors arein  keeping  with  the  view  we  enters 
tain  of  the  testimony.  It  seems  to  have 
Impressed  the  judge  of  tbe  court  below  as 
it  has  Impressed  us.  There  Is  oo  reason 
apparoit  why  we  should  alter  his  flndlnB> 
Judgment  affirmed. 

Reheftring  refaied. 

"  («  Ls.  Ana.  *lltt> 

State  t.  Bakbb.  (No.  10,877.) 

(Supreme  Court  of  XouMono.  Deo.  14, 18BL 
S  La.  Ann.) 

CRO88-BrUIIIIA.TI0N  OW  AOCtTHD. 

The  only  error  assigned  on  tbis  record  ro- 
lates  to  the  rulfngr  of  the  judge  in  permitUns  the 
Btate,  on  crosa-examination  of  tbe  aocoted  as  s 
witness,  to  ask  a  question  objeotad  to  on  the 
ground  that  the  matter  thereof  was  not  referred 
to  IntbedireGtexaminstlou.  The  statement  of  the 
judge  negatives  tbe  ground  of  objeotloa  by  show- 
ing that  the  matter  of  the  quesUon  was  dixeotly 
and  closely  connected  with  nutters  testified  shoot 
on  the  examination  in  chief.  Tbe  rule  restrain- 
ing tbe  state  on  cross-examination  never  went 
further  than  to  exclude  qaestioua  on  matters  not 
ooanected  with  tboee  referred  to  on  the  direct  exr 
amiuatlon. 
{Syllabu$  by  the  Court) 

Appeal  from  criminal  district  court,  par- 
ish of  Orleans;  Josbua  G.  Bakeb,  Judge. 

Prosecution  agalnat  Philip  Baker.  From 
a  judgment  ol  conviction  he  appeals.  Af- 
firmed. 

Lionel  AdamSt  for  appellant.  Waltw 
H,  Sogers,  Atty.  Gen.,  for  the  State. 

Fbnneb,J.  The  onlyeomplalnt  brought 
to  our  notice  by  tbis  record  arises  under 
a  bill  ot  exceptions  taken  to  the  ruling  of 
the  court  in  permitting  a  question  pro- 
pounded to  Qte  accused  on  his  cross-ex- 
amluation  by  the  state,  which  was  ob- 
jected to  on  the  ground  that  the  question 
related  to  raattterabont  which  he  had  not 
been  asked  and  bad  not  testified  In  his  di- 
rect examination.  The  statement  ot  the 
judge  appended  to  the  bill  clearly  shows 
that  the  question  related  to  a  subject 
closely  connected  with  tbe  matters  testi- 
fied about  in  the  direct  examination,  and 
this  is  sutfleient.  State  v.  PoTUler,  36  La. 
Ann.  673;  State  v.  Stuart,  86  Jm.  Ann. 
1016.  The  rule  never  went  fnrtber  than  to 
restrain  the  state  from  erosMzamlntng 
defendant's  witnesses  on  matters  nob  con- 
nected with  matters  stated  on  tbe  exam- 
ination in  chief.  1  Greenl.  Er.  p.  631,  No. 
445;  State  t.  Swayie,  80  La.  Ann.  1838; 
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State  V.  Tbomae,  32  I.a.  Ann.  849;  State 
T.  Wimngbam,  83  La.  Ann.  538.  Thecaae 
here  la  entirely  wltbout  the  inhibition. 
Judgment  afflrcaed. 

(ff  Ala.  SB)   

Pattibon  t.  Brago  et  at. 

(Supreme  Court  of  Alabama.  Kor.  25, 1891.) 

Fuin>m.BHt  CoKTBTAKOB— AoiiOK  TO  Bbt  Asidb 
— Bqditablb  Bxliit. 

1.  "Where  a  biU  to  set  aside  a  ocmTajanoe  for 
fraad  called  for  a  sworn  dlscoveir  from  the  pur- 
flhasers,  and  their  anawers  deniea  all  bnowledffe 
of  or  participation  in  the  vendor's  fraudulent 
intent,  or  any  knowledge  of  his  indebtedness  be- 

gnd  what  he  provided  for  in  sooh  conveyance  to 
em,  and  the  evidence  fails  to  otreroome  the  de- 
nials, a  deoree  diuaisting  the  bill  will  not  be 
disturbed. 

2.  Though  on  his  failnre  to  have  the  oonvey- 
aaoe  set  uide  complainant  might  have  been  enti- 
tled to  recorer  the  anunint  his  claini  out  of 
tbB  purchase  moaayonlng  by  the  purchasers,  yet, 
lAem  the  biU  oontalnen  neither  aTenDent  mtr 
prayer  which  could  miae  that  issue,  he  was  in 
no  position  to  ask  that  relief. 

Appeal  from  chancery  eoart,  Wllaoz 
eonnty;  Thomas  W.  Colbman,  Chancel- 
lor. 

Bill  by  Thomas  H.  Pattlaun  agalQBt 
Thomas  Bragg  and  Willis  Bragg  and  oth- 
ers to  set  aside  a  conveyance  of  certain 
real  and  personal  property  on  the  groand 
of  fraud.  Decree  dlsmlsstng  the  bill. 
Complainant  appeals.  Affirmed. 

The  appellant,  Thomas  H.  Fattlsun. 
b^ng  a  creditor  of  Thomas  Bragg,  filed 
tbe  prqpent  bill  to  hare  a  conveyance  of 
property,  real  and  peraonal,  executed  by 
said  Thomas  Bragg  on  May  16.  1887,  to 
Willis  Bragg  and  one  Careon,  annalled 
and  set  aside  as  frandolent  and  void ;  and 
to  have  tbe  property  therein  conveyed, 
condemned  to  pay  the  complainant's  debt. 
Tbe  bill  charges  at  length,  and  with  great 
partlcQlarity,  that  Thomas  Bragg  was 
embarrasaed  and  Insolvent;  that  this  was 
Known  to  his  vendees,  said  WUUs  Bragg 
and  Carson;  that  the  property  was  sold 
for  greatly  less  than  Its  real  value;  that 
the  Intention  of  Thomas  Bragg  waa  to 
hinder,  delay,  and  defraud  tbe  complain- 
ant; and  that  this  intent  was  participat- 
ed in  by  tbe  veadeea.  The  bill  required 
the  respondeota  to  flie  sworn  anawera. 
As  is  stated  in  tbeoplnlonof  thechancellor, 
"each  and  every  allegatloii  of  fact  upon 
which  the  charge  of  fraud  rests  has  been 
pqaarely  denied  by  the  answers."  Upon 
the  snbmlsslon  of  the  case  on  the  pleadings 
and  proof,  thechancellor  decreed  that  the 
complainant  waa  not  entitled  to  the  relief 
prayed,  and  ordered  the  bill  dldmlsHed. 
The  complainant  appeals,  and  atislgns 
tbe  decree  of  tbe  chancellor  as  error. 

Bratm  Howard  and  J.  N.  Millert  for  ap- 
pellant. R,  Qainard  and  S.  J,  Cammlaga; 
for  appellees. 

Stonb,  -C.  J.  We  have  examined  tbe 
pleadings  and  toatlmony  In  this  caae  with 
great  care.  We  agree  with  the  chancellor 
In  flnding  that  Thomaa  Bragg's  Intent  In 
selling  and  conveying  bis  property  to 
WUlia  Bra^,  hie  brother,  and  to  Carson, 
his  eonain,  was  fraudulent;  and.  It  healone 
were  concerned,  we  would  not  hesitate 
to  declare  tbe  property  subject  to  Pattl- 
T.108O.nal2— 17 


son's  claim.  Borland  v.  Mayo.  8  Ala.  1M; 
Marshall  v.  Crooiu,  52  Ala.  5oi;  Crawford 
V.  Klrkaey,  55  AIn.  282;  Hubbard  v.  Alien, 
GO  Ala.  283 ;  Donegan  v .  Da  v|b,  66  Ala.  362 ; 
Lehman  v.  Kelly,  68  Ala.  1U2;  Hodges  v. 
Coleinan.  76  Ala.  103.  The  complainant  in 
hiB  bill  called  for  a  sworn  discovery  from 
tbe  purchasers,  and  propounded  to  them 
searching  Interrogatories.  Their  answers 
are  a  very  full  denial  of  all  knowledge 
on  their  part  of  Thomas  Bragg's  fraudu- 
lent purpose,  and  of  his  Indebtedness  be* 
yond  what  be  provided  tor  in  hla  sale  to 
them.  They  equally  denied  all  partlclpa- 
tlon  in  any  and  all  fraudulent  intent  on 
the  part  ot  Thomas  Bragg»  it  he  enter* 
tained  such  intent.  The  testimony  falls 
to  overcome  tbese  denials,  and  it  results 
that  In  tbls  phase  of  tbe  caae  complainant 
must  fail. 

It  Is  contended  here  that.  It  complainant 
falla  In  this  leading  aspect  of  faia  case,  then 
be  Is  entitled  to  recover  the  amount  of  his 
claim  out  ot  the  91.600  ot  purchase  money 
which  WtlllsBragg  and  Carson  owed  when 
tbls  bill  was  filed  and  process  served  on 
them.  A  Bufflclent  answer  to  this  conten- 
tion is  that  the  bill  contains  neither  aver- 
ment nor  prayer  which  could  raise  that 
issae.  even  If  it  be  conceded  such  purpose 
could  be  conjoined  with  tbe  main  object 
of  tbe  bill.  Caldwell  v.  King,  76  Ala.  149; 
Coffey  V.  Norwood,  81  Ala.  512.  8  Sooth. 
Rep.  199;  Parsons  v.  Johnson,  84  Ala.  254, 
4  South.  Rep.  385;  Sbealy  v.  Edwards. 78 
Ala.  176.  The  decree  of  the  chancellor  Is 
In  all  respects  affirmed. 


White  v.  Blaib. 


(96  Ala.  147} 


(Supreme  Covrt  of  Alabama-   Kov.  98, 1891.) 
Appbllatb  JimiSDicnoiT— Kbw  Trial— Rbvibw. 

1.  Under  Bess.  Acta  1890-91,  p.  779,  which  pro- 
vide for  appeals  from  orders  of  oucnit courts  grant* 
ing  new  trials,  and  empower  the  &uiff«ne  oourt 
to  grant  new  trials,  or  to  correct  any  errors  of  the 
oircuit  court  in  granting  the  same,  the  powercon- 
ferred  is  purely  appellate,  and  (»uiiiot  be  invoked 
until  motion  has  been  made  and  acted  on  bi  the 
cirouit  court. 

2.  Ou  appeal  from  an  order  granting  a  new 
trial,  where  the  evidence  did  not  plainly  support 
the  verdict,  suoh  order  will  not  be  disturbed. 

Appeal  from  circuit  court.  Barbour 
county :  J.  M.  Cakmichabl.  Judge. 

Suit  by  W.  S.  White  against  D.  S.  Blair 
to  recover  on  a  promissory  note.  Verdict 
and  Judgment  for  plainttlt.  From  an  or- 
der granting  a  new  trial  plaintiff  appeals. 
Affirmed. 

H.  D.  Clayton,  for  appellant.  J,N.  WtiU 
iams  and  G.  W.Peacb,  for  respondent. 

Stonr.  C.  J.  This  was  a  suit  by  White, 
transferee,  against  Blair,  on  a  promissory 
note  alleged  to  have  been  made  by  the  lat- 
ter. The  note  purports  to  be  payable  to 
T.  P.  Cawthom.  Defendant  Interposed  a 
sworn  plea  denying  tbe  execution  of  the 
note  which  Ib  correct  in  form.  Code  1886, 
p.  796.  form  33.  On  the  trial  of  the  Issues 
there  were  verdict  and  Judgment  for  the 
plaintiff.  Thereupon  defendant  moved 
tor  a  new  trial  on.  several  grouadB,  which 
the  court  granted,  setting  aside  the  ver* 
diet  and  Judgment.  From  that  order, 
granting  a  new  trial,  plaintiff  prosecutes 
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tbe  present  appeal,  under  tbe  act "  to  al- 
lofr  appeals  to  the  snineme  coortfrom 
decisions  of  the  city  and  circuit  coartH  Id 
this  state,  grantlDK  or  refaelng  to  Rrant 
motloDB  tor  new  trials."  This  act  was 
awroved  Febraary  16,  1891.  (SeuR.  Acts 
lt«0-91.  p.779.)  Bf^fore  that  time  our  stat- 
utes made  no  provision  tor  appealslnsncb 
eases.  The  appellate  power  conferred  on 
this  court  by  toat  statute  la  expressed  In 
Its  last  claQse,— "to  grant  new  trials,  orto 
correct  any  errors  of  the  circatt  or  city 
court  In  granting  or  refusing  to  grant  the 
same."  A  correct  reading  of  tbe  statnte 
clearly  shows  that  our  power  is  purely 
appellttte,  and  cannot  be  tnroked  until 
motion  has  been  made  and  acted  on  In  tbe 
rircnlt  or  city  court. 

The  rules  for  granting  or  wltbhokllng 
new  trials  after  a  verdict  has  been  ren- 
dered are  not  always  expressed  In  the 
same  terms.  Some  courts  give  greater 
weight  to  tbe  findings  of  a  Jury  than 
others  do,  or,  at  least,  they  seem  to  do  so. 
"We  are  not  Inclined  to  adopt  extreme 
Tlews  on  either  side  of  this  question.  We 
hold  that  uo  higher  dnty  rests  on  a  court 
of  original  Jurisdiction  than  to  assert  his 
manhood,  and  grant,  or  refuse  to  grant, 
a  new  trial,  as  the  merits  of  the  contro- 
versy may  point  oot  his  daty.  Ballroad 
Co.  T.  Powers,  78  Ala.  244.  The  case  of 
Cobb  T.  Matone.  9  South.  Rep.  7S8.  (at  the 
last  term,)  brought  tb^  statute  before 
OS  for  the  first  time.  In  that  case,  as  In 
this,  the  main  ground  of  the  motion  was 
that  the  verdict  wes  contrary  to  the  ert- 
dence.  In  that  case  the  motion  bad  been 
denied  by  the  trial  court,  and  we  were 
asked  to  reverse  his  ruling.   We  gave  the 

aoeiition  careful  consideration,  and  de- 
mred  two  rules,  which  w«  Intended 
should  become  a  SQlde  and  precedent. 
We  said :  **  The  decision  uf  the  trial  court, 
refusing  to  grant  a  new  trial  on  the 
ground  of  Insnfflclency  nt  the  evldent^e,  or 
that  the  verdict  Is  contrary  to  the  erl- 
dence.  wlU  not  be  reversed,  nnlees,  after 
allowing  all  reasonable*  presumptions  In 
faror  of  Its  correctness,  the  preponder- 
ance of  the  evidence  against  the  verdict  Is 
so  decided  as  to  clearly  convince  the  court 
that  It  Is  wrong  and  unjust."  When  the 
lower  court  grants  a  new  trial,  and  the 
appeal  is  from  that  rnling,  we  said  the 
decision  "  will  not  be  reversed  unless  the 
evidence  plainly  and  palpably  supports 
the  verdict.**  Tbe  bill  of  exceptions  in 
this  case  Is  very  full.  It  sets  out  all  tbe 
testimony  given  on  the  trial  In  chief,  and 
on  the  motion  for  a  new  trial.  We  have 
scrutinised  It  with  care,  and  fall  to  find  It 
"plainly  and  palpably  supports  the  ver- 
dict" which  the  Jury  rendered.  The  order 
of  the  circuit  court  granting  a  new  trial 
most  be  affirmed. 


(M  Ala.  San 

Cbocebb  v.  Smith  et  al. 
(Supreme  Ctmrt  of  ^lohoma.  Hov.  S4, 1801.) 
What  CoRsnnran  Will. 
An  instmmeat,  duly  azeoated  and  regis- 
tered, which  provides  that  from  Datoral  love  and 
affeouon  towards  his  wife,  and  that  she  may  have 
a  permanent  estate,  "and,  further,  thai  my  said 
wife  has  aided  me  in  the  accomulatioc  of  the  es- 
tate I  am  possessed  of,  I  hereby  Klve,  oonvey, 


and  oonflrm  onto  my  said  wife,  and  her  heirs,  In 
absoiate  riRht,  all  my"  estate,  ■^whleh  1  now, 
or  may  hereaner,  own, "  and  wbi<d)  reserraa  • 
life-estate,  and  provldea  for  the  payment  of  the 
maker's  debts,  and  saffldently  exeoated  to  oper- 
ate as  a  deed  or  will,  is  a  wilt. 

Appeal  from  circuit  court,  Pike  county ; 
John  P.  Hubbard.  Judge. 

Ejectment  by  B.  F.  Smith  et  al.  against 
Wiley  E.  Crocker  to  recover  their  undivid- 
ed Interest  In  certain  lands.  The  rights 
of  the  parties  rested  on  the  construction 
of  a  certain  instrument  executed  by  one 
David  Fleming,  and  the  case  was  submit- 
ted on  an  agreed  statement  oT  facts. 
Plaintiffs  had  Judgment,  and  defendant 
appeals.  Beversed,  and  Judgment  ren- 
dered for  defendant. 

W.  L.  PatitB,  John  OBmbl9t  Sr.,  and 
Alex.  T.  London,  for  appelant.  P.  O.  J9jir> 
per,  for  appelleen. 

Clopton.  J.  The  parties  having  agreed 
In  tbe  circuit  court  that  If  the  Instrument 
executed  by  David  Fleming,  September  17, 
1887,  Is  construed  to  be  a  deed,  Judgment 
shonid  be  rendered  for  plaintiffs;  and  if  a 
will,  for  defendant;  and,  this  being  tbe 
only  question  on  whlcb  any  ruling  was 
asked  or  made  by  the  court,  the  Judgment 
on  this  appeal  must  also  depend  on  the 
interpretation  of  the  Instrument.  The 
general  characteristics  which  dlstlnpnlah 
deeds  from  wills  have  been  repeatedly  de- 
clared, yet  no  definite  uniform  test  has 
been  stated  by  which  to  determine  tbe 
character  and  operation  of  each  particular 
instrument,  and  none  can  well  be.  The 
Intention  of  the  maker  is  the  nltimate  ob- 
ject of  inquiry,— whether  It  was  Intended 
to  be  ambulatory  and  revocable,  or  to 
create  rights  and  Interests  at  the  time 
of  execution  whlcb  are  Irrevocable.  II 
tbe  Instrument  cannot  be  revoked,  de- 
feated, or  Impaired  by  the  act  of  the  gran- 
tor, it  Is  a  deed ;  but  If  the  estate,  title, 
or  interest  Is  dependent  on  the  death  of 
the  testator.  If  in  him  resides  the  unqnalU 
fled  power  of  revocation.— it  is  a  will. 
Jordan  v.  Jordan.  65  Ala.  800.  Ordinailly 
the  Intention  Is  to  be  collected  from  tbe 
terms  of  the  Instrument,  considered  In  the 
light  of  the  surrounding  circumstances; 
but,  there  being  no  proof  of  the  clrenm- 
stanceu  under  which  the  instrnment  was 
executed,  consideration  Is  necessarily  lim- 
ited to  tbe  operation  ol  Its  terms.  The 
purpose  and  consideration  are  expressed 
as  follows :  "  Being  moved  andlnflnenced, 
as  I  hare  upiformly  been,  from  the  natural 
love  and  affection  which  I  have  and  bear 
for  and  towards  my  beloved  wife,  Sarab 
Ann  Fleming,  being  able  to  provide  well 
for  her  In  after  lite,  as  well  as  for  her  pres- 
ent comfort,  and  that  she  may  have  and 
enjoy  a  permanent  and  substantial  estate 
and  property,  and  from  the  further  con- 
sideration of  one  dollar,  and,  further, that 
mysald  wife  has  aided  me  Intboaccumula* 
tlon  of  the  estate  I  am  possessed  of;"  fol- 
lowed by  these  words  of  conveyance:  "I 
hf'reby  give,  convey,  and  confirm  unto  my 
said  wife,  and  her  heirs  In  absolute  right, 
all  my  entire  estate,  real  and  personal, 
lands,  negroes,  stock,  and  all  manner  of 
property  wblcb  I  now,  or  may  bsreafter, 
own,**  excepting  a  negro  girt,  which  was 
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given  to  bis  8ister-ln<law.  The  liistni- 
meet  was  Bufflclently  executed  to  operate 
as  a  deed  or  will,  and  has  appended  a  cer- 
tificate of  proof  of  ezecatfon  and  of  regie- 
tratloD.  It  lins  been  eatd  tbat  these  faets 
raise  the  preaamptlon  of  delivery,  and  are 
persuaalre  to  ebow  that  the  maker  re- 
garded the  Inatroment  asadeed ;  bat  they 
bear  little.  If  any.  BlgnlUcance,  Id  the  ab- 
sence of  proof  that  the  Inntranient  was 
delivered  or  recorded  In  the  llfe-ttmeof  the 
donor.  The  fact  that  It  Is  deslfcnated  on 
Its  face  as  a  deed  ol  gift  la  ordinarily  re- 
garded of  little  moment;  though  It  may 
become  of  more  or  lesa  Importance  wbeo. 
upon  a  comparison  of  tha  terms  of  the 
Inetrnment,  and  consideration  of  the  bear- 
ing of  each  ou  the  others,  the  meaning  Is 
amblgoouH,  and  the  mind  Is  left  In  donbt 
as  to  the  Intention  of  the  makers. 
Though  the  Instrunient  may  be  In  the 
form  uf  a  deed  of  Rift,  and  designated  as 
such,  it  Is  a  will,  U,  its  pnrpoite  be  testa- 
mentary.  If  It  cannot  operate  daring  life, 
and  Is  only  consummated  by  death. 
Dunn  T.  Bank,  2  Ala.  152.  While  the 
passing  of  present  and  Immediate  right  of 
possession  and  enjoyment  Is  not  essential 
to  constitute  the  InHtrument  a  deed,  and 
the  reaervutinn  of  the  use  and  enioyment 
of  the  property  to  the  grantor  during 
bis  life  does  not,  of  itself,  make  It  a  will, 
yet  it  It  has  not  present  effect  In  fixing 
the  terms  ol  such  future  enjoyment,  and 
requires  the  death  of  the  alleged  testator 
for  Its  coasnmxiiatton.— when  the  Interest 
and  enjoyment  are  posthumous,— it  Is  a 
win,  If  properly  executed  as  sucb.  Tra- 
wick  V.  Davis,  85  Ala.  342,  6  South.  Bep. 
88;  GrlfDtb  v.  Marsh,  86  Ala.  302,  6  South. 
Bep.  669:  Sharp  t.  Hall,  86  Ala  110,  5 
Sunth  Rep  497;  Elmore  t  Muetin,  28  Ala. 
S09.  By  reference  to  the  Instrument,  It 
will  be  olKterved  that  the  right  or  inter- 
est which  it  purports  to  pass  Is  not  only 
of  all  the  property,  real  and  personal, 
which  the  maker  then  owned,  but  also  of 
all  that  he  might  thereafter  own.  It  is 
manlfsBt,  In  the  absence  ol  covenants  of 
warranty,  it  Is  Ineffectual  to  convey  prop- 
erty thereafter  acquired.  As  to  such  prop- 
erty. It  can  have  no  operation  as  a  deed, 
but  may  as  a  will.  In  doubtful  cases,  the 
instrnmentwUlbepronounced  a  will  when 
It  rannot  have  o^ratlon  as  a  deed,  but 
may  an  a  will.  Sharp  v.  Hall,  supra. 
The  IneluBlon  of  after-acquired  property 
seems  to  Indicate  an  Intent  that  the  in- 
strument should  not  pass  any  presentright 
or  Interest.  Also  the  last  clause  reads  as 
follows:  "Reserving  a  llte-tlmeestate  and 
enjoyment  of  said  property  to  myself,  and 
for  the  payment  of  my  Jn^t  debts.  This 
deed  of  gift  to  take  effect  absolutely  at 
my  death,  and  to  be  valid  and  conclu- 
rive.  *  The  reservation  Is  not  only  of  a 
life-time  estate  and  enjoyment,  but  also 
4jt  all  the  property  for  the  payment  of  his 
Jnst  debts.  AH  the  property  is  made  sub- 
ject to  the  payment  of  debts  thereafter 
contracted,  and  only  so  much  of  the  es- 
late  as  remains  after  the  death  of  the  do- 
jior,and  the  paymentof  his  debts,  canpass 
hy  the  terms  of  the  luatrument, — tanta- 
nioant  to  a  general  power  of  disposition, 
fartbermore.  it  expressly  provided  that  It 
abaU  not  take  absolute  effect  until  hie 


death,  at  which  time  It  Is  to  be  valid  and 
conclaslve.  When  there  Is  a  reservation 
of  a  general  ptmer  of  revocation  or  dis- 
position, and  a  provision  that  the  instru- 
ment shall  not  be  In  force  or  take  effect 
until  the  death  of  the  maker.  It  is  in  Its 
nature  ambulatory  and  revocable.  "When 
there  Is  a  general  reservation,  or  some, 
thing  like  a  reservation,  of  the  maker's 
right  to  deal  with  the  propertyashlsown, 
notwithstanding  the  Instrument,  and  no 
conclusive  effect  can  be  given  to  Itnntll 
the  death  of  the  maker,  the  law  regards 
the  Instrument  as  testamentary."  GIU- 
bam  V.  Mnstln,  42  Ala.  865.  The  reserra- 
tlon  of  the  property  for  the  payment  ol 
bis  debts,  and  the  provision  as  to  the 
time  when  It  should  take' effect,  seem  to 
have  been  incorporated  for  the  purpose 
of  limiting  or  qualifying  what  might  oth- 
erwise be  the  legal  operation  of  the  pre- 
ceding words*** give,  convey,  and  confirm 
In  absolute  right."  Applying  the  forego- 
ing prlDclples  and  taaU,  we  are  forced  to 
pronounce  the  Inatrament  to  be  a  vlll. 
Reversed,  and  Judgment  rendered  for  de- 
fendant. 


Anniston  Pipe-Wohks  V,  Uabt  Pbatt 

FUBNACB  Co. 
(Suprenw  Court  of  AlaJxaiM.  Nov.  3B,  189L) 
pBOMiHoar  Sons— AtTnov  bt  Patss— Ibdobis- 

HBSTS. 

1,  In  an  scttoB  on  a  note  by  the  payee 
anlnst  the  maker,  tb«  peyee  out  a  pptoia 

fiioie  case  by  Bhowing  possesBion,  and  be  need 
not,  therefore,  set  out  In  the  complaint  or  estab- 
lish by  evidence  iodoraemeDte  oa  the  back  of  it. 

3.  In  an  aotios  on  s  note  b;  the  payee,  where 
only  the  goaeral  Issue  has  been  filed,  It  Is  In  the 
diBcretioa  of  the  court  to  deny  defendant's  re- 

Jaest.  made  dnrlDS  the  trial,  to  Hie  a  plea  deny- 
bg  piaiatlff's  title,  bo  aa  to  allow  the  introdno- 
tioQ  of  an  ind(Hnenieat  oa  the  note  by  payee  to  a 
third  party. 

Appeal  from  cltyconrtol  Anniston;  B. 
F.  Casbady,  Judge. 

Asaumpait  by  the  Mary  Pratt  Furnace 
Company  against  the  Anniston  Pipe- 
Works  on  a  promissory  note  executed  by 
defendant  to  plaintiff.  Judgment  for 
plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  note  was  set  out  In  the  complaint 
without  any  Indorsement.  When  the  note 
was  offered  In  evidence  there  appeared  on 
the  back  of  it  an  Indorsement  by  plaintiff 
to  a  third  party,  and  defendant  objected 
to  the  introduction  of  the  note  without 
the  introduction  of  the  Indoraements, 
which  objection  was  overruled. 

Kuox  &  Bowie,  for  appellant.  Kelly 
A  Smith,  for  appellee. 

M<^L.ELLAN,  J.  To  a  recovery  on  a  bill 
or  promissory  note  It  Is  only  necessary  for 
the  plaintiff  to  prove  such  of  the  indorse- 
ments as  carry  the  title  Into  him.  All 
others  may  he  pretermitted  in  a\'erment, 
and,  of  course,  In  the  evidence.  2  Greenl, 
Ev.  (166.  If  the  paper,  though  indorsv^ 
and  transferred,  geta  back  Into  the  hanas 
of  the  payee,  the  presnmption  Is  that  he 
has  paid  the  sum  evidenced  by  It  to  the  in- 
dorsee, and  thus  become  primm  facie  again 
the  legal  owner.  Dugon  v.  U.  S.,  8  Wheat. 
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172;  Herndon  v.  Taylor,  6  Ala.  461;  Oil  Co. 
V.FeiTy,85AIa.l68,  4  Sonth.Bep.  685.  And 
apon  Boch  title  ho  may  maintain  an  ac- 
tion on  tfae  note  apalnst  the  maker.  Fin- 
ney V.  McGregor,  103  Mass.  186;  Oil  Co.  v. 
Perry,  snpra.  It  results  necessarily  from 
these  principles  that,  where  the  note  la  In 
the  poBseaalon  ot  the  payee,  the  law  con- 
TertB  that  poaseBslon  Into  a  prima /Sw/a 
legal  title,  upon  which  suit  may  be  pros- 
ecuted wholly  regardless  of  the  condition 
of  the  paper  as  to  Indorsements,  and  puts 
the  onus  of  showing  the  absence  of  the 
title  on  thedefendant.  Snchiudoraemeuts, 
of  themselves,  do  not  stand  In  tfae  way  ot 
reeoTery,  and. .whether  they  Import  a  flnaJ 
Indorsement  back  to  the  payee  or  not,  they 
need  not  be  alleged  or  proved.  In  the 
ease  at  bar,  therefore.  It  was  no  part  of 
plaintiff's  case  to  set  forth  In  the  com- 
plaint or  Mtabllsh  by  the  evidence  the  In- 
dorsements found  on  the  back  of  the  pa- 
I>er.  Its  title  to  maintain  the  salt  did  not 
depend  apon  them,  and  its  right  to  recov- 
er was  not  In  any  degree— certainly  In  the 
absence  of  a  plea  denying  ownership— af- 
fected by  any  possible  conditions  with  re- 
spect to  them ;  and  the  court  properly,  In 
onr  opinion, admitted  the  note  in  evidence 
without  the  Indorsements,  and  without 
requiring  plaintiff  to  adduce  the  indurae- 
ments.  Cpon  these  rulings  ot  tfae  court 
being  made  and  put  on  tfaegruundthatno 
plea  dAiyIng  plain  tin's  title  faad  been  In- 
terposed, tfae  defendant,  after  pleas  had 
been  filed  and  tbe  issues  made  up,  and  after 
ttae  time  for  pleading  had  lapsed,  and,  In- 
deed. In  the  midst  of  the  trial,  asked  leave 
to  file  sach  special  plea,  duly  verified.  We 
are  clear  to  tbe  conclusion  that  at  this 
stage  of  tfae  proceeding  It  was  In  the  dis- 
cretion ol  tfae  court  to  allow  or  refuse  to 
allow  the  flllngof  this  new  and  additional 

Elea,  and  tfaat  Its  action  In  refusing  tbe 
lave  prayed  cannot  work  a  reversal  of 
tfaejudfiment.  Junes  v.  Bitter,  66  Ala.  270. 
AfUrmed. 

<M  Ala.  aei)  — — 

Zkigler  v.  Cabtbb  et  al. 
{SwprefM  Court  nf  AUOxxma.  Nor.  37, 1S9L) 
VUnsouHT  Convstjlncbb— ETiDX2Tca— Ihjdko- 

TIOX. 

In  a  salt  to  enjoin  the  sale  by  Judgment 
creditors  ol  8.  of  land  conveyed  by  B.  to  com- 
plainant, olalmed  by  complainant  to  be  in  cott- 
■idoratlOQ  of  an  antecedent  debt  of  1700,  and  by 
defendants  to  be  iofraudof  creditors.  It  appeared 
by  the  testimony  of  complainant  that  she  lent  S. 
•900,  all  the  property  that  dhe  bad,  except  a  home 
worth  1700,  uiat  the  afteiwords  borrowed  t400, 
and  lent  this  to  S.,  and  that  these  sums,  wltti  in- 
terest, a  small  Boconnt,  and  ISO,  made  up  the  con- 
sideration for  the  conveyance  of  tbe  property,  con- 
stBtiog  of  two  lots  and  two  tracts  of  land,  worth 
9960.  Soon  afterwards  oomplainant  sold  one  of 
the  tracts  for  Ci60;  leased  to  the  wife  of  8.,  who 
was  not  shown  to  have  had  any  pmperty,  one  of 
the  lots  for  tSO  a  year,  on  which  a  livery  stable 
worth  fWO  or  s500  was  then  erected,  and  kept  in 
the  name  of  the  wife  of  8.,  but  soporlntended 
and  managed  by  8.  The  other  lot  was  sold  to 
tha  wife  <d  8.  for  |660.  Held,  that  the  injnnc- 
tlon  was  pnqterly  retosed. 

Appeal  from  chancery  court.  Cullman 
county;  Tbohab  Cobbs,  Chancellor. 

Snit  by  Margaretha  Zelgler  against  Car- 
ter Bros.  A  Co.  and  others  to  enjoin  the 
aiUe  by  defendants,  under  execntlons  on 


POBTBB.  You  10.  (Ala. 

Judgments  obtained  by  tbem  against  Christ 
Scheuing,  of  certain  real  eRtate,clalmed  by 
complainant  under  a  conveyance  from 
Scheuing,  which  conveyance  was  claimed 
by  defendants  to  be  In  fraud  of  creditors. 
From  a  deecree  oismlsslng  the  bill  of  com- 
plaint, complainant  appeals.  Affirmed. 

Will  Brown  and  Geo,  H*  Parker,  fur  a[H 
pellaut.   W.  F.  L,  Co^t  for  appelieee. 

Stone,  C.  J.  Tbat  Scbeuing's  failure  In 
business  was  fraudulent— glaringly  frand- 
nlent— Is  very  clearly  manifest  In  the  rec- 
ord before  us.  Mrs.  Zelgler's  contention  la 
tbat  she  waa  a  creditor  of  Scbeaing  In  the 
enm  of  abont  f650;  tbat  In  payment  she 
received  from  talm  real  property,  valued 
at  f 700,  paying  the  difference,  9^0,  In  mon- 
ey ;  and  tbat  f 700  was  the  reasonably  fair 
market  value  of  tbe  property  at  tfae  time 
she  received  It.  The  next  day  after  this 
transaction  with  Mrs.  Zelgler,  Scheuing, 
by  one  sale  in  gross,  sold  all  fals  remaining 
property,  except  what  was  exempt  from 
execution □nderourstatutes.  Tbeproperty 
thus  sold  consisted  mainly  of  a  stock  of 
merchandise  then  recently  purchased,  and 
which  the  testimony  tends  to  show  was 
sold  at  a  great  sacrifice.  There  Is,  bow- 
ever,  no  attempt  to  prove  that  Mrs.  Zelg- 
ler, wben  she  madelier  parchase,  faad  any 
notice  ot  Scbeulng's  Intention  to  sell  bis 
mercfaandtse  and  retire  from  business.  Mo 
the  transaction  must  stand  or  fall  by  tbe 
testimony  relating  to  It,  witbont  refer- 
ence to  the  sale  of  tbe  merchandise.  Tbe 
chancellor  pronounced  herpurcfaase  fraud- 
ulent, and  from  tfaat  decree  she  appeals  to 
this  court.  Tfae  principles  of  law  applica* 
ble  to  this  case  have  been  so  often  de- 
clared that  a  mere  statement  ot  tbem  Is  all 
that  is  necessary.  It  Is  every  man's  duty 
to  pay  bis  debts  as  far  as  be  Is  able,  and 
any  attempt  to  bide  or  secrete  tats  prop- 
erty for  bis  own  benefit  Is  fraudulent. 
And  every  one,  having  knowledge,  actu- 
al or  constructive,  of  such  Intent,  who 
aids  bim  In  bis  attempted  fraud  by  por- 
'  chss'ng  his  property,  even  at  Its  lull  viU- 
ne,  and  for  money.  Is  a  participant  In  the 
fraud,  and  acquires  no  title  against  tbe 
claim  of  creditors  of  tfae  seller.  8  Brick. 
Dig.  p.  515,  §  119;  Crawford  v.  KIrksey,  65 
Ala.  282;  Kellar  v.  Taylor,  90  Ala.  2S9,  7 
Soutb.  Bep.  907;  Gibson  v.  Furniture  Co., 
(Ala.)  9  Soutb.  Bep.  870.  Tbere  Is  an  ex- 
ception to  the  rale.  A  creditor  having  a 
Just  and  legal  demand  against  the  falling 
debtor  may  save  himself,  witboat  Incur- 
ring tbe  law's  displeasure.  Tfalabemuy 
do  by  receiving  money  or  property  at  its 
reasonably  fair  value.  In  payment  ut  bla 
claim.  And  even  though  be  may  know  his 
debtor  Is  falling,  and  that  the  effect  of  tbe 
collection  or  purchase  will  be  to  leave 
blm  without  means  to  pay  his  other 
debts,  unless  some  benefit  beyond  what 
tb?  law  provides  Is  secured  to  tbe  debtor 
by  the  arrangement,  tbe  transaction  wlU 
stand.  3  Brick.  Dig.  p.  517,  §  137;  Hodgea 
V.  Coleman,  76  Ala.  103;  Oordon  v.  Mcll- 
wain,  82  Ala.  247,  2  Soutb.  Bep.  671; 
Tompkins  v.  Henderson,  83  Ala.  391,  3 
Soutb.  Bep.  774;  Dolllns  v.  Pollock,  89  Ala. 
351,  7  South.  Bep.  904.  Tfaere  was  a  great 
deal  ot  testimony  taken  In  thlseaae.  Much 
ot  It  relates  to  uie  value  of  the  propertj 
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at  the  time  Sc1ien]Q]|$  conveyed  It  to  Mra. 
Zelftler.  Od  this  question  tbe  wUnesBes 
differ  very  widely.  We  will  state  oqp  own 
conclusion,  drawn  Irom  the teatinioDy, fur- 
ther on.  Mnny  queHtlona  were  asked  Mrs. 
Zelgler  aa  to  her  meaDH  and  reHources. 
These  were  objected  to.  So  there  was  tee* 
tlmony  tending  to  show  that  Mrs.  Scheu- 
iDg  bad  no  estate  of  her  own.  For  Tea- 
sons  wblcb  win  be  presently  made  appar- 
ent, we  think  each  of  these  lines  of  Inquiry 
was  legitimate.  Mrs.  Zelgler  was  a  widow 
with  three  children.  She  had  an  humble 
home  In  Cullman,  estimated  to  be  worth 
$700.  With  Industry  and  economy,  work- 
Ins  at  laborlouB  occupations,  she  testified 
that  she  had  saved  $200.  This  was  Janu- 
ary 1,  1888.  It  was  her  intention  with 
this  money  to  purchase  goodiB,  and  start 
a  little  notion  store.  There  Is  no  proof  of 
any  other  means  or  reeonrcea  then  owned 
by  or  ATallable  to  her.  About  this  time 
ScheuInK  embarked  in  merchandise  in  Cull- 
man. Mrs.  Zelgler  lent  RcheuiUK  the  $200, 
taking  aa  seenrlty  for  Its  repayment  the 
Joint  note  of  himself  and  wife,  with  waiver 
of  exemptions.  This  note  bears  date  Jan- 
nary  1,1880,  and  was  made  due  six  months 
after  date,  with  interest  from  date.  Un 
April  6,  J88B.  Mrs.  Zelgler  borrowed  from 
her  friend  Mrs.  Mehne,  living  near  Cincin- 
nati, Ohio,  $400,  and  to  secure  Its  repay- 
ment, with  8  per  cent.  Interest,  gave  her  a 
note,  witb  waiver  of  exemptions,  due  at 
12  months,  or  April  6, 18P7.  This  sum,  In 
bank-bills,  was  sent  by  ordinary,  nnr^ls- 
tered  letter,  through  the  mall,  from  Cincin- 
nati, Ohio,  to  Mrs.  Zelgler,  at  Cullman, 
Ala.,  and  was  received  by  her  April  7th, 
8th,  or  9th.  On  April  12, 1SS6.  Mrs.  Zelgler 
lent  this  $400  to  Scbening,  and  for  Its  re- 
payment took  from  htm  the  waive  note  of 
himself  and  wife,  due  at  six  months,  bear- 
ing 8  percent.  Interest.  It  is  not  stated 
that  tbe  money  was  or  was  not  borrowed 
from  Mrs.  Mehne  to  be  lent  to  Scheulng, 
or  that  Mrs.  Mehne  knew  It  was  to  be  lent, 
or  was  lent  to  blm.  These  two  notes, 
with  their  aceroed  Interest,  a  small  ae- 
connt,  and  $50  In  money,  making  In  all 
$700.  were  the  consideration  on  which  the 
deed  from  Scliening  to  Mrs.  Zelgler  was  ex- 
ecuted. Mrs.  Zelgler  did  not  engage  In  any 
bnslneas  until  June.  18H6,  when  she  opened 
a  little  notion  shop,  with  goods  valued  at 
$75.  Mrs.  Zelgler,  Mrs.  Mehne,  and  Scben* 
ingw^ndtber  of  them  related  to  each 
other.  The  foregoing  Is  Mra.  Zelgler's  ac- 
count. Mrs.  Mebne  confirms  her  In  her 
testimony  as  to  the  loan  of  the  money, 
and  remitting  it  through  the  mall  In  un- 
registered letter ;  and  Mrs.  Scheuing  con- 
firms her  as  to  borrowing  the  two  sums 
of  money,  and  giving  the  two  waive 
notes.  Bcheulug  was  not  examined  aa  a 
witness.  There  was  some  testimony  tend* 
Ing  to  show  that  when  these  two  transac- 
tions, and  those  after  noted,  took  place, 
Mrs.  Scheuing  had  no  property.  There 
was  none  that  she  owned  any  property  or 
means  with  wblch  to  make  rnrchases. 
lliere  are  other  noteworthy  features  and 
some  discrepancies  In  the  testimony  of 
Mra.  Zelgler  and  that  of  Mrs.  Mehne,  but 
we  will  not  point  them  out.  It  will  be 
seen  in  what  we  have  stated  that  tbe 
bnslneBB  transactions  ol  these  parties,  as 


testified  to,  while  not  altogether  impos- 
sible, are  nevertheless  peculiar,  and  out- 
side of  tbe  customary  paths  of  human 
dealings.  They  do  not  command  assent 
by  their  reHsonablenesss.  The  second,  or 
larger,  of  Scheulng's  notes  to  Mrs.  Zelgler 
matured  October  12. 1886.  Ten  days  after- 
wards,—Oetober  32,  1886,— Scheuing  and 
wife,  on  the  recited  consideration  of  $700, 
conveyed  to  her  two  lots  In  the  town  of 
Cullman,  and  tv^o  tracts  of  land  in  the 
country, — one  of  80,  and  one  of  40.  acres. 
We  have  stated  above  the  items  which  it  is 
claimed  made  up  this  $700  of  considera- 
tion. Soon  after  the  purchase  Mrs.  Zelgler 
sold  to  Abels  the  40-acre  tract  for  $160, 
and  leased  to  Mrs.  Scheuing,  for  the  bal- 
ance of  that  year, one  of  the  lots,  on  which 
were  standing  some  old  stables.  The 
terms  of  this  lease  are  not  clearly  shown. 
Another  formal  letting  was  made  by  writ- 
ten lease  from  Mrs.  Zelgler  to  Mrs.  Scheu- 
ing, commencing  January  1,1887,  and  to 
ran  10  years.  By  the  terms  of  this  lease 
the  tenant  had  the  privilege  of  erecting  a 
building  or  other  structure  on  the  lot.  and 
was  to  pay  an  agreed  annual  rent  at  $30 
a  year.  Under  this  lease  a  livery  stable 
was  erected  worth  four  or  five  hundred 
dollars.  The  livery  stable  bae  been  kept 
In  the  name  of  Mrs.  Scheuing,  but  has 
been  snperluteaded  and  managed  by 
Scheuing  hlmsell.  The  other  of  the  town 
lots  was  sold  by  Mrs.  Zelgler  to  Mra. 
Scheuing  for  $650.  It  Is  thus  shown  that 
for  the  two  pieces  of  property  she  has 
received  back  $100  more  than  she  claims 
to  have  paid  for  the  four.  After  weighing 
tbe  testimony  with  some  care,  we  have 
reached  tbe  conelaslon  that  tbe  entire 
property  when  sold  to  Mrs.  Zelgler  was 
worth  $950.  Giving  due  weight  to  the 
very  peculiar  and  unusual  circumstances 
brought  to  view  in  this  transcript,  our 
ruling  would  have  been  tbe  same  as  that 
of  the  chancellor,  If  the  case  had  come  be- 
fore us  in  the  flrat  Instance.  Affirmed. 

  CM  Alt.  «) 

BsowH  et  al.  T,  Petebs. 

(Supreme  Court  ((f  Alaliama,  Nov.27,1891.) 

Nzw  TaiAh — Splitting  Judombkt  —  Bbbaoh  or 
Wabrantt— AcoBPTA.itoa  or  Qoods. 

1.  Ad  order  grantlDg  a  new  trial  declared 
tbe  "motion  granted  to  this  ezbent,  JudgnieDt  Bet 
aside  as  to  all  bat  $77.60,  and  parties  allowed  to 
liti^te  as  to  any  balance  claimed  by  plaintiff. " 
Heldj  that  if  tbls  was  an  exercise  oi  the  power 
to  split  np  the  demand  as  a  matter  of  right,  and 
therefore  unauthorized,  the  snbsequent  payinent 
by  defendants  of  the  amoimt  fmr  which  the  Judg- 
ment was  allowed  to  stand  was  an  acceptance  of 
the  grant  of  tbe  new  trial  in  the  manner  award- 
ed, and  therefore  estopped  them  bom  denying 
the  court's  authority. 

2.  Where  lumber  sold  Is  of  saoh  a  quality 
aa  to  jastify  the  purchasers  In  refasing  to  paythe 
contract  price,  and  thoy  notify  the  sdler  of  this, 
and  refuse  to  take  it  except  at  a  price  named  hy 
them,  their  subsequent  use  of  it,  on  not  hearing 
fnmi  the  aeller.  renders  them  liable  for  at  least 
its  market  value. 

Appeal  from  circuit  court.  Dale  county ; 
J.  M.  Carmichaei>,  Judge. 

Action  by  J.  E.  Peters  against  J.  M. 
Brown  &  Co.,  counting  on  tbe  common 
counts.  Judgment  tor  plaintiff,  and  de« 
fendants  appeal.  Affirmed. 
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The  claim  of  plaintiff  wae  founded  opon 
an  alleged  contract  by  which  be  waa  to 
tornlsh  the  defendants  hewed  lumber,  for 
which  be  was  to  receive  f  16.66^  per  thon- 
Band  feet.  Defendants  pleaded  the  Keaeral 
Issue,  and  that  the  plaintiff  did  not  comply 
with  his  contract  to  furnish  them  hewed 
lumber,  bat  had  fnnitohed  them  sawed 
and  planed  lumber,  which  was  not  worth 
as  much  as  they  agreed  to  pay  for  the 
fanwed  lumber,  and  hence  there  was  not 
due  the  plalntltt  the  full  amount  claimed. 
On  the  trial  from  which  this  appeal  is 
taken,  as  is  shown  by  the  bill  of  excep- 
tions, the  plaintiff's  evidence  tended  to 
show  that  he  had  delivered  to  the  rail- 
road, for  transportation  to  the  defend- 
ants, lumber  which  had  been  sawed  and 
planed ;  that  the  defendants,  upon  the  re- 
ceipt of  the  said  lumber,  informed  the 
plaintiff  that  It  was  not  the  lumber  con- 
tracted for,  and  that  they  would  only  give 
f  10  per  thousand  feet  tor  it;  that,  if  this 
was  not  satiBraetury  to  Mm,  the  lumber 
was  subject  to  his  order;  that  plaintiff 
had  not  replied,  and  that  three  days  after- 
wards defendants  need  the  lnmb(>r,  and 
tendered  the  amount  to  the  plaintiff, 
which  he  had  offered  tor  said  lumber,  to- 
wlt,  flO  per  thousand  feet.  Defendants 
testified  that  the  lumber  contracteil  for 
was  to  be  used  for  piling,  and  that  hewed 
lumber  was  far  superior  to  any  other  kind 
for  this  purpose,  and  was  the  only  kind 
of  lumber  they  used  for  piling.  The  bill  of 
exceptions  stated  that, "  under  the  rulings 
of  the  court. the  marketvalaeof  the  sawed 
and  planed  lumber  at  the  time  of  delivery 
wasthenmooDt  tor  which  defendants  were 
liable,  rpon  this  point  the  evidence  was 
In  conflict,  some  witnesses  saying  that  it 
was  worth  f  16.6^  per  thousand  feet,  and 
some  saying  that  it  was  wnrth  only  910. 
The  Jury  found  for  the  plaintiff,  and  as- 
sessed damages  at  f  16.6iEl^  per  thousand 
feet.  The  defendants  asked  the  court  In 
writing  to  charge  the  Jury  *  that  il  they  be- 
lieved the  evidence  they  should  Had  tor  the 
defmdants.'  This  charge  was  refused  by 
the  court,  and  the  defendants  duly  except- 
ed." The  first  trial  In  this  case  was  had  at 
the  January  term  of  the  Dale  circuitcoort, 
1890,  at  which  term  Judgment  was  ren- 
dered for  the  plaintiff  In  the  sum  of  S122.61, 
the  fall  amoant  claimed.  On  motion  of 
the  defendants  to  set  aside  the  verdict  as 
above  rendered,  and  granta  new  trial,  the 
court  granted  said  motion,  and  the  Judg- 
ment entry  recited asfollows:  Judgment 
set  aside  as  to  all  but  f77.50,  and  the  par- 
ties allowed  to  litigate  as  to  any  balance 
claimed  by  plaintiff."  At  the  July  term, 
1890,  of  said  court,  the  defendants  made  a 
motion  to  strike  the  said  cause  from  the 
docket  of  said  eonrt,  on  the  ground  that 
the  record  of  said  court  showed  that  the 
Judgment  bad  been  rendered  in  said  court 
at  the  January  term  In  favor  nf  the  plain- 
tiff, and  that  said  Judgment  had  been  sat- 
isfied by  the  detendants,  and  that  said 
cause  Is  merel.v  a  redocketing  of  the  cause 
in  which  Judgment  baa  been  rendered,  and 
the  record  shows  that  said  judgment  has 
been  satisfied.  This  motion  was  over- 
ruled by  the  court.  On  the  second  trial 
of  the  cause,  at  the  January  term,  1891, 
the  d^ndaots  pleaded  res  aftfntf/eato,  in 
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addition  to  the  other  pleas,  and  among 
other  facts  offered  to  Introdacein  evidence 
the  record  of  the  former  trial  l>etween  the 
same  parties,  about  the  same  subject* 
matter,  and  upon  the  same  pleadings. 
But  this  evidence  was  disallowed  by  the 
court,  and  the  defendants  duly  excepted 
to  this  rnllng.  After  the  rendition  of  th« 
Judgment  In  favor  of  the  plaintiff  at  the 
January  term,  1891,  the  defendants  again 
moved  thecourt  to  set  aside  the  verdict  of 
the  Jury  In  this  cause  on  the  ground  that 
one  of  the  jurors  which  then  tried  the  case 
was  a  Juror  at  the  January  term,  1890. 
The  court  overraled  this  motion.  On  this 
appeal  the  various  rulings  ol  Che  court  ap- 
on  the  motions  and  evidence,  and  the  re- 
fusal to  glvethegeoeral  affirm atlvechargv 
to  the  defendants,  are  assigned  as  error. 

Sayre,  StringfeUow  <fe  Le  Grand  and 
Borden  A  Carmlchael,  for  appellants.  A. 
It,  Mnrtta,  tor  appellee. 

Cloptoh,  J.  Issue  having  been  Joined, 
and  a  verdict  thereon  returned  against 

defendants  for  the  sum  of  f 122.00,  Judg- 
ment was  rendered  at  the  January  term, 
1890,  in  favur  of  plaintiff  for  that  sum. 
During  the  same  term  the  -court,  on  mo- 
tion of  defendants  for  a  new  trial,  set 
aside  the  Judgment,  except  as  to  $77.60, 
and  granted  a  new  trial  as  to  the  residue 
of  plaintiff's  demand.  Defendants,  by  mo- 
tions to  dismiss  the  suit,  made  at  subse- 
quent terms  of  the  court,  and  by  plea, 
raised  the  question  of  the  power  of  the 
court  to  grant  a  new  trial  as  to  a  part  of 
plaintiff's  demand,  leaving  the  Judgment 
tu  stand  In  reference  to  the  balance,  and 
also  the  l<>gal  effect  of  such  order.  On  the 
principle  that  a  Judgment  Is  an  entirety. 
It  may  be  conceded,  as  a  general  proposi- 
tion, that  when  Issue  has  been  formed,  and 
verdict  thereon,  the  court  has  no  authori- 
ty to  sever  the  matter  thus  put  in  issue 
and  found  by  the  Jury.  It  was  so  held  in 
Dale  V.  MoHely,  4  Stew,  ft  P.  871,  which 
was  a  trial  of  the  right  of  property  to  two 
slaves.  Judgment  of  condemnation  as  to 
both  having  been  rendered,  a  new  trial 
was  granted  as  to  one.  and  refused  as  to 
the  other,  which.  It  wae  held,  the  court 
had  no  authority  to  do.  In  the  subse- 
quent case  of  Edwards  v.  Lewis,  IS  Ala. 
494,  though  the  decision  of  the  question 
was  not  necessary  to  Its  determination. 
Justices  Pabbonb  and  Daboar  affirmed  the 
same  principle,  on  the  ground  that  a  Judg- 
ment "cannot  be  severed,  so  as  to  author- 
ise one  execution  for  one  part,  and  an- 
other for  another  part.  **  In  both  of  these 
cases  the  power  of  the  court  to  Impose 
terras  as  a  condition  on  which  a  new  trial 
will  be  granted  Is  recognized.  In  th3  first 
It  Is  said:  "It  wonld  havebepaeompetant 
tor  the  fourt  below  to  haveoflered  theeom- 
plalnaut  his  choice,  to  take  a  new  trial 
for  one  of  the  slaves  on  condition  of  his 
relinqulshlDg  claim  to  the  other:"  and  In 
thelatter, Daroan, C.J. , says:  "Theconrts 
can  always,  In  the  exercise  of  their  discre- 
tion, impose  terms,  as  a  condition  upon 
which  a  new  trial  will  be  granted;"  aag- 
geatlttg,  however,  that  when  the  court 
may  be  dispused,in  Its  discretion,  togrant 
a  new  trial  after  Judgment  Is  rendered  as 
to  part  of  what  Is  recovered  by  the  ver- 


Digitized  by 


Ala.) 


BDFOBD  «.  SHANKOK. 


263 


diet.  It  should  be  set  aulde  entirely,  and 
the  cause  contlnaed  to  await  theaecoud 
verdict;  and  that  the  terms>Bhould  not  be 
tbe  rendition  of  Judsmeut  fur  part  of  the 
demandB  sued  for,  and  tbe  cause  contfn- 
nedlorthe  parposeof  litigating  tUe  reel- 
due.  It  may  be  that  this  mode  of  proceed- 
ing Is  more  technically  correct,  but  the 
practice  of  requiring  a  psrty  asking  a  new 
trial  to  confess  Judgment  for  the  part  of 
plaintiff's  demand  not  contested,  or  to 
pay  It,  as  a  condition  on  wfalcbanew  trial 
is  awarded,  baa  preTailed  too  long,  and 
been  too  nnlformly  followed*  to  be  now 
departed  from  without  snfflclent  reason 
tbehefor.  As  said  by  Cbilton,  J..  In  Ed- 
wards V.  T^wis,  supra :  "There  Is  no  ne- 
cessity for  departing  from  tbe  practice  of 
reqnlring  parties,  wbo  admit  a  portion  of 
a  demand  to  be  Justly  due,  to  confess  a 
Judgment  for  that  portion,  or  even  to  pay 
it.  as  a  condition  for  granting  a  new  trial 
or  a  Gontlnnancs.  *  *  *  I  concede  that 
tba  eonrt  bas  not  tb«  power  to  spilt  op 
demands  as  a  matter  of  legal  right,  but 
can,  in  tbe  Interposition  of  terms,  require 
the  party  asking  a  new  trial  to  submit  to 
snch  terms  as  a  condition  upon  which  it 
wUl  be  awarded ;  and  It  la  well  settled  no 
writ  of  error  will  lie  for  the  parpoae  of 
reveraing  the  exercise  of  snob  discretion. " 
Tbls  practice  subserves  the  ends  of  Justice; 
the  plaintiff  receiving  that  part  of  bisde* 
mand  admitted  by  the  defendant  to  be 
due.  or  at  least  not  contested,  and  the  de- 
fendant is  allowed  the  right  to  litigate  as 
to  tbe  disputed  portion.  The  same  prlncl- 

{)le  has  been  declared  in  respect  tu  reqnir- 
og  acoofeeslun  of  Judgment  for  a  part  of 
the  demand  sued  toras  a  condition  of  con- 
tlnnance.  Davis  v.  McCampbell,  87  Ala. 
609.  It  Is  true  the  order  grantlug  a  new 
trial  as  to  a  part  of  the  amount  recovered, 
by  plaintiff  does  not  expressly  prescribe 
a  confession  of  Judgment,  or  a  consent 
that  It  may  stand  for  the  andlspnted  part 
of  plaintiff's  demand,  as  a  condition  on 
which  the  new  trial  was  awai'ded.  Its 
terms  are:  "Motion  granted  to  this  ex- 
tent; Judgment  set  aside  as  to  all  butsev- 
enty-seven  50-100  dollars,  and  parties  al- 
lowed to  litigate  as  toanybatance  claimed 
by  plaintlO," — apparently  an  exercise  of 
the  power  to  split  the  demand  as  a  mat- 
ter of  legaJ  right.  If  conceded  that  tbe  or- 
der was  anaothuiiied,  so  far  as  It  allows 
the  Judgment  to  have  effect  as  to  a  part  of 
the  sum  recovered  by  the  verdict,  the  legal 
effect  of  the  order  granting  the  new  trial 
as  to  the  residue  wonld  be  to  set  aside  tbe 
Judgment  in  tufo, and  tocontlnoetbe cause 
for  a  new  trial  as  to  that  part  of  plain- 
tiff's demand  which  by  theorder  the  plain- 
tiff was  allowed  to  litigate  on  another 
trial,  only  that  part  of  tbe  order  leaving 
IbH  Judgment  unaltered  to  a  partialextent 
being  unauthorized  and  void.  In  Dale 
V.  Mosely,  supra,  it  was  held  that  the 
new  trial  should  be  entire,  or  not  at  all; 
and  a  writ  of  error  taken  to  reverse  the 

Jodgment  of  condemnation  as  to  the  slave 
n  reference  to  whom  the  new  trial  was 
refused,  while  the  suit  as  to  tbe  other  was 
pending,  was  held  to  l>e  Irregular  and  dis- 
missed. It  also  appears  that  tbe  sum  for 
which  the  Judgment  was  allowed  to  stand 
was  snbsequently  paid  by  defendants. 


This  may  be  regarded  as  a  virtual  consent 
to,  and  acceptance  of,  the  trrant  of  the 
new  trial  in  the  manner  In  which  It  was 
awarded,  and  operated  to  estop  them 
from  a  denia'  of  the  authority  of  the 
court  to  grant  a  new  trial  for  a  part  of 
tbe  sum  recovered  by  the  verdict,  leaving 
tbe  Judgment  lo  full  force  as  tu  the  resi- 
due. From  tbe  foregoing  principles  It  fol- 
lows that.  In  any  view  token  o(  the  case, 
the  court  did  not  err  In  overruling  the  mo- 
tion to  dismiss  tbe  salt,  nor  In  refusing  to 
admit  In  evidence  tbe  record  of  tbe  judg- 
ment  and  tbe  order  granting  a  new  trial. 

Admitting  that  the  proof  showed  a 
breach  of  warranty  of  the  character  and 
quality  of  tbe  lumber  on  the  part  of  plain- 
tiff snfflclent  to  Justify  defendants  in  refus- 
ing to  pay  the  contract  price,  their  nnbse- 
qnent  use  of  tbe  lun'ber  rendered  them 
liable  for.  at  least,  Its  market  value.  The 
mwefaet  that  they  notified  plaintiff  that 
tbe  lumber  was  not  of  the  character  con- 
tracted fur.  and  wonld  not  answer  tbe 
purpose  for-  which  It  was  ordered,  and 
their  offer  to  pay  a  tower  named  price, 
which  was  not  accepted,  did  uot,  under 
tbe  circumstances,  exec^t  them  from 
liability  to  this  extent.  The  evidence  as 
to  tbe  market  value  being  conflicting,  the 
ufflrmatlire  charge  requested  byd^ndants 
was  properly  refused. 

Neither  is  there  error  In  overruling  the 
second  motion  for  a  new  trial.  The  rec- 
ord is  silent  as  to  tbe  offer  of  any  evidence 
showing  the  existence  of  the  facts  on  which 
it  Is  based.  Such  being  the  case,  without 
deciding  the  sufficiency  of  the  facts.  If  es- 
tablished, to  authorise  a  new  trial,  we 
mnst  presume,  in  support  of  tbe  ruling  of 
the  court,  either  there  was  no  evidence,  or 
that  the  evidence  disproved  the  ground  of 
tbe  motlun.  Affirmed. 


—  (K  Ala.  M6) 

BnroRD  et  al.     Sh&nhon  et  al. 
(Suprems  Court  tut  Maimaa.  Nov.  9B,  188L) 

FOiLODVUST  CONVBTAHOBB— BviDSNOa— KXOmir 
■DG8  OT  POSOBJUUU— CONSinSBATIOM. 

1.  In  ejectment,  the  fact  that  defendant  knew 
of  bis  vendor's  insolveocy  does  not  render  ills 
deed  inadmissible  as  against  a  purobaser  at  a  sale 
under  an  attachment  levied  soon  after  the  deed 
was  exocated,  but  before  it  was  recorded,  the 
attaohiu  creditor  knowing  <tf  bis  claioi. 

9.  TnoQghthe  reidted  c<»iBideratlon  of  a  deed 
is  money  "In  hand  paid,  **  It  may  be  shown  that 
the  reu  consideration  was  the  satisfaction  of 
lalor  indebtedness. 

8.  A  motion  to  strike  OQt  all  tbe  testimony 
of  a  witness,  only  a  part  of  whlcb  is  Inadmissi- 
ble, Is  properly  denied. 

4.  A  conveyance  of  land  an  Insolvent  debtor 
In  part  satisfaction  of  prior  indebtedness  is  not 
invalidated  by  a  sabsegnent  and  Independent 
transaction  made  on  the  same  day,  wherein  tbe 
debtor  sells  merchandise  tu  the  vendee  to  settle 
the  rest  of  the  debt,  though  the  vendee  then  pays 
the  debtor  a  small  anm  <»  money  to  balance  the 
aoootmt. 

5.  Where  an  insolvent  debtor  conveys  land  to 
satisfy  prior  Indebtedness  to  a  creditor  with 
knowledge  of  his  insolvenoy,  thongb  the  bard  en 
of  proof  is  on  such  oreditw  to  show,  by  olear  and 
convincing  evidence,  that  the  ooosideration  was 
eounl  to  the  value  of  the  land,  he  need  not  prove 
all  the  leparate  Items  aggregating  snch  indebted* 
ness. 

Appeal  from  circuit  conrt,  Bloant  coua< 
ty ;  John  B.  Tally,  Judge. . 
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EJvctment  by  Bufurd,  McIiCater  &  Co. 
agalDdt  M,  L.  8haDiiuii  and  anotbnr. 
Verdict  and  judgment  for  defetidanta. 
Fl&lntlthi  appeal.  Affirmed. 

The  court  refused  to  g^ve  the  following 
written  cliarges  requested  by  plaintiffs: 
(1)  "If  tlie  jury  believe  from  the  evidence 
that  Shannon  owed  the  plalntlRs  a  Hum 
of  money  before  tbe6tb  day  of  February, 
1886,  tben  the  law  caetH  upon  the  defend- 
ants the  bnrden  of  proving  the  conRidera- 
tJon  of  tbu  conveyance  from  Shannon  to 
Allred  by  clear  and  satlBfactury  proof; 
and  If  the  Jury  further  And  from  the  evi- 
dence that  Ailred  wna  the  nnn-in-iaw  of 
Shannon,  then  the  law  ie  that  defendants 
must  prove  the  component  amounts  ag- 
gregating the  fair  valne  of  the  land;  and 
It  tboy  fail  to  prove  the  different  amounts 
by  Items  which,  added  together,  will 
show  the  payment  of  the  value  of  the 
property  conveyed,  tben  It  is  the  duty  of 
tbejnryto  And  for  plalntllfB.'  (a)  "The 
court  charges  you,  gentlemen  of  the  Jury, 
that.  If  you  believe  the  evidence  in  this 
case,  yon  will  find  that  Allred  either  knew 
or  was  in  possession  of  the  facts  culculat- 
ed  to  stimulate  Inquiry;  and  if  you  find 
the  fact  so  to  be,  and  that  on  the  day  the 
conveyance  was  made  from  Shannon  to 
Allred  that  Allred  paid  Shannon  $25.00  or 
¥30.00  in  money,  then  this  would  render 
the  transaction  frandnlent  and  void  as  to 
plalntlHs,  and  yonr  verdict  should  be  for 
plaintiffs."  (S)  "The  law  requires  the  de- 
fendants to  show  an  Indebtedness  from 
Shannon  to  Allred  equal  to  the  fair  valua- 
tion of  the  land  conveyed  by  Shannon  to 
Allred  on  February  6, 1886;  and  if  defend- 
ants have  failed  to  show  by  clear  and  sat- 
isfactory proof  the  different  Items  of  in- 
debtedness from  Shannon  which,  when 
added  together,  will  aggregate  the  reason- 
able value  of  the  land  at  the  time  It  was 
conveyed  by  Shannon  to  Allred,  then 
plaintiffs  are  entitled  to  a  Judgment  for 
the  land  sued  for ;  and,  If  you  believe  this 
evidence,  you  should  so  find  by  yoor  ver- 
dict.** (4)  "The  court  charges  you,  gen- 
tlemen, that  the  loans  of  f 150.00,  $50.00. 
$35.00.  $25.00,  and  $50.00  are  the  only 
payments  by  Allred  to  Shannon  estab- 
lished by  defendants  by  that  measure  of 
proof  the  law  requires  of  defendants  in 
this  <>ase,  and  this  amount  Is  Insufficient 
to  establish  the  bon&  Sdea  of  the  deed 
from  Shannon  to  Allred,  and  your  verdict 
should  therefore  bo  tor  plaintlfRs  for  the 
lands  sued  for.**  (5)  "The  defendants 
must  prove  the  paymentof  the  reasonable 
value  of  the  lands  conveyed  by  Shannon 
to  Allred ;  and  if  the  Jury  believe  from  the 
evidence  that  the  payments  of  $150.00  at 
one  time.  $50.00  at  another,  $».'i.00  at  an- 
other, $25.00  at  another,  and  $50.00  at  an- 
other, were  all  the  payments  made  by  All- 
red  to  Shannon,  as  established  by  clear 
proof,  then  the  court  charges  you,  gentle- 
men, that  said  deed  Is  fraudulent  and  void 
as  against  the  plaintiffs,  and  your  verdict 
should  be  for  plaintiffs  for  the  lands  sued 
for."  (6)  "The  burden  of  proof  la  upon 
the  defendants  to  show,  by  clear  and  sat- 
Mactory  evidence,  that  Shannon  owed 
Allred  on  the  6th  day  of  February,  1RS6, 
an  amount  equal  to  the  reasonable  and 
market  valae  of  the  land  conveyed,  and 


also  to  show  the  different  amounts  due 
by  Shannon  to  Allred  aggregating  the 
value  of  the  land  conveyed  at  that  time; 
and.  unless  the  jury  believe  the  evidence 
shows  this  to  their  satisfaction,  the  de- 
fendants are  not  entitled  to  recover,  and 
your  verdict  should  be  for  the  plaintiffs 
for  the  lands  sued  for."  (7)  "If  the  jury 
believe  from  the  evidence  that  Allred  got 
$60.00  or  $100.00  worth  of  goods  from 
Shannon  on  February  6,  1886,  In  addition 
to  the  land  conveyed  by  deed  of  that  date, 
then  the  duty  devolved  upon  the  defend- 
ants of  showing,  by  clear  and  satisfac- 
tory evlden'e,  the  existence  of  an  Indebt- 
eduesB  from  Shannon  to  Allred  equal  to 
the  value  of  the  goods  and  land  so  con- 
veyed; and,  unless  the  Jury  brieve  that 
evidence  clearly  establishes  this  a  nount 
of  indebtedness,  the  verdict,  under  the 
law.  should  be  lor  plaintiffs."  (8)  "It  the 
Jury  believe  the  evidence  of  J.  P.  Green  Is 
the  only  evidence  before  them  of  the  sale 
of  both  tbe  land  and  goods,  and  If  they 
further  believe  that  botb  sales  were  made 
at  the  same  time,  and  that  $^.00  or  $30.00 
were  paid,  and  If  there  Is  no  other  evi- 
dence of  said  sale,  and  said  Green  is  un- 
contradicted and  unlmpeached.  then  they 
cannot  disregard  his  testimony  capri- 
ciously; and  If  they  believe  this  testimony, 
in  connection  with  the  other  evidence, 
thm  they  shoald  And  that  the  deed  from 
Shannon  to  Allred  is  void,  and  find  a  vcr^ 
diet  for  plaintiffs."  (0)  "If  the  Jury  be- 
lieve from  the  evidence  that  Allred  bought 
$60.00  or  $100.00  worth  of  goods  from 
Shannon  on  February  6,  1886,  then  the 
burden  of  proof  Is  upon  the  defendants  to 
show  that  Shannon  owed  Allred  an 
amount  equal  to  the  value  of  tbe  goods, 
in  addition  to  the  value  ol  tbe  land ;  and, 
nnleas  this  Indebtedness  la  shown  by  clear 
and  satlsfnctoryproof,  yoor  verdict  shoald 
be  for  plaintiffs."  (lOj  "In  this  case  the 
burden  of  proof  Is  upon  the  defendants  to 
show,  by  clear,  satisfactory  proof,  the 
value  of  the  consideration  passing  from 
Ailred  to  Shannon  for  the  property  con- 
veyed by  Shannon  to  Allred.  and,  in  ab- 
sence of  snch  proof,  to  the  satisfaction  of 
the  Jury,  they  should  find  for  the  plaln- 
^Itrs."  (11)  "The  court  charges  you,  gen- 
tlemen, that  under  the  law  of  this  case, 
and  the  evidence  laefore  you,  If  you  believe 
the  evidence,  the  deed  from  Shannon  to 
Allred  of  date  of  February  6,1SS6,  Is  fraud- 
ulent and  void  as  against  the  plaintiffs." 
(12)  '*The  Jury  cannot  Indulge  In  any  pre* 
snmptlon  of  payment  by  Allred  to  Shan- 
non, but  it  devolves  upon  the  defendants 
to  show,  by  clear  and  satisfactory  proof, 
the  payment  by  Allred  to  Shannon  of  the 
value  of  the  property  conveyed,  and.  If  de- 
fendants fall  to  prove  this,  then  thejnry 
will  find  a  verdict  for  plaintiffs."  (18) 
"There  is  no  proof  before  you,  gen^Iem«k 
of  the  Jury,  of  an  indebtedness  from  Shan- 
non to  Allred  of  $1,400.00,  such  as  the  law 
reqnires  by  clear  and  satisfactory  evi- 
dence." (14)  "There  Is  no  proof  before 
the  Jury  of  an  indebtedness  of  $1,400.00 
from  Shannon  to  Allred,  and  the  Jury  wlU 
not  look  to  any  evidence  abnnt  $1,400.00 
being  due."  (15)  "There  is  no  pniof  be- 
fore yon,  gentlemen,  of  any  Indebtedness 
from  Shannon  to  Allred  of  $1,400.00." 
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(16)  **If  the  jury  believe  the  evideuce  Id 
ttala  cause,  they  Bhould  find  for  the  plaln- 

tlfTB." 

John  C.  Easter  and  Dksktnaon  A  Ball, 
for  appellantB. 

McCi.Ki.LAN,  J.  This  Is  an  action  of  eject* 
meat  proeecated  by  Balord,  Mcl^ster  & 
Co.  asalnst  John  A.  Allred  and  others. 
Plaintiffs  claim  ouder  a  deed  execated  to 
them  by  the  manhal  of  the  United  States 
district  court  lor  the  sootbem  division  of 
the  northern  district  ot  Alabama,  by 
whom  the  land  was  sold  nnder  a  Judg- 
ment and  condemnation  In  attachment 
prosecuted  by  said  plaintlffB  against  M.L. 
Shannon  for  theeojlectlon  <rf  a  debt  exlst- 
\Tkis  prior  to  Febraary  6.1886.  Tbe  at* 
tachment  was  levied  on  theland  February 
11,1886.  The  marshal's  deed  t>ears  date  as 
of  December  1,  18t!>7.  Defendants  claim 
under  a  deed  execated  February  6,  1886, 
prior  to  the  levy  of  the  attachment  by 
Shannon,  the  debtor  and  defendant  In  at 
tachment,  to  John  A.  Allred,  on  a  recited 
conaldaration  of  $700  "In  band  paid." 
This  deed  was  not  recorded  until  Februai7 
25,  1886,  subsequent  to  the  levy.  Shan- 
non's Insolvency  at  the  date  of  his  deed 
to  Allred  may  be  taken  as  having  been 
conceded  on  the  trial  bolow.  For  all  the 
purposes  of  this  appeal.  It  may  be  further 
conceded  that  Allred  had  knowledge  or 
notice  of  his  grantor's  Insolvency.  From 
the  foresolttg  lactH  and  concessions  It  fol- 
lows that  the  burden  was  on  Allred  to 
show  a  conveyance  by  Shannon  to  him  In 
satisfaction  of  an  antecedent  bona  Sde 
debt,  and  substantially  eqaal  in  amount 
to  the  value  of  the  land  conveyed.  In  dis- 
charge of  this  bnrden.  defendants  offered 
the  deed  which  we  have  described.  Its 
fntrodnctlon  In  evidence  was  objected  to 
Ib  Umtne,  on  the  ground  that  "it  was 
traDdnlent  and  void  on  Its  face  as  against 

glalntltfs,  creditors  ot  Shannon,  In  this: 
lecause  said  deed  wasezecuted  on  the  6t1i 
day  of  February,  1886.  and  was  not  filed 
for  record  until  tbe  2Stfa  day  ot  February, 
1886,  and  plaintiffs'  Ueo  on  said  property 
was  acquired  by  the  levy  of  tbe  writs  ot 
attachments  thereon  on  tbe  llth  day  of 
February,  1886.  *•  The  court  very  properly 
overruled  this  objection.  The  delay  in 
putting  the  deed  to  record  shown  In  this 
case  did  not  avoid  It  as  against  an  Inter* 
venlng  attachment  levy ;  and,  moreover, 
It  is  not  controverted  but  that  plalntllfa 
bad  actual  notice  of  Allred'a  claim  of  title 
to  the  land  before  the  levy  was  made. 

2.  The  assignment  of  error  based  on  the 
refusal  of  the  court  to  exclude  testimony 
going  to  show  that  the  consideration  of 
the  deed  was  an  Indebtedness  from  the 
grantor  to  the  grantee  is  untenable.  This 
class  ot  cases  does  not  Involve  an  excep- 
tion to  the  rule  that,  where  a  particular 
valuable  consideration— as  money  pres< 
ently  paid — Is  recited,  another  and  valua* 
ble  consideration,  as  the  satisfaction  of 
a  pre-existing  Indebtedness,  may  be  shown 
in  support  ot  the  deed.  Walt,  Fraud.  & 
Conv.6221:  Bank  v. McDonnell, 89  Ala.434, 
8  Sunth.  Rep.  137. 

8.  It  may  be  that  certain  declarations 
of  Shannon  asto  what  be  was  paying  All- 
red  for  his  services  deposed  to  by  the  wit- 


ness Green,  wre  not  competent  to  prove 
the  debt  relied  on  by  Allred  as  a  consideiv 
atlon  for  the  conveyance  to  him ;  but  this 
witness  also  testified  as  to  the  compensa- 
tion agreed  on  between  Shannon  and  All- 
red  as  the  iatter's  wages.  We  know  of 
no  more  direct  or  approved  method  of  es- 
tabllslilng  the  tact  in  question  than  this. 
The  motion  ot  plaintiff  In  this  connection 
was  to  exclude,  not  only  Shannon's  dec- 
larations, bat  bis  agreement  with  Allred. 
There  was  no  error  in  overruling  It.  Kel- 
lar  V.  Taylor,  90  Ala.  289,7  South.  Bep. 
907;  Baddera  v.  Davis,  SSAla. 867,6  South. 
Bep.  834;  Lowe  v.  State,  SSAla.  S,7SoQth. 
Rep.  97. 

4.  The  evidence  tended  to  show  that  the 
whole  amount  of  Shannon's  Indebtedness 
to  Allred  was$l,400.  On  the  day  on  which 
Allred  pnrebased  tbe  land  Involved  here 
from  Shannon,  In  satisfaction  In  part  ot 
this  Indebtedness,  he  also  purchased  from 
him  a  stock  of  goods  valued  at  820.  or  $26 
more  than  the  balance  of  bis  claim,  and 
paid  therefor  either  820  or  82S  In  money, 
and  the  balance  by  satisfying  that  part  of 
his  debt  not  liquidated  In  theland  trans- 
action. In  view  of  Shannon's  Insolvency 
and  Allred's  knowledge  of  it,  this  latter 
IransHCtion,  Involving,  as  It  did,  a  present 
canh  consideration  in  part,  would  have  iu- 
valldated  the  sale  and  conveyance  ot  tbe 
land  could  the  transactions  be  considered 
as  one,  or  had  there  been  any  connection 
between  the  two.  But  that  there  was  no 
suchctmnectlon  Is  put  beyond  a  doubt, for 
all  our  purooses,  by  the  following  recital 
In  tbe  bill  of  exceptions:  "Theevldence  fur- 
ther tended  to  show,  and  upon  this  point 
there  was  no  controversy,  that  the  deed 
for  tbe  property  In  suit  was  executed  and 
delivered  before  any  negntiatlona  were 
had  with  reference  to  tlie  goods;  that  aft- 
erwards, and  perhaps  on  tbe  same  day, 
Shannon  sold  Allred  groceries,  etc.,  to  pay 
balance  due;  that  after  the  goods  were 
selected  and  Invoiced  they  amounted  to 
some  820  or  825  more  than  tbe  balance, 
and  Allred  paid  that  dlfferenra  In  money.** 
In  view  of  this  recital.  It  la  not  eoncelva. 
ble  bow  the  purobase  of  the  goods  can  in 
any  way  affect  the  prior  and  wholly  dis- 
connected transaction  with  respect  to  tbe 
land.  Yet  the  objectlun  to  tbe  charge 
given  for  tbe  defendants,  and  the  excep- 
tions to  the  refusal  of  tbe  court  ot  charges 
2,  7,  8,  and  9,  proceed  on  the  theory  that 
the  first  transaction,  though  in  and  ot  It- 
self bona  Sde  and  valid,  was  lufected  with 
fraud  and  avoided  by  what  subsequently 
and  wholly  independently  took  place  be- 
tween tbe  parties  In  reference  to  the  stock 
ot  groceries;  while  charges  10  and  12, 
asked  by  plaintiff  and  refused  by  the 
court,  manifestly  tended  to  mislead  the 
Jury  to  the  same  conclaslon.  The  assign- 
ments of  emir  addressed  to  the  court's 
action  on  these  several  charges  are  with- 
out  merit. 

6.  While  the  burden  of  proving  the  prior 
existence  and  present  satisfaction  of  an  in- 
debtedness from  Shannon  to  Allred  In 
amount  equal  to  the  value  of  tbe  land  as 
a  consideration  for  the  deed,  by  clear  and 
convincing  evidence,  was  on  the  dtfend- 
ants,  as  declared  In  many  ot  the  charges 
refused  to  the  plalntlfla.  It  Is  qalta  an  er- 
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rorto  suppoM,  as  ttapse  charges  further 
declare,  that  It  was  eesHntlal  to  prove  each 
separate  item  sgKreKatlDt;  the  requisite 
sum.  Casf^s  may  well  be  Imastned — and. 
Indeed,  this  Is  one  uf  them— where  proof  of 
a  gross  sum  found  tn  be  due,  acknowl- 
edged, and  agreed  to  be  paid,  on  a  settle- 
ment between  thepartfus,  might  well  been- 
tlrely  sattefaetory  to  a  Jury,  though  the 
wltneases  deposing  thereto  had  no  knowl- 
edge whatever  of  the  dealings  between 
the  parties,  or  the  items  of  debit  and 
credit  involved  therein,  which  necessitat- 
ed and  led  up  to  such  settlement.  Such 
Instructions  are  especially  pemlciona  in 
cases  like  this,  where,  it  appears,  both  tbe 
creditor  and  debtor,  tbe  only  persons  who 
ordinarily  would  be  conversant  with  the 
Itemization  of  the  account,  die  before  tbe 
trial  Is  bad.  Charges  1.  8,  6. 11, 13. 14, 16. 
and  16.  asked  by  the  plaintiffs,  either  ex- 
pressly require  proof  of  the  items  of  tbe 
alleged  (ndebtednesti,  or  proceed  on  the 
theory  that  such  proof  Is  essential,  and 
this,  though  the  Jury  might  reasonably  be 
entirely  satisfied  of  the  amount  and  bona 
Sdee  of  the  claim  from  other  competent 
evidence.  And  charges  4  and  5  were  well 
calculated  to  mielend  the  Jury  to  the  con- 
clusion that  they  could  not  find  anludebt- 
eduess  beyond  certain  speciflf  sums  which 
one  witness  testifled  that  Atlred  loaned  to 
Shannon,  because  the  alleged  debt  in  ex- 
cess of  this  amount  was  not  proved,  Item 
by  Item,  though  there  was  abundant 
proof,  even  by  plaintiffs'  own  witnesses, 
that  these  loans  did  not  constitute  the 
whole  Indebtedness,  and  otber  evidence 
tending  to  show  that,  on  settlements 
made  between  the  parties,  tbe  balance  In 
Allred'B  favor  was  largely  more  than  the 
sum  of  these  loans.  Many,  if  not  all,  of 
these  charges  were  faulty  In  other  partic- 
ulars.  but  It  is  unnecessary  to  further  dis- 
cuss them.  Cach  of  tbem  was  properly 
refused.  We  find  no  error  In  the  record, 
and  the  Judgment  of  the  drcoit  court  Is 
afBrmed. 


(M  Alft.  149} 

T.  Caldwbll  et  al. 
{Supnme  Court  of  Alabama.  Dea  fl,  1S8L) 
ABiNitoNiiBirr  or  Hoxbstbid— Lbass. 
Code,  i  2539.  provides  that  when  a  deolara- 
tlOD  Of  (dalm  to  a  homestead  exemption  has  been 
filed  In  the  office  of  the  Judge  of  probate,  leaving 
the  homestead  t^nporanly  or  leasing  it  shall  not 
constltate  an  abandonment.   Held  that,  where 
no  declaration  was  filed,  leasing  the  homestead, 
although  with  tbe  Intention  of  reoconpying  it  at 
the  end  of  tbe  term,  was  an  abandonment. 

Appeal  from  circuit  court,  Macon  coun- 
ty; JAHES  R.  DOWDELL,  Judge. 

Action  of  ejectment  by  Ignatius  Follak 
agalnat  W.  P.  Oald w^  and  others.  J  udg- 
ment  for  d^endants.  Flalntlfl  appeals. 
Keversed. 

W.  F.  Foster,  for  appellant.    Watta  A 

Soa,  for  appellees. 

Stonr,  C.  J.  Follak,  thn  appellant, 
elalma  under  a  pnrcbase  at  sheriff's  sale 
and  sheriff's  deed  made  pursuant  thereto. 
The  Judgment  and  execution  under  which 
he  purchased  were  against  Mrs.  A.  M. 
Kelly.  The  Judgment  was  rendered  in  1881, 
and  soon  thereafter  ezecntlon  was  levied 


on  the  bouse  and  lot  which  are  the  subject 
uf  tbe  present  suit.  Mrs.  Kelly  interposed 
a  swum,  written  claim  of  homestead  ex- 
emption. The  claim  was  not  contested, 
and  no  sate  was  made  under  that  levy. 
No  other  execution  was  issued  on  the 
Jodgment  for  some  years.  All  the  testimo- 
ny tends  to  abow  tbat  the  bouse  and  lot 
were  worth  not  exceeding  $1,000,  and  tbat 
she  occupied  the  property  as  a  residence 
and  homestead,  at  least  until  she  left  the 
premises  in  1S8S.  This  is  the  second  ap- 
peal In  this  case.  Caldwell  v.  Follak,  91 
Ala.  863,  8  South.  Rep.  546.  On  tbe  first 
trial  it  was  shown  tbat,  commencing  a 
few  years  after  tbe  first  levy  and  claim  of 
exemption  In  1881,  executions  had  been  reg- 
ularly issued  and  kept  In  the  hands  of  the 
sheriff  of  the  county,  without  a  lapse  of 
a  term,  until  the  sale  was  made  in  1889. 
Execution  was  issued  In  Mhrcb,  1S88,  and 
returned  by  tbe  sheriff,  without  action.  In 
September  following.  Another  execution 
was  issued  in  September,  1888,  on  which 
tbe  sheriff,  on  February  2, 1889,  Indorsed 
a  levy  on  the  property  sued  fur  In  thla  ac- 
tion, and  returned  the  execution,  with  bla 
indorsement  thereon  "that  be  had  not 
sold  tbe  same  fur  want  of  time  tu  make 
publication."  On  April  2, 1889,  tbe  last  ex- 
ecution was  Issued,  under  which  the  sheriff 
sold  the  property  In  May.  1889,  and  Follak 
tieca  me  the  purchaser,  receiving  the  shei^ 
ifl's  deed.  The  testimony  shows  without 
conflict  that  Mrs.  Kelly  died  in  January, 
1889,  before  the  sheriff  made  any  levy,  aft- 
er 1881.  Su,  whetber  the  levy  made  in  Feb- 
ruary, 1889,  and  sale  made  In  May  after- 
wards, vested  any  title  in  the  purchaser, 
depends  on  the  Inquiry,  had  the  execution 
acquired  a  lien  un  the  house  and  lot  dur- 
ing tbe  life-time  of  Mrs.  Kelly?  Cniesslt 
had  acquired  such  lien  before  her  death  in 
January  preceding,  the  sale  was  void,  and 
Follak  was  without  title.  CodelK86,§^7; 
Hendon  v.  White.  62  Ala.  507;  Sims  r. 
Eslava,  74Ala.694.  On  the  first  trial  It 
was  testified  that  Mrs.  Kelly  had  a  mar- 
ried daughter  living  In  Columbus,  Ga.,  and 
that  In  October  or  November.  1883.  she  left 
the  premises,  and  went  to  ber  daughter's 
home.  She  never  returned,  but  died  at 
her  daughter's,  in  January,  1889.  Tbe 
facts  affecting  her  previous  occupancy  uf 
ttie  house,  and  ber  leaving  it  In  1888,  were 
testified  to  as  tollowa:  **Mr8.  Amanda  M. 
Kelly,  after  Mr.  Kelly's  death,  for  many 
years  resided  on,  occupied,  and  controlled 
said  house  and  lot  before  her  death,  which 
occurred  in  January,  1889:  that  Mrs. 
Kelly,  while  so  in  possession  of  said  house, 
at  different  times  rented  u  portion  of  said 
house  to  other  persons;  that  she  rented  a 
portion  of  said  bouse  to  Mr.  ~,  in  the 
year  1888."  Another  wltneaateatlfled**  that 
Mra.  Kelly  occupied  and  controlled  aald 
house  and  lot  for  some  4.  6,  or  6  years 
past.  •  *  •»  It  was  also  proven  b.v 
plaintiff  that  Mrs.  Kell^  left  Tuskegee  and 
went  to  Georgia  In  October  or  November, 
1888.  The  claim  of  exemption  filed  In 
1881,  when  tbe  first  levy  was  made,  con- 
sisted of  Mrs.  Kelly's  affidavit  of  claim, 
which  was  lodged  with  the  sheriff.  Wehave 
now  stated  everything  which  the  record 
un  the  former  appeal  showed  bearing  on 
the  question  of  Mrs.  Kelly's  abandonment 
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of  her  residence.  The  record  affirmed  that 
It  contained  all  the  evidence.  It  cannot 
be  ffalneald  that,  according  to  the  facts 
then  shown,  the  dwelling  bad  for  years 
been  Bin.  Ktily'a  horaestead.  Renting  out 
some  of  her  rooms,  she  continuing  to  re- 
aide  In  the  taonae,  was  not  a  change  of 
residenra  on  tanr  part.  So,  going  off  on  a 
temporary  visit,  with  the  expectation  of 
returning  and  occnpylng  the  house  as  her 
home,  would  not  be  a  forfeiture  of  her 
homestead.  Boyle  v.  8hulmau,69  Ala.566; 
Lehman  v.  Bryan,  67  Ala.  658.  The  trial 
court  bad  charged  the  Jury,  as  matter  of 
law,  that.  It  they  believed  all  the  evidence, 
they  must  find  for  the  plaintiff.  This  we 
held  was  error.  We  said  It  should  have 
been  left  to  the  }ary  to  determine  with 
what  Intention  Mrs.  Kelly  left  home  when 
she  went  to  Georgia.  On  the  facts  then 
preaented,  we  find  nothing  to  cause  na  to 
change  our  ruling.  We  still  hold  that 
merely  going  off  on  a  visit,  even  though 
it  be  a  long  visit,  If  there  be  nothing  else 
In  the  transaction,  Is  no  forfeiture  of  the 
homestead.  On  the  second  trial  In  this 
case  the  testimony  was  materially  differ- 
ent. Mr.  Motley  testlBed  on  the  second 
trial  "that  Mrs.  Kelly  bad  rented  the 
bouse  and  lot  and  a  part  of  the  furniture 
to  Rer.  Mr.  Jones  at  the  begtnolug  of  1888, 
reserving  a  room  in  the  house  for  her 
board;  and  that  she  had  remained  In  the 
house  until  about  the  let  day  of  May, 
1888,  wh«i  she  left  the  same,  and  went  to 
Georgia,  where  her  daughter  lived,  on  a 
TWttober."  If  the  testimony  had  stopped 
at  tbia  point,  we  would  bold  that  uur  rul- 
ings on  the  former  appeal  woold  be  appli- 
cable to  this.  It  would  still  remain  a 
question  tor  the  }ury  to  Inquire  whether 
In  going  to  fieorgia  Mrs.  Kelly's  intention 
was  to  cease  to  be  a  resident  of  her  former 
dwelling,  or  simply  to  visit  her  daughter. 
Speaking,  however,  of  the  time  Mrs.  Kelly 
left  home  on  that  occasion,  this  witness 
stated  '*tbat  she  [Mrs.  Kelly]  then  rented 
the  house  and  lot  and  a  part  of  the  fur. 
nltnre  td  Mr.  .Tones  for  ten  dollars  per 
month."  This  testimony  la  nowhere  dis- 
puted or  qualified  by  any  other  testimony, 
and  the  bill  of  exceptions  states  it  con- 
tains all  the  evidence.  This  testimony, 
nn^splalned.  If  true,  brings  the  case  direct- 
ly within  section  25W  of  the  Code  of  1886,i 
and  was  a  forfeiture  of  the  homestead  ex- 
emption, even  thongh  Mrs.  Kelly  intend- 
ed to  return  and  reoccupy  the  residence 
after  the  termination  of  the  lease.  It  was 
a  break  or  chasm  in  her  continued  occu- 
pancy, and,  unlike  a  mere  visit  paid,  was 
a  snirender  of  the  exemption,  unless  a  dec- 
laration of  claim  of  homestead  exemption 
had  been  filed  In  the  office  of  the  Judge  of 
probate.  Code,  §§  2-515,2516,  2589;  Stow 
V.  Ullte.  68  Ale.  259;  Sualfe  v.  Argall,  74 
Ala.  473;  Murphy  V.  Hunt,  76  Ala.  438.  It 
Is  nowhere  shown  that  Mrs.  Kelly  had 
made  and  filed  such  declaration  of  claim 
In  the  probate  office.   On  the  testimony 

^Code,  I  2S3S,  provides  that  "whan  a  declara- 
tioD  of  olalm  to  a  homestead  exemption  has  been 
filed  In  the  office  of  the  lodge  of  probate,  leaving 
the  homestead  temporarily,  or  a  leasing  of  the 
same,  shall  not  operate  an  abaDdonment  thereof, 
Off  render  It  Bubjoct  to  levy  and  aale^ "  eta. 


found  in  this  record  the  general  charge 
asked  by  the  plaintiff  ought  to  have  been 
given.  There  is  nothing  In  the  other  ex- 
ceptions. Reversed  and  remanded. 


(96  Ala.  M) 

Hiohland-Atb.  ft  B.  R.  Co.  T.  Matthews 
et  a/. 

(Supreme  Cburt  cif  Alabama.  Dec.  189L) 
BiuiiBKT  DomiM— Uehbdibs  ojt  ABonnre  Owh- 

KBS— DAJljLOBtS. 

1.  Where  a  oorporatiOD  vested  with  the  power 
<^  emlDeot  domain,  and  authorized  its  charter 
to  bnild  Ita  railway  along  a  certain  straet, 
bnilda  its  road  without  the  oonaent  of  the  own- 
ers of  proper^  abutting  thereon,  and  without 
making  thetu  compensation,  such  owners  ntay 
maintain  an  action  at  law  for  the  Injuries  ■uz- 
fered  thereby. 

8.  la  such  case,  plaintUt  may  reoover 
spoctive  damagra. 

Appeal  from  city  coort  of  Birmingham ; 
H.  A.  SHAitFK,  Judge. 

Action  by  Jonathan  Matthews  and  oth- 
ers against  the  Highland -A venue  &  Belt 
Railroad  Company  for  damages.  Jodg- 
raent  for  plaintiffs.  Defendant  appeais. 
Affirmed. 

Id  this  action  plaintiff  sought  to  recov- 
er damages  tor  injuries  caused  by  defend- 
ant to  bis  lot  by  the  constmctinn  ol 

an  embankment  along  the  avenue  upon 
which  the  lot  adjoined.  To  thecomplaint 
as  amended  the  defendant  demurred, 
among  others,  upon  the  ground  that  the 
plaintiff  cannot  recover  damages  tor  per- 
manent injury  to  the  land,  in  this  form 
of  action.  This  demurrer  was  overruled. 
The  court,  at  the  request  of  the  plaintiffs, 
gave  the  following  written  charges:  (1) 
"The  rule  by  which  the  damages  are  to  be 
estimated  in  this  case  Is  the  difference  be- 
tween the  market  value  of  the  property 
Immediately  before  the  taking  orln]ury 
and  such  value  Immediately  after  the  tak- 
Ing  or  Injury  caused  by  the  consCructlun 
of  tbe  railroad;  Id  other  words,  the  dlm- 
Inntlon  In  value  at  the  time,  produced 
thereby.'"  (2)  "Market  value  ta  the  price 
which  the  property  will  bring  when 
offered  for  sale  In  the  market,  not  at  a 
forced  sale  on  short  notice,  but  after  such 
reasonable  time  as  would  be  ordinarily 
taken  to  make  a  sale  of  like  property.  It 
is  the  highest  price  which  at  such  sale 
tfaosn  having  the  ability  and  the  occasion 
to  buy  are  willing  to  pay."  (8)  "It  the 
Jury  arc  reasonably  satisfied  that  the 
overflow  of  water  on  plaintiffs*  property 
Is  Increased  by  the  embankment  erected 
by  the  defendant  for  their  railroad,  then 
this  Is  a  circnmstance  to  be  considered  by 
you  in  estimating  any  damage  to  tbe 
market  value  of  the  plaintiffs'  propertv." 
(4)  "Plaintiffs  are  entitled  to  Just  com- 
pensation for  all  injury  done  to  .plaintiffs' 
property  by  the  construction  of  d^nd- 
ant's  railroad  on  the  embankmentinfront 
of  the  property,  and  the  fact  that  prop- 
erty along  tbe  line  of  defendant's  railroad 
appreciated  In  value  generally,  or  was 
generally  benefited  by  tbe  construction  ot 
the  railroad,  cannot  be  considered  by  you 
to  dtmlplsh  or  as  a  set-off  to  any  special 
damage  that  yon  may  find  to  have  been 
done  to  plaintiffs'  property,  resulting  in 
a  reduction  of  Its  market  value  by  the  eun- 
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fltroctlon  of  defendant's  rallrond."  The 
defendant  8eparatt))y  excepted  to  the  giv- 
ing of  each  al  ttaeee  charges,  and  alau  eep- 
arately  excepted  to  the  coart'a  refusal  to 
give  each  ol  the  following  written  charges : 
0)  "That  the  plaintiffs  are  not  entitled 
to  recover  as  damages  the  difference  be- 
tween the  valne  of  the  property  before  the 
construction  of  the  railroad  and  the  value 
thereof  after  snctt  consfcrnctlon."  (2) 
"That  the  coat  of  filling  the  lot  up  to  tne 
level  of  the  railroad  is  not  the  measure 
of  damages  In  this  caiie,  and  the  Jary  can- 
not consider  such  cost  in  estimating  dam- 
ages." (3)  "That  in  estimating  damages 
the  Jury  cannot  consider  the  permanent 
Injuries,  It  any,  which  the  plaintiffs  have 
sustained  by  reason  of  the  construction 
of  the  railroad  la  Avenne  E,  In  Iront  of 
the  plaintiffs*  lot."  (4)  ** That  In  estimat- 
ing damages  the  lury  cannot  take  into 
consideration  the  smoke,  rumbling,  shak- 
ing, or  noise  Incident  to  the  operation  of 
the  railroad  along  Avenue  B."  There 
was,  on  the  first  trial,  Judgment  (or  the 
plaintiff  In  the  anm  of  #760.  Upon  the 
court's  granting  a  new  trial,  from  the  rul- 
ings In  which  the  present  appeal  Is  prose- 
cuted, there  was  Judgmpnt  for  91,000. 

Alex.  T.  LoDdozit  for  appellant.  Cbls- 
bolm  dk  Wbalttyf  for  appellees, 

Walkbb,  J.  This  was  an  action  to  re- 
cover damages  caused  to  the  plaintiffs' 
lot  near  thedtyof  Birmingham  by  the 
eonstmctlon  ot  an  embankment  for  the 
track  ol  the  defendant's  railroad  in  the 
street  or  highway  apon  which  the  lot 
abutted.  It  was  alleged  In  the  complaint, 
and  there  was  evidence  tending  to  show, 
that  the  defendant  is  a  corporation 
clothed  with  the  right  to  call  Into  exercise 
the  power  of  eminent  domain. and  author- 
ised by  Its  charter  to  build  its  railroad 
along  the  street  or  highway  In  question, 
and  that,  without  the  consent  of  the 
plaintiffs  and  without  making  them  com- 
pensation. It  built  its  railroad  upon  a  flll 
or  embankment  madeln  front  otthe  plain- 
tiffs' lot,  and  thereby  obstructed  the  In- 
gress and  egress  to  and  from  such  lot,  and 
otherwise  Injured  It.  The  averments  and 
proof  show  that  a  corporation  invested 
with  the  privilege  ot  taking  private  prop- 
erty for  public  use  has.  In  the  construc- 
tion of  Its  works.  Injured  such  property 
without  first  paying  compensation  for 
sncli  Injury.  This  constitutes  a  violation 
of  the  rights  secured  by  section  7  of  ar- 
ticle 14  ot  the  constitution  of  Alabama. 
For  the  redress  ot  such  a  wrong  an  ac- 
tion at  law  lies.  The  jurisdiction  ot  a 
court  of  equity  to  prevent  the  commis* 
slon  of  such  a  wrong  is  not  based  upon  the 
absence  or  inadequacy  ot  legal  remedies 
for  the  recovery  of  damages  tor  the  wrong 
when  it  has  been  consummated.  The 
recognised  equitable  remedies  may  find 
support  upon  either  ol  twoirronnds:  (1) 
Upon  the  special  Jurisdiction  ot  courts  ol 
equity  to  confine  corporations  to  the  ex- 
ercise ot  the  powers  conferred  upon  them 
by  law;  and  (2)  upon  the  Inadequacy  of 
legal  remedies  to  protect  theconstltnttonal 
right  In  Its  entirety,  courts  of  law  being 
unable  to  compel  the  payment  of  compen- 
sation to  the  property  owner  before  bis 
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property  Is  taken,  injured,  or  destroyed. 
Railway  Co.  v.  Wltherow,  82  Ala.  190,  3 
South.  Rep.  23;  East  &  W.  R.  Ctt.  v. 
East  T.,  V.  &  G.  R.  Co.,  75  Ala.  276. 
The  property  owner,  however,  may  fail  to 
avail  himself  of  the  preventive  equitable 
remedies,  and  rely  upon  his  action  at  law 
for  the  redress  ol  the  wrong  after  It  has 
been  committed.  If  his  land  has  been 
taken  without  his  consent,  and  without 
having  been  duly  acquired  by  condemna- 
tion proceedings,  be  can  maintain  eject- 
ment for  its  recovery.  Hooper  v.  Rcdl- 
way  Co.,  78  Ala.  213;  Railroad  Co.  v. 
Jones,  68  Ala.  48.  If  his  property  has  not 
been  so  taken,  bnt  has  been  Injured  by 
the  construction  of  the  defendant's  works, 
he  may  sue  at  law  to  recover  damages  (or 
such  Injury.  Jones  t.  Railroad  Co.,  70 
Ala.  227.  Such  actlans  have  been  main- 
tained In  this  court  without  question, 
and  we  are  unable  to  discover  any  rea- 
sonable ground  upon  which  the  right  to 
maintain  them  can  be  controverted. 
Railway  Co.  v.  Coskry,_{Ala.)  9  South. 
Rep. 202;  Railway  Co.  v.  Williams,  Id.  208; 
Evans  v.  Railway  Co.,  90  Ala.  54, 7  South. 
Rep.  758;  aty  Council  v.  Townsend,  80 
Ala.  489.  2  South.  Rep.  1^;  City  Council  v. 
Maddox,  89  Ala.  181.  7  South.  Rep.  488. 
The  property  owner  may  waive  formal 
condemnation  proceedings,  and  yet  re- 
cover such  damages  as  be  may  suffer  In  his 
property  by  raason  ot  the  building  ot  the 
rtUlroad  upon  or  near  It.  Railroad  Co.  v. 
McGebee,  41  Ark.  202;  C.  S.  v.  Manofaet- 
wring  Co.,  112  U.  S.  645,  5  Sup.  Ct.  Rep. 
806;  Cohen  v.  Railroad  Co..  (Ean.1  8 
Pac.  Rep.  188.  A  claim  In  the  complaint 
of  damages  which  the  plaintiffs  are  not 
entitled  to  recover  in  this  action  does  not 
Impair  the  right  to  maintain  the  suit.  A 
demurrer  to  a  complaint  which  states  a 
good  cause  ot  action  Is  not  the  proper 
mode  of  evoking  a  decision  of  the  court  as 
to  the  rule  to  govern  In  the  admeasure- 
ment of  damages  for  the  injury  alleged. 
Kennon  v.  Telegraph  Co.,  (Ala.)  9  South. 
Rep.  200;  Carl  v.  Railroad  Co.,  46  Wis.  625, 
1  N.  W.  Rep.  295.  There  was  no  error  In 
overruling  the  demnrrers  to  the  com- 
plaint. 

The  principal  contmtlon  In  the  case  is 
upon  the  rulings  ot  the  trial  court  on  the 
question  of  the  measure  ot  damages.  The 
appellant  Insists  that  the  plaintiffs  could 
notbeentitled  to  recoverprospectlve  dam- 
ages, that  they  were  treating  the  obstruc- 
tion complained  ot  as  anulsance,  and  that 
In  an  action  for  the  injury  caused  thereby 
their  recovery  could  not  go  t>eyond  the 
damages  sustained  priorto  thecommence- 
ment  of  the  suit.  In  the  Alabama  cases 
against  municipal  corporations,  the  meas- 
ure of  damages  fur  injury  caused  to  abut- 
ting property  by  changes  In  the  grades  of 
streets  or  sidewalks  has  been  stated  to  be 
the  difference  In  the  market  value  of  the 
property  before  and  after  the  act  com- 
plained of.  aty  Council  v.  Maddox,  89 
Ala.  181,  7  South.  Rep.  433;  City  Council  v. 
Townsend,  SO  Ala.  489,  2  South.  Rep.  1^. 
The  appellant  contends  that  those  au- 
thorities are  not  applicable  here.  It  is 
true  that  the  rule  contended  for  by  the  ap- 
pellant Is  supported  by  the  decisions  in 
several  states.  In  Dllne  v.  Railroad  Co., 
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101  N.  T.  98,  4  N.  E.  Rep.  536,  tbe  aait  wan 
by  an  abutting  owner  to  recover  damugea 
BUHtalned  from  the  constroctloD  of  a  rail- 
way In  the  street  trontioff  hlu  premises, 
and,  alter  a  Inll  consideration  ol  the  ques- 
tion of  tbe  measnre  of  damages.  It  was 
held  that  tbe  plaintiff  coold  recover  only 
temporary  dasiaRes;  that  is,  sarb  dam- 
ages as  bad  been  sustained  op  to  the  com- 
mencement of  the  action.  This  rnllug  bus 
been  adhered  to  In  later  cases  arisInK  in 
that  court,  and  some  other  courts  have 
reached  similar  concluRions.  Carl  v.  Rail- 
road Co..  46  Wis.  625,  1  N.  W.  Rep.  295;  6 
Amer.  A  Eng.  Edc.  Law,  695,  note  4. 
There  are  evidences  In  the  later  New  York 
cases  that  that  court  has  not  remained 
satisfied  with  the  decision  In  the  Ullne 
Case.  Tbe  InconveDiences  which  have  been 
developed  In  the  attemptfl  to  adhere  to 
that  ruling  have,  however,  been  obviated, 
In  a  great  measure,  by  encouraging  such 
nhllts  as  permitting  damages  for  perma- 
nent Injury  to  property  to  be  assessed  In 
Buch  cases  il  thedefendant  failed  to  invoke 
the  benefit  of  the  decision  against  tbe 
propriety  of  this  course,  thus  allowing 
the  ruleastothemeasure  of  damages  to  be 
determined  by  tbe  acquiescence  of  the 

Iiartles,  rather  than  by  the  law,  or  by  al- 
owlnffa  Judgment  for  post  loss  of  rentals, 
and  In  the  same  case  granting  an  lujunc- 
tlOD  restraining  the  tnrtlier  operation  and 
maintenance  of  the  road,  unless  the  de- 
fendant paid  a  certain  sum  nqual  to  tbe 
amount  of  depreciation  In  the  value  of  tbe 
property,  an  lor  a  permanent  appropria- 
tion. Pond  V.  Railway  Co.,  112  N.  T.  186, 
38  N.  E.  Rep.  487:  »  Sedg.  Dam.  (8tb  Ed.) 
465-476,  where  there  la  a  review  and  crit- 
icism of  tbe  New  York  cases.  Tbe  princi- 
pal reasons  anggeated  for  limiting  the  re- 
covery In  a  case  like  this  one  to  the  dam- 
ages sustained  up  to  the  commencement 
of  the  suit  are  (1)  that  when  the  defend- 
ant has  paid  the  permanent  damages  It 
■honld  have  a  clear  title  to  the  property 
taken,  and  such  title  cannot  be  acquired 
as  a  result  of  a  Judgment  against  It  In  an 
action  for  trespass  or  fur  a  nuisance;  and 
(2)  that  tbe  person  Injured  by  a  nnlsance 
may  have  It  abated,,  and  it  would  be  un- 
Jnift  to  allow  Uie  plaintiff  to  recover  dam- 
ages  for  tlie  permanent  Injury  caused  to 
his  property  by  the  naisance.  and  still  re- 
tain the  right  to  bring  sobsequettt  addons 
for  damages  caused  by  a  contlnnance  of 
the  nuisance,  and  also  the  right  to  have 
tbe  nuisance  Itself  abated  at  any  time. 
Tbe  flrat  of  these  reasons  can  have  no 
weight  on  this  case.  The  counsel  tor 
the  plaintiffs  expressly  waived  the  right 
to  recover  compensation  for  the  p-oper^ 
which  was  taken  by  the  defendant.  The 
claim  was  for  damages  for  the  injury  to 
tbe  lot  abutting  on  the  street  where  the 
obstruction  was  made.  The  plaintiffs* 
entire  claim  would  be  satisfied  by  tbe 
payment  ol  damages.  If  the  defendant 
bad  had  those  damages  assessed  In  con- 
demnation proceedings.  It  would  have 
aeqalxvd  no  title  to  the  Injured  property. 
It  Is  no  objection  to  a  Judgment  for  the 
whole  damages  In  this  case  that  tbe  de- 
fendaut  does  not  thereby  get  title  to 
property  which  It  has  not  taken,  and 
which  It  does  not  seek  to  acquire.  When 


compensation  has  been  made  to  the  plain- 
tiffs lor  the  Injury  to  their  property,  they 
can  no  longer  disturb  the  defendant  on 
that  account.  The  other  reason  sug- 
gested implies  that  the  obstruction  com  • 
plained  of  must  be  treated  as  an  abatable 
nuisance.  It  was  not  so  treated  In  this 
case.  There  is  nothing  In  tbe  complaint 
or  In  the  evidence  to  Indicate  that  the  era- 
banknienc  or  fill  was  constructed  other- 
wise than  as  the  defendant  would  have 
been  authorised  to  construct  It  If  tbe  dam- 
ages occasioned  thereby  to  the  plaintiffs' 
property  bad  been  tirst  assessed  and  paid. 
If  tbe  Injury  was  such  that  final  comjKn- 
sation  therefor  could  have  been  made  In 
condemnation  proceedings,  Its  character 
was  not  changed  by  the  fact  that  such 
proneedlngs  were  not  resorted  to.  There 
is  no  magic  In  such  proceedings  to  compel 
a  resort  thereto  in  order  to  obtain  an  as- 
sessment of  damages  for  an  Injury,  the  lull 
damages  from  which  in  any  other  pro- 
ceeding would  be  regarded  as  legally  un- 
ascertalnable  or  as  Incapable  of  recovery. 
Damages  which  can  be  as6es»ed  In  con- 
demnation proceedings  can  be  assessed 
Just  as  well  In  an  ordinary  action  ot  law. 
It  Is  not  perceived  why  the  payment  ol 
the  damages  awnrded  on  a  formal  con- 
demnation could  be  any  more  effectual  to 
prevent  the  maintenance  of  subsequent 
suits  by  the  property  owner  than  would 
tbe  payment  ot  a  Judgment  of  a  court  ot 
law  for  damages  tor  exactly  the  snme  In- 
Jury.  Tbe  grievance  of  tbe  plaintiffs  Is 
that  they  have  not  been  paid  lor  the  in- 
Jury  caused  to  their  lot.  Tbat  claim  can 
be  fully  satleflnd  by  payment  of  a  Judg- 
ment for  damages.  There  Is  nothing  to 
indicate  tbat  tbe  maintenance  In  its  pres- 
ent condition  of  the  structure  erected  by 
tbe  defendant  In  front  of  the  plaintiffs'  lot 
will  furnish  them  with  any  legal  cause  of 
complaint  after  they  st>all  have  been  paid 
lor  the  injury  to  their  property.  The 
plaintiffs'  entire  caoae  of  action  can  be 
disposed  of  Just  as  effectually  In  this  suit 
as  in  any  othor  form  ot  proceeding.  It  the 
structure  In  question  Is  of  a  permanent 
character,  Its  existence  and  continuance 
In  Its  present  condition  constitute  but  one 
wrong.  Future  and  past  damages  on  ac- 
eonnt  of  It  are  attributable  to  but  one 
cause.  To  allow  successive  salts  tor  the 
recovery  of  such  damages  In  parts  woald 
amount  to  giving  several  causes  of  action 
for  a  single  tort.  Tbis  would  be  In  viola- 
tion of  the  principle  that  fresh  damage, 
without  a  fresh  Injury,  does  not  authorise 
a  second  or  subsequent  action.  That 
cases  like  the  present  one  come  within 
this  principle  Is  the  generally  accepted 
view.  The  New  York  rule  of  damages  re- 
coverable at  law  has  not  prevailed  In 
analogous  cases  decided  In  other  Jurisdic- 
tiona.  New  York  El.  R.  Co.  v.  Fifth  Nat. 
Bank,  185  U.  S.  432, 10  8up.  Ct.  Rep.  743. 
In  O'Brien  v.  Railroad  Co.,  119  Pa.  St.  194, 
18  Atl.  Rep.  74,  tbe  action  was  tor  dam- 
ages to  property  caused  by  excavations 
made  along  the  street  upon  which  the 
property  abutted.  It  was  held  that  the 
Injury  was  single  and  Indivisible,  and  that 
the  damages  could  not  he  severed.  In 
Fowle  V.  Railroad  Co..  112  Maes.  334,  It 
was  held  that  tbe  plaintiff  could  recover 
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tor  proBpective  aB  well  as  past  injury 
caosed  by  tbe  coDittruction  of  a  road-bed 
Id  SDcb  a  manner  aa  nnneeeBaarlly  to  turn 
tbecnrrent  of  a  stream  airalnBt  bis  laud 
and  wBBb  away  hlB  boU.  Jd  Ballroad  Co. 
V.  Loeb,118  111.21)3,8  N.  E.  Bep.  46U.  It  was 
decided  that  for  takins  or  Injuring  land 
by  tbe  permanent  Btructures  of  a  railroad 
there  abonld  be  bat  one  mapoDse  in  dam- 
agea.  The  reasonable  rule  on  the  aul>]ect, 
and  tbe  one  which  is  maintained  by  the 
preponderance  of  the  antboritia,  1b  that, 
where  permanent  strGctures  are  erected 
Boas  tocanse  a  depreciation  In  valne  of 
adjacent  or  contigooas  realty,  the  Injared 
party  may,  and  therefore  must,  recover 
compensation  in  one  action  for  tbe  entire 
loss,  (1  Sedg.  Dam.,  8tb  Ed.,  S  95;  5  Amer. 
&  Ens.  Eqc.  Law,  20;  Ball  way  Co.  t. 
Bberle,  110  Ind.  642, 11  N.  E.  Bep.  467;  City 
of  North  Vernon  Yoegler,  103  Ind.  314. 
2  N.  E.  Bep.  821 ;  Troy  r.  Ballroad  Co.,  23 
M.  H.  88;)  and  that  the  damages  In  such  a 
case  are  to  be  measured  by  the  deprecia- 
tion In  the  market  value  of  tbe  property 
caused  by  tbe  stractnre  In  question,  (  3 
Seds.  Dam.  414.)  The  result  is  thut  the 
rule  as  to  the  measnre  of  damages  which 
baa  been  stated  In  the  Alabama  cases 
against  monlclpa!  corporations  for  sim- 
ilar Injuries  to  property  Is  equally  appli- 
cable here.  The  charges  glren  by  the  trial 
court  on  tbe  qnestlon  of  the  measure  of 
damages  are  in  harmony  with  tbe  rule 
above  announced.  Tbe  chaises  upon  that 
subject  which  were  requested  by  the  de* 
fendant,  and  refused  by  the  court,  were 
to  the  effect  that  prospective  damages 
were  to  be  excluded.  As  the  evidence 
tended  to  show  that  the  obstruction  com- 
plained of  Is  of  a  permanent  character, 
causing  permanent  Injury  to  plaintiffs' 
lot,  those  charges  were  properly  refused. 
Tbe  rulings  of  tbe  court  Involving  other 
questions,  though  assigned  as  errors, 
were  not  Insisted  upon  In  the  argument 
for  tbe  appellant,  and  for  that  reason  wlU 
not  be  considered.  Affirmed, 


(»  Ais.  «n) 

BLTTOM  IiAND  Co.  v.  SOHTH  A  NOBTH  ALA. 

R.  Co. 

(j8uprenw  Court  of  Alabama.  Nov.  Si,  1S9L) 

BSS  JCDIOATA  —  RlILSOAD  C!0MPl.lnH8  —  USB  Or 

BisHT  or  Wat— Bbhtioii  or  Dspon— Encr- 

MINT. 

1.  Id  ejectment  for  land  held  by  defendant 
railroad  compaoy  as  a  rif^ht  of  way,  wblch 
plaintiff  alaimed  to  hold  as  trustee  for  right  of 
way  of  other  railroads,  by  reason  of  the  misuser 
of  defendant  in  erecting  thereon  a  freight  depot, 
etc.,  it  appeared  that  dofeodant  took  possession 
under  a  tripartite  agreement  made  bj  plaintiff 
land  company,  defendant,  and  A.  &  C.  JEL  Co. , 
by  which  plaintiff  was  to  hold  tbe  land  forever 
as  a  perpetoal  right  of  way  for  all  railroads  do- 
ing Dosiness  in  B. ;  that  afterwards  plaintiff 
brooght  suit  in  eqni^  against  defendant  and  A. 
&  C.  R.  Co.,  wherein  a  final  decree  was  entered 
reciting  tbat  it  appeared  from  "tbe  bill  and  tbe 
admiuions  of  oomplalnant  in  open  court  that" 
defendant  has  complied  with  tbe  agreement, 
and  Is  entitled,  ander  ssid  agreement,  "to  the 
lands  80  designated  and  set  apart  to"  defendant, 
"and,  as  to  all  otber  rights  acquired  for  its  use 
*  *  *  under  said  agreement,  the  said  agree- 
ment remains  unaffected  ^this  decree;"  that  fol- 
lowing the  decree  plolntlnexecuted  a  deed  to  de- 
fendant, oovertng  the  land  in  qoeation,  with  oth- 


er lands,  in  which  It  was  expressly  stipulated 
that  the  right  of  the  defendant  acquired  ay  said 
original  agreement  sbouid  remain  in  fall  force 
and  effect.  J?eld,  that  plaintiff  was  estopped 
from  setting  np  a  olalm  incooslBtent  with  sach 
decree  and  deed. 

9.  A  railroad  company  may  m^ie  any  use  of 
the  land  acquired  by  it  for  a  right  of  way  for  Its- 
railroad,  whicb  contributes  to  the  safe  and  effi- 
cient operation  of  tti<>  road,  and  whloh  does  not 
interfere  with  the  rights  of  property  partainlng 
to  the  adjacent  lands,  and  the  era^on  of  a 
freight  depot  and  otber  stmctures  thereon  was- 
not  a  misuser. 

8.  If  defendant  had  been  guilty  of  a  misusor 
of  Its  right  of  way,  plaintiff  could  not  recorer  in- 
ejectment,  since,  aocording  to  Its  own  allega- 
ttons,  defendant  and  other  railroads  were  enti- 
tled to  possess  and  use  tbe  land  as  a  right  oC 
way. 

Appeal  from  circuit  court,  Jeftenon- 
county;  Jaubs  B.  Hkad,  Judge. 

Ejectment  by  the  Elyton  Land  Company 
against  tbe  South  ft  North  Alabama  Rail- 
road Company  to  recover  a  strip  of  land 
need  by  defendant  as  a  right  of  way  In  tbe 
city  of  Birmingham,  with  other  lauds. 
Trial  washad  by  tbe  court  witbouta  Jury, 
and  Judgment  entered  for  plalntilT,  except 
for  the  strip  In  question,  which  was  ad- 
judged to  defendant, and  plaintiff  appeals. 
Affirmed. 

Alex.  T.  LondoOy  for  appellant.  Hewitt, 
Walker  A  Porter,  for  appellee. 

Walker,  J.  The  land  Involved  In  tbls- 
sult  is  included  in  tbe  description  of  the- 
strips  of  land  lying  on  either  side  of  tbe- 
rightot  way  of  the  Alabama  &  Chatta- 
nooga Ballroad  Company,  which,  by  the 
terms  of  the  contract  of  April  21, 1871,  be- 
tween tbe  Elyton  Land  Company,  the  Al- 
abama ft  Chattanooga  Bailroad  Com- 

Bany.  and  the  South  &  North  Alabama- 
allroad  Company,  were  to  be  held  by  tbe 
Elyton  Land  Company  forever,  as  a  per- 
petual right  of  way  for  all  railroad  com- 
panies doing  basiness  In  and  through  the 
city  of  Birmingham.  That  contract  was 
before  tbls  court  in  the  case  of  the  Ala- 
bama 6.  S.  R.  Co.  V.  South  ft  N.  A.  B.  Co., 
84  Ala.  570,  3  Soutb.  Rep.  286,  and  the  ex- 
tent of  the  right  conferred  by  Its  terms  up- 
ou  tbe  South  ft  North  Alabama  Ballroad 
Company  fn  tbe  right  of  way  of  the  Ala- 
bama ft  Cliattanooga  Ballroad  CompaDT 
was  there  determined.  In  March,  1881, 
the  Elyton  Land  Company  filed  Its  bill  la 
chancery  against  the  South  ft  North  Ala- 
bama Ballroad  Company  and  tbe  Ala- 
bama Great  Southern  Railroad  Company, 
alleging,  In  substance,  the  nlstenee  of  the 
contract  above  r^rred  to,  the  non-com 
pliance  by  the  Alabama  Great  Southern 
Railroad  Company  as  the  Bnccessor  of  the- 
Alabama  ft  Chattanooga  Ballroad  Com- 
pany with  the  conditions  of  said  agreement 
to  be  performed  by  the  former  of  these 
two  companies,  and  tbe  partial  compli- 
ance by  the  South  ft  North  Alabama  Rail- 
road Company  with  the  eondltlona  to  be 
performed  by  It  nnder  said  contract,  so  a« 
to  entitle  tbat  company  to  a  portion  <A 
the  lands  which  It  was  to  recdve  nnder 
tbe  cuiitract.  The  complainant  In  thot 
bill  sought  thereby  to  have  revoked  and 
declared  forfeited  tbe  benefits  stipulated- 
for  by  said  agreement  In  favor  of  the  Ala- 
bama Great  ttwnthern  Ballroad  Company,. 
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and  ol  all  other  rallroadeompantoB, except 
tlie  Soutb  &  Nurtta  Alttbama  Railroad 
Company.  Decrees  pro  conlbsso  were  en- 
tered af^lDBt  both  the  defendants.  A 
final  decree  was  rendered.  In  which  It  wae 
recited  that  "it  appears  from  the  allega- 
tions of  the  bill  and  the  admlsalons  of 
complainant  In  open  court  that  the  South 
A  Nortta  Alabama  Bailroad  Company  has 
compiled  sabstantlally  wltb  the  terms 
and  conditions  ol  the  agreement  ol  April 
!tl,  1871,  and  has  agreed  with  the  com- 
plainant on  the  bonndariee  of  the  lots  or 
parcels  of  land  to  which  the  Sontb  A 
North  Alabama  Bailroad  Company  Is  en- 
titled under  said  agreement,  being  part 
and  parcel  of  the  lands  therein  described ; 
and  as  to  the  lands  so  designated  and  set 
apart  to  the  8oiitfa  ft  North  Alabama 
Railroad  Company,  and  as  to  all  other 
rights  acquired  for  Its  use,  by  said  Soutb 
&  North  Alabama  Railroad  Company  an- 
der  said  agreement,  the  aald  agreement 
remaine  unaffected  by  this  decree."  It  was 
decreed  that  said  agreement  be  revoked, 
annulled,  and  declared  void  andof  noeBect 
as  to  the  Alabama  A  Chattanooga  Rail- 
road Company  and  its  successor,  the  Ala- 
bama Oreat  Southern  Railroad  Com. 
paay.and  as  to  all  other  railroad  compa- 
nies and  all  other  persons;  bat  the  decree 
expressly  reserved  the  right  of  the  Sooth 
A  North  Alabama  Railroad  Company  for 
Its  own  use  under  said  agreement.  The 
concluslra  ellect  of  tbls  decree  upon  the 
rights  ot  the  Alabama  Oreat  Soathem 
Railroad  Company  was  fully  recognised  in 
the  case  above  cited.  The  result  of  the 
decree  was  to  exclude  all  claim  by  that 
company  upon  any  lands  ol  the  Elyton 
Land  Company  covered  by  the  terms  ot 
the  contract  In  qiustlon,  and  to  leave  the 
fnteresli  of  tbe  South  A  North  Alabama 
Bailroad  Company  In  the  strip  of  land  in- 
volved  in  this  suit  undlroiDlshed,  and,  in- 
deed, augmented,  certainly  to  the  extent 
of  tbe  exclusion  of  the  Alabama  Great 
Southern  Railroad  Company  from  partici- 
pation in  tbe  benefltsof  tbecontract.  The 
decree  Jast  referred  to  was  followed  by  a 
-deed,  executed  In  April,  1883,' wboreby  the 
Elyton  Land  Company  conveyed  to  the 
South  &  North  Alabama  Bailroad  Com- 
pany certain  lands,  which  were  accepted 
by  the  latter  company  as  tho  residue  ot 
the  lands  to  which  it  was  entitled  under 
the  contract  of  April  21,  1871.  It  was 
again  recited  In  this  deed  that  the  Elyton 
Land  Company  claimed  that  the  Alabama 
A  Chattanooga  Railroad  Company,  and 
all  other  railroad  companies,  except  the 
South  &  North  Alabama  Railroad  Com- 
pany, had  failed  to  comply  wltb  tbe  terms 
and  conditions  ot  said  original  contract 
or  agreement,  and  that  said  agreement 
was  revoked  and  annulled  as  to  all  other 
-companies  or  persona,  except:  tbe  South  A 
North  Alabama  Bailroad  Company.  It 
wasexpressly  stipulated  In  that  deed  that 
tbe  right  ot  the  grantee  therein,  acqnlred 
by  said  original  agreement,  to  the  strip  ot 
land  36  feet  wide,  a  portion  of  which  Is  In- 
volved in  this  suit,  should  remain  in  fall 
force  and  effect,  but  that  the  rigbt  ot  way 
-over  said  strip  was  abrogated  as  to  all 
other  railroad  companies. 
It  is  contended  for  tbe  appellant  that 


the  agreement  of  April  21,  1871,  together 
with  the  maps  of  Its  property  made  and 
pabltshed  at  that  time,  effected  a  dedica- 
tion ot  the  strips  of  land,  a  portion  ot 
whfch  is  Involved  In  this  suit,  tor  the  pur- 
poses stated  in  tho  agreement,  and  that 
this  dedication  was  irrerocable,and  could 
not  be  affected  by  tbe  decree  and  the  deed 
ot  1882,  above  referred  to.  It  is  further 
contended  that  the  erection  erf  the  depot 
on  the  strip  in  controversy  is  a  misnser 
and  a  diversion  ot  It  from  the  purposes  to 
which  It  was  devoted  by  tbe  dedication, 
which  entitle  the  plaliitlH  to  maintain 
^ectment  fur  the  recovery  of  tbe  property. 
The  consideration  that  railroads  are  de- 
voted to  pnblle  uses  affords  the  Justifica- 
tion lor  the  exercise  of  tbe  power  o(  emi- 
nent domain  tor  the  acqalsltlon  ot  private 
property  for  railroad  purposes.  But  the 
laud  hf^ld  by  a  railroad  company  tor  tbe 
purposes  of  Its  enterprise,  whether  ac- 
quired by  condemnation  proceedings  or  by 
pnrcbflse  from  the  owners,  is,  so  far  as 
the  right  ol  property  is  concerned,  private 
property.  The  incidents  of  private  owner- 
ship  attach  to  it.  The  title  is  In  no  man- 
ner vested  in  the  public  or  In  any  part  ot 
Qie  public  as  such.  Tbe  title  of  the  rail- 
road' company  is  as  exclusive  as  that  ot 
any  sole  grantee  In  a  conveyance  ot  land. 
It  must  use  the  property  for  the  public 
purposes  for  which  It  was  acquired  under 
public  authority.  Though  the  property 
muHt  be  so  used,  still  the  ownunbtp  Is  pri- 
vate, and  the  public  do  not  share  in  such 
ownership.  The  public  are  entitled  to  use 
tbe  property,  but  they  use  it  as  the  prop- 
erty of  tbe  company,  and  the  company  la 
entitled  to  compensation  for  Its  use.  Tbe 
law  secures  to  the  company  the  exclusive 
possession  and  dominion  ot  the  property, 
and  only  requires  that  It  be  devoted  to 
the  purposes  of  public useand convenience, 
to  subserve  which  its  acquisition  was  au- 
thorised. Land  set  apart  for  a  railroad 
right  of  way,  it  accepted  by  the  railroad 
company.  Is  taken  as  the  company's  pri- 
vate property,  and  for  its  individual  prof- 
it, though  such  company,  by  taking  the 
property,  charges  Itself  with  a  pnblic  duty 
as  to  the  use  to  which  the  property  Is  to 
be  devoted.  The  acceptance  by  tbe  com- 
pany Is  In  its  own  behalf,  and  cannot 
properly  be  said  to  be  in  behalf  of  tbe  pub- 
lic. A  dedication  Is  "an  appropriation  of 
land  to  some  public  use  made  by  tbe  own- 
er ot  the  tee,  and  accepted  for  such  ase  by 
or  on  behall  ot  tbe  public.**  The  public  Is 
treated  as  the  grantee,  and  the  gift  Inures 
immediately  to  the  pnblic.  &  Araer.  & 
Eng.  Enc.  Law,  895,  899;  Steele  v.  Sulli- 
van, 70  Ala.  589.  Dedication  Is  not  a  mode 
of  conferring  a  private  property  right  In 
land.  The  only  cases,  not  controlled  by 
special  statutory  provisions  on  tbe  sub^ 
Ject,  in  wbteb  we  have  found  the  donation 
ot  land  tor  railroad  purposes  spoken  ot  as 
a  dedieatlou,  involved  only  the  assertion 
ot  a  claim  to  the  property  In  question  by 
the  railroad  company  itself ;  and  In  such 
cases  the  claim  was  eitbei'  disallowed  or 
was  rested,  not  upon  a  common-law  ded- 
ication, bnt  npon  an  adverse  possession 
by  the  railroad  company,  or  upon  a  state 
of  facts  raising  an  estopped  la  psUa  agidnst 
the  bolder  of  the  legal  title,  which  wonld 
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havepredoded  him  from  asserting  hla  title 
agalDst  any  one  who  had  occupied  and 
Improved  the  land  with  bla  knowledge 
and  consent,  nnder  similar  clrcutn stances. 
Morgan  t.  Railroad  Co.,  06  TT.  8.  716; 
Railway  Co.  t.  Sutor.  66  Tex.  496; 
Daniels  T.  Railroad  Co.,  86  Iowa,  180; 
Forney  t.  Calhonn  Co.. ft6  Ala. 463,5  Soatli. 
Rep.  7d0.  It  seeniB  that  when  the  act  to 
be  relied  npon  ae  the  acceptance  of  a  pro- 
pu8»l  appropriation  of  property  la  to  be 
(lone,  not  by  the  pabllc  or  In  behalf  of  the 
public,  bat  by  an  Individual  or  by  a  pri- 
vate corporation,  Intending  to  take  the 
property  In  Its  own  behalf  tor  use  In  a 
bosinesB  enterprise  to  be  prosecuted  for  Its 
own  profit,  and  the  property  Is  to  be  ac> 
Qutred  as  private  pn^erty  and  for  pHvate 
sain,  so  that  the  pobUc  are  not  to  share 
In  the  ownership  or  In  the  benefits  of  own- 
ership, but  the  new  private  proprietor,  by 
taking  the  property  for  thn  purposes  in 
view,  only  charges  Itself  with  the  duty  of 
using  the  property  for  pabllc  purposes  on 
receiving  compensation  tor  such  use,  then 
such  appropriation  of  the  property,  to  be 
binding  upon  the  holder  of  the  legal  title, 
must  be  effected  by  his  contract,  grant,  or 
conveyance,  nnless  he  has  precluded  himself 
from  asserting  his  title  as  the  result  of  a 
state  of  tacts  which  would  have  a  like 
effect  against  him  in  favor  of  a  purely  pri- 
vate party ;  and  that  it  does  not  follow 
that  sneb  an  appropriation  Is  effected  be- 
cause the  act  of  the  proprietor  would  have 
amounted  to  a  common-law  dedication  If 
the  gift  had  loured  Immediately  to  the  pub- 
lic, and  a  private  ownership  for  private 
profit  bad  not  intervened.  It  seems  that 
a  railroad  company  cannot  hold  its  road, 
lights  of  way,  depot  grounds,  or  other 

Sroperty  against  the  former  proprietor 
liereot,  nnless  Its  alleged  interest  therein 
has  been  secured  to  it  In  one  of  the  modes 
provided  by  law  for  the  Teetlug  of  private 
property  rights  In  private  parties.  In  the 
eases  found  by  us  In  which  the  claim  of 
a  railroad  company  to  such  property  has 
been  rented  solely  npon  a  state  of  facts 
whfeh  would  have  amounted  to  a  dedica- 
tion If  the  appropriation  bad  been  tor  a 

frabllc  use,  such  claim  has  not  been  al- 
owed ;  and  the  rejection  thereof  has  been 
pnt  upon  the  ground  that  snch  an  Inter* 
est  In  property  could  not  be  conferred 
upon  a  private  party  by  what  is  known 
to  the  law  as  a  dedication.  Watson  v. 
Railroad  Co.,  48  N.  W.  Rep.  1129,  a  decis- 
ion hy  the  supreme  court  nf  Minnesota; 
Todd  V.  Railroad  Co..  19  Ohio  St.  514. 

But,  even  it  It  be  conceded  that  the  con- 
tract ol  April  21, 1871,  it  standing  alone, 
should  be  given  effect  as  an  Irrevocable 
dedication  of  the  property  lo  qnestion  as 
a  perpetual  right  of  way  for  all  railroad 
eompanlea  doing  bnsineaa  in  and  through 
the  city  of  Birmingham,  and  that  other 
railroad  companies  couldclalm  the  benefit 
of  that  dedication,  and  would  be  entitled 
to  prevent  the  appellee  from  appropriat- 
ing the  property  to  a  purpose  inconsistent 
with  Its  use  as  a  common  right  of  way, 
yet  the  Elytoo  Land  Company  is  not  now 
In  a  poeltloD  to  assert  aoch  claim  against 
the  Booth  &  North  Alabama  Railroad 
Company.  In  tho  first  place,  !t  plainly 
appears  that  tba  appelant  obtained  th« 


decree  on  the  bllt  In  chancery  above  i» 
ferred  to  by  representing  that  the  appro- 
priation of  lands,  Inclnding  that  Involved 
In  this  suit,  which  was  provided  lor  by 
the  contract  of  April  SI,  1871,  was  condi- 
tional and  revocable,  and  the  adjudica- 
tion that  such  was  the  effect  of  that  con- 
tract was  neceesarlly  Involved  in  the  de- 
cree then  made.  Forthermore,  the  deed 
of  April  28,  1882,  was.  In  effect,  a  final  set- 
tlement and  adjustment  between  the  par- 
ties to  this  suit  of  their  respective  rights 
under  the  contract  of  April  21, 1871.  It 
plainly  appears  from  the  recitals  con- 
tained In  that  deed  that  the  appellant 
tbereby  formally  admitted  that  the  claim 
of  all  other  railroad  eompanles  to  partici- 
pate In  the  use  of  the  atnp  of  land,  a  por* 
tlon  of  which  Is  Involved  In  this  salt,  had 
been  duly  and  rightfully  abrogated,  and 
that  the  appellee's  right  to  the  ezclneira 
use  of  that  land  tor  the  purpose  to  which 
it  was  devoted  by  the  original  contract 
was  fully  recognized.  The  recital  In  that 
deed  of  the  reservation  of  the  appellee's 
right  in  said  atrip,  and  frf  the  forfeiture  of 
the  claims  of  all  other  railroad  companies 
thereto,  was  a  particular  recital  of  mate- 
rial tacts  which  entered  into  the  consider- 
ation moving  to  the  appellee  tor  the  cov^ 
nants  and  releases  then  mode  by  It.  The 
appellant,  having  obtained  the  decree 
above  referred  to  by  representing  the  In- 
strument npon  which  it  now  relies  as  hav- 
ing an  operation  wholly  dlfTerent  from 
that  now  songht  to  be  Imputed  to  It,  and 
having,  In  Its  subsequeu*.  deed,  solemnly 
admitted  asamaterlalfact  that  the  appel- 
lee alone  is  entitled  to  use  the  land  In  dis- 
pute as  a  right  of  way.  Is  now  estopped 
from  setting  up  a  claim  inconsistent  with 
such  representation  and  admission.  Th» 
proceedings  in  the  chancery  cause,  and  the 
recitals  la  the  deed  referred  to,  show  sol- 
emn admissions  by  the  appellant  that  the 
land  In  dispute  was  not  irrevocably  dedi- 
cated, as  is  now  claimed,  and  the  appel- 
lant is  bound  by  those  admissions,  certain- 
ly so  far  as  concerns  Its  present  claim 
against  the  appellee.  Pratt  v.  Nlzon,  V 
Ala.  192, 8  South.  Rep.  761 ;  Jones  v.  Mor- 
ris. 61  Ala.  618;  Talt  v.  Frow,  8  Ala.  643» 
Brown  v.  Hamil,  76  Ala.  606;  Caldwell  v 
Smith.  77  Ala.  167;  Hill  v.  Huckabee,  7C 
Ala.  188;  Bigelow,  Estop.  (5th  Ed.)  SOP 
et  seq. ;  7  Amer.  &  Eng.  Enc.  Law,  7. 

Tbe  extent  of  the  Interest  acquired  bj 
the  appellee  In  the  land  In  dispute  la  te 
use  It  as  a  right  ol  way.  The  appellant 
has  not  deprived  Itself  of  the  right  to  con* 
fine  the  appellee  to  this  particular  use  o*' 
the  property,  though  it  cannot  longer 
claim  that  other  railroad  companies  are 
entitled  to  share  In  such  use.  The  claim 
now  made  Is  that  the  erection  of  a  freight 
depot  and  other  structures  on  the  strip  Is 
a  diversion  of  the  property  from  tbe  pnr^ 
pose  to  which  It  was  appropriated.  In 
tbe  interpretation  of  an  agreement,  re- 
gard Is  to  be  had  to  the  situation  of  the 
contracting  parties  at  tho  time  it  was 
made,  the  occasion  which  gave  rise  to  it, 
and  the  obvious  design  Intended  to  b* 
accomplished.  Tennessee  A  0.  R.  Co. 
East  Alabama  Ry.  Co.,  78  Ala.  444.  For 
reasons  already  stated,  tbe  appellant  can- 
not now  deny  that  the  appropriation  of 
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ttae  property  lor  the  partlcDiar  nae  men- 
tioned was  cundlttouaKaad  that  the  right 
to  participate  In  the  uae  was  forfeitable 
by  any  railroad  company  which  afaould 
fall  witbin  a  reasonable  time  to  comply 
with  tbe  conditions  imposed.  According 
this  meaning  to  tbe  contract,  and  It  Is 
plain  that  the  contingency  of  only  une 
railroad  company  becoming  entitled  to 
the  benefltB  offered  by  the  contract  was 
within  the  purview  of  its  terms.  The  ap- 
pellnnt  has  admitted  bylts  deed  that  such 
contingency  has  happened;  that  nil  rail- 
road companies  other  than  tbe  appellee 
have  forfeited  all  claims  nnder  the  con- 
tract to  the  nse  ol  the  strip  In  dispute; 
and  that  the  right  to  use  It  for  tbe  stipu- 
lated purpose  is  rested  In  the  appellee 
alone.  The  parties  are  to  be  treated  as 
having  contemplated  the  possibility  of 
tbe  appellee  acquiring  the  exclusive  use  of 
the  strip  at  a  right  of  way  for  its  railroad 
alone. 

It  la  to  be  observed  that  another  pro- 
vision of  tbe  same  contract  secured  to  the 
appellee  the  perpetual  and  free  use  ol  the 
right  of  way,  lUO  feet  wide,  ol  the  Ala- 
bama &  Chattauooga  Railroad  Company, 
{Alabama  G.  S.  R.  Co.  v.  South  &  N.  A.  K. 
Co..  84  Ala.  570,  8  South.  Rep.  286;)  so 
that  the  fpsult  of  tlie  appellee's  compli- 
ance with  the  terms  of  the  contract  was 
to  secure  to  It  one  right  of  way  to  be  en- 
joyed by  it  In  common  with  one  or  more 
other  railroad  companies,  and  also  an  ex- 
clusive right  of  way  In  an<ither  atrip.  In 
view  of  the  tact  that  the  use  of  the  right 
of  way  of  the  Alabama  &  Chattanooga 
Railroad  Company  was  secured  to  the  ap- 
pellee, the  question  to  be  determined  Is, 
did  the  appellant,  in  stipulating  for  an  ad- 
ditional right  of  way,  which  might  be- 
come -vested  in  the  appellee  exclusively.  In- 
tend, In  the  event  of  such  right  so  becom- 
ing ezclaslve,  that  the  strip  so  appropri- 
ated should  not  be  occnpied  by  depots  ur 
other  buildings  adapted  to  railroad  pur- 
poses, bnt  should  remain  open  so  that 
tracks  could  be  run  over  it?  Such  a 
meaning  cannot  be  imputed  to  the  con- 
tract, unless  a  railroad  right  of  way  la  an 
Interest  of  such  limited  scope  that  the 
land  Included  therein  must  be  devoted  by 
tbe  rbllroad  company  exclusively  to  a 
track  or  tracks  over  which  trains  may 
pass.  It  la  a  matter  of  common  knowl- 
edge that  tbe  railroad  business  Involves 
tiie  nae,  not  only  of  ears  and  tracka,  bat 
of  buildings  and  Btmctares  of  various 
kinds.  It  was  contemplated  that  the 
«trlp  of  land  In  dispute  In  this  case  should 
be  used  aa  a  right  of  way  In  a  city,  Tbe 
place  was  expected  to  be  the  scene  for  the 
transaction  of  many  phases  of  the  bus!- 
new  different  from,  bnt  incident  to,  the 
mere  act  of  carrying  persons  or  things. 
It  was  to  be  the  place  for  recdving.  deliv- 
ering, storing,  and  transshipping  freight. 
In  such  places  it  is  frequently  necessary 
for  the  convenient  transaction  of  a  rail- 
road bualnesa  to  have  platforms,  ware- 
houses, lumber-yards,  elevators,  cattle- 
pens,  engine-houses,  car-sheds,  depots,  re- 
palrHibope,  and  otber  like  facilities  con- 
tlgnoos  to  tbe  tracks.  Tbe  space  which 
la  commonly  called  the  railroad  right  of 
way  is,  in  populous  localities,  generally 
T.lOso.no.13— 18 


foand  dotted  with  atmctures,  other  than 
the  tracks,  which  are  neceHaary  or  con- 
venient for  the  transaction  of  tlie  buslncM 
of  a  common  carrier:  and  we  think  that 
the  erection  of  such  structures  Is  to  be  re- 
garded 88  within  the  contemplation  of  tbe 
parties  to  a  contract  which  stipulates  for 
the  use  of  land  in  snch  a  locality  as  a  rail- 
road right  of  way.  unlpss  the  contrary 
appears  from  the  terms  (rf  the  contract. 
Ordinarily,  tbe  rlirht  tit  way  of  a  railroad 
company  Is  Its  exclusive  property,  and 
the  company  is  entitled  to  Its  free  and 
unobstructed  use.  Railroad  Co.  v.  Wo- 
mack.  Hi  Ala.  149,  4  South.  Rep.  GIS.  The 
company  is  entitled  to  an  absolute  and 
exclusive  possession,  so  far  as  to  secure 
fully  every  purpose  for  which  the  railroad 
Is  made  and  used.  Tennessee  &  C.  R.  Co. 
V.  East  Alabama  Ry.  Co.,  75  Ala.  624. 
Tbe  queatton  la,  what  are  the  uaes  to 
which  the  right  of  way  may  be  devoted? 
The  Western  Railroad  Corporation  was 
authorized  by  Ita  charter  to  lay  out  its 
road,  not  exceeding  five  rods  wide, 
through  the  whole  length,  and  to  acquire 
such  strip  by  condemnation  proceedings. 
In  reference  to  the  rights  of  tbe  company 
within  this  area,  Shaw,  C.  J.,  delivering 
the  opinion  of  the  supreme  court  of  Mas- 
aacbuaetCB,  said :  "To  the  extent  of  five 
rods,  it  appears  to  us,  the  legislature  In- 
traided  that  tbe  franchise  of  this  corpora- 
tion should  extend,  tor  any  and  all  pur- 
poses Incident  to  the  object  of  Its  creation. 
It  was  contended  In  argument  that  their 
franchise  for  public  purposes  extended 
only  to  the  use  of  this  strip  of  land  as  a 
way,  and  that  it  they  had  occasion  for 
buildings  and  store-houses,  as  Incident  to 
their  operations  as  carriers  of  persons 
and  raerchandlae,  tbey  were  to  be  regard- 
ed, In  their  latter  capacity,  as  carrying  on 
a  dlatlnct  business,  for  their  own  profit, 
and  therefore  that  such  buildings  were 
not  to  come  under  Che  same  franchise. 
But  no  such  limitation  la  contained  In  the 
act  of  Incorporation,  and  none  such  re- 
sults from  the  nature  of  Its  provisions. 
Tbe  establishment  of  tbe  rail  track,  and 
the  maintenance  of  engines  and  cars,  for 
the  transportation  of  persons  and  goods, 
are  all  combined  together,  as  one  public 
object  to  be  attained,  and  the  prlvll^es 
Incident  to  the  other.  No  doubt,  In  prac- 
tice, the  main  use  of  the  atrip  of  land  of 
five  rods  In  width,  in  tne  gzeater  part  of 
its  extent,  will  be  for  snstatnlng  ttae  track 
for  the  trains  to  pass  over.  But  such  re- 
striction of  Its  nee  la  not  found  in  the  act, 
and  therefore,  when  the  corporation  have 
occasion  to  uae  any  part  of  such  strip  of 
five  rods  for  any  of  the  purposes  incident 
to  their  creation.  It  la  within  their  fran- 
chise." And,  under  the  law  of  that  state 
exempting  public  works  from  taxation,  it 
was  decided  in  that  case  "that  this  rail- 
road corporation  la  not  liable  to  taxation 
tor  the  land,  of  the  width  of  five  roda,  lo- 
cated for  the  road,  nor  for  any  buildings 
or  atmctures  erected  thereon, so  that  they 
be  reasonably  incident  to  the  support  of 
tbe  railroad,  or  tu  Its  proper  orconven. 
lent  ase  for  the  carriage  of  paasengera  and 
the  transportation  ot  commodities;  and 
that  this  inclndes  engine  and  ear  hoaBes, 
depots  for  tbe  aceommodatioa  ol  pMSaen. 
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gen,  and  warehoaees  for  tlie  cunveDfent 
receptlun,  preservation,  and  delivery  of 
niercbandlse,  and  all  goods  and  articles 
carried  on  the  road. "  Inhabitants  of 
Worcester  v.  Western  B.  Corp.,  4  Mete. 
(Mass.)  664.  That  court  has.  In  later 
cases,  continued  to  recognise  the  right  of 
a  railroad  company  to  occupy,  with 
bnllilings  OF  other  structnrea,  the  land 
acquired  for  Its  railroad,  so  long  as  the 
mode  of  occnpatlnn  Is  necessary  or  proper 
tor  the  convenient  exercise  of  the  privileges 
and  the  performance  of  the  functions  do- 
fined  by  its  charter.  Proprietors  v.  Rail- 
road Co.,  104  Mass.  1;  Boston  Oas-Light 
Co.  V.  Old  Colony  A  N.  By.  Co..  14  Allen, 
444;  Brainard  t. Ciapp,  lu Gush.  6;  Peirce 
V.  Railroad  Co.,  141  Mass.  481,  6  N.  E. 
Bep.  96. 

In  Railroad  Co.  t.  Watben,  17  III.  App. 
582.  it  was  beld  that  on  land  granted  tor 
"railroad  and  depot  purposes, "  the  com- 
pany could  permit  the  erection  and  use 
by  private  parties,  without  the  payment 
of  rent,  d  eleTators.  com-crfbH.  lumber- 
yards, and  lime-bouses  which  facilitated 
the  bUBineas  of  the  company  in  the  receipt, 
transportation,  and  discharge  nt  freight. 
In  Telegraph  Co.  v.  Rich,  19  Kan.  517,  it 
was  held  that  a  railroad  company  may, 
tor  its  own  use  In  operating  its  road,  con- 
Htract  a  telegraph  line  over  and  along  its 
right  of  way,  and  that  by  sncfa  use  of  the 
property  it  did  not  subject  itself  to  an  ad- 
ditional claim  of  the  original  land-owner 
for  compensation.  The  opinion  of  the 
conrt  was  delivered  by  Judge  Bsbweb, 
now  an  associate  Justice  of  the  qupreme 
conrt  of  the  United  States.  In  the  course 
of  ttie  opinion  it  was  said :  **  In  short,  the 
railroad  company  may  use  Its  right  of 
way,  not  merely  for  its  track,  bat  for  any 
other  building  or  erection  which  reason- 
ably tends  to  facilitate  its  business  of 
transporting  freight  and  passengers,  and 
by  SQcb  nse  in  no  manner  transcends  ttae 
pnrposes  and  extent  of  the  easement,  or 
exposes  Itself  to  any  claim  for  additional 
damages  to  the  original  land'Owner." 
The  authorities  support  ttae  eonclaaion 
that  a  railroad  company  may  make  any 
use  uf  the  land  acquired  by  it  for  use  as 
the  right  of  way  for  Its  railroad,  which, 
directly  or  indirectly,  contributes  to  the 
sate,  economical,  and  efficient  operation 
<^  the  road,  and  which  does  not  interfere 
with  the  rigbts  of  property  pertaining  to 
the  adjacent  lends.  Lewis,  Em.  Dom.  §§ 
584,  588,  and  cases  there  cited;  Oadger  v. 
Railroad  Co..  (N.  C.)  11  S.  £.  Rep.  615; 
Railroad  v.  Deal,  90  N.  C.  110.  The  land 
herein  dispnte  must  be  treated  for  the 
purposes  of  this  case  as  secured  to  the  ap- 
pellee alone  as  an  additional  right  of  way 
in  the  heart  of  a  city.  The  depot  and 
other  structures  erected  thereon  afford 
such  conveniences  and  taciUtles  as  a  rail- 
road company  may  be  expected  to  provide 
for  the  transaction  of  Its  business  In  such 
locality.  The  land  Is  used  for  purposes 
incidental  and  auxiliary  to  the  transpor- 
tation bastness  anthoriied  to  be  con- 
ducted on  and  over  It;  and,  as  the  appel- 
lant cannot  complain  of  the  exclusive 
character  of  the  occupancy,  the  qses 
shown  do  not.  in  our  opinion,  constitute 
a  division  ol  the  propwty  from  the  pur^ 
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poses  to  which  it  has  been  devoted.  The 
couclusion  is  that  the  evidence  does  not 
support  the  claim  that  there  has  been  a 
misuser  by  the  appellee  ot  the  right  of 
way  in  qnestlon.  The  right  to  maintain 
the  action  Is  based  upon  the  alleged  mis- 
user. It  is  not  intended  to  be  admitted 
that,  If  such  mfsnaer  bad  been  shown,  the 
appellant  would  beentltled  to  a  judgment 
In  the  statutory  action  in  the  nature  of 
ejectment  for  land  ot  which  it  could  not 
hold  possession,  because,  according  to  Is 
own  claim,  the  appellee  and  other  rail- 
road companies  were  entitled  to  possess 
it  and  use  it  as  a  right  of  way.  Cincinnati 
V.  White.  6  Pet.  431;  8  Brick.  Dig.  p.  834, 
827. 
Affirmed. 

(N  Ala.  4U) 

lllQHLAND-AVB.  ft  B.  B.  CO.  T.  DUSENBERRT. 

(Supreme  Cov/rt  of  Alc^ma.   Dec.  1, 1B91.) 

IKTOBT  TO  BlCFLOTB— FLBADina. 

FlalntllTs  intestate,  while  In  defendant's 
employ,  received  inJurieB  in  a  colUalon  of  two 
hand-can,  from  vrtdch  he  died.  Tbe  oomplalnt 
in  one  count  succes^vely  attributed  bisdeath  (1) 
to  tbe  aeg'llKence  of  the  foreman  in  cbarse  of 
both  hand-cars;  &)  to  the  negligence  ol  some 
person  or  persona  in  charge  of  tne  rear  hand-car; 
(3)  to  the  defective  and  worn  condition  of  one  or 
both  hand-cars,  arising  from,  or  not  having  been 
discovered  or  remediea  owing  to,  tbe  negUgenoe 
of  defendant,  or  of  some  person  in  Itsaervloewho 
was  iotrusted  by  it  with  seeing  that  tbe  ways, 
works,  and  machinery  or  plant  were  in  proper 
condition ;  and  (A)  to  tbe  negligence  of  some  per- 
son or  persons  in  the  employ  of  defendant,  who 
had  the  superintendence  of  the  moving  of  tbe  rear 
car,  while  in  the  exercise  of  sucb  aoperintend- 
ence.  Seld,  that  snob  count  was  demurrable,  on 
the  groond  that  It  was  uncertain  and  ambiguous 
in  stating  several  independent  oausas  of  action, 
without  disclosing  whloh  one  waa  relied  on  to 
support  plaintifTs  ol^m. 

Appeal  from  city  court  of  Birmingham ; 
H.  A.  Bhadpe,  Judge. 

Action  by  H.  F.  Dnsenberry  against  the 
Highland-Avenue  ft  Belt  Railroad  Compa- 
ny for  the  death  ot  plaintiff's  Intestate, 
alleged  to  have  boon  caused  by  defiend* 
ant's  negligence.  Judgment  for  plalnttlf. 
Defendant  appeals.  Reversed. 

Alex.  T.  liondon,  for  appellant.  WMt' 
taker  A  Wbtttaker,  for  appellee. 

Walkeb,  J.  Demurrers  to  tbe  three 
counts  contained  In  the  original  complaint 
having  beenstutalned,  a  fourth  conrt  was 
added  by  amendment.  This  count  avers, 
in  snbstanue,  that  on  tlie  16th  day  of  No- 
vember, 1889,  tbe  plaintiff's  intestate  was 
an  employe  of  the  defendant  as  a  section 
band  on  Its  railroad,  and  as  each  employe 
was  rightfully  on  one  of  ttae  defendant's 
hand-cars;  and,  while  he  was  riding  on 
the  same,  and  engaged  in  the  line  of  bis 
employment,  another  hand-cnr  was  being 
run  and  moved  over  and  along  said  line 
ot  road,  each  of  said  cars  being  under  ttae 
aaperintnndence  and  control  of  the  tore- 
man  In  cbarge,  and  running  at  a  high  and 
reckless  rate  of  speed,  and  In  close  and 
rceklesB  proximity  to  each  other,  so  that 
by  tbe  carelessness  and  gross  negligence 
of  the  foreman  In  chai^  in  directing  or 
allowing  said  cars  to  run  at  such  a  high 
rate  ot  speed,  and  in  sneh  close  proxlmny 
the  one  to  ttae  other,  tlie  same  eiMtded, 
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or  the  rear  car  ran  Into  the  front  car, 
tbrowlnx  or  knocking  plaintiff's  fnteHtate 
between  nald  cars,  and  thereby  Inflicting 
injuries  from  which  be  died.  The  portion 
of  the  ccimplalnt  Jnst  summarised  titates 
a  cause  of  action  based  upon  the  careless- 
ness and  groHS  negligence  of  the  foreman 
Bs  the  person  harlne  th«  naperlntendence 
and  control  ol  both  hand-cars.  But  the 
complaint  does  not  atop  here.  Immedi- 
ately following  the  averments  already 
mentioned  there  areaddltlonal  allegations 
to  tbe  effect  tbat  said  Injuries  were  caused 
by  reason  of  the  negligence  of  some  per- 
son or  peraouH  in  the  service  or  employ- 
ment of  the  defendant,  who,  at  tbe  time 
of  said  Injariee,  bad  tbe  charge  or  control 
of  the  running,  moving,  or  operating  of 
tbe  rear  band-car,  and  that  one  or  tmth  of 
said  hand-cars  were  In  a  defective  and 
worn  condition ;  that  the  brakes  or  cog- 
wheels to  one  or  both  of  said  cars  were 
in  a  bad  and  defective  condition,  and  that 
said  injaries  were  caused  by  reason  of  tbe 
defect  in  tbe  condition  of  the  ways,  works, 
machinery,  or  plant  connected  wltb  or 
used  In  tbe  business  of  the  master  or  em- 
ployer, and  said  defect  arose  from  nr  had 
not  been  dlseovered  or  remedied  owing 
to  the  negligence  of  the  master  or  employ- 
er, or  of  some  person  In  tbe  service  of  the 
master  or  employer,  and  Intrusted  by  him 
with  tbe  duty  of  seeing  that  tbe  ways, 
works,  machinery,  or  plant  were  In  prop- 
er condition;  that  the  defects  aforesaid 
were  known  to,  orcoold  have  been  known 
to,  tbe  defendant  by  tbe  exercise  of  rea- 
sonable diligence;  and  that  said  injuries 
were  caused  by  reason  of  tbe  negligence 
of  some  person  or  persons  In  the  service 
or  employment  of  tbe  defendant  who 
had  the  superintendence  of  the  moving  of 
said  rear  hand-car  Intrusted  to  ttiem  at 
the  time  of  said  injuries,  and  while  In  tbe 
exerclHe  of  snch  superintendence.  Tbe  re- 
sult of  the  allegations  Is  tbat  tbe  death  of 
tbe  plaintiff's  intestate  Is  in  one  connt  suc- 
cessively attributed  (1)  to  the  gross  negli- 
gence of  the  foreman  in  charge  or  control 
of  both  band-cars;  (2)  to  the  negligence 
of  somd  person  or  persons  in  cbarge  or 
control  of  tbe  running,  moving,  or  oper- 
ating of  the  rear  hand-car ;  (8)  to  the  de- 
fective and  worn  condition  of  one  or 
both  of  the  hand-cars,  which  defect  had 
arisen  from,  or  bad  not  been  discovered 
or  remedied  owing  to,  the  negligence  of 
the  defendant,  or  of  some  pemon  In  its 
service,  who  was  Intrusted  by  It  wltb  the 
dnty  uf  seeing  that  tbe  ways,  works,  ma- 
chinery, or  plant  were  In  proper  condition ; 
and  (4)  to  the  negligence  of  some  person 
or  peraons  in  tbe  service  or  employment 
of  the  defendant  who  had  the  superin- 
tendence of  tbe  moving  of  tbe  rear  car, 
while  in  the  exercise  of  each  superintend- 
ence. Wedo  not  coostmetheromDlaintto 
charge  tbat  the  several  acts  of  negligence 
were  concurrent,  eo-opHratlng  causes, 
and  that  all  of  them  together  contributed 
to  the  alleged  Injury,  so  that  each  specifi- 
cation Is  to  be  regarded  as  an  Integral 
feature  In  the  description  of  the  mode  In 
wtalcb  the  Injury  was  Inflicted.  If  tbat 
construction  could  be  put  upon  the  com- 
plaint, tbe  plaintiff  wonld  be  in  tbe  posi- 
tion of  having  stated  bla  ease  wltb  onnee- 
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essarj  particularity,  and  be  would  not  be 
entitled  to  rt^over  unless  bis  proof  made 
out  tbe  case  with  equal  particularity  of 
dracriptlon.  Smith  v.  Causey.  28  Ala.  666; 
Builroad  Co.  v.  Johnston,  79  Ala.  486; 
Bailroad  Co.  v.  Dickson,  88  III.  431;  Rail- 
road Co.  Vi  Coulton,  86  Ala.  129,  5  8ont&. 
Rep.  468;  1  Greenl.  Ev.  §67  etseq.  Here 
tbe  several  speclflcatloas  of  negligence 
are  stated  as  disconnected  defaults,  and 
each  one  of  tbem  seems  to  be  put  forward 
as  a  separate  ground  ol  Uablllty,  inde- 
pendent of  the  others. 

In  Railroad  Co.  v.  Coulton,  supra,  the 
Injury  complained  of  was  attributed 
solely  to  the  defective  condition  of  the 
brakes  on  a  train,  but  Jt  was  charged  tbat 
the  defendant  was  negligent  In  several 
ways  In  reference  to  thecomditloaof  said 
brakes.  Tbe  averments  In  this  regard 
were  construed  to  be  cumulative  charges 
of  several  Independent  acts  of  negligence; 
and,  no  demurrer  to  tbe  complaint  hav- 
ing been  interposed.  It  wba  held  that  a 
Judgment  on  tbe  complaint  should  be 
afllritied,  tbougb  there  was  an  absence  of 
proof  to  sustain  one  of  the  camnlatlve 
charges  or  averments.  In  tbat  ease  tbe 
court  was  careful  to  call  attention  to  tbe 
fact  that  no  demurrer  to  the  complaint 
had  been  Interposed.  No  Judgment  can  be 
arrested,  annulled,  or  set  aside  for  any 
matter  not  previously  objected  to.  If  tbe 
complaint  contain  a  substantial  canse  of 
action.  Code,  fi  2885.  It  was  plain  In  tbat 
case  that  a  good  cause  of  action  was 
stated,  and  the  cumulative  charges  uf  neg- 
ligence could  have  been  stricken  out,  and 
the  complaint  would  have  remained  am- 
ply good.  The  averment  which  was  not 
proved  was  not  Incorporated  as  part  of 
tbe  description  of  the  cause  of  action 
which  was  sustained  by  the  evidence.  In 
the  present  case  eevcral  distinct  breaches 
of  doty,  each  constituting  an  independent 
cause  of  action,  are  alleged  in  one  count. 
Neither  of  the  speclfleations  of  negligence 
could  be  stricken  out  or  disregarded  as 
surplusage,  or  as  Immaterial  or  imperti- 
nent matter,  for  each  of  them  is  an  essen- 
tial part  of  one  ol  several  causes  of  ac- 
tion, upon  either  of  which,  as  well  as  upon 
another,  tbe  plaintiff  may  rely.  Nor  can 
tbat  which  Is  one  count  In  form  be  treated 
as  several  Independent  counts  whicb  could 
be  pleaded  to  separately,  for  tbe  aver- 
ments are  linked  together  In  onecontlnn-  . 
ous  narrative,  the  several  allegations  of 
negligence  areali  made  In  connection  with 
and  In  reference  ti>  a  single  statement  of 
tbe  fact  of  InJurT*,  the  drcnnistance  of  tbe 
death  of  tbe  plaintiff's  Intestate  Is  averred 
only  once,  but  the  defendant's  liability 
therefor  Is  rested  upon  several  Independ- 
ent grounds,  stated  dlstributlvely.  A 
cause  of  action  is  shown  by  coupling  the 
averment  of  injury  with  either  of  tbe  spec- 
ifications of  negligence,  yet  the  ali^a- 
tlons  as  to  tbeseveral  Independent  breaches 
of  duty  are  so  mingled  together  that  they 
cannot  be  singled  out  and  met  separately, 
bnt  issues  must  bo  made  upon  ail  of  them 
at  once  by  any  single  plea  which  would 
answer  the  whole  of  the  one  count  of  the 
complaint.  II  the  plaintiff  Is  entitled  to 
a  recovery  npun  proof  of  only  one  of  the 
causes  of  action,  then  eqnally  enbstantive 
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aTerineiitB  in  tbe  snme  count  are  Ignored, 
and  the  practical  effect  la  to  treat  the  eev- 
eral  averments  ot  breaches  of  duty  as  If 
they  were  made  in  the  aIternative,ao  that 
the  plaintiff  may  select  any  one  of  them 
and  ubandon  the  rest, though,  ao  they  are 
all  In  one  count,  they  must  all  bo  met  by 
the  same  plea  or  plean.  Alternative  aver- 
ments of  mattem  of  snbatance  are  deatrnc- 
tive  of  all  certainty  In  the  formation  of 
definite  issnra  for  trial.  The  prime  object 
of  the  successive  steps  In  pleading  under 
i>nr  system  Is  to  evolve  such  issues  so 
that  they  may  be  presented  pointedly  and 
distinctly.  II,  on  the  other  band,  the 
proof  moBt  Bnatain  all  the  Bi>eciflcat1onB 
of  oegllisence,  tlia  reenlt  Is  to  require  proof 
of  several  Independent  causes  of  action  to 
SQBtaln  one  recovery.  It  Is  quite  usnal  in 
actions  for  torts,  where  a  single  act  or 
teanaactlnn  ia  complained  of  as  the  cause 
of  the  alleged  injury,  to  Insert  several 
conn ta,  stating  that  act  in  varying  shapes 
to  meet  dllferent  phases  of  the  proof  ae  it 
may  be  developed,  and  to  charge  in  the 
BDccessive  counts  different  breaches  ol 
dnty  as  separate  grounds  of  recovery. 
£ach  count  is  treated  as  the  statement  of 
a  distinct  cause  of  action,  and  appropri- 
ate ISHueB  may  be  pleaded  to  them  sever- 
ally. Maupay  v.  Bolley.  8  Ala.  lUS.  The 
separation  into  coonts  serves  the  doable 
purpose  of  supplying  apt  averments  to 
meet  varying  phases  of  proof,  and  at  the 
same  time  presenting  material  issues  sin- 
gly, and  not  Jumbled  together.  Under  our 
system,  "all  pleadings  must  be  as  brief  as 
Is  consistent  with  perspicuity,  and  the 
praseDtation  ot  the  facts  or  matter  to  be 
pot  in  iBsne  In  an  intelligible  form.  No 
ob)ect1on  can  be  allowed  for  defect  of 
form,  if  facts  arc  so  presented  that  a  ma- 
terlul  Issue  in  law  or  fact  can  be  taken  by 
the  adverse  party  thereon,"  Code,  §  26(i4. 
It  cannot  be  said  of  a  complaint  that  It 
iB  perapicooDS.  or  that  it  presents  the 
facts  In  an  intelligible  form,  so  that  a  ma- 
terial Issue  can  be  taken  thereon  by  the 
defendant,  unless  it  contains  a  clear  and 
distinct  statement  of  the  facts  which  con- 
stitute the  caufxt  of  action,  so  that  they 
may  be  understood  by  the  party  who  is 
to  anHwer  them,  by  the  Jury  who  are  to 
ascertain  the  truth  ot  the  allegations,  and 
by  the  court  who  are  to  give  judgment. 
1  Chit.  PI.  {16th  Amer.  Ed.)  256.  When 
the  complaint  states  a  good  cause  of  ac- 
tion it  is  not  subject  to  demurrer  because 
ot  redundant  allegations  which  could  be 
stricken  out  as  snrplnsage,  or  because 
part  of  the  damages  claimed  are  not  re- 
coverable. The  pleading  Is  not  vitiated 
by  the  insertion  u(  merely  Irrelevant  or 
Impertinent  matter.  Kennon  v.Tdegraph 
Co..  (Ala.)  8  South.  Rep.  201 ;  Railroad  Co. 
V.  Hall,  8]  Ala.  112.8  South.  Bep.  871 :  Sail- 
road  Co.  V.  Hanlon,  58  Ala.  70;  Manufact- 
uring Co.  V.  Thomas.  20  Ala.  473;  Perry 
V.  Marsh, 25  Ala. 669.  But  when  the  plain- 
tin,  in  a  single  count.shlfts  his  right  ol  ac- 
tion from  one  groand  to  another,  and 
Btatea  several  breaches  ot  duty  in  the  al- 
ternative ordtsjanctlvdy.so  that  It  1b  im- 
possible to  say  upon  which  of  several 
equally  substantive  avermentshe  relies  tor 
the  maintenance  ot  his  action,  then  there 
18  SDch  conftialon  and  obBcority  aa  to  the 


ground  upon  which  a  recovery  Is  claimed 
that  the  defendant  Is  not  clearly  Informed 
of  the  matter  to  be  put  In  Itjsue;  and  a 
count  so  substantially  variant  and  con- 
tradictory in  its  allegations  is  demurra- 
ble. Andrews  v.  Flack,  S8  Ala.  204,  6 
South,  Kep.  907;  Munter  v.  Kog^rH,&0  Ala. 
283.  In  the  present  case,  a  plea  of  contrib- 
utory negligence  on  the  part  of  the  plain- 
tiff's  Intestate,  though  It  would  present 
a  good  defense  to  severol  of  the  causes  of 
action  stated, yet  would  perhaps  belnsuffl- 
cient  as  an  answer  to  the  whole  count  be- 
cause one  of  the  separable  grounds  ot 
recovery  is  the  alleged  gross  negligence  and 
recklessness  of  the  foreman  In cnargeof  the 
two  hand-cars.  Likewise,  a  plea  setting 
up  a  state  ot  facts  which  would  relieve 
the  defendant  of  liability  for  the  alleged 
injury  it  It  was  caused  by  reason  of  a  de- 
fect In  machinery  would  not  be  a  good 
answer  to  the  count  because  It  would  not 
meet  other  Issues  wholly  foreign  to  this 
one.  In  short*  If  several  Independent 
causes  of  action  may  be  bo  Joined  In  one 
count  that  they  may  be  regarded  either 
as  stated  In  the  alternative,  or  as  putting 
up<m  the  plaintiff  the  burden  of  proving 
averments  which  are  not  Joined  together 
as  parts  of  the  description  ot  a  single  trans- 
action, then  the  defendant  Is  put  to  the 
answer  of  a  multiplicity  of  equally  mate- 
rial issues  at  once,  and  no  steps  in  plead- 
ing can  reduce  the  contention  of  the  par- 
ties to  a  single  material  Issue.  Inextrica- 
ble contusion  of  Issues  would  result  from 
the  blending  In  one  count  of  a  number  of 
distinct  breaches  of  duty  as  independent 
grounds  of  recovery,  to  be  chosen  from 
and  relied  on  at  the  election  of  the  plain- 
tiff. Peraptcult^  and  certainty  In  his 
pleading  are  not  exacted  of  the  plaintiff  If 
be  Is  permitted  co  put  forward  In  one 
count  several  Independent  causes  of  ac- 
tion, stated  in  such  ambiguous  terms  as 
to  leave  the  defendant  wholly  in  doubt  as 
to  what  allured  breach  of  dnty  la  really 
made  the  gronnd  of  the  charge  of  liability. 
The  defendant  is  entitled  to  Be  clearly  and 
distinctly  informed  ot  the  tacts  relied  upon 
as  the  basis  ot  recovery  against  blm.  The 
count  which  was  added  by  aroendmcot  In 
this  case  Is  uncertain  and  ambiguous  In 
stating  several  Independent  causes  of  ac- 
tion without  disclosing  which  one  was 
relied  upon  to  support  the  platntltt's 
claim,  and  the  demurrw  pointing  ont  the 
defects  in  the  complaint  uiould  have  been 
soBtalned.  Reversed  and  remanded. 


  (M  Ala.  SIT) 

WaBOBN  v.  I.OUI8VILLR  A  N.  R.  Co. 

(Supreme  Court  of  Alabama.  Nov.  25, 1891.) 

OOITTRIBOTOBT  NBOI.IQBMCB  —  RlDIRO  ON  COW- 

Catchbb— Cdbtom— Opibtioit  BviDBSOa. 
1.  FlaiDtlfl  waa  the  head  brskemau  on  a 
freight  train  ranoiog  between  two  statiooa  17 
miles  apart,  between  which  were  four  other  at»- 
Uons  fram  one  to  seven  miles  apart.  EU  duty, 
when  the  train  was  proceeding  along  the  line, 
was  to  attend  to  the  brakes  oo  tbe  front  cart, 
which  oould  be  performed  only  on  the  tops  of  the 
cars.  When  the  train  approached  a  station  at 
wbich  cars  were  to  be  1^  or  taken  on,  It  woa  bis 
dnty  to  open  swltehes,  which  oouU  nuybe  dona 
on  the  groand,  In  fkont  of  tbe  oigine.  Wliile  tbe 
train  was  prooeedlog  from  one  station  to  uotlier, 
plaintlOi  who  waa  at  the  time  sitting  on  the 
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cross-beam  In  front  of  the  engine,  with  his  legs 
haogincT  over  the  cow-catcher,  was  Injured  hy  the 
collision  of  the  pilot  with  a  rail  of  a  bisecting 
road.  Bob  for  his  position  on  the  pilot  he  would 
not  have  been  injured.  Meld,  that  be  was  guilty 
of  contributory  nes^iS^^ 

S.  There  was  no  error  in  rejecting  «vidunoe 
that  it  was  the  custom  of  plaintiff  and  other  head 
brabemen  on  that  train  to  ride  between  stations 
on  the  pilot. 

S.  In  such  case,  opinion  evidence  that  it  is 
not  more  dangeronsto  ride  on  the  fnmt  of  the  en- 
gine than  on  top  of  the  cats  is  not  admissible. 

Appeal  from  city  coart  of  Blrmlngbam ; 
H.  A.  Sharfe,  Jatlge. 

Action  by  Henry  Warden  ascalnst  the 
Loolsvine  &  Nashville  Railroad  Company 
for  injurlea  -received  while  in  defendant's 
employ.  Judgment  was  entered  on  a  ver- 
dict directed  for  defendant,  and  plaintiff 
appeals.  AfBrmed. 

Talla/brro  d  Huugbtottt  for  appeUant. 
Bewitt,  Walker  A  Porta;  tor  appellee. 

McClbllan,  J.  Appellant  was  plaintiff 
below.  He  received  personal  Injnrles 
while  In  the  service  ol  the  appellee  as  head 
or  front  brakeman  on  a  freight  train,  and 
bronstat  tblN  action  to  recover  damaKes 
therefor.  The  trial  was  bad  upon  the 
general  Issue,  and  several  special  pleas, 
each  avorrlnjc  plalntUTs  contributory  neg- 
ligence. Nu  evidence  was  adduced  except 
on  the  part  of  the  plaintiff,  and  upon  this 
the  court  gave  the  general  affirmative 
chai^  In  favor  of  the  defendant  on  the 
theory  that  bis  own  evidence  was  tree 
from  ennfllet  and  all  contrary  Inferences 
to  the  proof  of  negligence  on  plalntltre 
part  wuleh  proximately  contributed  to 
the  Injury  sustained  hy  him.  Tbla  evi- 
dence showed  that  the  train  on  which 
plaintiff  was  employed  was  a  regular 
cro8s-conntr7  freight  train  of  the  d^end- 
ant  company.  Its  run  was  over  the  line 
between  Bessemer  and  Boyles  station, 
a  distance  of  17  miles,  between  which 
points  were  four  other  stations  from  one 
to  seven  miles  apart.  The  business  of  this 
train  was  to  receive  and  deliver  at  these 
Intermediate  and  terminal  stations  cars 
laden  with  ore,  plg-lron,  and  the  like,  and 
also  general  treigbt;  and  In  doing  the 
work  assigned  to  It,  it  was  necessary  to 
do  more  or  leas  switching,  and  setting  in 
upou  and  taking  oat  from  side  tracks 
loaded  cars,  at  each  one  of  these  stations. 
It  was  plaintiff's  doty,  when  the  train 
was  proceeding  along  the  line,  to  attend 
to  the  brakes  on  the  two  or  three  cars 
next  to  tbe  engine, — a  doty  which  could 
be  performed  only  on  the  tops  of  the  cars ; 
and,  on  approaching  a  station  at  which 
cars  were  to  be  left  or  taken  un,  his  duty 
was  to  open  switches  leading  into  and 
ont  of  sidings, — a  duty  which  could  only 
be  performed  on  tbe  ground,  In  front  of 
the  engine.  It  does  not  appear  that  he 
had  any  duties  to  perform,  or  that  any  of 
his  dn^es  could  be  performed,  on  the 
pilot,  cross-beam,  or  cow-catcber  of  the 
engine,  or  that  It  was  In  any  sense  nece»* 
aary  tor  him  to  be  on  the  cross*beam  In 
front  ot  the  engine  at  anytime,  and  cer- 
tainly at  no  time  while  the  train  was  pass- 
ing from  one  to  another  of  the  stations 
served  by  it.  Tet  It  Is  ancontroverted  In 
this  case  that  be  received  the  injuries  of 
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which  he  now  complains  while  sitting  on 
thia  cross-beam  In  front  of  the  engine,-- 
tbe  beam  to  which  the  pilot  or  cow- 
catcher is  attachnd,— with  his  legs  hang- 
ing over  In  front  ot  the  pilot,  and  this 
while  the  train  was  out  on  the  main  line, 
proceeding  from  one  station  to  another, 
and  when  tbe  only  duty  be  could  poB8lbl.7 
have  had  to  perlorm  was  upon  tbe  top 
of  tbe  train.  Not  only  so,  but  it  Is  equal- 
l,v  clear  from  the  testimony  that  the 
casualty  was  directly  the  resalt  of  the 
pilot's  colliding  with  a  rail  ol  a  bisecting 
road;  that  no  other  part  of  the  train  or 
engine  was  Injured;  that  no  other  of  the 
several  persons  on  tbe  train  was  hurt; 
and  that  he  wonld  not  have  been  hurt 
but  for  his  having  taken  this  position  on 
the  pilot.  There  being  thus  no  doubt 
that  plaintiff's  presence  on  tbe  pilot  con- 
tributed proximately  to  the  Injories  be 
sustained,  the  main  question  in  the  case  Is 
whether  his  being  there  at  tbe  time  of  the 
accident  was  negligence  io  se  on  his  part, 
and  to  be  so  declared  by  the  court  as  a 
matter  of  taw.  The  anthorltles  are  be- 
lieved to  be  uniform  to  the  support  of  tbe 
affirmative  of  this  inqnlry.  The  Investi- 
gations of  tbe  court  and  counsel  have 
failed  to  disclose  a  single  adjudged  case 
to  tbe  contrary,  while  many  courts  are 
upon  the  record  as  holding,  either  by  an- 
alogy or  directly,  that  to  ride  upon  the 
pilot  or  cross-beam  In  front  of  an  engine 
while  proceeding  on  its  way  along  the  line 
of  Its  track,  without  Justifying  necessity 
therefor,  involves  per  ae  sncb  nu^^Igence 
aa  will  defeat  an  action  counting  upon  In- 
juries received  while  so  riding,  and  which 
would  not  have  been  received  but  for 
tbe  plaintiff's  being  there.  Even  tbe  as- 
sumption of  lees  dangerous,  but,  at  the 
same  time,  improper,  positions  on  mov- 
ing trains,  voluntarily  and  unnecessarily, 
bas  been  many  times  held  to  be  contribu- 
tory negligence  as  a  matter  of  law.  nen- 
trallclng  the  negligence  of  tbe  defendant, 
and  destroying  an  otherwise  good  cause 
of  action,  as  Is  Illustrated  in  the  follow- 
ing cases:  Martin  v.  Railroad  Co., 41  Fed. 
Rep.  126;  Judhlns  v.  Railroad  Co.,  (Me.) 
14  Atl.  Rep.  785;  Hickey  v.  Railroad  Co., 
14  Allen,  429;  Railroad  Co.  v.  Langdon, 
1  Amer.  ft  Eng.  K.  Cas.  87:  Railroad  Co.  v. 
Thomas,  Id.  79;  Railroad  Co.  v.  Orelner, 
(Pa.  Snp.)  6  Atl.  Rep.  246;  Railroad  Co. 
V.  Ray,  70  Ga.  674;  Martensen  v.  Railroad 
Co.,  (Iowa,)  15  N.  W.  Bep.  569.  And  It 
is  laid  down  as  ageneral  proposition  that 
tbe  act  of  riding,  witboat  a  necessity  no 
to  do,  on  an  engine  Is  contributory  negli- 
gence per  se,  which  will  defeat  recovery 
for  Injuries  resulting  In  conseqaenue  from 
coUlsions,  and  tbe  like.  Abend  v.  Railway 
Co.,  17  Amer.  ft  Ene.  B.  Cas.  614;  Doggett 
V. Railroad  Co.. 84  Iowa,2S4;  Robertson  v. 
Railroad  Co.,  22  Barb.  91.  As  an  engine  Is 
Justly  considered  the  most  dangerous 
place  to  be  on  a  train  moving  forward, 
BO.  for  the  same  reasons,  the  pilot  la  man- 
ifestly and  obvlouHly  the  most  perilous 
place  on  a  forward  moving  engine.  Its 
very  name  Is  a  proclamation  of  danger. 
The  sole  end  It  is  Intended  to  conserve— 
tbe  removal  of  oDstructlnns  from  the 
track— is  alone  sufficient  to  Impress  upon 
it,  to  tbe  apprehension  of  every  man  in 
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bla  rigbt  miod,  thecbaracterof  belns  the 
moat  perlluQB  place  capable  of  occupatlou 
on  a  train  wbtle  proceeding  from  station 
to  station  on  Its  way.  And  so,  we  repeat, 
tbe  antbdrltles  present  ananlmity  to  the 
proposition  that  to  take  position  there 
under  such  clrcnmstances  is  a  (act  not 
only  authorizing  the  Inference  of  negli- 
gence to  be  drawn  by  tbe  Jnry,  but  to 
wblob  the  law  Itself  Imputes  nesligenoe. 

A  leading  case  on  the  point  In  tbat  of 
Railroad  Co.  t.  Jonea,  95  U.  H.  489.  There 
the  plaintiff  was  one  of  a  party  of  niea 
employed  by  a  railroad  company  in  con- 
structing and  repairing  Its  road- way .  They 
were  usnally  conveyed  to  and  from  their 
place  of  labor  by  tbe  company,  and  a  box- 
car drawn  by  an  engine  was  used  for  tbls 

Sarpoae.  Tbe  plaintiff,  althongb  forbld- 
en  on  aereral  occaaiona  to  do  ao,  and 
warned  of  the  danger,  on  ruturnlng  from 
work  one  evening  rode  on  the  pilot  or 
bumper  of  the  locomotive,  and  was  injured 
from  a  collision  with  some  cars  standing 
on  tbe  track  In  a  tunnel.  There  was  room 
for  blm  in  the  box-car^  as  there  was  room 
for  the  plalDtift  here  on  the  train;  and 
none  of  those.in  the  box-car  were  hurt,  as 
here  all  who  remained  on  the  ears  escaped 
injury.  Jt  was  held  that,  as  the  plaintiff 
would  not  hare  been  lujured  bad  be  used 
ordinary  care,  be  was  not  entitled  tore- 
cover,  Mr.  Justice  Swaykk  observing: 
"His  InjniT  waa  due  to  bla  own  reckleaa- 
neaa  and  foUy.  He  was  bimaelf  the  au- 
thor of  bta  misfortune.  This  Is  shown 
with  as  near  an  approach  to  a  demonstra- 
tion as  anything  short  of  mathematics 
will  permit. "  In  the  case  of  Kresanowskl 
T.  Railroad  Co.,  18  Fed.  ftep.  229.  tbe  facts 
were  tbat  the  plaintiff,  an  employe  of  tbe 
defendant  railroad  company,  while  being 
transported  to  the  place  where  his  services 
were  required,  along  with  other  employes, 
on  an  engine  provided  by  tbe  company, 
sat,  with  one  or  two  others,  on  the  front 
of  the  engine,  with  biR  feet  banging  aver 
the  pilot,  and  was  Injured  by  a  collision 
Tfitb  another  engine.  It  was  held,  on  a 
motion  to  instmct  the  Jnry  to  fiud  a  ver- 
dict for  the  d^ndaat,  (1)  that  the  plain  tiff 
bimaelf  so  tar  contrlbated  to  bis  injury  by 
his  own  negligence  in  placing  hlraaelf  In 
such  a  dangerous  position  that  he  could 
not  recover;  and  (3)  there  being  evidence 
that  there  was  no  room  for  the  plaintiff 
on  the  tender,  and  that  he  had  in  effect 
been  authorized  orlnvited  by  the  company 
to  ride  over  the  pilot,  that,  tbe  plaintiff 
being  of  age,  and  able  to  seeand  know  the 
risks  of  the  poaltlon,  even  the  fact  of  anch 
invitation  and  authorization  would  not 
Jostify  blm  In  placing  himself  in  a  position 
of  obviously  great  risk  and  danger.  But 
the  strongest  support  of  this  doctrine  Is 
found  in  tbe  circumstances  of  a  Michigan 
case,  and  the  several  decisions  wblch  were 
made  in  different  actions  which  grew  out 
of  It.  The  facte  were  that  a  switchman  In 
the  employ  of  a  railway  company  wan 
killed.  The  engine  upon  which  be  was  em- 
ployed,and  which  wasatthetimeengaged 
in  switching  care  about  the  yard  of  the 
company,  ran  into  a  truck  owned  by  the 
defendant,  an  individual  having  no  con- 
nection with  the  railway  company,  and 
driven  by  bis  teamater.  Tbe  result  of  tbe 


collision  was  tbe  death  of  the  switchman. 
Injury  -to  defendant's  teamster,  and  de< 
Btrnctlon  of  tbe  truck  and  team.  Tbe 
switi-hmao,  at  the  time  of  the  coUlfilon, 
was  Hitting  on  the  cross-beam  of  tbe  pilot, 
with  bis  feet  hanging  down  over  the 
"cow-catcher- **  He  had  no  duties  to  per- 
form while  on  the  engine.  His  duty  was 
to  attend  to  tbe  switching  of  tracks  In 
front  of  the  engine,  getting  off  and  on  tbe 
cars  for  tbat  purpose.  It  Is  to  be  noted 
that,  while  this  case  is  strikingly  like  the 
one  at  bar  In  most  of  its  features.  It  Is  yet 
different  from  It  in  that  the  party  Injured 
there  was  a  switchman  having  no  duties 
to  perform  on  the  cars,  and  theenglnewas 
being  run  In  tbe  railroad  yard,  and.  only 
tor  tbe  purposes  of  Hwltcbin'g,  While  here 
plaintiff's  dntiea  while  tbe  train  was  In 
motion  were  all  un  top  of  the  cars,  and  at 
the  time  of  Ibeaccldent  the  train  was  run- 
ning across  country,  and  not  engaged  In 
Bwitrbing  at  all,  and  was  In  tact  engaged 
In  Bwitchlng  at  no  time  except  as  an  Inci- 
dent of  its  carrying  business  from  station 
to  station:  so  that  in  every  particular  In 
wbicbtbere  is  adlffereuee  Iwtween  thetwo 
cases  tbe  Michigan  case  Isa  much  stronger 
one  In  favor  of  the  injured  party  than  the 
present  one.  Several  actions  grew  out  of 
tbe  transaction.  Tbe  teamster  sued  the 
railroad  company.couutingon  thex>ersonr 
al  injuries  he  sustained.  The  cumpany 
was  found  negligent,  and  Judgment  went 
against  It,  which  was  paid.  Tbe  railroad 
company  also  paid  the  owner  for  the  loss 
of  his  truck  and  team.  Tbe  personal  rep- 
resentative of  the  dead  switchman  sued 
tbe  railroad  company  in  the  circuit  courv 
of  the  United  States,  claiming  that  the 
death  of  hie  Intestate  resulted  from  the 
negligence  of  the  railroad  company  In  not 
ringing  the  liell  or  blowing  the  whistle  for 
tbe  crossing,  over  which  the  truck  was 
passing  when  tbecollislon  occurred.  In  not 
having  a  flagman  there  to  keep  the  way 
clear.in  obstructing  the  switchman's  view 
of  the  crossing,  etc.  Judge  Bbown.  now 
of  the  supreme  court  of  the  United  States, 
before  whom  that  case  was  tried,  directed 
a  verdict  for  the  defendant,  upon  the 
ground  that  tbe  switehmnn  was  guilty  of 
contributory  negligence  In  being  at  the 
time  on  the  cross-beam  of  the  pilot.  The 
administrator  of  tbeswltchman  then  sued 
the  owner  of  tbe  team  and  truck,  and  tbls 
last  case  went  to  the  supreme  court  of 
Michigan,  and  was  there  determined 
against  tbe  plaintiff,  who  had  recovered  In 
the  nfal  prlirs  court,  on  tbe  ground  Chat 
tbe  trial  Judge  bad  left  it  to  tbe  Jury  to 
say  whether  the  switchman  was  guilty  of 
contributory  negligence,  when  the  court  It- 
self should  have  determined  that  be  was 
guilty  of  negligence  wblch  contributed  to 
his  death  as  a  matter  of  law.  and  thus 
withdrawn  that  issue  from  the  Jnry  alto- 
gether. Grimt,  J.,  rendering  the  opinion 
of  the  court,  said:  "Several  questions  are 
raised  by  the  record,  but  the  plaintiff's 
right  to  recover  Is  barred  by  bis  decedent's 
contributory  negligence,  rendering  a  de- 
termiuatlon  of  tbe  other  questions  un- 
necessary. There  Is  no  dispute  about  tbe 
facts.  Tbe  judge  found  as  a  fact,  and  ao 
charged  tbe  jnry,  tbat  there  was  no  testi- 
mony in  the  case  that  the  deceased  waa 
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obliged'to  ride  upon  tbe  cow-catcher,  and 
left  It  to  tbe  Jnry  to  determine  whether  or 
not  tbla  constltated  negligence  on  bis  part. 
In  tbe  absence  of  proof,  we  cannot  believe 
that  any  railroad  company  requires  Its 
switchmen,  or  any  of  Its  eraployea,  to  ride 
In  BO  daDgerous  a  place.  There  was  a  safer 
place  for  him  to  ride.  He  was  neither  re- 
qalred  nor  directed  to  ride  In  a  position 
which  every  person  of  ordlbary  iDtelU^ 
gence  and  observation  knows  was  the 
most  dangerous  he  could  have  chosen. 
The  fact  that  upon  switch -engines  switch- 
men rode  standing  upon  the  platform  pro- 
vided for  tfaem  in  front  of  tbe  engine  bad 
DO  tendency  to  prove  that  the  deceased 
was  lustlfled  In  riding  In  a  sltttng  posture 
upon  the  cow-catcher  of  a  mad-engine; 
nor  would  the  tact  that  switchmen  were 
In  tbe  habit  of  riding  upon  tbe  cow-catch- 
er excuse  tbe  deceased,  aa  between  him 
and  defendant.  Yet  the  judge  substan- 
tially left  tbe  Jury  to  determine  the  qnes- 
tloQ  of  contribatory  negligence  by  the 
determination  of  the  question  as  to 
whether  tbe  deceased  was  riding  In  the 
usnal  and  ordinary  place  upon  the  engine. 
If  switchmen  always  rode  there,  still  that 
fact  would  not  take  them  without  tlie  rule 
of  contributory  negligence.  When  a  safer 
place  is  provided,  and  employes  choose  a 
more  dangerous  one,  they  do  It  at  their 
own  risk.  The  difference  In  danger  be- 
tween  standing  on  a  platform  of  a  regu- 
lar switch-euglne  and  Bitting  on  a  cow- 
catcher, with  one's  legs  hanging  over  It, 
Is  apparent.  In  the  one  case  the  switch- 
man la  ready  to  Jump  upon  tbe  approach 
of  danger;  In  tbe  other,  considerable  time 
must  elapse  before  he  could  recover  his 
Btandlng  poeition  upon  tbe  pilot-beam, 
and  pnt  himself  In  readiness  to  avoid  dan- 
ger. In  the  present  case  deceased  was  the 
only  oneupon  the  englnewbo  was  Injured. 
He  chose  the  only  place  In  wbl''h  he  could 
have  been  Injured,  and  chose  aeittlng  ppst- 
nre,  Instead  of  a  standing  posture.  Rail- 
road Co.  V.  Jones,  95  U.  S.  439;  Uoggett  t. 
Ballroad  Co..  84  Iowa,  284 ;  Kresanowskl 
Ballroad  Co.,  18  Fed.  Rep.  229.  We 

a note  with  approval  from  the  languageof 
Ii8  court  In  Ballroad  Co.  v.  Jones,  as  ap- 
plicable In  this  case:  'This  [contributory 
negligence]  is  shown  with  aa  near  ap- 
proach to  demonstration  as  anything 
short  of  mathematics  will  permit.*  There 
was  no  fact  in  this  case  for  tbe  determina- 
tltm  of  tbe  Jnry.  Tbe  question  was  there- 
fore one  pnrely  of  law.  It  was  therefore 
the  clear  duty  of  the  court  to  initruct  the 
Jury  to  find  tor  tbe  defendant.  It  was  as 
clearly  Its  duty  as  It  would  be  to  deter- 
mine tbe  legal  effect  of  a  contract  the 
terms  of  which  are  undisputed."  Glover 
V.  Scotten,  (Mich.)  46  N.  W.  Bep.  986.  Tbe 
exigencies  of  tbe  caseat  bar  do  not  require 
tbat  we  sboold  go  to  the  full  length  of  the 
opinlou  In  Glover  v.  Bcotten,  and  hold 
that  for  a  switchman  to  sit  upon  the  pilot 
or  cross-beam  of  a  roadreuglne  being 
moved  abont  in  tbe  yards  ol  a  railroad 
while  performing  the  tnnctions  of  a  regu- 
lar awltch-englne  would  be  negligence  per 
te.  It  may  be  that  the  true  doctrine  la 
■n^  case  Is  that  declared  by  the  supreme 
coort  of  Kansas  In  Railway  Co.  v.  McCal- 
ly,  81  rac  Bep.  B74,  where  it  1>  held. 


the  company  having  failed  to  provide  a 
switch-engine,  and  having  always  required 
switching  to  be  done  with  an  ordinary 
freight-engine,  tbere  being  some  evidence 
ol  a  necessity  for  switchmen  to  stand  on 
the  cross-beam  while  tbe  engine  was  being 
moved  about  the  yard,  aud  to  the  effect 
tbat  It  was  the  nsnal  custom  of  all  brake- 
men  In  that  yard  to  ao  ride,  that  tbe  qaes- 
tlon  as  to  whether  tbat  position  was  one 
of  danger  and  volontatlly  chosen  by  the 
deceased  was  a  question  of  fact  to  be  de- 
termined by  tbe  Jury  under  all  tbe  clrcom- 
stances.  Tbe  position  of  the  Kansas 
court  may  be  conceded  for  all  tbe  purposes 
of  the  case  we  are  considering  without 
affecting  tbe  result  we  have  foreshadowed. 
Here  tbe  engine  was  not  a  switch-engine, 
nor  being  used  atthe  time  of  the  accident  as 
a  8  witch -engine.  It  was  an  ordlnaryroad- 
engine,  proceeding  on  Its  way  along  tbe 
line  of  the  road  between  two  stations,  en- 
gaged in  Its  regular  business  of  drawing  a 
freight  train.  TbecaselstbnB  wholly  unlike 
McCally's  Case,  and  upon  all-fours  with 
Jones*  and  Kresanowski's  Cases.  The 
person  injured  was  not  standing  on  tbe 
steps  of  the  pilot,  and  thus  in  a  position 
to  escape  a  collision  with  facility  by  Jump- 
ing, as  In  the  Kansas  case,  but  sitting 
down  un  the  beam,  with  his  legs  hanging 
over  tbe  cow-catcher,  as  In  the  Cases  of 
Jones,  Kresanowskl,  and  Glover,  though 
we  are  not  prepared  to  say  tbat  the  par- 
ticular attitude  assumed  on  the  pilot  by 
the  person  Injured  could  ordinarily  be  a 
material  consideration.  McCally's  Case 
Is  strenuously  pressed  upon  our  attention 
In  connection  witb  the  tacts  tbat  the  Hub 
over  which  thetraln  on  which  plaintiff  was 
Injured  was  mnnlUK  was  a  short  one; 
that  tbe  stations  on  It  were  not  farapart; 
that  this  train  had  to  stop  at  each  one  of 
them,  and  at  each  do  more  or  less  switch- 
ing. We  do  not  conceive  that  these  facts 
can  exert  any  Influence  on  the  question. 
Certain  trains  on  all  roads  stop  at  all  sta- 
tions. Usually  snch  trains  have  awltch- 
Ing  to  do  at  all  atatlons.  The  right  of  the 
front  brakeman  on  such  trains  to  leave 
his  post  of  duty— which  Is  on  the  top  of 
thecars— and  take  a  position  of  obvious 
danger  on  the  pilot  cuunot  be  made  to  de- 
pend upon  tbe  frequent  recurrence  of  sta- 
tions and  a  consequent  necessity  for  blm 
to  open  switches  In  front  of  tbe  engine. 
However  frequent  the  stations  are,  and 
whatever  tbe  duties  of  tbe  head  brakeraan 
may  be  at  tbe  stations.  It  is  certain  that, 
while  tbe  train  Is  passlngfrom  onestatlon 
to  another,  there  are  no  duties  for  blm  to 
perform  on,  or  even  near,  the  pilot,  and 
no  posRlble  necessity  for  bis  presence  there. 
We  feel  entirely  safe  In  the  conclusion  that 
plaintiff's  conduct  In  uuneceesarily  and 
voluntarily  leaving  bis  post  ol  dut^,  and 
dsvumlng  a  position  of  obviously  greater 
danger,  but  for  which  he  would  not  have 
been  injured,  involved  such  negligence  on 
his  part  as  jnstlQed  tbe  trial  court  In  giv- 
ing the  general  afflrmatlve  charge  against 
bis  right  to  recover. 

It  is  inalsted,  however,  that  tbe  case 
should  be  reversed  becanseot  theexcluslon 
of  certain  *teetlmony  offered  by  tbe  plain- 
tiff, going  to  show  a  custom  on  the  part 
of  himself  and  other  head  brakemen  .on 
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that  train  to  ride  between  statlonB  on  the 
^l)ot.  The  city  coart  did  not,  In  uur  opin- 
ion, err  in  the  exclusion  of  this  testimony. 
The  (act  that  oae  is  in  the  habit  of  doing 
an  obviously  danserons  tblng;  does  not 
make  his  act  any  tbe  less  a  danfferoas  one. 
The  fact  that  many  or  all  of  a  limited 
class  of  persons  eastomarlly  ride  npon  tbe 
pilot  of  an  engine  does  not  alter  tbe  char- 
acteristic of  obvions  peril  which  tbe  law 
Imputes  to  that  position.  It  Is  negligence 
per  jse  for  persons  to  walk  npon  tbe  track 
of  railroads.  Donbtlesa  many  peraona  are 
In  tbe  bablt  of  using  tbe  track  in  this 
way.  Tet  It  has  never  been  snpposed,  and 
it  cannot  be  the  law,  that  such  eastern 
wonld  convert  tbe  track,  which  tbe  law 
declares  to  be  per  se  a  dangerous  place,  in- 
to a  safe  place.  So  a  person  may  be  In  tbe 
habit  of  crossing  railway  tracks  without 
stopping  and  looking  and  Ilstenlns  for  ap- 
proaching trains;  yet  wehavenever heard 
it  suggested  such  peraout  when  he  finally 
reaps  the  penalty  ol  his  lack  of  care.  Is.  be- 
cause of  ancb  habit,  not  guilty  of  contrib- 
utory negligence  as  a  matter  of  law.  Cua* 
torn  and  usuge  may  be  relied  npon  to  ex- 
cuse tbe  violation  of  a  rule  when  the  act 
Involved  Is  not  negligent  In  itself,  but 
only  by  relation  to  the  rule  violated;  and 
BO,  when  an  act  may  be  done  In  two  or 
more  ways,  a  resort  to  neither  ol  which 
Involves  snch  obvious  peril  as  raises  the 
Itfgal  presumption  or  conclusion  of  negli- 
gence in  the  doing  of  it,  a  custom  or  usage 
to  do  it  in  a  particular  way  may  be  looked 
to  as  tending  to  show  that  It  was  not 
negligence  to  resort  to  that  method  in 
tbe  instance  under  consideration.  But 
.cnstom  can  in  no  case  Impart  the  quali- 
ties of  due  care  and  prudence  to  an  act 
which  Involves  obvious  peril,  which  Is  vol- 
untarily and  unneceasarily  done.and  which 
the  law  itself  declares  to  be  negligent. 
Glover  V.  Scotten.  (Mich.)  46  N.  W.  Rep. 
986;  Hlckey  v.  Railroad  Co.,  14  Allen.  42U: 
Jndktns  v.  Ballroad  Co.,  (Me.)  14  Atl. 
Bep.  785;  Ballroad  Co.  v.  Clark,  IS  Amer. 
&Eng.B.  Gas.  261:  Railway  Co.  v.  Bobbins. 
(Kan.)  28  Fac.  Bep.  113;  Humphreya  t. 
News,  etc.  Co..  (W.  Va.)  10  S.  B.  Bep.  39; 
Hfbler  v.  McCartney,  31  Ala.  601;  Bryant 
T.  Railroad  Co.,  66  Vt.  710. 

Nor  do  we  conceive  that  the  court  com- 
mitted error  In  reruelng  to  receive  opinion 
evidence  to  the  effect  that  It  was  not  more 
dangerous  to  ride  on  tbe  front  of  the  en- 
gine than  on  the  top  of  tbe  cara.  The  gen- 
eral rule  la  well  established  that  such  evi- 
dence la  not  competent  where  all  the  facts 
upon  which  the  opinion  Is  founded  can  be 
ascertained  and  made  Intelligible  to  the 
court  or  Jury.  All  tbe  facts  npon  which 
tbe  opinion  which  was  oflttred  here  pro- 
ceeded were  before  tbe  court,  either 
throogh  the  ordinary  vehicles  of  evidence 
or  as  matter  of  Judicial  knowledge;  and 
they  presented  ^ucha  state  of  case  as  that 
it  became  the  conrt's  right  and  duty  to  de- 
clare. In  effect,  as  a  matter  of  law,  that 
the  cross-beam  In  front  of  tbe  engine  was 
an  obviously  more  dangerous  posttton  on 
a  movlug  train  than  the  top  of  the  train; 
and  the  jothorltles  are  uniform  in  sup- 
port of  the  proposition  that  the  mere 
opinions  of  witnesses  to  the  contrary  can 
exert  no  Influence  upon  tbe  conclusion 


which  tbe  court  Itself  la  esteemed  more 
competent  to  reach  and  declare.  Chicago 
V.  McGIven.  78  111.347;  Bridge  Co.  v.  Pearl, 
80  111.  251 :  People  v.  Morrlgan.  20  Mich.  6 ; 
Mnldowuey  v.  Ball  way  Co.,  36  Iowa,  462; 
Hamilton  t.  Railroad  Co..  Id.  31 ;  RalU 
way  Co.  T.  Peavy,  11  Amer.  ft  Eng.-  B. 
Cas.  260.  We  discover  no  error  In  the  rec- 
ord, and  the  Judgment  of  the  city  court  Is 
affirmed. 

  (M  Aim.  m) 

East  Tennessbb,  V.ft  O.Bt.Co.  v.Thobip- 

BON. 

{aujireme  Court  of  Alabama.   Nov.  98,  ISftL) 

HUTBR  AND  BbBVIMT— DbFBOTIVB  AmjAKCTS— 

Besidbnob  — EviDBKoa  — Best  akd  Seoosdabt 

— HEARBJlT— IN8TRDCTION8. 

1.  A  pipe  projecting  from  a  water-tank,  where- 
by a  brakemanis  knocked  offarallroad  txain  and 
killed,  is  a  part  of  the  "ways,  works,  machinery, 
or  plant"  of  a  railroad  company,  within  the 
meaning  of  Code,  1 8690,  whloh  renders  a  master 
liable  to  a  servant  for  injuries  erased  by  any  de- 
leut  of  the  "ways,  works,  macbiuwy,  or  plant 
connected  with  or  used  in  the  buoiness  m  the 
master. " 

2.  Where,  in  an  action  against  the  railroad 
company  by  the  personal  representative  of  sncb 
servant,  one  of  the  issues  was  whether  the  pipe 
hung  so  low  that  a  brakeman  on  top  of  a  car 
could  not  safely  pass  under  It,  evidence  of  the 
height  of  ordinary  freight-cars  on  the  road  was 
relevant,  especially  in  connection  with  testimony 
as  to  the  distance  of  the  pipe  from  the  level  of 
tbe  track. 

8.  In  determining  the  residence  of  a  deced- 
ent, and  the  consequent  Jurisdiction  of  the  pro- 
bate court  to  grant  letters  of  administration,  evi- 
dence of  general  reputation  and  of  statements  oi 
various  persons  is  hearsay. 

4.  A  qnestion  put  to  the  conductor  whether 
he  did  not,  on  the  night  of  the  accident,  or  the 
next  day,  telegraph  the  superintendent  that  de- 
ceased lived  in  another  state,  and  to  send  his 
body  there,  was  properly  excluded,  slnoe,  if  the 

fiurpose  was  to  prove  the  residence  of  deceased, 
t  was  hearsay,  and,  if  tbe  purpose  was  impeach- 
ment, tbe  telegram,  being  In  writing,  should 
Itave  been  procuced  or  accounted  for. 

5.  Although  the  fact  that  the  pipe,  wlthoat 
injury  to  any  one,  had  been  for  several  years  to 
the  same  relative  position  in  which  it  was  at  the 
time  of  the  death  of  deceased  is  propurly  oonsid- 
tired  by  the  Jury  In  determining  ue  negllgraioa  of 
defendant  and  the  contributory  negligence  of  de- 
oeaaed,  yet  charges  that  tbe  jury  may  infer  cer- 
tain conclusions  from  such  fact  are  properly  re- 
fused, as  belnc  arguments,  and  as  giving  nndoa 
prominmce  to  certain  phases  of  the  evidanoa. 

Appeal  from  clrcolt  court,  Sbelby  coun- 
ty; Lie  RoT  F.  Box,  Judge. 

Action  by  Mary  Thompson,  admlnlBtra- 
trix,  aRAlnst  tbe  East  Tennessee.  Vir- 
ginia &  Qeor^a  Bailway  Company  to  re- 
cover damagea  for  tbe  alleged  negligent 
killing  ot  plaintiff's  husband.  Tbe  witness 
Boblnson.  mentioned  In  tbe  opinion,  was 
the  conductor  of  the  train  on  which  de- 
ceased was  at  work  when  the  accident 
occurred.  Verdict  and  Judgment  for 
plaintiff.   Defendant  appeals.  Affirmed. 

The  court,  at  plaintiff's  request,  gave 
the  following  charge:  **]f  a  person  stand- 
ing on  a  moving  freight-car  should  be 
struck  by  a  aupply-piiw  and  knocked  from 
tbe  car,  while  the  tendency  would  be  for 
tbe  man  to  fall  near  the  pipe,  yet  yon  are 
to  consider  other  natural  laws,  such  as 
the  forward  motion  of  tbe  body  ottbe 
men  on  the  train  if  the  train  was  in  mo- 
tion, and  all  other  natural  laws  that  majr 
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enter  In  and  control  the  motion  of  the 
man's  body  after  he  waa  so  Btruck."  The 
foUuwiDB  written  charKOi),  requested  by 
defendant,  were  rernsed:  "H  the  jury  be- 
lieve from  the  evidence  that  the  pipe  to 
the  tank  had  stood  as  It  was  for  a  num- 
ber oi  years,  this  is  a  circumstance  at 
which  the  Jury  may  look  in  detprmlnlns 
whether  or  not  that  pipe  was  sate.  It 
they  believe,  further,  that  trains  had 
passed  by  each  day,  and  no  one  had  been 
theretofore  Injured  by  said  pipe."  "  (9)  If 
the  Jury  believe  the  evidence,  they  ought 
not  to  find  a  verdict  for  the  plaintiff." 
**(13)  If  the]ury  believe  the  evidence,  they 
must  find  for  tbed^endant.  (14)  The  sup- 
ply-pipe of  a  water-tank  Is  not  a  part  of 
the  ways,  works,  machinery,  or  plant  of 
a  railroad  company."  "(k)  It  the  Jury 
believe  from  the  evidence  that  tbe  sappJy- 
plpe  to  tha  water-tank  had  been  in  the 
same  position  for  a  number  of  years,  and 
trains  had  passed  there  each  day  during  all 
the  time,  and  no  one  had  been  injured  at 
that  point,  this  Is  a  circumstance  tending 
to  show  that  the  construction  of  said 
pipe  was  not  dangerous."  **  (x)  The  fact, 
If  it  be  a  fact,  that  ttaesapply-plpe  to  the 
water^tank  at  Ifontevalio,  lo  the  same 
relative  position  to  the  defendant's  rail- 
road track  lu  which  It  was  at  the  time 
said  Anderson  Thompson  was  killed,  has 
been  safely  used  Tor  a  number  of  years.  Is 
a  circumstauce  at  which  the  jury  may 
look  in  determinlnjc  whether  or  not  the 
negligence  of  Anderson  Thompson  con- 
tributed proximately  to  the  death  of  the 
said  Anderson  Thompson."  "CP)  If  the 
iary  believe  from  the  evidence  that  the 
supply-pipe  to  the  tank  had  been  In  the 
same  relative  position  as  It  was  at  tbe 
time  Anderson  Thompson  was  killed  for  a 
number  of  years,  and  freight  trains  had 

gassed  said  pipe  each  day  and  night  dnr- 
tft  all  tbe  said  time,  and  no  brakeman  or 
other  person  had  been  injured  before  said 
time  by  said  pipe,  this  Is  a  clrenmstance 
atwhich  the  jury  may  look  in  determining 
whether  or  not  tbe  leaving  of  said  pipe  In 
said  condition  wasnegligence  on  the  part 
'  of  the  defendant." 

Pettua  A  Pettus,  for  appellaut.  Liaton 
A.  Deao,  for  appellee, 

Clopton,  J.  Thla  action  la  brought  by 
appellee,  as  administratrix  of  Anderson 
Thompson,  iindersectlon^9]i  of  the  Code. 
The  complaint,  which  is  framed  under  the 
first  subdivision  of  section  2590,^  avers 
that  plaintiff's  intestate  was.  at  the  time 
he  was  killed.  In  the  employment  of  de- 
fendant as  brakeman,  and  that  while  in 


1  Section  9591  provides  that,  "If  such  Injury  re- 
salts  Iq  the  death  of  the  servant  or  employe,  h]s 
pcrsooal  represoatative  Is  entitled  to  maintain 
an  action  therefor, "  eto. 

■Code,  8  2590,  provides  that  "when  a  personal 
injury  is  received  by  a  servant  or  employe  in  the 
service  or  business  of  the  master  or  employer, 
the  master  or  employer  is  liable  to  answer  In 
damages  to  such  servant  or  emplc^e,  as  If  he 
were  a  stranger,  and  not  engaged  fn  such  serv- 
ice or  employment,  in  the  oases  following:  <1) 
When  the  injary  is  caused  by  reason  of  any  defect 
in  the  oondltion  of  the  ways,  works,  matmlnery, 
or  plant  conneoted  with  or  used  in  the  business 
of  the  master  or  employer,"  eta 
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the  discharge  of  bis  duties  on  the  top  of  a 
car,  attached  to  a  running  train,  he  was 
struck  by  a  pipe  projecting  from  a  water- 
tank,  knocked  off,  and  caused  to  fall  un- 
der the  train,  resulting  In  his  death.  The 
defect  which  caused  hie  injury  is  alleged 
aa  follows:  "That  said  pipe  was  project- 
ing from  said  tank  aud  overhanging  de- 
fendant's road-bed  In  such  a  careless  aud 
dangerous  position  that  a  brakeman, 
standing  on  the  top  of  a  moving  train, 
could  not  pass  thereby  without  being 
knocked  off. "  There  can  be  no  question 
that  tbe  sapply-pipe  ot  a  water-tank  Is, 
lu  the  meaning  of  the  statute,  a  part  of 
the  ways,  worlcs,  machinery,  or  plant  con- 
nected with  or  used  In  the  buainees  of  a 
railroad  company;  and  if  an  employe  Is 
injured,  without  contrlbotory  negligence 
on  hlB  part,  by  reason  ot  a  defect  therein, 
which  arose  from  or  was  not  discovered 
and  remedied  owing  to  the  negligence  of 
defendant  or  of  some  pereon  intrusted 
with  the  duty  of  seeing  tbat  such  ways, 
works,  machinery,  or  plant  were  In  proper 
condition,  the  company  Is  answerable  In 
damages.  Railway  Ck>.  v.  Brooks,  84  Ala. 
188,  4  South.  Rep.  289. 

Among  other  pleas,  tbe  defendant  filed 
twospecial  pleas  negatlvlngthe  existence  of 
the  sta  tutory  facts  which  confer  a  u  thority 
on  courts  of  probate  within  their  respect* 
Ive  counties  to  grant  letters  of  admin- 
istration, and  averring  that  the  letters 
granted  to  plaintiff  an  void.  Whether  the 
validity  of  the  letter  can  be  collaterally  as- 
sailed It  Is  unnecessary  to  decide.  Plalntitt 
having  Joined  Issue  on  tbe  pleas,  any  com- 
petent evidence  tiendlng  to  support  their 
truth  is  admissible.  Residence  Is  a  fact  to 
which  a  witness  may  testify,  or  he  may 
testify  to  the  acts  of  the  party  or  the  cir- 
cumstances from  which  It  may  he  inferred. 
But  it  cannot  be  proved. by  what  tbe 
people  at  the  alleged  place  of  residence  or 
the  relatives  of  the  deceased  said,  or  the 
general  reputation  among  the  people  with 
whom  be  associated,  as  to  where  he  lived. 
This  is  mere  hearsay. 

One  of  the  main  issuee  being  whether 
tbe  pipe  projected  so  far  and  extended  so 
low  tbat  a  brakeman  on  the  top  of  a  car 
cuuld  not  safely  pass  under  it,  evidence  of 
tbe  height  of  the  ordinary  freight-cars  In 
use  on  defendant's  road  was  relevant,  es- 
pecially In  connection  with  testimony  as 
to  the  distance  of  the  pipe  from  the  level 
of  the  track.  Such  evidence  throws  light 
on  a  material  inquiry.  Railroad  Co.  v. 
Smith,  90  Ala.  26,  8  South.  Rep.  48. 

Neither  was  there  error  In  refusing  to 
allow  defendant  to  ask  the  witness  Robin- 
eon  if  he  did  not,  on  the  night  ot  the  accl< 
dent,  or  the  next  day,  telegraph  the  su- 
perintendent of  defendant's  road  that  de- 
ceased lived  in  Rome,  On.,  and  to  send  bis 
body  to  tbat  place.  It  the  purpose  was 
to  prove  tbe  residence  of  deceased,  the 
question  fs  obnoxious  to  the  objection 
that  residence  cannot  be  proved  by  dec- 
larations of  a  third  person,  and  especially 
when  such  tbird  pereon  Is  the  agent  of 
defendant.  If  the  purpose  was  impeach- 
ment, the  telegram,  being  lu  writing, 
should  have  been  produced  and  shown,  or 
read  to  the  witness,  tbat  he  might  have 
opportunity  to  Inspect  and  explain,  or  its 
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noD-productlon  accounted  for.  Floyd  t. 
*ltat6,  82  Altt.  16,  2  Soutb.  Rep.  688. 

It  therapply-pipH  to  tbe  tank  had  been 
for  a  nnmber  oT  years  In  the  same  relatlTe 
position  In  whlcb  It  was  at  the  timeplatn- 
tiff's  intetitate  was  kllleil.  and  freight 
trains  had  passed  the  pipe  each  day  and 
nlKht  daring  that  period,  and  no  brake- 
man  or  other  person  had  been  previously 
Injured,  these  are  facta  proper  to  becon- 
Hfdered  by  the  jury  on  the  Inqoiry  of  negll- 
genne  on  the  part  of  defendant,  or  of  con- 
tributory negligence  on  the  part  of  defend- 
ant. Railroad  Co.  r.  Hal).  87  Ala.  708,  6 
South.  Rep.  277;  Railroad  Co.  v.  Arnold, 
84  Ala.  16»,  4  South.  Bep.  859.  It  Is  the 
duty  of  the  Jury  to  consider  the  evidence 
tending  to  Bbow  each  facts,  as  It  Is  their 
duty  to  consider  all  evidence  admitted  be- 
fore tbein.  Rot  the  charges  asked  by  de- 
fendant, baaed  on  the  hypothesis  of  these 
facts, are  objectinuabletor  tbereason  that 
they  select  and  direct  special  attention  to 
the  evidence  tending  to  show  that  phase 
of  the  defense,  and  give  It  undue  promi- 
nence. We  haTeherctoforeobserved.more 
than  once,  that  "charges  of  this  character 
—assuming  that  the  Jury  may  look  to  thin 
fact,  or  may  consider  that  fact,  ur  are  an- 
thoriced  to  Infer  certain  formulated  con- 
clusions from  the  evidence,  and  especially 
from  specific  parts  of  It — have  often  been 
condemned  by  us  as  objectionable,  and 
should  never  be  given,  although  the  giv- 
ing or  the  refusalof  ancb  instructions  may 
not  be  a  reventlble  error.  They  are  legit- 
imate arguments  to  the  Jury,  not  Hnnonncts 
ments  of  legal  principles,  proper  to  be  In 
the  form  of  instructions  by  the  court." 
Snider  v.  Burkes,  84  Ala.  68,  4  South.  Rep. 
226.  Such  charges  ere  regarded  as  mere 
arguments,  and  on  this  account  properly 
refused.  Salm  v.  State.89  AIa.66.8South. 
Reu.  66:  Hawes  v.  State,  88  Ala.  37,  7 
Sontb.Rep.  803;  Riley  v.  State,  88  Ala. 
188,7  South.  Rep.  104.  The  change  given 
at  the  instance  of  plaintiff  Is  subject  to 
the  same  objection.  It  Is  a  mere  argu- 
ment, announcing  no  legnl  proposition, 
but.  having  been  given,  will  nut  reverse 
the  Judgment.  It  Is  manifest  on  theevU 
dence  that  the  conrt  would  not  have  been 
jDBllfled  In  giving  the  afflrmatlvechai^ln 
favor  of  defendQDt,  or  the  charge  that  the 
Jury  could  not  And  for  plaintiff.  We  have 
examined  the  other  rulings  assigned  for 
error,  and  discover  no  error  In  them. 

Affirmed. 

i>l  Ala.  286)   

Kansas  Citt,  M.  &  B.  R.  Co.  v.  HionoN. 

(Supreme  Court  <^  Alabama.  Nor.  S7, 1801.) 

Cahribbs  or  Fassbnobm  —  LTAsn^iTT  roB  Doos 
Lost  bt  CABBiBB—BcLaa  ov  CoMrAirr— Habm- 
XtBSB  EaaoR. 
1.  Plaintiff  ms  a  passenerer  for  E.  'la  a  s«o- 
ond-olass  car,  with  his  dog.  The  condaotor  told 
htm,  uDder  the  company's  rules,  dogs  must  go  In 
the  baggBige-nar.  Plaintiff  delivered  the  dog  to 
the  basgage-maBter,  and  told  bim  to  put  It  off  at 
B.,  anothat  he  would  not  pay  him  anymoney  for 
the  Aoa.  On  arriving  at  E.,  tba  baggage-master 
refQBfld  to  deliver  the  dog  without  tlie  payment 
of  96  oenta,  which  plaintiff  refused  to  give,  and 
the  dog  was  carried  farther  on,  and  lost  by  the 
oegltgenca  of  the  baggage-master.  Plaintiff  aft- 
erwwds,  and  before  learning  of  the  losa  of  the 
dog,  oScond  to  my  what  was  doe  sn  it  Held, 
that  pl^Dtlff  oouid  recover  for  the  dog  flwm  the 


company,  tfaou^  it  had  a  rule  providing  onlyfOr 
the  payment  of  a  fee  to  the  baggage-master,  and 
lelleviDg  itself  of  aU  liabUity;  piahitiiT  not  be- 
ing informed  of  the  rule,  and  having  nio  knowl- 
edge of  It. 

S.  Defendant  having  had  the  benefit  imd«r 
certain  pleas  of  matters  set  out  In  otlkers,  demnr- 
rers  to  which  were  sustained,  any  error  In  sos- 
talning  the  demorrer  was  harmless. 

Appeal  from  circuit  court,  Jefferson 
county;  James  B.  Head,  Judge. 

Action  by  £.  L>.  Uigdon  against  the 
Kansas  City,  Memphis  &  Birmingham 
Railroad  Company  to  recover  damages 
for  the  loss  of  a  dog.  From  a  Jadgmeot 
on  a  verdict  directed  for  pliUntUr,  defend- 
ant appeals.  Affirmed. 

Defendant's  pleas  numbered  land  2were 
the  general  issue,  and  the  special  pleas  In- 
terposed by  defendant  set  up  a  rule  of  de- 
fendant regulating  the  carriage  of  dogs, 
and  disclaimed  reaponslblllty  tor  dogs  so 
carried ;  averred  that  the  ddenflant  was 
not,  and  did  not  bold  ttaelf  out  to  be,  a 
carrier  of  dug^  on  Its  passenger  trains; 
that  the  only  compensation  provided  for 
their  carriage  would  be  the  personal  per- 
quisites to  the  baggnge-m  aster  for  their 
carriage. 

Hewitt,  W&Iker  &  Porter,  for  appellant. 
CabanlBS  A  Weakley,  (or  appellee. 

Walker,  J.  The  defendant  had  the  ben- 
efit under  pleas  numbered  1  and  2  of  the 
matters  set  up  by  the  three  special  pleas, 
the  demurrers  to  whlcb  were  sustained. 
Such  being  the  case,  if  there  was  error  In 
suetaining  the  demurrers.  It  was  error 
without  Injury  to  the  defendant,  and  does 
not  afford  ground  for  a  reversal  of  the 
Judgment.  Railroad  Co.  v.  Davis,  01  Ala. 
487.  8  South.  Rep.  652. 

The  appellee  was  a  passenger  on  the 
appellant's  train  from  Birmingham  to 
Elliott,  a  station  od  the  appellant's  line  of 
road.  When  he  boarded  tnetraln  he  went 
Into  a  secund-class  car,  carrying  his  dog 
along  with  bim.  When  the  conductor 
passed  through  the  train  collecting  tickets 
he  saw  the  dog,  and  then  told  the  appellee 
that  It  was  against  the  rules  of  the  com- 
pany to  carry  dogs  on  Its  paasenger- 
coaches,  and  that  he  would  have  to  pnt 
the  dog  In  the  baggage-car.  Thereupon 
the  appellee  and  a  brakeman  toak  the  dog 
Into  the  baggage-car,  and  delivered  It  to  the 
baggage-master.  The  appellee  testified, 
without  contradiction,  that  he  told  the 
baggage-master  to  pnt  the  dog  off  at  Elli- 
ott, and  also  that  he  told  him  that  he 
would  not  pay  bim  any  money  for  the 
dog.  When  the  train  arrived  at  Elliott, 
the  baggage-master  refused  to  deliver 
the  dog,  unless  the  appellee  would  pay 
bim  a  fee  of  26  cents.  The  appellee  declin- 
ing to  make  this  payment,  the  dog  was 
carried  to  Memnhls,  and  was  lost.  The 
appellee  afterwards  offered  to  pay  what 
was  due  on  the  dog,  bat  did  not  renew 
such  offer  after  he  was  Informed  that  the 
dug  was  lost.  There  is  no  evidence  to 
show  that  when  the  appellee  delivered 
the  dog  to  the  baggage-master  he  had 
knowledge  or  notice  of  the  rule  under 
which  the  appellant  seeks  to  relieve  Itself 
of  responsibility.  Thecoadnctor  was  act- 
ing within- the  apparent  scope  of  his  au- 
thority when  he  gave  directions  as  to  the 
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disposition  to  be  made  o!  the  iog.  Wbeo 
the  baKgatce*aiaBter received  tbe  dog,  there 
waa  DottalD];  to  Indicate  tbat  be  was  act- 
ing In  hla  own  bebalf,  rather  than  as  an 
employe  of  the  appellant  and  for  it.  It 
does  not  appear  that  the  appellee  was  ia 
any  way  made  to  understand  tbat  In  ref- 
erence to  the  carriase  and  custody  of  the 
dog  be  was  to  look  to  the  bagHage-mas- 
ter  individually,  and  not  to  the  railroad 
rompany.  He  was  not  iaformed  that  the 
company  was  onwllllDK  to  transport  the 
dog  or  to  become  responsible  lor  it.  He 
was  simply  told  to  leave  the  dogln anoth- 
er part  of  the  train,  and  with  the  j>er8on 
In  c&arxe  ot  the  baggase.  He  was  not 
prasnmed  to  know  the  rules  irf  the  com- 
pany as  to  tbe  kinds  ot  property  It  would 
receive  for  transportation.  It  does  not 
even  appear  In  this  case  that  tbe  rule  re- 
lied on  was  posted  In  tbe  depot,  or  In  any 
other  public  place,  at  the  station  where 
tbe  appellee  was  received  as  a  passenger. 
Tbe  rule  itself  shows  that  it  was  the  duty 
of  tbe  defendant's  employes  to  give  no- 
tice to  the  ownm  of  dogs  of  tbe  condi- 
tions upon  which  tbey  would  be  carried  by 
tbe  railroad  company,  and,  If  the  owners 
were  onwilllng  Ut  accept  such  conditions, 
tr>  refer  them  to  the  express  company. 
In  thepreeentcasetheconductor  permitted 
tbe  dog  to  remalu  on  the  train,  and  had 
It  pnt  in  tbe  baggage-car,  and  neither  be 
nor  tbe  ba^age-master  Intimated  to  the 
appellee  tbat  tbe  company  whs  unwilling 
to  carry  the  dog  or  to  become  reaponsible 
Therefor.  It  affirmatively  appears  that 
tbe  itppellee  did  not  know  of  the  rule  In 
question.  He  was  entitled  to  rely  upon 
and  to  follow  tbe  Instructions  given  by 
tbe  cottdnetor.  BallroadCo.  v.  Huffman, 
76  Ala.  4U2;  Jones  v.  Railroad  Co..  89  Ala. 
arS.  8  Suuth.  Bep.  61;  Railroad  Co.  v.  Ro- 
senswelg,  (Pa.  Sup.)  6  Atl.  Rep.  545.  A 
mle  of  which  the  passenger  has  no  notice 
cannot  have  effect  to  relieve  the  railroad 
company  of  responsibility  for  an  article 
accepted  lor  carrtaRe  by  an  employe  who 
la  Ibtrosted  with  the  daty  of  receiving  and 
taking  charge  ot  goods  delivered  for  trans- 
portation, and  who  accepts  the  article  In 
question  apparently  in  the  course  ot  his 
employm«it  and  on  behalf  ot  the  prlncl* 
pal.  The  conductor  and  the  baggage- 
master  could  he  treated  by  a  petMon  hav- 
ing dealings  with  tbe  defendant  as  having 
all  the  ordinary  powers  Incident  to  their 
respective  poaltloos  except  so  lar  as  re- 
strictions are  Imposed  upon  their  author- 
ity which  are  known,  or  ought  to  be 
known,  to  the  person  dealing  with  them. 
In  transacting  tbe  business  Intrusted  to 
them,  within  the  usual  and  ordinary  scope 
of  such  business,  they  act  within  theex- 
tmt  oS  their  authority ;  and  the  principal 
Is  bound,  provided  the  party  dealing  with 
them  acta  In  good  faith,  and  without  no- 
tice ofauy  restrictions  orllmitatlons  upon 
their  anthnrlty,  (Wheeler  v.  McGulre,  86 
Ala.  SOS,  6  South.  Rep.  190;  Coffin  Co.  v. 
Stokes,  78  Ala.  873:)  and  the  prlnt>lpal  is 
responsible  for  tbe  act  of  tbe  agent  when 
done  within  the  apparent  scope  of  bis  au- 
thority, though  In  violation  of  a  mle  or 
instnietlon  ot  tbe  principal,  which  was 
unknown  to  the  person  dealing  with  the 
agent,  (OUllau  7.  Railroad  Co.,  70  Ala. 


268.)  In  the  present  case,  the  baggag»< 

master,  when  be  received  the  dog.  was  en- 
gaged in  the  particular  business  with 
which  be  was  intrusted  by  tbe  defendant. 
Tiie  plaintiff  was  entitled,  to  suppose  that 
be  was  dealingwith  tbedefendantthrough 
its  regularly  accredited  agent  In  that  de- 
partment of  its  bnslness.  If  the  defendant 
was  unwilling  to  receive  or  to  become  re- 
sponsible for  tbe  dog,  the  plaintiff  should 
have  been  Informed  tu  this  effect  by  tbe 
agent.  No  such  information  having  been 
given,  and  the  rule  now  set  up  being  un- 
known to  the  plaintiff  when  bis  dog  was 
received  without  objection,  he  waa  entl 
tied  to  look  to  the  defendant  for  Its  car- 
riage and  proper  d^Wery ;  and  as  tbe  dog 
was  lost,  and  was  not  accounted  for,  tbe 
defendant  was  liable  on  the  ondispnted 
tacts  shown  by  the  evidence.  The  plain 
conclusion  from  the  evideuce  is  tbat  tbe 
dog  was  lost  In  consequence  ot  tbe  negli- 
gence of  tbe  baggage>master;  and.  In  the 
circamstances  developed  by  the  proof,  the 
defendant  could  not  shUt  the  liability 
from  itself  to  the  baggage-master  individ- 
ually. Cantiing  v.  Railroad  Co..  54  Mo. 
385;  Mluter  v.ltailroad  Co.,  41  Mo.  503; 
BIsb.  Non-Cont.  Law,  S  1157.  The  affirm- 
ative charge  In  favor  of  the  plaintiff  was 
properly  given.  Affirmed. 


  (H  Ala.  645) 

MsupBiB  St  C.  B.  Co.  T.  Qraham. 

(Supreme  Cmart  of  Alaixmta.  Nov.  87, 1891.) 
Master  ±sd  Sbbtant— DEFSfrrm  Af  PLiAircEfr— 

KULBB — PLBADINO  —  EVIOBNOB  —  COSTOM  —  bf- 
BTBOOnOKS. 

1.  iDSiiaoticm  against  sraiiroad  oominoy  for 
the  negligent  killing  of  a  conductor  while  an- 
ooapling  cars,  a  plea  that  deceased  was  negligent 
Id  violating  a  rule  of  tbe  company  forbidding 
employes  from  going  between  cam  In  motion  to 
couple  or  uncouple  thiem,  wbere  not  demurred  to 
beoaase  it  does  not  sver  tbat  deceased  knew  of 
the  role,  raises  a  valid  Issue  for  the  jury. 

u.  A  rule  ot  a  railroad  company  forbidding 
employes  from  going  between  cars  in  motlou  to 
nnoouple  them  is  reasonable  and  "wholeBome. " 

a.  SInoe  this  mle  is  clear  and  explicit,  evi- 
denca  that  for  many  years  it  had  be^  the  custom 
of  brakemen  to  go  between  oars  In  motion  to 
make  onoonpiings  was  inadmissible  to  show 
tbat  the  rule,  not  having  been  insisted  on,  was 
not  binding  on  deceased. 

4,  Where  it  was  contended  that  a  rule  of  the 
company  requiring  freisht-oar  conductors  to  "as- 
sist" inshlftlng  and  maktngnp  trains  meant  that 
they  should  only  superintend  and  rive  orders, 
evidence  that  for  many  years  it  had  been  their 
custom  to  couple  and  uncouple  cars  was  admis- 
sible, sinoe  '^assist"  is  ambiguous. 

6.  Acmduotor  who  voluntarily,  even  though 
with  the  acquiesoence  of  the  railroad  company, 
undertakes  to  uncouple  oars,  sut^ects  himself  to 
all  reasonable  rules  prescribed  for  those  whose 
duty  it  is  to  do  such  worlc. 

6.  Where  tbe  evidence  tended  to  show  both 
that  the  conductor  could  have  uncoupled  tbe  cars 
in  no  other  way,  and  also  that  he  might  have  un- 
coupled them  from  the  platform  with  perfect 
safety,  It  was  error  to  refuse  to  oharse  that,  if 
the  oar  could  have  been  uncoupled  with  sanity 
after  it  had  stopped,  or  with  safety  from  the 
platform,  and  If  deceased  knew  of  the  rule  which 
required  all  employes  to  exeircise  great  care  in 
coupiing  and  uncoupling  cars,  tben  his  failure 
to  wait  till  the  oar  stopped,  or  to  uncouple  the 
car  from  the  platttemf  woola  preclade  tats  ve- 
oovery. 

7.  Although  a  oondtictor  is  not  s  persMi  in- 
trusted with  Uie  duty  ot  seeing  that  the  **way8, 
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works,  maoblnuT,  or  olant"  of  a  railroad  com- 
j»iiyare  1b  proper  condition,  within  Code,  §  25yO, 
»aba.  1,  which  declares  a  mastor  liable  to  a  sorv- 
for  injuries  caused  bv  any  defect  Uierein, 
yeta  role  requiring  railroad  employes  to  examine 
the  ooandness  cars,  engines,  maoMnery,  etc., 
as  far  as  reasonable,  before  using  them,  is  proper. 

8.  A  charge  predicated  on  a  faot  not  in  evi- 
d«iiee  is  properly  refused. 

9.  It  Is  not  negligence  for  a  serrant  to  go  be- 
tween cars,  contruyto  roles  of  the  railroad  com- 
pany, when  the  da^  required  oumot  otherwise 
lie  performed. 

Appeal  from  clrcnltconrt,MadIaoiicoun- 
ty;  H.  C.  Spkakb,  Judge. 

Action  by  Ella  F.  Grabam,  as  aclmlDla- 
tratrix,  against  the  Memphis  &  Charleston 
Ballroad  Company,  for  the  alleged  negli- 
gent kllUnff  of  plalntiH's  hnaband.  Verdict 
and  Indgment  for  plalntlfi.  Defendant 
appeals.  Reversed. 

The  printed  rules  of  the  company  re- 
qnlred  the  coaoHiig  to  be  done  by  the 
brakemen  wltb  sticks  made  for  that  pur- 
pose. Bole  No.  189,  lutroduced  in  evidence, 
required  that  "erery  employe  mnst  exer- 
cise the  ntmoBt  caution  to  aroid  injury  to 
talmBell  or  to  his  fellows,  especially  In  the 
Bwitcbing  of  cars  and  the  moToment  ol 
trains,  which  work  each  employe  must 
look  after,  and  be  responsible  fur  his  own 
safety.  Jumping  on  or  off  trains  or  en- 
gines in  motion,  getting  between  cars  In 
motion  to  couple  or  uncouple  them,  and 
all  similar  impmdences,  are  dangerous 
and  lo  violation  of  duty."  Defendant  ex- 
cepted to  the  following  portions  of  the 
general  charge  given  by  the  court : 
"Again,  if  you  find  that  there  was  such 
defect,  and  the  same  was  known  to  tbe 
person  In  the  employment  wlio  was  In- 
trusted with  the  duty  of  sedng  that  tbe 
draw-head  of  defendant's  car  wasin  proper 
condition,  and  tbat  such  defect  bad  ex- 
isted for  such  a  length  of  time  as,  wltb 
proper  diligence,  it  cuuld  have  been  discov- 
ered or  remedied  by  defendant,  then,  In 
that  event,  yon  would  be  authorised  under 
the  law  to  say  tbat  the  defendant  was 
negligent.  (S)  And  If  yon  further  believe 
tbat  tbe  death  of  deceased  was  caaand  by 
the  negligence  of  defendant  as  above  de- 
scribed, then  tbe  law  would  authorize  you 
to  and  a  verdict  for  the  pialntltf.  (S)  Ton 
must  also  look  to  all  the  evidence,  includ- 
ing custom  referred  to  by  the  witnesses,  to 
determine  the  reasonablenesaof  said  rules, 
and  whether  or  not  they  bad  been  modi- 
fled  by  the  custom  of  employee  In  coup- 
ling and  uncoupling  cars,  and  whether  or 
not  such  custom  or  usage  was  known  to 
defendants."  The  court  refused  to  give 
the  following  written  cbargeu,  re- 
quested by  defendant:  "(I)  If  the  Jury 
believe  the  evidence  they  must  find  for  tbe 
defendant.  (3)  I  ehanse  yoo  that  rule  139, 
in  the  rule*  attached  to  the  ttme-tuble, 
and  which  ban  been  introduced  In  evi- 
dence. Is  such  a  rule  as  defendant  bad  a 
right  to  establish;  and.  If  John  L.  Gra- 
ham came  to  his  death  in  consequence  of 
bis  trying  to  get  between  cars  while  In 
motion  to  uncouple  them,  he  was  acting 
in  violation  of  such  rule,  and  yonr  ver- 
dict should  be  tor  defendant.  (3)  It  is  not 
shown  in  this  case  tbat  It  was  the  duty  of 
tbn  defendant,  while  the  car  with  the 
broken  draw-head  was  at  HantavIUe  fur 
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several  days  prior  to  October,  1887,  to  ex- 
amine or  inspect  the  same,  or  to  notify 
said  Graham,  as  conductor,  of  its  condl- 
tiun.  (4)  if  tbe  Jury  tind  from  theeridence 
that  a  rule  of  the  defendant  made  tt  a  vio- 
lation of  duty  for  an  employe  to  get  be- 
tween cars  In  mntton  tocoupleoruncouple 
them,  and  that  Jotan  Graham  came  to  his 
deatn  In  trying  to  get  between  ears  In  mo- 
tion to  uncouple  them,  then  the  verdict  of 
the  Jury  must  be  for  the  defendant.  (5)  If 
the  Jury  believe  from  tbe  evidence  that 
John  L.  Graham  came  to  his  death  while 
violating  a  rnle  of  defendant  In  trying  to 
get  between  cars  In  motion  to  uncojiple 
tbe  same,  the  verdict  must  be  for  tbe  de- 
fendant. (6)  I  charge  you  tbat  rule  1S8, 
In  the  rules  attached  to  the  time-table, 
and  wblch  has  been  introduced  In  evi- 
dence. Is  a  reasonable  rule,  wlilch  the  de- 
fendant had  the  right  to  establish.  (7)  It 
It  was  safer  for  Graham  to  goon  the  plat- 
form of  the  coach,  and  from  there  couple 
or  uncouftle,  and  It  was  more  dangerous 
to  go  between  the  cars  to  couple  or  un- 
couple, and  these  facts  are  shown  by  tlie 
evidence,  and  Graham  Adopted  tbe  more 
dangerous  method  of  coupling  or  un- 
coupling, theu  Graham  was  gulity  of 
contributory  negligence,  and  the  verdict 
of  the  Jury  should  be  for  tbe  defendant. 
(8)  No  failure  of  duty  on  the  part  of  de- 
fendant in  allowing  the  draw-bead  or 
coupling  apparatus  to  become  or  remain 
defective  or  broken  would  excuse  John 
L.  Graham  from  examining  the  condition 
of  such  draw-bead  or  coupling  apparatus 
before  using  the  same,  or  exposing  him- 
self between  the  cars;  and,  If  the  Jnry  be- 
lieve from  the  evidence  tbat  It  John  L 
Graham  had  examined,  the  condition  of 
the  draw-bead  or  coupling  apparatus  be 
would  have  discovered  that  It  was  defoet- 
ive  or  brttken,  so  as  to  bo  dangerous  to 
use, — then  the  verdict  must  be  for  the 
defendant.  (9)  Although  the  railroad 
company  may  have  been  negligent  In  hav- 
ing a  defective  car,  yet  If  the  Jury  believe 
from  the  evidence  that  Graham  violated  a 
rule  of  the  company  In  going  between  a 
car  In  motion  to  uncouple  it,  and  thereby 
was  killed,  and  that  at  the  time  he  vio- 
lated snch  rnle  he  had  knowledge  of  the 
said  rule,  then  the  plaintiff  cannot  recover 
in  this  case.  (10)  If  tbe  jury  believe  from 
the  evidence  tbat  It  was  a  rnle  ol  tbe  com- 
pany that  no  employe  should  enter  be- 
tween cars  In  motion  to  couple  or  nn- 
couplethem.and  thatGraham  had  knowl- 
edge of  such  rule,  and  In  violation  of  snch 
rule  he  did  go  between  said  cars  while  la 
motion,  and  if  you  believe  from  tbe  evl* 
dence  that  his  violation  of  said  rule  ap- 
proximately contributed  to  bis  dc  tb, 
thmtha  plaintiff  cannot  recover  In  this 
case.  (11)  It  the  Jury  believe  from  tbe  ev- 
idence that  said  car  could  have  been  un- 
coupled with  safety  after  said  car  had 
stopped,  or  with  safety  from  the  plat- 
form of  said  car,  aud  the  rule  of  tbe  com- 
pany required  tbat  all  employes  should 
exercise  great  care  and  oaution  in  coup- 
ling and  uuconpling  cars,  and  that  Gra- 
ham had  knowledge  of  such  rule,  then  he 
was  bound  to  uncouple  said  car  from  the 

glatform,orwBlttlH  said  car  had  stopped 
efore  be  attempted  to  uncouple  It;  and 
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If  700  belteve  that  hts  failure  to  do  so 
proximately  contrlbaterl  to  his  death, 
then  the  plaintiff  cannot  recover." 

Uamea  &  Sbeff^y,  lor  appellant.  Wm. 
Richardson  and  E.  L.  PaUey,lQV  appellee. 

CoLKUAN,  J.  The  evidence  ehowa  that 
ttie  ptalntllT's  Intestate,  John  I>.  Qraham. 
whose  regular  employment  was  that  of 
frelgbt-car  conductor,  went  between  the 
ears  while  In  motion  to  unconpleafrdght- 
ear  from  a  Dassenger-car.  and  on  ac- 
count of  a  defective  or  broken  draw-head 
or  coapUne  appliance  was  crushed  and 
Itllled.  There  was  a  platform  to  the  pas- 
seuffer-car  next  to  the  freight-car  where 
the  unconplinffwastobedone.  Thedefense 
was  contributory  neKllgence,  and  that 
plaintiff's  Intestate  came  to  his  death  In 
violation  of  a  rule  of  defendant,  which  pro* 
hlblted  employes  from  going  between  the 
cars  while  In  motion  to  uncouple  them. 
The  plea  does  not  set  out  the  rule,  or  aver 
that  plaintiff's  Intestate  knew  of  the  exist- 
ence of  such  rule.  In  the  ease  of  Railroad 
Co.  T.  Hawkins.  92  Ala.  — ,  9  South.  Rep. 
271,  It  was  distinctly  declared  as  the  set- 
tled doctrine  In  this  state  that  the  adop- 
tion and  promulgation  by  an  employer 
of  a  rule  for  tlie  gnldance  of  an  employe 
does  not  charge  the  latter  with  knowl- 
edge thereof,  so  as  to  Impute  negligence  to 
him  for  its  violation,  but  that  to  such  end 
Itlsessendal  that  knowledge  of  Its  exist* 
enee  be  brought  home  to  the  employe.  It 
was  further  held  that  a  plea  setting  up  a 
Tiolatlon  of  such  rule  as  establishing  con- 
tribotory  negligence  was  open  to  de- 
murrer which  failed  to  aver  knowledge  of 
anch  rule.  It  Is  also  well  aettJed  that 
where  Issae  Is  Joined  apon  an  Insnffldent 
plea  it  becomes  one  of  the  Issues  to  be 
tried  by  the  jury,  and  that  the  defendant 
Is  entitled  to  the  advantage  of  such  plea. 
In  the  Introduction  of  evidence  in  support 
ol  It,  and  In  the  InstructlonR  to  be  given 
by  the  court  to  the  jury.  Farrow  v.  An- 
drews, 69  Ala.  97.  A  conductor  who  vol- 
untarily, even  though  by  the  permission 
or  acquiescence  of  the  employer,  tindep- 
tafces  to  perform  the  duties  of  coupling  or 
unconpllngcars.eubjectshimself  to  all  rea- 
sonable ruleaand  regulations  prescribed  by 
the  employer  for  the  goTemment  of  those 
whose  duty  It  Is  to  perform  this  work. 
Rule  189.  offered  In  evidence,  proscribes 
that  ''getting  between  cars  In  motion  to 
eoople  or  uncouple  them  is  dangerous, 
ana  in  violation  of  duty.  All  employes 
are  warned  that.  If  they  commit  these  ira- 
pmdences,  it  will  be  at  their  own  risk  and 
peril. "  This  rule,  or  one  similar  to  It,  has 
been  declared  by  repeated  derisions  of  this 
conrt  to  be  reasonable  and  **  wholesome," 
and  that  railroad  companies  were  JustI- 
liable  In  adopting  and  enforcing  It  for 
their  own  protection  and  that  of  em- 
ployes. Railway  Co.  v.  Propst,  90  Ala. 
S.  7  Sonth.  Rep.  685.  83  Ala.  618.  S  South. 
Rep.  764;  Pryor  v.  Railroad  Co.,  90  Ala.  35. 
8  South.  Rep.  55;  Railroad  Co.  v.  Wat- 
son, 90  Ala.  69,  8  South.  Rep.  249.  When 
the  authorities  declare  that  the  rale  Is 
"reasonable"  and  "  wholesome. " It  Is  with 
the  qualitlcatlon  or  nnderstandlng  that 
the  duties  required  may  be  performed  con- 
Btotently  with  the  observance  of  the  rule; 


and  if  the  sticks  furnished  by  the  employer 
—as  the  evidence  In  this  case  tends  to 

show— are  so  short  that  a  coupling  can- 
not be  made  by  their  use  without  Koing 
between  the  cars,  the  rule  which  forhldD 
employes  from  K<^ln^  between  cars  to  ef- 
fect a  coupling  while  In  motion  would  af- 
ford no  protection  to  the  master  If  the 
duty  imposed  necessitated  Its  non-observ- 
ance. The  rule  which  requires  the  use  ol 
sticks  to  make  couplings  is  "reasonable" 
and  "wholesome,"  and  an  employe  who, 
having  knowledge  of  the  rule,  and  pro- 
vided with  a  stick  by  which  this  duty  can 
be  performed  without  going  between  the 
cars,  and  in  violation  of  the  rule,  without 
urgent  and  excusable  necessity,  goes  be- 
tween the  cars,  and  Is  thereby  Injured.  Is 
guilty  of  contributory  negligence  of  an 
asgravated  character,  and  his  remedy  la 
gone.  Beach,  Contrib.  Neg.  §  141 ;  Pryor 
V.  Railroad  Co.,  supra;  Railway  Co.  v. 
Propst.  83  Ala..  3  South.  Rep.,  supra. 
There  Is  no  evidence  to  show  that  cars  can 
be  uncoupled  by  the  use  of  a  stick,  and  we 
presnme  sticks,  as  now  prepared,  cannot 
be  used  for  that  purpose.  In  referring  to 
the  use  of  sticks,  the  rule  prescribes  that 
they  must  be  used  for  making  coupUngii, 
not  <jncoupllngs. 

Ill  considering  this  case,  we  have  kept 
In  view  the  fact  that  the  Injured  person 
was  the  conductor  himself,  authoritative- 
ly exercising  control  over  the  engineer  and 
brakemen  and  the  movement  of  the  cars. 
Is  there  any  evidence  to  ehow  that  the 
work  of  uncoupling  the  cars  could  have 
been  performed  In  an  apparently safeway, 
which  deceased  did  not  adopt,  or  that  the 
condition  of  the  cars  was  such  that  they 
could  not  be  uncoupled  with  reasonable 
safety  except  by  going  between  them,  or 
that  the  company  had  waived  its  right  to 
Insist  upon  an  observance  of  the  rule?  As 
a  legal  proposition.  Independent  of  any 
rules  provided  by  the  master,  if  an  em- 
ploye selects  a  dangerous  way  to  perform 
a  duty,  bnowlng'it  to  he  attended  with 
danger,  when  there  la  a  safe  way  appaiv 
ent  to  him.  and  he  undertakes  to  perform 
the  duty  in  the  dangerous  way,  and  In 
consequence  thereof  Is  Injured,  he  Is  gnllty 
of  such  contribntory  negligence  as  to  cut 
oft  all  legal  remedy  for  the  Injury.  Rail- 
road Co,  v.Orr,  91  Ala.  54S>8Soath.  Rep.  364; 
Railroad  Co.  v.  Holbom,  84  Ala.  187.  4 
South. Rep.146;  Highland  Ave.  v.  Walters, 
91  Ala.  435,  8  South.  Rep.  860.  The  act  of 
uncoupling  cars  while  In  motion  by  going 
between  them  does  not  necwsarlly  consti- 
tute contributory  negligence,  under  all  cir- 
cumstances. Goodrich  v.  Railroad  Co.,  (K. 
Y.  App.)  22  N.  E.  Rep.  397.  It  Is,  however, 
necessarily  an  act  attended  with  mom  or 
less  danger.  There  waa  evidence  intro- 
duced on  the  trial  which  tended  to  show 
that  the  cars,  on  account  of  their  condi- 
tion, could  not  have  been  uncoupled  from 
the  platform  of  the  passenger-car;  bnt 
there  was  evidence  tending  to  show  that 
the  uncoupling  could  have  been  effected  in 
this  way  with  perfect  safety,  and  that 
that  was  the  proper  way,  under  the  cir- 
cumstances existing  In  this  case.  Apply- 
ing the  principle  of  law  declared  In  the  Orr 
Case  and  Holborn  Case,  sopra.  in  regard 
to  the  dnty  of  an  employe  when  there  is  a 
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daageroaa  way  and  a  safe  way  to  perform 
an  act,  the  coart  was  In  error  In  retusins 
to  give  charge  No.  11,  reqoeiited  by  appel- 
lant. It  la  contended  by  appellee  that  this 
charge  and  other  chargea  were  properly 
relused,  nnder  the  authority  of  Itallroad 
Co.  V.  Perry,  87  Ala.  894.  6  Suath.  Rep.  40, 
becaase  the  charges  failed  to  hypothesize 
the  question  of  knowledge  or  notice  of 
the  existence  of  the  rule.  The  plea  in  the 
present  case  failed  to  aver  knowledge  or 
notice,  and  issue  was  joined  upon  it  In  this 
InsnflSclent  condition.  The  (act  of  knowl- 
edge or  notice  was  not  an  Issue  before  the 
Jury,  and  the  cliarges  requested  were  not 
objectionable  for  ignoring  an  outside  Is- 
sue. Railroad  Co.  v.  Watson,  90  Ala.  68.  8 
South.  Rep.  249  ;  87  Ala.  394,  6  South.  Rep. 
40,  supra.  It  may  be  that  ordinarily 
freight  or  box  care,  which  bare  no  plat- 
form, cannot  be  nnconpled  without  going 
between  the  care;  bnt  this  would  not  ex- 
cuse an  employe  who  failed  to  use  the 
platform.  U  there  was  one,  and  the  ase  of 
the  platform  was  obvlonBly  the  safer 
way. 

A  disputed  question  in  the  case  arises 
upon  the  proper  construction  of  rule  201, 
which  requires  freight«ar  conductors  **  to 
assist  In  the  shifting  and  making  up  of 
trains."  In  behalf  of  plalutltf,  evidence 
was  Introduced  tending  to  show  that  un- 
der the  rule  it  waR  the  nnstoni,  and  had 
been  tor  many  years,  for  conductors  to 
couple  or  uncouple  cars,  and  that  at  times 
all  the  condnctors  on  the  road  performed 
tbia  duty,  and  It  was  generally  under- 
stood that  the  word  "awtst"  Included 
this  duty.  One  witness  testified  that  be 
bad  seen  every  conductor  on  the  road  as- 
sist In  this  way  In  coupling  or  uncoupling 
card.  For  appellant  It  was  contended 
that  coupling  and  uncoupling  was  the 
duty  of  brakemen  only.and  the  word  "as* 
Blat^  meant  that  conductors  should  so- 
perlntend  and  "give  the  proper  signals." 
we  think  the  evidence  of  custom  on  this 
<]uestlonwa8  properly  received.  Rules  lor 
the  government  of  employes  should  be 
written  with  precision,  and  be  free  from 
ambiguity.  The  principle  of  law  Is  "  that 
parol  evidence  of  a  uaage  Is  adraisalble  to 
explain  terms  ambiguous  or  doubtful  in 
significance,  or  from  which  to  Infer  the  in- 
tention, nnderstanding.  and  agreement 
of  the  parties,  and  to  incorporate  a  stipu- 
lation or  element  wherein  the  contract  Is 
silent."  Railroad  Co.  v.  Johnston,  75  Ala. 
604;  Barlow  v.  Lambert,  28  Ala.  704.  The 
court  properly  received  evidence  which 
tended  to  show  the  meaning  of  the  word 
"assist"  as  need  In  rule  201,  and,  the  evi- 
dence on  this  point  being  In  conflict,  the 
determination  of  the  disputed  fact  was  a 
question  (or  tlie  Jury. 

Evidence  of  uaage  and  custom  for  many 
years,  on  the  part  of  brakemen,  to  go  be- 
tween the  cars  while  In  motion  to  make 
an  uncoupling,  was  Introduced  to  show 
that  rule  189,  which  prohibits  this  mode 
of  coupling  and  uncoupling,  was  not  In- 
sisted upon  by  the  railroad  company,  was 
not  binding  upon  the  employes.  The  rule 
Is  clear  and  explicit  In  terms,  free  from 
ambiguity  or  equivocation.  It  does  not 
"pander  In  a  double  sense."  Mr.  Green- 
leaf  (2  Ev.  {  251)  says:  "The  true  office  of 


a  utiage  or  custom  is  to  Interpret  the  other- 
wise indeterminate  intention  of  parties 
to  fix  the  meaning  of  words  and  expree- 
Blon80(donbt(ul  or  various  senses.*'  Intbe 
case  of  Railroad  Co.  v.  Johnston,  75  Ala. 
604,  this  court  declared  that  evidence  o( 
usage  or  custom  will  not  be  received  when 
It  varies  or  contradicts  the  express  terms 
of  a  contract.  Barlow  v.  Lambert,  28 
Ala.,  nnpra.  "When  persons  enter  into 
exprea88tipulatIons,ltl8  a  reasonable  rule, 
subject  only  to  a  few  exceptions,  that  nei- 
ther custom  nor  usage  will  be  allowed  to 
dispense  with  sucb  express  stipulations.'* 
Railroad  Co.  v.  Kolb,  78  Ala.  401.  The 
rule  has  been  declared  to  be  "reasonable" 
and  "wholesome."  It  was  adopted  for 
the  protection  of  the  company  and  for  the 
safety  of  Its  employes.  Evidence  of  usage 
and  custom  of  its  violation  by  those  It 
was  Intended  to  protect,  either  to  exempt 
them  from  Its  obligations  or  to  subject  the 
company  to  damage  because  of  Its  repeat- 
ed violation,  does  not  come  witbin  the  ex- 
ception, and  such  evidence  Is  Inadmissible. 
The  rase  of  Hlssong  v.  Railroad  Co.,  01 
Ala.  518,  S  South.  Rep.  776,  does  not  In 
any  manner  conflict  with  the  rule  here  de- 
clared. 

So  far  as  rnle  140,  or  any  other  rule, 
militates  against  the  liability  imposed  up- 
on the  employer  or  niaHter  under  section 
2590.  or  contravenes  the  principle  of  law 
which  requires  the  employer  or  master  to 
(nmlnh  and  maintain  suitable  material  and 
appliances  for  the  safe  prosecution  o(  Its 
buKlness,  and  the  right  of  the  emi^oye  to 
presume  that  this  has  been  done.lt  will  be 
resarded  as  wholly  inoperative,  and  afford 
no  protection  to  the  employer  or  master; 
but.  so  (ar  as  rule  140  Imposee  tbe  duty 
upon  employes  to  examine  tor  tbelr  own 
safety  the  condition  of  the  car,  engines, 
and  machinery,  etc.,  before  using  them,  or 
exposing  themselves  on  or  with  tbe  same, 
Bo  as  to  ascertain,  as  (ar  as  reasonably 
can  be  done,  their  condition  and  sound- 
neas,  Itis  reasooableand  proper.  Itcannot 
be  expected  of  carconductora  orbrakemen 
to  make  the  same  careful  examination, 
and  to  be  able  to  discover  defects  to  the 
same  extent,  as  that  expected  and  required 
of  the  employer  or  master,  or  person  In- 
trusted generally  with  this  duty  for  the 
public  safety  or  safety  of  employes;  but 
the  character  of  tbe  general  duties  to  be 
performed  by  conductors  and  brakemen 
are  such  that  they  necessarily  become 
more  or  less  familiar  with  the  appliances 
and  machinery  constantly  In  their  use  and 
under  their  Hupervfslon,  and  to  know  to 
some  extent  when  they  are  not  In  proper 
condition  for  safe  use.  To  the  extent  of 
their  Information  and  the  opportunities 
afforded  to  make  such  examination,  c6n- 
tiistently  with  their  other  duties  and  the 
circumstances  attending,  they  should  ob- 
serve and  obey  the  mle.  Whether  the  de- 
ceased was  negligent  In  not  making  such 
examination,  or  whether  the  defect  was 
of  that  character  that  It  could  not  have 
been  discovered  upon  such  exaraluatlnnae 
it  was  his  duty  to  make,  and  whether  he 
did  conform  to  the  rule,  and  failed  to  dis- 
cover tbe  defect.  Is  a  question  of  fact  for 
the  Jury.  We  do  not  think  a  conductor 
orbrakeman  Is  "a  person  In  the  service 
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of  the  maater  or  employer  tntraated  with 
the  duty  of  seeing  that  the  way  a,  works, 
machinery,  or  plant  were  Id  proper  condi- 
tion,** within  the  meanlog  of  gubdiTlalun  1 
of  sectloQ  25901  ot  the  Code,  and  our  no- 
deratanding  ot  the  rule  of  the  company 
la  that  the  duty  Imposed  npun  conductors 
and  brakemen  to  examine  the  machinery 
and  appliances  devolves  npon  those  con- 
dnetors  and  brakemen  who  are  using  the 
machinery,  ways,  works,  etc.,  in  question. 
The  fact  that  a  brnkeman  or  conductor  ol 
some  other  train  at  a  former  period  may 
have  noticed  the  defect,  and  neglected  to 
report  such,  did  not  exempt  the  conduct- 
or, whose  dnty  It  was  to  nae  the  defective 
appliance  or  machinery,  from  making  the 
examination  for  bis  own  safety  as  reqnired 
by  the  rule. 

The  employe's  act  does  not  and  never 
was  Intended  to  take  from  the  master  the 
defense  of  contributory  negligence.  Rail* 
way  Co.  V.  Bradford,  86  Ala.  679,  6  South. 
Rep.  90;  Railroad  Co.  v.  Hoi  bom.  84  Ala. 
18S,  4  Sooth.  Rep.  146.  The  principles  of 
law  declared  in  Railroad  Go.  r.  Orr»  and 
Railroad  Co.  v.  Holborn,  aa  to  what  con- 
■tltntea  eontrlbotory  negligence  on  the 
part  of  an  employe,  may  be  applicable  to 
two  phases  of  the  tendencies  of  the  testi- 
mony in  this  case,— that  which  defines 
when  an  employe  must  select  the  safer 
way  to  perform  a  duty,  and  also  when  an 
employe  assumes  at  h!s  own  peril  that 
proper  appliances  have  been  provided  by 
the  master.  The  Jury  Is  the  sole  Jadge 
whether  the  facts  bring  the  case  within 
their  application.  The  general  charge  of 
the  court,  considered  as  a  whole,  with  but 
few  exceptions,  is  a  clear  and  correct  ex- 
positloD'Of  the  law  as  applicable  to  the 
many  qneatlons  rained  by  the  evidence. 
The  eonrt,  however,  should  not  have  left 
It  to  the  Jury  to  say  whether  the  rule  was 
reasonable  which  requires  that  employes 
shall  use  a  stick  in  coopllngcars,  or  which 
prohibits  them  from  going  between  cars 
wblle  in  motion  to  couple  or  uncouple. 
As  a  matter  of  law  the  rule  la  reasonable. 
When  the  proof  shows  that  the  company 
refused  to  fnmtsh  sttcks.  or  that  the  duty 
nqnlred,  on  aecoont  of  the  appliance  or 
other  proper  causes,  could  not  be  per- 
formed without  a  violation  of  the  rule, 
the  master  cannot  Invoke  the  rnlefor  Its 
protection.  In  snch  cases  the  court  might 
and  should  hypothesise  the  enforcement 
ol  the  rale  npon  the  flndlng  ct  the  Jury  as 
to  these  facts. 

We  have  attempted  to  limit  and  define 
the  proper  boundaries  of  nsage  and  cus- 
tom as  applicable  to  the  facts  in  this  case. 
Charge  No.  1,  requested  by  defendant,  was 
properly  retosed.  Charge  No.  8  Is  abstract, 
as  there  Is  no  evidence  tending  to  show 
the  ear  was  In  HnntsvlIIe  prior  to  Octo- 
ber. Charges  2,  4,  6,  7,  9,  and  10  were 
faulty.  In  ignoring  the  evidence  which 
tended  to  show  that  on  aeconnt  ot  the 
eondltion  of  the  appllaneea  the  doty  could 


■Code,  i  £6tM),  fvovldes  that  a  maitbtae  shall  be 
Uablo  to  his  servant  for  any  personal  Injury 
"caorad  by  reason  of  any  defect  in  the  condltloa 
of  the  wvrs,  works,  maohiaery,  or  plant  oon- 
neotad  with  or  used  In  the  bnsuiesBOf  the  mas- 
tar.* 


not  be  performed  except  by  going  between 
the  cars.  Charge  8  assumes  that  John  L, 
Oraliam  did  not  examine  the  draw-head 
and  coupling  apparatus.  This  was  a  fact 
to  be  determined  by  the  Jury.  Charge  11 
stated  the  law  very  clearly,  as  we  nnder- 
Htand  it,  and  onght  to  have  been  given. 
Charge  6  also  ought  to  have  beeu  given. 
If  desired,  and  the  evidence  Justified  It,  au 
explanatory  charge  shoald  have  beea  re- 
quited by  appellee.  Itevenied  and  re- 
manded. 


Walkbb,  J.,  not  sitting. 


(M  Ala.  1S2) 

Gbadt  v.  iBAoa  et  mL 
(Supnme  Court  ef  Alabama.  Deoi  1,  USL) 

TTss  AMD  OocDPATioit  —  RiaHTs  OT  Onmn 

Tbdst. 

1.  Under  Code,  I  S716,  wUch  provides  that  a 
reasonable  saUsfacuon  may  be  recovered  for  the 
nee  and  ooonpatlon  of  land  demised  by  deed,  the 
action  is  one  for  the  recovery  of  rent,  and  the 
relation  of  landlord  and  tenant  most  have  exist- 
ed; and  where  executor*,  holding  land  in  traat 
to  manage  for  the  testator's  daughter  antll  ber 
majority,  leased  the  same,  she  cannot,  on  reach- 
ing her  majority,  recover  of  the  lessee  tor  ase 
ana  occupation  during  her  minority,  she  not  hav- 
ing had  actual  possession  ot  the  land. 

8.  Where  the  trust  devolved  on  the  executors 
was  also  for  the  purpose  of  paying  to  the  testa- 
tor's wife  during  her  life  one-third  of  the  net 
income  of  other  property,  taking  possession  of 
the  property  by  the  aaugnter  on  becoming  of  age 
vrouid  not  operate  to  substitute  her  in  plaoe  of 
tiie  execotore  so  as  to  vest  in  her  the  rl^t  ot  ac- 

tlMU 

&  Aa  the  trost  would  not  foil  for  want  of  a 
trustee,  it  mattered  not  that  all  of  the  ezeouton 
had  resigned  ur  died  during  the  daughter's  minor- 
ity. 

Appeal  from  circuit  conrt,  Mobile  coun- 
ty; W.  E.  Clark,  Judge. 

Action  by  Carrie  J.  Orady  against  M. 
Ihach  and  others  for  the  use  and  occupa- 
tion of  certain  premises.  Judgment  for 
defendants.  PlalntlR  appeals.  Affirmed. 

Fredeiisk  O.  Brombertr,  for  appellant. 
W.  B.  RIcbardaon,  tor  appellees. 

Clofton,  J.  The  appellant  bringa  the 
action  to  recover  for  the  use  and  occupa* 
tiou  of  two  stores  under  and  a  part  ol  the 
Gulf  City  Hotel, iu  Mobile,  from  November, 
1883,  to  Febrna^,  1890.  The  hotel  was 
leased  to  James  Flanagan  by  tbe  exec- 
utors of  D,  O.  Grady,  who  was  tbe  father 
of  the  plaintiff,  for  the  term  ot  one  year, 
commencing  November,  1879.  In  Novem- 
ber, 1882,  Flanagan  sablet  the  stores  to 
defendants,  who  occupied  them  until  Feb- 
ruary, 1890,  renting  In  the  mean  time  from, 
and  paying  tbe  rent  to,  Flanagan,  who 
held  over  after  the  expiration  of  Ills  lease, 
and  continued  to  occupy  tbe  hotel  during 
tbe  entire  period  ot  defendant's  occupa- 
tion of  the  stores.  By  the  fifth  clause  of 
the  will  of  D.  O.  Grady,  under  which 
plalntIR  derives  title  to  the  premises,  tbe 
testator  devised  and  bequeathed  all  his 
real  and  personal  property,  not  otherwise 
disposed  of,  to  bis  executors,  named  In  a 
prior  clause.  In  trust  to  take  possession 
and  bold  tbe  real  eatate,  rent  the  same 
from  time  to  time,  receive  the  rents,  pay 
the  taxes,  keep  the  property  Insured  at 
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their  discretion,  and  pay  to  the  wife  of  the 
testator  during  ber  ]Ife  one-third  of  the 
net  proceeds  arising  therefrom  In  Ilea  of 
dower;  also  tu  hold,  manage,  and  con- 
trol the  balance  of  his  estate,  except  the 
portion  of  the  personal  property  be- 
queathed to  hia  wife  and  certain  contln* 
gent  legacies,  until  plalntlO  should  reach 
21  years  of  agce,  when  tbey  were  to  deliver 
the  same,  real  and  personal,  together 
with  what  remained  of  the  contingent 
fund  provided  in  the  will,  to  plaintiff. 
The  executors  were  required  to  appro- 
priate money  of  the  estate  at  their  discre- 
tion, for  the  support,  maintenance,  and 
education  of  plaintiff.  The  contingent 
fund  alluded  to  consisted  of  the  annual 
revenue  remaining  after  paying  the  sev- 
eral sums  directed,  which  the  executors 
were  required  to  keep  as  a  fund  to  bn  ap- 
plied to  the  paymcntof  any  debtH  Incurred 
by  the  estate  which  the  current  net  reV' 
enae  was  InsufBcIent  to  dlschai^e,  and  to 
be  appropriated  to  the  snpport  of  hia 
wife.  If  one-tblrd  of  the  rents  should  be 
InsnflSrlflot  for  that  purpose.  Two  of  the 
fonr  executors  resiirnod  In  February,  1881 ; 
another  died  In  March.  18S3:  and  tha 
fourth  In  July  or  Angust,  1880.  Plaintiff 
became  of  age  March  81. 1890,  since  whlcb 
time  d^endanta  have  paid  her  tbe  rent 
for  the  Btorea. 

Tbe  qnestlim  arising  on  these  tacts, 
which  are  undisputed,  is,  can  plaintiff 
maintain  the  action  against  defendants 
:or  nse  and  occupation  of  the  premises 
during  ber  minority?  Such  action  Is  reg- 
ulated by  statute,  which  provides  a  rea- 
sonable satisfaction  may  be  recovered  for 
tbe  ose  and  occupation  of  land,  where 
there  has  been  ademisebydeedorbyparol, 
and. no  specific  sum  agreed  on  as  rent ;  or 
when  the  tenant  has  been  let  into  posses- 
sion upon  a  supposed  sale  of  the  land, 
which,  from  his  act,  has  not  been  consum- 
mated; or  when  tbe  tenant  remains  on 
tbe  land  by  the  sufferance  of  tbe  owner. 
Code,  i  2715.  The  action  la  limited  ro  the 
ennmerated  cases.  It  is  essentially  an  ac- 
tion to  recover  rent,  and  rests  on  an 
agreement,  express  or  raised  by  the  law 
on  the  facts,  to  pay  tbe  value  of  the  use 
of  the  land.  As  a  general  rule,  to  sup- 
port the  action  the  conventional  relation 
of  landlord  and  tenant  must  have  existed. 
A  contract,  express  or  Implied,  either 
creating  the  technical  relation,  or  bring- 
ing the  parties  Into  a  relation  from  which 
lllie  rights  and  duties  result,  is  an  indis- 
pensable element.  These  principles  have 
been  uniformly  recognized  by  this  court. 
Powell  V.  Security  Cu..  89  Ala.  490.  8 
South.  Bep.  186;  Stringfellow  t.  Gurry, 
76  Ala.  894;  Weaver  v.  Jones.  24  Ala.  420. 
There  are  Insurmountable  obstacles  to  tbe 
maintenance  of  the  action  by  plaintiff. 
In  tbe  absence  of  an  express  agreement, 
or  of  actual  possession,  only  the  owner  of 
the  legal  estate  can  maintain  an  action 
for  use  and  occupation.  12  Amer.  A  Eng. 
Enc.  Law.  S  757.  In  such  case,  the  law 
will  not  Imply  a  promise  to  pay  rent  to 
other  than  the  owner  of  the  legal  estate. 
It  Is  manifest  that,  by  the  devise,  the 
legal  Mtato  was  fasted  In   t&a  ezee* 
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ntors.  They  alone  were  authorized  to 
take  possession  and  hold  the  real  estate, 
and  rent  It,  and  receive  the  rents  during 
tbe  minority  of  plaintiff.  They  alone 
could  have  dispossessed  tbe  tenants.  The 
executors  let  the  premises  to  Flanagan; 
the  relation  of  landlord  and  tenant  exist 
ed  only  between  them.  The  plaintiff  was 
not  entitled  to  receive  or  racorer  the  rrats 
during  ber  minority;  she  could  cot  have 
malncolned  ejectment  or  an  action  on  the 
lease  to  Flanagan.  The  express  contract 
would  have  supported  an  action  against 
him  for  use  and  occupation  after  tbe  ex- 
piration of  bis  lease  by  the  executors. 
In  their  Individual  names,  though  they 
were  accountable  for  the  proceeds  recov- 
ered.  It  Is  self-evident  that  a  several 
right  of  action  on  the  same  agreement 
cannot  exist  at  the  same  time  in  two  per- 
sons, there  being  no  several  covenants. 
A  cestui  que  trust  cannot  maintain  an  ac- 
tion for  use  and  occupation,  where  tbe  let- 
ting was  by  the  trustee.  Tayl.  Landl.  ft 
Ten.  S  639.  Plaintiff  not  baring  bad  aetoal 
possession,  and  there  being  no  express 
contract  between  her  and  Flanagan  for 
the  rental  year  commencing  November, 
1879,  or  with  the  deFeudauts  when  they 
first  entered  Into  possession,  tbe  law  will 
not  Imply  a  promise  from  defendants  to 
her  in  the  absence  of  title.  Coach  v.  Mo- 
Kellar,  88  Ala.  478.  If  It  be  said  that  the 
delivery  of  tbe  property  to  her,  on  attain- 
ing her  majority,  operated,  the  trust  hav- 
ing been  executed,  to  vest  the  title  In  ber, 
tbe  general  rule  Is  that,  as  defendants 
did  not  enter  under  or  by  ber  jtermisalon, 
she  can  recover  for  use  and  occupation 
only  from  tbe  time  she  bad  the  legal  es- 
tate, though  she  may  have  had  the  equi- 
table estate.  Balls  t.  Wmtwood,  2  Camp. 
18,  note:  Harris  v.  Booker,  12  Moore,  283. 

Neither  did  the  delivery  of  the  property 
operate  to  substitute  her  In  the  place  of 
the  executors  so  as  to  vest  in  her  tbe  right 
of  action.  Whatever  might  have  befm 
tbe  effect  bad  the  trust  been  soldy  for  tbe 
benefit  of  plaintiff,  and  there  bad  been  a 
settlement  discharging  the  executors  from 
liability  to  further  account,  mere  taking 
possession  of  the  property  on  attaining 
majority  canuot  have  such  effect,  when 
tbe  trust  devolved  on  the  executors  Is  for 
other  uses  and  parties:  for  this  would  be 
a  substitution,  by  her  own  act.  In  tbe 
place  of  the  executors  as  to  the  trust. 

It  matters  not  that  all  the  executor* 
had  resigned  or  died;  a  trust  does  not  fail 
for  the  want  ol  a  trustee.  We  do  not 
wish  to  be  understood  as  holding  or  In- 
timating that  plaintiff  is  withoutremedy, 
at  least  tor  tbe  period  of  occupation  after 
the  authority  of  the  exwuton  ceased  by 
resignation  and  death.  It  may  be  that 
she  could  maintain  an  action  against 
Flanagan  for  money  had  and  received, 
(Vincent  V.  Rogers,  83  Ala.  224,)  or  hold 
tbe  tenants  accountaI>le  as  trustees  to 
fDvitum.  As  to  this  we  express  no  opin- 
ion. All  we  decide  is  that  plaintiff  can- 
not, under  the  circnmstauces,  maintain 
the  action  for  use  and  occupation  prior 
to  the  acqnisltlon  of  tbe  legal  title,  not 
bavlng  had  actual  possMdoa.  Afflnned. 
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Mobile  ft  O.  R.  Co.  v.  Dishusbs. 

(Supremtf  Court  of  Alabama.    Not.  37, 1891.) 

Carkius  of  Qoodb  —  IirrEB8Ti.n  Cohhsrcb— 
Vaijsitt  ov  Fkbioht  ContTBAOE  —  Knowlbdob 

or  ShIFPSB— SOHKDDLB  RjlTBS. 

1.  The  Interstate  commeroe  law  makes  it  qb- 
lawful  for  a  carrier  to  issue  bills  of  ladlsg  at 
rates  diflereat  from  tboae  eatablisbed  and  med 
With  the  oconnission,  or  to  demand  or  receive 
freight  charges  variant  from  snob  established 
ratea.  The  act  makes  It  penal  for  any  person  to 
knowinffly  obtain  transportation  at  less  than  the 
re^lar  rates  in  force  at  the  time.  Defendant 
agreed  to  carry  goods  trom  C,  111.,  and  deliver 
them  to  plaintOt  at  a  point  in  Alabama  on  the 
line  of  Uie  M.  &  B.  R.  R.,  with  whtob  road  de- 
fendant bad  a  joint  tariff.  The  bill  of  lading 
called  for  t5,4A  freight  charges,  bat  the  M.  &  B. 
road  refused  to  deliver  the  eoods  except  on  pay* 
ment  of  <29.80,  the  schedule  rate.  Held,  that 
pl^ntlfl  could  recover  the  valae  of  the  goods, 
sinoe  it  did  not  &m>«ar  that  be  or  the  consignor 
knew  of  the  sohednie  rate. 

S.  It  is  Dot  In  the  contemplation  of  the  Inter- 
state commeroe  law  that  persons  dealing  with 
common  carriers  should  Be  held  to  know  tbelr 
published  sohedoles  of  rates. 

8.  Code,  i  1160,  providing  that  esTrlas  ezaot* 
lug  exorbitant  chatges  tar  freight  are  guilty  of 
extortion,  and  liable  for  ^Ue  the  damages  sas* 
tained,  does  not  apply  to  ahipmepts  over  lines 
without  the  state. 

Appeal  from  clrcolt  conrt.  Mobile  coqd- 
tj ;  W.  E.  Clark,  Judge. 

Action  by  H.  O.  Dlsmakee  aeainst  the 
Mobile  &  Ohio  Railroad  Compaay  tor  fail- 
ure to  deliver  goods.  Jadgmeot  fur  plain- 
tiff. Defendant  appeals.  Affirmed. 

B,  L.  Rtt&aeU,  for  appellant.  Sbeton 
SbBB,  for  appellee. 

McOlbllak,  J.  A  statute  of  ttaisatate 
(Code,  S  proTldee  that  "any  pemon 
or  corporation  engaieed  in  the  bnelnesa  of 
transporting  paBsenKere  or  freights  over 
any  railroad  In  this  state  who  shall  exact 
and  receive  more  than  Just  compensation 
therefor,  or  demands  more  than  the  rates 
apecifled  In  any  bill  of  lading  Issued  tor 
sncb  freights,  *  *  *  la  guilty  of  extor- 
tion, end  la  liable  to  the  party  Injured  In 
double  the  damages  sustained,"  etc.  The 
act  of  congress,  known  as  the  "Interstate 
Commerce  Law,"  of  February  4, 1887,  as 
amended  by  acts  approved  March  2, 1S89, 
makes  It  unlawful  for  any  common  earlier 
to  ISBoe  bills  of  lading  at  rates,  or  to  de- 
mand or  receive  freight  charges  variant 
from  the  rates,  established  and  published 
aa  therein  prescribed,  and  filed  with  the 
Interstate  commerce  commission;  and 
this,  wbethw  the  carriage  In  a  given  In- 
stance Is  by  one  common  carrier,  or  by 
more  than  one,  havluK  traffic  arraoge- 
meuts  and  a  Joint  tariff  of  charges.  Nut 
only  BO,  but  It  Is  also  made  unlawful  for 
any  person  or  corporation,  by  what 
means  soever,  and  whether  with  the  con- 
sent and  connivance  of  the  carrier  or 
otherwise,  to  knowingly  obtain  transpor- 
tation at  less  than  the  regular  rates  at 
the  time  In  force  on  the  line  of  transporta- 
tton ;  and  the  infraction  of  the  statute  in 
fibe  partlenlars  referred  to*  as  well  by 
eonslgnors  and  consignees  as  by  carriers, 
Is  made  a  highly  penal  offense.  In  the 
ease  at  bar  the  Mobile  &  Ohio  Railroad 
Company  received  at  Cairo,  IIU  certain 
vaOsaualS— 19 
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goods  of  the  value  of  about  $40  lor  trans- 
portation to  Sunny  South,  Ala.*  a  station 
on  the  Mobile  &  Birmingham  Railway, 
with  which  the  Initial  line  connected  at 
Mobile,  Ala.;  and  delivered  to  the  shipper 
a  bill  of  lading  whereby  It  was  undertak- 
en to  transport  the  goods  over  the  two 
roads  In  question  to  Sunny  Sooth,  and 
there  deliver  them  to  H.  C.  Dlamukee, 
for  a  compeneatitm  of  $5.44.  There  was 
at  the  time  a  Joint  tariff  of  rates  In  force 
between  the  Mobile  &  Ohio  and  the  Mo- 
bile &  Birmingham  Railway  Cumpanlea 
between  the  initial  and  terminal  points  of 
this  shipment,  which  had  been  duly  filed 
with  the  interstate  commerce  commission, 
approved,  promulgated*  and  pobllshed  In 
consonance  with  the  act  of  congress ;  and, 
according  to  the  rates  fixed  in  this  sched- 
ule, the  freight  charges  on  this  consign- 
ment were,  or  should  have  been,  $29.;M). 
On  arrival  of  the  goods  at  Sunny  £jouth. 
the  consignee  tendered  to  the  agent  of  the 
Mobile  &  Birmingham  Railway  Company 
$5.44,  the  amount  of  charges  atlpnlated 
in  the  bill  of  lading,  and  demanded  the 
property.  This  demand  was  refused,  the 
Insistence  being  that,  the  bill  of  lading  to 
the  contrary  notwithstanding,  the  con- 
signee was  liable  for  the  schedule  rate  of 
$29.30;  and  thereupon  the  consignee  Insti- 
tuted this  action  for  the  value  of  the 
goods  as  upon  a  failure  to  deliver  the 
same  to  him,  before  a  Justice  of  the  fwace, 
whence,  on  Judgment  tor  plaintiff,  an  ap- 
peal was  taken  to  the  circuit  court,  where 
a  trtnl  de  novo  was  had  before  the  judge 
without  Jury  on  agreed  facts.  Judgment 
was  again  entered  for  plaintiff  In  the  cir- 
cuit court,  and  trom  that  judgment  this 
appeal  Is  prosecuted,  presenting  forrevlew 
the  conclusion  of  the  trial  Judge  on  the 
facts. 

The  statute  of  Alabama  which  we  have 
quoted  la  relied  on  in  support  of  the  Judg- 
ment. We  do  not  think  any  aid  can  be  de- 
rived from  that  source.  The  shipment— 
tbe  transportation  being  from  a  point  in 
Illinois,  through  the  states  of  Kentucky, 
Tennessee,  and  Mississippi,  Into  Alabama 
•—was  an  act  of  interstate  commerce,  and 
clearly  within  the  laws  of  the  United 
States  regulating  that  commerce.  It,  of 
course,  cannot  be  doubted  that  Alabama 
is  without  power  to  declare  what  rates  ut 
charge  In  rei^>eet  of  sneh  commerce  shall 
amount  to  extortion  on  the  part  of  the 
carrier,  or  to  declare  that  the  demand  for 
an  amount  of  freight  charges  which  the 
carrier  is  authorized  under  the  act  of  con- 
gress to  impose  Is  rendered  extortionate 
by  reason  of  the  tact  that  a  less  amount 
Is  stipulated  to  be  paid  and  received  be- 
tween the  parties  to  the  bill  of  lading. 
To  hold  otherwise  would  be  to  give  para- 
mount efficacy  to  state  regulation  of  a 
subject  which  Is  not  only  within  exclusive 
national  control,  but  with  respect  to 
which  national  legislation  has  already  pro< 
vlded  all  regulations  deemed  necessary  or 
expedient.  Our  statute  may,  no  doubt,  be 
looked  to  aa  determining  what  Is  extor- 
tion In  freight  charges  for  transportation 
within  tbe  state,  and  also.  It  may  be*  as 
affording  a  remedy  and  measure  of  redress 
lor  extortion  in  Interstate  shipments,  but 
not  as  declaratory  ot  what  shall  eonstl* 
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tote  extortfon  In  transactions  of  the  class 
last  named. 

Bnt,  leaving:  the  Alabama  statute  out 
of  consideration,  there  Is  an  dement  ol 
contract  in  tbts  case  which,  in  oar  opin- 
ion, apon  the  agreed  Tacts,  will  sapport 
the  judgment  beiuw.  The  Mobile  &  Ohio 
Company  agreed  and  bound  itnelf  to  carry 
tble  consignment  to  Sunny  South,  Ala., 
and  there  deliver  It  to  Dlsmukes,  for  a 
certain  compensation.  That  company 
bad  no  right,  under  the  law  and  Its  tariff 
of  rates  adopted,  approved,  and  promul- 
gated as  by  the  law  provided,  to  enter 
Into  any  such  contract;  and  so  far  as  the 
company  is  beneficially  concerned  in  it.  so 
far  ns  the  contract  might  otherwise  be 
Tvlled  on  by  the  carrier  against'  the  con- 
signee, it  is  void,  as  being  In  the  teeth  of 
the  law  ol  congress,  as  the  same  has  been 
put  into  practical  operation,  upon  the  car- 
rying business  of  the  company.  But  it  by 
no  means  follows  that  the  conslcnee  has 
no  rights  under  it.  or,  indeed,  any  less  or 
other  right  than  would  have  been  his  had 
the  rate  set  down  In  the  bill  of  lading  been 
the  approved  rate  for  the  transportation. 
It  nowhere  appears  that  either  the  con- 
signor or  consignee  knew  that  the  stipu- 
lated ratewas  different  from  theapproved 
rate.  It  is  not  in  the  contemplation  of 
the  interstate  commerce  law  that  persons 
dealing  with  common  carriers  should  be 
beHd  to  a  knowledge  of  what  their  pub 
Ushed  schedules  of  rates  contain.  These 
schednlee  are  no  part  ut  the  law  which 
all  men  are  held  to  know,  but  are  result- 
ants tapala,»o  to  speak,  of  the  acts  of 
the  carrier,  and  of  the  Interstate  com- 
merce commission,  done  under  and  in  exe- 
cution of  the  law.  There  Is  nothing  In  the 
law  which  forbids  shippers  to  conlract  for 
transportation  at  other  rates  than  those 
specified  In  these  schedules.  It  Is  only 
when  the  shipper  knowingly  contracts  for 
a  rate  differing  from  that  therein  pre- 
scribed that  his  act  is  denounced  as  un- 
lawful and  punished  as  a  crime.  The 
moUve  of  this  legislation,  moreover.  Is  the 
protection  of  persons  dealing  with  com- 
mon carriers.  Its  primary  purpose  Is  to 
prevent  a  rjesort  on  the  part  of  carriers  to 
the  undue  advantages  which  accrue  to 
them  from  the  circumstances  of  their  re- 
lations to  persons  having  need  for  their 
services.  The  provisions  of  the  law 
should  not  be  so  strained  or  contorted  as 
to  d^eat  Its  parpnses,  and  convert  the 
shield  It  was  Intended  to  afford  the  un- 
wary shipper,  who  has  no  choice  but  to 
patronize  the  carrier,  into  a  sword  with 
which  to  work  his  destruction  more  cer- 
tainly and  completely  than  would  have 
been  possible  had  not  the  arm  of  the 

fovernment  been  pot  forth  in  his  behalf, 
o  allow  the  carrier  to  draw  the  ship- 
per, entirely  Ignorant  of  the  schedule 
of  rates  approved  by  the  commission, 
Into  a  contract  of  affreightment,  up- 
on which  the  goods  are  delivered  and 
carried,  at  a  stipulated  rate  which  the 
shipper  can  afford  to  pay, — as  In  this  In- 
stance, about  12%  per  cent,  of  the  value  of 
the  property,— «nd  then  to  refuse  to  de- 
liver the  shipment  to  the  consignee,  ex- 
cept npon  payment  of  a  rate  which  he 
cannot  afford  to  pay,— In  this  Instance^ 


75  per  cent,  of  the  value,— and  npon  which 
the  property  would  not  have  been  shipped 
at  all,  would  be  to  pnt  a  construction 
on  the  law  of  congress  which  Its  terms  do 
not  require  or  Justify,  and  which  would 
defeat  the  purposes  which  actuated  Its 
enactment.  True  it  Is  that  the  contract 
here  is  one  which  the  Mobile  &  Ohio  Com- 
pany had  no  right  to  make.  True  it  Is 
that  Its  execution  on  their  part  involved 
a  crime.  But  the  act  of  the  shipper  in  en- 
tering Into  It  Is  not.  In  the  absence  of 
knowledge  on  his  part  of  the  schedule 
rate,  tainted  with  criminality,  orvlolatlve 
of  any  provision  of  the  Interstate  com- 
merce acts.  Ue  Is  not  in  pari  delicto  with 
the  contracting  carrier;  and  be  is  entitled 
to  the  protection  of  that  principle  of  law 
which  enforces  such  a  contract  In  behalf  of 
the  Innocent  party  to  It,— a  principle 
which  we  conceive  to  be  logically  sound, 
and  thoroughly  settled  upon  authority. 
See  Tracy  v.  Talmage,  14  N.  Y.  162,  and 
numerous  later  cases,  which  are  cited  and 
discussed  In  a  note  to  that  case  as  report- 
ed In  67  Amer,  Dec.  158.  Affirmed. 


(K  Ala.  614) 

O'OONNBB  MiN.  &  tf  ANOF'O  GO.  V.  COOSA 

FURNAOB  Co.  et  s/. 
(Supreme  Cauit  vfAMMma.  Dea  1, 1891.) 
CasDrroBS'  BnA— Etemxe  Asms  ConvBrAxo*— 

1.  Where  property  hfts  been  mortgaged,  and  a 
part  of  It  oonreyed  absolutely  by  one  coTporatioii 
to  two  other  oorporatlons,  the  boards  of  dlreotots 
of  the  three  companies  being  composed  of  the 
same  persons,  a  oreditor  of  lEe  first  corporation 
oanuotl  re^armess  of  their  fiUmess  or  unfairness, 
set  aside  the  mortgage  and  conveyance  merely 
beoaiise  the  corporation  Itself  or  Its  stookholderB 
ooald  have  done  so,  hut  the  raedltor  to  set  them 
aside  must  show  that  the  teansaetiODS  wflre 
fraodulent. 

8.  Where  the  avldenoe  shows  that  the  mort- 
gage was  given  to  secure  debts  Jnstly  dee,  aiid 
that  the  deed  was  execated.in  toTia  floe  and  ab- 
solute payment  of  a  portion  of  saoh  debts  in  prop- 
erty which  was  not  worth  nune  than  the  trne 
amount  of  the  debts  paid  thereby,  the  tranaao- 
ticms  cannot  he  considered  fraudulent,  even  If  the 
witnesses  whose  tasUmooy  is  relied  on  were  per- 
sons in  control  of  the  several  oorptntloos  ei^ 
gaged  in  the  dealings  in  Question. 

8.  Under  Code,  %  SSU,  authorizing  a  creditw 
without  a  lien  to  file  a  bill  in  chanoery  to  sab- 
jeot  to  the  payment  of  his  debt  any  property 
which  has  Men,  or  has  been  attempted  to  he^ 
fraudnleotly  transfened  by  his  debtor,  such 
uBBditor  mmt,  to  be  entitled  to  relief,  show  that 
the  transfer  was  tendolent. 

Appeal  from  chancery  conrt,  Eitowah 
county ;  S.  K.  McSpaddbn,  Chancellor. 

Action  by  the  O'Conner  Mining  ft  Man- 
ufacturing Company  against  the  Coosa 
Furnace  Company  and  others.  Judgment 
for  defendants.  PlalntllT  appeals.  Af- 
firmed. 

Dunlap  a  Dorteht  for  appellant,  Atkm 
A  Marttn  and  WAtta  A  Soo,  for  appellees. 

Walker,  J.  The  bill  was  filed  by  the 
O'Conner  Mining  &  Manufacturing  Com- 
pany as  a  simple  contract  creditor  of  the 
Coosa  Furnace  Company,  and  Its  princi- 
pal purpose  was  to  reach  and  subject  to 
the  payment  of  the  debt  claimed  oert^n 
property  alleged  to  have  been  franduhmt- 
ly  conveyed  by  the  Oooua  Furnace  Corn- 
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pany,— first,  by  a  mortgage  executed  on 
tbeTth  day  of  April,  1884;  and,  again. asto 
a  part  of  the  property,  by  a  deed  of  abao- 
late  conveyance  executed  on  the  18th  day 
of  July,  1885.  The  specified  ground  of  at- 
tack upon  the  convey ances  in  q.uestion  la 
that  they  were  executed  for  the  parpone 
and  with  the  Intent  to  hinder,  delay,  or 
defrand  the  complainant,  and  to  prevent 
It  from  enfordng  collection  of  its  Jnat  de< 
manda;  and  that  the  debts  the  mortgage 
waa  giv^n  tORecnre,anda]aotheconaldera- 
tiona  recited  In  the  deed,  were  afmulated, 
and  not  real.  The  execution  of  the  two 
Inatrnnienta  la  alleged  In  the  bill,  and  la 
admitted  in  the  anawer.  The  Instrumenta 
mnst  stand,  unless  the  particular  Infirmi- 
ties charged  against  them  are  shown  by 
the  evidence.  There  are  no  allegations  to 
support  a  contention  that  tbelr  formal  ex- 
ecution by  the  corporation  was  Inauffl- 
dent  in  any  particular.  The  charge  that 
the  conaiderationa  recited  in  the  two  in- 
struments, respectively,  were  slmDlated, 
and  not  reaJ,  Is  not  sustained  by  the 
proof.  The  defendants  proved,  without 
contradiction,  that  the  dehta  secured  by 
the  mortgage  were  due  from  the  mort- 
gagor, and  represented  full  value  received 
by  It;  and  also  that  the  constdtiratlon 
mentioned  in  the  deed  was  paid  In  the  dis- 
charge of  debts  which  were  secured  by  tbe 
mortgage,  and  that  tbe  property  conveyed 
was  not  ot  that  time  worth  as  much 
as  the  amount  of  the  debts  In  payment  of 
which  it  was  received.  We  would  have 
to  Ignore  the  uncontroverted  evidence  in 
the  case  to  arrive  at  any  other  conclusion 
on  tfaesobject  than  that  the  debts  correct- 
ly represented  money  actually  advanced 
to  the  Coosa  Parnace  Company  and  bills 
contracted  by  It. 

Hnch  stress  is  laid  In  the  bill  and  In  the 
argument  ot  counsel  for  the  appellant  up- 
on tbe  relations  existing  between  the  aev- 
erol  delendanta  during  the  time  covered 
by  the  transactions  which  are  sought  to 
be  impeached.  The  dealings  in  question 
were  between  the  Coosa  Furnace  Coin- 
rany.on  the  oneside.and  the  Wabaab Iron 
Company,  the  Ylgo  Iron  Company,  A.  L, 
Crawford,  and  blB  two  sons.  J.  P.  Craw- 
ford and  A.  J.  Crawford, on;tbe  other  aide. 
It  la  true  that  earh  of  the  three  corpora- 
tions mentioned  were  controlled  and  dom- 
inated by  the  Crawfords.  The  great  bulk 
ol  the  stock  la  each  ot  them  was  owned 
and  held  by  members  erf  theCrawford  fam- 
ily. The  board  of  directors  In  each  of  the 
corporations  was  composed  of  the  Craw- 
fords and  their  adherents.  It  thas  plainly 
appears  that  the  transactions  were  be- 
tween tbe  Cooea  Furnace  Company  and 
some  ot  its  own  stockholders  and  direct- 
ors, and  also  twootbercorporatlons, hav- 
ing boards  of  directors  composed  ot  the 
same  penonawbo  managed  and  controlled 
the  first-named  company.  The  directors 
ot  a  buslnesa  corporation  are  its  agents. 
Tbough  they  may  not  be  trustees  In  tbe 
technical  aense,  yet  they  excrclae  functiona 
of  a  fiduciary  character.  Their  position 
Implies  that  confidence  Is  reposed  in  them. 
The  duties  which  a  director  asHumes  to 
tbe  corporation,  and  to  the  stockholders 
tbereof.  dlsquallfles  him  from  binding  the 
eorporatloa  in  a  transaction  in  wbicb  be 


is  adversely  Interested.  He  cannot  at  the 
same  time  act  for  lilmself  and  tor  hla  prin- 
cipal without  the  full  knowledge  and  free 
consent  of  the  principal.  In  Morawetz  on 
Private  Corporations  (section  528)  It  is 
said:  "A  person  who  Is  agent  for  two 
parties  cannot,  in  the  absence  ot  express 
antbotity  from  each,  represent  tbem  both 
In  a  transaction  in  wbleb  they  have  con- 
trary Interests.  This  rule  Is  based  upon 
tbe  same  reason  as  the  rule  which  prohib- 
its an  agent  from  representing  hla  princi- 
pal when  bis  personal  interests  are  op- 
posed to  his  duty.  The  principal  stipu- 
lates for  tbe  judgment  and  skill  of  his 
agent,  and  tbe  latter  has  no  authority  to 
act,  when  he  Is  not  in  a  position  to  give 
the  principal  tbe  benefit  of  his  best  en- 
deavors. It  folio wB.  therefore,  that  the 
directors,  or  other  agents  ot  a  corpora- 
tion, have  no  implied  authority  to  bind 
the  company  by  making  a  contract  with 
another  corporation  which  they  also  rep- 
resent. "  It  the  same  persons,  as  directors 
of  two  different  companies,  repment  botb 
companleH  in  a  tranaactlon  In  which  their 
intereats  are  opposed,  snch  transaction 
luay  be  avoided  by  either  company,  or,  at 
tbe  instance  ot  s  stockholder  In  either 
company,  without  regard  to  xhe  question 
of  advantage  or  detriment  to  either  com- 
pany. Both  tbe  corporations  are  armed 
with  the  right  to  repudiate  snch  a  trans- 
acldon,  no  matter  bow  fair  and  mien  It 
may  be  shown  to  be.  Ballroad  Co.  v. 
Woods.  88  Ala.  630.  Ml,  7  South.  Rep.  108. 
But  the  duty  which  diaqualifiea  the  direct- 
ors from  binding  the  corporation  by  a 
transaction  in  which  they  have  an  ad- 
Terse  interest  Is  one  owing  to  tbe  corpo- 
ration which  they  represent  and  to  the 
stockholders  thereof.  A  principal  may 
consent  to  be  bound  by  a  contract  made 
for  blm  by  an  agent  who.  at  the  same 
time,  represented  an  Interest  adverse  to 
that  of  the  principal.  A  cestui  que  trast 
may  elect  to  confirm  a  transaction  which 
be  could  bare  repudiated,  on  the  ground 
that  tbe  trustee  had  an  interest  in  the 
matter  not  consistent  with  his  trust  rela- 
tion. In  like  manner,  dealings  between 
corporations,  represented  by  the  sameper* 
sous  as  directors,  may  be  accepted  as 
binding  by  each  corporation,  and  tbe 
stiKkholdera  thereof.  The  general  rule  is 
that  such  dealings  are  notabsolntelyvoid, 
but  are  voidable,  at  the  election  ot  tbe  re- 
spective corporations  or  of  the  stockhold- 
ers tbereof.  They  become  binding  If  ac- 
quiesced In  by  tbe  corporations  and  their 
stockholders,  Kelley  v.  Uailroad,  141 
Mass.  496,6  N.  E.  Hep.  745;  Asbhurst's  Ap. 
peal,  60  Pa.  St.  290-814;  Buell  v.  Bucking- 
ham, 16  Iowa,  284;  Manufactnrers'  Sav. 
Bank  v.  Big  Muddy  Iron  Co.,  97  Mo.  88. 10 
S.  W.  Bep.  866;  Alexander  v.  Williams,  14 
Mo.  App.  18;  Oil  Co.  v.  Marbury,  91  U.  S. 
587;  Booth  v.BobiPSOo,55Md.419;  United 
States  Boiling  Stock  Co.  V.  Atlantic  &  G. 
W.  R.  Co.,  34  Ohio  St.  450;  Tayl.  Corp.  (2d 
Ed.)  S  630;  1  Beach,  Priv.  Corp.  S  247.  The 
directors  of  a  corporation,  In  tbe  trans- 
action ot  its  business  and  the  disposition 
ot  Its  property,  do  not  stand  In  any  snch 
relation  to  the  general  creditors  of  the' 
corporation  as  they  occupy  to  the  corpo- 
ration itself  and  to  its  stockholders.  They 
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are  not  tbe  agents  of  Bach  creditors,  nor 
can  tbey  usually  be  regarded  as  trustees 
acting  )q  their  behalf.  The  creditors  are 
not  entitled  to  disafflrm  a  transft^r  of  tbe 
property  of  tbe  corporation,  made  by  its 
directors  or  other  agenta,  merely  because 
the  corporation  Itself  or  Its  atockholders 
could  bare  done  so.  When  a  disposition 
of  the  property  of  a  corporation  Is  us- 
sailed  by  its  creditors  tbey  are  not  clothed 
with  tbe  right  of  the  corporation  or  of  Itn 
BtocbholderB  to  set  aside  tbe  transaction, 
regardless  of  its  fairness  or  onfalrnesR,  on 
the  ground  that  it  was  entered  Inco  by 
representatives  of  tbe  corporation  wbo 
bad  put  themuelres  in  a  relation  antago- 
nistic to  the  Interests  of  their  principal. 
Tlie  right  of  the  creditor  tu  Impeach  the 
transaction  depends  Qpou  its  fraudulent 
character.  Tbe  question  in  such  case  is, 
was  the  transactlnn  which  Is  complained 
of  entered  Into  with  the  intent  to  hinder, 
delay,  ordefrand  creditors,— was  the  prop* 
erty  fraudulently  transferred  or  conveyed 
or  attempted  to  be  fraudulently  trans- 
ferred or  conveyed?  The  mere  fact  that 
tbe  corporation.  In  disposing  of  its  prop- 
erty, dealt  with  persons  who  at  the  same 
time  were  charged  with  the  duty  of  repre- 
senting Its  interests  does  not  by  Itself  ren- 
der the  transaction  fraudulent.  Corru- 
gating Co.  V.  Tbacher,  87  Ala.  458,  6 
South.  Rep.  366.  Where  the  property  of  a 
corporation  Is  transferred  to  another  cor- 
poration represented  by  the  same  direct- 
ors, the  fact  of  such  relationship  la  a  cir- 
cumstance well  calculated  to  arouse  aua- 
plclon.  and  calls  for  a  rigid  and  severe 
acrutlny  in  the  examination  of  snch  trans- 
action when  it  Is  assailed  by  a  creditor. 
When  such  a  relattousblp  Is  shown  to  ex- 
ist between  thecontractlng parties, clearer 
and  fuller  proof  must  be  given  of  a  valu- 
able and  adequate  couslderatlon,  and  of 
the  good  faith  of  the  parties,  than  would 
be  required  If  the  transferee  or  grantee 
bad  been  a  stranger.  When,  however, 
ancta  examination  is  made  and  socb  proof 
1e  forthcoming,  and  the  result  is  that  no 
fraud  or  unfair  dealing  is  shown,  iind  It 
appears  that  the  transaction  was  not  vi- 
tiated byany infirmity  of  which  a  creditor 
has  the  right  to  complain,  then  tbe  trans- 
action must  stand,  and  It  Is  as  valid,  as 
against  the  creditor,  as  it  tbe  corporation 
bad  dealt  with  a  stranger,  irho  was  not 
Involred  in  any  way  with  the  corporate 
representatives. 

lu  the  present  case,  the  proof  offered  by 
the  defendants  shows  fully  and  in  great 
detail  tbe  clrrumstancee  connected  with 
the  deallngB  between  the  defendants,  cor^ 
porationa  and  indlvldnals.  The  several 
witnesses  were  subjected  to  rigid  cross- 
examinations.  The  considerations  to  sup- 
port the  several  debts  which  figured  in 
the  transactions  are  clearly  and  distinct- 
ly proved.  That  the  mortgage  was  given 
to  secure  debts  justly  due,  and  that  the 
deed  was  executed  In  bona.  Ode  and  abso- 
lute payment  of  a  portion  of  such  debts, 
in  property  which  was  not  worth  more 
than  the  true  amount  of  the  debts  paid 
therewith,  are  facts  clearly  shown  by  tes- 
timony which  is  not  contradicted  in  any 
way.  Wedo  not  feel  ut  liberty  to  discredit 
and  reject  the  full  and  conslatent  versions 


ORT£B,  Vol.  10.  (Ala. 

of  the  matters  in  dontroversy  given  by 
several  of  the  witnesses,  merely  because 
these  witnesses  were  the  persons  In  con- 
trol of  the  several  corporations  which 
were  engaged  In  the  dealings  In  question. 
There  is  no  protalbltloD  against  a  corpora- 
tion dealing  with  Its  own  atockholders  or 
directors  in  reference  to  matters  In  which 
suf^h  stockholders  or  directors  have  Inter- 
eats  advertse  to  those  ol  the  corporation, 
or  against  several  corporations,  which 
are  controlled  by  tbe  same  peraons,  deal- 
ing with  each  other.  Nor  Is  there  any- 
thing wrong  in  a  corporation  conveying 
its  property  as  security  for,  or  in  absolute 
satlufaL'tiun  of,  obllsations  honestly  as- 
sumed in  such  dealings.  If  such  transfer 
involves  no  fraad  upon  the  rights  of  other 
creditors.  The  evidence  In  this  case  fails 
to  show  that  the  conveyances  which  are 
assailed  were  fraudulent  aa  charged.  It 
is  alleged  In  the  amendment  to  tbe  bill 
that  the  Cooaa  Fomace  Company  was  In- 
solvent at  tbe  date  of  the  execution  of  the 
mortgage,  and  has  been  Insolvent  ever 
since  that  time.  Even  If  it  conld  be  con- 
cedtM  that  the  fact  of  insolvency.  If 
proved,  would  create  such  a  change  In  the 
relations  between  the  directors  and  tbe 
creditors  of  the  corporation  as  to  take 
from  tbe  directors  tbe  right  to  allow  one 
or  more  creditors  to  acquire  an  advan- 
tage over  the  other  in  the  applluatiod  of 
the  corporate  aeeets  to  the  payment  of 
debts,  yet  such  conceaelon  could  have  no 
errect  upon  tbe  result  in  this  case,  because 
the  evidence  wholly  falls  to  show  that  the 
company  was  Insolvent  when  tbemorU 
gage  was  made.  It  plainly  appears  that 
the  company  was  insolvent  15  months 
after  the  date  of  the  mortgage.  Its  prop- 
erty was  theu  worth  very  much  \&sa  than 
it  cost.  What  It  was  worth  at  the  time 
tbe  mortgage  was  executed  is  not  shown. 
It  appears  from  the  evidence  that  the 
value  ol  furnace  property  is  very  fluctuat- 
ing. The  value  of  the  company's  aaaetB 
at  tbe  date  of  the  mortgage  is  not  proved, 
nor  Is  It  shown  that  they  were  then 
worth  less  than  the  amount  of  tbe  com- 
pany's liabilities  at  that  time.  The  infer- 
ence that  tbe  company  was  insolvent  at 
the  date  of  the  mortgage  dues  not  follow 
from  the  proof  of  insolvency  more  than  a 
year  afterwards.  The  Insolvency  of  the 
company  at  the  date  of  tbe  deed  does  not 
affect  the  validity  of  that  instrument,  for 
the  operation  of  the  deed  was  merely  to 
transfer.  In  absolute  payment  of  a  debt, 
property  which  had  been  conveyed  as  se- 
curity therefor  at  a  date  when  tbe  corpo- 
ration is  not  shown  to  have  been  insolv- 
ent. 

The  leasehold  interest  uf  the  Cooaa  Fur- 
nace Company  and  the  Income  from  tbe 
leased  property  are  assets  of  tbat  Insulv- 
ent  corporation.  Tt  Is  shown  that  the 
Gadsden  Iron  Company  has  been  receiving 
the  output  from  the  mines.  It  is  not  al- 
leged or  proved  that  tbe  latter  company 
has  paid  less  for  the  ore  than  it  was 
worth,  and  it  Is  not  shown  that  It  Is 
chargeable  with  fraud  In  the  pnrobase 
thereof.  The  complainant,  as  a  slmpte 
contract  creditor  without  a  Hen. Is  seeking 
to  reach  tbe  output  from  the  mines,  and 
to  subject  it  to  the  payment  ol  Its  da- 
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mands.  Its  claim  In  this  regard  is  a  le- 
gal demantl,  which  may  be  enlorced  by 
proceedlDga  at  law.  There  Is  do  obstacle 
to  binder  the  complalnaDt  from  reaching 
tblii  property  by  legal  process.  The  bill 
cannot  be  regarded  as  a  creditors*  bill, 
SDpported  by  the  equitable  demand  for  a 
aettlement  of  the  affairs  of  an  insolvent 
corporation,  as  It  is  filed  In  behalf  of  the 
complainant  alone,  and  not  In  behalf  ol 
Itself  and  of  other  credlxors,  and  for  an 
administration  of  the  assets  aod  a  rat- 
able diBtrlbntion  among  the  creditors  en- 
titled to  share  therein.  Tbe  bill  Is  framed 
nnder  the  statute  antboiiKlng  a  creditor 
without  a  lien  to  file  a  bill  In  chancery  to 
BDbJect  property  fraudulently  translerred 
or  conveyed,  or  attempted  to  be  fraud- 
ulently transferred  or  conveyed.  Code,  § 
3544.  As,  in  our  opinion,  the  proof  fails  to 
snstain  the  charge  that  tbe  transactions 
which  are  assailed  were  fraudulent,  the 
eoncluBldn  Is  that  tbe  complainant  la  not 
entitled  to  relief.  The  decree  to  that  effect 
must  t>e  affirmed. 


<»  AU.  ») 

Root  v.  Johnson. 

(Supreme  Court  of  Aldbarm.  Dec  1,  U9l.) 

oomstwotloa  op  costbact— fobtoturb— 
Tbndbb. 

1.  Wbere  a  land  contract  provides  tbat  the 
vendee  ehall  pay  "flS  cash,  and  balance,  vith 
interest  from  date.  In  quarterly  installments  of 
CIO, "  tbe  quarterly  paymtmU  are  $10  net,  to  con- 
tinue untU  the  entire  amount  with  interest  Is 
paid. 

S.  Where  a  party  to  whom  money  is  due  on 
a  oontraot  declares  tbat  be  will  oot  reoeive  it  If 
teodered,  actual  tender  la  dispensed  with,  and 
tender  In  tbe  bill  for  speolflc  performance  is  anf • 
&Aent. 

Appeal  from  city  court  of  Montgomery ; 
T.Ji.  Abrinoton.  Judge. 

Bill  In  eqnity  by  J.  W.  Johnson  against 
Isaiah  Root  for  the  specific  performance 
of  a  land  contract.  Pluiutltt  had  decree, 
and  defendant  appeals.  Affirmed. 

The  appellant,  Isaiab  £.  Root,  agreed 
to  sell  a  lot  to  the  appellee,  J.  W.  John- 
son, to  be  paid  for  In  Inetallmeuts.  The 
agreement  waa  In  writing,  was  attached 
to  the  bill  ol  complaint,  and  is  as  follows : 
"Received,  April  181/88,  of  J.  W.Johnson, 
fifteen  dollars  on  a^c  of  a  half-acre  lot  in 
Nell  tract,  next  eontb  of  Elsie  Tarver,  and 
extending  to  west  line  of  tract,  or  at  right 
angle  to  tbe  same,  which  I  agree  to  sell  to 
him  for  100  dollars,  payable  fifteen  dollars 
cash,  and  balance,  with  Interest  from  da  te. 
In  qnartcrly  InstallmeDta  of  10  dollars 
each,  with  the  condition  that,  if  auy  pay- 
ment agreed  to  be  made  is  not  made  in  a 
year  from  date  agreed  to  be  paid,  all  pay- 
ments previous  shall  be  forfeited  tu  me  for 
use  of  land,  and  I  shall  have  the  right  to 
re-enter  and  take  possession  of  the  land, 
and  this  obllgatlou  shall  be  null  and  void. 
[Signed]  Isaiah  £.  Root." 

A,  A.  W/lf>rand  W.  S.  Utotingtoa.  t%3T 
appellant.  J.  F.  HoIUcIaw,  for  appellee. 

Stone,  C.  J.  The  bill  in  this  ease  was 
filed  July  19. 1888.  Its  object  is  to  enforce 
specifie  performance  ofao  executory  agree- 
ment, whereby  Johnson  purchased  from 
Soot  a  hall-acre  lot  of  ground  lying  near 
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the  city  of  Montgomery.  The  wrlttHn 
ai^reemcnt  evidencing  the  sale,  as  set  out 
iu  the  reporter's  statement  of  facts,  bears 
date  April  19.  1886,  and  was  sU^ned  by 
Root,  the  seller.  Tbe  price  agreed  on  was 
f  100,— 915  agreed  to  be  paid  and  actually  * 
paid  at  tbe  date  of  tbe  contract;  and  the 
baluuce  to  be  paid  la  quarterly  install  - 
moats  of  910,  until  tbe  whole  purchase 
money,  with  Interest,  should  be  paid.  It 
la  contended  for  appellant  that  tbe  910  In- 
stallments of  tbe  purchase  money,  agreed 
to  be  paid  quarterly,  were  to  be  supple- 
mented at  each  payment  with  the  then  ac- 
crued interest  on  tbe  entire  unpaid  balance 
ol  the  purchase  money.  This  would  in- 
crease tbe  first  payment— July  19,  IBSfl— by 
three  mouths'  Interest  on  985,  and  require 
the  addition  of  that  interest— 91.70— to 
thv  910  thendemandable;  andltls  claimed 
this  was  and  Is  tbe  proper  rate  until  the 
entire  purchase  money  should  be  paid. 
This  1b  not  onr  interpretation  of  the  con- 
tract. Its  language  is:  "Fifteen  dollars 
cash,  and  balance,  with  interect  from 
date,  Id  quarterly  Inataltments  of  10  dol- 
lars."  Tlie  "interest  from  date"  refers  to 
and  qualifies  the  "balanee"  of  the  pur- 
chase money,  and  not  the  "10  dollars  In- 
atallmeuts.  We  hold  that  tbe  quarterly 
payments  required  nnder  the  contract 
were  910  net,  and  to  continue  until  the 
purchase  money,  with  interest,  should  be 
paid  In  fall.  Under  this  interpretation.  910 
were  due  a  t  the  end  of  every  t  h  ree  moo  lbs ; 
tbe  first  to  mature  t>cing  July  19.  1886. 
The  written  agreement  of  sale  contains 
"tliecondltionthat.If  any  payment  agreed 
to  he  made  is  not  made  In  a  year  from 
date  agreed  to  be  paid,  all  payments  pie- 
Tioue  shall  be  forfeited  to  me  for  use  of 
land,  and  I  fihall  have  tbe  right  to  re-enter 
and  take  possession  of  the  land."  Forfeit- 
ures are  not  favorites  in  eqnity,  and.  no- 
leaa  the  penalty  Is  fairly  proportionate  to 
the  damage  suffered  by  the  breach,  reU^ 
will  be  granted  when  tbe  court  can  give 
by  way  of  compensation  all  that  could  be 
reasonably  expected.  8  Amer.  &  Eng. 
Enc.  Law,  449.  Johnson,  the  purchaser, 
paid  9!!0  in  December,  1886.  This  is  admit- 
ted by  Root.  This  paid  the  lostallments 
matnring  lu  July  and  October  of  1886,  al- 
though not  ontbedays  they  werademand- 
able.  It  is  alHo  admitted  that  he  paid  910 
in  August.  18N7.  This  was  In  less  than  a 
year  after  the  maturity  of  tbe  Installment 
of  January  19,  1887.  The  next  Installment 
to  mature  would  be  April  19, 1887.  and  II  a 
year  after  tbat  was  permitted  to  elapse 
without  payment  or  tender  of  that  ln> 
stallment,  then,  according  to  the  letter 
of  the  contract.  Johnson  forfeited  his  pur- 
chase. Johnson  testified  that  he  tendered 
to  Root  910,  January  1,  1888,  and  tbat 
Rout  refused  to  receive  It,  claiming  that 
tbe  contract  was  forfeited.  Meriwether 
testified  that  he  heard  Root  admit  such 
tender  was  made.  Root  denied  tbat  any 
tender  was  made,  but  his  testimony  and 
that  of  other  witnesses  tend  to  show  be 
claimed  a  forfeiture  long  before  the  letter 
of  the  contract,  under  our  Interpretation, 
authorlEedsucb  claim.  The  witnesses  Mc< 
Donald  and  Ixiveless  tend  to  strengthen 
Johnson's  version,  and  to  weahen  that 
given  by  Boot.    The  Judge  of  the  elty 
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court,  chancellor  In  tble  cause,  reached 
the  conclaBlon  that  the  910  were  tendered 
to  Boot  Janaary  t,  1888,  and  the  testimo- 
ny does  not  convince  as  that  he  erred. 
This  tender,  as  we  haveshown,  was  in  time 
to  prevent  a  forfeiture,  under  the  most 
techDlcal  enf«>rcement  of  the  contract. 
The  law  doninot  exact  the  observance  of 
a  vain  ceremooy.  The  purpose  of  tender, 
In  a  ease  Dbe  the  present,  Is  to  leave  the 
seller  without  excuse  for  a  non-compliance 
with  bis  contract,  and  to  cast  on  him  the 
fault  of  its  breach.  When,  before  tender 
made,  the  party  to  whom  money  Is  due 
declares  he  will  not  receive  It,  or  makes 
any  declaration  or  demand  which  Is  equiv- 
alent to  a  refasal  to  accept  the  money  If 
tendered,  then  actual  tender  Is  dispensed 
with.  7  Wait,  Act.  &  Def.  683.  It  was 
sufficient  in  this  case  to  tender  payment  In 
the  bill.  This  renders  it  unnecestjary  that 
we  Should  pass  on  the  weight  or  credibil- 
ity of  the  conflicting  testimony  bearlnif 
on  the  question  of  the  alleged  tender  made 
by  Johnson  uf  the  whole  amoant  due  be- 
fore instituting  this  snlt.  Affirmed. 

(«  lA  Ana.  1269)   

8TATB  ex  re/.  yia.*(Ra  v.  Judob  Civil.  Dis- 

TBIOT  COITBT.    (NO.  10.933.) 

(AunwM  OouH  of  Loutskma.  Deo.  H,  189L 
48  Lb.  Ann.) 

Amutdhsnt  ov  Juoombxt. 
A  Jnctgment  wUcb  has  bewi  si^ed  oumot 
be  altered,  amended,  or  revised  by  the  Jadge 
who  rendered  the  same,  except  in  the  manner 
provided  by  law.  He  cannot,  on  his  own  mo- 
tion, changea  Judgment  wbiohhaa  beenaosieued, 
notwithstanding  It  was  signed  in  error,  and  was 
not  the  Jndgmeut  orally  gn'en. 
(SgUalma  by  the  CowL) 

Application  by  Samuel  Vlffnes  for  a  writ 
ot  certiorari  and  prohibition  to  tbe  Judge 
of*  the  civil  district  court  to  arrest  a 
wr\t  oi  Serl  faetaa.  Application  granted. 

Kor  A  Dartgoeaad,  for  relator.  J.  A. 
WoUboOt  for  reflpondent. 

McEnbrt,  J.  The  relator  applies  fur  a 
writ  of  certiorari  and  prohlbltlun  to  ar- 
rest the  <>:LPcat1on  ot  a  writ  ot  6.  fk.  lasned 
under  a  Judgment  which  he  alleges  was 
never  rendered  by  the  court,  in  the  suit  of 
Legendre  v.  Tlgnea.  on  the  docket  of  the 
civil  district  court  for  the  parish  of  Or- 
leans. In  said  case  the  district  Judge,  on 
the  final  trial  thereof,  orally  gave  Judg- 
ment for  the  plaintiff.  The  minutes 
showed  this  fact.  The  Judgment  which 
was  signed  by  the  Judge  in  said  case  Is  as 
follows:  "The  court  considering  the  law 
and  the  evidence  to  be  in  favor  of  defend- 
ant, and  for  the  reasons  orally  aaslgDed. 
It  Is  ordered,  adjudged,  and  decreed  that 
there  be  Judgment  in  favor  of  the  defend- 
ant and  against  plaintiff,  with  costs. " 
This  Judgment  is  not  In  accordance  with 
the  mlnntes,and  Is  not  the  Judgment  oral- 
ly given.  The  Judge,  several  days  after 
signing  tbe  decree,  nn  his  own  motion, 
canceled  the  same,  and  signed  another 
Judgment  or  decree  In  accordance  with  the 
minutes  of  tbe  court.  Article  546  of  the 
Code  Practice  requires  the  Judge  to  sign 


all  final  decrees  or  Jadgments.  This  is 
absolutely  essential  to  constitute  a  Judg- 
ment. The  minutes  of  the  court,  even  If 
signed  by  the  Judge,  are  not  saftlclent  to 
make  the  entries  therein  of  decrees  final 
and  definitive.  Hartwell  v.  Jumel,  80  La. 
Ann.  421.  Article  547.  Code  of  Practice,  al- 
lows the  coart  to  make  certain  amend- 
ments, which  are  enumerated,  before  the 
Judgment  is  signed.  The  Judge  can  ex 
ofBcIo  order  a  new  trial  to  revise  the  Judg- 
ment. Article  548  provides  that  **  a  judg- 
ment, when  once  rendered,  becomes  the 
property  of  hitn  in  whose  favor  It  has 
been  given;  and  the  Judge  cannot  alter 
same,  except  lu  tbe  mode  provided  by 
law."  Tbe  Jadge  a  qaa  was  therefore 
without  power  to  cancel  tbe  Jndgment, 
ex  propria  motu,  first  signed  by  blni  in  fa- 
vor of  defendant,  and  substitute  another 
thereafter  in  favor  of  the  plaintiff.  Ballo 
V.  Wilson,  12  Mart.  (La.)  S60:  Flint  v. 
Ouny,  6  La.  69;  Whipple  v.  Hartsberger, 
11  La.  Ann.  475;  Factors*  ft  Traders*  Ins. 
Co.  T.  New  Harbor  Protection  Co.,  89  La. 
Ann.  583,  2South.Rep.40T;  State  v.  Bank- 
ing Cu.,  7  Bob.  (La.)  447.  It  Is  therefore 
ordered,  adjudged,  and  decreed  that  tbe 
relief  prayed  for  by  relator  be  granted* 
and  the  rule  herein  be  made  absolute. 


(tt  lA.  Ann.  U70) 
Yon  Hqtbh  v.  Von  Hovbn  et  al.  (No, 
10,881.) 

iSufpremt  Oourt  of  Xoutofana.   Deo.  14, 189L 
48  La.  Ann.) 

ArpBAir— FiLixa  BBooBi>~X>isinsBju:k 
When  tbe  retom-dav  for  filing  the  record 
has  been  eztunded,  and  the  transcript  is  filed 
after  the  expiration  of  the  extension,  the  appeal 
will  be  dismissed,  as  theappeUant  is  not  entitled 
to  three  dan*  grace  wlijch  follow,  the  retnm-day 
thua  extended, 
{SuUabua  by  the  CoiarL ) 

Appeal  from  civil  district  court,  pariah 
of  Orleaua;  Tbquas  O.  W.  Exxn,  Jadge. 

Action  by  EUsabeth  Tod  Hoveo  and 
husband  against  Jacob  Von  Horen. 
Judgment  for  plalntlftM.  Defendant  ap- 
peals.  Appeal  dismissed. 

Z/eniT' F.  Z>arf,  for  appelant.  BenJamia 
R.  Forman,  for  appellees. 

MoEnbbt,  J.  This  appeal  was  made  re- 
turnable oD  the  first  Monday  of  May,1891. 
On  the  6th  day  of  May  a  motluu  was 
made  for  an  extension  of  time  to  file  the 
transcript.  Fifteen  days  were  granted. 
The  transcript  was  not  filed  until  the  23d 
May.  The  record  not  having  been  filed 
within  the  time  allowed  by  the  law,  nor 
within  the  further  time  granted  by  the 
court,  tbe  appeal  must  be  considered  a* 
having  been  abandoned.  Tbe  appellaDt 
is  not  entitled  to  the  three  days  ot  grace 
following  tbe  return-day  which  has  been 
extended.  Code  Prac.  art.  590:  Blenvenn 
v.  Insurance  Co.,  24  La.  Ann.  901;  Insur- 
ance Co.  v.  Bynum, 82  La.  Ann. 28;  Lacroix 
V.  Bonin,  38  La.  Ann.  119;  Pierce  v.  Cusfa- 
lng,Id.40l;  Sncceeslon  of Gaat,43 La.Ann. 
91,  7  Sonth.  Bep.  68.  The  appeal  !■  4i»- 
mlased. 


Digitized  by 


I*.) 


BEBTBOHr  «.  8TBWABT. 


295 


(43  IM.  Ann.  un) 

Bertron  et  al.  v.  Stewart  et  af.  (No. 

10,866.) 

{Swireme  Court  of  Louisiana.  Deo.  li,  180L 

^  Lb.  Ann.) 

BVwmir  EzioDTOBs— RiosT  TO  Sex— WAim  ov 
Objbotiokb—Cdsatob  jj>  Hoa 

1.  While  it  Is  true  that,  In  the  absence  of  an; 
statute  autlioriziog  it;  the  authorities  deny  any 
efficacy  to  an  appointment  of  an  execQtw  outside 
of  the  territorial  Jurisdiction  within  which  It 
was  granted ;  and  that,  if  sooh  executor  desires 
to  proseoate  a  suit  in  another  state,  he  must  first 
obtain  a  grant  of  adminlstratiOD  therein  tn  ac- 
oordanoe  with  its  laws,— yet  exceptioa  moat  be 
therein  takea  toauohexeootor'swautof  oapaoity, 
otherwise  the  court  will  be  presumed  to  hare  act- 
ed on  proper  erideoce  of  nls  capatdt?,  and  its 
IndKment  will  not  be  annnUed  for  want  of  Jnrls- 
oicUon  of  the  oonrt  to  render  It. 

8.  In  case  the  Judgment  delrtor  resides  in  a 
state  different  from  that  Inwhloh  the  decree  was 
rendered,  and  it  beoomes  necessary  to  institute 
proceedings  for  Its  rerlral,  it  is  competent  for 
the  court  of  this  state,  in  which  the  suit  for  re- 
vival is  brought,  to  appoint  a  curator  ad  hoc, 
Q[>on  whom  service  can  De  made,  and  ooDtradiot- 
crllT  Kith  whom  a  Judgment  can  be  rendered. 
Bnoh  a  suit  is  not  an  action  fn  penonom,  but 
one  qwut  4n  ram,  and  the  lodgment  therein  pro- 
Bonnoed  will  be  Undlug  npon  the  absentees. 
(St/Hatnw  by  the  Odurt) 

Appeal  from  dTll  dlatiiet  court,  partota 
of  Orleanii;  Fbbdbbick  D.  Kino.  Judge. 

Carroll  Jt  Carroll,  tor  appellant  W.  R. 
Stewart.  H.  B.  Br^an,  curator  ad  hoc,  fur 
appellants.  JMorae  A  Titebe,  tur  appellees. 

Watrins*  J.  Tbe  object  of  this  snlt  is 
to  revlre  and  eontlnae  tbe  life  of  an  ante- 
cedent Jadgment  In  whlcb  OttlUe  Bertron, 
widow  of  Bamnel  R.  Bertron,  deceased, 
and  William  Hushes  and  Clara  Pnmell, 
widow,  appear  as  tbe  co-executors  of  tbe 
last  win  of  tlie  deceased  as  plaintiffs  tbere- 
iD.  The  Judfcment  sought  to  be  revived  Is 
alleged  to  be  one  that  vaa  rendered  In  tbe 
lats  slxtb  district  covrt  of  the  parlsb  of 
Orleans,  and  styled  and  entitled  Samuel 
R.  Bertron  v.  Wm.  R.  Stewart  and  J.  R. 
Powell,'*  numbered  2,605  on  the  docket 
tbereot.  It  Is  averred  in  tbe  petition  that 
said  JudKment  was  therein  rendered  in 
plaintiff's  taror  and  asatnst  tbe  two  de> 
fendants  /n  aolfdo  for  the  capital  sum  of 
97,892.07,  with  8  per  cent,  per  annum  In- 
terest tbereoD  from  tbe  7tb  of  Marcb,  1871. 
said  Judgment  bavlng  been  signed  on 
tbe  23d  of  November,  1871 ;  and  that  same, 
in  principal  and  laterest,  remained  un- 
paid. It  Is  further  averred  that  said  suit 
was  transferred  to  the  docket  of  the  civil 
district  court  of  tbe  parish  of  Orleans, 
and  It  waa  tber^n  given  the  number  8,810. 
and  tbereln  said  original  Judgment  was 
duly  and  legally  revived  by  a  decree  of 
revival  duly  signed  on  tbe  27tb  of  March, 
1882.  It  Is  further  averred  that  plaintiffs 
are  desirons  of  again  having  said  original 
Judgment  revived,  and  Its  life  prolonged ; 
and.  alleging  that  the  two  defendants 
and  Judgment  debtors  are  citizens,  at  this 
time,  of  the  state  of  Mtsslsslppl,  they  pray 
tor  due  citation  and  tbe  appointment  of 
a  curator  ad  hoc  to  represent  said  absen- 
tees, and  for  a  decree  of  revival  against 
tbem.  Tills  snlt  was  flled  on  the  8d  of 
Febraary.  1690,  and,  on  the  day  following, 
the  defendant  William  B.  Stewart  was 
peraonally  dted  and  served  In  tbe  city  of 


New  Orleans;  and  on  tbe  5th  of  same 
month  un  order  was  obtained  appolntlog 
a  cnrator  ad  hoc  to  represent  both  of  the 
defendants.  One  citation  was  served  un 
the  cnrator  «rf  Aocon  tbe  6tb  of  Marcb, 
1880.  and  another  on  the  17th  of  that 
month.  On  tbe  last-named  date  a  judg- 
ment by  default  was  entered  up  against 
tbe  defendant  William  R.  Stewart.  On 
the  28tb  of  same  month  the  curator  ad 
hoc,  representing  both  defendants,  ap- 
peared.  and  filed  an  answer.  In  which  he 
pleaded  a  general  denial,  and  tbe  prescrip- 
tion of  10  years,  against  the  original  Judg- 
ment. On  tbe  16th  of  April,  1890.  tbe  eo'irt 
a  qaa  rendered  a  Judgment  decreeing  the 
revival  of  the  Jadgment  originally  ren- 
dered on  the  17th  of  Novemtwr,  1871,  and 
signed  on  tbe  22d  of  November,  1871 ;  and 
also  tbe  Judgment  reviving  same,  rendered 
ou  tbe  14th  of  March,  1882,  and  tilgned  on 
the27tb  ot  Marcb,  1882.  This  Judgment 
was  duly  signed  on  the  22d  of  April.  1890. 
Matters  remained  la  atata  quo  until  tbe 
16tb  of  August,  1890.  when  the  plaintiffs 
sued  oat  agamlsbmentproceedlng against 
tbe  New  Orleans  National  Bank,  accom- 
panied by  a  0.131..  wherenndertbey  realised 
the  sum  of  9485.1S  as  tbe  property  of  Will, 
iam  R.  Stewart.  On  tbe  30th  of  April. 
1891,— Just  within  one  year  after  tbe  rendl* 
tton  of  said  final  Judgroeut, — tbe  cnrator 
ad  hoc  applied  for  and  obtained  an  order 
of  appeal  therefrom,  and  filed  a  bond 
ot  appeal.  On  tbe  next  day  the  defend- 
ant William  R.  Stewart— who  had  been 
personally  cited  and  served,  as  stated, 
and  aKalnet  whom  a  Judgment  by  de- 
fault bad  been  rendered— appeared  by 
counsel,  and  moved  to  set  aside  said  de- 
fault, and  tor  leave  to  file  an  answer; 
and  he  was  permitted  to  do  so.  Tbe  aver- 
ments of  tbe  answer  of  course  are  imperti- 
nent to  tbe  Issnes  that  are  presented  on 
tbe  appeal,  and  so  are  those  of  the  recon- 
ventlonal  demand  whlcb  is  therein  Incor- 
porated. In  this  court,  same  counsellor 
Stewart,  Joined  by  the  cnrator  ad  hoc,— 
who.  In  the  court  below.  repreaeDted  both 
ot  tlie  defendants,  and  from  the  Judgment 
rendered  appealed  for  botb  of  them, — filed 
an  asslgument  of  errors,  upon  which  they 
Jointly  demand  tbe  reversal  of  tbe  said 
Judgment  ot  revival  as  to  Stewart.  The 
errors  assigned  are  the  following,  vis.: 
Mrttt.  Because,  as  tn  Powell,  tbe  plea  of 
prescription  eboold  have  beenmaln talced. 
Second.  Because,  as  to  Stewart,  the  said 
Judgment  Is  null  and  void,  same  having 
been  rendered  contradictorily  with  a  cn- 
rator atf  Aoe.  notwithstanding  he  had 
been  theretofore  personally  served,  and  a 
tacit  issue  bad  been  Joined  with  him  on  a 
Judgment  by  defanlt.  Third.  Because  tbe 
appointment  of  a  cnrator  ad  hoc,  service 
on  Stewart  through  such  curator  ad  hoe, 
a  trial  bad  contradictorily  with  snch  cu- 
rator ad  hoc,  subsequently  to  said  person- 
al service  on  Stewart,  rendered  same,  and 
also  tbe  Judgment  of  revival  thereon  based, 
absolutely  null  and  void.  Thus,  as  to 
Powell,  tbe  case  stands  on  tbe  plea  of  10 
years'  prescription,  whlcb  is  urged  by  tbe 
curator  ad  hoc,  and  In  respect  to  Stewart 
It  stands  un  tbe  assignment  of  errors 
enumerated  above. 
1.  As  the  plea  of  prescription  tarns  a|K 
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ou  the  efficacy  of  the  lornier  Judgment  of 
revival,  which  was  rendered  and  signed 
on  27tb  of  March,  1882.  it  will  be  necessary 
to  examine  It  first.  The  record  shows 
that  the  original  Judgment  wbh  signed  un 
the  22d  of  Nuvember,  1S71.  The  sntt  for 
its  revival  was  filed  on  the  2d  of  July, 
IRSl,  and  on  the  same  date  an  order  was 
granted  appointing  a  curator  ad  hoc  to 
represent  the  two  defendants,  who  were 
alleged  to  be,  at  that  time,  absentees,  re- 
siding in  the  state  of  Mississippi ;  and 
set  vice  was  regnlariy  made  upon  the  cu- 
rator ad  hoc  on  the  5Cb  of  aarae  month 
and  year.  On  tbA  14tb  of  December,  1881, 
the  curator  ad  hoc  appeared,  and  filed  an 
answer,  pleading  the  general  Issue.  All 
these  proceedings  appear  regnlar  and  legal 
on  their  tacR.  The  suit  for  revival  was 
fllert.  and  the  service  regularly  made,  on 
the  6th  of  July,  1881,  within  the  period  of 
10  years  after  the  signing  of  the  original 
Judgment  on  the  22d  of  November,  1871, 
and  thereby  the  prescription  of  the  scat- 
ate  was  Interrupted  quoad  hoc.  The 
present  suit  having  been  filed  and  service 
thereof  made  on  the  4  h  of  February,  1890, 
—within  10  years  after  the  signing  of  the 
former  Judgment  of  revival  an  the  27th  of 
March,  1882,— the  Ufa  of  the  original  Judg- 
ment was  preserved  ami  prolonged  for  an 
additional  period  of  10  years  from  the  S2d 
of  April,  1800.  On  the  face  of  the  papers 
the  curator's  plea  of  prescription  was  cor- 
rectly overruled.  We  quote  below  article 
8547,  Civil  Code,  providing  lor  revival  of 
Jadgmenta:  "AH  Judgments  for  money, 
vrbether  rendered  within  or  without  the 
state,  shall  be  prescribed  by  the  lapse  of 
ten  years  from  the  rendition  of  such  Judir* 
ment:  provided,  however,  that  any  party 
Interested  In  any  Judgnient  may  have  the 
same  revived  at  any  time  before  It  Is  pre- 
acrlbed.by  having  acltationiaHued accord- 
Ing  to  law  to  the  defendant  or  bla  repre- 
sentative, etc. ;  and.  If  anch  defendant  be 
absent,  and  not  represented,  the  court 
may  appoint  a  curator  ad  Aoc  to  represent 
falm  in  the  proceedings,  upon  which  cura^ 
tor  atf  Aoc  the  citation  shall  be  served." 
The  enlts  for  revival  appear  to  have  been 
brought  In  strict  conformity  with  the 
provisions  of  that  article,  and  thereby  the 
prescription  thereof  waa  Interrupted. 

2.  In  the  printed  argumentBeveral  differ- 
ent causes  of  nullity  In  the  two  Judgments 
of  revival  are  assigned,  which  are  not 
embraced  In  the  answer  of  the  curator  ad 
/ioc,nor  in  the  assignment  of  errors.  They 
are  as  follows,  viz. : 

First.  The  absolute  nullity  of  the  former 
Judgment  of  revival,  which  was  signed  on 
the  21st  of  March,  IS82. 

(a)  The  want  of  capacity  of  the  plain- 
tiff to  institute  and  prosecute  that  suit, 
and  stand  in  Judgment.  The  point  made 
in  argument  under  this  head  Is  that  Ot- 
tilie  Bertron  alone  instituted  and  prose- 
cuted that  suit  Co  final  Judgment,  in  her 
capacity  of  testamentary  eiecutrix  of  the 
last  will  of  her  deceased  husband,  the 
Judgment  creditor  of  the  defendants ; 
that  there  are  two  other  Joint  and  co-exec- 
utors of  that  deceased  person;  and  all 
three  of  them  bad  been  thus  appointed 
under  the  will  of  the  deceased,  which 
wow  duly  admitted  to  probate  In  the 


proper  court  of  the  state  of  Mississippi, 
where  the  testator  resided  at  date  of  his 
death;  hence,  being  a  foreign  executrix, 
she  was  without  right  or  authority  to  ap* 
pear  In  the  courts  of  the  state  of  Louisi- 
ana tor  any  purpose,  under  the  authority 
of  Noonan  v.  Bradley,  9  Wall.  399.  Con- 
ceding the  force  and  cori'ectness  of  the 
views  entertained  by  the  supreme  court 
In  that  case,  and  which  were  to  the  effect 
that,  "in  the  absence  of  anj'  statute,  •  *  • 
all  the  authorities  deny  any  efficacy  to 
the  appointment  of  an  executor  ootaide 
of  the  territorial  Jurisdiction  of  the  state 
within  wiilch  It  was  granted;  and,  •  •  * 
if  he  desires  to  prosecute  suit  In  another 
state,  he  must  first  obtain  a  grant  of  ad- 
ministration therein,  in  accordance  with 
Its  laws," — and  yet  we  cannot  perceive 
howtbis  doctrine  is  to  avail  the  defendants 
atthis  time.  In  the  court  which  had  juris- 
diction In  that  case,  ratlone  matertte  et 
peraoDiB,  no  objection  to  the  plaintiff's 
capacity  was  taken  then,  and  objection 
cunuot  be  entertained  now.  Dad  such 
exception  been  formally  tendered  to  the 
court  on  the  hearing  of  the  cause,  the 

glaintitf  could,  In  all  likelihood,  have  ex- 
ibited  her  authority.  From  all  that  ap- 
pears on  the  face  of  ttae  record  she  waa 
authorised,  and  there  Is  nothing  to  Induce 
UB  to  doubt  the  Judge's  authority  to  ren* 
der  Judgment  on  the  averments  of  her  pe- 
tition. 

(b)  The  fact  that  the  defendants  were 
not  In  the  case  personally  served  with  cita- 
tion; the  court  being  without  jurlBdlctlon 
to  try  the  cause  and  render  Jndgmeni; 
thereon  contradictorily  with  a  curator  ad 
hoe,  alone.  The  point  made  on  the  argu- 
ment Is  that,  for  the  purpose  of  such  suit 
and  Judgment,  substituted  service  was 
not  due  process  of  law,  and  unavailing. 
In  so  far  as  defendants  were  concerned. 
The  Judge,  in  appotnting  a  curator  atf 
boe  to  represent  the  absentees  In  that 
case,  acted  on  the  express  authority  of 
article  3547  of  theOIvliCode.abovequoted, 
which  declares  thut,  "if  such  defendant 
be  absent,  and  not  represented,  the  court 
may  appoint  a  curator  ad  hoc  to  repre- 
sent him  in  the  proceedings,  upon  which 
curator  ad  hoc  the  citation  shall  be 
served."  BeAiance  Is  placed  on  Pennoyer 
V.  Netr,  95  n.  S.  714,  and  I>aaghltn  v.  Ice 
Co.,  85  La.  Ann.  1184.  In  our  opinion  this 
contention  Is  erroneous.  In  Hammett  r. 
Sprowl,  81  La.  Ann.  827.  our  predeces- 
sors held  that  it  was  exclusively  within 
the  power  of  the  court  rendering  the  judg- 
menfto  enforce  and  to  revlvelt;"  and 
they  further  held  that "  a  proceeding  to  re- 
vive a  Judgment  [Is]  not  a  new  suit,  but 
simply  a  proceeding  In  the  same  suit  to 
continue  and  keep  alive  a  Judgment  ren- 
dered therein,  and  to  furnish  proof  that  It 
has  not  been  satisfied  or  extinguished." 
To  the  same  effect  Is  their  opinion  in  Suc- 
cession of  Patrick,  80  La.  Ann.  IDTl,  In 
which  a  suit  to  revive  Is  denominated 
"the  peculiar  statutory  action"  provid- 
ed for  the  continuation  of  judgments  be- 
yond their  term  of  10  years.  Vide  Lalana 
V.  Payne,  42  La.  Ann.  154,  7  South.  Bep. 
481.  We  had  occasion  recently  to  exam- 
ine the  question  here  presented,  and  de- 
cided It  adversely  to  the  eontnitlon  <tf 
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the  defeDdaiita*  counsel.  Vide  Young  v. 
Uptthar,  42  La.  Ann.  862,  7  Sooth.  Rep.  557. 
In  that  case  the  controversy  waa  in  reler- 
ence  to  thp  ownership  of  an  undivided  in- 
terest or  share  in  a  certain  JndKment  ren- 
dered by  this  court  on  appeal  from  the 
parish  of  TenBas,  In  thta  state,  the  plain* 
tiffs  thereto  beinc  citizens  of  the  District 
of  Colnmbla,  and  the  case  at  the  time  be- 
InK  still  pending  and  undecided  In  the 
supreme  court  on  writ  of  error,  and  the 
suit  in  which  the  claim  ot  an  IntercHt  was 
made  harlDg  been  brought  in  the  pariHh 
of  Teusas,  wherein  the  plaintiffs  in  the 
original  suit  were  cited  tfaroug'  u  onra  lor 
ad  boe.  To  that  suit  the  exception  was 
that  RQcb  service  as  was  madeon  tbecnra- 
tor  ad  boe  was  not  due  process  of  law, and 
failed  to  confer  on  the  court  Jurisdiction 
thereof;  but  we  held  that  the  jurisdiction 
of  this  court  was  complete,  and  the  Judg- 
ment binding  on  the  absentees,  on  the 
ground  that  the  proceeding  was  not  one 
itt  peraoamm  but  una  gaaet  in  rem, "  its  ob- 
ject being  to  obtain  Judicial  recognition 
and  enforcement  of  a  specific  interest  in 
tangible  property  in  the  parish  of  Tensau 
In  tblsstate,  etc.  In  several  slmllarcases 
we  have  recently  maintained  the  Jurisdic- 
tion of  district  courts  aa  grounded  on  like 
■erviee.  Notably  in  Dnruty  v.  Mosaccbla, 
42  La.  Ann.  8&7.  7  Booth.  Rep.  555;  Mc- 
Kenzie  v.  Bacon,  38  La.  Ann.  765;  and 
Bobbins  v.  Martin,  4S  La.  Ann.  488,  9 
South.  Rep.  108.  And  one  remark  that 
was  made  In  our  opinion  in  the  last-cited 
case —  that  " if,  indeed,  a  non-resident 
cannot  be  brought  Into  a  cunrt  ot  this 
state  In  such  a  case,  such  a  cause  of  com- 
plaint as  that  propounded  hy  the  plain- 
tiff, though  wen  grounded  In  our  law. 
would  be  practically  remediless,"—  Is 
strictly  applicable  to  the  exceptlnn  taken 
la  the  ease  at  bar.  The  grounds  of  nulli- 
ty assigned  are  not  well  teiken. 

Second.  The  nullity  of  the  Judgment 
of  revival  from  which  the  present  appeal 
IB  prosecuted. 

(a)  Because  of  the  variance  between  the 
party  plaintiff  in  the  former  suit  for  re- 
vival and  the  parties  plaintiff  In  the  in- 
stant suit,  and  the  Incapacity  of  the  pres- 
ent plalntltfti  to  recover  Judgment.  Cer- 
tainly, if  Ottllle  Bertron.  executrix,  was 
capacitated  to  institute  salt,  and  stand  la 
lodgment  In  the  lormw  revival  suit,  the 
thrve  Joint  eo-execntOTB  are  likewise  ca- 
pacitated so  to  do.  The  variance  that  Is 
BU^ested  Is  ot  no  consequence  whatever. 
Tt  cannot  fatally  affect  the  Judgment. 
Whatwassaidof  the  want  of  capacity  In  a 
foreign  executor  to  bring  suits  In  the 
coarta  of  this  state.  In  the  preceding  part 
ot  this  paragraph,  as  appertaining  to  the 
former  revival  anlt,  is  atrictty  applicable 
to  the  instant  case.  Neither  objection  is 
good. 

{b)  Because  the  Judgment  by  default 
that  was  entered  up  against  the  defend- 
ant Stewart  was  never  subsequently  con- 
firmed. That  there  was  a  Judgment  reg- 
ularly rendered  and  signed  there  Is  no 
donbt.  That  tbe  defendant  Stewart  was 
personally  cited,  and  that  there  was  also 
appointed  ,  a  curator  atf  boe  to  represent 
bim  as  an  absentee  on,  whom  service  was 
made,  cannot  be  denied.  It .  is  trae  tbat 


the  Judgment  doesnot  formally  state  that 
by  reason  of  said  defnult  having  been 
made  final  It  was  rendered  and  signed. 
But  it  Is  impossible  for  as  to  conceive  the 
ground  of  defendants*  complaint  on  that 
account,  or  to  appreciate  his  objection  of 
absolute  nullity  of  the  Judgment;  for  if 
the  Judgment  by  default  was,  in  effect, 
made  final,  he  la  without  cau83  of  com- 
plaint; and  If  it  WHS  not  made  final  it 
was  evidently  abandoned,  and  jadgment 
was  rendered  on  the  Issue  Joined  between 
plaintiff  ami  the  curator  ad  hoc  on  his  an- 
swer. Tills,  to  our  thinking,  is  the  true 
state  of  the  case.  In  either  eveut  the 
judgment  is,  to  all  appearancea.  valid. 

8.  It  Is  not  correct  to  say  that  the  in- 
stant salt  la  one  to  revive  the  former 
judgment  of  revival.  A  suit  to  revive,  as 
said  in  Hammett  v.  Sprowl,  81  La.  Ann, 
325,  Is  not  a  new  suit,  but  a  new  proceed- 
ing In  the  original  suit.  Its  sole  object  is 
to  legally  and  Judicially  Interrupt  pre- 
scription. Oncethe  revival  suit  Isbronght 
to  a  termination  by  a  Judgment,  Its  object 
Is  accomplished,  and  a  10-years  lease  of 
life  is  given  to  the  original  Judgment.  At 
the  expiration  of  this  lease  a  new  revival 
suit  must  be  brought  In  order  to  inter- 
rupt prescription,  and  give  to  the  original 
judgment  another  lO-years  lease  of  life. 
These  two  revival  proceedings  are  sepa- 
rate and  independent  ot  each  other, 
though  having  same  object  in  view. 
Hence  it  was  matter  of  no  conseqnence 
that  the  former  suit  was  brought  in  the 
ijame  of  one  executrix,  and  tbe  latter  was 
brought  in  the  name  ot  three  Joint  co- 
executors.  The  Code  save  expressly  "  tha  t 
any  party  Interested  In  any  Judgment 
may  have  tbe  same  revived  at  any  time 
before  It  Is  prescribed."  Rev.  C3vll  Code, 
art.  3547.  Under  the  authority  of  this  arti- 
cle this  court  held  in  Martinez  v.  Succes- 
sion of  Vlves,  82  Id.  Ann.  805,  that  any 
attorney  at  law  entitled  to  only  a  con- 
tingent interest  in  a  judgment  for  the 
payment  of  his  fees  had  snfflclent  Interest 
In  it  to  authorise  blm  to  bring  suit  for 
its  revival,  and  to  revive  the  whole  judg- 
ment, and  not  merely  a  restricted  and 
limited  interest  In  it.  Our  conclusion  is 
that  It  was  of  no  consequence  to  tbe  de- 
fendants that  one  revival  suit  was 
brought  by  one  executor,  and  the  other 
by  three  co-execvtors.  After  a  thorough 
study  of  this  ease,  and  a  full  examination 
ot  all  Its  details,  we  are  satis!  ed  that  tbe 
original  judgment  has  been  legally  and 
properly  revived  and  kept  alive;  that  the 
defenses  pleaded  of  prescription  and  nullity 
are  not  well  grounded  In  law;  and  that 
the  Judgment  appealed  from  Is  correct, 
and  It  Is  therefore  afBrmed. 


<S8  n*.  MM) 

Hanover  Fibs  Ins.  Co.  v.  Lvwis  at  a/. 
(Supreme  Court  of  Florida.   Deo.  7, 168L} 

IireUKAKCB  —  AOnOK  ON  POLXOT  —  FLBADIHG— 

Chahob  o*  Iwtskbw— Fbocmb— Waivxb. 

1.  Where  a  plea  to  an  action  brought  upon  a 
poUoy  of  flre  insaranoe  is  InteritOBea  allei^Dfr 
that  no  preliminary  proofs  of  loss  have  been  for- 
nlshed  hrtbe  assured  according  to  the  inrovlsioiu 
of  the  policy  requiring  sach  proofs  as  a  oondl- 
tiou  precedent  to  the  right,  to  sue  tbereon,  a  rep- 
Ucation  to  sach  plea  Is  bad  that  ^jfiy  alleges 
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"that  proofs  of  Iosb  were  fumisbed  on  blank 
tanoB  znmiBhed  to  pl&intlfflB  by  defendant  for 
tlut  purpose,"  witbout  alleging  that  the  proofs 
■o  furnished  were  ia  accordance  with  the  reqnl  re- 
nt enbi  of  the  poUoy;  and  a  demurrer  to  sacn  rep- 
lloatioQ  should  be  sustained. 

3.  O.  and  E.  were  partners  inageneral  bank- 
ing bnainess,  and  as  such  partners  were  the  sole 
owners  of  a  bouse  and  the  land  upon  which  it  was 
sttnated,  whlcb  house  they  insured  against  loss 
by  fire,  the  policy  issaed  to  tbem  containing  tbe 
following  proTision:  "If  the  proDerty  be  sold  or 
transferred,  or  any  change  take  place  in  the  title 
or  possession,  whether  by  legal  process  or  ]adi- 
oial  decree,  or  voluntary  transfer  or  oonTeyance, 
it  should  render  the  policy  void."  After  the 
Issmmoe  to  them  of  the  policy,  but  jprlor  to  tbe 
ttostoactlon  of  the  property  by  flre,  Q.  and  B.  ad- 
mitted W.  inio  their  Brm  as  a  partner,  upon  a 
verbal  agreement  that  bewas  to  have  no  interest 
in  the  properties  of  tbe  former  firm,  but  a 
fixed  interest  only  in  the  profits  of  the  firm's 
business  generally.  Held,  that  this  did  not 
give  to  W.  any  interest  In  the  Insured  prop- 
erty, nor  work  such  change  in  the  title,  owner- 
ship, or  poBsesslon  of  tbe  proi>erty  as  would  avoid 
the  policy  under  the  above-g.aoted  provision 
therein. 

8.  WTiore  the  insuren,  after  receipt  of  proofs 
of  loss.  Id  a  correspond  enoe  by  letter  repeatedly 
call  upon  t&e  assured  for  further  or  more  partio- 
ular  information  as  to  the  Interest  or  ownersbip 
that  a  party  named  in  the  proofs  has  In  tbe  in- 
sured property,  and  In  such  correspondence  and 
otherwise  are  silent  as  to  any  other  defect  In  tbe 
f(Mrm  or  substance  of  such  proofs,  and  fail  to  call 
the  attention  of  tbe  assured  to  any  .other  defect 
that  may  exist  in  the  proofs  furnished,  such 
silence  and  failure  of  the  insurers  to  call  the 
attention  of  the  assured  thereto  lield  to  be  a 
waiver  on  their  part  of  any  defect  in  such  proofs 
not  dtsoovered  by  them  to  the  assured;  and  held 
that,  where  the  pamoular  matter  or  informa- 
tion astod  for  lo  such  correspondenoe  is  not  re* 

Guested  to  be  furnished  in  verified  form,  such 
ailnre  to  request  verification  thereof  Is  awalver 
of  that  formality.  Beld.furtiher,  that  the  in- 
formation asked  for  by  ietter,  when  supplied  by 
tetter,  will  be  treated  as  supplementary  to  such 
prooft  upon  the  particular  suoject  to  which  they 
relate.  Held,  further,  that  such  laroofs  of  loss 
and  letter  correspondence  supplementary  thereto 
are  admissible  In  evidence  at  the  trial  to  eetab< 
llsh  the  fact  that  tbe  requirements  of  tbe  policy 
as  to  tbe  famishing  of  raeliminary  proofs  of  loss 
have  been  oomi^ed  wltii  befim  inalitutlcai  of 
sQit 

4.  Where  the  assured  inadvertently  make  an 
Incorrect  statement  or  mistake  in  the  preliminary 
proofs  of  loss  furnished  to  the  insurers  after 
loss,  suoh  statement  or  mistake  may  be  after- 
wards  corrected  and  explained  by  parol  testimony 
at  the  trial  of  a  suit  upon  the  policy,  where  the 
same  explanation  or  correction  has  been  asked 
for  by  letter  and  given  in  substance  by  letter 
[oior  to  the  institution  of  the  suit. 

6.  In  the  trial  of  a  suit  upon  a  policy  of  fire 
insoranoa  an  unverified  estimate  of  the  ooat  of 
re^aoingtbe  destroyed  property  made  1^  a  party 
while  in  life,  bat  at  the  time  of  fbe  introdaction 
<Kf  such  estimate  deceased,  is  Inadmissible  in 
evidence  for  any  purpose:  and  the  fact  that  the 
party  who  made  such  estimate  is  dead  at  the 
time  tbe  same  Is  offered  in  evidence  does  not  ren- 
der such  estimate  admissible. 

6.  Where  a  policy  of  fire  insurance  contains 
the  following  provision:  "In  case  differences 
shall  arise  touching  any  loss  or  damage  after  the 
proof  thereof  has  been  received  In  due  formj  the 
matter  shall,  at  the  written  request  of  either 
par^,  be  submitted  to  arbitrators  Indifferently 
choaen,  whose  award  in  writing  shall  be  binding 
on  the  parties  as  to  the  amoaot  of  saoh  loss  or 
damage,  but  shall  not  decide  the  liabili^  of  the 
oompaiiles,  respectively,  under  this  policy," — 
A«ia  to  be  a  v^d  and  binding  covenant,  and 
that  when  the  parties  under  its  provisions  have 
aabmitted  the  flnUng  of  the  amount  of  such  loss 


to  such  arbitration,  they  are  mutually  bound  as 
to  the  "amount"  of  the  loss  by  the  award  of  the 
arbitrators, '  unless  such  award,  under  proper 
pleadings.  Is  avoided  foi^traBd  or  other  matter 
legally  recognisable  as  vitiatiTe  thereof,  and 
that,  unless  so  avoided,  the  assured  are  limited 
in  their  right  of  reoovezy  to  the  amount  so 
awarded. 

7.  Tbe  arblteatlon  provided  for  under  such 
ITOvislon  in  a  policy  of  insurance  does  not  un- 
dertake to  oast  ttxe  courts  of  their  Jurisdiction, 
and  Is  not  obnoxious  to  law.  Neither  is  It  nec- 
essary that  such  arbitration  should  be  conducted 
In  accordance  with  the  statute.  HcClel.  Dig.  p. 
105  et  seq.  Neither  Is  it  necessary,  to  make  such 
award  available,  that  the  same  should  be  aooept- 
ed  or  acted  npon  in  any  way  tbe  pertieB. 
Neither  ia  It  necessarjr,  to  render  snoh  award 
available  as  a  defense  in  lioiltation  of  the  amount 
of  recovery,  that  the  amount  of  suchaward  should 
be  paid  or  tendered.  Bach  an  award,  when  spe- 
cially pleaded  inllmitaUonof  therecoferysought 
for,  IS  admissible  in  evidence  upon  the  trial  «  a 
suit  upon  the  polloy. 

6.  It  ia  error  for  the  trial  onnrt  In  a  charge 
to  the  lury  to  supply  any  fact  from  other  facts 
adduced  in  evidence,  but  sliould  leave  evecyfact, 
and  Its  establishment  or  non-establlsblOMiti  to 
the  detwmination  of  the  lory  alone. 

9.  Where  a  poltQy  of  insnranoe  provides  that 
the  amount  of  tne  loss  insored  eliall  be  due  and 
payable  60  davs  after  the  furnishing  by  the  as- 
sured of  proofs  of  loss  as  provided  by  the  policy, 
the  assured  are  entitled  to  Interest  npon  the 
amount  of  their  reooverr  from  a  data  60  da7« 
after  the  furnishing  by  them  of  such  proofs  of 
loss. 

(SvHobu*  by  the  Court) 

Error  to  clrcnlt  coort,  Lieou  coanty. 

Action  byGeoi^  LewlB,  Edward  Lewis, 
and  William  C  Lewis  af^oinst  tbe  Han- 
over Fire  Insurance  Company  to  recover 
on  a  policy  of  Insnrance.  Verdict  and 
Judgment  for  plalDtlDa.  Motion  tor  a  new 
trial  denied.  Defendant  brings  err»r.  Ke- 
versed.  and  new  trial  directed. 

W.  A.  Blount  and  Fred  T.  Uym^tor 
plaintiff  In  error.  B,  W.  WllUama,  for  de- 
fendants In  error. 

Tatlob.  J.  On  tbe  16th  of  Angast. 
1885,  Oeorge  Lewis,  Edward  Lewis,  and 
William  C.  Lewis,  styling  themselves  as 
partners andertheflrm name  ol  B.C.Lewis 
&8onB,  Instituted  tbeir  action  In  assnmpsft 
Id  the  circolt  coart  of  Leon  eoaniT 
against  tbe  Hanover  Fire  Insnrance  Com- 
pany, a  corporation  of  tbe  state  of  New 
York,  having  an  agency  at  Tallaliassee. 
In  Leon  cnunty,  for  the  recovery  ol  one- 
hall  of  the  amount  of  a  policy  of  insur- 
ance for  $5,000,  Issued  to  them  on  April  18, 
1882,  by  tbe  tiermanla  FlrelnsaranceCom- 

8 any  and  tbe  Hanover  Fire  Insurance 
ompany,  as  nnderwritem,  wherein  each 
of  said  companies,  severalty,  each  lor  It- 
self, and  not  one  tor  the  other,  became 
tbe  insnrera,  for  one-halt  tbe  amount  of 
said  policy,  for  a  term  of  three  years;  the 
said  policy  containing  a  covenant  that  In 
tbe  event  the  assured  had  to  resort  to 
Judicial  proceedlDgs  toenforcu  tbelr  claims 
under  said  policy.  It  should  not  be  neces- 
sary to  proceed  against  each  of  tbe  Insur- 
ers, but  that  such  action  might  lie  brought 
against  either  of  said  companies,  and 
that  tbe  other  should  be  bound  and  con- 
eluded  by  tbe  result  of  such  action  In  the 
same  manner  and  to  tbe  same  effect  as  It 
It  had  been  prosecuted  against  each  of 
them  separately  with  tbe  like  resnlt. 
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To  the  declaration  Id  the  canse  the  de- 
fendant company  Interposed  five  pleas,  as 
foUowa:  (1)  Nonasaumpsit;  (2)  oil  debet; 
m  that  tbe  olalntlffs  did  not.  before  the 
Inetltntlon  of  ttaelr  salt,  make  and  fnrnlfib 
to  defendant  proofs  ol  their  alleged  lose  In 
accordance  with  the  reqalrements  of  tbe 
policy  of  inauranee  saed  upon;  (4)  that 
aabaequent  to  tbe  IsBoance  of  tbe  said  pol- 
ler of  hianrance,  and  before  tbe  ocearrenee 
of  the  said  fire,  there  took  place  a  cbanj|:e 
In  the  title  and  poaHesslon  of  the  aald 
property  described  In  the  aald  policy  of  In- 
snrance.  In  that  the  plaintiff  William  C. 
LewlB,  who  had  no  Interest  therein  when 
tbe  said  policy  was  laeued,  became  In  part 
an  owner  thereof  with  tbe  plamtifta 
Gleoi^e  liBWla  and  Edward  Lewis,  and  en- 
tered Into  posseesioD  thereof  with  them 
before  tbe  said  Sre;  (6)  that  it  the  plain- 
tiffs are  entitled  to  recover  from  the  de- 
fendant, they  are  entitled  to  recover  only 
tbe  som  of  $2,080.87;^.  with  Interest  there- 
on, beeaoM  tbe  aatd  plaintiffs  and  defend- 
ant, on  tbe  10th  day  of  April,  A.  D.  1886. 
SDbmltted  to  an  arbitration  conaistlnff  of 
B.  F.  Lanffley  and  T.  J.  Kawla,  together 
with  a  third  peraon  to  be  chosen  by  tbe 
said  arbitrators,  If  necesKary,  tbe  apprala- 
al  and  estimate,  at  the  then  caab  valne,  of 
tbe  damage  by  the  said  fire  to  said  prop- 
erty, which  appraisal  and  estimate  by 
tbem*  or  any  two  of  them.  In  writing  was 
to  be  Mndlns  on  both  parties  aa  to  the 
actual  cash  valne  of  or  damage  to  the  said 
property,  bnt  without  reference  to  any 
other  qneatlon  or  matters  of  difference 
within  the  terma  and  conditions  of  tbe  tn- 
aarance,  a  copy  of  which  aald  anbmisalon 
to  arbttratora  la  hereto  annexed  marked 
"A,  "and  made  a  part  of  this  plea.  And 
therenpon,  to-wlt,  on  the  11th  day  of 
April.  A.  D.  1885.  the  aald  Langley  and  J. 
M.  Wilson,  tbe  third  party  cbosen  by  the 
aald  arbltratora  to  determine  with  them 
the  aald  queatlon.  did  make,  write,  and  de- 
liver to  the  said  pl^ntiffsand  the  defendant 
their  award  and  appraisal  In  tbe  prem< 
laes.  and  bysncb  award  and  appraisal  did 
appralae  and  arbitrate  the  damage  done 
by  the  said  fire  at  tbe  sum  of  $4,172.75. 

To  tbe  flrstand  mcond  of  these  pleas  the 
plalntlfla]6ined  lasne.  To  the  third  and 
flftb  pleaa  the  plaintiff  demurred,  which 
demarren  apunaubaeqnentargament,  was 
OTermled. 

To  tbe  defendant**  fourth  plea  tbe  plain- 
tlfia  Interposed  a  replication  In  avoidance 
of  the  defense  of  a  change  of  title  in  the 
property  Insured  an  terlorto  the  fire  that  la 
set  np  In  the  defendant'sfourttaplea.  Alter 
the  overruling  of  their  demurrer  to  the 
third  and  fifth  plees  of  tbe  defendant,  the 

{ilain tiffs  replied  to  the  said  pleas,  aa  fol- 
owa:  "The  plaintiffs,  aato  the  third  plea, 
say  that  they  did  make  and  fnmlsh  to  de- 
fendant proofs  of  their  Iosh  on  blank 
forma  fnmlabed  to  plalDtltts  by  defendant 
for  that  purpose,  and  were  not,  ther^ore, 
required  to  famish  other.  Tbe  plaintiffs, 
aa  to  the  fifth  plea,  aay  that  tbe  so-called 
'arbitration'  was  not  in  accordance  with 
the  Mtatntea  of  this  state  In  sncb  casee 
made  and  provided,  nor  In  accordance 
wltb  the  terms  of  the  policy  of  assurance 
between  plalntttta  and  defendant,  nor 
with  tbe 'special  agreement' fur  submbh 
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slan  to  twobnllders;  that  said  two  bntld- 
eni,  nor  either  one  of  same,  with  a  prop- 
erly constituted  umpire,  have  made 'no* 
award  In  accordance  with  said  agreements; 
that  tbe  so-called 'award' baa  not  been 
accepted,  nor  acted  npon  hy  either  party, 
bnt  waa  promptly  repudiated  by  plain- 
tiffs, and  defendants soadvlsed:  that  said 
agreement  of  aobmlaslon  waa  in  no  sense 
legal,  Juat,  or  equitable,  and  had  no  bind* 
tcue  force,  In  that  Ita  effect  was  to  bind  one 
party  only  to  the  proapectlve  award; 
that  one  arbitrator  waa  committed  In 
favur  of  one  party,  and  the  umpire  relied 
wholly  upon  the  otatements  of  tbe  arbi- 
trator or  arbltratora,  without  personal 
knowledge  and  without  testimony." 

To  tbla  replication  to  the  third  plea  tbe 
defendant  demurred,  and  at  the  same  time 
moved  to  strike  out  the  replication  to  tbe 
fifth  plea.  Upon  subsequent  argument 
tbe  demurrer  to  the  replication  to  tbe 
third  plea  was  overruled;  but  tbe  motion 
to  strike  out  tbe  replication  waa  granted. 

At  tbls  stage  of  the  proceeding,  by  leave 
of  tbe  court,  tbe  plaintiffs  amended  their 
declaration  by  striking  cot  the  name  of 
William  C.  Lewis,  aa  a  party  plaintiff ,  and 
by  styling  their  suit  "Qeurge  Lewis  and 
Edward  Lewis,  formerly  partners  under 
the  firm  name  ol  B.  C.  Lewis  A  Hons,"  na 
plaintlBfs.  Upon  this  amendment  of  tbe 
declaration  tbe  defendant  withdrew  its 
flrebpleaof  D«oaa9ii2D/»/t,and  pleaded  tbe 
others  over  to  tbe  declaration  as  amend- 
ed. The  plaintiffs  then  filed  a  replication 
to  the  defendant's  third  plea,  aubatantlal- 
ly  tbe  aame  that  they  before  Interpoaed  to 
jiame,  which  replication  was  demurred  to 
again  by  tbe  defendant,  and  the  demurrer 
again  overruled,  which  ruling  was  errone- 
ous. Tbe  demurrer  of  tbe  defendant  to 
the  replication  to  defendant's  third  plea 
abonld  have  been  sustained,  for  tbe  obvi- 
ous reason  that  tbe  replication  demurred 
to  does  not  allege  that  proper  pruofa  of 
lose  were  made  by  the  plalntlHa  and  fur- 
nlabed  to  the  defendant,  or  that  proofs 
,irere  thus  made  and  furnished  In  compli- 
ance with  the  provisions  for  sncb  proote 
in  tbe  policy  contained  as  one  of  the  cov- 
enants therein,  but  simply  alleges  that 
"proofs  of  their  loss  were  furnished  to  de- 
fendant by  plaintiffs  of  blank  form  far- 
nlshed  to  plalntUTa  by  defendant  for  that 
parpoee, "  when  thepltta  of  tbe  third  plea,  to 
wfaiub  It  was  intended  aa  a  reply,  was  that 
no  proofs  "in  accordance  with  the  requlre- 
mente  of  the  policy  sued  upon"  had  been 
famished.  The  replication  does  not  dis- 
pute or  take  lesne  upon  this  assertion  In 
the  plea,  bnt  undertakes  to  side  track  tbe 
defense  tendered  by  tbe  plea,  by  substitut- 
ing proob  made  on  a  blank  form  for  tbe 
iaY>ofs  called  for  by  the  provisions  of  the 
policy.  Tbe  proofs  fumiahed  as  alleged 
in  this  replication,  though  filling  up  the 
blanks  In  a  doien  set  forms,  may  still 
have  fallen  far  short  of  filling  tbe  require- 
ments of  the  policy  sued  upon. 

Upon  defendant'a  fourth  plea  the  plain- 
tiffs joined  Issue.  To  the  filth  plea  the 
plaintiffs  Interposed  a  repUoatlon  con- 
taining 26  numbered  grounds  of  objection. 
Cpon  tbe  filing  of  this  replication  tbe  de- 
fendant moved  the  court  to  require  tbe 
Idalntllls  to  elect  tbe  ground  therein  upon 
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irtaieli  they  wonld  rely,  aud  to  etrike  out 
the  othere.  Thlt*  motion  seeins,  from  the 
record,  to  have  been  "granted,"  and  thpo 
by  a  subHeqoent  order  of  the  court  it  was 
specifically  ordered  that  the  Kronnd  of  the 
replication  "con tending  Inr  a  tender  of  the 
amount  of  the  award  set  up  In  the  fifth 
plea"  should  be  stricken  out.  Afterwards 
tbe  plaintiffs  seemed  to  hare  abandoned 
tbelr  replication  to  the  flttfa  plea,  and  filed 
a  general  Joinder  of  Ibbdo  thereon.  This 
disposes  of  the  pleadings  In  tbe  case. 

On  the  20th  of  January,  1888,  tbe  cause 
was  tried  before  a  ]nry,  and  resulted  in  a 
verdict  for  the  plaintiffs  in  tbe  sum  of 
fS,0OO.  Motion  lor  new  trial  was  made 
and  denied,  aud  Indgment  for  98.000  en- 
tered against  the  defendant  company,  and 
from  this  Jndgraent  tbe  case  is  brought 
here  upon  writ  of  error. 

Tbe  errors  assigned  are  as  follows:  (1) 
Tbe  overruling  of  defendant's  demurrer 
to  plaintiffs'  replication  to  third  plea; 
(2)  the  admission  In  evidence  of  the  pa- 
pers denied  tu  be  proofs  ol  loss;  (8)  the 
admtsaimi  of  the  testimony  of  Edward 
Lewis  as  to  William  C.  Lewis'  interest  In 
the  property  insured;  (4)  the  admisBlon 
ts  evidence  of  the  letters  between  plalntlfia 
and  defendant;  (5)  the  admission  of  the 
testimony  of  Edward  Lewis  as  to  where- 
abouts of  T.  J.  Bawls;  (6)  tbe  refusing  to 
admit  In  evidence  the  arbitration  and 
award  between  plaiotiffB  and  defendant; 
(7)  the  giving  of  each  and  every  of  tbe 
■pecial  charges  asked  by  the  plaintiffs ;  (8) 
the  refusing  of  each  and  every  of  tbe  spe* 
cial  charges  asked  by  the  d^endant;  (9) 
the  refusing  of  defendant's  motion  for  a 
new  trial.  These  assignments  will  be  con- 
sidered in  the  order  in  which  they  come. 

The  first  assignment  has  already  been 
disposed  of,  and  held  to  be  error. 

Tbe  2d,  8d,  and  4th  assignments  will  be 
discussed  together,  aa  they  raise  the  same 
or  cloRely  kindred  questions.  It  seems 
that  when  the  policy  of  insurance  sued  up- 
on was  Issued.  George  Lewis  and  Edward 
Lewis  alone  composed  tbe  firm  of  B.  C. 
Lewis  &  Sons,  to  whom  the  policy  was  Is 
sned.  and  that  they  alone,  aa  snch  part- 
ners, at  the  time  of  the  Issnanceof  the  pol- 
icy, owned  and  held  the  Ipgnl  title  to  the 
property  covered  by  the  policy.  As  testi- 
fied to  by  Edward  Lewis,  subsequent  to 
tbe  issuance  of  tbe  policy,  but  prior  to  the 
loss  by  fire,  William  O.  Lewla  was  taken 
Into  tbe  firm  aa  a  member  thereof  to  share 
In  tbe  profits  alone  to  a  certain  limit- 
ed  extent.  It  Is  contended  for  the  plain- 
tiff in  error  that  this  worked  a  cbange 
in  the  title,  posaeaslon.  Interest,  and 
ownership    In    the   asnured  property. 

gving  to  tbe  new  partner,  William  C. 
>wie,  an  interest  therein  to  such  an 
extent  as  to  avoid  the  policy  under  tbe  fol- 
lowing covenant  therein :  "Ittbeproperty 
be  gold  or  tranirferred,  or  any  change  take 
plaes  In  title  or  possession,  whether  by 
Kgal  process  or  Judicial  decree,  or  volun- 
tary transfer  or  conveyance,"  It  should 
render  the  policy  void.  In  that  clause 
of  tbe  policy  providing  for  tbe  famishing 
of  proofs  in  case  of  loss  It  la  further  stipu- 
lated, aa  follows:  "If  the  Interest  of  the 
asenred  be  other  than  the  entire  and  sole 
ownership,  tbe  naraea  ot  the  respective 


owners  shall  be  set  forth  with  th^r  re- 
spective -IntereHts  therein  certified  to  by 
them."  In  tbe  proofs  of  loss  that  were 
furnished  to  the  defendant  company  after 
the  tire,  and  that  were  subsequently,  at 
tbe  trial  nf  the  cause,  admitted  In  evidence 
over  the  defendant's  objection,  we  find  the 
following  Rtatement  sworn  to  by  Edward 
Lewie  aud  William  C.  Lewis:  "The  prop- 
erty Insured  bdouged,  at  tbe  time  of  the 
fire,  to  B.  C.  Ijewla  ft  Sons,  a  firm  com- 
posed of  George,  Edward,  and  William  C. 
Lewis,  and  at  the  time  of  effecting  the  In- 
surance it  belonged  to  B.  C.  Lewis  ft  Sons, 
a  firm  composed  uf  George  aud  Edward 
Lewis. "  After  the  receipt  of  this  proof  of 
loss  by  the  defendant  company  a  corre- 
spondence, by  letter,  ot  considerable  length 
was  bad  between  the  insurers  and  aBsared, 
which  letters  were  snbsequently  admitted 
In  evidence  over  the  defendant's  objection. 
In  the  first  of  these  letters,  dated  May  22» 
1885,  from  tbe  defendant  to  the  plaintiffs, 
in  which  the  receipt  of  theproofs  of  loss  la 
acknowledged, no  objection  la  raised  to  tbe 
form  or  sufficiency  of  the  proofs  f  omiahed 
except  thatthe  plaintiffs  are  asked  therein 
for  information  as  to  the  "nature  and  ex- 
tent of  William  C,  Lewis'  Interest  in  the 
preeen  t  firm  of  B.  G.  Lewis  ft  Sons. "  To 
this  the  plaintiffs  replied,  under  date  of 
Muy26, 1S86:  **  W.  C.  Lewis,  as  stated  In 
proof  of  lost),  is  a  partner  In  our  firm,  hav- 
ing been  admitted  January  1, 1883,  with  a 
fixed  nhare  of  profita.  **  Tbia  did  not  seem 
to  aatlsty  the  defpudnnt  company,  as  they 
again  wrote  on  May  39,  1885,  to  tbe  plain- 
tlffrt,  asking  tbem  to  "dtate  what  share  of 
the 'Glen wood' property  waa  owned  by 
William  C.  I«wls,  as  a  memtierof  the  firm, 
at  the  time  of  tbe  fire."  To  this  the  plain- 
tlOs  replied  on  June  3d :  **  W.  G.  Lewis  had 
no  Interest  In  tbe  Glenwood  property,  ex- 
cept as  stated  in  our  letter  ot  26th  May. " 
In  none  of  this  correspondence  Is  the  oIh 
Jectlon  urged  that  the  explanation  ot  W. 
G.  Lewis*  connection  with  tbe  property 
should  be  under  oath ;  and  In  none  of  thla 
curreapondenee  Is  there  any  other  objec- 
tion or  question  raised  with  reference  to 
the  proofs  of  losa,  either  aa  to  their  form  or 
substance.  The  plaintiff^.  In  reply  to  the 
Inquiries  of  the  defendant  in  relation  to 
this  matter,  state  distinctly  that  W.  C. 
Lewie  had  no  Interest  In  tbe  property ,  but 
was  limited  to  a  fixed  interest  In  the  prof- 
its of  the  firm's  business.  What  further 
information  coold  have  been  reasonably 
desired  or  given  on  the  subject  It  Is  diffi- 
cult for  us  tosec.  To  bavedemanded  more 
presents  tbe  appearance  on  tbe  part  ot 
tbe  defendant  of  a  deelre  to  quibblu  at 
straws.  It  waa  an  error  very  natural  to 
be  made  by  men  not  expert  In  the  nice 
distinctions  iirowlng  out  of  the  owner* 
ship  of  partnerehlp  propertlm  to  state,  as 
was  done  In  these  proofs  of  losa.  that  tbe 
incoming  partner.  William  C.  Lewis, 
owned  an  Interest  In  the  insured  proper- 
ty; but  when  the  matterlsdrawn  pointed- 
ly to  their  attention  the  true  explanation 
la  at  once  made,abowlngthat  he  In  reality 
has  no  Interest  In  the  property  of  the  firm 
as  originally  composed,  hot  only  a  fixed 
Interest  in  tbe  profits  of  tbe  bu^ness  gen- 
erally. Id  the  light  of  the  explanation 
given  by  Edward  Lewla  In  hla  taatlmony. 


Digitized  by 


Google 


Fla.)  HANOTEB  FIRE 

fte  to  the  terma  apon  which  William  C. 
Lewla  n-aa  admitted  into  the  Ann,  we  are 
of  the  opinion  that  he  did  Dot  acquire  any 
Bocb  Intereat  in  the  property  as  would 
avoid  the  obligation  of  the  defendant  to 
pay  the  lorn.  In  this  case,  according  to 
the  evidence  of  Edward  Lewis,  (and  It  Is 
nowhere  contradicted,)  no  written  con- 
tract of  partnerablp  was  gone  Into  when 
William  C.  Lewis  raitered  the  firm.  Noth- 
ing waa  done  except  to  admit  blm  to 
membership  by  a  verbal  agreement  that 
be  was  to  have  a  fixed  Interest  only  in  the 
profits  ot  the  general  hnslness.  With  this 
teHtlmony  we  are  of  the  opinion  that  be 
did  not  acquire  any  snch  interest  In  this 
property  as  would  defeat  the  right  of 
George  and  Edward  I^wla  to  recover  up- 
on this  policy.  In  Undl«yon  Partnerablp 
(Tolame  1.  p.  82V)  It  la  aald  that  "the  only 
true  method  ot  determining,  aa  between  the 
partnera  themaelvea,  what  belonga  to  the 
firm  and  what  not,  la  to  ascertain  what 
agreement  baa  been  come  to  upon  the  sub- 
ject. If  there  la  no  expreaa  aereement,  at- 
tention moat  be  paid  to  the  source  whence 
the  property  was  obtained,  the  purpose 
for  which  it  was  acquired,  and  the  mode 
In  which  It  has  bPen  dealt  vrlth."  To  the 
same  effect  is  Pars.  Partu.  §  866.  Apply- 
ing this  test  by  getting  from  Kdwurd 
Lewis,  on  the  stand,  the  agreement  be- 
tween the  partnera  here,  the  result  la  that 
William  G.  Lewla.  on  entering  the  Arm, 
acquired  no  Interest  In  its  propertlea.  but 
a  proapeftlve  Interest  only  In  the  profits 
of  the  buaineas  generally.  Htnmph  t. 
Bauer,  76  Ind.  157.  We  do  not  think  there 
was  any  error  In  admitting  In  evidence 
the  proofs  of  loss  furnished  to  the  defend- 
ant, nor  In  admitting  the  correspondence 
tbat  passed  io  reference  thereto  bptween 
the  di^ndant  and  the  plalntltfa,  nor  In 
permitting  Edward  Lewis,  on  the  stand, 
to  testify  tally  as  to  the  statna  of  William 
C.  Lewis  in  the  firm.  The  correspondence 
waa  directly  pertinent  to  and  explanatory 
of  the  only  point  in  the  proofs  ot  loss  to 
which  the  defendant  excepted,  and,  not 
being  demanded  under  oath,  we  think  the 
requisite  of  being  rerlfled  by  oath  mnst 
beheld  to  have  t>een  waiTed.  Uarthln- 
son  V.  Insurance  Co.,  B4  Mich. 372,  81  N.  W. 
Rep.  291;  Insurance  Co.  v.  Kelly,  82  Md. 
421 ;  West  v.  Insurance  Co.,  27  Ohio  St.  1; 
Ayres  v.  Insurance  Co.,  17  Iowa,  176. 
The  part  of  Edward  I^ewfs*  evidence  ob- 
jected to  was  directly  pertinent  to  the  same 
point,  and  wethink  waa  clearly  admlf  slble. 
It  amplified  and  explained  fully  William  C. 
Lewis' fitatnft  towards  the  luaured  prop- 
erty, the  only  apparent  subject  of  conten- 
tion between  the  parties  as  to  tbesuflQ- 
cleney  of  the  proofs  erf  loss;  which  expla- 
nation and  correction  of  the  proofs  ot  loss, 
we  think,  was  proper  at  the  trial,  and  In 
accordance  with  law.  Insoranee  Co.  v. 
HnckbeiKor,  GS  111.464;  Insurance  Co.  t. 
Stevens,  48  111.81;  HcMuaterr.  President, 
etc.,  65  N.  Y.  222;  Habbard  v.  Insurance 
Co.,  88  Io  wa,  8!S :  Insurance  Co.  v.  Seta  wenk , 
94  n.  S.  603;  Maber  v.  Insurance  Co..  67 
N.  T.  288;  Moaley  Insurance  Co.,  55  Vt. 
142;  WIlllB  V.  Inaurance  Coa..  79  N.  C.  285; 
May.  Ins.  6  2  Pars.  Cont.  p.  461.  The 
cases  elted  by  tjie  defendant's  counsel  In 
support  ol  th^contoi  tlon  all  Involved  per- 
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sonal  property,  where  the  Incoming  part- 
ner was  admitted  to  full  partnership  In 
the  assets  of  the  former  firm,  where  those 
assets  consisted  entirely  of  personalty, 
and  have  no  applicability  to  the  question 
here. 

The  fifth  assignment  of  error,  wethink. 
!b  well  taken.  The  whereabouts  ot  T.J, 
RawlR,  or  the  question  aa  to  whether  he 
was  alive  or  dead,  conld  not  have  any  rel- 
evancy to  any  lasne  in  this  case;  aifd  we 
lire  at  a  lose  to  understand  the  object  of 
the  inquiry  as  to  his  whereabouta,  unleas 
it  be,  as  is  contended  by  defendant's  coun- 
sel, an  effort  to  make  ndmlanlble  as  evi- 
dence at  the  trial  an  estimate  of  the  Itema 
ai?d  cost  of  replacing  the  destroyed  prop- 
erty, purporting  to  have  been  made  by  T. 
J.  Rawls.  deceased.  Bven  for  this  pur- 
pose we  do  not  think  the  Inquiry  as  to  his 
whereabouts  was  pertinent  or  proper,  as 
the  tact  ot  his  decease  did  not  render  any 
estimate  on  the  subject  made  by  him  ad- 
missible evidence.  Had  he  been  alWo.  his 
estimate,  to  be  proper  evidence,  would 
have  to  be  verified  by  his  oath;  and  tho 
fact  of  bis  decease  did  not  render  his  un- 
verified estimate,  made  while  In  life,  any 
more  competent  as  evidence  than  If  tlie 
same  had  been  offered  during  his  llfe-tlme. 

The  sixth  assignment  ot  error  Is  wpU 
taken,  and  is  fatal  to  the  verdict  and  Judg- 
ment In  this  cause.  Incorporated  In  the 
pulley  sued  upon,  as  one  ot  the  covenants 
therein,  la  the  followlnfr  provision:  "In 
case  differences  shall  arise  touching  any 
loss  or  damage,  after  proof  thereof  has 
been  received  indueform.tbe  matter  shall, 
at  the  written  request  ot  either  party,  be 
submitted  to  arbitrators.  Indifferently 
chosen,  whose  avrard  In  writing  shall  he 
binding  on  tbe  parties  as  to  the  amtrant 
of  snch  loss  or  damage,  but  shall  not  de- 
cide the  liability  of  tbe  companies,  respect- 
ively, under  this  policy."  In  pursuance  ot 
this  provision,  the  Insurera  and  InsunMl, 
after  the  loss,  entered  Into  the  following 
agreement  in  writing  for  submission  of 
the  sole  question  of  amount"  of  loss  to 
two  builders  or  arbitrators: 

'New  York  Underwriters*  Agency,  eom- 

fiosed  of  the  Oermania  and  Hanover  Fire 
nsurance  Companies,  of  New  York.  Spe- 
cial agreement  tor  submleslon  to  two 
builders.  It  la  hereby  agreed  by  B.  C. 
Lewis  &  Sons,  of  the  Brst  part,  and  the 
Germanla  and  Hanover  Fire  Insurance 
Companies,  ot  the  city  of  New  lork,  of 
the  second  part,  (each  acting  for  Itself.) 
that  B.  F.  Langley  and  T.  J.  Bawls,  to- 
gether with  a  third  party  to  be  chosen  by 
them,  if  necessary,  shall  appraise  and  esti- 
mate at  the  true  cash  value  the  damage 
by  fire  on  tbe  2d  day  of  January,  1885,  to 
the  property  belonging  to  B.  C.  Lewis  ft 
Sons,  as  specified  below,  which  appralse- 
ment  and  estimate  by  them,  or  any  two 
of  them,  In  writing,  as  to  the  amount  of 
snch  loss  or  damage,  shall  be  binding  on 
both  parties;  It  being  understood  that 
this  appointment  Is  without  reference  to 
any  other  question  or  matters  of  differ- 
ence within  the  terms  and  conditions  of 
the  Inaurance,  and  Is  of  bluding  effect  only 
so  far  as  regards  the  actual  cash  value  ot 
or  damage  to  each  property  covered  by 
policy  No.  90fl96  of  said  companies.  Issued 
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at  the  TallahaMee,  Fla.,  agency.  The 
property  on  which  damage  la  tu  be  esti- 
mated and  appraised  Is  the  2}j-6tf>ry 
frame  balldlog,  Tvitb  shingle  roof,  Bituste 
about  seren  miles  nnrth-eaet  (roni  Talla- 
basspe.  known  as  the'Glenwood  Proper- 
ty.' And  It  Is  expressly  anderstood  and 
agreed  that  said  bnllders  are  to  take  Into 
consideration  the  age,  condition,  and  lo- 
cation of  said  premises  previous  to  the 
Are.  and  also  the  value  of  the  walls,  ma- 
terial, or  any  portion  ol  said  building, 
saved;  and  after  making  an  estimate  of 
the  cost  of  replacing  said  building  a  prop- 
er deduction  shall  be  made  by  them  for  the 
difference  (It  any)  between  the  value  uf  a 
new  or  replaced  building  and  the  one  in- 
sured. Bald  builders  are  hereby  directed 
to  exclude  from  tbe  amoant  of  damage 
any  sum  for  previous  depredation  from 
age,  location,  ordinary  nee,  or  any  cause 
whatever,  and  simply  to  arrive  at  tbe 
damage  actually  caused  by  said  Are.  Wit- 
ness our  hands  at  Tallahassee.  Fla.,  this 
10th  day  of  April,  1885. 

f Signed]        **B.  C.  T^bwib  ft  Sons. 
"    ]        "Gerhania  ft  Hanover 
Fire  Ins.  Cos.. 
*  Per  Ghas.  C.  Fi^minq,  Spl.  Agt. " 
Then  follows  the  oath  of  the  said  two 
builders,  as  follows: 

"  Declaration  of  Bnllders.  State  of  Flor- 
ida, county  of  I«on— SB.:  We,tbeander' 
signed,  do  solemnly  swear  that  we  will 
act  with  strict  Impartiality  In  making  an 
appraisement  and  estimata  of  the  actual 
damage  to  the  property  of  B.  C.  Lewis  & 
Sons,  Insured  by  the  Germania  &  Hanover 
Fire  Insurance  Goropaniea.  of  Mew  Tork, 
agreeable  to  the  foregoing  appointment, 
and  that  we  will  return  to  said  company 
a  trne,  Just,  and  conscientious  appraise- 
ment and  estimate  ol  damage  on  tnesame, 
according  to  the  best  of  oar  knowledge, 
skill,  and  ludgment.  Witness  oar  hands 
this  ivth  day  ol  April,  A.  D.  1885. 
[Signed]  "B.  F.  liANOLET, 

r    -    1  -T.  J.  Rawls. 

"Snbscnbed  and  sworn  before  ma  this 
11  th  day  of  April,  A.  D.  1886. 
[Signed j  "  W.  C.  liswu, 

"Notary  Public." 
Then  follow  the  findings  or  award, 
signed  by  one  of  said  builders  and  an  um- 
pire alleged  to  have  been  selected  by  them, 
to-wit: 

"  Award  of  Bnllders.  To  the  Germanla 
and  Hanover  Fire  Insurance  Companlra, 
of  New  Tork :  Having  carefully  estimated 
and  appraised  the  damage  by  fire  to  the 
property  of  B.  C.  Lewis  ft  Sons,  agreeably 
to  tbe  foregoing  appointment,  we  hereby 
report  that,  after  having  taken  Into  con- 
sideration the  age,  condition,  and  loca- 
tion ol  tbe  premises  previous  to  the  fire, 
and  making  proper  deductions  lor  the 
walls,  materials,  and  portions  of  building 
saved,  we  have  appraised  and  determined 
the  damage  to  be  four  thonsand  one  hun- 
dred and  seventy-two  ^-100  dollars,  ($4,- 
172.75.)  Witness  our  hands  this  llth  day 
of  April,  188&. 

rSlgned]  "B.  F.  Lanoi^t. 

[       -     ]  *'J.  M.  WlLSOH.** 

This  anbmlsslon  to  arbitration  and  tbe 
award  that  followed  were  speclficaUy  set 
op  as  B  special  defense  by  the  flith  plea  ot 


the  dofendant.  This  ulsa  was  demurred 
to  by  tbe  plaintiffs,  and  the  demurrer  was 
overruled  by  the  court,  and  the  plea  sns- 
talned  as  a  valid  defense;  yet, afterwards, 
on  the  trial,  when  tbe  defendant  sought 
to  substantiate  its  plea  by  introducing 
the  agreement  of  snbrnisslon  and  the 
award  In  evidence.  Its  ndmlsslon  was  re- 
tQsed  by  the  court,  unless  it  should  also 
offer  to  introduce  evidence  that  the 
amonnt  awarded  bad  been  paid  or  ten- 
dered by  tbe  defendant  to  the  plaintiffs, 
and  this,  too,  after  a  replication  to  this 
plea  bad  been  held  by  tbe  court  to  be  bad, 
that  contended  for  payment  or  tender  of 
the  amount  awarded  tiefore  the  award 
could  be  available  as  a  defense. 

£ver  since  the  decision  in  185S  In  tbe 
house  of  lords,  by  Colbbidob,  J.,  of  Avery 
V.  Scott.  8  Exch.  499,  it  has  been  uniformly 
held  in  England  and  In  this  country  that 
provisions  like  this  in  a  policy  of  insur- 
ance for  the  ascertainment  and  settlement 
of  the  amount  of  loss  or  damage  by  sub- 
mission tu  arbitrators  are  proper,  l^al, 
and  binding  on  the  partlesj  and  do  not 
fall  within  that  class  of  arbitraments 
that  undertake  to  oust  the  courts  of  their 
Jurisdiction,  and  that  are  therefore  ol>- 
noxlons  to  tbe  law.  Wolf  v.  Insnrance 
Co.,  50  N.J.  Law,  458,  14  Atl.  Kep.  661; 
Gauche  v.  Insurance  Co.,  4  Woods.  Itt2, 
10  Fed.  Bep.  847;  Adams  Insnrance  Co., 
70  Cal.  198.  II  Pae.  Rep.  637;  Trott  v.  In- 
surance Co.,  1  Cliff.  439;  Zaltee  v.  Insnrance 
Co..  44  Mo.  680,— in  which  it  Is  lield  that 
such  a  submission  is  not,  in  tbe  accepted 
legal  sense  ot  the  term,  a  submission  to 
arbitration,  but  merely  an  appraisal,  and 
that  it  was  not  necessary  to  have  the  ap- 

E raisers  sworn.  Elliott  v.  Assurance  Co.. 
I.  R.  S  Bxch.  287;  Howard  v.  Railroad 
Co..  24  Fla.  660.  6  Sontb.  Bep^  866.  Tbe 
parties  in  this  case,  In  pursuance  of  this 
valid  and  binding  provision  in  the  policy 
here  sued  on,  entered  into  a  solemn  writ- 
ten compact  submitting  the  matter  of  the 
"amount"  of  the  loss  or  damage  tu  two 
artritrators  or  appralsera  ol  their  own 
choofilng,  with  power  in  them  to  choose 
a  third  as  umpire  In  case  of  their  failure 
to  agree.  The  appraisers  thus  chosen 
have  awarded  or  fixed  the  amount  of  the 
loss  at  94,172.76.  Why  the  assured  are 
not  bound  by  their  agreement  of  submis- 
sion and  this  award  that  followed  we 
cannot  comprehend  from  anything  exhib- 
ited in  the  record.  It  is  tme  that  prompt- 
ly after  the  rendition  of  the  award  they 
notified  the  Insnrers  of  their  determina- 
tion not  to  abide  the  same;  but  parties 
cannot  thus  arbitrarily  rid  themselves  of 
the  binding  force  and  effect  of  their  solemn 
contracts.  By  this  award  they  were 
bound,  and  to  tbe  amoant  awarded  were 
they  limited  in  their  right  to  recover,  un- 
less they  could  hare  shown  under  proper 
pleading  such  fraud  or  other  matter  as 
would  in  law  have  avoided  the  same. 
Burcholl  V.  Marsh.  17  How.  844.  In  tbe  rec- 
ord here  there  is  not  one  sciatUla  of  evi- 
dence even  tending  or  attempting  to  show 
either  trregularitjr.  uhfalmess,  or  fraud  la 
the  procurement  of  tills  anbrnlsalon  or  In 
Its  conduct  nr  result,  and  we  most,  conse. 
qnently,  hold  that,  in  the  absence  of  any 
such  cfreumstanees  to  avoid  It,  It  la  Mnd 
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Ing  as  to  the  exteat  ol  the  Iom  on'  tb«  aB* 
fluntd  as  well  as  npoD  the  Insurara.  Soch 
aabmlsalon  does  notcoine  within  the  cata- 
logoe  or  arbitraments  provided  for  In  our 
statute,  (McClel.  Dig.  p.  105  et  eeq.,)  and 
need  not  have  been  condnctod  Ja  accord- 
ance with  the  statute.  Neither  was  it 
necefwary  that  the  award  of  the  apprais- 
ers, tonchinfc  each  special  qneatloD  sab- 
mltted  tu  them,  should  have  been  accepted 
or  acted  upon  in  any  way  by  the  respect- 
ive parties;  neither  was  tbe  agreement 
to  submit  such  special  question  to  arbi- 
tration a  unilateral  unci ertafc Ins;  binding 
only  un  one  of  the  parties  thereto ;  be- 
caose,  upon  the  face  of  that  coTenant.  In 
the  poUcy  sued  upon  that  makes  provl*- 
lous  for  the  appraisement  of  the  amount 
of  the  loss,  and  also  in  tbe  subsequent 
agreement  submitting  said  special  qnes- 
ton  to  two  bnlldere.  It  Is  expressly  stip- 
ulated that  the  findings  of  such  arbitra- 
tors as  tu  tbe  amount  of  the  damage 
should  be  binding  on  both  parties.  Hence, 
II,  after  such  ascertainment  of  the  amount 
of  the  losa,  It  should  be  found  that  the  ia- 
snrerS  -were  legally  liable  for  such  losa, 
they  at  once  became  bound  for  the 
"amount"  ascertained  and  awarded  by 
such  arbitrators.  The  fact  that  tbe 
amount  thus  fixed  by  the  arbitrators  was 
not  paid  or  tendered  has  nothing  to  do 
with  tbe  que8ti<ni  whatever.  Both  In  tbe 
policy  and  in  the  subsequent  submission 
to  the  appraisers  the  liability  of  the  insur- 
ers was  expressly  excepted  and  reserved 
from  the  consideration  of  said  arbltra- 
tors.  The  naked  question  submitted  to 
them  was;  What  is  the  amount  of  tbe 
damage  here?  Whether  the  Insurers  were 
legally  liable,  or  obligated  to  pay  that 
loss,  was  not  sabmicted  to  them,  and 
<lld  not  enter  Into  their  sphere  of  Inquiry, 
nor  Into  their  award,  and  depended  upon 
the  settlement  of  divers  other  Independ- 
ent circumstances  and  conditions  growing 
oat  of  the  contract  between  tbe  parties. 
As  before  stated,  the  refusal  of  the  court 
bdow  to  admit  in  evidence  this  agree- 
ment fur  submission  to  arbitration  and 
the  resultant  award,  under  the  objection 
apparently  urfced,  waa  fatally  erroneous. 
By  that  award,  until  avoided  In  some 
legally  recognised  way,  each  one  of  the 
underwriting  companies,  In  the  event  of 
their  legal  liability  for  the  loss,  was  ob- 
ligated for  one-half  part  of  the  amount 
thereof,  $4,172.75.  But  one  of  the  compa- 
nies is  ssed  here,  and  tbe  verdict  against 
It  is  for  $3,000,  which  we  find  tn  be  con- 
siderably fn  excess  of  one-half  part  of  the 
amount  of  the  award,  by  which  tbe  par- 
ties were  bound,  and  to  which  they  were 
limited  in  a  recovery. 

Tbe  seventh  assignment  of  error  Is  the 
giving  of  each  and  every  of  thn  Instrnc- 
tlona  given  by  the  court  to  the  Jury  ol  the 
court's  own  motion,  and  those  requested 
by  the  plaintiffs,  but  in  the  briefs  of  coun- 
sel this  assignment  seems  to  have  been 
abandoned,  except  as  to  the  Instruction 
lettered  "E,"  which  Is  as  follows:  "The 
letter  of  the  defendant  acknowledges  re- 
ceipt of  proofs  of  loss  as  of  May  20, 1886. 
The  Interest,  then,  in  the  event  ol  your 
flodias  for  the  plaintiffs,  begins  to  run 
Iron  July  SO,  1885."  This  Instruction,  we 


think,  was  erroneous.  It  dealt  too 
strongly  with  the  lacts,  and  supplied  in 

reality  a  fact  Itself;  that  Is,  the  exact  date 
from  which  interest  began  to  accumulate 
In  the  event  of  a  recovery  by  the  plaintiffs. 
The  Jury  are  the  sole  Judges  of  facts,  and 
they  alone  determine  the  eHtabllsbment  or 
non-eetablishnient  of  every  material  fact 
In  a  cause.  Had  this  Instruction  directed 
them  that  the  plaintiffs  were  entitled  to 
interest,  in  the  event  of  their  recovering, 
upon  the  amount  of  the  recovery  from  a 
date  60  days  after  tbe  furnishing  ol  proofs 
of  Iqbb,  and  left  It  to  the  Jury  to  deter- 
mine whether  proftfs  of  lose  had  been  fur- 
nished or  not,  and  when.  It  would  have 
been  a  prv>per  charge.  But,  in  view  of  the 
absence  of  any  conflict  of  evidence  as  to 
the  time  when  the  defendant  received  the 
proofs  of  loss,  we  do  not  think  tbe  giving 
of  this  charge  could  be  held  to  be  revers- 
ible error.  The  other  luRtractlons  given 
and  excepted  to  counsel  have  Ignored  In 
their  briefs,  and  consequently  we  will  treat 
them  as  abandoned. 

The  eighth  asBignment  of  error  Is  the 
refusal  of  the  court  to  give  nine  Instrae- 
tlons  requested  by  the  defendant.  After 
what  has  been  said  upon  the  various 
questions  arising  In  this  case  we  do  not 
deem  it  necessary  to  discuss  this  assign- 
ment further  than  to  say  that  the  court 
below,  upon  another  trial,  can  conform 
Its  rulings  upon  the  qneetlona  raised  by 
said  refused  instructions  to  the  views  and 
opinions  herein  expressed. 

Tbe  ninth  assignment  of  error,  the  re- 
fusal to  grant  a  new  trial,  it  follows  from 
what  has  been  said,  must  be  sustained. 
A  new  trial  sbonld  have  been  granted. 

The  Judgment  of  the  court  below  is  re- 
versed, with  instructions  that  a  new  trial 
be  awarded. 

  («  Ul  Ana.  UU) 

Reynolds  v.  Rbynolds  et  a/.  (No.  10,868.) 
(Supreme  0<nirt  ^  layMma.  Nov.  IS,  UStL 

FXBTITIOH— RlQHTTO  DsUAin) — AfPBAI^WaIVSB. 

1.  The  right  of  co-owners  of  property  to  de- 
mand a  partition  thra«of  is  alMolat&  ana,  where 
the  co-ownership  Is  admitted,  appeal  does  not  lie 
from  a  simple  decree  of  partition. 

2.  When,  besides  admitting  co-ownersbip, 
the  parties  have  consented  to  the  metliod  and 
terms  of  partition  fixed  in  the  decree,  they  .hod 
notbing  left  subject  to  appeaL 

iSyUabut  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Nicholas  H.  Riohtob,  Judge. 

Suit  by  Mary  Reynolds  against  William 
Reynolds  and  others  for  partition.  I>e< 
cree  for  plaintiff.  Defendants  appeal. 
Dismissed. 

A.  L.  Tissot  and  B.  J.  Mer&l,  for  appel- 
lants. Joseph  Brewer,  Oilbert  Z>.  Hali,  and 
Furrar,  Jonea  A  Krattsobaitt,  for  appel- 
lee. 

ON  MOTION  TO  DISMISS. 

Fbnnbk.  3.  The  motion  is  based  on  two 
grounds,  viz.:  (1)  That  the  Judgments 
are  Interlocutory,  and  not  in  their  nature 
appealable;  (2)  that  they  were  rendered 
by  consent  of  appdlants.  The  record  dls- 
doses  a  simple  suit  for  partition,  by  one 
owner  against  her  co-owners,  of  certain 
designated  property  held  in  common  bfr 
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tweRn  tfaem.  Tbti  answen  of  defendaDta 
admit  the  fact  of  co-ownerahlp.  and.  two 
of  tbem  being  mlnur»,  their  tator  prayed 
that.  In  case  of  a  dectve  for  partition  by 
lldtatlon  or  eale,  the  tisht  be  reserved  to 
a  family  meetlni?  on  behalf  of  bla  wards  to 
adrlae  as  tu  terms  and  conditions  of  sale. 
A  decree  of  partition  by  Hcttatlon  was 
rendered,  reeerrlnK  tbe  flxinfc  ol  the  terms 
and  Gondftions  until  after  the  convocation 
ijl  a  lamlly  meeting  In  behalf  of  the  mi- 
nors. After  the  rendition  of  tbiB  decree 
the  minors  were  duly  emancipated,  and 
tberenpon  a  rule  was  taken  on  defendants 
to  show  cause  why  tbe  terms  of  Hale 
shoDld  not  be  fixed  by  the  court.  On  this 
rale  jndgment  was  rendered,  which  recites 
that  It  was  made  **  upon  the  consent  of  all 
parties  given  ore  tenuB  in  open  coort," 
and  which  orders  that  the  sale  "  be  made 
lor  cash  to  the  htprhest  bidder,  and  tbe 
Jadgment  on  this  rale  do  stand  as  supple- 
mentary to  tbn  Raid  Judgment  and  decree 
of  March  19,1891.  From  tbe  two  judg- 
ments tbe  defendants  appeal.  What 
standing  have  tbey  In  this  court?  Plain* 
tlir's  eo-ovraershlp  being  admitted,  her 
right  todemand  a  partition  was  absolute. 
Civil  Code,  art.  1289.  It  was  long  since 
held  that  appeal  did  not  He  from  a  simple 
decree  of  partition  between  co-owners. 
Stokes  V.  Stokes.  6  Mart.  (N.  S.)  850.  If 
tbe  case  involved  a  controversy  as  to 
the  fact  of  co-ownership,  or  ae  to .  the 
mode  ol  partition,  possibly,  nnder  some 
clrcamstances,  appeal  might  He.  Bot 
where,  as  In  tbis  case,  the  eo-ownership  Is 
admitted,  and  when  the  method  and  terms 
are  settled  by  consent  of  all.  It  seems 
very  clear  there  can  be  no  room  tor  ap- 
peal. The  appellants  have  favored  ns 
with  no  defense  of  their  position*  and 
we  see  none.  Appeal  dismissed. 

Ctt  I*.  Ann.  1071)   

Succession  of  Allen.  (No.  10,823.) 

(.Buprrme  Ctturt  of  Louittiana.  Not.  18,  isn. 
48  La.  Ann.) 

Bight  to  Amuj—BMiuxiK 
In  appeals  by  third  persons,  not  parties  to 
the  Jndgmeat  In  the  oonrt  below,  when  the  facts 
on  which  the  rl^ht  of  appeal  is  based  have  not 
been  established,  and  are  denied  by  appellee,  tbe 
case  will  be  remanded  to  tbe  lower  coort  to  try 
that  issue. 
{Syaatms  by  tfte  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Fbbdbrick  D.  Kino,  Special 
Judge. 

Kenan  dk  Itaseoek  and  Fergus  Keraaa, 
for  appellants.  Benir  C  MWart  lor  appd- 
lee  Mrs.  Nora  K.  Allen. 

Frnner.  J.  Tbe  appellants  claim  to  he 
heirs  of  the  decedent,  Allen,  and  appeal,  as 
third  persons,  from  a  Judgment  rendered 
In  the  court  a  ooa  recognising  his  widow 
as  anle  heir,  and  putting  her  In  possession 
of  tbe  estate,  to  which  Judgment  the  ap- 
pellants were  not  parties.  Their  Interest 
In  the  proceeding  and  their  right  to  appeal 
are  based  on  tbdr  allegation  of  heirship, 
which  Is  based  on  no  proof  save  the 
az  parte  affidavit  of  one  of  them  attached 
to  tbe  petition  of  appeal  In  the  lower 
court,  and  voifylng  the  facta  therein  al- 
leged. The  app«l«e  baa  filed  a  lormal  an- 


swer to  the  appeal  In  this  court,  In  which 
she  denies  that  appellants  are  relations  or 
beirs  of  the  deceased,  or  have  any  Interest 
whatever  to  maintain  an  appeal.  The 
Jurisprudence  of  this  court  settles,  beyond 
dispute,  the  coorse  to  be  pursued  In  such 
a  case.  If  a  third  person  appeal,  and  tbe 
facts  on  which  his  right  of  appeal  Is  based 
be  denied,  the  case  will  be  remanded  to 
try  that  issue.  Hermann  T.Sraltb,  6  Mart. 
(N.  S.)  161:  Oakley  v.  PhlllnB,  Id.  806; 
Taylor  y.  Jeffries,  10  La.  488;  Ddsormes  v. 
D^ormeu,  15  La.  15;  SnccesBlon  of  Hender- 
son, 2  Bob.  (La.)8i>l;  Succession  of  Lauve, 
6  La.  Ann. 529;  Succession  of  Balley.24  Lii. 
Ann.  486.  These  authorities  are  not  con- 
troverted or  overruled  by  those  cited  by 
appellant,  vis.:  Payne  T.  Ferguson,  23 
La.  Ann.  681,  and  Cooley  v.  Cooley,  88  La. 
Ann.  197.  In  the  Urst,  tbe  allegation  that 
appellant  was  a  creditor  was  sustained 
by  an  authentic  copy  of  his  Jndgmeat  an- 
nexed to  bla  petition.  In  Cooley's  Case 
there  was  no  denial  that  appellant  was  a 
creditor,  but  merely  a  denial  of  his  right  of 
appeal  as  a  legal  consequence  of  his  being 
a  creditor.  We  find  some  difficulty  In  un- 
derstanding the  object  of  this  appeal,  or 
bow  the  Judgment  appealed  from  prac- 
tically aggrieves  appellants,  since  they 
were  not  parties  thereto,  and  It  cannot 
operate  as  res  Jadlc&ta  against  them. 
Sne  T.Viola,  2  La.  Ann.  996;  Williams  v. 
Trepagnier,  4  Mart.  (N.  S.)  343 ;  Young  T. 
Genas,  1  Mart.  (N.  S.)308.  If.  however, 
tbey  are  heirs,  and  desire  to  annul  this 
Jndgmeut  by  appeal,  we  cannot  contro- 
vert their  right  to  appeal.  But  they  ranst 
first  establish  their  right  and  Interest. 
It  is  therefore  adjudged  and  decreed  that 
this  cause  be  remanded  to  the  lower 
court,  with  direction  to  the  Judge  Co  bear 
testimony  as  to  the  balrship  of  appellantB 
and  tbrir  right  to  appeal. 


(M  Ala.  M) 

QiBsoH  T.  J.  Show  Hasowakk  Oo. 
(Supreme  Court  qfAIddumo.  Dea  1, 18BL) 
EviDBNOB  o»  AoKKOT— Sals  to  Prinoipai/— Ao- 

TION  FOB  PaiOS— EVUBKOB— LnTBDOTIOKS— KS- 
TOFPHL. 

1.  b  an  scrtlon  for  materials  farolshed  de- 
fendant for  her  baildlng,  plaintiff  oompany  ad- 
duced evidenoe  that  for  some  time  it  had  sold 
goods  to  defendant's  son,  and  that  defendant  had 
paid  for  tbe  same;  that  tbe  Mm  prepared  the 
speolfloatloos  for  tbe  tmlldine.  and  siqwrinteDded 
Its  erection;  tbat  the  son  direoted  pUintilT  to 
let  the  oontractor  have  whatever  was  needed, 
stating  that  defendant  would  pay  therefor;  that 
the  goods  were  charged  to  tbe  defendant;  that  a 
statement  of  a  part  of  tbe  aoooont  was  presented 
to  defendant,  and  paid  by  her;  that  utarwarda 
plaintiff  presented  two  aooounu  agaiBst  defend- 
ant,—one  for  the  building,  and  one  Individual  ttf 
930,~~and  defendant  paid  1100,  with  dlreotloo  to 
satisfy  the  Individual  debt,  and  apply  tbe  bal- 
ance to  the  building  aooonnt;  that  daring  its 
construction  defendant  was  mach  about  the  tnitld- 
ing,  and  knew  that  plaintiff  wsa  sapplying  the 
material.  Held,  that  the  evidence  was  admis- 
sible to  establish  the  son's  agenoy. 

S.  There  h^ng  evidenoe  oefore  the  Jnry  that 
the  son  waa  defenoant'a  agent,  it  waa  oompetent 
to  prove  all  hla  acta  in  the  transaotlon.  Includ- 
ing his  deolaratltm  that  he  was  dsfandaat^a  gen- 
eral  agent. 

8.  As  Oie  qnestlflm  bsfora  tbe  Jury  waa 
whether  the  son  was  aotlng  aa  defendant's  agent, 
it  was  oompelsnt  for  plalnuS  tA  show  that  It  aotsi 
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In  strict  compliance  with  the  son's  orders,  since, 
if  the  lory  Found  no  agency,  snch  evidence wonla 
Impose  no  obligation  on  defendant. 

4t.  The  faot  that  some  ol  the  material  was  de- 
livered to  a  workman  nnder  the  oontraotor  is  no 
defense,  since,  if  the  agency  was  established,  and 
pursuant  to  hia  Instructions  the  contractor  se- 
lected the  material,  the  delivery  to  the  woriunaa 
to  he  carried  to  the  boildliu;  had  no  difterent 
effect  on  the  acconnt  than  a  livery  to  the  oon- 
traotrar. 

5.  It  was  Immaterial  that  defendant  had  paid 
the  contractor  for  the  material,  since,  if  the 
son  was  authorised  to  bind  defendant  for  the 
same,  her  payment  to  another  oonld  not  affect 
plainUfE. 

8.  One  who  by  his  coodnct  bad  Justified  the 
belief  of  a  fliird  party  that  the  person  assuming 
to  be  his  agent  was  authorized  to  do  what  was 
done,  is  estopped  from  denying  such  authority. 

7.  Where  the  evidence  was  conflicting  on 
every  material  point,  it  was  proper  to  refose  to 
instruct  the  Jury:  **If  the  Javj  believe  the  evi- 
denoe,  yon  must  find  tor  defendant.  ** 

8.  A  request  to  charge  which  singles  out  the 
erldenoe  of  a  certain  witness,  and  demuids  a 
verdiot  it  the  Jury  beliere  such  wltnen,  was 
properly  refused.  Evans  v.  Railway  Co.;  78  Ala. 
Ml,  followed. 

9.  Jnan  action  for  the  prlosof  a  bill  of  hard- 
ware sold  doitendant  fw  use  in  a  certain  bnild- 
ing,  it  was  error  to  admit  evidence  of  theamoont 
of  sach  material  necessary  for  the  ooostruotion 
of  such  boilding. 

Appeal  from  circuit  coart,  TosealnoBa 
eounty;  J.  C.  Spratt,  Judge. 

Action  by  the  J.  Snow  Hardware  Com- 
pany agalDHt  F.  L.  B.  Gibson  for  the  price 
of  a  bin  of  hardware.  Plaintiff  hadjods- 
ment,  and  defendant  appeals. 

All  the  tacts,  as  well  as  the  mllnKS  of 
the  conrt  opon  the  evidenre,  to  which  ex- 
ceptioa  was  taken  and  aeaisned  as  error 
In  this  court,  are  snfBctently  stated  In  the 
opinion.  The  ptalntltl  requested  the  coart 
to  give  the  folio  wing-  written  chains: 
(1)  "It  Is  not  true  that  one  who  deals 
with  a  general  agent  Is  bound  to  know 
the  extent  of  his  authority;  but  If  the 
platntllfa  show  that  John  Brady  was  Mrs. 
Gibson's  general  agent  In  building  the  op- 
era-house, they  would  have  a  right  to  deal 
with  him  In  regard  to  matters  connected 
with  the  opera-honse,  without  Inquiring 
the  exact  extent  of  his  authority. "  (2) 
"When  one  without  objection  suffers  an- 
other to  do  acts  which  proceed  upon  the 
ground  of  authority  from  blm,  or  by  his 
eottdnct  adopts  and  sanctions  sncb  nctfi 
after  they  are  done,  he  will  be  bound  tbere- 
by,aUfaongh  no  previous  authority  exists. 
If  he  has  Justified  the  belief  of  athlrd  party 
that  the  person  assuming  to  be  bis  ageut 
was  authorised  to  do  what  was  done,  he 
Is  estopped  from  denying  It."  The  court 
gave  each  of  these  charges,  and  the  defend- 
ant separately  excepted  thereto.  The  de- 
fendant then  requested  the  conrt  to  give 
the  following  written  charges,  and  sei)a- 
rately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  (1)  "It  the 
Jury  believe  the  evidence,  they  roust  find 
forthe  defendant."  (2)  "Thecourtcharges 
the  Jnry  that  the  evidence  In  this  case  Is 
not  snfflclent  to  establish  tbe  gnieral 
agency  of  John  G.  Brady  for  the  ddend- 
ant."  (8)  "The  court  charges  the  Jury 
tbat  there  Is  no  evidence  In  tbls  case  that 
John  G.  Brady  was  the  general  agent  ot 
Mrs.  Gibson."  (4)  "The  court  charges 
T.10«).no.l4^-a0 


the  Jury  that,  If  they  believe  the  evidence, 
Mrs.  Gibson,  the  defendant,  cannot  be 
made  to  pay  tor  the  goods  ordered  by  G. 
W.  Allen  from  the  J. Snow  Hardware  Co." 
There  was  judgmput  for  the  plaintiff,  and 
tbe  defendant  brlogB  this  appeal,  and  as- 
signs tbe  various  rulings  of  the  court  as 
error. 

Tlptoa  Bradford  and  foster  Jt  Oliver^ 
for  appellant.  Foster  &  Joaea^  for  appel* 
lee. 

McClellan,  J.  This  action  Is  prosecut- 
ed by  the  J.  Snow  Hardware  Company 
against  Mrs.  Gibson  tor  tbe  price  or  value 
of  materials  alleged  to  bare  been  supplied 
to  her  to  be  uHcd,  and  which  were  used.  In 
tbe  construction  of  an  opera-house  in  the 
city  of  Tuscaloosa.  Several  witnesses  tes- 
tifled  that  the  Items  of  tbe  account  were 
all  used  In  the  erection  of  tbe  bouse,  while 
one  witness  forthe  defendant.  JohnBrady, 
who  was  the  architect,  and  superintended 
tbe  erection,  deposed  that  "the  account 
[sued  on]  Is  not  correct,  as  there  are  sev- 
eral overcharges  and  charges  for  material 
that  never  went  Into  the  constractlon  of 
Theopera-hou8e,"etL;.;  going  on  to  specify 
certain  material  and  articles  charged  on 
the  account  which  were  not  received  for 
or  used  in  the  building.  We  have  nothing 
to  do  with  the  weight  of  the  evidence  on 
the  respective  sidra  of  this  issue.  Suffice 
It  for  us  that  there  was  some  evidence  up- 
on either  band,  thus  making  the  question 
one  for  the  Jury.  Going  to  this  Issue,  the 
plaintiff  was  allowed  to  prove  the  slzf^  of 
the  house,  tbe  value  or  amount  of  ma- 
terial necessary  to  Its  construction,  and 
the  value  of  tbe  labor  put  upon  it,  against 
defendant's  objection.  Tbisevidence  wonld 

firobably  tend  to  Induce  the  mind  of  a 
ay  man  to  the  conclusion  that  all  the  ma- 
terial charged  for  was  supplied,  since  that 
amount  of  material,  or  even  more,  was 
needed  In  tbe  building.  Hence  we  cannot 
affirm  tbat.  If  the  ruling  of  tbe  court  was 
erroneous,  it  Involved  no  Injury  to  the  de- 
fendant. That  It  was  erroneous  is,  we 
think,  clear.  We  are  unable  to  see  how 
tbe  fact  that  more  material  than  plaintiff 
claims  to  have  sold  could  have  been  used 
In  the  construction  of  the  opera-house 
can  have  any  legitimate  tendency  to  prove 
that  all  tbe  material  charged  for  and 
specified  in  the  account  sued  on  was  In 
truth  sold  and  delivered  to  the  defendant, 
and  used  In  the  bnUdlng.  This  would  be 
to  prove  a  sale  by  evidence  of  the  ven- 
dee's necessities,  or  bis  ability  to  utilise 
tbe  thing  alleged  to  have  been  sold.  Tbe 
testimony  ought  to  have  been  excluded. 

2.  The  Inquiry  of  final  Importance  In  tbe 
case  appears  to  be  whether.  In  legal  con- 
templation. John  Brady  was  tbe  agent  ol 
tbe  defendant  in  the  purchase  ot  the  ma- 
terials which  went  into  the  building  of  the 
opera-house.  There  Is  no  direct  evidence 
that  he  was,  since  hiH  own  declaration 
to  that  effect  cannot,  standing  alone,  be 
looked  to.  But  tbe  evidence  on  tbe  part 
of  the  platntttt  goes  to  show  that  It 
had  been  selling  goods  to  Brady  for  his 
mother,  Mrs.  Gibson,  "ever  since  U  had 
been  In  business,  and  that  she  had  always 
paid  for  goods  so  sold. "  It  was  In  evi- 
dence also  that  Brady  bad  prepared  the 
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plans  and  Bpeclflcatlons  for  the  opera- 
bonae;  that  he  waa  Ruperintendinfi:  its 
erection,  twelns  that  the  plans  were  exe- 
cuted, and  the  speclflcatiunB  complied 
with,  and  la  Bome  Instancea  chaDRlnKthe 
same;  and  that  ho  was  constantly  about 
the  building  Bupervislng  the  work,  etc. 
It  also  appeared  Dpon  one  aspect  of  the 
testlmfiny  that  at  the  commencement  ol 
tbe  building,  before.  Indeed,  the  work  had 
been  begun,  he  directed  the  plaintiff  to  let 
Alleo,  the  contractor,  bare  whatever 
waa  needed  In  tbe  erection  of  the  opera- 
hoose,  and  told  tbe  company's  officers 
that  his  mother  would  pay  tor  material 
BO  furnisbed ;  and  that  upon  this  direction 
and  assurance  the  company,  beginning 
about  December  1,  1888,  supplied  between 
that  time  and  March  18, 1889,  tbe  goods 
set  oat  In  the  account  aned  on;  that  all 
these  goods  were  charged  to  Mrs.  Gibson ; 
that  on  January  1, 1889,  when  the  account 
amounted  to  about  f375,  a  statement  or 
It,  Shu  wing  that  the  credit  was  given  to 
her,  and  tbe  charge  made  BKflioBt  her, 
was  presented  to  Mrs.  Gibson  for  pay- 
ment, paid  by  her  without  objection,  and 
the  statement  kept  by  her,  and  produced 
on  the  trial.    It  further  appears  from 

alalntiff' s  evidence  that  on  March  4, 1889, 
[rs.  Gibson  had  two  accountB  on  Its 
books,  one  known  as  the  "opera-bouso 
account,"  and  tbeotheraa  her  "individual 
account, "  the  latter  being  for  less  than 
f30;  and  that  on  that  date  ahe  paid  plain- 
tiff the  sum  of  <100,  with  direction  to  aat^ 
Isfy  the  Individual  Indebtedness,  and  ap- 
ply the  balance  to  the  payment  ot  the 
opera-bouse  account.  Then,  too,  it  ap- 
peared that  she  was  much  about  tbe 
opera-house  during  the  time  plaintiff  was 
dtilrering  tbe  material  there,  and  had  In 
consequence  abuudant  opportunity  to 
know  that  the  company  was  supplying 
such  material,  and  that  she  received  the 
beneOt  of  the  material  In  the  erection  of 
the  opera-house.  Now,  these  facts— tlie 
previous  dealings  by  her  with  the  plaintiff 
through  Brady  as  her  agent,  Brady's  con- 
nection with  the  bQlldiog  of  thn  opera- 
housn,  her  frequent  presence  there  during 
these  transacttons,  tbe  payments  by  her 
on  plaintiff's  account  for  thn  materials 
furnished,  wltb  full  knowledge  that  that 
account  was  made  out  against  her,  and 
without,  at  least  In  the  first  and  main  In- 
stance, any  objection— were  all  proper  to 

fo  to  the  Jury  as  evideifbe  of  the  agency  of 
rady;  that  the  goods  and  wares,  so 
supplied,  went  Into  tbe  construction  of 
her  house  and  to  her  benefit;  and,  unex- 
plained or  nnqnallfled.  It  cannot  be  doubt- 
ed they  were  amply  sufficient  to  authorize 
the  jury  to  find  the  existence  of  the 
agency  and  hold  her  liable  accordingly. 
1  Amer.  &  Eng.  Enc.  liaw,  pp.  437.  438; 
Seott  V.  Ballroad  Co.,  4  Amer.  ft  Eng. 
R.  Gas.  114;  Herring  Skagn,  78  Ala. 
446;  Bearce  v.  Bowker,  115  Mass.  129; 
Tabler  v.  Sheffield  Land,  Iron  A  Coal  Co.. 
87 Ala. .WIS, 6 South. Rep.  196 ;  Railroad,  etc., 
Co.  T.  Cheatham,  85  Ala.  292,4  South.  Rep. 
828;  Manufacturing  Co.  v.  Belgart,  84  Ala. 
619. 4  South.  Rep.  400. 

8.  All  those  tacts  being  properly  before 
tbe  Jury,  It  was.  of  course,  open  tu  the  de- 
fdndant  to  overcome  the  evidence  tending 
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to  establish  them, either  by  evidence  In  flat 
contradiction  and  denial,  or  by  way  of 
explanation  and  quallflcatiOR,  going  to  re- 
but tbe  Inferences  apparently  afforded  by 
tbe  testimony  in  chief  that  Brady  was  her 
agent.  Whether  the  evidence  thus  offered 
by  the  defendant  In  denial  of  ber  knowl- 
edge that  plaintiff  was  furnishing  the  ma- 
terial and  charging  It  to  her,  and  In  denial 
ol  Brady's  authority  to  bind  her,  and  In 
explanation  ot  the  payments  made  by  ber, 
so  as  to  deprive  her  acts  In  that  regard  ot 
any  probative  force  In  establishing  a  ratl- 
flcatioQ  by  her.  was  sufficient  to  overcome 
the  case  made  by  the  plaintiff,  was  mani- 
festly a  question  for  the  Jury.  Upon  the 
IsBoetbus  presented  the  triers  offact  were 
at  liberty  to  reach  either  of  the  two  pos- 
sible conclusions.— that  Brady  was  or 
that  he  was  not  tbe  agent  of  Mrs.  Otbson 
in  and  about  the  erection  of  tbe  opera- 
house  and  the  purchaneof  materials  there- 
for. The  jury  having  before  them  tbe  evl- 
deuce  upon  which  It  was  competent  to 
find  the  tact  of  such  agency.  It  was.  ol 
coarse,  not  only  proper,  bat  essential, 
that  evidence  of  srady's  direction  to 
plaintiff  to  supply  the  material  and  asBur- 
auce  that  his  mother  would  pay  for  it 
should  go  to  them  to  be  looked  to,  in 
the  event  they  found  that  Brady  was  faer 
agent,  for  tbe  purpuse  of  ascertaining, 
declaring,  and  enforcing  the  obligation 
Mrs.  Gibson  took  upon  herself  through 
hira.  Nay,  more,  there  being  evidence  be- 
fore the  Jnry  tending  to  prove  the  agency 
or  to  make  ont  a  prima  facie  case  thereof, 
It  was  then  competent  to  prove  all  tbe  acts 
and  declarations  of  Brady  In  and  about 
the  business, — and,  among  the  rest,  his 
declaration  that  he  was  defendant's  gen- 
eral agent,— and  submit  it  all  to  the  ]ury. 
Mechem.  Aj.  8  107;  Beynolde  v.  Collins,  78 
Ala.  94;  Martin  v.  Brown,  75  Ala.  442. 

4.  We  conceive  of  no  plausible  ground 
for  defendant's  objection  to  the  testimony 
of  the  officers  and  employee  of  the  plain- 
tiff corporation  that,  acting  npon  the 
order  of  Brady  and  In  strict  consona nee 
with  It.  they  sold  tbe  material  needed  La 
the  constractlon  of  the  opera-house  pn 
the  credit  of  Mrs.  Qlbson,  and  charged  It 
to  her  account.  If  the  ]ury  found  that 
Brady  was  her  agent,  this  was  necessary 
to  fix  her  liability;  and,  It  they  found 
that  Brady  was  not  ber  agent,  these  facts 
would  not  tend  to  Impose  any  obligation 
npon  ber. 

6.  Tbe  objections  to  charges  and  evl* 
dence  which  proceed  on  the  Idea  that,  as- 
suming Brady's  agency,  defendant  Is  lia- 
ble for  goods  delivered  Into  the  hands  of 
McLester  and  other  employes  of  Alien  at 
the  opera-house  are  equally  without  mer- 
it. Brady's  order  was  for  the  delivery  to 
Allen  of  such  material  jib  sboold  be  needed 
In  the  erection  of  tbe  hoose,  on  the  credit 
of  Mrs.  Gibson.  This  was.  of  course,  on 
the  assumption  that  Brady  was  her 
agent,  as  if  Mrs.  Gibson  in  person  bad  di- 
rected the  fumlBblug  af  such  supplies  as 
Allen  should  need  for  tbe  purpose  In  hand, 
thud  lodging  tbe  discretion  of  selection  In 
Allen.  Nothlngtothe contrary^ppearlng. 
It  Is  to  be  taken  that  the  wares  were  to 
besupplled  at  themarket  prices.  Theprice 
thus  oelng  determined  apon,and  tbe  selcc- 
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ttoD  of  articles  beiug  made  by  Allen,  bis 
employee  were  uot  Hgenta  at  all;  no  dle- 
cretloD  was  lodged  in  them ;  no  confldcoce 
vas  iBTolved  In  the  Mrrlce  they  performed 
In  merely  fetching  to  the  opera-hnnae  ar- 
ticles selected  by  their  master,  and  to  be 
charged  to  Mrs.  Gibson  at  prices  before  In 
effect  agreed  upon.  They  were  mere  serr- 
anta  performing  manaul  service;  and  the 
goods  delivered  to  them  to  be  earrled  to 
the  opera-bouse,  and  so  carried,  stand  in 
DO  different  aepect  In  this  aceonnt  than 
bad  they  been  carried  by  Allen's  own 
hand.   Mechem,  Ag.  9  2. 

6.  Nor  was  there  error  iu  exclading  tlie 
testimony  of  Mm.  Gibson  to  the  effect 
that  she  had  paid  Allen  for  the  material 
charged  In  the  account  sued  on.  That 
factconid  exert  no  Influence  on  tbls  case 
In  any  aspect.  If  Brady  was  her  airent, 
and  bad  authority  to  bind  her  to  the  pay- 
ment of  the  account  to  the  J.  Suow  Hard- 
ware Company,  palpably  payment  by  her 
to  Allen  or  anybody  else  would  not  avoid 
ber  liability  to  plaintiff;  and,  if  Brady 
was  not  her  agent,  she  woold  not  be  lia- 
ble to  plaintiff,  whether  she  had  paid  to 
Allen  or  not.  The  Inquiry  was  foreign  to 
the  case,  and  properly  eliminated  from  It. 
Agencies  are  ot  three  classes, — universal, 
general,  and  special.  "  A  unlver*jal  agent 
is  one  authorised  to  transact  all  ot  the 
bufllness  of  his  principal  ot  every  kind ;  a 
general  agent  Is  one  who  la  employed  to 
transact  all  of  the  business  of  his  principal 
of  a  particular  kind  or  In  a  particular 
place;  a  special  agent  is  one  authorized 
to  act  only  iu  a  specific  transaction. ** 
Mechem,  Ag.  S  0;  1  Amer.  &  Eng.  Enc. 
Law,p.  848  et  seq.  "  A  special  agency  prop- 
erly exists  when  there  Is  a  delegation  of 
authority  to  do  a  special  act.  Story, 
Ag.  §17.  "A  special  agent  is  one  author- 
ized to  do  one  or  two  special  things."  1 
Bfffis,  Cont.  41.  "A  special  agent  Is  ap- 
pointed only  lor  a  particular  purpose,  and 
ie  Invested  with  limited  powers."  Chit. 
Cont.286.  In  the  case  atbar  there  was  not 
only  the  declaration  of  Brady  that  he  was 
Mrs.  Gibson's  general  agent,  but  other 
evldenee  from  which  the  Jnrjr  might  have 
infeired  that  he  repreeentedffaer  generally 
In  making  purchases,  or,  at  least,  that  he 
waa  ber  agent  for  all  porposee  In  respect 
of  the  opera-house,  including  the  making 
ot  the  contract  witb  Allen,  the  purchasing 
of  material,  the  supervtslon  of  the  work, 
changing  of  plans  and  specifications,  etc. 
This  would.  In  onr  opinion,  conatitote 
blm  her  general  agent  with  respect  to 
that  enterprise,  If  the  Jury  found  the  facts 
In  line  with  these  tendencies  of  the  evi- 
dence, having  authority  to  do  not  "one  or 
two  special  things, "not  **a  single  act" 
merely,  but  all  acts  necessary  to  the  con- 
sammation  of  the  enterprise  In  hand.  And 
the  court**  ebai^  to  the  Jnry  at  plolntirrs 
Inatance,  that "  one  who  deals  with  a  gen- 
eral agent  Is  not  bound  to  Inquire  as  to 
the  eztentof  his  authority  with  respect  to 
the  matter  of  the  agency,  and  that.  If  the 

Slalntltrs  show  that  John  Brady  was  Mrs. 
fibson's  general  agent  in  building  the 
opera-house,  they  [It]  would  have  a  right 
to  deal  witb  bira  In  regard  to  matters 
connected  witb  tbe  opera-house,  without 
laqairlng  tke  exact  extoit  of  bis  ontbori- 


e.  CLABK.  807 


ty,"  was  pertinent  to  the  evidence  ad- 
duced, and  a  correct  exposition  of  the  law 
applicable  to  it.  Coffin  Co.  r.  Stokes,  78 
Aia.  873  ;  Mechem.  Ag.  §S  283-287. 

9.  It  la  an  elementary  principle,  correct- 
ly stated  in  the  second  charge  given  for 
plaintiff,  that  one  who  by  his  conduct  has 
Justllled  tlie  belief  of  a  third  party  "that 
tbe  person  assuming  to  be  bis  agent  was 
authorised  to  do  what  was  done,  la  es- 
topped from  denying"  snch  authority. 
Mechem.  Ag.  §§  83,  84. 

10.  What  we  have  said  will  suffice  to  de- 
termine defendant's  exceptions  to  the  re- 
fusala  of  the  court  tu  give  the  first,  second, 
uDd  third  charges  asked  by  ber  against 
the  appellant.  The  evidence  was  in  cun- 
filct  on  every  material  point  In  the  case, 
and  hence  charge  1  was  properly  reused. 
There  was  evidence  that  Brady  was  Mrs. 
Gibson's  general  agent  in  respect  of  the 
building  of  the  opera-house,  and  hence 
charge  3  was  bad.  Whether  this  evidence 
was  aufDclent  to  eetabUah  the  fact  was  a 
question  for  tbe  Jury,  and  not  for  the 
court,  and  therefore  charge  3  was  proper- 
ly refused. 

11.  Charge  4  asked  by  defendant  singles 
ont  the  evidence  of  a  named  wltneaa,  and 
demands  a  verdict  If  the  Jury  believe  her. 
Instmctlons  of  this  cbaracter  have  been 
expressly  condemned  by  this  court,  as  giv- 
ing undue  prominence  to  the  testimony 
of  the  particular  witness.  Evana  v.  Ball- 
way  Co.,  78  Ala.  841.  For  the  error  com- 
mitted In  allowing  evldeace  of  the  slie, 
etc.,  ot  the  opera-bonse  to  go  to  the  Jniy, 
tbe  Judgment  must  be  reversed,  and  the 
cause  remanded. 


(S4  Ala.  KO 

Wbbdon  et  aL  v.  Clabe. 
(Su^eme  Court  of  Alabama.  Dec  8. 1891.) 

ClBTIOBABITO  JUSTtCB  CODBT— BZBODTIOir  AQUSBT 
BUBBTIBS— CLAim  BT  TmKD  PAETIBS. 

1.  The  Issuance  ot  ezecntioQ  against  sureties 
on  a  forfeited  claim-bond  by  a  luatioe  of  tbe 
peace  does  not  operate  as  a  Judgment;  asd  under 
Code,  S  840S,  proriding  tliafc  cases  brooght  to  the 
cironit  oonrt  by  oertfomrl  from  IndgmeDts  of 
Jnstioes  of  tbe  peace  most  be  tried  de  novo,  soch 
action  of  tbe  jastice  was  properly  ignored. 

a.  Tbe  claimant  of  a  mule  levied  upon  under 
execution  testified  that  he  told  his  aon  to  take  it 
In  payment  of  a  debt;  that  be  replied  he  would 
do  so;  that  the  mule  was  not  delivered  at  the 
time,  nor  taken  oH  the  farm,  where  his  son  was 
employed ;  and  that  notbing  more  was  said  abont 
it  antfl  after  a  levy  on  the  mnle  as  tbe  property 
of  a  third  party,  when  he  delivered  tbe  mule  to 
hlsson,anaohareedblmwltiiit.  Others  testified 
that  claimant  said  before  the  levy  that  the  mule 
was  not  bis,  but  his  son**,  but  this  element  de- 
nied. Beld,  that  it  was  improper  to  instruct  the 
Jury  that  claimant's  offer  and  tbe  son's  accept- 
ance of  the  mole  divested  claimaDt  ot  property 
therein,  siuee  there  iras  evidmce  from  troidi  the 
Jury  mie^t  have  tonnd  that  there  had  been  no 
delivery. 

Appeal  from  circuit  court,  Henry  coon- 
ty;  J.  M.  Carmichaet,,  Judge. 

William  F.  Clark  made  a  claim-bond  tor 
a  mule  levied  upon  under  execution  lanned 
on  a  Judgment  recovered  by  Weedou  & 
Dent  against  Warren  G.  Clark,  and  a  trial 
ot  tbe  right  of  pniperty  was  bad  before 
a  Justice  of  the  peace  on  the  24th  day  ot 
October,  1888.  Judgment  was  rendered  In 
favor  of  plalDtlOs  and  against  claimant. 
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condemning  tbe  property  as  tbe  property 
of  the  defendant  and  liable  to  theexecotton. 
An  appeal  wur  taken  by  claimant  to  a  Jnry ; 
wfaereupon  a  Jury  was  Impaneled,  and  a 
trial  had,  and  tliey  alRo  rendered  judge- 
ment lor  plaintiffs  and  agaluBt  claimant, 
uondemnlng  tbe  property  aa  liable  to  the 
execution.  No  appeal  was  taken  after  tbe 
expiration  of  10  days,  and,  tbe  claimant 
barln?  failed  to  deliver  the  property  to 
the  conatable.  he  Indorsed  the  claim -bond 
"Forfeited, "  and  returned  same  to  the  jus- 
tice. Thereupon,  on  November  24,  18SS, 
tbe  justice  entered  up  the  summary  Judg- 
ment on  the  forfeited  claim-bond,  and  Is- 
sued execution  thereon  aRainsC  the  claim- 
an  t  and  tbe  other  obligors  on  the  claim- 
bond.  TbiB  execution  was  stayed  by  a 
writ  of  aupbrsedeas  Issued  by  the  probate 
Judfce  of  Henry  county.  A  writ  of  cert/o- 
r»rl  was  Iftaued  at  the  same  time,  re- 
mnvlns  the  proceedings  to  the  circuit 
court  for  review,  both  writs  being  issued 
on  the  petition  of  William  F.  Clark.  Tbe 
circuit  court  refused  to  grant  plaintiffs* 
motion  to  dismiss  the  supersedeatt,  and 
affirm  the  summary  judgment,  and  give 
iodgment  accordingly;  but.agalnst  plain- 
tiffs* objection  and  protetit,  proceeded  to 
a  trial  de  novo  of  tbe  original  claim  suit, 
Ignoring  tbe  summary  judgment  on  tbe 
forfeited  claim-bond  upon  which  tbe  su- 
perseded execution  had  Issued.  Proceed- 
ing, then,  to  tbe  trial  de  novo  of  claim 
suit,  plaintiffs  proved  that  Warren  G. 
Clark,  tbe  defendant  In  exerutloo,  bought 
tbe  mule  Kate  in  Eufaula  Id  the  earl.vpart 
of  18S7,  and  owned  her  and  made  a  crop 
with  her  for  1888.  Tbereupt>n  the  claim- 
ant. William  F.  Clark,  testifying  in  his 
own  behalf,  stated  that  he  was  tbe  father 
of  Warren  O.  <71ark.  the  defendant  In  exe- 
cution ;  that,  several  weeks  before  the  ex- 
ecution was  levied  on  tbe  mule  Kate, 
be  had  purchased  her  from  Warren  O. 
Clark  by  taking  faer  In  full  satlRfacttoo  of 
a  debt  due  blm  from  said  Warren  O. 
Clark:  that  the  amount  paid  for  her  was 
flitO;  that  soon  thereafter,  and  before  tbe 
levy  of  the  raecntlon,  he  owed  another 
sott,.Morgan  Clark,  flRO  lor  eervleee  ren- 
dered; that  he  told  Morgan  that,  it  he 
wished,  he  could  take  the  mule  in.satlsfac- 
tl<m  of  that  debt;  that  Morgan  replied, 
"All  right,  he  woold  do  so;"  that  at  the 
time  the  mule  was  In  his  (therlalmant's) 
lot,  and  was  not  taken  therdrom  by  Mor- 
gan, or  delivered  to  blm;  that  Morgan  at 
the  time  was  in  bis  employ,  acting  as 
overseer  and  general  manager  of  thetarm, 
and  lived  with  him  ou  the  farm;  that 
nothing  more  was  said  about  it  until  the 
end  of  the  year,  and  after  the  levy  of  the 
execution,  at  which  time  he  and  Morgan 
had  a  settlement,  and  in  the  settlement 
Morgan  was  charged  with  the  mule,  911)0, 
and  It  was  delivered  to  blm  at  that  time; 
and  that  after  he  was  cast  In  tbe  claim 
suit  In  the  justice's  court  Morgan  put  In  a 
claim  to  the  mule  Kate,  and  he  went  on 
Morgan's  claim-bond  as  security.  At  the 
time  of  the  levy  of  the  execution  tbe  mule 
was  In  claimant's  possession.  PlaintllTs 
then  Introduced  one  J.  F.  Phillips,  who 
testified  that  before  the  execution  was 
levied  he  heard  <clalmant  say  tbe  mule  wan 
Morgan'Bpropnty ;  also  unaT.  W.  Malone, 
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who  testlfled  that  after  tbe  levy  and  trial 
in  the  Justice's  court  he  heard  claimant 
declare  the  mule  Kate  was  not  his  prop- 
erty, but  was  Morgan  Clark's.  But  claim- 
ant, testlfylDg  again  for  himself,  denied 
having  made  either  tbe  Phillips  or  Malone 
statement.  Tbe  court  refused  plaintiffs* 
ref]  uests  for  the  folio  wing  written 
charges:  (1)  "If  the  Jury  believe  from  tbe 
evidence  that,  prior  to  the  time  at  wblcb 
tbe  claimant  pnt  In  his  claim  to  the  prop- 
erty, he  owed  Morgan  Clark  a  debt,  and 
told  blm  (Morgan)  that  he  could  take  the 
mule  for  said  debt,  and  Morgan  said  he 
would,  then  the  property  Is  not  the  claim- 
ant's, and  the  plaintiffs  ought  to  recover. " 
(2)  "  If  the  Jury  believe  the  evidence  In  this 
case,  they  must  find  for  tbe  plaintiffs  In 
execution,  and  against  the  claimant." 
From  a  judgment  for  the  claimant,  plain- 
llffB  appeal.  Affirmed. 

JacksoD  E.  Long,  for  appellants.  P.  A, 
McDaalel,  Jr.,  for  appellee. 

McGLBLUN,  J.  There  appears  to  hava 
been  a  judgment  rendered  by  the  justice  of 
the  peace  against  theclaiiuanton  Octuber 
24, 18SS,  au  appeal  to  and  trial  by  Jury  on 
the  same  day.  and  a  verdict  rendered 
against  claimant  as  to  the  property  now 
involved,  and  In  bis  favor  as  to  other 
Items  condemned  by  tbe  Justice  to  the  sat- 
isfaction of  the  execution,  but  no  Jadg- 
ment  was  pronounced  or  entered  on  this 
verdict.  The  verdict  Itself,  however,  was 
recorded  on  tbe  justice's  docket;  and  un- 
der our  statute,  wblcb  provides  that,  on 
appeal  or  certiorari  to  the  circuit  court, 
the  case  must  be  tried  "de  noro,  and 
according  to  equity  and  Justice,  with- 
out regard  to  any  detect  in  tbe  enm- 
mona,  or  other  process  or  proceeding 
before  the  Justice,"  tbe  verdict  may,  for 
the  porposeti  of  that  appeal  and  this, 
stand  for  the  Judgment  of  the  Justice's 
court.  That  was  the  only  Judgmf>nt  In 
tbe  case.  It  Is  an  error  to  suppose  that 
the  Issuance  of  executions  against  tbe 
sureties  on  the  claim-bond  upon  lis  return 
forfeited,  nnder  section  8868  of  tbe  Code, 
is  a  jadgment,  summary  or  otberwim, 
and  that  the  cerf/ororf  brought  that  ac- 
tion of  the  Justice  under  review.  The  writ 
which  was  Invoked  here  was  that  pro- 
vided by  statute,  and  Its  effect  was  to  re- 
quire a  new  trial  in  the  circnlt  court  with- 
out any  referenca  to  the  action  of  tbe  Jus- 
tice's court.  Code,  H_8400,  84(6;  Abra- 
ham v.  Altord,  64  Ala.  381;  Harsh  T.  Hef- 
lb].76Ala.  499. 

The  general  charge  requested  for  the 
plaintiffs  was  properly  refused.  It  pro- 
ceeded on  the  theory  that  the  claimant 
bad  sold  tbe  property  to  his  son.  The 
evidence  cannot  be  said,  aa  matter  of  law, 
to  establlsb  that  theory.  It  bore  a  tend- 
ency. In  one  aspeet,  to  show  that  there 
had  been  no  sale  by  the  claimant  to  bla 
son.  In  that  there  had  been  no  delivery 
essential  to  constitute  a  sale.  At  least, 
tbe  Jury  might  have  so  found,  and  the 
cba^e  would  have  deprived  them  of  the 
right  to  so  find.  The  other  charge  re- 
quested for  plaintiffs  Is  bad  upon  like  eon- 
slderatlonfl.  The  facts  that  claimant  told 
bis  son  he  might  take  the  mule  in  pay- 
ment of  a  debt  which  claimant  owed  liim. 
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and  that  the  son  "ssld  be  would,"  maoi- 
festly  do  not  of  theiuiielres  constitute  a 
Bale  ot  tbe  property.  Affirmed. 

($4  Ala.  «7>  ^— — 

Rebvbb  v.  Skipper. 

(Stspreme  Court  cf  Alabama.  Deo.  1^  189L) 

fudddlekt  c0?ivbt1.i10bb  —  rslatiohbhip  — 
EInowledob  of  Vssdbb— Wromoful  Attach- 

If 8NT— NbW  TuAL. 

1.  Where  a  sale  of  personal  property  has  been 
attacked  on  the  ground  of  fraud,  the  vendee  be- 
ing a  brother  of  tiie  vendor,  the  law  requires 
clearer  and  more  conrlndng  proof  of  the  bona 
jides  than  where  the  traasactloa  had  been  be- 
tween persona  not  related.  Coumax  and  Miy 
ni.^.t.jM  jj.,  diaaentlng. 

3.  where  the  sale  was  made  with  intent  to 
deft'atid  creditors,  and  the  vendee  knew  of  such 
intent,  the  transaction  was  frandnient,  though 
the  vendee  aotually  paid  a  cash  consideration  for 
tbe  woperty. 

8.  A  sheriff  levied  an  attachment  on  goods 
which  the  vendee  ulalmed  to  have  pnrohased 
from  defendants  in  the  attachment  suit  before 
the  levy.  In  an  action  against  the  sheriff  for  tbe 
wronginl  levy,  issue  was  joined  on  his  plea  that 
tbe  vendee  hod  uomeans  oy  whi<dt  he  could  make 
the  porobaae,  and  proof  was  made  that  the  ven- 
dee bad  stated  before  the  sale  that  be  had  nosnoh 
means,  field,  that  it  was  not  error  to  charge  that 
unless  the  vendee  had  shown  that  he  had  the 
means  to  porobaae  the  goods,  or  somesonroe  from 
whioh  he  coold  obtain  the  means,  the  verdict 
ahonld  be  for  tbe  sherllL 

4.  Where  the  vendee,  after  testifying  that  the 
receipt  for  the  payment  of  the  goods  was  lost, 
vras  allowed  to  testify  aa  to  its  contents,  his  mo- 
tion for  a  new  trial  on  the  ground  that  the  re- 
oeipt  bad  been  foand  was  properly  denied,  as  It 
did  not  cwne  within  Code,  i  S871,  which  pro- 
Tides  that  when  one  haa  a  meaae  In  uriting 

a  claim  on  which  Judgment  baa  been  rendered 
against  him,  which  was  lost  at  the  trial,  and 
which  he  was  unable  to  prove  by  secondary  evi- 
dence, bat  has  aince  found,  he  is  entitled  to  new 
trial. 

Appeal  from  drcnlt  conrt,  Henry  coun- 
ty; J.  M.  Carhichabi,,  Judge. 

Action  by  I.  L.  Beevee  asatnet  A.  B. 
Skipper,  ai)  sheriff,  to  recover  damaKee  tor 
tbe  wronAfnl  levy  on  a  Btock  ot  merchan- 
dise. Verdict  and  Jndgraent  for  drtend- 
ant.  Motion  for  new  trial  denied.  Plaln- 
tltr  appeals.  Affirmed. 

The  defendant,  together  with  bis  other 
pleas,  filed  a  special  plea,  alleging  that  at 
tbe  time  of  the  alleged  sale  the  plaintiff 
did  not  bare  the  means  to  make  the  pur- 
ehaae,  our  any  soaree  from  which  be  coold 
obtain  same,  and  In  sopport  ut  this  plea 
proTed  by  the  witness  Holland  that  a 
short  time  prior  to  tbe  sale  tbe  plalntitr.ln 
conversation  wltb  him,  (Holland,)  told 
him  "that  Sims  ft  Beeves  were  embar- 
rassed, and  wanted  to  sell  oat,  and  that 
he  would  bay,  bat  did  not  have  the  mon- 
ey, nor  any  source  from  which  he  could 
flat  the  same.  *  The  plaintiff  was  allowed, 
after  baTlnf?  testified  that  the  receipt  for 
the  payment  of  the  stock  ot  goods  was 
lost,  to  testify  that  It  recited  the  pay- 
ment of  f  1.427  19  tor  tbe  stock  ot  goods 
which  was  afterwards  attached  by  the  de- 
fendant, and  which  la  the  subject-matter 
of  tbe  present  suit.  Tbe  portion  ot  the 
general  chaise  of  tbe  court  to  which  the 
plaintiff  excepted  Is  copied  in  the  opinion. 
Tba  conrt  at  tbe  reqneit  of  the  defendant 
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gave  the  following  written  charKes,  and 
plalntitt  separately  excepted  to  the  giving 
of  each  ol  them:  "(1)  It  the  Jury  believe 
from  the  evidcncetbat  Sims  &  Reeves  were 
Insolvent,  and  sold  their  stock  of  goods 
and  merchandise  to  I.  L.  Beeves  with  tbe 
Intention  to  hinder,  delay,  or  defraud 
their  creditors,  and  that  the  plaiutlO  had 
notice  of  such  intention,  tlien  tbe  burden 
Is  on  plaintiff  to  reasonably  satisfy  them 
that  oe  actually  paid  a  real,  adequate 
consideration  for  aald  goods,  and  there 
should  be  clear  proof  ot  his  (plaintiff's) 
means  to  make  said  purchase,  or  some 
source  from  which  be  could  have  obtained 
Bald  means.  (2)  The  court  charges  the 
Jury  that,  unless  the  plaintiff  has  shown 
to  their  reasonable  satisfaction  that  be 
bad  the  means  by  which  he  could  have 
purehaBcd  tbe  goods  in  question,  or  some 
source  from  which  he  could  bare  obtained 
aald  means,  then  their  verdict  should  be 
for  the  defendant. "  There  was  verdict  tor 
the  defendant.  Thereupon  the  plaintiff 
moved  for  a  new  trial  on  thegroundstbat 
the  charge  which  was  given  by  tbe  conrt 
of  its  own  motion  was  erroneons,  and 
that  tbe  receipt  which  was  thought  to 
have  beoD  lost  daring  the  trial  had  been 
fonnd. 

J.  O.  CV>  waa  and  J.  W.  Fofter,  for  appel- 
lant.  8.  H.  Dent,  Jr.,  for  appellee. 

Coleman,  J.  The  action  was  in  tres- 
pass to  recover  damages  for  the  alleged 
wrongful  levy  ot  an  attachment  upon  a 
stock  ot  goods  claimed  to  be  the  property 
of  plaintiff.  Tbe  trial  resulted  In  a  verdict 
for  tbe  defendants.  The  attachment 
was  sued  out  by  creditors  of  Sims  & 
Beeves  upon  debts  existing  at  the  time  ot 
the  sale  of  the  goods  and  merchandise  to 
plaintiff.  Tbeevldence  showed  that  plain- 
tiff was  a  brother  of  the  Beeves  of  the  firm 
of  Sims  &  Reeves,  the  vendors.  The 
court,  of  Its  own  motion,  charged  the  Jury, 
among  otherthlngs, "  that  tbe  law  requires 
clearer  and  more  convincing  proof  of  Its 
boD&  ffdea  when  the  transaction  is  be- 
tween relatives  than  when  It  1h  between 
persons  who  are  not  related  to  each 
other. "  An  exception  was  reserved  by  tbe 
plaintiff  tu  the  giving  of  this  charge.  In 
the  following  authorities — and  there  are 
others  not  cited— It  has  been  stated  that 
**fnller  and  more  convincing  proof  Is  re- 
quired in  cases  where  tbe  transaction  la 
between  n^atlves  than  would  be  required 
if  the  parties  were  strangers :  **  Calbonn 
V.  Hannan.  87  Ala.  285,  6  South.  Rpp.  2»1; 
Pollak  V.  Searcy,  84  Ala.  263.4  South.  Rep. 
1S7;  Gordon  v.  Mcllwalo,  82  Ala.  247, 
2  South.  Bep.  671 ;  Muog  v.  Farley.  79  Ala. 
252;  Lipscomb  v.  McClellan,  72  Ala.  159; 
Marx  V.  Strauss,  (Ala.)  9  South.  Rep.  818. 
Under  the  Infiuence  of  this  principle,  the 
majority  ot  the  conrt  bold  that  the  charge 
was  properly  given.  A  minority  of  the 
court  are  of  opinion  that  when  the  princi- 
ple is  thus  formulated  Into  acbarge  to  the 
Jury  It  gives  to  tbe  "fact"  of  relatdonshlp 
a  legal  weight  not  consistent  with  the 
pnrposes  Intended  by  permitting  proof  of 
the  tact  of  relationship,  and  sach  a  charge 
is  also  a  dear  Invasion  ot  tbe  right  of  tbe 
Jury  to  determine  what  welvbt  shall  be 
given  to  any  proven  fact,  and  tbelrexeln- 
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Blve  rigbt  to  draw  all  legal  Inferences rrom 
proren  facts.  The  earlier  cases  held  that 
relationship  was  a  badge  of  fraud,  but  ex- 
perience demonstrated  that  the  rule  was 
too  harsb,  and  lu  many  InBtances  de- 
BtroTed  the  validity  of  contracts  which 
were  free  from  fraud.  Still  It  was  recog- 
nised that  It  was  an  easy  matter  for  par- 
ties related  to  each  other  "to  felgo  a  con- 
sideratlou  for  the  transfHr  of  property,  or 
to  fabricate  evidence  of  its  payment;** 
and  to  prevent  thesuccesHof  Iraadulent 
conveyancea  It  was  held  proper  to  admit 
evidence  of  the  tact  of  the  relationship  of 
the  parties,  nut  that  this  fact  was  to  be 
considered  as  a  badge  of  fraud,  or  was 
available  to  shift  the  burden  of  proof,  or 
Imposed  any  additional  hardens  upun  the 
partlra.  It  was  a  circumstance  In  the 
case,  to  be  considered  by  the  Jury  in 
weighing  the  evidence,  "dependent,  more 
or  less,  for  its  value  upon  the  degree  of 
relationship,  and  Its  connection  with 
other  circumstances  which  throw  light 
upon  and  give  color  to  the  transaction. " 
The  writer  thinks  this  Is  the  legitimate 
opwatlon  of  the  "^fact  of  relationship.'* 
and  In  accord  with  the  rale  stated  In  the 
following  cases :  Young  t.  Dumas.  89  Ala. 
60;  Barnard  v.  Davis.  64  Ala.  5»5;  Hub- 
hard  V.  Allen.  &9  Ala.  297:  Moog  v.  Farley, 
79  Ala.  ^1;  Bump.  Fraud.  Conv.  56; 
Hamll  V.  Mltehell,  61  Ala.  279.  The  Juries 
are  the  ezclnslTe  Judges  of  the  weight  of 
the  evidence.  The  court  pronounces  the 
conclusiona  of  law  upon  proven  facts. 
When  the  court,  therefore,  instructs  the 
Jury  that,  If  the  fact  of  relationship  be 
proven,  the  law  requires  clearer  and  more 
conclusive  prouf  than  if  this  fiict  had  not 
been  proven,  this  Is  a  eunclnslon  of  law, 
fixed  and  determined  as  to  the  weight  to 
be  given  to  this  fact,  and  it  no  longer  re- 
mains a  tact  to  be  weighed  by  the  Jury  like 
other  facts,  and  accorded  such  weight  as 
they  see  proper  to  give  It.  It  no  longer 
Is  dependent  tor  Its  value  upon  Its  connec- 
tion with  other  facts,  but  In  and  of  Itself 
raises  a  presamptlon  In  law,  which  can- 
not he  overcome  except  by  clear  and  more 
eon  vlndng  proof  than  If  the  tact  had  not 
been  proven.  What  more  would  be  re- 
quired It  such  fact  was  held  to  be  a  badge 
of  fraud?  As  was  said  in  Stlx  v.  Keltb, 
86  Ala.  471,  5  South.  Rep.  1Ft4.  the  law  de- 
clares rules  for  aiding  Juries  In  weighing, 
bat  never  weighs,  parol  testimony;  citing 
1  Qreenl.  Ev.  $  10,  note  a.  and  1  Whart. 
Ev.  (2d  Ed.)  9  417.  Ths  correctness  of 
the  mie  of  law  as  declared  in  85  Ala.  and 
6  South.  Rep.,  supra,  la  conceded  by  the 
court.  Now,  Itthe  Jaryarethe  exclusive 
Judges  ol  the  weight  to  be  given  to  the 
evidence,  a  charge  which  sahstantlally  in- 
stmcts  them  that,  although  the  evidence 
may  reasonably  satisfy  them  of  the  boon 
SdeD  of  the  transaction,  yet,  it  relation- 
ship Is  proven  as  a  fact,  then  as  a  matter 
of  law  they  must  not  permit  the  evidence 
to  produce  this  degree  of  conviction  In 
their  minds,  unless  It  is  clearer  and  more 
convincing  than  would  be  necessary  If  the 
facts  of  relationship  had  not  been  proven, 
giving  to  the  fact  of  relationship  undue 
prominence  and  a  controlling  InElnence 
upon  the  other  tacts  of  the  case.  Such 
an  hurtraetlon  fetters  the  free  Jndgment 
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of  the  Jary.  and    Infrtnges  upon  tbeir 

rcnllar  and  excl  asl  v  e  pro  v  1  nee.  See 
Whart.  Ev.  S  417,  supra.  If  such  an 
Instruction  was  applied  to  any  other 
fact  introduced  In  evidence,  the  charge 
would  be  condemned,  and,  if  not  con- 
demned when  applied  to  the  fact  of  re< 
lationshlp.  It  must  be,  because  this  fact 
Is  not  to  be  weighed  by  the  Jury  like  other 
facta,  but  comes  to  the  Jury  weighed  by 
the  law.  It  seems  to  me  that  a  charge 
would  be  confnsed,  inconsistent,  and  cal- 
culated to  bewilder  a  Jury  which  instruct- 
ed them  In  effect  that,  If  relationship  be 
proven,  the  law  requires  clearer  and  more 
convincing  proof  than  If  this  fact  had  not 
been  proven,  yet,  being  the  ezdaBlve 
judge  of  the  weight  to  be  given  to  the 
facts  In  evidence,  the  Jury  Is  at  liberty,  If 
It  was  proper,  to  disregard  this  rule  of 
law,  and  attach  to  this  fact  no  Impor- 
tance. I  cannot  see  bow  the  two  proposl- 
tlonn  can  stand  together,  or  how  a  Jury 
would  construe  such  a  charge.  Cases 
might  arise  In  which  the  rule  should  have 
no  weight,— as  where  the  relationship  Is 
very  distant,  or  where  the  proof  shows 
that,  although  related,  the  partlesdld  not 
know  It,  or  that  there  had  been  no  'pre- 
vious social  or  bustnesa  Intercnnrse  with 
each  other,  or  they  were  In  tact  at  vari- 
ance with  each  other  at  the  time  ol  the 
transaction.  Is  the  Jnry  to  be  tnstracted, 
as  a  rule  of  law.undersacta  elrcnmstanees, 
that,  relationship  having  been  proven, 
the  law  requires  thatclearand  morecon- 
vtnclngproot  of  the^iona  Sdesot  the  trans- 
action be  made  than  If  relationship  had 
not  been  proven  ?  Is  not  the  better  and 
true  rule  that  declared  In  those  anthorl- 
tleH  which  held  that  relatlunsblp  Is  a  cir- 
cumstance to  be  considered  by  the  Jary  in 
weighing  the  whole  evidence  of  the  case, 
and  which  Is  dependent  for  Its  value  upon 
the  decree  of  relationship,  and  Its  connec- 
tion with  other  circumstances  which 
throw  light  upon  and  give  edior  to  the 
transacttonf  Since  the  courts  have  re- 
pudiated the  doctrine  that  rdatlonshlp  It 
a  badge  of  f rand,  and  hold  that  no  pre- 
sumptions of  unfairness  arfse  from  this 
fact,  this  Is  the  legitimate  and  full  par- 
pose  Intended  by  permitting  the  tact  of  re- 
lationship to  be  proven  as  evidence. 

The  first  charge  given  for  the  d^ndant 
is  objectionable,  but  the  objection  Is  not 
available  to  appellant,  as  It  is  too  favor- 
able to  him.  It  the  Jury  were  satisfied 
that  Sims  &  Reeves  aold  th^  stock  of 
goods  to  I.  L.  ReevcH  with  the  actual 
Intent  to  defraud  tbeir  creditors,  and  I.  L. 
Reeves  knew  of  this  Intent,  and  with  this 
knowledge  bought  the  goods  for  a  pres- 
ent cash  considOTatlon,  the  transaction 
was  frandalcDt,  and  would  not  be  re- 
lieved In  law  of  Its  vitiating  character  by 
any  proof  that  I.  L.  Reeves  might  offer  as 
to  his  ability  to  make  the  purchase,  or 
the  source  from  whence  he  obtained  the 
money.  The  chai^  asserted.  In  effect, 
that,  although  the  transaction  wastrand- 
ulent,  H  the  purchaser  clearly  showed  be 
was  able  to  make  the  purchase,  that 
proof  woald  relieve  the  transaction  of  Its 
fraudulent  character. 

The  second  chance  given  at  the  request 
ol  the  defendant  asserts  an  Incorrect  prop- 
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oaltlnD  of  law,  bnt  In  slvlog  it  the  conrt 
waa  DOt  In  error,  lor  the  reason  hereafter 

Siren.  It  the  Jury  waa  otherwise  satis- 
ed  that  plaintiff  paid  lor  the  gouds  with 
hla  own  money,  he  waa  not  required  to 
further  astiefy  the  Jury  of  the  source  from 
which  he  obtained  the  means.  It  Is  not  a 
canon  or  rule  of  law  that,  when  creditors 
attack  the  bona  Sdea  of  a  sale  of  goods 
by  tbe  debtor,  the  parcbaser.  In  addition 
to  tbe  fact  of  payment,  mnat  alsn  reason- 
ably satisfy  .the  Jury  as  to  bis  means  or 
source  of  means  to  make  the  purchase. 
The  rule  is  tliat.  If  the  payment  or  Its 
bona  ffdea  Is  questioned,  a  matter  con* 
trorerted,  the  inability  of  the  purchaser 
to  show  that  he  had  the  means,  or  any 
Bonrce  from  whence  he  could  obtain  the 
means,  tends  to  discredit  the  evidence 
offered  to  show  the  payment  of  an  act- 
ual and  adequate  consideration  and  the 
bona  ffdes  of  tbe  tranaaction.  If,  howev- 
er, tbe  Jury  are  satlHried  that  payment  In 
good  faith  was  actually  made,  it  is  not 
Incnmbeut  on  the  purchaser  to  go  forther. 
and  also  satisfy  them  as  to  hla  means  and 
resonrces.  The  statement  In  the  case  ol 
Barren  r.  MltcheU,  6)  Ala.  Z76,  embodied  in 
this  charge,  was  used  by  thb  court  In  ar- 
gument upon  the  tacts,  and  the  Inability 
of  the  purchaser  In  that  case  to  show  that 
he  had  means  with  which  tu  make  the 
porcfaase  was  stated  as  a  reason  why  tbe 
conrt  should  not  credit  other  testimony 
In  tbe  case  tending  to  show  the  payment 
of  an  adequate  consideration.  In  crlticls' 
Ing  charge  2  we  have  not  overlooked  the 
fact  that  the  charge  Is  based  upon  a  plea 
upon  which  Issue  waa  Joined.  Issue  having 
been  Joined  upon  tlie  plea,  although  de- 
mnrrable,  the  defendant  had  the  right  to 
tntrodDce  evidence  In  aopport  oi  hla  plea, 
and  to  ask  for  an  Instmctlon  npon  the 
erldence  adduced  In  support  of  it.  There 
waa  no  error  in  giving  the  charge. 

If  the  suit  in  this  cose  bad  been  by  the 
vendor  against  the  purchaser  to  recover 
the  purchase  money  for  the  goods,  tbe 
fact  that  the  rw^pt  was  lust  or  mislaid 
at  tbe  time  of  the  trial  would  have  fur- 
ntshed  grounds  tor  a  new  trial,  under  sec- 
tion 28711  of  the  Code,  but  In  a  sntt  by  the 
creditors  of  the  vendor,  attacking  the 
bona  Sdes  of  the  conveyance,  tbe  case  Is 
not  covered  by  the  statute.  The  conrt 
permitted  parol  proof  of  the  contents  of 
tbe  receipt.  If  the  receipt  had  been  pro- 
dneed  In  eonrt,  and  It  bad  speeliied  In 
terms  that  the  money  was  paid  for  goods, 
it  would  have  been  permissible  to  have 
shown  by  parol  that  In  fact  and  lo  truth 
notes  and  accounts  entered  Into  tbe  con- 
sideration. We  cannot  see  from  anything 
In  tbe  record  that  the  court  erred  In  over- 
rnlJngr  the  motion  for  a  new  trial.  It  Is 
the  opinion  of  the  conrt  that  the  Judg- 
ment at  tha  lower  court  ahoold  be  af- 
firmed. 

McClbllan.  J.,  concurs  with  tfaewrlter. 


>  Section  3871  provides  that  where  one  has  a  re 
lease  to  trril^DK  of  a  claim  od  wbich  judgment 
has  been  rendered  against  him,  which  was  lost 
or  mislaid  at  tbe  trial,  and  which  he  was  uu- 
aUe  to  prove  by  seoondary  evidence,  but  has  ^noe 
fonad,  ha  la  entiUed  to  neir  trlaL 
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Nixon  et  al. 

(Supreme  Court  of  Alabama.   Dec  2, 1881.) 

FoaataH  Cobpoutions— Loanino  Mokbt— Fuoa 
or  BDSufsaB— VoLuaTABx  Ifoiniin— Raviaw  ox 
Appial. 

1.  In  an  action  on  a  note,  plaintiff  In  Its  oom- 

?laIot  styled  itself  a  corporation  of  Oreat  Britain, 
he  only  evidence  as  to  where  the  note  was  eze> 
oated  was  the  note  itself,  which  was  headed  and 
dated  ss  executed  at  a  plaoe  in  Alabama.  There 
was  no  other  evidence,  except  that  It  was  proven 
that  plaintiff  had  not  complied  with  Const,  art. 
14,  %  4,  and  Aot  Feb.  28,  1887,  which  require  that 
forMgn  corporations  shall  have  a  Imown  place  of 
business  and  an  authorized  ageiDi  in  the  state  be- 
fore doing  business  therein.  JJefendants  had  filed 
a  plea  alleging  that  plaintiff  had  not  complied 
with  these  provisions,  and  no  sufficient  d^urrer 
was  interposed.  Seld,  that  a  verdict  was  prop- 
erly directed  for  defendants. 

a.  A  nonsuit  taken  in  consequence  of  adverse 
mlings  on  a  pleading  Is  voluntary,  and  does  not 
fall  within  the  statnte  authorising  a  plalnUff  suf- 
fering a  nonsuit  to  reserve,  by  blu  <»  exoeption8» 
rulings  of  the  ooaxt  for  review  on  appeal. 

Apppal  from  circuit  court.  Marengo 
county;  William  E.  Clakkb,  Judge. 

Assumpsit  by  the  Dundee  Mortgage, 
Trust  &  Investment  Company  against 
W.  Q.  Nixon  and  others  on  a  nute  under 
seal,  executed  by  Nixon  as  principal,  and 
tbe  3ther  defendants  as  sureties.  There 
waa  Judgment  of  nonaidt,  and  plaintiff  ap- 
peals. A  (Armed. 

The  plaintiff  in  Its  complaint  styled  It- 
self as  a  corporation  nnder  the  laws  of 
Great  Britain.  Thedefendants  Interposed 
as  pleas:  First,  the  general  lesne;  second, 
payment;  tA/n/,  that  tbe  note  upon  which 
the  action  was  founded  waa  usurious; 
fottitb,  want  of  consideration;  S/th, sixth, 
and  eev9Btb,  that  tbe  plaintiff  la  a  foreign 
corporation,  and  had  not  compiled  with 
tbe  statutory  and  constitutional  provis- 
ions which  warranted  It  In  doing  busi- 
ness In  this  state  at  the  time  of  the  execu- 
tion of  tbe  note  sued  on.  There  were  de- 
murrers Interposed  by  tbe  plaintiff  to 
these  several  pleas  of  tbe  defendanta.  Up- 
on the  trial  oi  the  case  the  plaintiff  Intro- 
duced In  evidence  the  note  sued  on,  and 
then  rested.  The  defendants  proved, 
which  was  not  controverted,  that  at  the 
time  of  the  execation  of  the  note  tbe  plain- 
tiff had  failed  to  comply  with  the  act  of 
tbe  general  assembly  of  Alabama,  ap- 
proved February  28,  1887,  which  was  en- 
titled "An  act  to  give  force  and  efTert  to 
section  4,  art.  14,  of  the  constitution  of  the 
state  of  Alabama."  This  was  all  the evi- 
Idence  In  the  case;  whereupon  the  court, 
at  the  request  of  tbe  defendants,  gave  tha 
general  charflre  In  their  behalf ;  to  the  liv- 
ing of  which  the  plaintiff  duly  excepted. 

Q.  B.  Jobaaton*  for  appellant.  John  C. 
Henderson  an^  WattBASon,torai>pelleeB. 

Colbuan,  J.  Facts  which  are  averred 
In  a  complaiut  need  not  be  pleaded  in  de- 
fense, or  If  set  up  In  a  plea,  as  a  general 
rnle,  need  not  be  proven  by  the  plaintiff. 
So  far  as  the  rights  of  the  plaintiff  are 
concerned,  the  defendant  has  the  right  to 
consider  facts  averred  In  the  complaint 
to  be  true.  The  complfUnt  In  this  case 
saffidently  shows  that  plaintiff  Is  a  for- 
eign corporation.    Tbe  plaintiff  uffravd 
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Id  evldonce  a  promtssory  note,beadnd  ntid 
dated  Unlontown,  Ala.  Prima  facte  Ala- 
bama was  tbe  place  ut  Uh  execution,  and, 
DO  other  evidence  beiuif  offered  on  this 
qneetloii,  the  law  preeuiues  the  contract 
waa  made  at  Dnlontowo,  Ala.  Farriorv. 
Security  Co.,  88  Ala.  275,  7  Soatb.  Kep.  200; 
Mortgage  Co.  v.  Sewell,  (Ala.)  9  South. 
Kep.  143.  It  nras  proven  without  dispute 
that  plalnldll  had  not  complied  with  the 
constltotlGn  of  the  etate,  and  tbe  statu- 
tory provision  which  requires  that  foreign 
corporations  shall  have  a  known  place  ol 
business  and  an  authorized  agent  before 
doing  business  In  this  state.  It  has  been 
frequently  decided  that,  however  immate- 
rial, defective,  or  demnrrable  a  plea  may 
be,  if  issue  be  Joined  upon  the  plea,  and 
the  evidence  sustains  It,  the  derendaiit  has 
tbe  right  to  have  the  court  charge  tbe 
Jury  upon  such  plea.  The  record  shows 
that  plalDtiFf  filed  several  demurrers  to  tbe 
pleas  ot  the  defendants.  After  this  was 
done,  the  defendants  by  leave  of  tbe  court, 
withdrew  tbelr  pleas,  and  demurred  to 
the  complaint.  The  court  overruled  the 
demurrerto  the  complaint,  and  by  leave 
ot  the  court  the  defendants  refiled  their 
former  pleas.  The  record  does  not  inform 
us  that  plaiotlff  reflled  Its  former  demur* 
rer  to  the  pleas  of  defendants.  After  the 
defendants'  pleas  were  retiled,  as  shown 
in  tbe  Judgment  of  the  court,  the  only  en- 
try ts  that  "plaintl^,  by  its  attoraey,  de- 
murs to  said  pleas."  The  demurrer  or 
assignments  for  cause  of  demurrer  upon 
which  the  court  ruled  being  nowhere  stat- 
ed In  the  record,  wemust  presume, in  favor 
of  tbe  correct  ruling  of  tbe  court,  that  the 
demurrer  was  general  or  tDBufficleut,  even 
though  the  plea  might  have  been  bdd  de> 
fective  as  against  a  demurrer  properly 
framed.  MasterHou  v.  Gibson,  66  Ala.  56. 
We  must  consider  the  pleading  as  if  issue 
had  been  Joined  upon  all  the  pleas  except 
the  fourth,  without  tbe  interposition  ot  a 
snfflclent  demurrer.  The  seventh  plea  ol 
defendants,  not  to  mention  others,  was 
fully  sustained  by  evldeoce  which  was  not 
controverted. 

The  bill  of  exceptions  states  that,  la  con- 
sequence of  the  charge  given  by  tbe  court 
to  tbe  Jury,  the  plaintiff  "took  a  nonsuit, 
and  reserved  the  point  tor  the  determina- 
tion of  the  supreme  court  by  bill  of  excep- 
tion. "  The  record  ot  the  Judgment  Bhowa 
that  "plalntltt  In  ojwn  court  excepts  to 
the  ruling  of  the  court  overruling  Its  de- 
murrer to  the  pleas  Nos.  1,  2,  8,  6,  6,  and 
7,  and  also  excepts  to  the  charge  of  the 
court  to  the  Jury,  and  by  consent  ot  the 
conrt  tabes  a  nonsuit,  with  a  bill  of  ex- 
ceptions."  A  nonsuit  taken  In  conse- 
quence ot  adverse  rulings  on  the  pleading 
iB  voluntary*  and  does  not  fall  within  the 
statute  which  authurices  a  plaintiff  suffer* 
ing  a  nonsuit  to  reserve  by  bill  of  excep- 
tions rulings  of  tbe  court  for  review  on 
appeal  to  this  court.  8  Brick.  Dig.  p.  tf78, 
9  6,  and  authorities  cited.  A  nonsuit  was 
taken  in  consequence  of  tbe  charge  given 
by  the  court  to  the  Jury.  Tbe  currectneaa 
of  the  charKe  Is  properly  bef ore  ub  tor  re- 
Tlew,  In  view  of  tbe  pleading  and  the 
evidence,  there  was  no  error  In  the  charge 
given.  It  Is  not  every  act  done  by  a  for- 
eign corporation  In  tblB  atate  to  wblcb 


the  conati  tiitlon  and  Btntnte  applies, 
which  requires  that  It  shall  have  a  known 
place  ot  business  and  an  authorised 
agent.  Shoe  Ou.  v.  Ware,  92  Ala.  145.  9 
South.  Sep.  137.  The  statute  does  apply 
to  the  loaninf!  ot  money.  Nelms  v.  Mort- 
gage Co..  (Aia.)l»  Soutb.  Bep.  Ul.  Tbe 
application  of  the  foregoing  principles 
leads  to  an  afflrmanoe  of  tbe  case.  Af- 
firmed. 

  <M  AU.  S») 

HioGiNB  V.  Board  op  TsnsTSBBOF  Uni- 
YBRSiTT  or  Alabama. 

(Supreme  Court  af  Alabama.   Deo.  6,  1S91.) 
Pdblio  L1.NDS — QvAsta  —  Rights  aw  Oocetpants. 

Under  Act  Cong.  April  23,  1884,-gratiUiig 
lands  to  the  state  of  AJabama  for  the  state  uai* 
rersity,  and,  by  section  8,  declaring  that  the  pro- 
Tisiooa  of  the  oot  shall  not  apply  to  any  land  to 
which  the  right  of  homestead  entry  shall  have 
attached  In  favor  ol  any  person  who  Is  entitled 
to  suoh  homestead  entry,  and  wbo  is  occupying 
and  claiming  the  land  at  the  time  when  suvo  se- 
lections are  approved  by  the  secretary  of  the  in- 
terior, and,  la  oases  where  it  Is  foond  that  sncta 
claims  are  superior  to  the  rights  granted  the 
stato,  it  may  select  other  lands  in  lieu  thereof, 
and,  by  section  4,  providing  that  when  such  se- 
lections are  made  and  approved  the  title  shfUl 
vest  in  the  state,  one  who  has  occupied  govern- 
ment land  with  the  intention  of  obtaining  it  as  a 
aomestead,  but  who  has  filed  no  afildavit,  and 
made  no  payment,  and  performed  none  ox  the 
other  conditions  precedent  on  which  his  rights 
under  tbe  homestead  laws  are  made  to  depend, 
loses  all  right  to  obtain  the  land  by  failing  to 
contest  the  state's  selection  before  approval. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Shakfis,  Judge. 

Suit  by  Kllas  M.  Hlgglns  against  the 
Board  ot  Trustees  of  the  niilverslty  nf 
Alabama,  to  have  certain  lands  held  by 
respondents  declared  to  be  held  by  them 
BB  trusteeB  for  complainant*  and  to  have 
a  conveyance  thereof  made  to  complain- 
ant. Demurrers  to  tbe  bill  were  bos- 
talned.  and  the  bill  dismissed.  Complain- 
ant appeals.  AtHrroed. 

Brown  A  Crema,  for  appellant.  A.  E. 
Hargrove  and  I.  E.  Webb^  for  appellees. 

McGlbllan,  J.  We  will  concede,  for 
the  purposes  of  this  appeal,  that  tbe  com- 
plainant, appellant  here,  had  made  entry 
on  the  land  In  controversy  as  a  home* 
steader  prior  to  tbe  approval  of  Its  selec- 
tion by  agents  ot  the  state  of  Alabama, 
uDder  tbe  act  of  eoDgresB  of  April  28, 1884, 
"to  Increase  the  endowment  of  the  univer- 
sity of  Alabama  from  the  publle  lands  In 
said  state,"  and  that  he  had  cleared  and 
put  Improvements  upon  It  prior  to,  and 
was  cultivating  and  occupying  It  as  a 
home  at  the  time  ut,  the  approval  of  sucb 
selection  by  the  secretary  of  tbe  Interior, 
on  May  19, 1885.  It  iB  not  dear  from  tbe 
averments  of  the  bill  that  the  land  waa 
subject  to  homestead  entry,  but,  preter- 
mitting a  discussion  of  that  point,  the 
further  concession  will  be  made  that  the 
land  was  subject  to  such  entry.  There  Is 
no  pretense  advanced  by  the  bill  that  com- 
plainant did  aught  else  at  any  time  to- 
wards perfecting  a  homestead  entry  than 
to  enter  upon,  improve,  clear,  live  on, 
and  cultivate  the  land  with  the  Intention 
of  making  it  his  homestead.  No  declara-. 
tlon  was  ever  made  or  filed.  No  paj- 
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menta  required  by  the  statutes  ot  the 
United  States  to  perfect  entry  nod  entitle 
the  entryman  to  «  pa  tent  have  ever  been 
made.  Occupation  fur  the  length  of 
time,  and  eultlvatlon  and  Imprnvementa 
ot  the  character,  required  by  the  home- 
stead la  wa  arettae  facte,  linked  to  an  Inten- 
tion to  make  the  premises  his  home,  and 
the  sole  facts,  upon  which  the  demand  ad- 
vAncod  by  complainant's  bill  is  made  to 
reet.  That  demand  Is  that  the  legal  title 
to  the  land/ which  has  vested  In  the  trus- 
tees ot  the  university  ol  Alabama  by  ap- 
proval and  certification  by  the  secretary 
of  the  interior  of  the  list  conti^nlDg;  this, 
among  many  other  parcels,  to  the  state 
ol  Alabama,  and  by  an  act  of  the  legisla- 
ture ot  Alabama,  ahall  bp  divested  out  ot 
said  tmsteea,  and  vested  In  the  comidatn- 
ant.  Thiatltla  laof  the  absolute  fee.  with- 
out limitations  or  restrictions  upon  the 
uses  to  which  the  grantees  may  devote  the 
land,  or  upon  their  power  of  disposition, 
or  with  respect  to  the  charges  that  may 
be  made  upon  It  by  them,  or  which  the 
law  may  iropoHO  by  way  of  enforcing  lla- 
billtlee  incurred  by  them,  furtfaur  than  is 
Implied  In  the  general  purposes  of  the 
grant  to  provide  anltable  bnlldlngs  and 
appliances  and  an  endowment  fund  for 
the  nnlversity  of  Alabama.  This  title,  if 
passed  Into  the  complainant  as  prayed  In 
his  bill,  would,  of  course,  be  of  the  abso- 
lute fee,  discharged  not  only  ot  the  trusts 
with  which  It  Is  chained  In  the  bands  ol 
Itfl  present  holders,  but  alao  free  from  all 
limitations  ol  the  homestead  laws  of  the 
United  States.  The  land,  for  Instance, 
would  be  chargeable  for  indebtedness  of 
the  complainant  contracted  prior  to  the 
vesting  ol  the  title  In  him.  which  Is  special- 
ly provided  against  In  respect  of  home- 
steads. Rev.  St.  U.  S.  S  2296.  In  other 
words,  theeffect  nation  ol  the  prayorol com- 
plainant's bin  Involves,  not  bis  investiture 
ot  a  homestead  title,  but  of  an  ordinary  title 
in  lee-slmpie  to  the  land  In  question;  and 
he  wonid  become  not  the  homestead  own- 
er only,  but  the  owner,  without  restric- 
tion, of  80  acres  of  land,  which  might  be 
taken  from  blm  Immediately  by  Hie  en- 
forcement ot  an  antecedent  liability.  Not 
only  would  he  thus  acquire  an  estate  to 
which  he  was  not  entitled  from  the  gov- 
ernment on  the  facts  upon  which  his  claims 
rested,  and  which,  in  cuntrn  mention  of  the 
policy  of  federal  leglRlation  respecting 
homesteads,  might  at  oni'e  be  tnken  away 
from  blm,  but  that  estate  would  be  ac- 
quired without  the  performance  by  blm  ot 
the  conditions  precedent  upon  which  bis 
rights,  under  homestead  laws,  are  made  to 
depend.  It  fs  Jnst  as  essential  to  the  issu- 
ance of  a  patent  to  a  homestead,  or  to  the 
perfect  right  to  demand  a  patent,  that  the 
affidavit  required  by  Rev.  St.  U.  S.  §  2290, 
should  at  some  time  be  made,  and  that 
the  snm  ot  money  prescribed  by  that  sec- 
tion should  be  paid,  as  that  the  would  be 
entryman  should  comply  with  statutory 
requirements  as  to  occupation,  cultiva- 
tion, and  the  like.  Conceding  that,  nnder 
the  act  of  May  14.  1880.  (21  St.  at  Large, 
140,)  an  entry  may  be  Initiated  by  settle- 
ment alone,  and  that  the  declaratory  affi- 
davit above  referred  to  need  not  be  made 
Id  Hmtne,  It  by  no  means  follows  that  tbe 


necessity  tor  such  affidavit  Is  obviated. 
On  tbe  contrary,  we  are  clear  to  the  con- 
clusion that  the  sworn  declaration  must 
in  all  cases  be  filed  before  the  inchoate  en- 
try can  ripen  Into  such  right  as  draws  to 
it  title,  or  the  right  to  demand  the  Issn- 
anceof  a  patent.  And  so  with  the  money 
necessary  to  perfect  a  homestead  entry. 
Whether  the  entry  be  Initiated  by  formal 
Slings  and  possession  taken,  or  only  by 
settlement,  tbe  fees  must  be  paid  before  It 
can  be  perfected,  and  before  a  patent  can 
be  Issued  or  demanded.  As  we  have  seen, 
no  declaration  has  ever  been  made,  or  fees 
paid,  by  the  complainant.  He  cannot 
now  file  such  affldavlt,  and  make  such 
payment.  To  do  tso  would  not  entitle 
him  to  a  patent  from  tbe  United  States, 
because  the  government  has  no  tilde  to  the 
land.  The  defendants' attltudeand  rights 
respecting  tbe  property  manifestly  could 
not  be  nBected  by  any  declaration  or  pay- 
ments made  to  them,  sncb  as  the  statute 
reqnires  to  be  made  to  government  offi- 
cials. The  time  for  these  things  to  be 
done  by  the  complainant,  if  there  has 
been  any  socb  time,  has  forever  paaued. 
No  offer  to  do  them  is,  or  could  with  pro- 
priety have  been,  embodied  In  tbe  bill, 
Tet  tbe  complainant,  without  having 
complied  with  these  cofldltloDS  precedent 
to  the  right  to  demand  a  patent  for  a 
homestead  estate  in  the  land,  without 
having  put  himself  In  a  position  to  re- 
quire a  conveyance  ot  sncb  estate  from 
the  United  States,  having,  In  short,  no 
right  to  the  relief  prayed  as  against  the 
grantor  ot  the  defendants,  would.  If  the 
theory  of  his  bill  be  a  sound  one,  not  only 
effectuate  a  non-ezlstlng  and  never  exlet- 
Ingright  as  between  lilm  and  the  United 
States  against  the  letter's  grantees,  but. 
In  doing  so,  would  acquire  a  larger  estate 
In  the  land  than  he  would  have  been  enti- 
tJed  to  had  he  fully  complied  with  all  the 
requirements  of  the  homestead  laws.  A 
theory  upon  which  sncb  results  may  be 
worked  out  cannot  be  tolerated.  The 
true  doctrine  is  that,  until  the  complain- 
ant had  complied  with  all  the  statutory 
requisitions,— bad  filed  his  declaration 
and  paid  the  sura  of  money  required,  as 
well  as  occupied, cultivated, and  Improved 
the  land,  as  provided  in  the  statute,— he 
had  no  vested  rights  in  the  premises, — no 
rights  which  might  not  be  cut  off  and  de- 
feated by  a  grant  by  tbe  United  States  to- 
a  third  party,— and  hence  no  right  which, 
at  least  In  the  absence  of  fraud  or  gross 
mistake,becoald  assert  against  sncb  third 
party.  This  appears  to  be  the  under- 
standing of  congrras  In  all  cases  like  the 
present  one.  Statutes  like  that  Involved 
here  uniformly.  It  Is  believed,  contain  a 
saving  clause  for  the  protection  of  settlers 
or  homesteaders  whose  entries  are  In- 
choate. The  necessity  tor  such  clanse  Is 
uniformly  recognised,  and  this  recognition 
must  be  rested  on  the  consideration  that 
such  inchoate  entries  vest  no  entate  or  In- 
terest in  the  entryman,  since,  if  be  had 
vested  rights,  they  would  be  saved  to  him 
nnder  organic  guaranties.  In  the  absence 
ot  any  such  provision  in  tbe  statute.  And. 
in  all  reason,  it  must  be  tbe  law  that 
mere  settlers  on  the  public  domain,  with 
whatever  intention  and  to  what  extent 
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•oeTer  they  caltlrateand  Improve  the  land, 
acqolre  no  vested  rights  lo  the  premiHee, 
—no  rishts  which  can  be  supported 
affslnst  u  grantee  of  the  govemnieut.  It 
Is  an  anomtily  too  flagrant  to  receive  the 
sanction  of  any  court  that  the  United 
States,  agaliiBt  which  statntes  of  limita- 
tions do  not  run,  and  as  to  which  the  doc- 
trines of  adverse  possession  and  lachen 
have  no  application,  should  be  deprived 
of  the  title  to  land  by  the  mere  possession 
and  nse  of  It  by  others,  unaccompanied 
by  those  further  acts  on  the  part  of  the 
settler  which  the  statute  prescribes  as 
conditions  prfwedent  to  the  vesting  uf  his 
rights,  and  which  are  Intended  to  advise 
the  offlclals  charged  in  that  regard  of  the 
claim  desired  to  be  effectuate<l.  If  this 
could  be  done,  no  grant  of  public  lands 
could  ever  be  made  until  the  government 
had  made  tuqulaltlon  In  respect  of  every 
I^al  sabdlvislon,  and  ascertained  that  no 
settlement  had  been  made  upon  It;  and, 
If  the  position  of  complainant  be  correct, 
whenever  such  Inquiry  disclosed  settle- 
ment, no  grant  could  ever  be  made;  and 
this,  DotwltbstandlDK  the  settler  might 
never  comply  with  the  statutes  as  to  pay- 
ments, declaratory  affidavits,  and  proof  of 
occupation  and  cultivation.  That  this  is 
not  the  law  is  clear,  we  think,  loglrally. 
and  npon authority.  Newkirkv. Marshall, 
35  Kan.  77. 10  Pac.  Rep.  671 ;  Thrift  v.  De^ 
laney,  68  Cal.  1H8, 10  Pac.  Kep.  476;  Frlsble 
V.  Whitney,  9  Wall.  187. 189. 

It  Is  very  true  that  the  policy  of  the 
general  government  to  wards  persons  who 
have  settled  npon  and  reclaimed  public 
land  ought  to  be  and  Is  a  liberal  one. 
Congress  has  always  been  careful  to  con- 
serve tbeir  welfare,  and  to  secure  to  them 
tbe  frultn  of  tbeIr  labor  by  which  such 
land  Is  made  prodaetlve;  bnt,  no  vested 
rights  adverse  to  the  United  States  being 
Involved,  It  lies  In  the  unfettered  election 
of  congress  to  say  to  what  extent  such 
conservation  Is  to  be  carried,  and  to  pre- 
scribe the  terms,  conditions,  and  methods 
under  which  It  la  to  be  etfertuated.  Pur- 
BOlng  that  bn>ad  and  liberal  policy  which 
baa  always  obtained  In  these  matters, 
coogreu  bas  provided.  In  tbe  third  and 
fifth  sections  of  the  act  granting  lands  to 
Alabama  for  tbe  state  nulverslty,  the 
manner  In  which  land  selected  by  the  state 
upon  which  settlements  hare  been  made 
may  be  reserved  out  of  the  grant  and 
saved  to  settlers.  Section  8  is  as  follows: 
"Tbat  the  provisions  of  this  act  sball  not 
appl^  to  any  legal  subdivision  of  land  to 
which  the  right  of  homestead  entry  or 
pre-emption  shall  have  attached  In  favor 
of  any  person  who  Is  entitled  to  such 
homestend  and  pre-emption  entries,  and 
who  Is  occupying  and  claiming  such  sub* 
division  of  the  public  lands  in  Alabama  at 
the  time  wben  such  selentloos  are  ap- 
proved by  tbe  secretary  of  tbe  Interior; 
and  In  cases  where  it  Is  found  that  sucb 
claims  are  superior  to  the  rights  of  the 
state  of  Alabama,  herein  granted,  the  said 
state  may  select  other  lauds  In  lien  there- 
of, and  in  like  quantity,  elsewhere  In  said 
■  state,  from  the  public  land  of  the  United 
States,  so  as  to  make  up,  as  nearly  as  may 
be,  tbe  total  namber  of  acma  of  land 
ffranted  In  tbte  act  to  aald  state."  Sec- 


tion 6  provides  "that  the  secretary  of 
the  Interior  is  empowered  to  make  all 
needful  and  proper  regulations  and  rules 
for  carrying  this  act  Into  effect,  and  tor 
the  decision  of  all  questions  that  may 
arise  as  to  tbe  right  of  the  state  of  Ala- 
bama to  any  lands  that  maybe  claimed 
under  the  provisions  of  this  act;"  and  by 
section  4  of  the  act  It  Ih  provided  "that 
when  the  selections  of  said  lands  are  so 
made,  {1.  e.,  by  the  agents  of  tbe  state 
whose  duty  It  is  to  report  lists  of  selec* 
tlons  to  the  comrolBsloner  of  the  general 
land-office,)  and  are  approved  by  the  secre- 
tary of  the  Interior,  the  title  to  the  same 
shall  vest  In  the  state  of  Alabama,"  for 
tbe  benefit  of  the  university,  as  prescribed 
in  *,be  act.  These  provisions  came  before 
Acting  Secretary  of  tbe  Interior  Joslyn  In 
JaDnary,ltffi5,  for  consideration  and  Inter- 
pretation In  respect  of  the  rights  of  set- 
tlers upon  lands  so  selected,  and  the  time 
and  manner  of  their  assertion.  The  pre- 
cise question  involved  was  whether  the 
rights  of  one  claiming  entry  Initiated  by 
occupation  only  were  foreclosed  and  for- 
ever barred  by  the  approval  of  the  selec- 
tion of  tbe  particular  iiabdlvlelons  by  the 
secretary ;  and  the  conclusion  reached 
was-fchat  tbe  statute  contemplated  and 
provided  tor  a  contest  of  the  selection  only 
before  such  approval ;  that  the  oaoa  of 
Instituting  and  prosecuting  the  contest 
was  upon  the  settler;  that,  If  no  contest 
was  lustltuted  in  a  given  Instance  prior 
to  tbe  secretary's  flnal  action  on  the  selec- 
tion, "the  selection  took  the  land, "  and  it 
was  his  duty  to  approve  tbe  same,  and 
tbat  thereby  tbe  absolute  title,  freed  from 
the  unpropounded  claims  of  the  settler,  at 
once  vested  in  the  state  of  Alabama.  The 
secretary,  referring  In  bla  opinion  to  sec- 
tion 8  above  set  out,  said:  **! construe 
this  to  mean  that  the  selection  is  oitltled 
to  be  admitted  and  reported,  subject  to 
the  inchoate  claim  which  has  been  or  may 
be  filed  within  the  time  required  by  law, 
although  subsequently  to  the  date  of  se- 
lection ;  and  tbat.  If  such  claim  Is  not  per^ 
fected,  or  prosecuted  In  good  faith  by  the 
observance  of  legal  requirements,  up  to 
tbe  date  of  approval  of  the  selection,  tbe 
latter  will  prevail,  and  take  tbe  laud ;  for 
the  act  goes  on  to  provide  that,  'In  cases 
where  It  is  found  that  such  claims  are  su- 
perior to  the  rights  of  tbe  state  of  Ala- 
bama herein  granted,  the  said  state  may 
select  other  lauds  In  lien  thereof,  and  Id 
like  quantity,'  etc.  This  provision  evi- 
dently contemplates  an  adjudication  of 
the  claim  of  the  settler  upon  selHcted  lands, 
and  an  award  as  to  superioricy;  with  the 
privilege  to  the  state.  If  the  Issue  be 
against  her  right,  to  select  lieu  lands  to 
make  up  the  quantity  so  stricken  from  her 
lists.  Now  a  lieu  selection  Isnot  made  be- 
cause of  orlf^nal  refusal  to  admit  to  rec- 
ord, but  In  place  of  one  admitted,  and  af- 
terwards stricken  therefrom.  If  this  be 
BO,  It  is  evident  that  the  onua  Is  upon  the 
settler  to  prefer  his  claim,  show  his  com- 
pliance, and  receive  his  award,  at  least  Id 
so  far  as  to  grive  legal  notice  of  itsezlst- 
eoce  by  proper  filing,  without  requiring 
[as  had  been  done  by  the  commissioner  of 
tbe  general  land-office,  whose  action  Id 
that  oehalf  was  being  rerlsed  by  the  aecre- 
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tary]  adTertUetnent  of  tbe  Hats,  or  pr»- 
llmlaary  affldarlt  aa  to  non-sottlement 
apoD  the  lands  as  matter  of  fact.  **  We  are 
not  aware  that  this  coMtroctlon  of  the 
fltatnte  by  the  department  cbareed  with 
ItB  execution  haa  ever  been  departed  frooi. 
Many  dflclslooa  of  the  Interior  department 
have  been  referred  to  In  arfEonieDt,  and 
cited  un  the  briefs  of  connsel,  but  they  In- 
TOlTe  only  the  rights  of  the  settler  as 
against  the  United  States  lo  the  absence 
of  a  grant  by  the  gorernment  to  a  third 
party,  and  hence  in  the  absence  of  an  ad- 
verse claimant.  Such  was  the  Caae  of 
Newman,  H  Dec.  Dep.  Int.  448.  We  have, 
In  the  oatset  of  this  opinion,  conceded  the 
proposition  advanced  by  this  cuse,  the 
gtgt  ot  which,  when  applied  to  the  rela- 
tions existing  between  tbe  complainant 
and  tbe  govCTammt,  Is  that.  If  the  title  to 
the  land  In  contruversy  were  still  In  the 
United  States,  he  would  be  entitled,  by 
complying  with  the  homestead  laws  In 
respect  of  filing  the  declaratory  affidavit, 
malclnfl!  payment,  and  proving  settlemeat, 
etc.,  to  have  a  patent  Issued  to  him.  Bnt 
that  ia  not  to  say  that  he  may  do  these 
things  after  tbe  land  has  been  granted  to 
another,  and  have  a  patent  from  the  gov- 
ernment, or  that,  without  doing  these 
things,  he  may  uow  hare  tbe  grantees  of 
the  government  convey  the  land  to  falm. 
On  tbe  contrary,  one  of  the  factors  In  the 
conclnslon  reached  In  the  Newman  Case 
was  tbe  faet  that  no  adverse  claim  to  the 
land  existed.  Even  if  decislonB  of  the  In- 
terior department  have  been  made  at  va- 
ilance  with  tbe  construction  put  on  this 
act  by  Acting  Secretary  Joslyn,  we  would 
feel  in  no  d^ree  constrained  to  follow 
them.  We  regard  that  cunstractlon  as 
eminently  aoand.  The  approval  o;  selec- 
tions by  the  secretary  vi  the  Interior  Is, 
from  the  clear  Intendment  of  tbestatote, 
a  Jadidal  act.  Congress,  having  plenary 
power  In  tbe  premises,  haH  said  to  the  set- 
tler that  bis  moral  right  Is  recogniied ; 
that  be  should  have  an  opportunity  to 
bring  forward  his  claim;  that  be  was  en- 
titled to  Ills  day  In  court,  so  to  speafc ; 
and  that,  II  he  tall  to  avail  himself  erf  the 
opportottlty  thus  afforded,  as  a  matter  ot 
favor  and  grace,  to  propound  bis  claim, 
and  have  tbe  uonrt,  tbe  secretary  of  tha 
Interior,  to  adjudge  the  saving  clause  of 
tbe  statute,  It  shall,  in  effect,  be  adjudged 
whether  he  is  within  or  nut.  that  he  is 
not.  and  that  "theaelection,"  and  not  he, 
"takes  tbe  land."  This  Is  tbe  meaning  of 
the  act  construed  by  tbe  acting  secretary, 
and  as  we  construe  It.  Tbe  result  reached 
by  this  construction,— tbe  resting  of  title 
In  tbe  state,  Dotwltb^tandlng  a  settle- 
ment. If  the  settler  fail  to  contest  the 
state's  selection  l>efore  approval, — Is  not 
only  supported  by  the  terms  ot  section  8 
of  tbe  act,  bnt  Is  further  reinforced  by  the 
explicit  provision  of  section  4,  that  aucb 
approval  vests  the  title  In  the  state.  The 
title  referred  to  Ls  the  unincumbered  fee  In 
■the  United  States,  against  which  tbe  set- 
tler haa  no  vested  rights,  as  we  have  seen, 
bat  only  tbe  right  given  him  as  a  matter 
of  grace  by  tbls  statate  to  defeat  tbe 
state's  sdectloo  by  seasonably  propoond- 
Ing  his  claim  before  the  officer  who  Is  re- 
anlrad  to  approve  the  seleetlon. 
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As  was  pointed  ont  In  tbe  opinion  ot  the 
Judge  of  the  city  court,  some  very  anoma- 
lous coDseqnencea  would  anane  from  a  con- 
struction which  would  admit  of  tbe  ap- 
proval of  the  secretary  of  the  Interior  be- 
ing contested  and  defeated.  In  tbe  first 
place,  such  approval  is  the  end  of  the  law. 
It  is  tbe  fldal  act  by  which  title  passes  In- 
to the  state,  and  by  which  the  purpose  ot 
congress  Is  completely  eltectnated.  That 
done,  the  state  Is  Invested  with  title  to 
46,080  acres  of  land,  the  quantity  granted 
by  tbe  act,  and  every  term  ot  tbe  act  Is 
filled.  Thereafter  no  authority  exists  In 
the  estate  to  make  other  selectluns,  aud 
none  in  theseeretary  ot  the  Interior  to  ap- 
prove other  selections  If  mads.  To  allow 
settlers  who  have  tailed  tu  assert  their 
claim  npon  tiie  reasonable  opportunity 
attorded  them  by  the  act  prior  to  approval 
to^bring  them  forward,  and  have  them  ef- 
fectuated subsequently  thereto,  would  be 
to  reduce  the  grant  mnde  to  tbe  state  to 
that  extent.  It  was  stated,  In  argument, 
that  there  are  many  settlers  on  lands  se- 
lected and  approved,  whose  claims  are 
Identical  with  complainant's,  and  who  are 
awaiting  the  decision  of  this  case.  It  the 
position  ot  complainant  be  correct,  the 
state  would  get  very  mnch  less  than  the 
46,080  acres  granted  i  y  congress,  since 
there  Is  no  authority  in  the  act  tor  the  se* 
lection  ot  IIpu  lands  to  make  up  for  land 
thus  taken  from  tbe  state.  Such  a  con- 
struetlun  violates  the  letter  and  spirit  of 
the  statute,  and  cannot  be  tolerated.  An- 
other anomalous  result  is  well  stated  by 
the  city  Judge.  Hesnys:  "After  the  title 
baa  so  passed,  [by  the  approval  of  selec- 
tion,] aud  in  a  suit  to  which  the  United 
States  is  not  a  party.  It  could  not  be 
bound  by  tbe  decree  of  any  coart  so  as  to 
require,  or  even  to  aathorlie,lt8ofBcers  to 
approve  other  selections  In  lien  ot  lands 
divested  ont  of  the  state  by  such  decree. 
OtherwlBo,  It  would  be  within  tbe  power 
of  the  state's  agents  to  select  other  lands 
in  the  same  condition,  and  the  settler  may 
go  into  a  court,  and  by  Its  decree  clothe 
himself  with  tbe  title,  and  like  proceedinga 
could  be  continued  nntU  every  such  set- 
tler In  the  state  has  been  Invested  with 
the  title  to  the  land  occupied  by  him  with- 
out any  further  compliance  with  the  laws 
and  regulations  of  the  United  States:** 
and  this  process  might  be  continued  ad 
iuQoitum,  or  until  tbe  public  domain  of  the 
state  had  been  exhausted  and  passed  into 
Individual  proprietorship,  withont  any 
semblance  ot  compliance  on  tbe  part  ot 
the  Individual  with  provisions  of  tbe 
homestead  laws  wblcb  are  essential  con- 
ditlouM  precedent  to  the  acquisition  of  any 
estate  under  them.  These  considerations 
serve  to  IIIuBtrate  tbe  absurd  possibilities 
of  tbe  construction  contended  for  by  the 
apppllant,  and  to  demonstrate  the  sound- 
ness of  tbe  contrary  view,  which  we  have 
elaborated.  Adopting  that  view,  we  hold 
that  whatever  right  or  claim  the  com- 
plainant had,  conceding  that  he  had  any, 
was  cut  oft  by  tbe  Judicial  ascertainment 
of  the  secretary  of  tbe  Interior,  evidenced 
by  bis  approval  ot  tbe  selections,  that  thu 
land  In  question  was  subject  to  the  selec- 
tion of  tbe  state;  that  the  state  took  an 
absolute  title  In  fee,nnlnenmbwed  and  un- 
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affected  by  the  fact  of  complalnaDt's  prior 
settlement  on  the  land,  and  tbat,  this 
title  having  passed  to  the  dorendants,  the 
trustees  of  the  anlverslty  of  Alabama, 
they  are  beneficially, as  well  as  nomlDally, 
the  owners  of  the  property,  against  the 
complainant  and  all  the  vporld. 

The  decree  of  the  city  court  dlsmlasiDff 
the  bin  Is  accordingly  affirmed. 


(U  Ala.  «7)   

SCABBRODOH  T.  ALABAMA  MiDUND  BT.  CO. 

CSuprsme  Court  of  AUaxuna.   Dea  IS,  18QL) 
Jximr  TO  BaoLon— NB<n.imraB  ow  iHDBPBim- 

BNT  COKTRAOTOB. 

In  &n  action  for  personal  tnlarles,  It  ap- 
peared that  B.  &  Co.  were  subcontractors  of  A.  T. 
&L  Co.  in  constructing  defandast's  railroad;  that 
plaintllf  was  Injured  while  a  passenger  on  a  pass 
Issued  hj  B.  &  Co.  over  a  portion  of  the  road  yet 
in  their  p^>ssession  and  under  their  control,  on  a 
train  fnraished  by  dafeodant  to  B.  &  Co.  and  A. 
T.  ft  L  Co.,  as  a  construotlou  train,  through  the 
negligence  ol  an  engineer  emploTOd  by  and  un- 
der control  of  the  latter  company.  Held,  that 
defendant  was  not  liable. 

Appeal  from  circuit  court,  MontKomery 
county;  John  P.  Huubahd,  Judge. 

Action  for  personal  Injuries  by  Simon 
Scarbrough  against  tbeAlabama  Midland 
Railway  Company.  Defendant  had  judg- 
ment, and  plaintiff  appeals.  Affirmed. 

Sajrre  A  Pearaoa^  tor  appellant.  A.  A, 
Wiley,  for  appellee. 

Walkeb,  J.  The  plaintiff  bad  been  em- 
ployed by  J.  M.  Brown  Sc.  Co.  as  a  laborer 
in  the  construction  ol  the  Alabama  Mid- 
land Railway  up  to  the  time  when  be  re- 
ceived from  them  a  pass  from  Ramer, 
where  he  bad  been  In  camp,  to  Balnbrldice, 
Ga.  He  leot  on  the  train  on  which  the 
pass  was  to  be  used,  and  received  personal 
Injuries  In  a  collision  between  that  and 
another  train.  The  portion  of  the  rail- 
way on  which  the  coUlsloa  occurred  was, 
at  that  time,  still  In  process  of  construc- 
tion, and  was  In  the  possession,  exclusive 
control,  and  management  of  Brown  & 
Co.,  who,  as  Independent  contractors, 
were  engaged  In  building  the  rail  way  from 
Sprague  Junction,  Ala.,  to  Bainbrldge, 
Oa.  The  contract  of  Brown  &  Co.  was 
with  the  defeudant  and  the  Alabama  Ter- 
mlnat&  ImprnvementCompany.  Prior  to 
the  date  ol  the  plaintiff's  Injury,  tbe  por- 
tion of  the  railroad  from  Balnbridge,  Oa., 
to  Ozark,  Ala.,  bad  been  completed  and 
turned  over  by  Brown  &  Co.  to  tbe  Ala* 
bamaTermlnal  &  ImprovementCompany, 
and  that  company,  as  a  construction  com- 
pany, was  then  operating  this  completed 
portion  of  the  line.  The  collision  occurred 
between  Osark  and  Sprague  Junction. 
The  contractors  bad  laid  the  track  over 
this  last^amed  portion  of  the  line,  and 
they  were  running  construction  trains 
uvtir  It,  but  this  part  of  tbo  railway  was 
still  uncompleted,  and  had  not  been  turned 
over  to  the  constraction  company  or  to 
the  defendant  rail  way  company.  A  clause 
of  the  contract  with  Brown  &  Co.  was  In 
these  words:  **Th6  railway  company  to 
tamlEh  englnea  and  cars,  with  train  sap- 
plies,  with  engineer  and  fireman,  ond  such 
other  force  as  may  be  required  to  handle 
aald  train,  free  of  cbarjce,  fur  the  trana- 


portation  of  men  and  material  In  the  eon 
structlon  of  tbe  ruad,  snch  trains  to  be 
subject  to  the  order  of  the  contractor  dur- 
ing construction."  The  bill  of  exceptions 
states  that  the  two  construction  trains 
which  collided  were  furnished  to  Brown 
&  Cu.  under  and  In  accordance  with,  and 
In  tbe  manner  prescribed  by,  the  contract. 
It  appears,  however,  wttboat  contradic- 
tion, that  the  engineers  of  tbe  two  con- 
struction trains  which  collided  were  em- 
ployed and  paid,  not  by  the  defendant, 
but  by  the  Alabama  Terminal  &  Improve- 
ment Company,  and  that  that  company 
alone  had  tbe  power  to  discharge  them. 
The  evidence  tended  to  show  that  the  col- 
lision was  attributable  to  tho  ne^ganee 
of  the  engineer  In  charge  of  the  train  up- 
on which  the  plaintiff  was  riding.  That 
the  defendaat  was  anthorlzed  to  commit 
the  work  of  building  Its  road  to  Independ- 
ent contractors  Is  not  questioned;  and 
that  J.  M.  Brown  &  Co.  occupied  tbe  posi- 
tion of  independent  contractors,  In  refer- 
ence to  tbe  work  In  which  they'  were  en- 
gaged,  la  clear  beyond  dispute.  For  their 
negligeuce,  or  For  tbe  negligence  of  thttlr 
employes.  In  doing  the  work  contracted 
for,  the  defendant  is  not  liable.  Railroad 
Co.  V.  Chasteen,  88  Ala.  591,  7  South.  Rep. 
S4.  Tbe  plaintiff  accepted  the  pass  from 
them,  and  was  looking  to  them  for  his 
carriage.  There  la  nothing  to  Indicate 
that  be  understood  that  the  defendanthad 
anything  to  do  with  his  transportation. 
The  claim  that  tbe  Injury  complained  of 
Is  attributable  to  the  negligence  of  the 
employes  of  the  defendant  Is  not  support- 
ed by  any  tendency  of  the  evidence.  Tbe 
statement  In  the  bill  of  exceptions  to  the 
effect  that  the  train  on  which  the  plainllfl 
was  riding  was  furnlsbed  to  Brown  &  Co. 
In  accordance  with  the  terms  of  the  eon- 
tract  with  them  cannot  be  construed  to 
involve  tbe  assertion  that  tbe  engineer  in 
charge  of  that  train  was  employed  by  tbe 
defendant  or  was  snDject  to  its  orders; 
for  the  proof  shows  clearly  and  distinctly 
that  the  engineer  was  not  an  employe  of 
the  d^ndant  at  aU,  and  was  not  subject 
to  its  orders.  He  was  th«  servant  or  em- 
ploye of  another  party.  The  defendant 
did  not  select  him,  or  have  the  right  to 
discharge  taira  or  to  control  his  work,  and 
he  was  engaged  in  doing  tbe  work  of  an 
independent  contractor.  The  rMult  of  an^ 
plying  the  tests  for  determining  whether 
one  person  Is  to  be  regarded  as  the  serv- 
ant of  another  Is  that  that  relation  la  not 
shown  to  have  existed  between  tbe  defend- 
ant and  tbe  negligent  engineer.  The  fact 
that  the  engine  and  train  belonged  to  the 
defendant  Is  not,  by  itself,  sufficient  to 
charge  tbe  defendant  for  tbelr  negligent 
operation  In  tbe  work  of  constmctlng  the 
road.  There  la  a  class  of  cases  In  which 
the  negligence  of  tbe  driver  or  manager  of 
a  vehicle  Is  held  to  be  chargeable,  not  to 
the  hirer  thereof,  who.  at  the  time,  was 
getting  the  benefit  of  its  use,  and.  In  a  lim- 
ited sense,  directing  its  movements,  but  to 
tbe  owner  or  proprietor  who  bad  intrust- 
ed the  general  management  and  control 
of  the  vehicle  to  his  own  servant.  In  such 
cases  the  owner  or  proprietor  Is  held  re- 
sponsible becaase  the  driver  or  manager 
was  really  his  agent,  and  was  acting  In 
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hia  Berriee;  and  the  hirer  of  the  vehicle 
cannot  be  regarded  ae  the  master  ol  the 
drlrer  or  mfnagfr.  or  as  controlling  the 
conduct  of  the  latter  In  the  matter  wherein 
he  was  negligent.  Land  Co.  v.  Mingea, 
89  Ala.  621.  7  Sonth.  Rep.  666;  Littler. 
Hackett,  116  U.  S.  36C.  6  Sup.  Ct.  Rep.  391 ; 
Railroad  Co.  t.  Norwood,  62  Mies.  665. 
When,  however,  the  person  la  charge  ol  a 
vehicle  is  not  In  fact  the  employe  ol  the 
owner  thereof,  and  Is  not  sobject  to  his 
orders  or  control,  and  the  vehicle  le  really 
operated  by  the  hirer  or  bailee  thereof  In 
the  lawful  exercise  of  a  complute  and  ex- 
clnetve  dominion  over  it,  then  one  who  is 
Injured  In  conseqaenee  ol  the  negligent 
management  of  the  vehicle  cannot  bold 
the  owner  responsible  therefor,  because 
the  negligence  Is  not  that  of  the  owner 
or  his  agent  or  servant.  The  train  on 
which  the  plalntIR  was  riding  was  subject 
to  the  orders  of  the  contractors  while  it 
was  used  as  a  construction  train.  They 
controlled  Its  operation.  It  was  doing 
service  for  them  alone.  It  was  operated 
as  an  agenej  to  execute  their  will  and  to 
do  their  work.  It  was  engaged  In  an  em- 
ployment over  which  J.  M.  Brown  &  Co., 
as  Independent  contractors,  had  the  gen- 
eral control,  with  the  right  to  direct  what 
should  be  done,  and  the  manner  of  doing - 
it.  As  a  general  rule,  the  owner  of  prop- 
erty may  snrrender  to  another  the  cun* 
trol  thereof,  and  of  the  employe  who  Is 
Intrusted  with  the  management  of  It. 
There  are  special  cases  in  which  the  law 
docs  not  permit  such  a  snrrender  of  con* 
trol,  or  holds  the  owner  responsible  for 
the  management  of  the  property,  tbongh 
It  Is  actually  controlled  by  another;  as 
where  the  law  chaises  the  owner  with  the 
day  ol  performing  the  service  In  which  the 
property  la  used,  or  where  the  work  In 
which  the  property  Is  to  be  naed,  under  a 
contract  with  the  owner,  la  necessarily  or 
Intrinsically  dangerous.  Mayor,  etc.,  v. 
McCary,  84  Ala.  469,  4  Sonth.  Rep.  680. 
Unless  the  owner  Is  held  to  responsibility 
upon  Bome  snch  consideration,  the  rule 
which  le  sustained  by  the  weight  of  the 
aotborities  la  that,  though  the  property 
of  one  person  which  Is  used  In  a  special 
service  for  another  is  at  the  time  managed 
or  operated  by  an  employe  of  the  owner 
or  proprietor,  yet  it  such  employe.  In  re< 
gard  to  the  particular  matter  In  which  he 
la  engaged.  Is  under  the  control,  not  of  hIa 
general  master,  but  ol  the  person  for 
whom  the  special  service  la  rendered,  who, 
in  refermce  to  the  details  of  that  work, 
bad  the  management  thereof  as  an  Inde- 
pendent contractor,  then  stich  property  Is 
to  be  regarded  as  naed  In  the  aervlce  of  the 
Independent  contractor,  and,  aa  to  that 
particular  service,  the  employe  Is  to  be  re- 
garded as  the  servant,  not  of  his  general 
master,  but  of  the  Independent  contractor 
whoae  work  he  Is  doing.  In  aueh  case  the 
contractor  has  the  actual  management. 
In  details,  of  the  property  while  It  Is  used 
In  his  basiness,  and  the  person  In  direct 
charge  of  the  property  Is  Identified  with 
him  as  his  servant  as  to  that  special  serv- 
ice. In  applying  the  rale  Inat  stated,  sev- 
eral Goarts  naTe  held  that  a  railroad com< 
pany  Is  not  liable  for  damages  resaltlng 
from  the  v^llgent  managraient  ol  one  of 


Ita  trains  used  and  controlled  byconstruc- 
tion  contractors  for  construction  purposes 
on  a  portion  of  Its  road  built  under  con- 
atructlon  contract,  and  not  yet  turned 
over  to  the  railroad  company,  though  the 
train  employes  are  hired  and  paid  by  the 
railroad  company.  Powell  v.  Constrac- 
tlon  Co.,  88  Tenn.  692.  13  S.  W.  Rep.  691; 
Cunningham  v.  Railroad  Co.,  51  Tex.  5U3; 
MlUer  V.  Railroad  Co..  76  Iowa,  665,  39  N. 
"W.  Rep.  188;  HItte  V.  Railroad  Co.,19  Neb. 
620,  28  N.  "W.  Rep.  284;  14  Amer.  &  Eng. 
Enc.  Law,  838.  The  present  case  does  not 
call  for  the  application  of  the  rule  stated 
lu  the  authorities  Just  cited,  for  the  person 
who,  on  the  evidence,  was  guilty  of  negll' 
gence  of  which  the  plaintiff  complains  was 
not  In  any  sense  the  servant  of  the  defend- 
ant; and.  In  the  circumstances  disclosed. 
It  Is  plain  that  the  defendant  cannot  be 
charged  with  responsibility  merely  be- 
cause the  train  on  which  the  platntllT  was 
riding  was  the  property  of  the  defendant. 
The  defendant  did  not  have  any  such  con- 
trot  of  the  trains  as  to  render  it  charge- 
able with  thdr  negl^^nt  management. 
Them  was  no  error  in  the  charge  given  by 
the  circuit  court  at  the  request  ol  the  do> 
fendant.  Affirmed. 

i»  AU.  Ul) 


D0MAI.D  et  al.  T.  Nklbon  et  ah 

(Supreme  Court     AlxAama.  Dec  15, 1891.) 

GABmsHUBMT— Sbsvics  ot  Wbit— Pleadikg — ^Is- 
Buss— ScvnciBNOT  OF  Afftoavit. 

1.  Under  Code,  $  394S,  which  provides  that 
attachments  may  be  ezecDted  by  summoning  any 
person  indebted  to  defendant,  or  having  In  his 
possession  any  money  or  effects  belonging  to  de- 
fendant, the  issue  of  the  attachment,  and  its  pos- 
session by  the  ofBcer,  are  essential  prerequisites 
to  a  valid  execution  by  service  of  garnisbinent. 

S.  Where  service  of  gamisbment  process  Is 
void  for  the  non-ezistenoe  of  an  attachment,  auoh 
defect  may  be  pleaded  in  abatemenL 

8.  Leave  to  file  a  replication  to  a  plea  in 
abatement,  after  the  expiration  tf  the  time  al- 
lowed by  mle,  rests  in  the  discretion  of  the 
court,  and  Its  exercise  is  not  reviewable  on 
peal. 

4.  An  affldavitof  plaintlft  deuylne  the  troth 
of  a  gamlsbee'B  disclosure,  which  aUe^  that 

on  a  certain  day,  several  months  prior  to  the  serv- 
ice of  the  fmraishment,  the  garnishee  bad  money 
in  his  hands  belonging  to  defendant,  is  losulfi- 
olent  as  a  basis  for  an  issoe  under  Code,  |  9081, 
which  provides  that  plaintiff  shall  make  oath  In 
what  respect  the  answer  is  untrue. 

fi.  Where  a  garnishee  made  disclosure,  al- 
leging ownership  of  the  property  sought  to  be 
reached  in  a  third  party,  and  plaiotifl  declined 
to  controvert  the  truth  of  such  disclosure  "by  a 
sufflolentausworthereto,  pursuant  to  Code.  |  2981, 
or  to  proceed  against  the  Uilrd  party  by  notice, 
pursuant  to  section  2984,  the  garmshee  was  prop- 
erly discharged. 

Appeal  from  circuit  court.  Mobile  coan- 

ty;  W.  E.  Clabkb,  Judge. 

Action  In  attachment  by  Donald  Bros. 
&  Co.  against  James  Nelson  &  Sons,  de- 
fendants, and  W.  H.  Llenkautt  &  Sons, 
garnishees.  From  an  order  sustaining 
the  garnishees*  pleas  In  abatement,  and 
overruling  plaintiffs'  demurrer  to  such 
pleas,  plaintiffs  appeal.  Affirmed. 

Faith  &  Ervlne,loT  appellants.  Pillans, 
Torrey  «ft  Ba,n&Wt  for  appellees. 

Clopton,  J.  Appellants  having  made 
before  the  clerk  of  the  dreult  court  the 
requisite  affidavit  and  bond  to  obtain  an 
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attachment  t..._.iiBt  the  estate  of  James 
N^soD  &  SoiiB»  tbe  Plerk,  wltboat  Issnlnff 
an  attachmeut  writ.  Issued  a  sarnlsliuient 
proceiw.  directed  to  and  commaudluK  tbe 
aherin  to  snminon  W.H.  Lieokaalt  &  Suns 
aa  garulHhees.  Tbe  proceuB  haTtng  been 
served,  tbe  garnlsbees  aijpeared  and  filed 
pleas  iu  abatement,  settlns  np  tbat  no  at- 
tachment was  IsBQed,  and  tbat  the  sberiff 
was  without  aothority  to  serve  the  sum- 
mone  of  f^arnlsbment.  Plaintiffs  first 
moved  to  Htrlke  out  tbe  pleas,  and  then 
demurred.  Both  tbe  motion  and  tbe  de- 
murrer were  overruled.  On  a  subsequent 
day  tbe  garnishees  were,  on  tbelr  motion* 
dlscbarjEed  upon  their  pleas  in  abatement, 
DO  replieutloD  thereto  havlDK  been  filed, 
nor  issue  tatceo  thereon,  within  tbe  time 
required  by  the  rules  and  practice  of  the 
court.  During  the  hearing  of  this  mo- 
tion, plaintiffs  asked  leave  to  file  a  replica- 
tion, which  was  refused.  The  exceptions 
to  tbeue ,  several  rulings  constitute  tbe 
first  tonr'aB8<>;nmeut8  of  error. 

Section  2945  of  tbe  Code  provides  that 
attachments  may  be  levied  on  tbe  real 
estate  or  personal  property  of  tbe  defend 
ant,  or  may  be  executed  by  summoning 
any  persun  indebted  to  him,  or  liable  to 
him  on  a  contract  of  either  of  the  kinds 
specified,  or  having  in  his  possession  or 
under  bla  control  any  money  or  effects 
belonging  to  tbe  defendant.  Under  tbe 
Btatatc,  garniflbment  Is  a  mode  of  levying 
an  original  attachment.  Tbe  sheriff  can- 
not make  a  valid  levy  on  real  or  personal 
property,  or  by  garuishment,  without 
having  in  bis  possession  tbe  attachment 
authorizing  It.  His  power  and  duty  arise 
when  tbe  attachment  Is  placed  In  his 
bands.  Until  then  he  has  no  authority  to 
act,  and  becomes  a  trespasser  if  be  seises 
the  property  of  the  defendant.  The  issue 
of  the  attachmeut  and  poaseBSfon  by  the 
sheriff  are  essential  prerequisites  to  a 
valid  execution  by  service  of  garnishment. 
Wales  V.  Clark.  4.<I  Conn.  183;  Drake, 
Attacbm.  g  183a.  The  attachment  must 
be  levied  by  the  officer  to  whom  tbe  writ 
to  directed;  and,  when  execnted  by  gar- 
nishment, the  officer  levying  mast  official- 
ly sign,  as  well  as  serve,  the  summons  re- 
quiring thegarnisheeto  appear  within  the 
time,  and  answer  as  to  tbe  matters  pre- 
scribed la  section  2946,  and  Indorse  such 
service  on  tbe  attacbment  writ.  Gar- 
nishment Is  a  statutory  proceeding,  and 
cliD  be  Issued  only  In  the  cases  and  by  the 
officer  authorized  by  statute.  The  clerk 
has  authority  to  Issue  a  garnishment 
when  In  aid  of  a  peudlng  suit,  or  on  a 
Judgment,  or  In  cases  In  which  the  process 
Is  merely  anxiliary ;  but  such  authority  Is 
not  conferred  when  It  Is  resorted  to  as  a 
mode  of  levylngf  an  original  attachment. 
Tbe  clerk  is  as  much  wlthoot  authority  to 
direct  or  command  tbe  sheriff  to  execute 
the  attachment  by  aommonlng  any  par- 
ticular person  as  garnishee  as  he  Is  to  di- 
rect or  command  on  what  property  the 
sheriff  shall  levy.  His  authority  ceases 
wltb  tbe  Issue  of  the  attachment.  He  Is 
not  authorised  to  do  any  act  thereafter  In 
reference  to,  or  involving,  tbe  levy.  It 
follows  tbat  tbs  garnishment  process  Is- 
sued by  the  clerk,  and  tbe  service  tbsreuf« 
are  nullities. 


A  flrarnlsbee  cannotA  vail  bimseUof  trres- 
nlarities  in  the  attacbment  proceedluga; 
but  when  tbe  writ  Is  void,  nr  the  gamlab- 
ment  process  Is  Issued  by  an  officer  with- 
out authority,  or  the  service  Is  Invalid 
because  of  the  non-existence  of  an  attach- 
ment, the  objection  is  available  to  tbe 
Kamlshee,  and  any  available  defects  In 
the  process  may  he  taken  advantage  of  by 
plea  in  abatement.  Flash  v.  Paul.  29 
Ala.  141 ;  Curry  v.  Woodward,  60  Ala.  268, 
Leave  to  tile  a  replication  to  a  plea  In 
abatement,  after  the  expiration  of  the 
time  allowed  by  tbe  rales  of  practk»,  rests 
In  tbe  discretion  of  tbe  court,  tbeezeretoe 
of  which  is  not  revisable. 

During  tbe  luregoingr  proceedings,  after 
the  filing  of  the  pleas  in  abatement,  and 
before  the  dlBCbaive  of  the  garnishees, 
plaintiffs  obtained,  under  an  order  of  tbe 
court,  the  Issue  of  an  attacbment,  based 
on  the  original  affidavit  and  bond,  which 
was  executed  December  15.  1890,  by  the 
service  of  another  summons  of  gamlsh- 
ment  on  Llenkauff  &  Sons.  Tbe  gap- 
nlsbeeti  answered  In  writing,  denying  In- 
debtedness, and  on  subsequent  oral  exam- 
ination In  court,  required  by  plaintiffs, 
Htated  tbat  on  February  5. 1890,  tbe  cap- 
tain of  the  steamer  Spindrift,  of  which 
^James  Nelson  was  agent,  deposited  with 
them  95,580  in  Hen  of  a  bond  wbicb  they 
had  made  at  the  custom-bouse  tor  tbe 
steamer,  and  tbat  they  were  Informed 
tbat  the  Highland  Scot  Steam-Ship  Com- 
pany claimed  tbe  money.  Therenpun 
plaintiffs  filed  an  affidavit  tor  the  purpose 
of  contesting  the  answer.  Tbn  affidavit 
and  the  Isauee  were  stricken  out,  on  mo- 
tion of  the  garnishees,  on  tbe  ground  of 
their  insufficiency;  and.plalntlflsdeclluing 
to  proceed  further,  the  Kamiahees  were 
discharged.  The  affidavit  states  that,  in 
the  belief  of  affiants,  the  answer  of  the 
garnlsbnes  is  untrue,  in  this:  that  they 
were  Indebted,  on  the  14tb  ot  June,  1890, 
when  tbe  first  garnisbment  was  served  on 
them,  to  James  Nelson  A  Sons,  and  that 
the  money  depoidted  wltb  them  was  the 
money  of  tbe  defendants  In  attachment. 
Section  2981  of  tbe  Code  provides  tbe 
mode  by  which  a  contest  ot  the  answer 
may  be  Initiated :  "  Tbe  plaintiff,  his  agent 
or  attorney,  may  controvert  tbeanswer  of 
tbe  garnishee  by  making  oath,  at  tbe 
term  the  answer  Is  made,  tbat  be  believes 
It  to  be  untrue;  aud  thereupon  an  Issue 
must  be  made  up,  under  the  direction  of 
tbe  court,  la  which  tbe  plalntitl  must  al- 
lege in  what  respect  the  answer  Is  un- 
true."  Had  the  affidavit  stated  generally 
tbat  the  affiants  believe  the  answer  of  tbe 
garnishees  to  be  untrue,  without  more,  It 
would  have  been  sufficient,  under  tbe  stat* 
nte,  to  Inaugurate  a  contest.  But  it  does 
not  stop  here.  It  proceeds  to  allege  the 
particular  respect  In  which  the  answer  Is 
untrue.— tbat  Is.  tbat  tbe  garnishees  were 
Indebted  on*  June  14. 1890,  to  James  Nel- 
son A  Sons;  thus  presenting  an  Immate- 
rial Issue.  The  garnishees  were  required 
to  answer  only  as  to  Indebtedness  at  the 
time  of  the  service  of  tbe  garnishment,  or 
at  tbe  time  uf  making  their  answer,  or  at 
any  Intervening  time.  Code,  S  2946.  The 
garnishees  may  have  been  Indebted  sev- 
eral months  prior  to  service  ul  the  gar- 
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iilahment»  and  yet  not  have  been  Indebted 
at  tbe  time  of  the  service.  Whether  or 
not  there  was  a  prior  lodehtedneae  Is  not 
tbe  Issue  to  be  found  on  snch  contest; 
tbotii^b  evidence  thereof  may  be  admissi- 
ble, in  connection  with  proof  of  Us  coa- 
tlnuanee,  un  a  proper  issne.  In  this  re- 
spect the  affidavit  was  Insufficient. 

When  a  third  person  claims  the  debt  or 
demand,  or  tbe  mon^  or  effects,  which 
bj  his  answer  the  garnishee  admits  to  be 
doe  or  in  bis  possession,  and  be  so  Informs 
the  conrt  by  his  answer,  it  becomes  the 
dnty  of  the  court  to  suspend  proceedlOKS 
against  tbe  xarniBhee.  and  cause  a  notice 
to  issue  to  snch  person  to  appear  at  the 
next  term,  and  contest  with  the  plaintiff 
the  rigbt  to  such  debt,  money,  or  effects. 
Oode,  S  2964.  Prior  to  the  enactment  of 
1840,  wbleh  Is  snbstantially  Incorporated 
in  section  2984  of  the  Code,  the  only  mode 
by  which  tbe  plaintiff  could  contest  the 
validity  of  the  transfer  of  the  debt  or 
effects  was  by  controverting  the  answer 
of  tbe  gamistaee,  and,  if  tbe  issue  was 
lonnd  In  favor  of  the  plaintiff.  Judgment 
was  rendered  acEaluat  the  garnishee.  As 
tbe  judgment  was  not  conclnslve  on  the 
claimant,  not  being  a  party  to  the  con- 
test, the  garnishee  was  exposed  to  a 
double  liability.  To  remedy  tbls  evil,  tbe 
act  of  1840  was  enacted.  Since  Its  enact- 
ment the  garnishee  may  protect  himself 
against  a  double  liability  by  Informing 
tlie  court  by  bis  answer,  or  at  any  time 
before  final  Judgment  against  him.  tbat 
be  has  been  notified  that  another  person 
claims  tbe  debt,  money,  or  effects.  In  such 
ease  Judgment  cannot  t>e  rendered  against 
the  garnishee  on  his  answer  until  notice  Is 
served  on  the  claimant,  and  the  Issue 
found  in  favor  of  tbe  plaintiff  on  a  con- 
test with  tbA  claimant,  or  unless  he  Is  In 
defenlt,  or.  If  a  resident,  two  notices  are 
returned, "Not  found."  Sectlone  2985,2987. 
The  plaintiff  cannot  compel  the  gamlebee 
to  contest  the  validity  of  the  claim  of 
sncb  third  person  hy  controverting  his 
answer.  The  garnishees  having  informed 
the  court  by  their  answer  that  a  third 
person  claimed  the  money  deposited  wltb 
them  by  the  captain  of  the  steamer,  no 
Judgment  could  he  rendered  against  them 
on  tbelr  answer  at  tbat  time.  Moore  v. 
Jones.  18  Ala.  296:  Ex  parte  Opdyke.  62 
Ala.  68;  Fowler  v.  Williamson,  52  Ala.  16. 
The  court  having  properly  stricken  out 
the  affidavit  as  being  Insufficient,  and  the 
plaintiffs  having  declined  to  proceed  fur- 
ther, and  to  contest  wltb  tbe  claimant 
tbe  right  to  the  money,  the  gamlsbeea 
were  entitled  to  a  discharge.  Affirmed. 

(M  AJa.  <TI>   

Wrioht  t.  Robinson  et  ah 
(Supreme  Court  <iif  Alabama.  Dec.  is,  1891.) 

AcoouxTixe  BT  GuASDiiir— TbucLosmu  or 
UoBraAOB— Fartibs. 
1.  Where  tbe  gnardlan  of  a  minor  loaned 
money  belongint;  to  her,  and  the  note  and  mort- 

age  taken  therefor  ran  to  himself  as  such  gtiard- 
1,  and  he  aftmrards  settled  hla  acoonata  with 
and  paid  her  In  foil,  such  note  and  morttrage  be- 
oame  his  ^vperty. 

8.  Though  snch  guardian  died  intestate  and  no 
admlntBtrati(Hi  of  us  estate  was  bad,  yet  where 
his  wife  and  children  were  Uving.  and  none  of 
Uie  diUdren  were  under  the  dlsaluU^  of  minor- 


ity, and  his  debts  were  paid,  auoli  wife  and  chil- 
dren <wuld  sue  in  their  own  names  to  foreclose 
sach  mortgage. 

Appeal  from  city  court  of  Montgomery; 
T.  M.  Arbinqton,  Judge. 

8ult  by  Mary  £.  Robinson  and  others, 
against  John   D.  Wright  to  foreclose  a 
real-estate  murtgage.    Decree  for  plain- 
tiffs. Defendant  appeals.  Affirmed. 

Moore  &  Fialny,  for  appellant.  WattB 
A  Sod,  tor  appellees. 

Stone,  C.  J.  N.  D.  Wright  died  Intes- 
tate In  October,  1883,  leaving  a  widow  and 
four  children  surviving  him.  all  of  whom 
are  still  living.  He  had  been  guardian  of 
one  Caroline  Wright,  and  bad  lent  ¥800  to 
J.  D.  Wright,  taking,  as  security  for  Its 
repayment,  a  mortgage  on  real  estate. 
The  note  evidencing  tbe  debt,  and  the 
moi-tgage  to  secure  Its  payment,  exprefw 
In  each  that  they  are  made  to  "N  D. 
W^right,  guardian  of  Caroline  Wright." 
This  note  and  the  mortgage  were  found 
among  N.  D.  Wright's  papera  alter  his 
death.  N.  D.  Wright  fn  bis  life-time,  and 
8liortly  before  hia  death,  bad  made  a  final 
BetClement  of  bis  guardianship  of  Caroline 
Wright,  and  had  accounted  for  the  $800 
prevluuely  loaned  to  J.  D.  Wright.  He 
paid  her  In  full.  There  was  never  any  ad- 
ministration on  the  estate  of  N.  D.  Wright, 
but  Robinson  and  Eubanks,  husband?  of 
two  of  tbe  daughters,  under  authority 
from  tbe  widow  and  adult  children,  pro- 
ceeded to  collect  the  assets  and  pay  the 
debts  of  the  estate.  The  present  bill  was 
filed  In  May,  1890.  near  seven  years  after 
the  death  of  N.  D.  Wright.  The  widow 
and  the  tour  children  are  made  complain- 
ants, and  the  object  of  tbe  bill  la  to  fore- 
close said  mortgage  for  a  balance  alleged 
to  be  due.  The  bill  In  Its  averments  sets 
forth  the  facts  stated  above.  It  also 
avera  tbat  all  thecomplalnants  were  adults 
save  one,— tbe  yoongeat  daughter, — and 
that  she  bad  been  relieved  of  the  disabili- 
ties of  minority.  It  avers  further  tbat  all 
the  debts  of  N.  D.  Wright,  tbe  Intestate, 
had  been  paid.  There  was  a  demurrer  to 
the  bill,  the  main  ground  being  that  the 
suit  was  broogbt  in  the  names  of  others 
than  the  personal  representative  of  N.  D. 
Wright's  estate. 

Questions  almost  Identical  with  tbe  one 
ralHed  by  the  demurrer  have  been  very 
often  before  this  court.  We  haveaniform- 
ly  held  that,  where  nothing  remains  to  he 
done  except  tbe  redaction  of  the  assets  to 
possession,  and  tbelr  distribution  among 
tbe  next  of  kin,  administration  may  be 
dispensed  with.  Bethea  v.  McColl,  5  Ala. 
SOS;  Miller  v.  Eatnian,  11  Ala.  614:  Van- 
zant  V.  Morris,  25  Ala.  2SD;  Marshall  v. 
Crow,  29  Ala.  278;  Carter  v.  Owens,  41 
Ala.  219;  Frecwell  v.  McLemore,  53  Ala. 
124:  Snllivan  v.  Lawler,  72  Ala.  68.  72; 
Cooper  Davison,  86  Ala.  367,  S  South. 
Rep.  650.  The  demurrer  was  rightly  over- 
rnled. 

The  averred  facts  show  that,  when  N.  D. 
Wright  paid  his  ward  In  full,  thenote  and 
mortgage  became  his  property.  Tomkles 
V.  Reynolds,  17  Ala.  109.  Producing  the 
note  and  mortgage  from  the  proj^ercusto- 
dv.  proof  tbat  N.  D.  Wright  settled  with 
bis  ward  and  paid  her  off,  and  the  teeti- 
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mony  of  Boblnson,  make  a  very  atrons 
abowlnic  In  favor  ol  complalnaDtB.  Re- 
jecting a«  Illegal  all  teetimony  given  by  J. 
D.  Wrigiit  ol  tranHactlonB  alleged  to 
have  been  bad  witb  the  deceaned,  and  the 
defense  1b  left  without  material  evidence 
in  its  Rnpport.  Thereto  no  testimony  to 
overturn  the  presumptlona  raised  by  the 
pnpcnt.  Complainants  have  fuUy  made 
out  Iheircase.  A£Brmed. 

(96  AU.  M)   

Irwin  v.  Everson. 
(Supreme  Court  of  Alabama.  Dec.  16, 1891.) 
Appoiktmbht  of  Receitbb. 
In  a  suit  to  settle  a  partnerfltiip,  where  the 
dofeodant,  Id  posseaeion  or  property  which  waa 
claimed  to  constitute  ita  assets,  denied  the  ex- 
istence of  a  partQersfaip,  and  showed  that  he  was 
entirely  solvent,  and  able  to  respond  to  anymeas- 
lure  of  relief  which  ml^ht  be  decreed  plaintiff,  it 
was  error  to  appoint  a  receiver  of  such  property. 

Appeal  from  chancery  court,  Elmore 
county;  S.  K.  McSpadden,  Gbancellor. 

Suit  by  Georvu  T.  Everson  against  Bob- 
ert  L.  Irwin,  for  the  settlement  of  a  part- 
nership. From  an  order  appointing  a  re- 
ceiver, defendant  appeals.  Reversed. 

J.  T.  Holtxclaw,  B.C.  Bullock,  and  A.  A. 
Wiley,  for  appellant.  W.  S.  TboiiagtoD 
and «/.  H.  Giiltoa,  for  appellee. 

HcGlbllan,  J.  Tbia  appeal  Is  prose- 
cnted  from  an  Interlocntory  order  appoint- 
ing a  receiver  of  the  partnership  alleged  to 
exist  between  Everson,  the  complainant, 
and  the  defendant,  Irwin.  The  fact  of 
parmemblp,  alleged  In  the  bill,  is  denied 
by  tbe  answer;  and,  on  the  application 
of  complainant  for  tbe  appointment  of  a 
receiver,  affidavits  were  submitted  on 
both  aides  of  tbe  issue  thus  made.  More- 
over It  is  manifest,  Indeed  Is  admitted, 
that  the  contemplated  copartnership  was 
never  consummated  as  to  that  part  of 
Its  subject-matter  wblcb  consisted  of  real- 
ty, for  the  want  of  articles  in  writing 
signed  by  tbe  parties:  and  it  may  be  that 
tbe  allei^  contract,  even  conceding  one 
to  have  been  entered  Into  by  parol,  will 
have  to  be  taken  as  an  entirety  In  such 
sort  that  it  cannot  be  upheld  as  to  tbe  per- 
sonalty, and  avoided  as  to  the  realty.  It 
Is  nut  necessary  for  us.  however,  to  decide 
either  the  issue  ol  fact  as  to  the  existence 
of  any  contract  of  copartnership,  or  tbe 
question  o(  law  as  to  the  effect  of  tbe  lall- 
nre  of  tbe  alleged  arrangement  as  to  the 
land  upon  that  part  of  tbe  transaction 
which  related  to  personal  property..  Not 
only  HO,  but  we  apprehend  that  it  would 
be  afllrmatlvely  improper  to  decide,  at 
this  stage  of  tbe  litigation,  and  upon  the 
ex  parte  showings  found  In  this  record, 
whether  or  not  any  partnership  has  ever 
existed  between  the  parties.  Suffice  It,  tor 
all  tbe  purposes  of  this  appeal,  that  there 
Is  a  bon&  Sde  dispute  between  tbe  parties 
as  to  the  existence  of  tbe  partnership 
averred  In  the  bill,  and  a  substantial 
doubt  enveloping  that  issue;  and  that  U 
clearly  appears,  the  contrary  not  even 
being  alleged,  that  Irwin,  who  denies  the 
partnership,  and  has  possession  of  the 
property  claimed  to  constitute  Us  assets  in 
part.  Is  entirely  solvent,  amply  able  to 
respond  fully  to  any  measure  ol  relief 


wblch  can  posalbly  be  decreed  to  the  com- 

Flalnant  on  tbe  facta  aet  tortb  in  hla  bill, 
n  such  case  the  chancery  court  should  not 
Intervene  by  Its  receiver.  To  do  so,  tbua, 
without  any  concession  of  the  existence 
of  a  partnership,  but,  on  the  contrary.  In 
the  face  of  a  bona  Ode  denial  of  tbe  fact, 
and  in  advance  of  any  dual  determino- 
tlon  that  the  alleged  relation  does  exist, 
might  well  be  to  take  from  the  defendant 
property  In  which  the  complainant  has  no 
Interest,  and  subject  It  to  an  expensive 
and  exhausting  administration  on  the 
joint  account  of  parties,  one  of  whom  Is, 
in  fact,  without  any  right  In  the  premises, 
only  to  'he  end  of  ultimately  adjudging  It 
to  be  the  defendant's  pnHwrty,  and  mak- 
ing restitution  to  blm  of  such  of  Its  pro- 
ceeds as  have  not  been  expended  under  the 
receivership;  and  all  this  when,  even  from 
tbe  point  ol  view  of  tbe  complainant,  bis 
rights  could  be  fully  conserved  by  a  mere 
accounting  between  the  parties,  and  the 
enforcement  of  the  decree  for  any  balance 
In  his  (avor  against  tbe  property  of  tbe 
defendant.  Peacock  v.  Peacock,  16  Ves, 
49;  Fairburn  v.Pearson,3Macn.  ft  0. 144; 
Oonlding  v.  Balu,  4  Saudf.  716:  Hobart  ▼. 
Ballard,  SI  Iowa,  521:  Williamson  v.  Mon- 
roe, 8  Cat.  383;  Popper  v.  Rchelder,  7  Abb. 
Fr.  (N.  S.)  56;  High,  Bee.  §S  476-478. 

The  chancellor,  in  our  opinion,  erred  in 
^pointing  tbe  receiver;  and  his  order  In 
that  bidiaK  Is  reversed,  and  it  is  here  or- 
dered that  the  receiver  be  discharged.  Re- 
versed and  rendered. 


(N  Ala.  un 

TOBRET  T.  FOBVBS  Ct  at. 

(Supreme  Court  cf  AlabainM.  Dee.  16,  iBinL) 

BUbcthemt— 'DiBCLiimcR — Pludimg — Nonsuit— 
Dismissal — Wi,ivbb— Fboov  or  Dseds. 
i.  Code,  S  S689,  provides  that  the  defendant 
In  ejeotment  may  disclaim  possesion  of  the 
premises  sued  for,  in  whole  or  j  i  part,  and,  npoa 
such  disclaimer,  the  plaintiff  maj.  If  he  so  elect, 
take  issue.  Held,  that  a  plea  of  not  RQllty  and 
a  disclaimer  could  not  be  entered  together,  ainoe 
the  former  admits,  and  the  latter  denies,  pos- 
session. 

i.  Where  defendant  In  ^notment  pleads  not 
gnllty  as  to  the  whole  tract  in  dispute,  and  en- 
ters a  disclaimer  as  to  a  part  of  the  land,  plain- 
tiff may,  If  be  so  elect,  take  issue  on  the  plea  of 
disclaimer:  otherwise,  he  should  take  Judement 
for  want  of  plea  as  to  the  laads  disclaimed,  and 
Join  issue  on  the  plea  of  not  guilty  as  to  the  bal- 
ance. 

8.  tjttder  section  2787,  providing  that  non- 
suits must  be  taken  before  the  Jury  retire,  and 
section  2759,  providing  that  when,  from  any  de- 
cision of  tlie  oourt  on  the  trial  of  a  cause,  it  may 
become  necessary  for  the  plaintiff  to  suffer  a  non- 
suit, the  facts,  polni  or  dect^oa  be  reserved 
for  the  dedsiou  of  the  supreme  oourt  hj  bill  of 
exceptions,  a  nonsuit  cannot  be  taken  in  eject- 
ment after  the  cause  has  been  discontinued  by  or- 
der of  the  court  on  defendant's  motion. 

4.  Although  section  2710  provides  that  when 
m  actions  for  the  recovery  of  land,  there  are  more 
defendants  than  one,  the  Jury  may  assess  the  dam- 
ages arising  from  the  detention  of  the  land,  and 
the  injury  thereto,  In  severalty,  against  each  de- 
fendant for  distinct  damages,  yet  the  diacontin- 
usnce  by  plaintiff  of  a  suit  in  ejectment  as  to 
one  defendant  is  a  discontinuance  as  to  ail. 

6.  Where,  after  a  dlsconUnoanoe  as  to  one 
defmidant,  tiua  other  defendant  doea  not  object  to 
the  Introdnotion-of  evidenoeor  final  argnmeot  hr 
both  parties,  he  waives  Us  right  to  a  dlaoonUa* 
uamoe. 
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6.  Where  defendant  In  e}ectnient  has  taken 
possession  of  land  underadeed  purporting  to  con- 
vey it  to  bim,  the  deed,  though  void  as  a  convey* 
ance,  is  admissible  to  show  color  of  title. 

7.  Code  1867,  f  1S46,  provides  that  Bcknowl- 
edgmenta  may  be  made  within  the  United  States, 
and  beyond  the  stat^  of  Alabama,  by  lodges  ca 
any  "court  of  record**  In  any  state.  MelA  that, 
though  a  oertiflcate  of  acknowledgment  purport- 
ing to  be  taken  by  a  Judge  of  a  superior  court  ot 
North  Carolina  failed  to  show  that  snoh  court 
was  a  court  of  record,  yet  the  algnatnre  was  valid 
as  the  attestation  of  a  witness. 

Appeal  from  circuit  coart,  Baldwin 
cooDty ;  W.  E.  Clabkb,  Judge. 

Ejectment  by  CharleB  Torroy,  ae  exec- 
utor ol  Jobn  Boweo,  asaimit  Elieba 
Forbes  and  another.  Nonnalt  granted. 
Plaintiff  appeals.  Beversed. 

The  plaintiff's  testator  derived  title 
from  Grist,  Hughes  &  Co.,  and,  In  order 
to  prove  tbe  chain  of  title,  be  Intro- 
duced, amonK  other  proceedings  and 
deeds,  tbe  deed  of  Aunle  M.  Hughes  to 
Zophar  Mills,  and  also  tbe  deed  of  Isaac 
W.  Hngbes  to  Zopbar  Mills,  and  also  In- 
trodaced  In  evidence  tbe  dn^oeitfons  of 
Wniiam  J.  Clark  and  Annie  H.  Haghes, 
taken  In  North  Carolina,  who  testlfled 
tbat  the  signatures  to  tbe  deeds  were  re* 
spcctlvely  tbose  of  Annie  M.  Hughes  and 
Isaac  W.  Hughes  and  William  J.  Clark, 
and  tbat  Isaac  W.  Hngbes  and  William  J. 
Clark  bad  been  dead  for  some  jears.  Tbe 
defendant  moved  to  exclnde  the  deed  of 
Isaac  W.  Hngbes— Ffrse,  because  tbe  ac- 
knowledgment was  defective;  second,  be- 
cause tbe  said  deed  bad  nevnr  been  record- 
ed; fA/n/,  there  was  no  witness  thereto; 
foartb,  the  Judge  making  the  certificate 
was  not  shown  to  have  been  a  Judge  of  a 
court  of  record.  Tbe  court  sustained  tbe 
defenduit'B  objection  to  exclude  the  said 
deed,  tu  which  the  plaintiff  duly  excepted. 
Tbe  substance  of  the  certtflcateof  said  deed 
Is  stated  in  the  opinion.  The  plaintiff 
then  Introduced  in  evidence  the  deed  of 
Zophar  Mflls  to  his  testator,  John  Bowen, 
and  also  Introduced  evidence  tending  to 
show  tbat  the  defendants  did  not  enter 
upon  said  lands  until  the  nprlog  of  1883. 
The  defendants,  to  sustain  their  conten- 
tlon'tntrodnced  a  deed  of  Sallie  A.  Forbes 
to  James  A.  Bishop,  and  also  a  deed 
from  Sarah  A.  Orlst  to  Sallie  A.  Forbes, 
purporting  to  convey  the  lands  involved 
In  this  controversy:  nnd  tbe  defendant 
testified  that  be  bought  tbe  lands  de- 
scribed In  said  deed  as  lands  owned  by 
Sarah  A.  Qrist.  The  plnlntitf  thereupon 
moved  to  exclude  said  deed  of  Sarah  A, 
Grist  to  Sallie  A.  Forbes— F/rst,  because 
there  was  no  witness  thereto;  second, 
tbat  Raid  deed  was  void;  third,  that  it 
wasnot  acknowledged  by  Benjamin  Grist, 
tbe  husband  of  the  grantor.  The  court 
overruled  tbe  plaintiff's  motion,  and  ad- 
mltted  the  deed  In  evidence  as  a  color  of 
title,  and  plaintiff  excepted. 

Fredk,  <?.  Browbetx*  for  appellant. 
PlllMnB,  Torrey  A  HanMWf  for  appnlees. 

CoLRHAN,  J.  Plaintiff  brought  suit  In 
ejectment  against  James  A.  Bisbop  and 
Bllsha  Forbes.  Both  defendants  entered 
a  Joint  plea  ctf  not  gutUy.  On  the  same 
day,  tbe  defendant  Forbes  filed  a  dis- 
claimer as  to  all  the  lands  sned  tor,  ex.CKpt 
r.lOeaDo.14-21 


160  acres.  The  plea  of  not  guilty  and 
a  disclaimer  cannot  be  pleaded  to- 
gether. They  are  Inconsistent  with  eacb 
other.  The  plea  of  not  guilty  la  a  con- 
clusive admission  of  posseaslnn,  and  puts 
In  issue  the  title.  A  dlBclaimer  is  an  ad- 
mission of  plaintiff's  title,  but  denies  the 
possession.  McQueen  v.  Lampley,  74  Ala. 
40H;  Bernstein  v.  Humes,  60  Ala.  682.  The 
plaintiff  may,  if  be  elects,  take  issue  upon  . 
tbe  plea  of  disclaimer;  but apon  such  lusne 
the  question  involved  Is  not  one  of  title. 
Code,  S  2699.1  ]f  the  plaintiff  does  not 
wish  to  contest  the  plea  of  disclaimer,  his 
proper  course  would  be  to  take  judgment 
for  tbe  lauds  disclaimed  as  to  the  party 
disclaiming  for  want  of  plea,  but  without 
damages  or  cost,  (74  Ala.,  supra.)  and 
Join  issne  upon  tbe  plea  of  not  guilty  as 
to  the  balance  of  tbe  lands.  The  Judg- 
ment entry  recites  as  follows:  "Tbat 
during  the  trial  of  tbe  cause  plaintiff  dls- 
Dilssed  tbe  suit  as  to  the  defendant  Bishop, 
and  tbe  defendant  Ellsba  Forbes  asked 
and  was  granted  leave  to  disclaim  as  to 
ail  tbe  lands  except  those  described  In  his 
disclaimer.  The  defendant  Forbes  moved 
to  abate  the  suit  upon  tbe  ground  that 
the  dlsmlssai  of  tbe  suit  as  to  Bishop 
operated  a  discontinuance  of  the  sotC.  and 
the  court  granted  the  motion;  whereupon 
tbe  plaintiff  asked  leave  to  take  a  nonsuit, 
with  bill  of  exceptlone.**  etc.  We  do  not 
think  the  cause  was  In  a  condition  to  au- 
thorise tbe  taking  of  a  nonsuit  after,  by 
the  order  of  the  court  granting  tbe  mo- 
tion, the  cause  had  been  discontinued. 
The  statute  (section  27S7,  Code)  provides 
that  nonsuits  must  be  taken  before  the 
Jury  retire;  and  section  2759  of  the  Code 
provides  when,  from  tbe  decision  of  the 
court  on  the  trial  of  a  eanse,  it  may  ba- 
come  necessary  for  the  plaintiff  to  suiter  a 
nonsuit,  the  facts,  point,  or  decision  may 
be  reserved  for  the  decision  ol  the  supreme 
court  by  bill  of  exceptions  as  In  other 
cases.  Tbe  rulings  of  the  court  upon 
questions  of  evidence,  or  In  a  charge  to 
the  ]ary,  or  upon  other  points,  may  be 
such  an  to  render  It  necessary  for  tbe  plain- 
tiff to  suffer  a  nonsuit;  and  bela  permit- 
ted  by  statute  to  do  tbis  at  any  time  be- 
fore tbe  Jury  retire.  Tbe  statute  contem- 
plates tbat  the  nonsuit  shall  be  taken 
during  tbe  trial,  not  after  It  Is  ended  by  an 
order  discontinuing  the  entire  suit.  It  Is 
contended  that  the  rule  as  to  dlscontinn- 
Bm;e  does  not  apply  in  cases  of  tort.  W« 
think  It  applies  Inall  cases.  Alegal  vbasm 
discontinues  a  cause,  whether  it  occurs  In 
a  criminal  or  civil  action.  Kx  parte  Hall,' 
47  Ala.  675;  Drinkard'e  Case,  20  Ala.  9. 

It  Is  welt  settled  that  a  discontinuance 
without  sufficient  cause  shown,  as  to  one 
of  several  defendants,  who  has  been  served 
with  process.  Is  a,  discontinuance  of  tbe 
entire  action.  Kendall  v.  La8Slter,68  Ala. 
182.  The  exception  obtains  where  one  at 
the  defendants,  by  plea  such  as  coverture, 
infancy,  tbe  statute  of  limitations,  or  tbe 


1  Code,  S  90B0,  provides  that  "tlie  defendant 
may,  in  an  action  of  ejectment,  or  in  an  action 
In  tbe  nature  of  ejectment,  disclaim  possession 
of  tbe  premises  sued  for,  in  whole  or  In  part,  and, 
apon  such  disclaimer,  tne  pl^tiS  may,  if  he 
elects,  lake  iasoe,"  sto. 


Digitized  by 


Google 


SOUTHERN  B£FOBT£R,Toi..  10. 


(Ala. 


1Ike«  can  aucceeBfany  loterpoBe  a  defense 
peraonal  to  blmRelf ;  or,  wbere  the  proof 
BbowB  that  plaintiff  has  no  Just  cause  of 
action  a»  against  encb  defendanC,  an 
amendment  l>y  dlamlsslnfir  as  to  him,  or 
by  striking:  bis  name.ouc  of  the  complaint, 
will  not  operate  to  discontinue  the  cause. 
Jones  V.  Engelhardt,  78  Ala.  606;  Bey- 
nolda  V.  Slmpklns,  67  Ala.  880;  MockT. 
Walker,  4:j  Ala.  670;  Glvens  v.  Bobbins^  6 
Ala.  676.  The  fact  that  a  plaintiff  may 
sue  Jointly  several  tenants,  and  recover  of 
each  the  portion  of  land  held  and  occu- 
pied by  falm  separately,  or  that  tenants  In 
posseeslon  of  distinct  parts  may  protect 
tbemselvee  from  a  Joint  Judfcmenttor  dam- 
affes,  as  b^d  in  Bowland  v.  Ladlga,  21 
Ala.  88,  and  as  provided  tor  In  the  Code, 
I  2710,1  does  not  prevent  the  rule  In  regard 
to  dlscontinuaucee  from  applying  to  suits 
In  ejectment.  There  may  be  an  unlawful 
Joint  wlthholdlne  of  the  land  by  several 
tenants.  The  same  principle  applies  as  In 
suits  to  recover  damaKes  Tor  a  Joint  tres- 
pass to  property.  Blade  v.  Street,  77  Ala. 
676. 

A  discontinuance  may  be  waived  by  the 
defendant.  The  rule  recognised  by  the  au- 
thorities Is  that,  It  an  order  or  Judgment  Is 
entered  which  operates  a  chasm  in  the 
proceedings,  the  advantage  must  be 
claimed  by  the  party  who  desires  to  avail 
blmself  of  It  at  the  earliest  period;  and 
any  subsequent  pleading  or  prosecution 
of  tbe  defense  on  the  part  of  the  defendant 
will  be  held  a  waiver  by  bim  of  the  Irreg- 
ularity. Walker  V.  Cuthbert,  10  Ala.  210; 
Hair  V.  Moody,  9  Ala.  ROO;  Shorter  v.  Ur- 
qubart,  28  Ala.  865.  According  to  the 
Judgment  entry,  tbe  defendant  Forbes 
filed  fala  disclaimer  after  the  snlt  was  dis- 
missed as  to  Bishop,  and  the  bill  of  excep- 
tions shows  that,  after  tbe  dismissal  of 
the  suit  as  to  Bishop,  both  parties  Intro- 
duced and  closed  their  evidence;  and  not 
until  after  the  opening  argument  by  plain- 
tiff, and  tbe  reply  thereto  by  the  defend- 
ant, was  concluded,  was  the  motion  made 
that  the  cause  be  dlscontlDtted  as  to  tbe 
defendant  Forbes.  We  think  tbe  motion 
came  too  late.  Tbe  order  should  have 
been  asked  for  Immediately  upon  tbe  dls- 
mlmal  of  tbe  suit  as  to  Bishop;  at  least, 
before  other  proceedings  were  bad  by  the 
defendant  upon  tbe  merits  In  defense  of 
the  action. 

Wbere  parties  go  Into  possession  of  land 
under  a  porcbnee,  evidenced  by  a  written 
histrnment  purporting  to  convey  It,  and 
claim  tbe  land  under  such  purchase,  the 
Instroment,  thougb  void  as  a  legal  con- 
veyance, iB  admissible  to  show  color  of 
title  and  tbe  extent  of  tbe  possession  of 
tbe  property  described  in  the  Instrument. 
Black  V.Iron  Co., (Ala.)  9  South.  Bep.  5S7; 
Cooper  V.  Watson.  78  Ala.  262;  Stovall  v. 
Fowler,  73  Ala.  77:  Rlggs  v.  Fuller.  54  Ala. 
144.  The  plaintiff  moved  to  exclude  tbe 
deed  from  Grist  to  Forbes.  Tbe  motion 
was  overruled,  and  tiie  deed  admitted  to 

>  Code,  {  2710,  relativn  to  actions  for  the  re- 
covery of  land,  provides:  "When  there  are 
more  defendants  than  one,  the  Jnry  may  assess 
tbe  damages  uislng  from  tbe  detention  of  the 
land,  and  the  inlmrr  thereto.  In  several^,  against 
each  defendant  for  distinct  damages.  * 


show  color  of  title.  -  There  was  no  error 
In  this  ruling  of  the  court.  We  presume 
thedeed  from  Snllle  Forbes  to  Bishop  was 
Introduced  before  the  suit  wae  dismissed 
as  to  bIm.  The  record  does  not  show.  If 
such  was  tbe  case,  under  the  rule  we  have 
announced  It  was  competent  as  color  of 
title  to  Bisbop.  If  offered  In  evidence  alter 
the  suit  as  to  Bishop  was  dismissed,  we 
cannot  see  its  relevancy,  as  this  instru- 
ment purported  to  convey  away  tbe  lands 
to  Blflhop  for  which  the  defendant  ForbeH 
was  being  sued. 

The  court  sastnlned  an  objection  to  the 
lotrodnctlon  of  the  deed  of  Hughes  to 
MlllB.  The  certificate  of  acknowledgment 
was  taken  in  North  Carolina,  and  Is  dated 
Sd  day  of  May.  1873.  and  signed,  "Wm.  J. 
Clark.  [Seal]  J.  S.  C. "  The  body  of  tbe 
■certlflcnte  states  that  he  was  a  Jndge  of 
the  superior  court.  The  governor  of  the 
state,  under  tbe  great  seal  of  thestate.cer* 
tides  that  he  was  Jndge  of  tbe  superior 
court  of  the  third  Judicial  circuit.  Sec- 
tion 1546  of  the  Code  of  1867  provides  tbat 
acknowledgments  may  be  taken  within 
the  United  States,  and  beyond  the  state 
of  Alabama,  by  Judges  and  clerks  of  any 
federal  conrt.  Judges  of  any  court  of  rec- 
ord In  any  state,  notaries  public,  etc. 
Neither  the  certificate  of  the  Judge  nor 
that  of  the  governor  certiQee  that  tbe  so- 
perlor  eonrt  Is  a  court  of  record.  The  act 
of  congress  provides  tbat  "the  reeorda 
and  Judicial  proceedings  of  the  courts  of 
any  state  sball  be  proved  or  admitted  In 
any  other  court  within  the  United  States 
by  the  attestation  of  the  clerk,  and  tbe 
seal  of  the  court  annexed.  If  there  be  a 
seal,  together  with  a  certificate  of  the 
Jodge,  chief  Justice,  or  presiding  magis- 
trate, as  the  case  may  be,  that  tbe  said 
atteetation  Ifl  in  due  form.'*  I  Oreenl.  Ev. 
S  504.  It  is  nnnecessary,  however,  to  deter* 
mine  whether  the  certificates  In  this  case 
are  sufficient  to  show  that  WlHi&m  J. 
Clark  was  n  Judge  of  a  court  of  record  In 
the  Btate  of  North  Carolina,  and  author- 
ised by  the  law  of  this  state  to  take  ac- 
knowledgments of  deeds.  The  acknowl- 
edgment and  certificate  Is  defecti^  In 
form  and  substance,  and,  although  record- 
ed within  12  months,  was  not  admissible 
In  evidence  without  further  proof.  The 
question  Is  whether  the  defective  acknowl- 
edgment and  certificate  will  operate  as 
the  attestation  of  William  J.  Clark  as  a 
witneBS  to  the  conveyance.  In  the  case  of 
Herrttt  v.  Phenlx,48  Ala.  90.  It  was  beld 
that  an  Insufficient  acknowledgment  was 
equivalent  to  the  attest  of  one  witness, 
and,  though  not  sufficiently  authenticated 
to  he  received  In  evidence,  it  was  entirely 
competent  to  supply  the  deficiency  by 
proof  of  Its  due  execution.  In  the  case  of 
Sharpe  v.  Orme,  61  Ala.  268,  the  deed  ttm 
not  recorded  In  time  to  authorise  Its  be- 
Inieread  In  evidence  without  further  proof. 
Thecourt declared:  "Thearkuowledgment 
and  certificate  In  this  case  Is  merely  a  sub- 
stitute for  an  attestation  by  a  wItneKS.  If 
It  had  been  attested,  no  more  than  tbe 
signature  of  the  witness  would  have  been 
necessary;  no  afi3rmation  by  him  of  bis 
knowledge  of  the  parties,  or  of  their  Iden- 
tity, or  of  their  acknowledgment  that, 
with  knowledge  of  Its  contents,  they  vol- 
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uDtarlljr  execnted  It,  could  be  required. 
The  certificate  of  ackDuwIedgment,  opeiv 
atlDg  as  the  snbstltate  for  the  attestation 
of  a  wltnesa,  when  it  Is  shown  that  It  Is 
legally  Imposalble  to  produce  the  officer 
malilugit,  by  reason  of  hla  residence  with- 
out the  Jurisdiction  of  the  court,  may  be 
proved  by  evidence  of  his  handwriting, 
and,  when  the  evidence  la  given,  may  be 
read  in  evidence."  The  principle  decided 
In  th^se  rases  was  afterwards  reaffirmed 
In  thecase  of  Rogers  t.  Adams,  66  Ala.  602, 
In  which  It  was  held  that  a  certificate  of 
acknowledgment  was  fatally  detective  In 
not  reciting  that  the  grantor  was  known 
to  tbe  ofncer,  yet  It  wonld  operate  as  a 
substltntefor  the  attestation  of  a  witness; 
thecoart  holding  that  "the  Justice  him- 
self thus  beromes  a  witness,  and  bis  signa- 
ture an  attestation,"  and  which  may  be 
proven  by  proof  of  hie  handwriting.  In 
each  ol  the  foregoing  cases  the  principle 
declared,  that  the  signature  of  the  person 
before  whom  tbe  ackbowledgment  waa 
made,  or  attempted  to  be  made,  should 
operate  as  the  attestation  of  a  witness, 
does  not  rest  upon  the  faet  that  such  per- 
son was  authorized  by  tbe  statute  to  take 
acknowledgments,  or  one  whose  official 
signature  In  proper  cases  would  be  Judlct- 
alTy  known  by  tbe  court;  nor  are  there- 
cttala  ol  the  certlflcate  considered  as  evi- 
dence. As  stated  In  the  case  of  Sharpe  v. 
Orme,  supra,  "the  acknowledgment  and 
certificate  Is  merely  a  substitute  for  an  at- 
testation by  a  witness,  In  which  no  affir- 
mation by  him  of  his  knowledge  of  the 
parties,  or  of  their  acknowledgment  of 
knowledge  of  the  contents  of  tbe  convey- 
ance, could  be  required. "  Strike  oat  from 
tbe  certificate  an  that  Indicates  tbat  tbe 
person  liefore  whom  It  was  taken  was  an 
officer,  and  a  aafllclent  legal  attestation 
remains  to  comply  with  tbe  statute,  and 
make  the  deed  valid  as  a  conveyance.  It 
was  proven  that  William  J.  Clark  was 
dead.  Proof  of  handwriting  was  admis- 
sible, and,  upon  such  proof  being  made, 
the  deed  should  have  been  admitted  In  evi- 
dence.  Reversed  and  remanded. 

(«  Ala.   

tiATAMNAH  &  W.  B.  CO.  T.  JaRVIB. 

(Supreme  Oowrt  of  Alabama.  Declfl,  ISU.) 
Railboab  CoKPAinBs—STooE-EnxiiTa— Ihstrco- 

TIOKS. 

1.  Code,  S  1144,  provides  that  tbe  engineer 
nrast,  on  peirooivlng  any  obstruction  on  the  track 
of  a  railroad  oompany,  use  all  tbe  means  in  his 
power  known  to  skillful  engineers,  sucb  as  ap- 
plyine  brakes  and  reversing  engine,  in  order  to 
stop  the  tradn.  Section  1147  provides  tbat,  when 
stock  is  Idlled  or  injured,  the  burden  of  proof  Is 
on  the  company  to  nhow  compliance  with  the 
statute.  Held^  that  where.  In  an  action  for  kill- 
ing a  cow,  there  was  evidence  that,  when  the 
engine  was  40  yards  distant,  the  animal  ran  upon 
tbe  track  from  behind  an  obstruction  in  a  cut; 
that  the  euKineer could  not  have  seen  her  sooner; 
and  that  he  oonld  not  then  by  any  means  have 
averted  the  eoUlaion,— an  Instmcuon  tbat  "the 
burden  was  upon  the  defendant  to  show  a  com- 
pliance with  the  requirements  of  the  statute  as 
to  reversing  ttio  engine  and  applying  the  brakes 
after  discovering  or  seeing  the  cow  on  tbe  traok" 
waa  error,  sinoe,  if  the  evideiKW  was  troa,  the 
•oginear  needed  not  to  comply  with  the  statute. 

9l  An  inatraction  that  the  Joiy  must  find  tor 
defmdant^  if  they  believed  tbat  tbe  animal  came 
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down  the  side  of  a  cutfrom  behind  an  obstruction 
about  40  yards  in  front  of  the  approaching  train, 
was  properly  refosed,  since  It  omitted  a  quallfl- 
oatloD  that  the  mgiueer  oonld  not  have  sooner 
discovered  the  cow  because  of  the  obstznoUon. 

Appeal  from  circuit  court,  Tallapoosa 
county ;  J.  R.  Dowdbll,  Judge. 

Action  byM.  P.  Jarvls  against  tbe  Sa* 
vannah  &  Western  Ballntad  Company  tor 
the  alleged  wrongful  killing  of  plaintiff's 
cow.  PlalntiO's  evidence,  which  was  di- 
rectly In  conflict  with  that  of  defendant, 
tended  to  show  tbat.  If  the  engineer  in 
control  of  tbe  engine  which  ran  over  the 
cow  had  been  on  proper  lookoat,  heeonld 
have  seen  the  cow  in  time  to  avoid  the 
collision.  Verdict  and  Judgment  lorplaln- 
tlff.  assessing  bis  damages  atf20.  Defend- 
ant appeals.  Reversed. 

Geo,  P.  HuxiiBODf  tor  appellant. 

Glopton,  J.  Tbe  statutes  provide  that 
the  engineer  must,  on  perceiving  any  ob- 
struction on  tbe  track  of  a  railroad  com- 
pany, use  all  tbe  means  wltbln  his  power 
known  to  HkllUnl  engineers,  sucb  as  apply- 
ing brakes  and  reversing  engine,  In  order 
to  stop  the  train;  and  also,  when  stock  is 
killed  or  Injured,  the  burden  of  proof  Is  on 
tbe  company  to  show  a  compliance  with 
tbe  statutory  requirement.  Cod?,  {§  1144, 
1147.  Tbe  duty,  however,  to  apply  the 
brakes  and  reverse  the  engine  does  not 
arise  unless  the  obstruction  Is  on  the 
track  and  perceived  by  theengineer.  Rail- 
road Co.  V.  BayllsB,  77  Ala.  429.  In  a  suit 
against  a  railroad  company  for  Injury  to 
stock,  proof  of  the  mere  fact  that  the 
stock  was  killed  by  a  moving  train  casts, 
under  tbe  statutory  provisions,  the  bur- 
den on  tbe  company  to  acqnlt  itself  ol  tbe 
negligence  presumed  by  the  law  In  such 
cases,  and,  unless  the  bunlen  Is  lifted,  en- 
titles the  plaintm  to  a  verdict.  Notwitb* 
standing,  under  a  literal  construction  of  Its 
Imperatlveand  unqualified  terms, the  stat- 
ute may  be  r^arded  as  commanding  ot>- 
servanre  of  the  statutory  requirement  In 
all  cases,  and  under  any  cirenmstances, 
where  an  obstroctlon  Is  perceived  on  tbe 
track.  It  has  been  repeatedly  and  uniform- 
ly construed  not  to  exact  strict  observ- 
ance, when  there  Is  no  reasonable  possi- 
bility of  averting  the  disaster  by  any 
amount  of  diligence;  such  a  contingency 
being  constdei'ed  without  the  reason,  spli^ 
It,  and  policy  uf  tbe  statute.  Under  tkis 
construction  tbe  presumption  of  negli- 
gence arising  from  tbe  fact  of  Injury  Is 
overcome  when  tbe  defendant  shows  that 
the  lallnre  to  discover  tbe  obstruction 
sooner  was  not  owing  to  a  want  of  care 
and  watchfulness,  and  that,  when  discov- 
ered, the  use  of  all  meuns  known  to  skill- 
ful engineers  would  bave  been  powerless 
to  stop  the  train  In  time  to  prevent  a  col- 
lision. Railroad  Co.  v.  Caldwell,  88  Ala. 
196,  8  Booth.  Rep.  445;  Railroad  Co.  t. 
Denver,  79  Ala.  211^;  Railroad  Co.  v.  McAl- 
plne.  80  Ala.  73.  In  the  general  charge  the 
court  instructed  the  Jury  "that  the  bur- 
den was  upon  the  d^ndant  to  show  a 
compliance  witb  tlie  requirements  ol  tbe 
statute  as  to  reversing  the  engine  and  ap> 
plying  the  brakes  after  discovering  or  see- 
lugtbe  cow  on  tbetrack."  Therewus  tes- 
timony tending  to  show  that  the  cow,  be- 
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Ing:  in  a  wash  In  a  cat,  was  obacured  Irom 
view,  and  was  not,  and  could  uot  bare 
been,  dlscorered  nntU  she  ran  from  tbe 
wash  on  the  track  about  40  yards  In  front 
of  the  engine,  and  that,  when  discovered, 
reveralng  the  engine  and  applying  the 
brakes  could  not  posfllbly  have  prevented 
the  Injury.  If  these  be  the  facts,  the  engi- 
neer need  not  attempt  to  atop  the  train, 
and,  if  satlefactorlly  shown,  defendant  Is 
not  required  to  show  a  compliance  with 
the  requirement  of  tbe  statnte  as  to  re- 
versing  the  engine  and  applying  the 
brakes;  the  defense  Is  compl?te  without 
showing  such  compllauce.  .  Wlien  referred 
to  the  evidence,  ana  cunstrued  in  connec- 
tion with  lis  tendencies,  the  proposition 
of  the  charge  Implies  that  it  was  the  duty 
of  the  engineer  to  reverse  the  engine  and 
apply  the  brakes  on  perceiving  the  ob- 
struction, though  the  cow  suddenly  ran 
on  the  track  in  such  close  proximity  to 
the  en^ne  as  to  leave  no  room  for  a  rea- 
sonable possibility  of  avoiding  a  collision 
by  the  use  of  all  the  means  in  the  power  of 
the  engineer.  The  charge  may  assert  a 
correct  general  proposition,  but,  when  ap- 
plied to  each  phase  of  the  Tacts  which  the 
evidence  tended  to  bho  w,  it  Is  Incomplete,  in 
that  It  ignores  and  draws  from  the  con- 
sideration of  the  Jury  the  testimony  tend- 
ing CO  show  that,  without  fault  on  the 
put  of  those  In  chai^  o(  the  engine  and 
train,  the  cow  was  not,  and  could  not 
have  been,  discovered  until  no  tiklll  ur  dill- 

?ence  could  have  prevented  the  dlsanter. 
D  Kallroad  Co.  v.  Hembree,  85  Ala.  481,  6 
South.  Rep.  173,  the  charge  given  at  the 
Instance  of  the  plaintiff  was  as  follows: 
"If  the  Jury  are  reasonably  satisfied  that 

f taintltCs  mare  was  killed  by  defendant's 
rain  at  the  time  alleged,  then,  unless  de- 
fendant has  reasonably  satisfied  them 
that  Its  agents  ur  servants  In  charge  of 
the  train  did  all  in  their  power  to 
avoid  the  killing,  they  must  find  for  the 
plaintiff substantially  asserting  the 
same  principle  as  the  charge  under  consid- 
eration, except  that  the  latter  requires 
specific  proof  of  compliance  with  the  re- 
quirements of  the  statutes  in  particular 
respects.  In  view  of  the  testimony  the 
charge  was  held  to  be  erroneous.  It  Is 
said:  ** Engineers  are  not  required  to  do 
all  In  their  power,  nor  to  do  anything, 
when  It  la  manliest  that  nothing  they  can 
do  eeia  possibly  prevent  the  Injury.  The 
charge  would  have  been  correct  if  It  had 
contained  this  additional  clause:  'Unless 
the  jury  are  reasonably  convinced  that 
there  was  no  fault  In  not  sooner  discover- 
ing the  mare,  and  that,  when  discovered, 
no  amonnt  of  diligence  could  have  pre- 
vented the  collision.**  A  similar  qualify- 
ing clause  would  have  rendered  the  charge 
we  are  considering  complete  and  correct. 

The  charge  asked  by  defendant  In  the 
following  langaage,  "II  the  Jury  believe 
from  the  evidence  that  the  animal  came 
down  the  side  uf  a  cut  from  behind  an  ob- 
struction about  40  yards  In  front  of  the 
approaching  train  they  must  find  for  the 
deteDdant.''l8too  meager.  That  the  en- 
gineer could  not  have  sooner  discovered 
the  cow  because  of  the  obstrnctlon  should 
have  been  embraced  In  the  hypothesis. 
The  afflrmatln  charge  reqnestwl  by  de- 


fendant was  properly  refused.  Plaintiff, 
bavlDg  proved  the  killing,  made  a  prima 
racie  case  of  negligence,  which  called  for 
rebuttal.  On  the  entire  evidence,  whether 
the  presumption  of  negligence  was  satis- 
factorily rebutted  was  a  question  for  the 
Jury.  Reversed  and  remanded. 


  [H  Ala.  42B) 

Nbw  Enoi-and  Mobtqaob  Skcurity  Co. 

V.  PowBLL,  (two  coses.) 
(Sv^preme  Court  ttf  AlabamcL    Deo.  16,  J891.) 
ICaxrisd  Wouah— Rbhovu.  of  DiaiJBmiiBS— Ps- 

TITIOK— MOHTOAOBS. 

1.  A  petition  which  avers  that  the  petltiocer, 
a  married  woman,  owns  lands— her  statutory  sep- 
arate estate— which  she  desires  to  lnoomber  for 
the  purpose  of  raising  money,  and  prays  that  she 
may  sue  and  be  sued  as  a  feme  sole,  mortK^e, 
convey,  and  otherwise  dispose  of  her  sepurate 
estate  as  fully  as  if  atie  were  a  feme  sole,  is  in- 
suffloient  to  support  a  decree  relieving'  ber  of  the 
disabilities  of  coverture,  under  Code  lS7d,  {  2?S1, 
which  provides  that  snob  relief  may  be  granted 
on  a  petition  praying  that  the  married  woman 
be  decreed  a  feme  eole  so  far  as  to  invest  her 
with  '*the  right  to  bo;,  sell,  hold,  convey,  and 
mortgage  real  and  personal  property,  and  to  ana 
and  be  sued  as  a/eme  sole.**'  0  Bontli.  Rep.  889, 
reaffirmed. 

3.  Where  the  wife,  by  reason  of  such  void 
decree,  executes  a  mortgage  on  her  land,  such 
mortgage  is  void,  and  a  new  and  Independent 
consideration  is  neoessary  to  support  an  alleged 
ratification  thereof,  after  the  enactment  of  Act 
Feb.  28, 1887,  giving  a  married  womaa  Uie  rights 
of  a  feme  sole. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  HnsBARD,  Judge. 

Appeal  Irom  chancery  court,  Montgom- 
ery county;  John  A.  Fostkr,  Chancellor. 

Bill  by  the  New  England  Mortgage  Se- 
curity  Company  against  Vli^lnla  D.  Pow- 
ell. Defendant's  demurrer  thereto  sus- 
tained.  Plaintiff  appeals.  A£Srmed. 

Ejectment  by  Virginia  D.  Powell  against 
James  Fltzpatrlck.  On  motion  of  Fits- 
Patrick  the  New  England  Mortgage  Se- 
curity Company  was  required  to  come  la 
and  defend  as  landlord.  Judgment  for 
plaintiff.  Defendant  appeals.  Affirmed. 

The  appellant  corporation  loaned  mon- 
ey to  the  appellee,  Mrs.  Virginia  D.  Pow- 
ell, a  married  woman,  after  a  decree  had 
been  rendered  by  the  chancery  court  re- 
lieving her  of  the  disabilities  of  coverture. 
The  said  loun  company  took  a  mortgage 
on  the  land  which  was  a  part  of  the  stat- 
utory separate  estate  of  Mrs.  Powell,  to 
secure  the  payment  of  the  loan  thusmade. 
Mrs.  Powell  falling  to  pay  the  debt  at 
maturity,  the  present  bill  was  filed,  on 
January  15.  18b9,  by  the  New  England 
Mortgage  Security  C(>mpany,  to  lorevloso 
the  mortgage.  The  defendant  Interposed 
a  demurrer  to  the  bill,  assigning,  aa 
grounds  thereof,  that  the  proceedings  re- 
lieving her  of  the  disabilities  of  coverture 
were  void  for  want  of  jurisdiction  in  the 
court  which  rendered  said  decree,  the  pe- 
tition not  averring  the  proper  jarisdlc- 
tlooal  facts,  and  the  decree  not  foUowinfc 
the  requirements  of  the  statute.  The  chan- 
cellor sustained  this  demurrer,  and  or- 
dered the  bill  dismissed.  The  appeal  ta 
taken  here  from  this  decree  of  dlsmlaaal 
by  the  chancery  court,  and  the  same  la 
asalgned  as  error. 

On  October  16,  ISSO.the  appellee.  McB.Vlr* 
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?4nta  D.  Fawell.  brousht  a  statutory  ac- 
lon  of  electment  agaUiat  James  Fltspat- 

licb  and  others,  to  recover  possession  of  the 
land  which  was  Included  Id  tbe  mortKage 
made  by  her  to  tbe  New  England  Mort- 
R&ge  Security  Company.  On  mutton  of 
Fitspatrlck,  who  was  tbe  tenant  of  the 
Mortgage  Security  Company,  .the  sild 
New  England  Mortgage  Security  Com- 
pany was  required  to  come  In  and  de- 
fend as  leadlord,  aod  It  pleaded  tbe 
general  Issue.  On  the  trial  of  the  case, 
the  evidence  introduced  showed  that 
the  plalnUff,  hsTing  been  relieved  ot  the 
disabilities  ol  coverture  by  the  chancery 
conrt,  mortgaged  said  lands  to  the  de* 
fendant.  tbe  New  England  Mortgago  8a- 
earlty  Ck^uipany,  on  Novemherl?,  1881.  to 
secure  the  payment  of  the  loan  made  by 
said  company  to  ber;  that  on  October 
18, 1887,  the  said  defendant  was,  by  agree- 
ment with  tbe  plain  tiff,  let  Into  posBesslon 
of  tbe  land  here  sued  for,  and  held  posses- 
Blou  thereof  by  its  tenant  at  the  time  of 
the  bringing  of  this  salt;  that  the  mort- 
gage has  since  been  declared  void  for  tbe 
reason  that  the  proceedings  to  relieve 
plaintlflof  thedlaablUtles  of  coverture  were 
void,  and  InefTectnal  for  that  purpose.  At 
the  request  of  the  plaintiff  the  court  gave 
tbe  tpllowlng  charge:  "If  the  Jury  be- 
lieve the  evidence,  they  will  find  tor  the 
plaintiff  tor  tbe  land  sued  for;  and  it  the 
defendant  has  been  bi  poesesslon  ot  the 
said  lands,  under  color  of  title,  for  more 
than  one  yearbefore  the  suit  was  brought, 
then  the  Jury  will  also  find  a  verdict  for 
tbe  ulalnttfl  for  tbe  value  of  the  use  and 
occupation  of  the  land  from  one  year 
before  the  commencement  of  suit  down  to 
the  time  of  their  verdict."  Thq  defend- 
ant excepted  to  the  giving  ot  this  etaarge. 
and  also  separately  excepted  to  tbe 
court'p  refusal  to  give  each  of  the  follow- 
ing written  charges  asked  by  It:  "(1) 
The  plnlutlff  can  recover  In  this  action 
no  rents  accruing  since  tbecommenceraent 
of  this  suit.  (2)  If  the  jury  believe  all  tbe 
endeuce,  they  will  find  a  verdict  tor  the 
driendant." 

Sample  &  Oanter^  L.  C.  Smith,  and  W. 
8.  Tboiington,  tor  appellants.  Watts  A 
Sod,  for  appellees. 

McClellan,  J.  These  cases  Involve  the 
same  questions,  and  were  submitted  to- 
gether. Those  quetitlons  are— f^rsf, 
whether  a  decree  rendered  In  1878,  baring 
tor  Its  purpose  tbe  relief  of  Mrs.  Powell 
from  the  disabilities  of  coverture  to  the 
extent  and  as  provided  In  section  2731  of  the 
Code  of  1876,  Is  void  for  Insufficiency  of  tbe 
petition  filed  to  that  end;  and;  second, 
whether,  conceding  the  Invalidity  of  that 
decree,  the  mortgages,  upon  which  the 
claim  ot  tbe  New  England  Mortgage  Se- 
rurlty  Company  la  rested,  were  validated 
by  an  attempted  ratiflcntlon  on  the  part 
ot  the  married  woman  after  tbe  enact- 
ment of  February  28,  1887,  entitled  "An 
act  (o  define  tbe  rights  and  liabilities  of 
busband  and  wife." 

The  first  question  stated  came  before 
this  conrt  on  a  former  appeal  In  the  chan- 
cery suit  now  again  submitted;  and  It 
vaa  tbfoi  held  that  the  petition  filed  by 
Mrs.  Powell  seeking  to  be  relieved  ot  disa- 
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bllltles  ot  coverture  was  fatally  defective* 
and  Insufflcient  to  confer  Jurisdiction  Id 
tbe  premises  upon  tbe  chancellor,  In  that 
It  did  not  ask  for  all  the  relief  offered  by 
the  statute,  and  that,  of  eonseqnence.  tbe 
decree  was  coram  non  Judice  and  void ; 
and  also  that  tbe  decree,  considered  apart 
from  the  petition,  was  Itself  defective,  for 
that,  while  broader  than  the  petition.  It 
yet  did  not  grant  the  full  measure  of  relief 
which  the  statute  was  Intended  to  afford. 
Powell  T.  Security  ro.,87Ala.  fi02,6  South. 
Rep.  889.  The  averments  and  prayer  ol 
the  petition  are  esfollows:  (1)  That  Mrs. 
Powell  "Is  a  resident  cItUen  of  Montgom- 
ery county»  Alabama,  over  21  years  ot  age, 
and  tbe  wife  of  James  W.  Powell;  (2) 
that  she  Is  the  owner  ot  certain  real  e»- 
tate,  and  an  Interest  In  lands,  in  Mont- 
gomery county,  wblcta  are  ber  separate 
statutory  estate,  and  which  she  desires 
to  incumber  or  mortgage  for  the  purpose 
of  raising  money.  •  •  •  Wherefore  your 
petitioner  prays  that  your  honor  will  re- 
lieve her  of  all  the  disabilities  ot  coverture, 
to  theend  that  she  may  sue  and  beauedas 
a  Itnie  ao7e,  mortgage,  convey,  and  other- 
wlHe  dispose  ot  her  separate  estate  as 
fully  and  freely  as  If  a  l^mesole."  The 
expression  of  petitioner's  desire  to  incum- 
ber or  mortgage  ber  property  to  raise 
money,  and  of  the  ends  to  the  effectua- 
tion ot  which  she  prayed  relief  from  the 
dlsabiltliea  ot  coverture,  was  considered 
by  this  conrt  on  the  former  apx>eal  as  op- 
erating  n  limitation  upon  that  part  ot  the 
prayer  which  sought  the  removal  ot  all 
diBabllltles  to  contract  Incident  to  the 
marital  relation  ot  the  [Ktltloner;  so  that, 
taking  the  petition  as  a  whole,  It  asked 
for  relief  only  In  so  far  as  was  necessary 
to  enable  Mrs.  Powell  to  sue  and  be 
sued,  and  mortgage,  conr^,  and  other- 
wise  dispose  of  ber  separate  estate,  as  a 
fkme  sole.  It  this  construction  be  the  cor- 
rect one,  tbe  petition  was,  ot  course.lnsuf- 
ficlent  to  authorise  any  decree,  since  It  did 
not  ask  for  tbe  relief  which  the  statute 
offers,  and  which  must  be  prayed  and 
granted  as  an  entirety,  as  bdd  in  onmer* 
ous  decisions  of  this  conrt.  It  is  now 
strenuously  Insisted  for  appellant  that 
this  construction  Is  unsound,  and  that 
the  true  meaning  ot  the  petition  Is  that 
the  petitioner  t>e  relieved  of  all  tbe  disa- 
bilities ot  coverture,— nothing  more  or 
less;  and  that  what  Is  stated  therein  as 
to  the  petitioner's  desire  to  Incumber  or 
mortgage  her  property,  and  to  the  effect 
that  she  prays  the  removal  of  all  the  dis- 
abilities of  coverture,  "to  the  end  that  she 
may  sue  and  be  sued  as  a  feme  sole," 
etc..  Is  but  tbe  "garrulous  disclosure  ot 
the  Immediate  uses  to  be  made  of  the 
liberty  to  be  obtained  under  tbe  prayer 
to  relieve  her  t»t  all  the  disabilities  of  cov- 
erture, "and  that  all  this  should  be  dis- 
regarded as  tbe  merest  surplusage.  This 
position  of  the  appellant  may  be  fully 
granted  and  conceded— lor  my  own  part,  I 
consider  It  eminently  sound— without  dis- 
turbing tbe  conclusion  reached  when  tbe 
case  was  here  before.— that  the  petition 
was  InsufHclent,  and  tbe  decree  void.  Ap- 
plying the  proposition  of  appellant  to  the 
proceeding,  we  have,  as  a  resnU,  a  peti- 
tion wtalcb  prays  relief,  not  to  the  extent 
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tbfttrelM  aDorded  by  the  statate,  bnt 
from  all  tbe  dtBablllUea  of  covertare,— a 
measnre  of  relief  tar  In  excess  of  tbat 
provided  tor  by  tbe  statnte,— aiid  a  decree 
wbicb  oDdertakes  to  grant  tbie  entire 
and  nuantborlzed  emancipation  from  tbe 
law's  liinltatlODB  upon  tbecontractlngr  ca- 
pacity of  tbe  feme  covert.  Wltta  respect 
to  tbe  decree,  the  tnrtber  concession  may 
be  made  tbat,  thoagb  too  broad,  Itwoald 
be  good  to  tbe  extent  the  statate  autbor- 
Ises  relief,  and  Its  operation  would  be  con- 
fined to  eucb  relief  If  tbe  petition  was  suffi- 
cient. But  la  tbere  any  basis  for  a  like 
concession  In  respect  of  tbe  petition?  We 
tblDb  not.  It  Is,  of  course,  not  to  be 
doubted  that,  ordinarily,  a  pleader's  rlgbt 
to  parttcular  relief  la  not  prejudiced  by  a 
prayer  for  larger  relief.  Including  that  to 
whicb  be  Is  entltlnd.  It  Is  equally  true 
tbat,  ordinarily,  tbe  pieader  will  i.ot  be 
denied  all  relief  because  be  asks  only  for 
lees  tban  be  is  entitled  to.  And  II  an  ar- 
gnment  may  be  predicated  on  tbe  first 
proposition  favorable  to  tbe  granting  to 
this  petitioner  tbe  relief  Intended  to  be 
afforded  by  tbe  statute,  though  she  asks 
tor  more,  that  argument  is  wholly  par- 
ried by  tbe  legal  fact,  as  to  which  no  con- 
troversy exists,  taken  in  connection  with 
tbe  second  proposition,  that  the  pleader 
Id  this  proceeding  must  ask  tor  all  that 
she  Is  mtltled  to  or  she  gets  nothing.  lu 
otber  words,  to  bold  tbat  tbe  petitioner 
is  entitled  to  no  relief,  because  she  asked 
for  more  than  the  law  offers.  Is  no  more 
Id  the  teeth  of  general  rules  of  pleading 
than  to  hold,  as  this  court  has  frequently 
done,  tbat  she  cannot  be  awarded  any  re- 
lief unless  she  prays  for  all  contemplated 
by  tbe  act.  The  truth  Is  that  tbe  ordina- 
ry roles  of  pleading  have  no  application 
to  this  matter,  and  tor  very  cogent  rea- 
sons. In  actions  inter  partes,  tbe  effort 
always  is  to  enforce  some  obligation  rest- 
ing on  the  defendant.  It  Is  always  to  the 
Interest  of  the  complaining  party  tbat 
bis  cli^m  shall  be  effectuated  In  full,  or  to 
any  less  extent  to  which  be  la  entitled  to 
relirt  on  the  facta  adduoed.  Mence  tbe 
law  assumes  tbat  be  assents  to,  In  tact 
demands,  not  only  tbe  toll  relief  he  prays, 
bnt  any  part  of  tbat  relief  to  which  be 
may  show  himself  entitled ;  and  his 
prayer,  essentially,  is  for  tbe  whole  relief, 
and  lor  every  part  of  It.  But  tbia  In  ntit 
a  suit  inter  partes.  No  right  is  asserted 
agalnat  anybody.  No  relief  Is  sought 
tbrougb  tbe  operation  of  tbe  court's  pro- 
cess upon  any  party.  Tbe  effort  Involved 
is  simply  one  to  change  tbe  legal  8ta.tus 
of  tbe  petitioner,  to  give  her  a  different 
attitude  before  the  law  than  she  before 
sustained,  and  this  purely  for  ber  own 
benefit.  Before  thscoartcan  act,  shemnst 
affirmatively  assent  to  whatever  change 
of  status  is  made,— tn  whatever  new  atti- 
tude she  Isdecreed  to  bear.  This  has  been 
decided.  Not  only  so,  but  her  tausbaud 
also  must  assent  In  writing  to  tbe  pro- 
posed change  of  status.  This  the  statute 
speoiflcally  provides;  and  ber  assent,  as 
well  88  bis.  mast  be  expressed.  It  Is  a 
jnrisdIctiODal  fact.  Now,  there  la  no  pre* 
snmptlon  of  law  that  it  la  to  tbe  benefit 
ot  the  petitioner  that  tblscbangeof  status 
shall  take  place.  Tbe  general  policy  of 


tbe  law  Is  against  sncb  cbaDge,  and  tbIa 
on  the  theory  tbat  tbe  wlfe'a  Inability  to 
contract  tends  to  conserve  ber  interests, 
and  nave  her  from  the  evil  results  which 
might  spring  from  tbe  dominant  will  of 
her  husband.  And  tbe  same  Is  true  in  re- 
spect ot  the  husband.  Tbe  court  cannot 
know  tbat  any  change  of  status  will  be 
of  benefit  to  him,  or  meet  with  hia  ap- 
proval, except  as  may  appear  from  the 
terms  of  his  asaent,  or,  rather,  from  tbe 
terms  of  tbe  petition  to  whicb  he  does  as- 
sent, Tbere  is,  therefore,  no  basis  for  a 
presumption  to  be  Indulged  by  tbe  court 
that  either  the  wife  or  tbe  husband  has 
assented  to  any  other  change  ot  statua, 
or  to  the  investiture  of  the  wife  with  any 
other  rights,  than  she  has  expressly  asked, 
and  be  has  expressly  assented  to.  Tbe 
court  cannot  say,  and  the  law  does  not 
presume,  that  she  desires  and  he  has  as- 
sented to  the  grant  of  any  Integral  part 
of  tbe  relief  which  she  prays.  It  might 
well  be  that  a  married  woman  would  de- 
sire to  be  freed  from  all  tbe  dlsabllltiea 
of  coverture,  and  thus  put  upon  the  van- 
tage ground  of  a  fyme  sole  for  all  con- 
tractual purposes,  and  yet  not  desire  to 
be  absolved  from  tbelaw's  limitations  on- 
ly In  respect  ot  her  statutory  and  other 
separate  estates.  Cases  might  be  Imag- 
ined in  which  complete  emoncipation 
would.  In  a  senw.  be  necessary  to  tbe 
proper  management  of  tbe  separate  es- 
tate of  the  wife,  and  In  whluh  tlie  mere 
grant  of  power  to  buy,  sell,  hold,  convey, 
and  mortgage  property,  and  sue  and  be 
sued,  as  a  feme  sole,  without  capacity  to 
make  all  other  contracts  whicb  may  be 
made  by  one  aul  Juris,  would  not  be  cod- 
servatlve,  from  any  point  of  view,  of  the 
wife's  welfare,  or  her  separate  property; 
and,  similarly,  tbere  might  be  good  rea- 
sons actuating  the  assent  of  the  husband 
to  tbe  removal  ot  all  marital  disubilltles 
which  cuuld  have  no  force  by  way  ot  In- 
ducing him  to  consent  tbat  only  those 
disabilities  specified  in  the  statute  should 
be  removed.  Hence  It  is  tbat  we  cannot 
say,  there  being  no  presumption  and  no 
basts  for  any  pr^amptlon  as  to  what 
the  parties  desire  and  have  assented  to, 
proceeding  on  tbe  Idea  of  tbelr  Interests 
or  the  benefits  to  accrue  to  them,  that 
the  petitioner  here  desired  any  other  reli^ 
than  that  for  which  she  expressly  prayed, 
or  that  her  husband  assented  to  the 
granting  of  any  other  relief  than  that  thus 
expressly  asked  for.  The  relief  ao  aaked 
was  not  the  relief  the  statnte  antborlted 
tbe  chancellor  to  grant.  Tbere  was  noth- 
ing before  him  to  show  the  assent  of  ei- 
ther the  petitioner  or  ber  husband  to  tbe 
granting  oT  tbe  relief  offered  by  tbe  stat- 
nte. In  the  absence  of  such  showinga*  he 
was  without  Jurisdiction,  and  bis  decree, 
whether  It  follows  the  statute  or  not,  la 
a  nullity. 

Tbe  decree  being  thus  without  efiBcacy. 
Mrs.  Powell  was  under  all  the  disabilities 
of  coverture  at  the  time  she  executed  the 
mortgages  under  which  appellant  claims, 
and  without  any  capacity  In  that  behalf. 
The  mortgages  were  thOTetore  not  Tolda- 
ble,  but  merely  void.  Granting  tbat 
she  might  have  ratified  tbe  execution  of 
the  Instruments,  with  tbe  assent  of  her 
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bnsband.  after  tbe  pasaaxe  of  the  act  uf 
1887  above  referred  to,  Bucta  ratification 
required  a  new  and  Independent  conalder- 
atioa  to  aapport  It.  It  ia  not  pretended 
tbat  tbe  ratification  attempted  to  be  set 
Qp  by  an  amendment  to  tbe  bill  in  tbe 
chancery  case,  and  relied  on  in  erlilence 
In  the  eolt  at  law»  was  anpported  by  any 
conialderatioa  wbaterer.  Each  court  prop- 
erly roled  that  tbe  alleged  ratification 
conld  avail  nothing  to  tbe  Mortgage  Se- 
corlty  Company.  14  Amer.  &  Eng.  Enc, 
I#aw.  619;  Hetherlnston  t.  Hlxon,  46  Ala. 
297.  We  find  no  error  In  either  record ; 
and  the  Judsmmt  of  tbe  clrcait  court  and 
decree  of  thp  chancery  court  are  respect- 
iTdy  affirmed. 

(N  Ate.  flU)  ' 

WlLLUHB  T.  HaRPEB. 
iflugprem«  Court  qf  Alabama.  Deo.  18, 1891.) 
Am4L— Dtsinssu^DETEOT  or  Partibs. 
An  appeal  from  an  order  of  the  probate 
oonrt  orerrallng  a  motion  to  set  aside  proceed- 
ings  in  wnich  exemptions  oat  of  bbe  eswie  of  a 
decedent  were  allotted  to  his  widow  will  be  dis- 
missed, whwe  the  record  fails  to  show  tbat  no- 
tloe  of  tne  motiOQ  was  served  on  tbe  widow,  or 
anyoitation  or  notloe  of  appeal  was  served  on  any 
adverse  party,  as  required  by  Ckide,  U  8631, 8084. 

Appeal  from  probate  court,  Calhoun 
county;  E.  F.  Cruok,  Jodge. 

Uotlon  by  JImmIe  T.  WlUlama  aflcalost 
Lodueky  Harper  to  set  aside  certain  pro- 
bate proceedings.  Motion  denied.  Wlll- 
laras  appeals.  Dlsmlamed. 

SAVHfre  &  Coleman,  lor  appellant. 

Waleeb,  J.  The  appellant,  as  one  of 
tbe  heirs  of  James  Harper,  deceased, 
made  a  motion  in  the  probate  court  of 
Galhono  county  to  have  set  aside  and  de- 
clared null  and  void  certain  proceedings 
had  In  tbat  cocrt  at  a  prevlons  term, 
wblcta  purported  to  effect  an  allotment  of 
exemptions  ootot  the  estate  ol  said  dece- 
dratt  to  his  widow.  Loduaky  Harper. 
There  Is  nothing  In  tbe  record  to  indicate 
that  notice  of  tbat  motion  was  served  on 
tbe  widow,  or  that  she  appeared  to  resist 
it.  An  order  was  made,  however,  over- 
mliug  the  motion.  The  appeal  Is  from 
that  order.  Tbe  record  falls  to  show  tbat 
any  citation  or  notice  of  appeal  was  issued 
or  served  upon  any  adverse  party,  (Code 
1886.  SS  36.31,  3634;^)  and  no  appearance  Is 
entered  In  this  court  by  or  for  any  one  as 
appellee.  There  Is  not  before  this  court 
any  adverse  party  against  whom  Judg- 
ment could  be  rendered  In  the  event  of  a 
reversal.  Miller  v.  Parker,  47  Ala.  812. 
The  proceeding  has  been  purely  ex  parte 
throughout.  (Tnder  our  statute,  no  ap- 
peal can  be  maintained  without  an  appel- 
lee. Tbe  appeal  must  be  dismissed  be- 
cause of  the  absence  of  a  necessary  party. 

Appeal  dismissed. 


*Code,  %  8681,  provides  that,  npon  an  appeal 
being  taken,  the  register,  or  clerk  of  the  ofroolt 
or  oity  coart,  or  tbe  Jndge  of  probate,  must  Issue 
a  citation  to  the  adverse  party,  notlfTiof;  him  of 
Xb»  appeal,  which  must  be  aerrod  on  Dim  at  least 
10  days  (tmless  otberwlsA  provided  for)  before 
the  day  u>  which  the  appeal  is  returnable.  Sec- 
tion WS4  provides  that  the  register,  clerk,  or 
Judge  of  probate  mnst  deliver  to  tbe  appellant  a 
oomplete  tMnsorips  of  tbe  reoord,  including  the 
dtatiOD. 
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Joseph  at  al.  v.  Southwarb  Povndbt 
A  Mach.  Go. 

(^Fupranw  Court  <^  .Alabama.   Deo.  16, 1881.) 

FARTHBSBBIP — NOTIOB  OF  DlSSOLOTION — AOCODlfT 
HTA.TBD— WOBK  AND  LaBOE^AMDUFSIT — Evi- 
DBNOB  — COKTRADIOTOBT  StATBUBHTS— IHSTBCC- 
T10N8. 

1.  Although  contradicrtory  statements,  when 
unexplained,  may  affect  tbe  oredibility  of  the 
witness  making  uem,  tbe  oontradictlou  does  not 
Of  itself  leoder  the  statements  inoompetent  as 
evidence. 

5.  Where  a  partnecsblp  has  been  disserved, 

oonstractive  or  implied  notice  of  the  dissolution 
will  be  sufficient  as  to  tbose  who  have  had  no 
previous  dealings  wiUi  the  firm,  hut  as  to  tbose 
who  have  bad  previous  dealings  it  is  reqai^te 
that  actual  notice  be  given,  or  that  such  steps  be 
taken  as  to  warrant  the  inference  tbat  notice  was 
received. 

8.  Where  a  debtor  to  whom  an  account  is 
rendered  either  admits  Its  oorrectoess  or  retains 
it,  and  makes  no  objeution  within  a  reasonable 
time,  he  will  be  bound  by  It  as  an  soooont  stated; 
and,  where  he  objects  to  certain  items  only  as  be- 
ing incorrect,  thu  Is  an  ftdmlsslm  of  tbe  oorreot- 
ness  of  the  other  items,  to  which  no  objection  is 
Interposed. 

4.  Where  one  performs  labor  for  another  with 
the  knowledge  Km  oonsent  of  tbe  latter,  and  Ibe 
latter  accepts  It,  It  is  not  necessary  that  ibere 
should  have  been  an  express  contract. 

6.  In  an  action  to  reoover  the  price  of  fo^r 
presses  built  by  plaintiff,  tbe  material  issue  was 
as  to  whether  the  contract  for  the  said  presses 
was  made  with  defendant  partnership  or  with  a 
corporation  formed  after  the  dissolution  Of  tbe 
partsership.  One  witness  testified  dlTeotly  tluit 
the  partnership  employed  plaintiff  to  build  tbe 
four  presses,  and  another  testified  as  to  the  time 
the  contract  was  made.  Held,  tbat  an  instruc- 
tion that  the  evidence  proved  that  thp  contract 
for  the  last  three  presses  was  made  with  the  cor- 
poration, and  that  there  was  no  eTideuce  as  to 
when  the  said  contract  was  made  except  the  tes- 
timony of  plaintiff,  and  a  certain  bond  which  had 
been  introduced  In  evidence,  was  properly  re- 
fused. 

Appeal  from  circuit  court,  Montgomery 
county;  Jobn  P.  Hubbabu,  Judge. 

This  was  an  action  brought  by  the 
Soutbwark  Foundry  ft  Machine  Company 
against  Joseph,  Gaboury  ft  Co.  to  recover 
for  the  making  of  certain  pressos.  Tbe 
defendants  pleaded  tbe  general  Issue,  pay- 
ment, and  that  the  defendants.  £.  B. 
Joseph  and  J.  A.  Gaboury,  never  made  any 
contract  with  the  plaintiff  as  a  partner- 
ship, and  that,  If  the  presses  were  made  1^ 
the  plaintiff,  they  were  made  under  a  con- 
tract entered  into  between  plaintiff  and 
tbe  Simplex  Compress  Mannfactnrlng 
Company.  Tbe  plaintiff  replied  to  the 
plea  denying  the  partnersblp,  and  set  np 
as  a  defense  that  the  defendants.  Joseph 
and  Gaboury,  did  business  as  a  firm  under 
the  firm  name  of  Ji^eph,  Gaboury  A  Co., 
and  it  was  with  that  firm  that  the  con- 
tract for'tbe  presses  was  made.  Tbe  evi- 
dence tended  to  show  tbat  In  April,  1RS6, 
Joseph,  Gaboury  ft  Co.  contracted  with 
tbe  plaintiff  to  build  fi>rthem  atrial  press. 
Tbls  press  was  buflt  and  completed  in  June, 
1886)  and  was  accepted  and  paid  tor  by 
the  defendants.  The  plaintiff's  testimony 
tended  to  show  that  In  Jane,  1886.  Joseph 
and  Gaboury  made  another  contract  with 
the  plaintiff  to  bnlld  for  them  three  more 
presses.  This  contract,  it  Is  contended  by 
the  defendants,  was  made,not  by  tbem  as 
a  partnersblp,  but  with  the  implex  Corn- 
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prena  Company,  a  corporation.  It  Is  not 
Bhdwo  In  the  evldeuce  wlieo  the  partner- 
ship ol  Joseph,  Qaboury  &  Co.  was  dis- 
solved, If  ever  dlssolTed,  or  that  the  plain- 
tiff  corporation  was  ever  Informt'ii  that 
said  partnership  was  dissolved.  For  an- 
swer to  the  ninth  interrOe^atory  pro- 
punnded  by  plaintiff  to  one  Mlrkil,  Cor- 
nelius, and  Creager,  as  to  how  many 
presses  the  defendants  employed  the  plain- 
tiff to  baild.  for  them,  and  how  many  were 
built,  thewltuesB  Mlrkllanswentd:  "There 
appeared  orders  on  the  shop-book  for  four 
presses, — one  orl^nal  press  and  three  sub- 
sequent. We  built  the  original  press  com- 
plete before  the  other  presses  were  or- 
dered. Then  we  built  and  shipped  two  of 
the  other  three.  •  •  »  But  the  fourth 
press  ordered  Is  still  in  the  yard.  In  an  In- 
completed state.  **  To  this  same  ninth  In- 
terrogatory the  witness  Cornelius  an- 
swered: "The  defendants  employed  the 
plaintiff  to  build  four  presses  for  them, 
three  of  which  presses  werecompieted,  and 
the  fourth  press  was  about  three-fourths 
completed,  and  Is  in  this  present  unfin- 
ished state  now  at  the  Southwark  Foun- 
dry ft  Machine  Company.  Tho  presses 
were  built  In  the  Hummer  of  1886.^  The 
court  chained,  as  requested  by  the  plain- 
tiff. "(8)  that  a  contract  may  be  Implied 
as  well  as  expressed,  and  that.  If  the  plain- 
tiff did  work  and  labor  for  the  defendants 
with  the  knowledge  and  assent  of  the  de- 
fendants, and  they  accepted  It,  It  was  not 
necessary  that  there  should  have  been  an 
express  contract."  The  court  refused  to 
charge,  as  requested  by  the  defeudants, 
that^il)  there  is  no  evidence  before  the 
Jury  as  to  when  the  contract  for  the  last 
three  compresses  was  made  except  the  tes- 
timony of  the  witness  Joseph  Gaboary 
and  the  bond  Introduced  in  evidence,  and, 
If  the  Jury  believe  the  evidence,  ft  proves 
that  the  contract  for  the  last  three  com- 
presses  was  made  wtth  the  Simplex  Com- 
press Manufacturing  Company."  There 
was  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

Jones  A  FAUjiar^lurappeUaats.  Arrtag- 
toD  A  Grahuai,  for  appellee. 

CoLEUAH.  J.  The  suit  Is  In  aasumpait 
against  appellants  as  a  partnership.  The 
material  Issues  of  fact  presented  by  the 
pleadings  were  whether  the  contract,  the 
foundation  of  the  suit,  was  made  with 
the  defendant  partnership,  or  made  with 
the  Simplex  Compress  Manufacturing 
Company,  a  corporation  formed  after  the 
dissolution  of  the  partnership,  and  which 
succeeded  ft,  and,  if  made  after  the  disso- 
lution of  the  partnemhlp,  whether  plain- 
tiff had  notice  that  the  partnership  bad 
been  dissolved.  There  was  evidence  which 
tended  to  sustain  the  special  plea  of  de- 
fendants, and  there  was  evidence  which 
tended  to  support  plaintiff's  replication 
to  the  plea.  There  was  no  error  In  over- 
ruling the  motion  to  exclude  the  answer 
of  the  witness  Cornelius  to  the  ninth  in- 
terrogatory. Contradictory  statements 
made  by  a  witness,  unexplained,  may  af- 
fect his  credibility,  but  do  not  render  the 
statements  incompetent  as  evidence.  In 
the  case  of  Manldin  v.  Bank,  2  Ala.  502,  It 
'was  held  that  "a  dissolution  of  a  part- 


nership may  take  place  Inter  partes,  and 
yet  the  connection  continue  as  It  respects 
the  rest  of  the  world.  In  respect  to  all 
persona  who  have  had  no  previous  deal- 
ings with  the  concern,  a  constructive  or 
implied  notice  of  its  dlssolatlon  will  be 
Hufflclent;  but,  as  to  persons  who  have 
had  dealings  with  the  firm  during  Its  con- 
tinuance. It  Is  requisite  that  actual  notice 
be  given,  or  that  such  steps  have  been 
taken  as  to  warrant  the  inference  that 
It  was  received  by  the  creditor."  The  rule 
rests  upon  the  principle  that,  the  partner- 
ship being  once  known  to  exist,  its  con- 
tinuance will  be  presumed  in  favor  of 
third  persons,  whohave  bad  dealings  with 
it  as  a  partnership,  until  notice  uf  Its  dis- 
solution has  been  brought  home  to  them. 
In  the  case  of  Bnms  v.  Campbell,  71  Ala. 
286,  it  is  held  that  "it  a  debtor  to  whom 
an  account  Is  rendered  either  admits  Its 
correctness,  or  retains  it,  and  inakes  no 
objection  within  a  reasonable  time,  he 
will  be  bound  by  it  as  an  account  stated, 
his  silence,  in  the  latter  case,  being  pre* 
sumptlvely  construed  into  an  acquies- 
cence In  its  Justness;"  citing  Langdoa  v. 
Boane,  G  Ala.  518.  It  Is  further  held  tn  the 
same  opinion  that  if  one  Item  only  Is  ob- 
jected to,  this  Is  an  admission  of  the  cor- 
rectness uf  the  other  items,  to  which  no 
objection  is  interposed.  These  prlnciplea 
of  law  sustain  the  first  seven  charges  giv- 
en for  plaintiff.  The  eighth  charge  needs 
no  citation  of  authority  to  sustain  it. 
In  reply  to  the  ninth  interrogatory  the 
witness  Cornelias  testified  directly  that  the 
defendants  emploved  the  plaintiff  to 
build  four  presses  for  them,  and  the  wit- 
ness Mlrkil  testifies  as  to  the  time  the 
contract  was  made.  Thefirst  charge  asked 
for  by  defendants  was  therefore  properly 
refused.  We  find  no  evidence  in  the  record 
which  would  have  authorized  the  giTlnj; 
of  either  ol  the  charges  reqnested  by  de- 
fendants. The  Jadgment  ol  the  lower 
court  Is  affirmed.. 

(M  Aim.  US) 


MoBiLS  Sat.  Bank  et  al.  t.  Burxb  et  aL 

(Supreme  Court  cf  .Alabama.  Dea  17,  IBU.) 

MOETGAGBB— FORBOLOSDBE— AlIBNDlISNT  OF  BiLIi 

— DiBTnrcT  Causes  op  Aotiou— Fartihs. 

1,  Complalnanta  filed  a  bill  to  foreclose  a 
mortgage,  and  restrain  a  sale  of  the  property  to 
saUsfy  a  Judgment  obtained  against  it  by  an- 
other. The  holder  of  the  Judgment  thramipon  filed 
aa  answer  and  oross-biU  alleging  that  the  morb> 
gage  had  been  withheld  from  record  In  fraud  ot 
creditors,  and  praying  that  the  property  be  sold 
to  satisfy  the  judgment.  The  complainants  filed 
an  amendment  alleging  that,  previous  to  the  re- 
covery of  the  said  Judgment,  uiey  themselves  had 
recovered  a  Jadgment  npon  an  Indebtedness  sep- 
arate and  distinct  from  the  mortgage  indebted- 
ness, and  that  If  their  mortgage  was  invalid  they 
had  a  prior  lien  under  their  Judgment.  Seldt 
that  the  bill  was  demurrable  lor  mnltUarioos- 
ness. 

"2.  The  fact  that  a  cross-bill  In  fOreclosnre 
makes  the  trustee  a  party  in  his  Individual  c»< 
pacity  as  well  as  in  his  capacity  of  tnutee  does 
not  render  the  bill  demurrable. 

Appeal  from  chancery  court,  Mobfle 
county;  W.  H.  Tatlob.  Chancellor. 

This  was  a  bill  by  the  Mobile  Savings 
Bank  and  William  J.  Hearin  for  the  fore- 
closure of  a  mortgage.  From  a  decree 
sustaining  demnrrera  to  the  original  bUl 


Digitized  by 


Ala.) 


MOBILE  SAY.  BANK  v.  BURKE. 


as  amended,  ODd  orerniling  demorren  to 
tbe  cru88-bni,  complainants  appeal.  Af- 
firmed. 

HamiitoD  &  Gaillard  and  Ovemll  A  Bea- 
ton, for  appellants. 

Clofton,  J.  Tbe  appeai^  being  taken 
from  a  decree  snstalnlng  demnrrers  to 
parts  of  tbe  original  bill  as  amended,  and 
overrnllnK  demorrcrs  to  the  cross-bill,  a 
proper  nndefRtaadlng  of  tbe  questions 
raised  calls  for  a  brief  statement  of  tbe 
character,  purposes,  and  sabstantlal  alle- 
gations of  the  original  bill  and  amendment 
and  ol  tbe  cross-bill.  The  Mobile  SaTlngs 
Bank  and  William  J.  Hearin  filed  tbe 
original  bill,  for  the  foreclosure  of  a  mort* 
gage  on  real  estate  In  the  city  of  Mobile, 
execDted  Jane  15, 1885,  by  Peter  Burke  and 
wife  to  Hearin,  ae  trustee,  to  secure  the 
payment  of  a  note  for  914,000  made  by 
tbem  to  the  bank.  It  having  been  ascer- 
tained that  a  part  of  the  property  was 
tbe  statDtory  separate  estate  of  Mrs. 
Borke.complalnautHabandoned  anyclaim 
to  subject  that  portion  to  the  mortgage. 
After  making  appropriate  allegations  In 
respect  to  the  mortgage,  the  bill  avers 
that  P.  J.  Lyons,  one  of  the  defendants, 
recovered,  Jaly  10.  1889,  a  judgment 
against  Barke  for  over  915,000,  npon  wbicb 
be  bad  caused  execution  to  be  issued  and 
levied  upon  the  mortgaged  property,  and 
was  threatening  to  sell  It,  claiming  that 
the  purchaser  at  tbe  execution  sale  would 
be  entitled  to  hold  the  property  against 
complainants  and  any  person  purchasing 
at  a  sale  of  torecluaure.  One  purpose  of 
the  bin  is  to  restrain  Lyons  from  selling 
under  bis  execution.  His  demurrer  to  tbe 
original  bill  having  been  overruled,  Lyons 
flleld  an  answer,  which  he  made  a  cross* 
bill.  It  avers  that  Burke,  being  indebted 
to  tbe  bank  In  a  large  snm,— 9100,000.— 
was  induced  to  execute,  In  October,  1884, 
a  mortgage  on  the  most  valuable  piece  of 
bis  real  estate  to  Hearin  ae  trustee  to  se- 
cure tbe  indebtedness,  upon  an  agreement 
or  understanding  that  it  should  not  be 
recorded,  but  kept  secret,  and  renewed  at 
short  intervals,  until  his  Indebtedness  was 
paid,  or  nntU  some  complicatlou  In  bis 
affairs  should  arise  which  necessitated 
making  tbe  transaction  public.  Tbe  croae- 
bill  fnrtber  avers  that  this  course  of  deal- 
ing was  continued,  and  new  notes  and 
mortgages  made.lrom  time  to  time,  every 
60  or  90  days,  the  present  mortgage  being 
the  last  renewal,  until  the  failure  of  Burke, 
July  25,  1885.  on  which  day  he  made  a 
deed  oH  assignment;  whereupon,  and  on 
tlie  second  day  thereafter,  the  bank  and 
Hearin  caused  the  mortgage  to  be  record- 
ed. Also  that  the  divers  mortgages  were 
withheld  from  record,  and  the  ludebtedness 
concealed  for  tbe  purpose  of  enabling 
Burke  to  maintain  his  credit,  and  to  ob- 
tain the  Indorsements  of  hia  friends  upon 
paper,  whlcb,  by  pre-arrangement,  was 
afterwarda  given  to  the  bank  as  security 
for  part  of  his  Indebtedness.  The  cross- 
bill xmiys  that  tbe  mortgage  be  declared 
frandDlsnt  and  void,  and  that  the  prop- 
erty be  condemned  and  sold,  and  the  pro- 
reeds  applied  to  tbe  payment  of  his  Judg- 
ment, upon  the  filing  of  tbe  answer  and 
rroBB'bill, complainants  amended  tbeorigi- 


nal  bill.  Theamendmentavers  tbatBurke 
owed  the  bank  an  Indebtedness  separate 
and  distinct  from  the  mortgage  debt,  on 
which  It  Instituted  suit,  end  recovered, 
July  29, 1887,  a  Judgment  against  him  for 
over  910,000,  aud  that  the  Judgment  was 
filed  In  the  office  of  the  Judge  of  probate  In 
pursuance  of  'an  act  to  provide  for  the 
registration  and  lien  of  Judgments  and 
decrees  for  the  payment  of  money,"  ap* 
proved  February  28,  1887.  It  further  avers 
that  Little.  Wilkinson  &  Co.  recovered  a 
Judgment  agalnat  Burke,  July  10, 1889,  for 
a  large  sum  of  money,  upon  which  it  is 
claimed  tberela  still  due  and  unpaid  about 
92.000.  with  interest;  and  that  Little,  as 
survlTing  partner,  had  filed  the  Judgment 
in  tbe  office  of  the  Judge  of  probate  in  ac- 
cordance with  the  provisions  of  the  act 
above  mentioned ;  and  bad  also  filed  a  bill 
in  the  chancery  court,  seeking  to  have  the 
mortgage  declared  fraudulent  and  void  as 
to  him.  It  also  avers  that,  even  if  tbe 
mortgage  could  be  held  for  any  cause  In- 
valid as  against  Lyons  and  Little,  as  snr^ 
vivlng  partner,  or  either  of  them,  still  the 
Hen  of  their  respective  Judgments  is  Inferi- 
or to  tbe  lien  of  the  recorded  Judgment  of 
the  bank.  Tbe  amendment  prays  that 
tbe  lien  of  the  Judgment  In  favor  of  the 
bank  be  decreed  and  declared  superior  to 
the  lien  of  the  Judgments  in  favor  of  Ly- 
ons and  Little,  Wilkinson  &  Co.,  and  that 
the  mortgaged  property  be  sold  and  the 

f>roceeda  applied  to  tbe  payment  of  the 
lens  on  the  same  according  to  the  princi- 
ples of  law  and  equity.  Lyons  and  Little 
each  demurred  to  so  much  of  the  amended 
bill  as  sets  up  the  existence  of  any  lien 
arising  upon  ttae  Judgment  of  the  bank, 
and  as  yrayd  for  any  relief  baaed  upon 
such  Hen.  Thegroundaof  demurrer  arefl) 
that  tbe  allegations  and  prayer  of  the 
amendment  are  inconsistent  with  and  re- 
pugnant to  the  allegations  and  prayer  of 
tbe  original  bill;  (2)  tbat  the  amend- 
ment constttntes  a  radical  departure  from 
the  ease  made  by  the  original  bill;  (8) 
that  complainants  are  estopped  by  its 
averments  from  contending  tbat  Burke 
had  any  interest  In  the  mortgaged  prop- 
erty to  which  tbe  lien  of  the  Judgment 
could  attach. 

A  bill  may  be  amended  ao  as  to  present 
the  case  of  tbe  complainant  In  the  alter- 
native, provided  the  rale  tbat  the  same 
defense  must  be  appUeable  to  eaeb  alter- 
native, and  must  entitle  the  complainant 
to  the  same  relief  or  relief  of  tbe  same 
character,  is  observed.  Tbe  purpose  of 
the  rule  allowing  a  bill  to  be  framed  In  a 
donble  aspect,  is  to  enable  the  complain- 
ant, where  his  title  to  rdlef  d^nds  on 
the  truth  of  one  or  another  state  of  facts, 
to  state  ttiem  in  the  alternative,  thus 
adapting  the  relief  to  the  premtees,  so 
that,  if  tbe  court  should  decide  against 
him  on  one  state  of  tacts,  It  may  yet  grant 
him  relief  on  another.  The  Introduction 
of  new  matter  or  a  new  cause  of  action  Is 
not  tbe  office  of  an  amendment.  When 
the  alternative  ailegations  are  Introdnoed, 
they  must  relate  to  tbe  cause  of  action 
and  subject-matter  presented  In  the  origi- 
nal bill.  Inconsistent  titles  or  claims  to 
relief  cannot  be  Introduced,  nor  a  new  and 
different  rlgbt  preferred*  wtalcta  would 
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vary  the  relief.  It  granted,  essentially  In 
character  from  tbe  relief  wblch  could  have 
been  obtained  on  the  orlgfinal  bill,  nor 
can  separate  and  distinct  cansee  of  action 
be  blended,  by  amendment.  Rapier  t.  Pa- 
per Co.,  69  Ala.  476;  Ward  t.  Patton,  75 
Ala.  a07.  Tbe  cause  of  action  and  subject- 
matter  of  tte  orlRlnal  bill  are  tbe  mort- 
gage  and  its  foreclosure:  of  the  amend- 
ment, the  Judgment  and  enforcement  of  Its 
lien.  By  the  bill  as  amended  complain- 
ants seek — First,  special  relief  based  on  the 
validity  of  the  mortgage,— a  forecloBore 
and  BBleol  the  property  for  its  satiiif  action ; 
and,  seeoad,  relief  baaed  on  the  Invalidity 
et  tbe  mortgage,— >the  enforcement  of  the 
llenofthejndgment.aud  a  naleof  the  prop- 
erty tor  Its  satlefactlon,  In  the  event  the 
mortgagelR  held  Invalid  fur  any  cause.  Itis 
manifest  tbe  amendment  Introduces  a  new 
and  distinct  cause  of  action,  and  prefers 
a  new  and  different  right,  on  wblch.  If  relief 
were  granted.  It  would  been  bstantially  dif- 
ferent from,  and  Inconsistent  with,  the  only 
relief  which  could  be  obtained  on  the  origi- 
nal bill,  and  constitutes  a  radical  de- 
parture from  the  c&ho  made  by  it.  Tbe 
amended  bill  reduces  Itself  to  a  disjunctive 
statement  of  distinct  causes  of  action. 
This  is  not  regarded  as  good  pleading  in 
law  or  in  equity,  becaase  calculated  to  Im- 
part uncertainty,  to  embarrass  the  de- 
fendant in  making  deteuee.and  to  produce 
inextricable  contusion.  In  one  aspect  of 
tbe  bill,  complainants  sne  in  the  charncter 
of  a  mortgagee,  and  In  tbe  otber.of  a  Judg- 
ment creditor;  attempting,  in  tbe  first  as- 
peet  to  make  a  ease  In  which  the  mort- 
gage, and  In  tbe  second  a  ease  In  whicb 
tbe  Judgment,  will  be  held  superior  to  any 
claim  or  Hen  of  the  other  Judgment  cred- 
itors. Complainants  sueon  distinct  causes 
of  action  in  dltlerentcbaracters  and  rights, 
and  the  kind  of  relief  In  tbe  rrapective  as- 
pects ta  dtseimllair.  Corrugating  Co.  v. 
Tliactaer,  87  Ala.  458, 6  Sontb.  Rep.  866. 

Tbe  contention  that  the  amendment 
setting  up  the  Judgment  la  consistent  with 
the  claim  to  foreclose  the  mortgage  pre- 
sented by  tbe  original  bill  Is  rested  on  tbe 
proposition  that  tbe  amended  bill  makes 
the  case  where  the  same  party,  holding 
two  lien  securities,  both  created  by  tbe 
contract  of  tbe  defendant  Bnrke,  and  not 
all^wd  to  be  soperior  to  the  lien  of  tither 
«>!  the  defendants  Lyons  and  Little,  la  seek- 
ing to  have  them  enforced  on  the  same 
property.  It  may  be  that  several  Hens, 
created  by  contracts,  express  or  Implied, 
dealing  with  or  relating  to  speclflc  prop- 
erty, can  be  conalatently  set  up  In  one  bill, 
and  relief  granted  aa  to  both;  but  In  euch 
case  both  must  be  sought  to  be  enforced 
conjnactlvely  on  tbe  particular  property 
as  valid  Hens;  not  the  enforcement  of  one 
contingent  on  the  other  being  beld  In- 
valid: not  of  one  or  the  other.  But  the 
caee  made  by  tbe  bill  Is  not  a  case  where 
both  liens  are  created  by  contract.  The 
lien  of  a  Judgment  is  not  the  subject  of, 
and  baa  none  of  tbe.  properties  of,  a  con- 
tract. It  is  the  creature  of  legislation, 
and  may  be  taken  away  without  Impair- 
ing the  obligation  of  contracts.— a  statu- 
tory lien.  Curry  v.  Landers,  35  Ala.  280; 
Martin  v.  Hewitt,  44  Ala.418.  The  general 
rule  la  that  equity  will  not  lend  its  aid  to 
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enforce  a  atatutory  lien,  unless  there  ex- 
ists some  special  or  controlling  equity 
which  justifies  the  interposition  of  tbe 
court,  such  aa  tbe  necessity  of  removing  a 
fraudulent  conveyance  or  other  Impedi- 
ment to  tbe  full  execution  of  the  Judgment. 
Machine  (Jo.  v.  Miner,  28  Ean.  441;  13 
Amer.  &  Eng.  Enc.  Law,  61S.  The  stat- 
utes fix  the  priorities  of  Hens  of  Jadgmenta 
and  executions,  and  the  mode  of  collec- 
tion. The  remedy  at  law  is  adequate  and 
complete.  Theamendment  does  not  show 
any  legal  obstacle  to  tbe  enforcement  of 
tbe  lien  at  law.  Besides,  It  It  were  pwmls- 
slble  to  adopt  the  form  ut  pleading  re- 
sorted to,  when  a  bill  sets  forth  alterna- 
tively or  disjunctively  distinct  causes  of 
action,  no  i-ellef  can  be  granted  unless 
each  branch  presents  a  case  of  equitable 
cognizance,  by  analogy  to  tbe  well-settled 
rule  that  alternative  averments  are  In- 
snaeiclent  unleeaeacb  alternative  shows  a 
good  cause  of  action.  Lucas  v.  Oliver,  84 
Ala.  626.  So  mncb  of  tbe  amended  hill  as 
Beeks  to  enforce  tbe  Judgment  Hen  con- 
tains no  equity.  Neither  do  tbe  complain- 
ants jointly  bold  both  Hens.  Hearln  bad 
no  connection  with  or  Interest  in  tbe 

judgment,  or  right  to  the  enforcement  of 
ta  lien.  In  reapect  to  the  Judgment, 
tbere  is  no  community  of  intert»t  in  tbe 
complainants.  Tbe  bHl  as  amended  seeka 
to  enforce  rights  unconnected,  and  having 
no  relation  to  each  other;  such  a  bill  Is 
multifarious.  Bean  v.  Bean,  87  Ata.  17. 
Hearln,  being  trustee,  la  a  necessary  party 
to  a  bill  to  foreclose  the  mortgage,  but  Is 
not  even  a  proper  party  Co  a  bill  to  en- 
force the  lien  of  the  Judgment,  and  cannot 
recover  on  that  branch  of  the  bill,  Tbo 
complainantB  having  Joined,  unless  they 
are  both  entitled  to  relief,  neither  can  re- 
cover. The  demurrer  was  properly  sus- 
tained. The  only  objection  assigned  as 
ground  of  demurrer  to  tbe  cross-bill  of 
Lyons  Is  that  Hearln  Is  made  a  party  as 
an  IndlTldnal.  The  legal  title  to  the  prem- 
ises is  vested  In  Wlm  by  tbe  mortgage, 
and  be  may  properly  be  made  a  party  de- 
fendant individually  as  well  as  trustee. 
Another  and  different  person  la  not 
brought  In,  but  the  same  person  in  differ- 
ent characters.  There  is  nothing  In  ttaia 
objection .  Affirmed . 


(M  Ala.  m) 

BooACKi  et  al.  v.  Wbi.ch.  * 

(Supreme  Conn  q/*  Alabama.  Doa  17, 1891.} 

DissoLDnox  or  Ik/uitotion—  Ldiitino  B^maqbs 
-^UBiaDicTioir. 
Where,  on  dissolving  an  lajnnotion,  Uie 
ohanoeUor  limits  the  damages  defendant  Is  enti- 
tled to  recover  oa  the  injunction  bond,  there  was 
notbiug  In  the  decree  injurious  to  defendant,  aa 
the  Question  of  tbe  measure  of  damage*  was  with- 
OQt  the  chancellor's  Jurisdiction. 

Appeal  from  chancery  court,  Montgom- 
ery county:  John  A.  Fobtsb,  Chanc^lor. 

Bin  by  Theodore  Welch  againat  0.  T. 
Bogackl  and  otbers  for  Injunction.  Grant- 
ed. From  the  decree  of  tbecbaucelloraub- 
sequently  dissolving  tbe  injunction,  and 
limiting  defendan  te'  recovery  on  the  Injunc- 
tion bond,  defendants  appeal.  Affirmed 

Toispkioadk  Troy,  for  apptilanta.  Jonas 
A  FmlkaePt  lor  appellee^ 
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Stonb,  C,  J.  The  appellee,  Welch,  filed 
the  bill  In  tbie  case,  and  obtained  an  In- 
junction. Tbere  were  answers  denying 
some  of  the  avermentH  of  the  bill  on  which 
relief  was  prayed,  and  aleo  a  demurrer  to 
the  bill  for  want  of  equity.  The  cause 
was  aabroitted  to  the  chancellor  on  two. 
motions:  First.  To  dlHsolvts  the  inlune- 
tlon  for  want  uf  equity  in  tba  bill  and  on 
the  denials  of  the  anawem.  The  answers 
were  sworn  to.  Seeoad.  To  dismiss  the 
bill  for  want  of  equity  and  on  thedeniur- 
ren.  Bogackl,  a  contractor,  was  con- 
stractlns:  a  dwelllnir  on  a  lot  adioinlng 
that  on  which  Welch  resided.  Welch's 
child  waa  dauKeruuely  sick,— so  sick  that 
contlnnlDK  work  on  Coleman's  house,  It 
was  charged,  would  endanger  Its  life.  To 

ereTent  such  continuance,  and  the  oolse 
teldent  to  It.  were  the  purpose  of  the  suit 
and  uf  the  injnnctlon.  Following  are  ex- 
tracts  from  the  chancellor's  decree:  "It 
is  clear,  taking  their  [dpfendancs*]  an- 
swers to  be  true,  as  we  must  on  the  mo- 
tion to  dlesolTO  the  injunction,  the  bill 
was  filed  under  a  ulsapprriiensiun  of  the 
Intention  of  the  defendants.  The  injunc- 
tion must  therefore  br  dissolved ;  but  it  Is 
apparent  that  complainant  should  nut  be 
required  to  pay  more  as  damages  for  the 
suing  out  of  tne  Iniunction  than  the 
amuant  ut  such  damages  the  delendant 
may  have  incurred  by  reason  of  holding 
the  Injunction  In  force  after  the  recovery 
of  the  child,  when  work  on  the  bnilding 
could  have  been  reramed.  In  their  an- 
swers defendants  allege  that,  In  any  event, 
they  would  not  have  continued  the  work 
while  it  was  hurtful  and  dangerous  to  the 
child's  life  or  health,  and  consequently  de- 
fendants should  not  recover  damages  dur- 
ing the  time  they  would  have  voluntarily 
desisted  from  work.  «  >  *  Theinjunc- 
"Uon  must  therefore  be  re«:arded  as  par- 
tially dissolved,  to  take  effect  as  berein- 
aboTe  stated.  The  necessity  of  the  bill 
having  passed  away,  and  there  being  no 
further  necessity  for  It,  it  ]b  ordered  that 
the  bill  be,  and  the  same  is  hereby,  dis- 
missed out  of  this  court,  at  the  costs  of 
compWnant.'*  We  have  copied  all  of  the 
decree  which  Is  necessary  to  a  proper  on- 
deretandlng  of  the  questions  we  propose 
to  discuss. 

There  was  no  testimony  taken  In  this 
case,  and  the  chancellor  made  no  decree, 
stating  to  what  extent,  If  any,  the  injunc- 
tion was  retained.  On  the  contrary,  be 
stated  the  bill  was  filed  under  a  "misap- 
prehension of  the  Intention  of  the  defend- 
ants." This  was  equivalent  to  saying 
that  the  bill  and  Injunction  were  unneces- 
sary, and  therefore  wrongful.  Unless 
there  is  some  order  of  the  court  continu- 
ing Id  force  an  Interlocutory  Injunction, 
either  In  whole  or  in  part,  a  decree  dis- 
missing  the  bill  dlssolTes  it  tpao  Aeto.  2 
High,  InJ.  SS  1476*  There  being  no  sneb 
order  in  this  case,  when  the  bill  was  dis- 
missed the  Injunction  was  dissolved  abso- 
lutely. Itraay  bean  axiomatic  truth  that 
an  Injunction  restraining  Bogackl  from 
doing  what  he  bad  no  Intention  of  doing 
could  have  done  him  Do  Injury,  other  than 
the  expense  It  pat  him  to  In  defending  the 
suit.  But  this  was  a  qoestlon  not  at  all 
Inrolved  in  the  Inqniiy  whether  theinjune- 
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tion  should  be  retidned  or  dissolved.  Nor 
was  the  chancellor's  declaration  In  any 
sense  a  decree  on  the  merits  of  the  Injunc- 
tion, or  In  any  manner  aRecttng  Its  re- 
straining force.  It  was  not  raised  by  the 
pleadings,  and  could  not  be,  fur  It  was 
outside  of  the  chancellor's  Jnrtedlctlon. 
When  he  dissolved  thelnjnnctlon  by  a  gen- 
eral dismissal  of  the  bill,  his  Jurisdiction 
and  power  In  the  premises  ceased.  The 
qnnstlon  of  the  measurs  of  damages  per- 
tains to  another  forum ;  and  what  he  said 
la  In  no  sense  a  decree  of  which  error  can 
be  predicated.  Id.  §  1H57;  1  High,  InJ.  S 
88;  Zelgler  v.  David,  23  Ala.  127.  Nothing 
was  decreed  Injurious  to  appellants.  M- 
firmed. 


MiTCDKLL  et  al.  T.  Duncan. 

(Su/preme  Court  cf  Alabama.   Deo.  17, 1891.) 

Administsatioit  ov  Estats— Pbobatb  Pbaotiob 
—  Obsbb  dpon  Affuoition  to  Administbk  — 
Afpbal. 

Two  persons,  one  of  whom  belonged  to  the 
olass  entitled  to  priori^  in  the  grant  ot  admin- 
istration aocording  to  Code  ISSS^l  3014,  and  the 
other  did  not,  applied  for  admlnistralion.  whioh 
was  eranted, — tne  latter,  while  the  application 
of  tfie  former  waa  atlU  pending.  The  former 
subaet^uently  Sled  another  petitfoa,  praying  that 
the  said  administratloa  be  revoked,  and  that  let- 
ters be  granted  to  him  as  before  prayed  for ;  which 
petitlJB  the  coort  ovexroled.  Meld,  that  tbi% 
waa  ui  order  on  aa  arolication  to  administer, 
within  the  meaning  of  seotioD  CMl,  and  an  ap- 
peal shoald  have  beeJi  taken  therefrom  within 
the  time  limited  bv  such  section. 

Appeal  from  probate  court,  Madison 
county;  Tbomas  J.  Taylor,  Judge. 

This  is  a  motion  by  William  T.  Duncan  to 
dismiss  an  appeal  taken  byBalph  MtCi^hell 
and  others  from  an  order  appointing  the 
said  Duncan  administrator  of  the  estate 
of  Charles  E.  Harris,  deceased.  Appeal 
dismissed. 

Woi.  Ricbardson  and  Robt.  B.  Sprunlna, 
tor  appellant.  D.  D.  Sbelbx  and  Wm,  £. 
Clay,  lor  appelleee. 

Walkbb,  J.  Charles  E.  Harris  died  on 
the  6th  day  of  December,  IStiO,  leaving 
property  lu  Madison  county.  In  this  state. 
On  the  IStb  day  of  the  same  month,  cer- 
tain persons,  describing  themselves  as 
heirs  at  law  of  said  decedent,  filed  a  peti- 
tion In  the  probate  court  of  said  uounty^ 
praying  that  letters  of  administration 
upon  the  estate  ot  the  decedent  be  Issued 
to  Ralph  Mitchell,  who  was  one  of  the  pe- 
titioners. So  lar  as  the  record  discloses, 
it  does  not  appear  that  any  order  was 
made  upon  thut  petition.  On  the  15th  day 
of  March,  1890.  Sallie  W.  Carroll,  who 
had  Joined  In  the  first  petition,  filed  an- 
other petition  In  her  own  name  alone, 
asking  that  William  P.  Duncan  be  ap- 
.  pointed  administrator  <rftheestate  ot  said 
decedent.  On  the  4th  of  April,  1490,  Dun- 
can was  appointed  administrator.  On 
the  10th  day  of  June  thereafter,  Ralph 
Mitchell  and  others,  describing  themselves 
as  heirs  at  law,  filed  another  petition, 
praying  that  the  letters  ot  administration 
Issued  to  Duncan  be  revoked  and  recalled, 
and  that  letters  of  administration  be 
granted  to  Ralph  Hitcbdl,  In  accordance 
with  the  application  of  December  18, 188B, 
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to  this  effect.  On  3a\j  B,  1890,  an  order 
was  made  overmllng  and  denying  this 
laRt  petition.  The  appeal  from  that  or- 
der was  taken  January  9,  1891.  A  motion 
has  been  made  in  behalf  ofthe  appellees  to 
dismiss  the  appeal  because  it  was  not 
taken  within  8U  days  after  the  date  of  the 
order  or  decree  aongbt  to  be  reviewed. 

The  contention  oT  the  appellants  Is  that 
Dnncan,  who  did  not  belong  to  either  of 
the  classes  of  persons  entitled  to  priority 
in  the  grant  of  administration,  shoald 
not  have  been  appointed  administrator 
while  the  application  for  the  appointment 
of  Mitchell,  who  is  an  heir  at  law  of  the 
decedent,  was  pending  in  that  court,  and 
bad  not  been  disposed  of;  that  applica- 
tion havlug  been  made  within  40  days 
attei  the  death  ot  the  Intestate.  Code 
1886,  SS  3014,  2016.  The  claim  la  that  the 
right  of  preference  asserted  by  that  appli- 
cation had  not  been  abandoned,  but  was 
duly  maintained,  and  that  It  should  not 
have  been  Ignored.  The  purpose  In  seek- 
ing the  revocation  of  the  letters  Issued  to 
Dancao  was  to  get  rid  of  an  obstacle  In 
the  way  ot  the  application  for  Mitchell's 
appointment.  The  claim  that  Mitchell 
was  entitled  to  be  appointed  administra- 
tor in  preference  to  Duncan  was  the  sub- 
atantial  matter  of  controversy.  The  relief 
sought  was  the  recognition  and  enforce- 
ment of  that  claim.  The  contest  was  be- 
tween ttae  conflicting  claims  to  the  admln- 
latratlon.  The  disposition  of  the  matter 
depended  entirely  upon  the  recognition  o{ 
the  one  or  the  other  of  those  claims.  In 
making  the  order  appealed  from,  the  pro- 
bate court  was  passing  upon  an  applica- 
tion to  administer  on  an  estate.  The  ap- 
peal from  a  decree  or  order  made  on  anch 
an  application  must  be  taken  within  SO 
days  from  the  hearing  and  dedalon  of  tbe 
same,  aniens  the- application  was  denied 
becaQseoItbe  nnfltness  ot  the  applicant, 
In  which  case  the  appeal  must  be  taken  in 
10  days.  Code  1S86,  5  S641.  subd.  2.  The 
appeal  In  this  case  not  having  been  taken 
within  the  time  limited  by  tbe  statate,  tbe 
motion  to  dtamisa  moat  be  ffrantad.  Ap- 
peal dlamlssed. 

m  Ala.  %)  — 

Henpebson  V.  State. 
(Supreme  Court  of  Alabama.   Dec  17, 189L) 

BxAonain  o»  STi.TnTBS— AHSHDiairr—  Ooxsti- 
TcnoNAL  Law. 
Const  art.  4,  S  19,  providing  that  no  bill 
on  its  poBssfre  shall  be  ho  altered  or  amended  as 
to  change  Its  original  purpose,  Is  sot  violated  by 
locreaafng  by  amendment  the  localities  where  a 
local  bill  shuU  take  effect  Hall  v.  Steele,  8 
Soath.  Kep.  650,  82  Ala.  504,  followed. 

Appeal  from  circuit  court.  Cbamben 
county;  JaubsR.  Dowdbll.  Judge. 

Indictment  against  John  W.  Bendeison 
for  violating  the  liquor  prohibition  law. 
There  was  Jndgment  ot  conviction,  and 
defendant  appeals.  Affirmed. 

W.  D.  Denaon  and  Watta  A  Son,  for  ap- 
pellant. Wm.  li*  MtLTm»  Atty.  Gen.,  tor 
tlie  State. 

OoLjucAii,J.  The  defendant  was  Indicted 
and  convicted  tor  a  violation  of  tbe  liquor 

firohibltion  law  fonnd  In  tbe  acta  of  1890-- 
1,  p.  86,  wblcli  probibltB  tbe  Belling  or 


giving  of  spirituous,  vinous,  or  malt  liq- 
uors at  various  designated  places,  and 
also  "  within  five  miles  of  La  Fayette  Col- 
lege, in  La  Fayette,  Chambers  county, 
Alabama."  It  Is  contendeil  that  an  In- 
spection of  the  senate  and  house  Journal 
discloses  tbe  fact  tbat  tbe  act  was  nut 
pnssed  in  accordance  with  the  constitu- 
tional requirements,  and  Is  therefore  null 
and  void.  It  Is  well  settled  that  courts 
can  and  will,  if  deemed  necessary,  examine 
the  legislative  records  to  see  whether  a 
printed  statu  te  has  a  legal  existence. 
.Tones  v.  Uatchlnson,  43  Ala.  723.  The  act 
In  question  originated  in  tbe  senate,  and 
Is  denomiaated  "  Senate  Bill  No.  27. "  Tbe 
bin  was  referred  to  a  committee,  and  by 
tbe  committee  reported  with  an  amend- 
ment. On  page  85,  senate  Journal,  it  Is 
shown  that  the  bill  and  pending  amend- 
ment was  adopted  by  a  vote  ot  yeas  and 
nuys,  and  the  note  duly  recorded.  In  the 
bouse  Journal,  page  236,  It  Is  shown  that 
a  substitute  for  the  senate  bill  was  adopt- 
ed by  yeas  and  nays,  and  the  vote  duly 
recorded.  The  substitute  was  a  mere  ex- 
tension ot  the  purpose  ot  the  original  bill 
so  as  to  Include  other  places.  On  page  240 
the  vote  by  which  the  substituted  bill  was 
adopted  was  reconsidered,  and  the  vote 
ordering  tbe  bill  to  a  third  reading  recon> 
aldered.  Tbe  bUl  was  tben  tarttaer  amokd- 
ed  by  Inserting  in  tbe  title  and  body  of 
the  bill  other  places  not  mentioned  In  tbe 
substituted  bill,  and  as  thus  amended  was 
read  tbe  third  time  at  length,  and  passed 
by  a  yea  and  nay  vote,  and  the  vote  duly 
recorded.  The  senate  did  not  agree  to  the 
bill  as  passed  by  thebouse,  and  a  commit- 
tee ot  conference  was  appointed  by  both 
houses.  The  committee  further  amended 
tbe  bill  by  adding  other  places,  and  also 
by  providing:  ''And,  aa  to  La  Furette 
College,  It  sfaall  not  take  effect  until  Janu- 
ary 1, 1891."  As  thus  amended,  the  bill  as 
passed  by  the  bouse  was  adopted  by  the 
senate  by  yeas  and  naya,  and  the  vote  duly 
recorded,  (see  senate  Journal,  pp.216,  217;) 
and  the  conference  report  was  also  con- 
curred In  by  the  house  by  a  yea  and  nay 
vote,  and  the  vote  duly  recorded,  (see 
house  Journal,  p.  286.)  The  Journals  show 
that  the  bill  was  daly  signed  by  the  presi- 
dent ot  the  senate  and  speaker  of  the 
house,  and  approved  by  tbogovemor.  We 
have  cited  tbe  pages  ot  the  senate  and 
house  Journals  only  on  the  points  raised  in 
argument,  bnt  bave  carefully  examined 
both  Journals  as  to  tbe  respective  and  aoe- 
cesslve  action  ot  the  senate  and  house  up- 
on the  bill  until  Its  approval  by  the  gov- 
ernor. We  tail  to  discover  tbat  any  con- 
stitutional requirement  which  should  af- 
firmatively appearupoD  the  legislative  rec- 
ords was  not  fully  compiled  with.  Aa  to 
mattera  which  are  not  required  to  be  af- 
firmatively shown,  this  court  will  Indulge 
all  reasonable  preaumptlonsln  favor  ottbe 
legality  ot  the  law.  In  the  case  of  Stein  v. 
Leeper.  78  Ala.  517,  It  w  as  declared  **  that  the 
original  purposeof  the  bill,  belnglocal  pro- 
hibition, wasnotaltered  or  changed  by  in- 
creasing by  amendment  the  localities  in 
wblcfa  tbe  actahonld  baveoperatlon ;  that 
sucb  were  exteni^onM  and  not  changes  of 
the  purpose. "  The  rule  was  reaffirmed  in 
tbe  case  ot  HaU  r.  Stede,  88  Ala.  664,  S 
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South.  Bep.  650.  We  are  satlafled  with  the 
rule  of  coDstructlon  declnrt>d  In  these  de- 
clBlons.  By  the  written  agreement  of  the 
api>el)aut  filed  with  the  record  the  court 
la  asked  to  determlDeonly  the  coastltntloD- 
ullty  of  the  law,  and  not  to  eonalder  any 
objection  which  nilKbt  be  nt^ged  agalnet 
the  SDfficlency  of  the  Indictment.  We  pru> 
nnnnco  the  law  to  have  been  legally  en- 
acted, and  to  be  valid.  Affirmed. 

(»  Ala.  IN)  " 

DUNTON  et  a.h  t.  Keel. 
(Supreme  Court     Alabartia.   I>eo.  16,  1891.) 
Afpbai, — FsBBUHPTioira — Ejectuent  —  Etidshoi 
— Plbadino  akd  Proof. 

1.  It  wlU  be  presumed  on  appeal  that  a  deed, 
offered  In  an  aotion  for  the  recovery  of  land,  by 
defendant,  as  a  link  in  his  chain  of  title,  was  in< 
Bdmissible,  where  the  record  fails  to  reveal  its 
contents,  or  the  ground  of  its  exclusion. 

3.  Where  a  deed  ftmnlng  a  necessary  link  in 
the  Utle  of  a  defendanA  in  ^  action  for  the  re- 
cwvery  of  land  has  been  properly  excluded,  the 
exclusion  of  a  mortgage,  forming  a  prior  link, 
to  a  person  sot  In  privity  with  him,  if  errone- 
ous. Is  harmless. 

8.  Where  the  complEdnt  la  an  action  iox  the 
teconiiT  of  land  describes  the  land  sued  for  only 
by  sectfoo,  township,  and  range,  and  the  ^xoat 
only  shows  that  idaintiff  Is  entitled  to  the  poft. 
session  of  "the  upper  plaoet"and  "the  lower 
plaoe, "  the  varianoe  Is  fatal. 

Appeal  from  clrcnltcoart,  Jackson  coun- 
ty; JoBH  B.  Tallt,  JudRe. 

Action  for  the  recovery  of  land,  by 
Moses  B.  Keel  against  F.  W.  Suntoo  and 
others.  Verdict  and  Jadgment  for  plain- 
tiff.  Dtfendants  appeal.  Revfaved. 

Martin  A  Bottldlh,  for  appellants.  J. 
B.  Brown,  tor  appellee. 

Walkbb,  J.  This  is  a  statutory  action, 
in  thenature  of  ejectment, tor  the  recovery 
ol  the  poasesslon  of  land,  and  damagefi  for 
the  detention  thereof.  The  plaintiff  under- 
took to  sustain  his  case  by  proof  of  prior 
aetnal  possession  under  a  claim  o!  own«r- 
Bbip.  The  defendant  offered  In  evidence 
the  record  of  a  deed  to  hiniseK  from  the 
American  Mortgage  Company  of  Scot* 
Innd,  Limited,  and  also  the  record  of  a 
mortgage  from  tbe  plaintiff  and  bis  wife 
to  that  company.  In  offering  tbe  record 
of  the  mortgage  the  d^Midant's  coansel 
stated  that  he  claimed  through  said  mort- 
gage under  tbe  deed  which  bad  been  al- 
ready offered  In  evidence.  On  objection 
Interposed  by  the  plaintiff,  the  conrt  ex- 
cluded the  records  of  both  the  deed  and 
tbe  mortgage.  Tbe  record  of  the  deed 
whtcfa  was  excluded  Is  not  copied  lu  the 
bill  of  exceptions.  We  are  not  Informed 
In  any  way  of  Its  contents,  nor  does  the 
record  disclose  upon  what  ground  it  was 
excluded.  In  the  absence  of  any  showing 
to  the  contrary  we  must  presume  that  It 
was  properly  excluded.  Hutcheson  v. 
Powell.  (Ala.)  9  South.  Bep.  170;  Beadle 
V.  DavldBon,  76  Ala.  494. 

The  exclusion  of  the  deed  left  the  defend- 
ant in  the  position  of  falling  to  connect 
himself  with  tbe  title  under  which  be 
claimed.  The  deed  was  the  link  connect- 
ing him  with  the  title  conveyed  by  the 
mortgage.  The  defendant  coald  n'ot  set 
up  tbe  nutatanding  title  of  tbe  mortgage 
iritboot  eonnecUng  himself  witb  it,  (Al- 
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/en  V.  Keltam,  69  Ala.  4420  and  could  not 
be  injured  by  the  exclusion  of  a  inortKage 
to  a  third  party  standing  in  no  relation 
of  privity  with  falm.  His  privity  with  the 
mor^agee,  or  the  title  conveyed  by  the 
mortgage,  was  proposed  to  be  shown 
only  by  the  deed,  the  proof  of  .which  had 
already  been  rejected,  and  properly  so,  we 
mast  presume.  Tbe  mortgage  without 
the  deed  would  not  tend  to  show  the  rec- 
ord title  under  which  defendant  proposed 
to  hold  the  land,  and  no  Injury  could  re- 
sult to  him  from  the  exclusion  of  tbe  mort> 
gage  alone,  as  be  failed  In  tbe  proof  of  the 
deed.  For  this  reason  there  cannot  be  a 
reversal  because  of  that  ruling,  however 
Insufficient  may  have  been  thegronndssog- 
gested  In  support  of  It. 

The  complaint  describes  the  lands  sued 
for  only  by  the  numbers  of  section,  town- 
ship, and  range.  The  plaintiff  ottered  evi- 
dence only  as  to  bis  prior  possession  of 
"  the  upper  place, "  and  "  the  lower  place,  * 
and  as  to  the  rental  value  thereof.  All 
the  evidence  is  set  out  In  the  bill  of  excep- 
tions, and  we  find  nothing  at  all  In  the 
record  tending  to  show  that  the  lauds 
referred  to  by  the  witnesses  arp  tbe  Iden- 
tical lands  described  in  the  complaint. 
The  witnesses  do  not,  in  any  way,  locate 
tbe  lands  of  which  they  speak.  It  Is  not 
made  to  appear  that  there  Is  any  corre- 
spondence between  tbe  proof  and  tbe 
plaintiff's  pleading.  For  aught  that  ap- 
pears the  testimony  may  have  referred  to 
other  lands  than  those  sued  for.  It  cer- 
tainly cannot  be  affirmed  that  the  proof 
clearly  showed  that  the  plaintiff  was  en- 
titled to  or  had  had  prior  possession  of 
tbe  landsdescribed  in  tbe  complaint.  The 
circuit  court  erred  In  giving  tbe  seneral 
charge  in  favor  of  the  plaintiff.  To  say 
the  least  of  It,  the  evidence  was  not  enlB'* 
clently  clear  and  free  from  doubt  to  vraiv 
rant  that  charge.  Tabler  r.  Coal  Co.,  87 
Ala.  805,  6  Sonth.  Bep.  196;  Alabama  Gold 
Life  Ins.  Co.  v.  Mobile  Mutual  Ins.  Co.,  81 
Ala.  ft29,  ISonth.  Bep.  661.  Beversed  and 
remanded. 


(M  AJs.  tat) 
Beed  Ldhbrr  Co.  et  al.  t.  Lewis. 
(Supreme  Court  <xf  Alabama.   Deo.  16, 180L) 
DA1U.OES— Bbmotb  Cadsb  — Covxktubs— Bxsii^ 

TIOHft— PaBTKBBSBIP. 

1.  A  plealnrecoupmentalleged  IhatthcQOtes 
sued  on  were  given  for  mill  machinery  whitdi 

filaintiff,  knowing  the  purpose  for  which  it  was 
Dtendea,  f ailea  to  deliver  until  two  months  after 
the  agreed  time,  and  that  the  delay  caused  idle- 
ness of  defendants'  mill,  and  prevented  the  fiU- 
flllment  of  certain  ooutracts,  resulting  ina  loss  of 
profits  to  defendants.  Held,  that  the  alleged  loss 
was  too  remote  and  speculative  to  oonstltate  re. 
coverable  damages. 

3.  It  Is  in  ^e  discreUon  of  tbe  Judge  of  the 
dty  oourt  of  Anniston  to  allow  or  to  refuse  to  allow 
a  Bpedal  plea  of  covertare  to  be  filed  after  (he 
expiration  of  the  80  days  limited  tor  flUog  pleas 
by  the  act  creating  sa(^  oonrt;  and  bis  raunig  re- 
fusing to  allow  such  a  plea  ounot  ha  reviewed  or 
controlled  on  appeaL 

8.  Id  an  action  on  promissory  notes  a«dast  a 
partnership  and  the  members  thereof  the  com- 
plaint charged  "that  In  each  of  said  notes  defend- 
ant waived  all  homestead  exemptioas  as  against 
this  debt. "  field,  that  there  was  no  allegation 
of  a  waiver  of  exemption  of  personalty. 

^  When  a  partaiar  exeouUng  a  flrm  note 
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waives  exemptions,  and  Bigns  tlie  Orm  name,  the 
waiver  is  oonflned  to  tbe  partner  signing. 

Ajpiieal  from  city  court  of  Annlston; 
B.  F.  Cabbadt,  Jadfte. 

Action  by  E.  M.  Lewis  asalnst  tbe  Beed 
Lnmber  Company  as  a  flna,  and  Its  Indi- 
▼tdual  DiemberB.  Jiid{$meat  for  plaintiff. 
Defendante  appeal.  Beverfied. 

Tbe  action  was  brought  on  three  notea. 
In  wbtcb  were  waived  all  homestead  ex- 
emptloDB.  In  addition  to  the  plea  of  tbe 
geaeral  Issue  filed  by  tbe  defendants,  they 
also  Sled  a  special  plea  of  recoupment  In 
wbich  all  of  tbe  defcradanta  Joined  except 
Bmlly  Farrar,  the  wife  of  w.  T.  Farrar. 
Tbe  plaintiff  demurred  to  tbls  plea  of  re- 
coupment on  tbe  ground,  araoDS  others, 
that  the  damages  claimed  by  way  of  re- 
coupment were  too  remote,  Tbe  court 
overruled  this  grnund  of  demurrer.  Tbe 
defendant  Emily  Farrar,  after  tbe  rnllng 
upon  tbe  other  defendants'  pleas,  offered 
to  file  her  plea  of  coTertare.  but  the  court 
refused  to  allow  It  done.  Upon  tbe  hear- 
ing of  the  evidence  tbe  court  rendered 
judgment  for  tbe  plaintiff,  and  In  said 
judgment  declared  that  tbe  defendants 
were  entitled  to  no  exemptions  of  per- 
sonal property. 

Cforaun  McDooald  and  CaMweti  A 
JoboBton,  for  appellants.  Matthews  A 
Wbttealde,  for  appellee. 

McGLiGLLAit,  J.  This  action  Is  on  prom- 
issory noted  exeented  by  the  Reed  Lumber 
Company,  which  fs  alleged  to  be  a  part- 
nersblp  composed  of  W.  T.  Farrar,  Emily 
Farrar,  the  wife  of  W.  T.  Farrar,  and  C. 
W.  Burrows.  The  suit  Is  against  tbe  rom- 
pany  and  the  Individuals  compoBing  It. 
The  company,  W.  T.  Farrar,  and  Bur^ 
rows  pleaded  In  recoupment  that  tbe 
notes  were  given  for  tbe  price  of  certain 
maebioery  to  be  presently  delivered; 
that  it  was  not  delivered  for  two  montbe 
afterwards;  that  tbe  marbtnery  was  a 
part  of  a  saw-mill,  without  which  the 
mm  could  not  be  rnn ;  that  plaintiff  knew 
tbe  uses  to  which  It  was  to  be  applied, 
and  that  the  mill  was  stopped  In  coose- 
qoenceof  Its  non-delivery;  and  that  as  a 
result  of  this  enforced  Idlniess  of  tbe  mill 
defendants  were  unable  to  fill  certain  ctHi- 
tmcts  for  lumber  wiilch  they  had  with 
various  parties,  and  lost  the  profits  they 
would  have  made  bad  they  been  able  to 
supply  the  lumber,  and  that  these  profits 
amounted  to  $500.  There  Is  no  averment 
that  plaintiff  contracted  to  deliver  tbe 
machinery  In  oontemplatlon  of  these  con- 
tracts on  the  part  ot  defendants  to  supply 
lumber  to  others,  or  that  he  knew  of  their 

The  plea  Is  bad  upon  two  gronnds,  if 
not  more.  The  plaintiff  was  not  liable  for 
the  profits  detoidaata  would  have  made 
oat  of  these  contracts  anless  sach  dam- 
ages, manifestly  not  btins  tbe  natural 
consequences  of  plaintiff's  mere  failure  to 
deliver  the  machinery,  but  depending  nn 
tbe  contractual  relations  between  delond- 
ants  and  others,  conld  be  said  to  have 
been  in  the  contemplation  of  the  parties 
without  knowledge  un  the  part  of  plain- 
tin  ol  those  relations,  and  hence,  without 
his  engagement,  having  any  reference  to 
them.  DevHn  t.  Mayor,  etc.,  68  N.  X.  26; 


Danghtery  v.  Telegraph  Co.,  75  Ala.  168; 
Telegraph  Co.  v.  Way. 83  Ala.  B42,4  South. 
Rep.  844;  Griffin  v.  Colver,  16  N.  T.  489,  fl» 
Amer.  Dec.  718,  and  notes.  Moreover,  the 
profits  which  might  have  been  realized  by 
the  defendants  bnt  for  plaintiff's  derelic- 
tion are,  as  alletced  In  this  plea,  entirely 
too  Bpeculatlvfl  and  conjectural,  Incapable 
of  that  clear  and  satisfactory  proof  wblcli 
the  law  requires. to  constitute  recoverable- 
damages.  Authorities  supra ;  Bell  v. 
Reynolds,  7S  Ala.  511 ;  Street  v.  Sinclair, 
71  Ala.  110.  The  action  being  prosecuted 
not  only  against  the  partnership,  but 
also  against  each  of  Its  members.  Includ- 
ing Mrs.  Farrar.  Individually,  and  Judg- 
ment sought  which  would  not  only  go 
against  the  partnership  property,  but 
against  the  property  of  each  individual, 
Mrs.  Farrar  had  the  right  to  make  any 
defense  which  would  protect  ber  from  In- 
dividual liability  and  save  her  Individual 
property  from  subjection  to  the  debt, 
without  denying  the  partnership  or  in 
any  way  attempting  to  defeat  the  col- 
lection  of  tbe  notes  out  ot  her  Interest  In. 
tbe  partnership  property.  To  this  end  she 
bad  a  right  to  plead  coverture;  and  we- 
ars ot  opinion  that  the  conrt  below  erred 
In  refusing  to  allow  her  to  do  so.  Le- 
Grand  v.  Bank,  81  Ala.  123, 1  South.  Rep. 
460.  It  is  not  claimed  In  the  complaint 
that  either  of  the  defendants  waived  their 
exemptions  of  personal  property  as- 
against  the  notes  sued  on.  The  averment 
is  "that  In  each  of  said  notes  defendants 
watted  all  homestead,  exemptions  as- 
against  this  debt."  Manifestly,  upon  such 
a  waiver,  there  could  be  no  Judgment  dec- 
laration of  a  waiver  of  exemption  of  per^ 
sonalty;  and,  even  were  this  otberwise. 
the  declaration  In  this  Judgment  should 
have  been  confined  to  W.  T.  Farrar»  who, 
It  Is  alleged,  signed  the  partnership  name- 
to  ths  notea.  Terrell  v.  Hnrat,  76  Ala.  588. 
The  judgment  to  reversed,  and  tbe  cause  re- 
manded. 

ON  BBHEABINO. 

Upon  further  consideration.  In  reaponse 
to  the  application  for  rehearing,  we  are  ot 
opinion  that  It  was  within  the  discretion 
of  the  trial  Judge  to  allow  or  refuse  to< 
allow  the  plea  ot  covertni-e  to  be  filed  when 
It  was  offered,  tbe  30  days  prescribed  by 
the  act  creating  tbe  city  court  of  Annlston. 
for  tbe  flllug  of  pleas  having  elapsed ;  and 
that  bis  discretion  In  that  regard  cannot, 
be  reviewed  or  controlled  on  appeal.  It 
reeultsthat  the  only  error  In  the  Judgment 
twlow  lies  In  the  declaration  of  a  waiver 
of  exemptions  which  Is  embodied  In  It. 
That  error  will  tw  corrected  here,  and  the- 
Judgment  modified  by  striking  outtbedec- 
laratlon  In  question.  As  thus  modified., 
the  Judgment  of  the  dty  conrt  Is  aflirmod.. 

(H  Ala.  my 
SiOTH  et  al.  V.  CoLUNB  et  aJ. 
(Supreme  Court  of  Alabama.   Dec  1, 189L) 

W«ONOrDL  LBVT  —    LlABlLITIRS  OF  ShXRIVT  — 

Fkadddlbrt  Co!iv8takcb8— Bcbdbh  or  Fboov- 
— What  Constitotbs  ImoLVBiroT  —  BvmixoB- 
or  FaADD-^vntuoTioiifr— DBFOsmon. 
1.  In  an  action  andBrt  a  sherifl  and  the  ««•>- 
ties  OD  hlB.b«id  for  tbe  wnngfai  levy  ot  attaott^ 
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meota  ualnst  C.  &  Co.  on  goods  which,  at  the 
time  of  the  levy,  were  claimed  by  plaintiffs,  plaia- 
titts  allied  that  they  had  bought  the  goods  from 
C.  Sc  Co.  Defendants'  testimony  tended  to  show 
that  the  sale  w&a  fraudulent.  The  oourt  cbanfed 
that,  after  plaintiffs  showed  a  prima  facie  tftle 
to  the  property,  it  deroired  on  defendants  to 
show  that  plaintiSs'  vendors  were  In  failloff  oir* 
coniBtancQa,  and  notloe  of  that  fact  to  plalntilb, 
when  they  beoame  the  porohasers;  and  that  than 
plaintiffs  mnst  ahowtfaat  theybonght  those  goods 
for  a  ralnable  consideration.  Meld,  that  snob 
charge  was  erroneous,  because,  when  it  was 
proven  that  the  attaching credltor'sdebts  existed 
frior  to  the  sale^  the  bnrden  waa  on  plaintiffs  to 
prore  the  payment  of  the  consideration,  and, 
vrtien  this  was  done,  then  the  burden  wonld  have 
been  shifted  to  defendants  to  show  plaintiffs  had 
knowledge  of  thefrandnlent  Intent  or  the  insolv- 
«nQy  of  the  vendor. 

2.  Buch  cbarfie  Is  wrong  also  because  It  im- 
pkiedlj  aaiwrta  that  the  parohasewoatd  be  valid. 
If  an  adequate  consideration  was  paid,  even  if 
the  purchasers  had  notice  of  the  ftraadulent  la- 
tent or  insolvency  Of  the  vendors. 

3.  Where  the  vendors  in  such  case  were 
closely  related  to  the  vendees,  the  coort  properly 
chared  that  the  Jory  were  the  sole  ]ndges  oi  the 
weight  to  be  given  to  such  relationship,  and  that 
fraud  ooold  not  be  presumed  therefrom. 

4.  Where  the  oonsideration  was  in  part  the 
canoellation  of  a  note  signed  by  the  vendors,  It 
was  error  for  the  oourt  to  charge  that,  unless 
the  vendors  were  Insolvent  at  the  time  of  the 
Mle,  and  plainUfb  had  notice  thereof,  tbe  pay- 
ment of  such  note  would  not  render  the  sale  fraud- 
nlent,  since  it  ignores  the  fact  that  a  solvent 
debtor  may  be  guilty  uf  fraud  In  tbe  sale  of  bis 
sofidB,  and  slnoe  It  ignores  a  want  of  notloe  of 
nets,  tf  sooh  were  proven  on  the  trial,  which 
would  have  put  a  reasonable  man  on  inquiry,  and 
which.  If  followed  up,  would  have  led  to  the  dis- 
covery of  fraud  or  insolvency, 

6.  It  was  proper  to  charge  that  all  tbe  assets 
belonging  toC.  &  Co.  (the  vendors)  "were  lia- 
Ue  to  the  payment  of  the  firm  debts,  and,  as 
ualnst  oreditors  of  tiie  flrm,  neither  of  tbe  par- 
tiM  ooold  olalm  any  of  th«  pnperty  as  exempt 
from  the  payment  <n  debts.  ** 

6.  It  was  proper  to  charge  that  "Insolvency" 
ueans  an  Insufficiency  of  assets  to  pay  debts,  and 
If  the  Jury  believe  from  the  evidence  that  the 
assets  of  the  vendors  in  such  ease  liable  to  the 
payment  of  tlieir  debts,  at  the  time  of  the  sale 
to  plaintiOk  e»9eeded  in  value  the  amonnt  of  the 
elaims  against  them,  then  they  were  not  insolv- 
mx. 

7.  The  charge  that  fraud  mnst  be  proven,  and 
that  evidence  merely  showing  a  suspicion  of  Its 
existence  was  insufficient  to  prove  its  exlatenoe, 
was  properly  given. 

8.  The  court  properly  ofaarged  that  before  the 
Jory  find  plaintiffs  guilty  of  fraud  in  the  pur- 
ehase  from  C  &  Co.  defendants  must  show  facts 
which  are  not  fairly  and  reasonably  reconcilable 
with  bounty  of  purpose. 

9.  The  oourt  charged  that  if  the  Jury  be- 
lieved that  plaintiSs  bought  the  goods  and  paid 
therefor  a  reasonable  price,  and  that  defftndiant, 
as  sfaerili;  seized  tbe  goods  under  attachment, 
then  defendants  were  liable  for  the  goods  so 
seised,  unless  defendants  show  that  at  the  time 
of  tbe  sale  C.  &  Co.  were  insolvent,  and  that 
plaintilEa  had  notice  thereof.  The  oourt  further 
charged  that  the  burden  of  proving  these  facts 
was  on  defendants,  field,  that  such  charge  was 
'erroneous,  beoaasA,  when  it  waa  proven  that  the 
attaching  creditor's  olalm  existed  prior  to  tbe 
sale,  tbe  bnrden  was  on  plaintifls  to  prove  tbe 
payment  of  the  oonsidra-atlon.  and,  when  this 
was  done,  than  the  harden  would  have  been  shift- 
«d  to  detendaots  to  show  that  ptaintUb  had 
knowledge  of  the  fhiudulent  Intent  or  insolvency 
of  tbe  vendor. 

10.  Tbe  court  proiierly  refused  to  ohaive  that 
It  C.  ft  Co.  were  Insolvent  and  plalntub  bad 
mUo*  tikersof,  tka  harden  of  proof  was  on  .plain- 


tiff* to  show  that  their  purchase  of  the  goods 
was  bona  nde  and  for  valuable  consideration, 
and.  If  the  purchase  was  in  partant'Ooedent  debts 
due  one  of  plaintiffs  from  C.  &  Co.,  plaintiffs 
must  olearly  establish  the  existence  of  such 
debts;  and,  there  being  a  close  relationship  be- 
tween C.  &  Co.  and  plaintiffs,  more  vigilant  and 
Jealous  scrutiny  should  be  made,  and  clearer  and 
more  oonvinolng  proof  required,  than  if  the  trans- 
action waa  between  strangers. 

IL  Defendants  re<)uested  the  court  to  charge 
that  if  the  jury  believed  that  the  trade  waa 
gotten  up  in  haste  and  completed  at  night;  that 
the  firm  of  C.  ft  Co.  ceased  to  exist  by  a  sweep- 
ing sale  of  all  the  stock  in  the  night;  that  there 
was  near  relationabtp  between  one  at  plaintiffs 
and  C.  &  (>>.  i  that  the  inventory  was  taken  in 
the  ateence  of  plaintiffs,  who  never  examined 
tbe  goods  with  a  view  of  purchasing, — these  facl^ 
are  to  be  considered  in  determining  whether  In- 
quiry should  have  been  made  into  C.  ft  Cc's 
financial  oooditiou;  and,  if  the  Jury  found  that 
such  inqairy  shoild  have  been  made,  and  which, 
if  fairly  conducted,  would  have  disclosed  the  in* 
solvency  of  0.  ft  Co.,  and  that  0.  ft  Co.  were 
insolvent,  and  plaintiSs,  having  notice  thereof, 
paid  money  to  C.  ft  Co.,  thereby  enabling  them 
to  get  their  property  out  of  reach  of  creditors, 
the  sale  was  void,  and  plaintiffs  cannot  reoovar. 
Held,  that  such  charge  was  ^operly  rafosed, 
because  argumentative. 

13.  The  conrt  properly  refused  to  charge  that 
if  C.  ft  Co.,  at  the  time  of  the  sale  to  plaintiffs, 
"were  unable  to  pay  their  debts  in  money  in  the 
mrdinary  coarse  of  trade,  then  they  were  Insolv^ 
ent, "  since  a  debtor  cannot  be  said  to  be  Insolv- 
ent merely  t>ecause  he  baa  not  money  enough  on 
hand  to  meet  his  liabilities  as  they  fall  due  in 
the  course  of  trade.  , 

18.  It  was  proper  for  the  oourt  to  refuse  to 
chaurge  that  partnership  assets  of  a  falling  flim 
cannot  be  applied  to  the  debts  and  expenses  of 
the  individual  partners  unUl  the  putnership 
debts  have  beenEvovided  for;  and  if,  at  the  time 
of  the  sale  to  plaintiffs,  C.  ft  Co.  were  In  fail- 
ing oircumstances,  and  they  received  money  in 
part  payment  for  the  goodv  sold,  and  without 
provuLing  tax  the  partnership  debts  one  of  the 
flrin  nsed  part  of  the  money  to  defr»  his  family 
expenses,  then  this  waa  a  fraud  on  ue  creditors 
of  C.  &  Co.  whose  olaims  were  not  provided  for, 
since  the  validity  of  such  sale  would  not  be 
affected  by  the  use  made  by  the  vendors  of  the 
porcnase  money,  apart  from  facts  oonneotlng  the 
pnrohaseis  with  fraud. 

14.  The  oonrt  properly  refased  to  chaise  that, 
It  the  sale  to  plaintifCs  was  made  when  O.  ft  Co. 
were  insolvent,  "for  the  purpose  of  putting  their 
property  beyond  the  reach  of  creditors,  or  was 
made  to  hinder,  delay,  (n?defraud  their  creditors, 
which  preference  was  to  be  exercised  after  pro- 
ceeds of  sale  had  come  into  their  hands, "  then 
the  ]nry,  in  determining  whether  plaintiffs  had 
knowledge  of  facta  sufBcient  to  put  them  on  in- 
quiry as  to  the  insolvency  of  CC  ft  Co.,  might 
consider  the  character,  ralatlonship,  and  inti- 
macy of  the  parties,  etc.,  since  such  charge  was 
confused  and  uncertain. 

15.  Defendant's  testimony  tended  to  show  that 
the  sale  was  fraudulent,  and  he  reqaested  the 
court  to  charge  that  if  C.  ft  Ca,  at  the  time  of 
the  sale  to  plaintiffs,  were  insolvent,  then,  in  de- 
termining if  the  sale  was  made  with  Intent  to 
defraud  creditors,  the  Jury  oonld  consider  any 
unusual  olrciunstanoes  connected  therewith,  if 
snob  are  shown  to  exist,  such  as  great  haste  In 
completing  the  sale ;  the  fact  that  it  was  made  at 
night;  that  all  the  slock  was  sold;  that  It  would 
result  In  C.  ft  Co.  going  out  of  business,  etc.; 
and  that  the  Jury  might  also  consider  these  cir- 
cumstances, if  th^  exist,  in  determining  iKdieth* 
er  plaintiffs  had  knowledge  of  soch  tendnlent 
intent,  or  had  knowledge  of  facts  that  shonld 
have  put  them  on  Inquiry;  and,  If  such  Inquiry 
was  excited,  then  it  was  not  enough  to  direct  sucn 
Inquiry  to  the  sale,  but  they  nhould  have  gone 
tuKQu&tf  with  the  view  of  liwimlng  OL  ft  Co.** 
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real  intfmt  In  maklsg  the  sale.  Beld,  that  such 
cbHtge  was  properly  refused,  because  it  is  alto- 
gether tmpmper  for  tbe  court  to  welRb  the  faots 
and  draw  Inferences  for  the  Inry. 

16.  The  oonrt  properly  refused  to  charge  that 
at  tho  time  of  the  sale  to  plaintlfCs  C.  &  Co. 
were  insolvent  or  la  embarrassed  ciroumatances, 
as  these  were  questions  of  fact  for  the  Jury. 

17.  The  court  properly  refused  to  charge  that 
the  lory,  in  considering  the  bona  fld««of  the  sale, 
must  take  into  oonsideratlon  the  fact  that  one  of 
the  firm  of  C.  &  Co.  was  not  introduced  by  plain* 
tUEs  as  a  witness  in  this  case,  as  it  waa  predi- 
cated on  nothing  to  render  it  legal. 

18.  It  was  proper  to  refuse  to  charge  that  If 
the  Jury  believed  the  eridenoe  in  tbe  case  they 
sbonld  Dud  tor  defendants,  as  tbe  question  of 
tbe  sulBcieney  of  tbe  evldeiiee  was  entirely  for 
the  Jury. 

19.  The  court  properly  refused  In  such  case  to 
charge  that,  if  tbe  Jury  believed  that  C.  &  Co.  were 
iosolveot  at  tbe  time  of  the  sale,  plaintiffs  bad 
notice  of  sucb  insolrenov,  and  that  the  four  hogs 
(part  of  the  property  sold)  mentioned  in  the  in< 
rentory,  under  a  private  agreement  between  G. 
&  Co.  and  plaintiffs,'  were  not  to  pass  under  tne 
bill  of  sale,  then  this  was  a  fraud  on  the  cred- 
itors of  C.  &  Co.,  and  rendered  the  sale  void  as 
to  them,  and  tbe  Jury  should  find  for  defendants, 
since,  IT  plalntifli  bad  notice  of  tbe  insolvency, 
tbe  sale  would  be  iDvalld,  witboat  reference  to 
the  hogs,  and,  if  they  had  do  such  notice,  the 
question  growing  out  of  tbe  sale  of  tbe  hogs  did 
not  render  the  sale  void. 

ao.  The  writ  of  attach mtmt  under  wblcb  tbe 
levy  was  made  was  not  erldenoe  of  tbe  firm's  In- 
debtedness. 

21.  The  court  properly  refused  to  charge  that 
plaintiffs  at  tbe  time  of  the  sale  had  knowledge 
of  facts  calculated  to  arouse  their  suspicion,  and 
to  stimulate  Inquiry  as  to  C.  &  Co.'s  financial 
condition,  as  this  was  a  qnestloD  of  fact  for  the 

1^  An  iDcompleto  obarge,  from  which  tbe  In- 
tention of  tbe  pleader  oan  only  be  oonjectnred, 
will  not  be  considered. 

28.  The  circuit  court  cannot  compel  the  pro- 
duction of  a  deposition  In  the  hands  of  a  com- 
mlssioaer  taken  by  him  under  a  commission  from 
the  chancery  court,  without  an  order  authorizing 
it  from  the  conrt  tram  whloh  tbe  commission 
Issued. 

S4.  Defendants  sought  to  show  the  insolvency 
of  C.  ft  Co.  at  the  time  of  the  sale,  and  had  given 
legal  notloe  to  produce  tbe  bookit  of  tbe  firm. 
They  were  not  produced,  and  defendants  then 
sought  to  introduce  evidence  of  their  oontento. 
field,  that  such  evidence  was  admissible. 

26.  Testimony  which  Is  competent  against  one 
party  cannot  be  ezoluded  by  the  trial  court  be- 
cause not  oompeteni  against  another  party  to  tho 
salt 

26.  Plaintlfb  In  an  action  have  a  right  to  be 
present  dnxiag  the  trial,  ootwltbatandlng  their 
examination  as  witnesses. 

27.  Continuances  are  In  tbe  discretion  of  the 
trial  court, 

as.  Where  plalntlfb  alleged  that  tbey  had 
bought  the  goods  from  C.  &  Co.,  and  defendant 
Kmght  to  prove  that  the  sale  was  fraudulent,  it 
was  competent  for  him  to  show,  as  bearing  on 
the  question  of  fraud,  that  C.  A:  Co.,  Just  oefore 
the  sale  to  plaintiffs,  oeased  to  make  deiKwits  of 
the  orooeeds  of  sales  of  goods,  and  that  one  of 
tbe  nrm  withdrew  all  cash  on  deposit. 

S».  It  was  also  competent  to  show,  a«  explan- 
atory thweof,  the  oiroomstanoes  which  inanced 
tbe  cessaticm  and  withdrawal  of  the  deposits. 

Appeal  from  city  coart  of  Blrmlagbam ; 
H.  A.  Sbarpe,  Judge. 

Action  b7  ColUni  ft  Griffith  asralnst  J. 
8.  Smith  and  others.  Judgment  for  plaln- 
tltb.  Defendants  appeal.  Reversed. 

TbU  was  an  action  of  treBpasa  brought 
by  the  appelleea,ColUn«  A  Orlffltb,  against 
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the  appellant  J.  S.  Smith,  as  sheriff,  and 
his  bondttmen.and  sought  to  recoverdam- 
ages  for  the  alleged  wrongful  and  unlaw- 
ful levy  of  certain  attachments  agatOMt  J. 
D.  Collins  &  Co.  upon  property  which 
waa,  at  the  time  of  the  levy,  claimed  by 
plaintiffs.  The  defendants  pleaded  tbe 
general  issue  and  JustlAcatlon  under  tbe 
authority  of  said  attachments  which  were 
placed  In  tbe  hands  of  the  sheriff  for  exe- 
catlon.  On  the  trial  of  tbe  cause,  after 
the  plaintiffs  bad  announced  ready  for 
trial,  two  of  deleudant's  witneeses,  upon 
wham  a  sabpcsau  duces  tecum  had  been 
served,  asked  the  court  not  to  compel  them 
to  produce  certain  depositions  and  ac- 
count-books  thereto  annexed,  which  depo- 
^tlons  bad  been  taken  In  another  eauae 
pending  In  tbe  chancery  court.  Tbe  sonrt 
refused  to  compel  tbe  production  otaatd 
depositions  and  books,  and  to  this  ruling 
the  defendants  duly  excepted.  The  de- 
fendants then  offered,  In  support  of  the 
motion  to  require  tbe  production  of  said 
books  and  depositions,  to  show  the  mate- 
riallty  and  Importance  uf  the  same  aa  tes- 
timony In  this  case;  bat  the  court  re- 
fused to  allow  this  evidenrte,  and  defend- 
ants duly  excepted.  Tbe  court  also  over- 
ruled the  defendants' separate  motion  to 
compel  the  production  of  the  books,  and 
tbe  defendants  duly  excepted.  The  de- 
fendants then  asked  tbe  court  that  the 
case  be  continued  so  as  to  allow  them  the 
opportunity  to  get  the  beneHt  of  tbe  tee* 
tlroony,but  tbe  court  refused  to  grant  the 
continuance,  and  the  delendauts  duly  ex- 
cepted to  said  refusal.  The  plaintiffs  then 
Introduced  evidence  to  show  that  the  aald 
J.  8.  Smith,  at  the  time  of  tbe  grievance 
complained  of,  was  sheriff  of  Jelfenion 
county,  Ala.,  and  that  hie  co-defendants 
were  euretiea  on  his  official  bond;  that 
said  Smith,  as  anch  sheriff,  by  his  deputy, 
took  chan^  of  the  goods  InTOlved  in  this 
suit  on  the  evening  of  December  27. 1889; 
that  he  came  to  the  store  In  Warrior, 
Ala.,  which  had  been  occupied  by  J.  D. 
Collins  A.  Co.,  bat  was,  at  that  time,  occu- 
pied by  plaintiffs,  and  levied  upon  the 
goods  in  said  store  as  the  property  of  J. 
D.  Collins  &  Co.  nnder  two  attachment 
writs  in  his  hands  In  favor  of  Carter  Brua. 
&  Co.  and  Henry  Bernstein;  that  said  sher- 
iff sold  the  goods  so  levied  upon,  and  sat- 
isded  those  attachment  writs  and  other 
writs  of  attachment  which  were  In  hia 
hands  against  J.  D.  Collins  &  Co.  Tbe 
testimony  for  tbe  plain tttts  further  tended 
to  show  that  the  goods  so  levied  upon 
and  removed  by  the  sheriff  had  previously 
to  such  levy  been  sold  by  J.  D.  Collins  & 
Co.  to  the  plaintiffs  for  f4,fMNI,  which  pnr< 
chase  price  was  the  fair  market  value  of 
the  goods  bought,  lees  the  value  of  a  safe 
at  f75,  which  had  been  charged  twice  la 
the  Inventory,  and  the  value  of  hogs,  960, 
which  were  Included  In  the  bill  of  sale,  bat 
which  were  redelivered  to  J.  l\  Collins  & 
Co..— it  having  been  agreed  that  tbe  hoga 
Btionld  not  be  Included  lu  tbe  bill  of  nale. 
Bobert  Collins,  of  the  plaintiff  Arm,  on  be* 
ing  introduced  aa  a  witness,  testlfled 
that  on  December  2S,  1888,  alter  some 
gotiatlons  with  J.  D.  CoHlns,  of  tbe  firm 
of  J.  D.  Collins  A  Co.,  be  and  one  Orfffltb 
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agreeil  upon  the  pnrcliaso  of  the  stock  of 
goods  from  J.  D.Collins  &  Co.,  agreeins 
tu  pay  him  the  parcbaae  price  above  stat- 
ed ;  that  Bftid  sale  was  made  aeccrdlnff  to 
tiie  Invoice  which  J.  D.  Collloa  had  with 
him  at  the  time  of  the  agreement  to  pur- 
chase, and  which  was  attaclied  to  the 
bill  of  sale  made  by  J.  D.  Colilns  &  Co.  to 
the  plaintiffs;  that  at  the  time  of  the  con- 
summation of  the  sale  said  Bobert  Collins 
paid  to  J.  D.  Collins  ft  Co.  In  checks  9601, 
and  on  the  next  day.  said  Collins  &  Griffith 
haTing  gone  to  Warrior,  the  bill  of  sale 
was  signed  by  J.  A.  Collins,  and  tl,04S  of 
the  pnrchase  price  of  the  goods  was  paid 
by  the  plaintiffs  to  blm.  The  evidence  for 
the  plaintiffs  further  tended  to  show  that 
the  purchase  price  was  paid  by  the  cancel- 
lation of  an  antecedent  indebtedness  by 
J.  D.  Collins  &  Co.  to  Bohert  Collins,  hy 
cash  in  hand  paid,  by  checks  on  certain 
banks, and  by  promissory  notes;  and  that 
the  transaction  was  In  every  respect  bona 
Sde,  and  free  from  collueion.  The  teatl- 
mouy  for  the  defendants  tended  toeontro. 
▼art  the  bona  Sden  of  the  contract  be- 
tween Collins  ft  Griffith  and  J.  D.  Collins 
ft  Co.,  by  which  tliey  pretended  to  pur- 
chase the  letter's  stock  of  goods.  Amimg 
other  evidence,  the  defendanta  Introduced 
the  president  ol  the  hank  at  Warrior, 
Ala.,  who  testified  that  J.  D.  Collins  ft  Co. 
had  for  a  long  time  been  customers  of  his 
bank,  and  deposited  therein  about  $1,500 
per  month,  until  about  the  middle  of  Oc> 
tober,  1889,  when  they  ceased  to  make  any 
depOBlts;  and  that  said  witness  Davidson 
asked  J.  D.  Collins  why  he  ceased  to  make 
deposits  with  him.  to  which  Collins  replied 
"that  they  were  getting  very  little  money, 
and  were  patting  what  they  got  in  cot- 
ton.** The  plaintiffs  objected  to  this  con- 
versation with  J.  D.  Colltna,  and  moTed 
to  exclude  It  from  the  Jury.  The  court 
snstained  the  motion,  excluded  the  testi- 
mony, and  the  defendants  duly  excepted. 
There  was  much  testimony  introduced  on 
the  part  of  both  plalntlQa  and  defendants, 
bat  It  Is  not  deemed  neceBsary  tu  set  It 
ont  In  detail. 

The  defendants  excepted  to  the  follow- 
ing part  of  the  court's  oral  charge  to  the 
Jury:  "To  render  a  conveyance  made 
with  Intent  to  hinder,  delay,  or  defraud 
creditors  void,  it  is  necessary  that  bad 
Intent  must  exist  on  the  part  of  the  pur- 
chaser as  well  as  the  seller.  It  Is  not  suffl* 
elent  that  property  be  sold  with  theln^ 
tmt  on  the  part  ol  the  seller  to  Injure  his 
creditors,  but,  in  order  to  render  It  void, 
both  parties  to  the  conveyance  most  par- 
ticipate in  the  bad  intent,  bo  that  a  pur- 
chaser who,  without  any  knowledge  o1 
the  Intent  on  the  part  ol  the  seller,  buyt 
property  and  pays  for  It,  or  pays  n  part 
and  gives  his  notes  for  the  remainder,  is 
protected.  The  sale  cannot  be  rendered 
void  even  at  the  instance  of  creditors  who 
maybe  prejudiced  thereby."  The  court, 
at  the  request  of  the  plafntlffR,  gave  the 
following  charges  In  writing:  (1)  "The 
Jury  are  sole  Judges  of  what  weight  shall 
be  given  to  the  relationship  of  the  parties 
In  determining  the  question  Involved  la 
the  case.  No  presumption  of  fraud  Is 
drawn  from  relationship.'*  (2)  "DnlesG 
T.10sanal5— 22 
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J.  D.  Colilns  ft  Co.  were  Insolvent  at  the 
time  of  the  sale,  and  Collins  ft  Griffith 
had  notice  thereof,  the  payment  the 
note  signed  by  J.  D.  and  J.  A.  Collins 
would  not  render  the  sale  fraudulent." 
(8)  "  I  chaise  the  Jnry  that  all  the  assets 
belonging  to  the  firm  of  J.  D.  Collins  & 
Co.  were  liable  to  the  payment  of  the  firm 
debts,  and,  as  against  creditors  of  the 
firm,  neither  of  the  partners  could  claim 
any  of  the  property  as  exempt  from  the 
payment  of  debts."  (4)  "I  chai^  the 
Jury  that  Insolvency  means  an  insufficien- 
cy of  assets  to  pay  debts;  and  if  the  Jnry 
believe  from  the  *fvidence  that  the  assets 
of  J.  D.  Collins  and  J.  A.  Collins  liable  to 
the  payment  of  their  debts  on  the.  2Sd 
and  24th  of  December,  1889,  exceeded  in 
value  the  amount  of  the  claims  against 
them,  then  they  were  not  insolvent  at  the 
time."  (5)  "Frand  must  be  proven  like 
any  other  fact.  Evidence  which  merely 
shows  a  suspicion  of  Its  existence  Is  not 
sufficient  to  show  its  existence."  (6) 
"Before  the  Jury  find  that  the plaintlDB, 
Collins  ft  Griffith,  were  gnllty  of  fraud  in 
the  purcbnse  from  J.  D.  Collins  ft  Co.,  de- 
fendants must  show  facts  and  clrcnmstan- 
ces  which  not  only  cast  a  suspicion  on  the 
transaction,  but  they  mast  show  a  state 
of  facts  which  are  not  fairly  and  reason- 
ably reconcilable  with  fair  dealing  and 
honesty  of  purpose;  and  until  this  is  done 
the  Jury  cannot  find  that  plaintilfs  were 
guilty  of  fraud."  (7)  "If  the  Jury  believe 
from  the  evidence  that  the  plaintiffs,  Col- 
lins ft  Griffith,  on  or  about  the  23d  day  of 
December,  1S89,  bought  of  J.  D.  Collins 
&  Co.  the  stock  of  goods  in  controversy, 
and  paid  therefor  the  agreed  price,  with 
cash,  and  by  the  transfer  of  a  mortgage 
on  one's  self,  and  In  the  satMactlon  and 
payment  of  bona  ffde  Indebtedness  of  J.  D. 
and  J.  A.  Collins,  and  of  J.  D.  Collins  ft 
Co.,  and  by  a  resale  of  the  hogs  described 
In  the  bill  ol  sale,  and  by  executing  their 
notes  for  the  balance;  and  if  the  Jury  fur- 
ther believe  that  the  arooant  so  paid  in 
this  way  was  a  reasonable  value  of  such 
goods;  and  that  afterwards  Joseph  8. 
Smith,  as  sheriff,  liy  his  deputy,  selspdand 
took  poBsession  of  such  goods  under  the 
writB  of  attachment  given  In  evidence,— 
then  the  defendants  are  liable  to  the 
plaintiffs  for  the  Btock  of  goods  so  eelzed. 
uulesB  tbe  defendants  have  satisfied  the 
Jury  by  the  evidence— /^Vrst,  that  at  the 
time  the  purchase  was  made  and  closed  J. 
D.  ColUns  ft  Co.  were  Insolvent  ur  In  em- 
barrassed ulrcumstanees;  and.  aeeoad,  that 
the  plain  tiffs,  Collins  ft  Grlffl  tb,  at  that  time 
had  actual  or  constructive  notice  that  J. 
D.  Collins  ft  Co.  were  Insolvent  or  In  em- 
barrassed circumstances.  The  burden  of 
proving  each  of  these  last-named  facts  Is 
upon  the  defendants,  and  the  plaintiffs 
are  entitled  to  a  verdict,  unless  these  facts 
are  proven." 

The  defendants  separately  and  severally 
excepted  to  each  of  said  charges  as  given, 
and  separately  excepted  to  the  Court's 
refusal  to  give  each  of  the  following  writ- 
ten charges  requested  by  them:  (1)  "It 
the  Jury  believe  from  tbe  evidence  that  J. 
D.  Colilns  ft  Go.  were  Insolvent  or  In  a  fall- 
ing condition,  and  tbat  Collins  A  Griffltb 
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knew  tbiB,  nr  were  tn  possession  of  facts 
Bnfflcient  to  put  tbeiu  ua  Inquiry  bb  to  tlie 
financial  condition  of  J.  D.  Collins  &  Co., 
the  burden  of  proof  Is  on  the  plaintiffs  to 
show  that  the  purchase  of  the  stock  of 
9;ooda  Irom  J.  D.  Collinfi  &  Co.  was  not 
only  bona  Sde,  but  that  tbey  paid  a  valu- 
able conalderatton  for  the  goods;  and  the 
parchaee  price  eonststlDK,  accordlns  to 
tbeirclalro.  In  part  of  debts  due  to  Robert 
A.  Collins,  one  of  the  purchasers,  from 
said  J.  D.  Collins  &  Co.,  the  plaintiffs 
must  establish  the  exlsCvncH  of  such  debt 
due  to  Robert  Golllns  by  clear  and  satis- 
factory evidence ;  and  It  beina:  undisputed 
that  near  relationship  exists  between  the 
porchaaerB  and  sellers,  more  Ti^ilaQt  and 
jealous  scrutiny  will  be  exacted,  and  clear- 
er and  more  convincing  proof  required, 
than  it  the  transaction  was  between 
Btransers."  (2)  "The  Jury  should  look  to 
all  the  facta  and  circumstances  surround- 
ing the  transaction  In  decidlUK  upon  the 
bona  ttdea  of  the  sale  from  J.  D.  Collins  & 
Go.  to  Colllna  ft  Qriffltb.  II  the  Jury  be- 
lieve the  trade  was  gotten  up  In  haste; 
that  the  trade  was  consummated  at 
night;  that  the  mercantile  firm  of  J.  D. 
Colllna  &  Co.  ceased  to  exist  by  a  sweeping 
Bale  ol  the  entire  merchandise  In  the 
nigbt-tlme;  that  there  was  a  near  rela- 
tionship between  one  of  the  plaintiffs  and 
the  sellers:  that  the  Inventory  was  taken 
in  the  absence  of  the  purchasers,  and  tbat 
the  plalntiRB  had  never  examined  the 
stock  of  goods  with  a  view  of  purchasing 
the  same,— these  are  facts  to  be  considered 
by  the  Jury,  la  connection  with  all  the  oth- 
er evidence  In  the  case.  In  determining 
wbetber  or  not  loqolry  Into  the  financial 
condition  of  J.  D.  Collins  A  Co.  Bhonid 
have  been  made.  And  It  the  Jury  find, 
from  the  foregoing  facts,  viewed  In  the 
light  of  the  other  evidence  In  the  case, 
that  Inquiry  should  have  been  made, 
which,  if  (airly  and  bonestly  conducted, 
would  bave  dtscloBed  the  existence  of 
debts  due  from  J.  D.  Collins  ft  Co.  and  un- 
proTldod  for;  and  It  the  Jury  further  find 
tbat  J.  D.  Collins  ft  Co.  were  in  falling  cir- 
cumstances at  the  time  of  the  trade,  and 
that  the  plaintiffs,  knowing  this  fact,  or 
having  good  reason  to  believe  It,  paid 
money  to  J.  D.  Collins  &  Co.,  and  thereby 
enabled  them  to  shuffle  their  property  out 
ol  sight  ol  creditors,— the  sale  was  void, 
and  plalntllts  cannot  recover."  (3)  "Tlte 
court  charges  the  Jury  that  If  they  believe 
from  the  evidence  in  this  case  that  J.  D. 
Collins  &  Co.,  at  the  time  of  the  sale  by 
them  to  Collins  &  Griffith,  were  unable  to 
pay  tbelr  debts  In  money  In  the  ordinary 
course  ol  trade, then  they  were  insolvent. " 
(4)  "  The  court  charges  the  jury  that  part- 
nership assets  of  a  falling  coacern  cannot 
legally  be  applied  to  the  debts  and  ex< 
pensea  of  the  individual  members  until  the 
partnership  debts  hare  been  pmrlded  for; 
and  It  the  Jui7  believe,  at  the  time  of  the 
alleged  sale  of  goods  from  J.  D.  Collins  ft 
Co.  to  Collins  ft  Qrifflth,  tbat  the  former 
was  in  failing  cireumstaacee,  and  they  re- 
ceived money  in  part  payment  for  said 
goods;  and  that,  witbont  paying  or  pro- 
viding for  the  partnership  debts,  Jnilus 
4.  Collins  used  «  part  ol  said  money  to 


0BTEB,yoi;.10.  (Ala. 

defray  his  family  exjieneefl,— then  this  was 
a  fraud  upon  those  creditors  of  J.  D.  Col- 
lins &  Co.  who  were  unpaid  or  unprovid- 
ed for,  If  there  were  such  creditors."  (&) 
"The  court  charges  the  jury  that  If  J.  D. 
Collins  &  Co.  were  insolvent  or  In  an  em- 
barrassed  financial  condition  at  the  time 
of  the  sale  to  Collins  ft  Griffith,  and  tbat 
the  said  sale  was  made  by  them  for  the 
purpose  of  putting  their  property  be- 
yond the  reach  of  their  creditors,  or  was 
made  to  binder,  delay,  or  defraud  their 
creditors,  which  preference  was  to  be  ex- 
ercised at  their  election  after  proceeds  ol 
sale  had  come  Into  ttaeir  bands,  then  the 
Jury,  In  determining  whether  dolUnsft  GrU- 
flth,  or  either  of  them,  bad  sufficient  Infor- 
mation to  stimulate  Inquiry  Into  the  trans- 
action and  embarrassed  fliiaucial  condition 
of  J.  D.  CoUlnsftCo., they  may  consider  the 
character,  surroundings,  and  relationship 
of  the  parties  to  the  transaction,  their  In- 
timacy, it  any  Is  shown,  their  connection 
with  thatpartlcnlartranaactlun,and  tb^r 
facilities  for  obtaining  correct  Informa- 
tion." (6)  "The  court  charges  the  Jury 
tbat,  If  J.  D.  Collins  ft  Co.  at  the  time  of 
the  sale  to  Collins  ft  Qrifflth  were  Insolv- 
ent or  In  a  failing  condition,  then.  In  de- 
termining U  said  sale  was  made  with  the 
Intent  of  placing  thehr  property  beyond 
the  reach  ol  creditors,  or  to  hinder,  delay, 
or  defraud  tbelr  creditors,  the  Jury  are 
authorised  to  consider  any  uuusaal  dr- 
cumstauces  outside  of  the  ordinary  rou- 
tine commercial  or  mercantile  business,  II 
such  are  shown  to  exist,  such  as  great 
baste  in  consummating  the  sale,  the  unu- 
sual time,  to-wltj  night-time,  the  fact  tbat 
the  sale  embraced  the  entire  stock  ol 
goods,  and  the  further  fact  that  It  wonid 
result  in  the  firm  of  J.  D.  Collins  ft  Co.  go- 
ing out  of  the  commercial  business,  and 
also  the  fact  that  they  conveyed  tbelr 
store-house  and  lot  at  the  Bame  time  to 
Imogens  Collins;  and  the  Jury  may  also 
consider  these  clrrnmstances.  It  they  exist, 
tn  determining  w  hetber  or  not  si^d  Col- 
lins ft  Qrlffltbp  or  either  of  them,  had 
knowledge  of  such  fraudulent  Intent  or 
such  purpose  to  place  the  property  be- 
yond the  reach  of  creditors,  or  whether 
tbey  had  notice  or  knowle^dge  of  such 
facta  as  would  stimulate  inquiry  un  their 
part  Into  the  validity  of  the  sale;  and.  If 
such  Inquiry  was  excited,  then  It  was  not 
enough  that  said  Inquiry  should  bave 
been  directed  simply  to  the  sale,  but  tbey 
should  bave  gone  further,  with  the  view 
of  aacertalning  the  real  intent  on  the  part 
of  J.  D.  Collins  ft  Co.  In  making  such  sale." 

i7)  "The  court  charges  the  Jury  that  IIJ. 
>.  Collins  ft  Co.  were  unable  at  the  time  of 
Che  sale  to  Collins  ft  Griffith  to  pay  tbelr 
debts  in  money  as  tbey  fell  due  in  the  or- 
dinary course  of  trade,  then  they  were  in- 
solvent." (8)  "The  court  chargers  thvjnry 
that  theevidence  In  the  caseshows  that  J. 
D.  Collins  &  Co.  were  Insfilvent  at  the 
time  of  the  sale  to  Collins  ft  Grlfllth.  **  (9) 
"The  conrt  charges  the  Jury  that  theevi- 
dence In  the  case  shows  that  J.  D.  Collins 
ft  Co.  at  the  time  ol  the  sale  to  Collins  ft 
Griffith  were  In  embarrassed  financial  clr- 
cumstancee."  (10)  "The  court  charges 
the  Jury  that,  In  considering  tbe  (almess 
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and  bonattdeaot  the  sale  of  J.  D.  CoIIIdb  | 
&  Co.  to  CoUlDS  &  Grifllth,  they  must  take 
luto  consideration  the  fact  that  J.  D.  Col- 
llna.  ot  the  Arm  ol  J.  D.  ColllnB  &  Co.,  was 
Dot  tntrodnced  by  the  plalntlltB  as  a  wit- 
ness Id  tills  case."  (11)  "The  court 
charges  the  Jnry  that  H  they  believe  the 
evidence  Id  thiH  paae  they  will  find  for  the 
defendants."  (12)  "The  conrt  charsres  the 
Jnry  that  If  they  believe  from  the  evidence 
Id  this  case  that,  whea  the  sale  ot  J.D. 
ConiDS  ft  Co.  was  made  to  Golllns  ft  Grtf- 
flth,  that  J.  D.  Collins  ft  Co.  were  iDSOlv- 
ent,  or  in  an  embarrassed  financial  rondt- 
tion,  and  that  Colllna  ft  Orlfflth.  or  either 
of  them,  knew  of  such  Insolvency,  or  had 
notice  or  knowledge  of  facts  which  would 

{)Dt  a  reasonably  prudent  nian  on  Inquiry 
n  relatlun  thereto,  which,  If  honestly  and 
faithfully  pnrsoed,  wpuld  have  disclosed 
their  Insolvent  condition;  and  If  the  Jnry 
farther  believe  that  the  fonr  hogs  men- 
tioned in  the  inventory,  under  a  private 
agreement  between  J.D. Collins  ft  Co.  and 
Gnllins  ft  Griffith,  were  not  to  pass  under 
said  bill  of  sale  to  Collins  ft  Orlfflth,  but 
were  to  remain  the  property  of  J.  D.  Col- 
lins,— then  ttalB  was  a  fraud  on  the  exist- 
ing creditors  ot  J.  D.  Collins  ft  Co.,  and 
rendered  the  sale  void  as  to  them,  and  the 
jury  will  find  for  the  defendants."  (13) 
"The  Jury  may  look  to  the  attachment 
writs  produced  In  evidence  on  the  trial, 
and  the  returns  of  the  sberlH  thereon,  and 
consider  the  same,  in  eunneetlon  with  the 
other  evidence  In  the  caso.  In  determining 
whether  or  not  J.  D.  Collins  ft  Co.  had 
property  liable  to  be  levied  upon  to  aat- 
isTy  the  debts  of  aald  J.  D.  Colllna  ft  Co." 
(14)  "The  court  charges  the  jury  that  the 
evidence  in  this  case  shows  that  Collins 
ft  Griffith,  at  the  time  of  the  sale  of 
the  goods  by  J.  D.  Collins  ft  Co.  to  them, 
had  notice  or  knowledge  of  facta  or  clr- 
enmstances  wblcb  were  calcnlated  to 
arouse  snaplrlon  or  stimulate  Inquiry  as 
to  the  real  financial  condition  of  J.  D.  Col- 
lins ft  Co."  (15)  "The  court  charges  the 
Dry  that  if  thev  believe  from  the  evidence 
n  this  case  that  J.  D.  Collins  ft  Co.,  at  the 
time  of  the  sale  by  them  to  Collins  ft 
Orlffltb,  wers  anable  to  pay  tbeir  debta 
as  Tbey  matured  and  became  due  In  the 
ordinary  course  ot  business,  as  persons 
carrying  on  such  baelnesa  usually  do,  In 
that  currency  which  is  made  by  the 
United  States  government  legal  tender. " 
(16)  "The  court  charges  the  Jury  that 
the  evidence  in  this  ease  abows  that  Col- 
lins ft  Griffith  had  notice  ot  facts  or  cir- 
cumstances at  the  time  of  the  purchase  ot 
the  goods  by  them  From  J.  D.  Collins  ft  Co. 
which  were  calculated  to  arouse  suspicion 
as  to  the  insolvency  or  falling  financial 
condition  of  J.  D.  Colllna  &  Co."  (17)  "The 
conrt  charges  the  Jury  that  the  evidence 
In  this  case  shows  that  Collins  ft  Griffith 
at  the  time  of  the  sale  of  the  goods  by  J. 
D.  Collins  ft  Co.  to  Collins  ft  Griffith  bad 
notice  or  knowledge  of  facta  or  circum- 
stances which  were  calculated  to  arouse 
suspicion  or  to  stimulate  inquiry  as  to 
the  intent  or  purpose  of  J.  D.  Collins  ft  Co. 
In  selling  their  goods  to  them."  (18)  "The 
eonrt  charges  the  Jury  that  it  they  bellere 
from  the  evidence  that  the  loar  taogs  men- 


tioned In  the  Inventory  were  not  intended 
to  be  aold  'to  and  passed  to  Collins  ft 
Griffith,  bot  were,  under  the  arrange- 
ment or  agreemeAt  between  said  J.  D. Col- 
tins  ft  Co.  and  Colllna  ft  Griffith,  to  remain 
the  property  of  J.  D.  Collins  ft  Co.,  then 
this  rendered  the  sale  fraudulent  and  void 
as  to  creditors  of  J.  D.  Collins  &  Co.,  and 
the  Jury  will  find  for  the  deleniants." 

There  was  verdict  for  the  plaintiffs,  as- 
sessing tUeir  damages  at  f8,466.9.%  and 
the  defendants  made  a  motion  for  a  new 
trial,  and  to  have  the  verdict  set  aside, 
assigning  as  ground  thereof  the  ruling  ot 
the  court  on  the  evidence,  and  the  charges 
given  and  refused.  The  court  overruled 
this  motion;  and,  upon  Judgment  being 
rendered  for  the  plaiotltfs,  the  defendants 
prosecute  this  appeal,  and  assign  as  error 
the  various  rulings  ot  the  lower  court. 

LauB  dt  Wbtte,  for  appellants.  QtUeapy 
A  Mejvr  and  Smith  A  2^)  we,  for  apprises. 

CoLEHAN,  J.  Creditors. of  J.  P.  Culllns 
ft  Co.  sued  ont  certain  attachments  against 
the  firm,  which  were  levied  by  the  sheriff 
upon  a  stock  of  goods  as  the  property  of 
the  d^endants  In  attachment.  The  plain- 
tiffs in  this  suit.  Collins  ft  Griffith,  brought 
the  present  action  against  the  aberitf  and 
his  sureties  In  trespaea,  claiming  thegooda 
as  their  property  under  a  purchase  from 
J.  D.  Collins  ft  Co.,  made  prior  to  the  su- 
ing out  of  the  attachments.  The  bona 
Sdes  and  validity  ot  the  sale  to  plalntlirs 
by  J.  D.  Collins  ft  Co.  was  the  issue  In  the 
trial  court.  Robert  A.  Collins,  of  the  firm 
of  Collins  ft  Griffith,  Is  a  brother  of  J.D. 
Collins,  and  son  ot  J.  A.  Collins,  compos- 
ing the  firm  ot  J.  D,  Colllue  ft  Co.  There 
seems  to  be  no  contest  as  to  the  validity 
ot  the  debts  of  the  plaintiffs  In  attach- 
ment and  of  their  existence  at  the  time 
and  prior  to  the  sale  of  the  goods.  The 
evidence  tends  to  show  that  the  considera- 
tion paid  by  plalntlSs  principally  consist- 
ed In  cash  and  a  debt  due  Robert  A.  Collins 
from  J.  D.  Collins  and  J.  A.  Collins  Joint- 
ly, but  not  as  partners.  There  was  one 
Item  of  lonr  hogs,  valued  at  f  60.  In  the 
Inventory.  These  bogs  were  returned  to 
the  vendors,  aud  the  agreed  price  for  the 
whole  purchase  was  credited  with  the 
amount  of  the  $60.  There  are  some  gen- 
eral principles  ot  law  applying  In  such 
cases  which  have  been  repeatedly  declared 
by  this  court,  but,  as  they  seem  not  to  be 
fully  apprehended,  we  venture  to  repeat 
some  of  them  again.  When  a  creditor  at- 
tacks a  sale  of  property  made  by  bla  debt- 
or as  fraudulent,  and  proves  the  existence 
of  bis  debt  prior  to  the  sale  thereon,  the 
burden  devolves  upon  the  purchaser  to 
show  that  he  paid  a  fair  and  adequate 
consideration.  After  thepurcbaser  makes 
this  proof,  then  the  burden  ahllts  back  up- 
on the  creditor  to  show  that  the  sale  was 
made  with  a  fraudulent  Intent,  and  that 
the  purchaser  knew  of  and  participated  la 
this  intent.  The  law  declares  that  an  in- 
solvent vendor,  or  one  In  embarraaaed  cir- 
cumatances  financially,  who  disposes  of 
bis  property  which  Is  liable  for  his  debts, 
and  places  it  bi^ond  the  reach  of  legal 
process,  and  withholds  the  purchase  mon- 
«y  from  tale  creditor,  Is  guilty  of  frand; 
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and  a  parctiaBer  for  a  cosh  or  present  con- 
aideratlon  ol  substantially  aH  bis  proper* 
ty,  who  knows  that  his  vendor  la  insolv- 
ent or  financially  embarrassed,  or  who 
has  knowledge  of  sacb  tacts  as  would  pnt 
a  reasonable  man  upon  inquiry,  and 
wh^ch.  if  followed  up,  would  lead  to  a  dis- 
covery of  his  Insolvency  or  financial  em- 
barrassment,  Is  a  Kullty  participator  In 
tbefrand.and  acquires  notbinsby  bis  pur- 
chase available  against  the  creditors  ol 
his  vendor.  The  general  charge  of  the 
court  Is  not  consistent  with  Itself,  and 
not  In  accord  with  these  principles  In  sev- 
eral partlcnlars.  We  specify  only  one. 
The  court,  after  corrnctly  instructing  the 
Jury  as  to  tbe  effect  a  knowledge  of  the  In- 
solvency of  the  vendor  on  the  part  of  the 
vendee  would  have  upon  tbe  purchase,  in 
another  part  of  the  charge  Instructed  tbe 
Jury  that,  after  plaintiffs  showed  a  prima 
facie  title  to  the  property,  "It  devutvea 
upon  tbe  defendants  to  show  that  plain- 
tiffs* vendors  were  in  falling  clrcninstaiices 
or  Insolvrat,  and  to  show  notice  of  that 
fact  to  the  plaintiffs  when  they  became 
thepurctaaaeni.  When  they  havedone  that 
It  devolves  upon  tbe  plaintiffs  to  show 
that  tfaey  bought  these  goods  for  a  valua- 
ble consideration;  to  show  to  the  reason- 
able satisfaction  of  tbe  Jury  what  they 
have  paid  for  tbem. "  This  is  error  In  two 
respects.  First,  In  requiring  the  defend- 
ants to  show  that  plaintiffs  bad  knowl- 
edge of  the  Insolvency  of  their  vendors 
before  the  plaintiffs  were  required  to  prove 
the  payment  of  a  valid  consideration. 
The  rule  Is  that,  when  the  proof  shows 
that  the  attaching  creditors'  debts  exist- 
ed prior  to  the  sale,  the  burden  of  proving 
the  payment  of  tbe  consideration  devolves 
npon  the  porrhaser.  and,  after  this  proof  Is 
made, then  the  burden  la  shifted  back  up- 
on the  attaching  creditors  to  prove  that 
the  pun-baser  had  knowledge  of  the  fraud- 
ulent Intent  or  insolvency  of  the  vendor, 
or  n*  bis  failing  condition. 

Tbe  charge  Is  also  radically  wrong  In 
principle.  In  this .  that  Impliedly  It  aiisertfl 
that  tbe  purchase  would  be  valid.  1(  an 
adequate  ronslderatlon  was  paid,  al- 
tfaongh  the  purchasers  had  notice  of  the 
taisolvent  condition  or  fraudulent  Intent 
of  their  vendors. 

The  court  holds  that  tbere  la  no  reverHl- 
ble  error  in  tbe  charge  to  tbe  Jury  In  refer* 
enre  to  the  fact  of  relationship  of  tbe  par* 
ties,  and  In  giving  charge  No.  1  at  the  re- 
quest of  plaintiffs,  In  which  it  was  declared 
that  the  iuryaretho  sole  Judges  of  the 
weight  to  be  given  to  tbe  fact  of  relation- 
ship. The  chai^  asserts  no  incorrect 
proposition  of  law.fuid  If  deemed  mislead- 
ing as  falling  short  of  tbe  entire  rule,  the 
court  holds  that  It  was  tbe  duty  of  the 
complaining  party  to  have  asked  for  an 
explanatory  charge.  In  the  case  of  Beeves 
T.  Skipper,  10  South.  Rep.  809,  (at  present 
term,)  this  question  was  eonaidered  at 
length,  and  the  rule  wblcb  governs  In  sacb 
cases  settled. 

That  J.  D.  <!olIina  A  Co.  were  largely 
Indebted  at  the  time  of  the  salu  to  plain- 
tiffs, and  that  the  sale  tended  to  hinder 
and  delay  their  creditors  in  the  collection 
of  tbelr  debts,  is  not  serloiisly  controvert- 
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ed.  A  debtor  possesaed  of  ample  meani 
to  satisfy  all  demands  against  him.  as 
well  as  an  Insolvent  debtor,  may  be  guilty 
of  a  fraudulent  Intent  In  tbe  sale  of  his 
property.  He  may  convert  his  property 
Into  money  for  the  express  purpoue  of 
putting  it  beyoud  the  reach  of  bis  cred- 
itors, and  a  vendee  who  purchases  with  a 
knowledge  ol  such  fraudulent  purpose,  for 
a  cash  consideration,  in  law  Is  a  partici- 
pator in  tbe  fraud.  Charge  2  given  for 
plaintiffs  Ignores  this  contention,  and  Is 
further  objectionable,  In  that  It  does  not 
hypothesise  a  wantof  knowledge  ornotice 
of  facts,  If  such  were  proven  on  the  trial 
to  tbe  satisfaction  of  tbe  jury,  calculated 
to  put  a  reasonable  man  nn  Inquiry,  and 
which.  If  followed  up.  would  bave  led  to  a 
discovery  of  Mther  a  fraudulent  Intent,  or 
Insolvency  or  falling  condition  of  their 
vendors. 

Charge  No.  7  Is  subject  to  tbe  first  ob- 
jection pointed  out  to  charge  No.  2.  Fur- 
thermore, it  fixes  tbe  burden  of  proving 
knowledge  or  notice  of  Insolvency  upon 
defendants  abbolutely,  without  reference 
to  the  fact  that  the  Jury  must  be  satisfied 
that  plaintiffs  paid  a  fair  and  adequate 
consideration  before  tbla  burden  Is  sblfted 
oit  defendants. 

We  find  no  error  in  charges  3,4,  6,  and  6. 
Charge  6  is  substantially  the  same  as  that 
approved  In  Keller  v.  Taylor,  90  Ala.  290. 
7  South.  Rep.  907.  Cbai^  4  may  bave 
called  tor  an  explanatory  chatge,  but 
there  la  no  error  In  tbe  proposition  as- 
serted. 

Charge  No.  1.  requested  by  driendanta, 
was  properly  refused. 

Charge  No.  2  went  too  far.  and  was  also 
argumentative,  and  there  Is  no  revArsible 
error  in  itn  refusal.  If  the  Jury  believed  tbe 
facta  pre<llcated  in  this  charge,  they  were 
snggestive  of  fraud,  and  should  have  led 
to  Inquiry  ou  tbe  part  of  the  purchasers, 
and.  It  the  charge  had  stopped  here.  It 
ought  to  bave  been  given.  Near  the  con- 
clusion of  tbe  charge  It  becomes  argu- 
mentative. 

Charges  Nos.  S  and  7  were  properly  re- 
fused. A  debtor  who  has  a  sofBclency  of 
property  acceptable  to  legal  process  to 
satisfy  all  le^cal  demands  cannot  l>e  said 
to  be  insolvent,  although  he  may  not  bave 
money  In  hand  to  meet  bis  liabilities  as 
tbey  tall  due  In  tbe  course  of  trade. 

l^hai^  4  was  misleading,  and  property 
refused.  The  validity  of  the  transaction 
III  tbto  case  is  not  affected  by  tbe  use  made 
of  a  part  of  the  purchase  money  by  tbe 
vendor  after  tbe  consummation  of  the 
sale,  disconnected  from  any  other  facta 
Impltcating  tbe  purebasers  in  a  Iraudalent 
intent. 

Tbe  following  statement  In  chaise  B* 
**  which  preference  was  to  be  exercised  at 
their  election  after  proceeds  of  sale  came 
into  their  bands,**  renders  the  charge  con- 
fused and  uncertain.  We  fail  to  perc^ve 
its  connection  and  bearing  to  tbe  remaiifr- 
der  of  tbe  charge. 

Charge  6  was  properly  refused.  It  la 
entirely  legitimate  for  counsel  to  group 
facts  and  press  tfaem  with  reasonable 
Inference  In  argument  upon  the  Jury,  but 
altogether  improper  for  tbe  court  to 
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wdtsb  tbe  facts  and  draw  the  lolerenee  for 
tbe  Inry.  Tbe  cbar^  Is  ar^mentatlre 
and  objectionable  in  other  respects. 

Cbargea  Nos.  8,  8. 11, 14. 16.  and  17  In- 
volved disputed  quefjtions  of  fact,  to  be 
determined  by  thejnry.and  not  the  court. 

ChareelO  was  properly  refaeed.  It  was 
predicated  on  nothing  to  render  it  lesal. 

Charges  12  and  18  were  properly  reused. 
The  latter  declares  tbe  sale  to  hare  been 
frandulent  and  rold,  without  reference  to 
the  financial  condition  or  fraudulent  In- 
tent of  the  vendors,  or  any  knowledKe  or 
notice  of  their  intent  or  condition  on  the 
part  of  plaintiffs.  The  charge,  to  be  cor. 
rect,  necesHorliy  involvn  tbe  assumption 
that  tba  pnrvbasers  were  chargeable  with 
DotlcB  of  these  facts.  We  do  not  see  the 
Importance  which  bas  been  attached  to 
the  matter  of  the  bofce,  except  as  argu- 
ment for  tbe  Jury.  If  tbe  purchasers  knew 
of  a  frandulent  Intent  on  tbe  part  of  their 
vendors,  or  were  chargeable  with  knowl- 
edge or  notice  that  they  were  Insolvent  or 
in  fatlfng  circumstances,  or  if  culpably 
negligent  in  not  making  Inquiry  and  fol- 
lowing It  up.  tbe  greater  part  of  the  cun- 
Blderation  paid  being  a  present  conslrlera- 
tiooi  and  not  the  satisfaction  of  en  ante- 
cedent debt  of  J.  D.  Collina  ft  Co.,  the  sale 
would  be  Itivalld  as  to  the  lujnred  cred- 
itors, Independentof  and  without  reference 
to  the  sale  of  tbe  hogs.  On  the  other' 
hand,  it  tbe  pnrcbnsers  were  not  thns 
chargeable,  the  question  growing  out  of 
the  sale  of  tbe  bogs,  as  a  matter  of  law. 
did  not  render  the  sale  void.  It  was  for 
tbe  Jury  to  say  whether  the  explanation 
given  was  consistent  with  lair  dealing, 
when  considered  lu  connection  wttb  tbe 
other  evidence. 

Charge  13  asserts  tbe  proposition  that 
the  writ  ol  attachment  may  be  considered 
by  tbe  }ury  as  evidence  tending  to  show 
the  financial  condition  of  the  defendant 
debtor.  In  other  words,  that  tbfl  writ  of 
attachment  was  evidence  of  ttaeir  indebted- 
ness. The  rule  which  prevails  In  this  re- 
spect In  a  trial  of  tbe  right  of  property 
rests  upon  different  principles  and  practice 
than  when  tbe  suit  Is  In  tresjiassby  a  vendee 
of  the  defendants  In  nttachment.  The  is- 
suelanot  tbe  same.  Pulllam  v.Newberry, 
41  Ala.  174. 

Chaise  No.  15  Is  Incomplete,  and  we  are 
left  to  conjecture  as  to  tbe  Intention  of 
tbe  pleader.  Many  of  the  charges  give  ev- 
idence of  hasty  preparation. 

There  Is  no  power  In  tbe  rlrcnit  court  to 
compel  the  production  of  a  deposition 
which  Is  In  the  hands  ut  a  commissioner, 
taken  by  htm  under  a  commission  from 
the  chancery  court,  without  an  order  aa- 
thorlslng  It  from  the  court  from  which  Is- 
sued tbe  commission.  We  do  not  decide 
that  a  conrt  of  law  bas  any  authority  to 
compel  a  party  at  any  time  to  produce 
his  books  In  conrt,  that  they  may  be  used 
In  evidence  against  bim.  Tbe  rale  Is  differ- 
ent in  a  conrt  of  equity. 

A  failure,  after  legal  notice,  to  produce 
books  or  other  writtra  doenmenta  In  a 
court  of  law  wblcb  may  fnmlsh  legal  evi- 
dence in  proper  cases,  antborlseB  the  In- 
troduction of  proof  of  their  contents.  In 
testing  the  bona  Odes  of  a  sale  made  by  a 
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partnership, It  Ui  competent  for  anattacb- 
Ing  creditor  to  show  the  insolvency  or  em- 
barrassed condition  flaanclally  of  thepart- 
nerHhip  debtor.  For  this  purpose  the 
booliB  of  tbe  partnership  may  contain 
competent  evidence,  and.  if  furnished  to 
him,  may  be  Introduced  In  evidence,  or. 
upon  a  proper  showing,  tbe  creditor  may 
introdocB  evideuce  of  the  contents  of  tbe 
books.  Whenever  the  financial  condition 
of  tbedebtor  is  material,  wbatevertbrows 
light  on  this  question  Is  admlselble.  To 
make  sucb  testimony  available  as  against 
tbe  purcbaser,  there  must  be  additional 
proof,  such  as  knowledge  or  notice  of  the 
condition  of  the  vendor,  (debtor,)  or  of 
facts  suggesting  farther  Inquiry,  and 
which,  If  honestly  followerl  up,  would  lead 
to  a  knowledge  of  his  condition. 

The  court  should  not  exclude  testimony 
which  is  competent  against  one  party  be- 
cause  not  competent  against  another  par- 
ty to  the  suit.  Tbe  testimony  should  be 
received,  and  its  bearing  limited  and  ex- 
plained to  the  Jury. 

The  plaintiffs  had  the  right  to  be  present 
during  tbe  trial,  notwithstanding  their 
examination  as  witnesses. 

Continuances  are  In  the  discretion  <rf  the 
trial  court. 

It  was  competent,  as  bearing  on  the 
questions  of  a  contemplated  fraud,  to 
show  that  J.  D.  Collins  ft  Ca,  just  before 
the  sale  to  plaintiffs,  ceased  to  make  de- 
posits of  proceeds  of  sales  of  merebaudiss, 
and  that  J,  D.  Collins  withdrew  all  casta 
on  deposit. 

It  was  also  competent.  In  a  legitimate 
way,  as  explanatory  thereof,  to  show  the 
drcnmstanceswhlcta  Induced  thecessatlon 
and  withdrawal  of  the  deptntts.  Tbe  reo- 
on]  Is  unduly  Incumbered  with  merely 
cumulatlre  exceptions,  and  many  wblcb 
Involve  merely  elementary  qnestlonS. 
There  are  54  assignments  of  error.  Less 
than  half  the  number  may  be  selected, 
which  raise  every  material  question  re- 
served by  them  all.  Reveraed  and 
manded. 


06  Au.  ise> 
M ATH»  V.  CiBPENTEB,  Sheriff,  et  al. 

(Supreme  Ctmrt  cf  Alabama.  Jan.  a,  1S9S.) 
Sbbbifps— Depctt— PBoor  or  Aothobitt— Lu- 

BILITT  OW  B0N1> — EVIDENOI. 

1.  EvideDCO  that  a  person  acted  as  deputy- 
sheriff  is  the  presence  of  the  sheriff;  that  he  was 
In  the  habit  01  receiving  all  kinds  of  prooess; 
that  he  receipted  for  executions  Id  the  name  ox 
the  aheriS  as  hlsdeputy;  that  heoolleotedmoney 
on  execntioas;  that  ne  was  generally  understood 
to  be  the  depa^-sheriff,— is  soffldeDt  to  show 
tbat  such  peraoB  waa  reoognlied  1^  the  sheriff  as 
his  deputy. 

8.  under  Crim.  Code,  f  8961,  Imposing  a  pen- 
alty on  an  officer  required  by  law  to  take  an  oath 
oi  oSue,  who  enters  on  tbe  dnUes  of  his  office 
without  taking  and  flling  sncta  oath  In  the  proper 
office,  a  sheriff  Is  not  relieved  of  his  liability  for 
the  acts  of  a  deputy  becaoae  auoh  dspntr  filed 
bla  oath  of  ofBce  with  the  clerk  of  ooort  instead 
of  tbe  probate  office. 

3.  Where  a  sheriff's  bond  has  been  replaced, 
because  Issufflcieot,  by  a  second  bond,  and  de- 
fendant's pleas  in  an  action  ai^ainat  tbe  sheriff 
and  tbe  sureties  on  hia  bonds  are  framed  Joint* 
ly  for  all  defendants,  the  first  bond  was  isi:^p- 
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erly  exeladed,  sltbougb  some  of  delendants  .vrere 
•uretlM  on  one  bond,  and  not  on  the  olber. 

4.  Where  it  appears.  In  an  action  agatast  a 
iherifl  for  failure  to  levy  aa  attachment,  that  the 
Bttaohment  iBsned,  and  property  in  possession  of 
defendant  in  attachment  jprlma /acts  proven  to 
be  snbleot  to  levy  was  pointed  ont  and  an  indem- 
nifying bond  given,  testimony  by  the  sheriff  that 
the  properU  was  not  snbjeot  to  attachment  is 
properly  soinitted. 

Appeal  from  clt^  eoort  ot  AnnlBton ;  B. 
F.  Cabbady,  Jadge. 

Action  byC.  H.  Matbla  agafiiHt  L.  P. 
Carpenter,  eberlO,  and  others.  Jad^eat 
for  defendaats.  FlalotiU  appeals.  Be- 
versed. 

Plaintiff  demarred  to  defendants'second 
plea,  on  the  ground  that  It  presented  no 
material  lesne,  and  tbatln  the  execution 
of  a  writ  of  attachment  It  la  Immaterial 
whether  defendants  are  solvent  or  Inaolv- 
eut.  This  demurrer  was  overruled.  The 
prlDcipal  part  of  the  controversy,  as  Is 
Bhown  in  the  opinion,  is  whether  or  not 
Porter  was  a  duly-appointed  depaty.«ber< 
llf.  Flalntlfl  offered  to  Introduce  In  evi- 
dence what  purported  to  be  an  oath  of 
office  as  depaty-sherlff  taken  by  Porter  be- 
fore the  clerk  of  the  city  court  and  filed 
with  blm.  On  defendants' objection,  the 
court  refused  to  allow  the  oath  to  be  in- 
troduced In  evidence,  to  which  ruling 
plaintiff  duly  excepted.  Plaintiff  also  of- 
fered to  Introduce  In  evidence  two  bonds 
of  the  sheriff,  the  first  of  which  had  been 
replaced  by  the  second,  as  It  had  bef>n  de- 
clared Insufficient;  but,  on  defendaata* 
objeotlon.  to  the  introduction  of  the  first 
of  said  bonds,  the  court  relused  to  allow 
it  to  be  introduced  In  evidence,  and  plain- 
tiff duly  excepted.  On  the  examination  of 
defendant  in  attachment,  C  Boberts.  as  a 
witness  for  defendants  in  this  suit,  Rob- 
erts was  asked  the  following  question: 
"Did  you  have  any  property  at  tha  time 
subject  to  the  levy  of  said  attachment?" 
Plaintiff  objected  to  tbis  question,  and 
duly  excepted  to  tbeconrt's  orerruling  his 
objection.  Tbe  witness  said  that  be  bad 
no  property  at  the  time  Bobject  to  the  at- 
tachment, as  the  household  furniture 
which  was  In  the  honee  rented  by  blm 
belonged  to  bis  wife.  The  cauee  was  eub- 
mltted  to  tbe  court,  without  tbe  interven- 
tion of  a  Jury. 

Matthevn  &  Wbltealde,  for  appellant. 
CiUdweU  A  Jobnston,  lor  appellees. 

Coi.RMAir,  J.  Api^llant,  as  plaintiff, 
moved  for  a  sammary  Judgment  against 
the  defendant  Carpenter,  as  sheriff,  and 
hlB  sureties,  for  failing  to  levy  an  attach- 
ment. Tbe  averments  ot  the  motion  are 
that  the  writ  of  attachment  was  placed 
in  the  hands  of  the  sheriff,  property  point- 
ed ont  to  him  as  belonging  to  the  defend- 
ant in  attachment,  and  that  the  sheriff 
was  dnly  Indemnified  to  make  the  levy. 
The  defendants*  pleas  were  three  In  nura 
ber:  (1)  That  the  writ  was  not  received 
by  him  or  anyoneauttiorlEed  toreceivelt; 
(2)  that  defendant  had  no  property  sub- 
ject to  levy  under  the  attachment;  and  (8) 
the  same  could  not  have  been  executed  by 
tbe  exerdse  of  dne  diligence. 

The  orool  is  ample  to  abow  that  tbe 
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sheriff.  Carpenter,  was  liable  for  the  acts 
of  C.  F.  Porter  as  his  deputy.  Tbe  testi- 
mony of  the  clerk  of  the  court  showed 
that  Porter  acted  aa  the  depnty-sberlff, 
In  the  presence  of  the  sheriff;  that  he  was 
In  the  ha)>lt  of  receiving  all  kinds  of 
process;  that  in  fact  be  receipted  for  exe- 
cutions in  tbe  name  of  the  eherilf,  by  him 
as  deputy,  collected  money  on  execution, 
made  dne  return  of  the  collections  in  the 
name  of  the  sheriff,  and  was  generally  an- 
derstood  to  be  tbe  depiity-sheriff.  To  the 
same  effect  is  the  testimony  of  certain  at- 
torneys who  practiced  In  the  court;  and 
in  regard  to  tbe  partlcnlar  writ  of  attach- 
ment, upon  Inquiry  being  made  of  Cald- 
well, whom  tbe  sberiff  acknowledges  to 
have  been  his  regular  deputy-sheriff,  waa 
referred  by  blm  to  Porter  as  the  officer 
who  had  the  writ  for  exeention.  Thera  la 
other  evidence,  also  snffldentto  satisfacto- 
rily show  that  Porter  was  recognised  by 
the  aberiff  as  his  deputy. 

The  pleas  are  framed  Jointly  for  all  the 
defendants,  and  there  \n  no  plea  which  Jus- 
tified the  exclualott  of  either  bond  executed 
by  the  sheriff,  although  some  of  the  d»- 
tendants  were  sureties  npon  on«  bond 
who  were  not  sureties  upon  the  other. 

Section  8961  ot  tbeCrimtnalCodeimposea 
apenalty  upon  any  officer  required  by  law 
to  file  an  oath  of  office  who  enters  opon 
the  duties  of  his  office  without  first  taking 
and  filing  such  oath  In  the  proper  ofllee. 
The  fact  that  Porter  filed  bis  oath  of  office 
with  the  clerk  ot  tbe  court,  Instead  of  the 
probate  office,  did  not  relieve  tbe  sberitt 
of  his  liability  for  the  acts  of  Porter  as  his 
deputy  If  the  evidence  otherwise  satiafae- 
torlly  showed  that  he  (Porter)  represent- 
ed himself  as  a  deputy-sheriff,  and  acted 
as  such  with  the  knowledge  and  consent 
and  approbation  of  the  alierlff,  and.  If  tbe 
evidence  la  credible,  there  can  be.  but  little 
question  of  the  existence  of  these  tacts. 
Joseph  V.  Cawthoro,  74  Ala.  414. 

That  property  In  the  poBaesslon  of  the 
defendant,  apparently  snblect  to  levy, 
was  pointed  out,  and  an  Indemnifying 
bond  executed  to  the  sheriff.  Is  fully  prov- 
en. The  witness  Roberts,  the  defendant  in 
the  attachment  suit,  testified  that  In  fact 
tbe  attachment  was  levied  bythe  deputy- 
sheriff  so  far  as  to  take  control  uf  tbe 
property,  and  for  a  consideration  of  926 
paid  to  the  depdty  by  him  the  possession 
was  released,  but  there  waa  no  entiy  ot 
any  levy  entered  on  the  writ  ot  attach- 
ment or  elaewfaere. 

The  serond  and  third  pleas  presented  a 
good  defense  to  the  action.  An  Indem- 
nifying bond  is  Intended  for  the  protection 
of  the  officer.  Under  our  statnte,  no  ad- 
ditional duty  Is  imposed  npon  the  officer 
because  be  has  been  Indemnified.  A  bond 
of  Indemnity  does  notdevoiveupon  a  sher- 
iff to  commit  a  trespass  or  do  an  Illegal 
act.  In  no  event  can  it  do  mora  than  shift 
the  burden  on  him  to  show  that  the  prop- 
erty was  not  snblect  to  levy.  The  evi- 
dence showed  that  tbe  debt  upon  which 
the  attachment  issued  was  for  rent  of  a 
dwelling;  tbe  property  pointed  ont  was 
furniture  In  the  rented  house,  apparently 
in  the  possession  of  the  tenant.  Prima  A- 
da  tbe  offieer  was  liable  lor  not  makli^ 
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tbe  lery.'bnt  he  was  not  abuolutely  liable. 
If  the  property  did  not  beloDg  to  the  ten- 
ant, II  It  wan  not  Bubject  to  levy  by  at- 
tachment, the  plaintiff  snffered  uo  Injnry, 
and  sustained  no  damage.  Under  the 
tacts  proven  by  tbe  plaintUI.  prima  fkeie 
ttae  property  was  liable,  and  tbe  bnrden 
rested  upon  the  sheriff  to  prove  bis  de- 
tenee,  by  showinx  that  tbe  property  was 
not  Hubjoct  tu  levy  under  tbe  attachment. 
Mason  v.  Watts,  7  Ala.  705;  X<eavitt  v. 
Smith,  Id.  181:  Minter  v.  Blgelow,  9  Port. 
(Ala.)  488 :  Smith  v.  Casteilo w,  88  Ala.  S55, 
<  Booth.  Bep.  750;  Abbott  V.  UlUespy,  75 
Ala.  184;  Wilson  t.  Strobach.  59  Ala.  493; 
Governor,  etc.*  v.  Campbell,  17  Ala.  569. 
There  was  no  error  In  admitting:  such  tes- 
timony. Section  12  ol  tbe  a«t  establlsMnK 
the  city  court  of  Annlston  (Acta  1»»8- 
89,  p.  5691  provides  that.  In  ca&es  of  ap- 
peal. It  there  be  error,  tbe  supreme  court 
■ball  render  such  Jndffment  as  tbeconrC  be- 
low Bfaoald  have  rendered,  or  reverse  and 
remand  the  same  lor  further  proceedtnija, 
as  sball  be  deemed  rlKht.  AlthouKb  there 
Is  proof  tendlaff  to  show  that  tbe  prop- 
erty pointed  out  to  the  sheriff  may  not 
have  been  subject  to  levy  under  the  at- 
tachment, the  real  contest  seems  to  have 
been  rested  apoa  other  groands.  The  rol- 
faigs  of  tbe  trial  court  were  not  In  accord 
with  the  principle  here  declared,  and  we 
are  of  opinion  that  tbe  ends  of  Justice 
would  be  better  promoted  by  a  reversal 
of  the  case.  Beversed  and  remanded. 


<K  Ala.  M) 

Moore  et  at.  t.  Prnh  et  »l. 
(fivpnme  Court  cf  .^lobatna.  Deo.  18»  1891.) 
BuL  ov  EzaamoHs— FsAunuuHT  Oohtstahoss. 

1.  Where  a  bill  of  ezoeptions  is  sinied  by  the 
lodge,  leavinfc  blank  spaces  in  whfoh  ceirtala 
papers  ased  in  evidence  are  to  be  copied  by  the 
derk,  tlie  olerk  oaonot  incorporate  pspen  of 
which  there  Is  no  description  lb  the  DiU,  or  of 
which  the  description  is  general  and  indefinite. 

0.  When  a  creditor  purchases  from  aalssolv- 
mt  debtor  his  entire  stock  of  goods,  the  consid- 
eration beiog  the  extlngulahment  of  a  pre-exist- 
ing debt  materially  less  inamoant  than  the  value 
ef  the  goods,  1^  sale  is  frandaleDt  as  against 
stUohmg  creditor*. 

Appeal  from  clrcnlt  court.  Tallapoosa 
county;  John  Mooub,  Judge. 

Action  by  Moore,  Marsh  &  Co.  afzraiust 
Penn  ft  Co.  on  an  attachment  of  plaintiffs 
against  Splnks  Bros.  JudRmenC  forplaln- 
tlfls.   Defendants  appeal.  Affirmed. 

IK.  D.  Bt/7;^r,for  appellants.  J.  M.  Vbil- 
ton,  for  uppellees. 

Cloptoh,J.  Under  an  order  fora  eertfo- 
rarf,  tbe  clerk  of  tbe  circuit  court  re- 
turned a  transcript  of  the  bill  of  excep- 
tions as  signed  by  the  presiding  Judge, 
from  which  it  appears  that  blank  spaces 
were  left.  In  which  some  papers  nsed  In 
evidence  were  to  be  copied  oy  thn  clerk. 
Appellees  thereupon  moved  to  strike  from 
tbe  bill  of  exceptions  returned  In  tbe  orig- 
inal transcript  two  notes  and  a  deed  of 
assignment  copied  In  two  of  the  blank 
spaces,  on  the  ground  that  they  were  not 
Incorporated  when  tbe  bill  of  exceptions 
was  i^ned  by  the  Judge,  and  are  not  so 


c.  PENN.  843 


Identified  as  to  authorise  tbelr  Insertion 
by  tbe  clerk  In  making  op  the  record. 
Tbe  rule  Is  well  settled  that  tbe  incorpu< 
ration  ol  any  paper  read,  or  offered  to  be 
read,  in  evidence  In  the  bill  of  exceptions 
before  it  Is  signed,  or  such  dracrlptlon  by 
Identifying  features  as  to  leave  no  room 
for  mistake  by  tbe  transcribing  officer,  Is 
indispensable.  Paarce  v.  Clements,  78  Ala. 
256.  It  being  conceded  that  there  is  not 
even  a  pretended  description  ol  the  notes, 
and  that  the  description  of  the  deed  ol  as- 
signment is  general  and  Indefinite,  tbe 
motion  to  strike  them  from  the  bill  of  ex- 
ceptions Is  granted.  The  present  proceed- 
ing iB  a  statutory  trial  uf  tbe  right  ol 
proi>erty  to  a  stock  of  goods,  levied  on  by 
an  attachment  sued  out  by  the  appellees 
against  tbe  estate  ol  Spinks  Bros.,  to 
wblcb  appellants  Interposed  a  claim.  On 
tbe  evidence,  tbe  court  gave  the  affirma- 
tive charge  In  lavor  ol  plalnf:lffs. 

Tbe  first  objection  urged  to  the  charge 
Is  that  the  bill  ol  exceptions,  which  pur- 
ports to  set  out  substantially  all  tbe  evi- 
dence, does  not  show  any  proof  that  plain- 
tiffs were  creditors  of  Spinks  Bros,  at  the 
time  of  the  sale  ol  tbe  goods  to  claimants 
or  at  any  other-  time.  The  objection  is 
based  on  the  fsct  that  a  blank  space  was 
left  In  the  bill  of  exceptions  signed  by  the 
Judfte,  which  is  fliled  In  tbe  first  transcript 
by  the  insertion  of  copies  of  an  affidavit 
and  attnchment.  On  the  settled  rule  that 
the  corrected  transcript  returned  in  obe- 
dience to  an  order  lor  wrtioraH  mnst  be 
regarded  as  tbe  true  and  correct  record, 
so  far  as  there  is  any  repugnance  between 
the  contents  of  the  first  and  second  rec- 
ords. It  Is  insisted  that  the  principle  on 
which  the  notes  and  deed  ol  aBsigomunt 
were  stricken  out  should  be  extended  so 
as  to  prevent  tbe  attachment  from  being 
considered,  on  this  appeal,  as  a  part  of 
the  evidence  set  out  In  the  bill  of  excep- 
tions; and  that  if  then  ttacbmentbeexclud- 
ed  tbore  Is  no  evidence  that  Hplnks  Bros, 
werelndebted  to  plaintiffs.  Whether  there 
Is  any  repugnancy  between  the  contents 
of  the  two  bills  ol  exceptions  depends  on 
the  question  whether  the  description  in  the 
bin  signed  by  the  judge  snfflclently  identi- 
fies the  affidavit  andattachmont  to  Justify 
their  ineertloD  In  the  blank  space.  The 
proper  Issue  on  the  trial  ol  the  right  of 
property  Is  an  affirmative  one  on  the  part 
of  plaintiffs,  that  the  goods  levied  on 
are  subject  to  the  attacbment,  and  a  de- 
nial by  the  claimants.  There  was  but 
one  attachment  Issued  and  lerled  on  tbe 
goods,  the  same  attacbment  mentioned 
in  the  affidavit  and  claim-bond  made  by 
the  clalmauts,  which  Is  the  foundation  of 
tbe  trial  of  the  right  of  property  and  of 
the  laeue  Joined.— u  part  of  the  record.  We 
are  unable  to  eee  how  any  mistake  could 
have  been  made  by  the  transcribing  officer. 
This  Is  the  certainty  of  Identification  re- 
quired by  the  rule.  If  tbe  attacbment  be 
regarded  as  a  part  of  the  bill  of  excep- 
tions, it  is  snfflclent  evidence,  on  the  trial 
of  the  right  of  property  and  for  the  pur- 
poses of  such  trial,  of  the  IndebtcdneHS  of 
the  delendants  In  the  attachment  to  plain- 
tiffs, which  cannot  be  questioned  by  the 
olaimuntB.  Palllam  v.  Newberry,  41  Ala. 
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163.  Wfalle  the  bill  of  ezcepHunn  stiitea, 
"tbe  foregoing  Is  sabstantiaDy  all  the  evi- 
dence In  tbe  case,"  It  bIsu  Htatcs  tbe  nt^ 
tachment  as  a  part  of  the  furegotng  evi- 
dence. If,  then,  tbe  contention  ot  appel- 
lants be  conceded,  and  the  attucliinent  re- 
garded au  stricken  out,  we  bave  a  bill  ol 
ezceptlODS  Bhonring  that  the  attachment 
was  In  evidence,  and  not  forniehlng  the 
document  Itaelf  or  a  Rtnteineut  of  Its  con- 
tents. In  tbls  state  of  the  record  we  are 
bound  to  presnme,  not  being  Informed  to 
the  contrary.  In  favor  of  tbe  ruling  of  the 
circuit  court  that  the  attachment  evl* 
denced  a  debt  due  from  the  defendants 
therein  to  the  plaintiffs.  Glass  v.  Plnck- 
ard,  66  Ala.  692:  Hosea  r.  Talbert,  63  Ala. 
ITZ.  The  conRlcIeratlon  paid  tor  the  goods 
by  the  claimants  was  tbe  payment  of  two 
notes  which  they  alleged  had  been  made 
by  Spinks  Bros.  A  transaction  by  which 
an  embarrassed  or  insolvent  debtor  sella 
his  property  to  a  creditor,  the  payment  ot 
an  antecedent  debt  being  the  sole  consid- 
eration, is  without  the  scope  of  tbe  usual 
Inqairiea,  In  cases  of  fraudulent  convey- 
ances on  a  present  consideration  In  whole 
or  In  part,  as  to  the  existence  of  badj^es 
of  fraud,  or  tbe  Intent  of  the  debtor  to 
hinder,  delay,  or  defraud  his  other  credit- 
ors, and  participation  therein  or  knowl- 
edge thereof  on  the  part  of  tbe  purchasing 
creditor.  As  we  have  repeatedly  said,  the 
material  Inqnlries,  when  such  transac- 
tions are  assailed  as  fraudulent,  are  di- 
rected to  the  existence  and  validity  of  the 
debt,  the  sufflclency  of  the  consideration, 
and  the  reservation  of  a  benefit  to  the 
debtor.  Hodges  v.  Coleman.  76  Ala.  103; 
Snowies  v.  Street,  87  Ala.  367.  6  South. 
Rep.  273;  Harmon  v.  McRae,  91  Ala.  401, 
8  Uontb.  Rep.  648.  This  limitation  upon 
the  general  rule  Is  rested  on  tbe  principle 
that  a  debtor,  devoting  his  property  to 
the  payment  of  an  honest  debt,  performs 
a  lawful  act  which  can  cause  no  legal  In- 
jury to  another  creditor.  In  order,  how- 
ever, that  the  parebaser  may  bring  faim- 
self  within  the  protection  thna  afforded  to 
a  preferred  creditor,  he  must  satisfactorily 
prove  the  existence,  amount,  and  bona 
Odes  of  the  debt,  and  tbe  adequacy  of  tbe 
consideration,  and  also  show  that  no 
benefit  was  reserved  to  the  debtor.  IF  he 
falls  to  establish,  either  the  existence  and 
validity  of  his  debt,  or  that  Its  amount 
Is  not  materially  less  than  the  fair  and 
reasonable  raloe  of  the  property,  the  law 
fltampa  the  transaction  as  frandnlent  w 
against  other  creditors.  This  rejwtltion 
of  principles,  so  repeatedly  and  uniformly 
declared.  Is  made  because  of  their  appli- 
cability to  the  evidence,  shown  by  the  bill 
of  exceptions,  as  constituting  a  basis  ot 
the  affirmative  charge.  The  evidence 
shows  that  tbe  goods  purchased  were 
worth,  as  testified  by  two  witnesses,  60 
i:ent8.  and  by  another  80  cents,  on  the 
dollar  of  the  Invoice  price,  which  was 
about  94,300.  Taking  tbe  lowest  estimate 
as  most  favorable  to  claimants,  the  value 
ot  the  goods  was  about  92,5S0.  Perry- 
man,  a  meml>er  of  tbe  firm  of  Moore, 
Marah  A  Co.,  testified,  without  objection, 
that  Uptnks  Bros,  were  Indebted  to  claim- 
ants  "In  the  sum  ot  92,988.40,  as  shown  by 
two  promlsfloiy  notes  made  by  them. 


and  that  the  consideration  of  the  note 
calling  for  fil,R69.25  was  money  loaned  by 
tlie  claiuiQuts  to  SplukH  Bros.  Tbe  bill  of 
exceptions  recites  that  tbe  notes  were 
read  In  evidence  against  the  objection 
of  plaintiffs,  but,  as  the  notes  appearing 
In  tbe  original  transcript  are  stricken  ont. 
neither  the  notes  nor  statement  of  thelrcon- 
tents  are  given,  otberwlse  than  that  tbe 
amount  of  one  Is  Incidentally  mentioned  as 
above  stated.  It  forther appears  that  the 
note  last  mentioned  and  all  the  witness 
said  as  to  Its  consideration  were  aubse- 
quently  excluded.  As  this  ruling  consti- 
tates  an  assignment  of  error,  we  may  re- 
mark that  there  was  no  error  In  excluding 
tbe  evidence,  tbe  wUnees  having  testified, 
on  cross-examlDatlon.  that  be  knew  noth- 
ing about  tbe  loan  of  the  money  except  as 
informed  by  bis  partners.  It  was  not 
permtsalblefortbe  witness  to  testify  to  the 
amount  and  consideration  of  tbe  indebt- 
edness from  what  bis  partners  told  him ; 
they  should  have  been  examined.  The  ex- 
clusion of  tbe  note  and  the  testimony  as 
to  Its  consideration  leaves  no  evidence  ot 
the  consideration  and  bona  Sdcs  of  any 
part  of  the  indebtedness.  But,  If  tbe  ex- 
istence and  validity  of  the  balance  of  tbe 
indebtedness  testified  to  by  Perryman, 
after  deducting  the  amount  of  the  ex- 
cluded note,  were  conceded,  and  tbe  Infer- 
ences most  favorable  to  tbe  claimants  aa 
to  the  value  oil  the  property  allowed,  the 
bill  of  exceptions  presents  tbe  case  where 
a  creditor  purchases  from  an  insolvent 
debtor  bis  entire  stock  of  goods,  the  sole 
consideration  being  the  extlngnlshnient 
of  a  debt  materially  less  In  amount  than 
the  reasonable  value  of  tbe  goods.  The 
claimants  having  failed  to  produce  evi- 
dence tending  to  show  the  existence  and 
validity  of  a  large  part  ot  tbe  Indebted- 
ness, which  It  is  alleged  constituted  the 
consideration  paid  tor  the  goods.  It  most 
be  regarded  as,  in  fact,  slmnlated,  at  least 
to  the  extent  ot  the  Indebtedness.  Such  a 
sale  Is  fraudulent  in  fact  as  against  tbe 
existing  and  subsequent  creditors  ot 
Spinks  Bros.  Gordon  v.McIlwaln,  82  Ala. 
247,  2  South.  Rep.  671.  In  the  state  ot  evU 
dence  shown  by  tbe  bill  of  exceptions,  the 
court  was  Justified  In  giving  the  affirma- 
tive charge  for  plaintiffs.  This  dispenses 
with  consideration  of  the  other  rulings  of 
the  court.  Wearenot  prepared,  however, 
to  say  there  Is  error  In  any  ot  them,  but. 
If  erroneous,  they  worked  no  Injury  to  ap- 
pellants. AflBrmed. 

'  (H  Alt.  S&> 

McKiNNON  V.  Pike  Co0ntt  Guano  Co. 

(^prenw  Cowrt  of  .Alabama.   Dea  8, 18B1.) 

Equity  Jukibdiction. 

A  bill  Inequity,  Kverrisg  thatc<Hnplaliuuit 
Sblmed  goods  to  defendant;  that  defeudiuit  was 
to  deliver  to  oomplalnant  as  ooUateral  Becurity 
thorefor  the  notes  be  took  from  his  oostomers 
iQ  payment  for  the  Roods;  that  defondant  deliv- 
ered to  complainant  certain  notes,  which  were 
turned  over  to  defendant  for  ooUection;  that.he 
c<dlocted  some  of  tbem,  and  failed  to  pay  over  to 
oompl^nant  the  proceeds  thereof;  and  that  de- 
fendant 's  inaolvent;  and  asking  lor  a  receiver, 
and  ^at  the  notes  In  defendant's  hands  betomed 
over  to  him,— states  a  dear  oaaefor  eaoltable  tai- 
ter position. 
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Appeal  from  cbaDcery  court,  Bullock 
county;  John  A.  Fobtkb,  ChanceUor. 

Action  by  the  Pike  County  Unano  Com- 
pany agatnat  Edward  T.  McKln&on. 
Judgment  for  plaiutlff.  Defeodant  ap- 
peals. Alflrmed. 

The  bill  la  tliia  case  wan  filed  by  the  ap- 
pellee, the  Pike  County  Guano  Company, 
against  the  appelltiut,  Edward  T.  McKin- 
non,  and  prayed  to  have  a  discovery  of 
the  assets  In  the  hands  of  defendant  for 
the  payment  of  a  debt  due  by  him  to  com- 
plainant, and  that  defendant  be  required 
to  account  for  certain  sumrt  collected  by 
him  on  collaterals  which  he  held  In  trust 
for  complainant.  Tt  was  further  averred 
la  the  bill  that,  under  a  written  contract 
between  complainant  and  defendant, com- 
plainant had  shipped  to  defendant  a  large 
<iuantlty  of  guano  and  other  tertlllierB: 
that  by  said  agreement  defendant  was  to 
deliver  over  to  complainant  as  collateral 
fecurlty  for  the  payment  of  said  goods  the 
notes  he  took  from  his  cautomers  in  pay- 
ment of  the  fertilizers  sold ;  that,  accord- 
ing to  the  agreement,  be  had  transferred 
to  complainant  certain  notes  as  collateral 
security,  and  that  these  notes  had  been 
delivered  to  falm  for  collection,  and  that  he 
had  collected  some  of  said  notes,  but 
bad  failed  to  pay  over  the  proceeds  there- 
from to  complainant.  The  hill  also 
averred  the  Insolvency  of  defendant.  De- 
fendant interposed  a  plea  to  the  bill  of 
complaint,  in  which  be  alleged  that  th« 
said  commercial  fertlllzerB  were  not  prop- 
erly tagged,  aa  required  by  the  etatute  of 
tbls  state.  The  principal  part  uf  the  con- 
tention of  the  present  case  was  on  the 
Iflsae  as  made  by  him  la  this  plea. 

Tompkias  A  Troy  and  D.  S.  Betbune, 
for  appellant.  Qardoer  &  H^i/etr.  for  ap- 
pellee. 

Btonb,  C.  3.  Pnring  tbe  season  of  1887- 
88  the  Pike  County  Qaano  Company,  a 
corporation  located  at  Troy,  Ala.,  sold 
and  shipped  to  McKinnon,  In  Bullock 
county,  between  two  and  three  hundred 
tons  of  fertilizers.  Tbe  disputed  question 
In  tbls  easels  whether  or  not  the  fertilizers, 
when  sold  and  shipped,  bad  tags  attached 
to  the  sacks  or  packages,  as  required  by 
section  141  of  the  Code  of  1886.  Of  the 
quantity  sold  and  shipped,  as  we  nnder- 
Btand  the  testimony,  about  five-ninths 
was  of  tbe  brand  known  as  "  Pike  County 
Guano."  The  residue  was  made  up  of 
four  different  brands.  The  weight  ot  the 
testimony  leaves  but  little  room  for  doubt 
that  a  considerable  part  of  the  entire  bulk 
of  the  sale  was  properly  tagged,  although 
some  of  the  witnesses  go  so  far  as  to  state 
tbat  none  of  the  sacks  had  tags  attached 
to  them  when  unloaded  from  the  cars. 
There  Is  great  conflict  In  the  testimony,— 
IrrecoDcilable  conflict,— and  we  must  be 
pardoned  for  doubting  the  truth  ot  a  good 
deal  of  it.  Courts,  like  Juries,  ought  to 
look,  and  will  look,  at  attendant  facts, 
and  will  give  more  credit  to  some  wit- 
nesses than  to  others.  There  is  no  math- 
ematical rule  for  determining  the  credibili- 
ty ot  homnn  testimony.  Henderson  was 
the  sbipplng  agent,  and  testified  that  he 
shipped  all  uie  guano  and  other  fertilizers 
which  gave  rise  to  tbls  suit.  He  testifies 


with  great  positlvenees  that  every  pack- 
age, when  shipped,  bad  the  proper  tag  at- 
tached to  It.  McKtnuon  and  the  railroad 
agent  at  the  depot  ot  delivery  testify  tbat 
none  of  the  Pike  County  guano  was  tagged 
when  unloaded  at  the  point  of  destina- 
tion. Five  witnesses— Lewis,  Sellers, 
Braswell,  Brooks,  and  Boyd— each  give 
testimony  more  or  less  corroborative  of 
Henderson's  version.  Several  of  them 
testify  to  seeing  tags  on  Pike  County  gua- 
no alter  It  had  passed  from  McKlnnon's 
custody.  There  are  two  other  clmurn- 
stances  tending  to  corroborate  Hender- 
son. McKlnoon  resold  all  the  fertilizers 
save  a  lot  retained  and  used  by  himself, 
and  we  hear  ot  no  complaint  from  his  cus- 
tomers tbat  tbe  packages  were  not  prop- 
erly tagged.  The  other  corroborating 
circumstance  Is  that  during  the  alterca- 
tions attending  tbe  efforts  of  tbe  Pike 
County  Ouano  Company  to  obtain  a  set- 
tlement from  McKlnuon  we  bear  of  no 
complaint  from  falm  that  tbe  fertilizers 
had  been  sold  to  blm  without  proper  tags 
attached.  We  concur  with  the  chancellor 
In  holding  that  tbls  line  of  defense  has 
failed  In  the  proof.  The  original,  written 
agreement  entered  into  by  McKinnon  In 
reference  to  the  notes,  accounts,  property, 
etc.,  received  by  him  In  the  resale  of  the 
fertilizers,  made  blm  the  agent  and  trustee 
thereof  for  the  benefit  of  the  Pike  County 
Quano  Company  to  tbe  extent  of  the 
unpaid  purchase  money  he  owed  the  cor- 
poration. Tbls,  supplemented  by  his  in- 
solvency, makes  a  clear  case  tor  equitable 
Interposition.  There  was  no  legal  remedy 
adapted  to  the  merits  ot  the  demand,  be- 
cause the  company's  claim  was  at  most 
only  a  right  to  httve  the  collaterals,  then 
held  by  McKinnon  as  agent,  placed  In  tbe 
hands  of  a  receiver,  and  applied  to  the 
payment  of  McKlnnon's  debts.  Afflnned. 


JO.VBB  V.  HaglBr. 


(9S  AUU  E»> 


(Supreme  Ctmrt  of  jUabama.  Deo.  17, 188L) 

Best  akd  Sboondut  Evidbitcb— Attestation  ov 
Deed— Sale  undsb  Tbust-Dbsd — Scvfioibnot 
OF  Deed — Plbadisq. 
1.  Where  plaintiff  In  ejectment  claimed  tJUe 
tbiough  B  Bale  made     a  trosteo,  and  testified 
t^Bt  the  deed  had  never  been  In  his  possession 
or  under  bis  control,  and  tbat  he  was  not  the 
legal  custodian  of  it,  it  was  proper  to  allow  in 
evidence  tbe  original  record-book  In  which  the 
deed  was  recorded. 

3.  Under  Code,  8  1789,  whioh  provides  tbat 
a  conveyance  of  land  made  by  one  who  can  write 
shall  be  aoknowledsed  or  attested  by  one  wit- 
ness, who  most  wnte  his  name  as  a  witness,  an 
indorsement  on  a  deed  as  follows:  B.,  acting 
as  Justice  of  tbe  peace,  *  •  •  hereby  certify 
that  the  above-named  person  signed  this  convey- 
ance,"—signed  by  the  jDBtlce,  was  sufficient  u 
an  attestation,  though  not  good  as  an  acknowl- 
edgment. 

3.  Where  a  deed  of  trust  was  given  In  con. 
sidoration  of  tbe  beneficiaries'  indorsement  ot 
notes  of  the  grantor,  and  authorized  sale  of  the 
laud  to  Indemnifysuch  tieneflclarles  for  payment 
of  any  bill  or  note,  but  did  not  require  Out  de- 
mand be  first  made  by  them  for  sncn  sale,  it  was 
not  necessary  that  they  should  demand  of  tbe  tros- 
tae  that  be  make  sale. 

4.  Woere  taking  possession  of  tbe  laud  by 
the  trustee  was  not  a  oondition  iveoedent  to  bU 
right  to  sell,  it  was  not  neoaaaary  that  he  have 
possession  at  tiie  time  the  sals  was  made. 
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5.  Where  the  sale  was  made  Id  parsuance  of 
the  power  Id  the  trust-deed,  It  was  DOt  oecessaiy 
for  the  trustee  to  reoite  in  his  deed  the  ezaot 
date  of  such  sale. 

6.  TbooKh  the  tmstee's  name  was  uot  meo- 
tloned  In  the  body  of  his  deed,  snet  it  was  suffl- 
cleot  where  It  recited  the  date  of  tbe  tmst-doed. 
Darned  the  beneficiaries  therein,  gare  a  descrip- 
tion of  the  premises,  and  named  the  book  and 
page  where  the  trust-deed  was  recorded,  an  in- 
speotioD  of  which  record  woald  have  shown  that 
he  was  the  trustee. 

7.  Though  the  trust-deed  required  the  sale 
to  he  for  cash,  aod  a  beoeficiary  was  the  DOmlDal 
bidder,  and  no  cash  passed,  yet,  where  the  grao- 
tor  Id  the  trust-deed  obtained  credit  for  the 
amount  bid  In  pursuance  of  the  contract  of  in- 
demnity expressed  in  such  trust-deed,  defendant, 
not  being  a  benefltdary  under  the  deed,  oonld  not 
oblect  that  the  sale  was  not  for  cash. 

8.  Though  such  sale  was  made  in  1866,  and 
the  deed  thereon  was  not  executed  until  1878,  yet, 
where  defendant  was  not  a  party  to  tbe  sale,  and 
did  not  show  that  be  had  any  interest  in  the  mat- 
ter, his  objection  that  the  delay  in  maklDg  the 
deed  was  a  badge  of  fraud  was  not  well  takeo. 

9.  In  the  absenoe  of  fraud  it  was  no  ob]e«tion 
that  one  of  the  beneficiaries  bid  off  tbe  land  and 
aftMwards  directed  that  the  deed  be  made  to 
plaintiff. 

10.  Where  Judgment  was  entered  against  one 
of  the  beneflclariee  as  indorser  for  the  grantor  in 
tha  tniBt-deed,  and  under  ezecntion  tnereon  his 
property  was  sold,  tbe  reoord  of  such  judgment 
and  execution  and  the  returns  thereon  was  invp- 
erly  admitted  In  evidence  aa  tending  to  show 
■nch  a  breach  of  tbe  trast-deed  as  would  entitle 
sooh  beneflciai?  to  the  ezeoation  of  the  power  of 
sale  for  his  indemnity. 

11.  By  Joining  issue  on  defendant's  pleas  to 
the  statute  of  frauds  without  questioning  their 
snEBdenoy  plaintiff  assumed  the  burden  of  show- 
Ing  that  at  moh  sale  he  received  from  the  trus- 
tee a  note  or  memorandum  signed  and  expresaing 
tbe  consideration,  or  that  the  pnrobaae  money, 
or  some  part  thereof,  was  paid,  or  that  he  was 
put  in  possession  by  the  trustee:  and,  having 
failed  to  make  such  proof,  the  court  should  have 
Inatrocted  the  ]ury  to  And  for  defendant. 

la.  The  benefit  of  such  pleas  not  being  avail- 
able to  defendant,  ou  remandment  of  tne  case 
plaintiff  may  move  the  court  below  for  a  repleader 
as  to  such  pleas. 

Appeal  from  circuit  court,  TuBcalooaa 
county;  8.  H.  Sprott,  Judse. 

Ejectment  by  Kd  ward  I.  Hogler  asalnet 
John  W.  Jones.  Yerdlctand  Judrmentfor 
plaintiff.   Defendant  appealH.  Reversed. 

Tbe  parties  to  this  cause  derive  title 
from  tbe  same  source,— from  David  O. 
Jones.  Open  tbe  trial  tbe  plaintiff  intro- 
duced In  erldence  a  deed  of  trust  by  said 
David  O.  Jones,  executed  on  August  2, 
]868,  to  Moses  McGuIre  as  trustee,  and 
Jobn  W.  Frewlttand  John  H.Spain  as 
beneflclaries.  The  consideration  ol  tfala 
deed  of  trust,  aa  expressed  tber^,  was 
the  Indorsement  by  said  beneficiaries  of 
certain  notes  and  bills  of  said  Jones,  and 
the  further  agreement  of  said  beneflclaries 
to  Indorse,  for  tbe  purpose  of  extending 
them,  certain  bills  and  notes  drawn  by 
said  Jones  on  himself,  and  accepted  by 
hlra.  AmoDjB:  the  number  there  was  one 
bill  of  exchange  for  98,000,  payabletoR.  K. 
Hargrove.  On  February  28, 1861,  suit  was 
be^n  by  said  Harjirrove  agalnpt  said 
Prewltt  as  indorser  for  said  Jones  on  said 
bill  of  exchange,  and  Judgment  was  ren- 
dered In  said  suit  against  Frewltr  fur  the 
amount  of  the  bill  and  costs.  The  execu- 
tion Issued  on  this  Judgment  was  levied 
on  real  and  personal  property  of  Prawftt, 


which  was  sold  In  part  satisfaction,  tbe 
money  arising  from  the  sale  being  paid  to 
Hargrove.  In  December,  1866,  Moses  Mc- 
GuIre, as  trnstee,  sold  the  land  In  contro* 
veray  under  the  power  in  tbe  deed  of  trust 
to  reimburse  Prfiwitt.  Prewitt  nominally 
bought  the  lands  at  said  sale,  and  direct- 
ed tbe  auctioneer  to  have  a  deed  executed 
to  the  plaintiff  In  this  suit,  Edward  1. 
Hagler.  D,  G.  Jones,  the  grantor  in  said 
deed  of  trust,  was  pre«ieiit  at  said  sale, 
and  acquiesced  therein.  The  said  D.  O. 
Jones  died  about  the  year  1878.  The  deed 
was  not  made  by  Moses  McUotre  to  the 
purchaser  at  said  mortgage  sale  until 
March  2,  1878,  which  recited  that  the  sale 
uf  said  land  was  made"  about  or  on  the  1st 
day  of  December,  ISttft."  Upon  the  plain- 
tiff's offering  to  Introduce  In  erldence  this 
deed  to  him  from  Moses  MeOuIre  aa  trus- 
tee, the  defendant  objected:  (1)  Because 
the  deed  was  not  acknowledged  and  at- 
tested as  provided  by  law.  The  only 
thing  which  purports  to  be  an  acknowl- 
edgment Is  as  follows:  "I,  J.  W.  Bagwell, 
acting  as  Justice  of  the  pvace  In  and  for 
said  county,  hereby  certify  that  tbe  above- 
named  person  signed  this  conveyance;* 
and  is  signed  by  said  Bagwell  as  Justice 
of  the  peace.  Theplalntlff  Introduced  said 
Bagwell  as  a  witness,  who  testified  that 
said  Moses  McGulre  signed  said  deed  In 
his  presence,  and  that  that  which  pro- 
feHsed  to  be  an  acknowledgment  of  Mc- 
GuIre was  made  by  blm,  and  his  signature 
was  attached  thereto.  The  defendant  ob- 
jected to  this  testimony  on  the  part  ol 
Bagwell.  The  court  then  overruled  the 
plaintiff's  objection  to  the  Introduction  of 
said  deed  on  the  grounds  that  It  was  not 
properly  acknowledged  and  attested.  The 
defendant  then  Interposed  several  other 
objections  to  tbe  Introduction  In  evidence 
of  aald  deed,  as  follows:  (2)  Because  it 
was  shown  by  said  deed  that  the  said 
sale  under  thedeed  nf  trust  bed  been  made 
at  the  request  ol  only  one  of  the  beneflcl- 
ariee thereunder.  (8)  Because  It  was  not 
shown  that  said  trustee  had  taken  pos- 
session of  the  land  upon  defanlt  being 
made,  and  at  the  time  the  same  was  sold. 
(4)  Because  It  sets  forth  that  the  sale  un- 
der said  deed  of  trust  was  made  on  or 
about  the  1st  day  of  December,  1860.  (S> 
Because  the  name  of  the  grantor  was  not 
named  In  the  body  of  the  deed  as  convey- 
ing In  the  capacity  of  trustee  and  other- 
wise. (6)  Because  the  consideration  of 
the  purchase  of  said  i>rnperty  under  said 
deed  of  trnat  was  not  paid  In  cash.  (7) 
Because  said  delay  In  signing  the  deed  was 
such  a  badge  of  fraud  as  devolved  upon 
the  plaintiff  the  duty  to  explain  the  delay 
before  it  could  be  introduced  In  evidence. 
The  court  overruled  each  one  of  these  aep- 
arate  exceptions.  The  plaintiff  Intro- 
duced In  evidence  the  record  of  the  circuit 
court,  which  showed  a  Judgment  and  exe- 
cntiou,  with  the  returns  thereon,  in  the 
case  of  R.K.Hargrove  v.  John  W. Prewitt, 
The  plaintiff  further  Introduced  testimony 
tending  to  show  that  the  sale  under  the 
deed  of  trust  was  regular  In  every  respect. 
The  defendant  introdnced  testimony  tend- 
ing to  show  that  D.Q.  Jones  had  remained 
on  these  lands  np  to  the  time  of  his  death, 
claiming  and  holding  tbem  as  hta  own, 
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and  that  shortly  thereafter  a  fire  rag^ 
over  tb«  premiaes,  and  deetrojed  the  Im- 
provements thereon,  and  from  that  time 
the  lands  "remained  ont"  and  nnoccnpied 
lor  a  few  years.  The  defendant  was  the 
eon  of  said  D.  O.  Jones,  and  claimed  the 
lands  for  himself  and  the  other  heirs  of 
said  Jones;  but  it  was  shown  by  the  testi- 
mony uf  the  defendant  that  on  several  oc- 
vasions  he  had.  tbrooftb  bia  agent, ent  tim- 
ber upon  said  land,  and  bad  exercised 
other  acts  of  ownership  over  said  prop- 
erty. There  was  no  evidence  that  at  the 
said  sale  the  aactioneer  made  any  note  or 
memorandum  of  the  sale,  nor  that  the 
pnrchase  money  was  ever  paid,  or  that  the 
purchaser  was  ever  put  in  possession  ol 
the  premises.  The  evidence  on  the  part  of 
the  defendant  also  showed  that  Hosea 
McOnire,  trustee,  when  he  executed  the 
deed  to  the  plalntltf.  was  non  eompoa  men- 
tis. Upon  the  Introduction  of  all  the  evi- 
dence the  defendant  requested  the  court 
to  give  the  followiag  written  charge:  "ll 
the  Jury  beHleve  the  evidence,  they  must 
find  for  the  defendant. "  But  the  court  re- 
fused to  give  this  cbai^ge,  and  the  defend- 
ant duly  excepted. 

I^ood  &  Wood  and  J.  J.  MAy^eld,  for 
appellant.  Foater  A  Oliver,  tor  appellee. 

Walkrr,  J.  The  plaintiff  claimed  title 
through  a  sale  and  conveyance  made  by 
Moses  McQnlre  as  the  trustee  In  a  deed  of 
trost  in  which  David  Q.  Jones  was  the 
gnintor.  To  prove  the  deed  of  trust  the 
plaintiff  offered  the  original  record  thereof, 
as  contained  In  one  of  the  record-books  of 
deeds  kept  In  the  office  of  the  probate 
Judge  of  Tnscalooaa  county.  Objection 
was  made  to  this  evidence  on  the  grounds 
that  the  defendant  had  made  demand  on 
tbeplalntin  to  produce  tbeorlg^nal  of  said 
deed  of  trust,  and  that  a  certified,  copy 
ebonld  have  been  offered.  Instead  of  the 
original  record.  Tbe  plalntin  testified, 
without  contradiction,  that  the  original 
of  tbe  deed  of  trust  bad  never  been  In  his 
possession  or  euutody  or  under  his  con- 
trol. He  was  not  tbe  legal  cnstodlan  of 
tbe  lofltrument.  That  tielng  tbe  ease,  It 
was  not  incumbent  upon  blm  to  produce 
it  or  to  account  for  Its  absence.  The  In- 
strument could  as  well  be  proved  by  the 
original  record  as  by  a  certified  copy 
therefrom.  Stevenson  v.  Moody,  85  Ala. 
88.  4  South.  Bep.  596;  Miller  v.  Boykin,  7(1 
Ala.  46d.  The  objection  to  this  evidence 
was  properly  overruled. 

The  several  grounds  of  objection  to  tbe 
admission  in  evidence  of  the  deed  by  Moses 
2feQnlre  as  trustee  to  tbe  plaintiff  will  be 
considered  in  detail. 

1,  Tbe  plaintiET  did  not  claim  that  tbe 
statement  written  upon  tbe  deed  and 
signed  by  tbe  Justice  of  tbe  peace  was  suffi- 
cient as  a  cerUfleate  of  acknowledgment. 
It  was  relied  upon  as  an  attestation,  and 
tbe  Justice  of  tbe  peace  was  called  as  a 
witness  to  provethe  deed.  The  statement 
certifies  "that  the  above-named  i>ersoo 
signed  this  conveyance."  Tblu  language 
talriy  Imports  that  tbe  Justice  of  tbe  peace 
bad  knowledge  of  tbe  tact  to  wbieb  he  cer- 
tifies,—that  be  was  a  witness  to  the  sign- 
ing. The  execution  of  a  conveyance  for 
tbe  aUenatlon  of  land,  when  made  by  a 


Serson  who  Is  able  to  write,  mast  be  ac- 
nowledged  or  attested  by  one  witness, 
who  must  write  bis  name  as  a  witness. 
Code  1886.  fi  1789.  A  proper  attestation 
may  be  made  by  the  mere  signature  of  the 
witncBB.  It  Is  sufficient  that  the  signa- 
ture appears  to  be  made  for  the  purpose 
of  attesting  the  execution  of  the  convey- 
ance. H  has  been  decided  that  a  defective 
acknowledgment  may  operate  as  a  sub- 
stitute for  tbe  attestation  of  a  witness, 
and  in  such  case  the  officer  la  treated  as 
an  attesting  witness.  Bogers  v.  Adams. 
66  Ala.  600;  Sharpe  v.  Orme,  61  .\la.  263; 
Carlisle  v.  Carlisle.  78  Ala.  644.  Tbe  slgiia- 
ture  of  the  Justlcent  the  peace  to  the  state- 
ment above  referred  to  was  sufficient  as 
an  attestation,  and  there  was  no  error  In 
overruling  tbe  objection  to  the  Introdnc- 
tlon  of  the  deed  on  the  ground  that  it  was 
not  properly  attested. 

2.  Obleetlon  was  made  to  the  Intro- 
duction of  the  deed  to  tbe  plaintiff  on  the 
ground  that  It  was  shown  and  provided 
by  the  deed  of  trust  that  John  W.  Prewitt 
and  John  H.Spain  were  Joint  benefldartea 
thereunder,  and  that  the  deed  to  tbeplaln- 
ttff  shows  that  the  sale  under  the  deed  of 
trust  was  made  at  the  request  of  only  one 
of  the  beneficiaries.  By  the  power  of  sale 
contained  in  the  deed  of  trust  tbe  trustee 
Is  authorized  to  sell  In  tbe  mode  prescribed, 
and  to  "  pay  off  any  of  tbe  bills  Indorsed 
by  them,  [Prewitt  and  Spain,]  and  pay 
all  and  whatever  may  be  necessary  to  in- 
demnify said  John  W.  and  John  H.,  or 
either  of  them,  and  save  them  barmleas  In 
the  premises."  This  language  authorizes 
the  execution  of  the  power  of  sale  for  the 
Indemnification  of  either  Prewitt  or  Spain 
for  any  low  sustained  In  conseqaence  of 
any  Indorsement  made  in  pursuance  ol  tbe 
provisions  of  the  deed  of  trust.  There  is 
no  provision  that  one  or  both  of  the  bene- 
ficiaries shall  request  the  trustee  to  exe- 
cute tbe  power  of  sale.  If  Prewitt  alone 
bad  sustained  losses  in  consequence  of  the 
Indoniements  mentioned  In  the  deed  of 
trost,  the  power  of  sale  conld  be  executed 
for  his  benefit  alone.  Tbe  recitals  of  the 
deed  to  tbe  plaintiff  do  not  show  a  disre- 
gard of  the  terms  of  the  power  In  the  par- 
ticular specified  In  the  objection. 

8.  Taking  possession  of  tbe  land  by  the 
trustee  was  not,  by  tbe  terms  of  the  deed 
of  trust,  made  a  condition  precedent  to 
tbe  exercise  of  the  power  of  sale.  The 
trustee  was  authorised,  but  not  required, 
to  take  possession  of  tbe  land  before  mak- 
ing a  sale  thereof.  2  Jones,  Mortg.  §  1782; 
Vaugban  v.  Powell,  (Miss.)  4  South.  Rep. 
257:  Kiley  v.  Brewster,  44  lilt  186.  The 
terras  of  the  Instrument  wblcb  was  con- 
strued in  tbe  case  of  Foster  v.  Boston.  133 
Mass.  143,  Indicated  that  the  execution  of 
tbe  power  In  tbe  mode  provided  made  It 
necessaiT  for  tbe  trustee  to  acquire  posses- 
sion of  the  property  before  making  a  sale. 
In  such  a  cacie  poBsesslon  by  tbe  trustee 
Is  properly  regarded  as  a  condition  pre- 
cedent. It  does  not  seem  that  such  a  con- 
dition could  be  satisfied  by  a  mere  de- 
mand tor  posseaslou,  as  was  Intimated  In 
the  case  of  Roarty  v.  Mitchell,  7  Orny,  243. 

4.  The  deed  to  the  plaintiff  recites  that 
tbe  grantor  therein.  **after  giving  the  no- 
tice required  by  said  deed  of  troat,  did,  on 
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or  about  tbe  Ist  day  of  December,  1S66,  at 
the  euart-boaac  In  said  county,  exiiorie  to 
sale,"  etc.  If  a  sate  had  been  made  pur- 
Kuant  to  tbe  terms  of  the  power,  It  was 
not  material  fur  tlia  trustee  to  recite  In 
his  deed  tbe  exact  date  of  such  sale.  After 
tbe  sale  was  duly  made  be  could  wltb 
propriety  execute  a  deed  Co  tbe  purchaser, 
tbongb  be  waa  unable  to  state  therein  the 
exact  date  of  the  sale.  It  tbe  defendant 
waa  entitled  to  require  the  plaintiff  to 
prove  a  compliance  with  the  provisions  of 
the  power  as  to  the  notice  of  tbe  time  and 
place  of  sale,  on  the  ground  that  the  re- 
citals Id  that  regard  of  the  deed  made  by 
the  trustee  were  not  binding  onastraiiger, 
(Wood  V.  Lake.  62  Ala.  489:  1  Devi.  Deeds, 
$426;  2  Jones,  Mortg.  §§  1830,1895.)  the 
consideration  that  the  burden  was  on  tbe 
plaintiff  to  make  such  additional  proof 
would  not  Justify  the  rejection  of  bis  deed 
as  a  link  In  bis  chain  of  proof. 

6.  Tbe  name  of  the  trustee  Is  not  men* 
tloned  in  the  body  of  his  deed ;  but  tbe 
recitals  thereof  furnish  tbemeans  of  clear- 
ly identifying  Moses  Mctiuire  as  the  gran- 
tor. The  deed  recites:  "Whereas,  on  tbe 
second  day  of  August,  1868,  Da  rid  O.  Jones 
execnted  to  me,  aa  trustee  for  the  benefit 
of  John  W.  Prewitt  et  al.,  a  deed  of  trust 
to  tbe  following  described  lands,  to-wlt, 
[here  follows  a  description  of  the  lands;] 
wfaleh  deed  Is  recorded  In  Book  6,  page  188, 
of  the  records  of  deeds  in  the  office  of  tbe 
judge  of  probate  of  Tuscaloosa  county. 
Alabama.'*  An  Inspection  of  tbe  deed  of 
trust,  wblcb  Is  thus  fully  described,  dis- 
closes that  Moses  McGulre  is  the  trustee 
tberein,  and  makes  it  manifest  that  he  Is 
tbe  grantor  In  tbe  deed  to  the  plalntiH. 
This  Is  a  Bufflclentdescriptlou  and  Identifi- 
cation of  the  grantor.  Madden  t.  Floyd, 
69  Ala.  221. 

6.  The  power  In  the  deed  of  trust  au- 
thorized tbe  trustee  to  sell  for  cash.  The 
payment  of  the  plaintiff's  bid  was  a  mat- 
ter between  him  and  the  beneficiary  of  the 
sale,  and  with  which  the  defendant  In  this 
case  bad  no  coneem.  By  the  arrange- 
ment recited  in  the  deed  to  plaintiff  the 
grantor  In  the  deed  of  trust  obtained  the 
credit  and  benefit  of  the  amount  bid. 
When  this  was  done,  neither  be  nor  any 
other  person  who  was  not  a  beneficiary 
under  tbe  deed  of  trust  could  complain  be- 
cause the  payment  was  not  made  in  cash. 
Mewbnm's  Heirs  r.  Bass,  82  Ala.  622,  2 
Bootb.  Bep.  520;  Cooper  t.  Hornsby,  71 
Ale.  62. 

7.  It  was  not  incumbent  upon  tbe  plain- 
tiff, In  offering  the  deed  to  himself,  to  ex- 
plain the  delay  In  its  execution.  The  exe- 
cution of  tiie  deed  by  the  trustee  in  1878 
ebowB  upon  Its  face  bis  recognition  of  the 
sale  made  by  him  In  186(^  and  that  the 
purchaser  at  that  sale  had  all  along  been 
entitled  to  a  conveyance  of  tbe  land  sold. 
The  defendant  was  not  a  party  to  that 
sale,  and  in  making  the  objection  that  tbe 
delay  was  a  badge  of  fraud  he  did  not 
suggest  any  fact  to  show  that  be  had  any 
interest  in  tbe  matter  which  would  entitle 
taim  to  complain  of  the  delay.  Broughtnn 
V.  Atchison,  52  Ala.  62.  None  of  tbe 
grounds  of  objection  to  the  Introduction 
of  tbe  deed  to  theplalntlff  were  well  taken. 

There  was  eTideoce  tending  to  show 


that  at  fbe  sale  under  tbe  power,  Jobn  W. 
Prewitt,  one  of  tbe  bencflclariea  under  tbe 

deed  of  trust,  bid  off  the  lands,  and  after- 
wards directed  the  deed  to  be  made  to  tbe 
plaintiff.  It  often  happens  that  one  wbo 
bids  at  an  auction  sale  Is  acting  tor  an- 
other person,  or  transfers  his  bid  to  an- 
other. In  tbe  absence  of  fraud,  there  Is  no 
objection  to  such  a  transaction.  If  the 
ostensible  purchaser  directs  the  deed  to 
be  made  to  another,  a  stranger  to  the  sale 
cannot  complain  that  tbe  real  purchaser 
did  not  make  bis  bid  in  person.  2  Jones, 
Mortg.  §  1896.  The  motion  to  exclude  tbe 
deed  because  it  was  not  made  to  the  pur- 
chaser at  tbe  sale  by  the  trustee  was  prop- 
erly overruled. 

The  record  of  the  Judgment  and  execu- 
tions wltb  the  returns  tbereon  In  tbe  case 
of  R.  K.  Hargrove  t.  John  W.  Prewitt 
waa  admissible  as  evidence  tending  to 
show  a  breach  of  tbe  condition  of  the  deed 
of  troBt,  and  that  Prewitt  was  entitled  to 
the  execution  of  the  power  of  sale  for  bis 
Indemnity  to  the  extent  of  tbe  amount 
realized  Id  proceedings  against  him  on  one 
of  the  bills  of  exchange  which  be  Indorsed 
for  David  G.  Jones,  as  was  recited  in  the 
deed  of  tmst. 

The  plaintiff  did  not  demur  to  any  of 
tbe  seven  pleas  Interposed  by  the  defend- 
ant, but  Joined  Issue  on  all  of  tbem.  The 
question  of  the  aufflciency  of  the  sixth 
and  seventb  pleas  aa  answers  to  tbe  com- 
plaint waa  not  raised  In  any  manner.  By 
Joining  Issue  upon  them  the  plaintiff  ad- 
mitted that  each  of  them  stated  a  defense 
which.  If  sustained  by  the  evidence,  would 
defeat  the  action.  A  case  must  be  tried 
on  the  IsHues  developed  by  tbe  pleadings. 
It  a  false  issue  Is  made  up  Inconsequence 
of  a  n^lect  to  resort  to  the  means  pro- 
vided by  law  fbr  Its  elimination,  the  ques- 
tion tbereby  presented  la  one  of  tact  for 
the  determination  uf  tbe  Jury,  and.  If  the 
proof  sustains  sucb  issue,  tbe  party  set- 
ting It  up  Is  entitled  to  averdlct  and  Judg- 
ment on  It.  Railway  Co.  v.  Propst.  90 
Ala.  1,  7  8outb.  Bep.  635;  Allison  Little, 
(Ala.)  9  South.  Bep.  388;  Uasterson  v. 
Gibson,  56  Ala.  56.   Tbe  sixtb  and  seventh 

fleas  are  pleas  of  the  statute  of  frauds, 
n  Joining  issue  thereon  the  plaintiff  as- 
Horaed  tbe  burden  of  showing  tacts  which 
avoid  tbe  effect  ol  tbe  pleas.  He  put  him- 
self In  the  attitude  of  affirming  that  at  the 
time  of  the  sale  by  Moses  McGulre  to  him 
a  note  or  memorandum  thereof  was  made, 
expressing  the  consldaratlon  In  writing, 
and  subscribed  by  the  party  to  be  charged 
therewith,  or  by  some  person  thereto  by 
him  lawfully  authorised  In  writing;  and 
that  the  purchase  money,  or  some  part 
thereof,  was  paid ;  or  that  the  purchaser 
was  put  in  posuessiop  of  the  land  by  tbe 
selleF.  Jonas  v.  Field.  88  Ala.  445,  8  South. 
Rep.  ft98.  TheproTlslons  of  the  statute  of 
frauds  which  were  referred  to  In  the  pleas 
were  applicable  to  tbe  sale  made  hy  Mc- 
Gulre. The  objection  that  the  benefit  of 
tbose  provisions  was  not  available  to  the 
defendant  (Lewis  v.  Wells,  50  Ala.  198; 
Cooper  V.  Horniiby,  71  Ala.  62;  Mewburn'e 
Heirs  r.  Bass,  82  Ala.  622,  2  South.  Bep. 
520)  could  have  been  raised  by  demnrrera 
or  replications  to  tbe  pleas.  No  such  ob- 
jection having  been  Interposed,  and  ttae 
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plaintiff  taaTlng  tailed  to  offer  any  proof 
that  In  the  sale  by  McGaire  tbere  was  a 
conipUanre  with  the  statutory  require- 
ments referred  to  in  the  pleas,  he  failed  to 
sustain  the  burden  assumed  by  bis  Joinder 
of  issue  thereon ;  and  the  result  was  that 
on  those  Issues  the  defeudant  was  entitled 
to  a  verdict  and  Juiigment.  The  charge 
In  writing,  requested  by  the  defdndant, 
sbonld  have  been  given. 

On  the  remandment  of  the  cause,  tbe 
plaintiff  may  move  In  the  court  below  for 
a  repleader  as  to  pleas  presenting  false  or 
Immateria]  Issues.  Railway  Co.  v.Propst, 
90  Ala.  1.  7  South.  Kep.  635;  Mndge  T. 
Treat.  57  Ala.  1. 

In  tbe  toregolDgoplnlon  we  have  consid- 
ered such  questions  presented  by  the  rul- 
ings of  the  circuit  court  on  the  admlsslou 
and  rejectloa  ut  evidence  as  are  likely  to 
arise  on  another  trial.  Beversed  and  re- 
manded. 

(H  Aim.  6l» 

JoNBB  et  al.  r.  Bai^i^. 
{Sm>^mne  Court  of  AUa>ama.  Dec.  18, 1891.) 
Vendob's  Lie^. 
In  a  anit  to  enforoe  a  vendor's  lien,  the 
answer  alleged  that  tbe  consideration  named  in 
the  deed  was  a  gross  price  for  the  land  and  for 
certain  personal  property.    The  deed  did  not 
mention  any  personalty,  and  the  vendor  and  one 
at  the  vendees  testified  that  none  passed,  while 
they  were  contradicted  by  the  testimony  of  the 
other  vendee,  by  certain  of  his  deolarations,  and 
by  the  testimony  of  a  witness  who  swore  to  a 
declaration  of  the  vendor  that  the  transaction 
involved  personalty.   Held,  that  a  iten  for  the 
price  named  in  the  deed  would  be  enforced. 

ApfKal  from  circuit  court,  Crenshaw 
county ;  Joh.n  A.  Foster,  Judge. 

Bill  in  equity  by  John  Ball  against  R. 
M.  Jonea  and  Ratcllfl  Ball  to  mforce  a 
vendor's  Hen.  Decree  for  complainant.  De- 
rendaots  appeal.  Affirmed. 

Gamble  <£  Bricken,  for  appellants.  I. 
B.  Parka,  for  appellee. 

McClbllan.  J.  The  main,  If  not  Indeed 
the  only,  qneatlon  in  this  case  la  one  of 
fact,  namely,  whether  there  was  other 
property  than  land  embraced  in  the  sale 
by  John  Ball  to  Batcllff  Ball  and  R.  M. 
Jones  for  the  consideration  of  91.600,  which 
the  bill  seeks  to  charge  on  the  land  described 
therein  as  parcbase  money  secured  by 
a  Ttmdor'B  Hen  In  complainant's  favor. 
Tbe  deed  executed  by  John  Ball  and  bis 
wife,  and  which  is  exhibited  In  the  bill,  re- 
cites the  consideration  for  tbe  land  alone 
as  being  fl.ftOO.  John  Ball  himself  testi- 
fies positively  that  he  sold  nothing  but 
tbe  land.  RatcliU  Ball,  one  of  the  defend- 
ants, with  equal  emphasis,  testifies  that 
he  and  Jonea  bouKht  nothing  but  tbe 
land,  and  that  they  agreed  to  pay  1,600 
lor  the  land  only.  On  the  other  band, 
Jones'  testimony  Is  that  he  and  Ratcllff 
purchased,  not  only  tbe  land,  but  also 
several  Items  of  personal  property,  which 
he  specifies,  for  the  consideration  in  gross 
of  $1,600.  One  other  witness  swears  that 
be  heard  John  Ball  say  tbe  personalty 
was  Included  in  the  sale.  Two  or  three 
others  testify  that  Ratcllff  Ball  and  Jones 
took  possession  uf  certain  property  which 
wan  on  the  place,  and  to  declarations  nf 
fonea  that  It  was  embraced  In  the  sale. 
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And  yet  another  says  that  the  personalty 
was  embraced  in  tbe  sale,  and  that  he 
knows  this  from  having  read  the  written 
contract  of  sale,  wherein  the  personalty 
was  specified.  But  this  witness'  testi- 
mony is  utterly  deprived  of  weight  by  tbe 
thorouKhly  established  fact  that  there 
was  nu  writing  at  all,  except  the  deed, 
which  not  only  does  not  mention  person- 
alty, bnt  goee  in  preclusion  of  the  idea 
that  anything  but  realty  constituted  tbe 
coDsiderution  for  tbe  admitted  Indebted- 
ness. This  was  all  tbe  evidence.  We 
have,  then,  the  deed :  the  testimony  In  In- 
terest of  John  Ball,  and  tbe  testimony 
against  Interest  of  Ratcllff  Ball,  that 
there  was  no  sale  of  personal  property ; 
while,  on  the  other  hand,  we  have  the 
testimony  In  Interest  of  Jones,  certain  dec- 
larations in  Interest  of  Jones,  and  one 
witness  who  deposes  to  a  declaration  on 
the  part  of  John  Ball  that  tbe  transac- 
tion involved  personal  property  as  well 
as  the  land.  On  this  atate  of  case  we  see 
no  alternative  bnt  to  affirm  tbe  conclu- 
sion reached  by  tbe  chancellor,  that  de- 
fendants have  not  shown  that  the  $1,600 
sought  to  be  charged  as  a  vendor's  lien 
on  the  laud  was  a  price  in  gross  agreed 
to  be  paid  fox  the  land  and  for  the  per- 
sonalty. It  Is  too  clear  for  discussion 
that  the  complainant  had  no  Interest 
whatever  In,  or  connection  with,  or  rela- 
tion to.  tbe  partnership  existing  between 
the  defendants,  and  that  the  cross-bill  of 
Jones  exhibited  against  complainant  and 
the  other  defendant,  which  aooght  a  set- 
tlement of  this  partnership,  was  properly 
dismissed.  Affirmed. 

  an  Au.  178) 

MuLLOT  r.  Cook.  ' 
(Suipreme  Oou/rt  of  Alabama.  Dea  18,  isn.) 

POBLIO  LaKDS— CONTUOTB-^OBLIO  POLIOT. 
Where  C.  makes  a  homeBtead  entry  on 
public  land,  pays  the  entrance  fee,  and  then 
abandons  the  entry,  bat  an  act  of  congress  per* 
mits  him  to  purchase  the  land  at  $1.S6  per  aure, 
leas  the  entrance  fee,  a  contract  whereby  H. 
agrees  to  fnmish  the  money,  and  C.  agrees  to 
porchsse  the  land  and  oouvay  It  to  M.,  does  not 
violate  any  statute  or  the  pabUo  polity  of  the 
federal  government. 

Appeal  from  chancery  court,  Cleburne 
county;  8.  K.  McSpadden.  Chancellor. 

Bill  In  eqnlty  by  Hiram  Mnlloy  against 
Duncan  Cook  to  enjoin  an  action  of  eject- 
ment and  to  enforce  a  contract  to  couvey 
the  land.  Decree  for  respondent.  Com- 
plainant appeals.  Reversed. 

Tbe  bill  averred  that  on  January  23, 
1874,  the  said  Duncan  Cook  entered  upon 
80  acres  of  government  land,  paying  the 
entrance  fee  therefor,  and  obtained  the  re- 
ceiver's receipt,  and  that  afterwards  said 
Duncan  Cook  abandoned  his  homestead 
entry;  that  under  the  provisions  of  an 
act  of  congress  the  said  Cook  was  allowed 
to  purchase  said  laud  at  $1.25  per  acre, 
less  the  amount  of  tbe  entrance  fee;  that 
on  September  20,  18S8,  under  an  agree- 
ment between  said  Cookaud  thecomplaln- 
ant,  by  the  terms  of  which  said  Cook  was 
to  purchase  the  land,  taking  titir  in  his 
own  name,  but  was  to  convey  to  the  com- 
plainant the  title  to  said  land  as  aeon  as 
he  recdved  the  patent  from  tbe  govern- 
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raeot.  the  complaloaat  Inrnlsbed  safd 
Cook  nltb  the  money  neceHBarjr  tu  pur- 
chase the  said  land  Iram  the  Koveruraent; 
that  said  Cook  used  said  money  In  the 
purchase  of  said  land,  and  received  the 
certificate  and  'receipt  of  said  purchace 
from  the  United  States  govemment,  which 
he  delivered  to  the  cumplainajit,  who 
thereupon  entered  Into  posseesion  otHaid 
land ;  andthatcomplainajitafterwardsse- 
cared  a  patent  to  be  regularly  isiined  to 
the  said  Cook.  The  bill  further  avers  that 
the  complainant  was  In  quiet  possesBion 
ol  the  laud  on  December  28, 1889,  when  the 
said  Cook  InBtitnted  the  action  of  eject- 
ment to  recover  posseBSlon  of  said  land. 
The  bill  then  prays  to  have  the  statutory 
action  of  ejectment  enjoined,  and  that  the 
chancellor  decree  a  trust  in  said  land  for 
thecomplalnant.  The  defendant  demurred 
to  the  said  bill,  on  the  groand  that  It 
seeks  to  enforae  a  contract  contrary  to 
public  policy,  and  therefore  void.  Upon 
the  submission  of  the  conse  on  the  de- 
mnrrer,  the  chancellor  snstalued  It. 

Jamea  Savage,  lor  appellunt.  Kelly  & 
Smttb,  for  appellee. 

McClgllan,  J.  We  do  not  think  the 
present  bill  is  open  to  the  objection  urged 
against  It  by  the  demurrera:  It  cannot 
be  said  that  the  contract  sought  to  be 
Bpeclflcally  enforced  Is  violative  ol  the  pub- 
lie  policy  of  the  United  States.  We  know 
of  no  statute,  nor  of  any  general  policy 
dedncible  from  the  statutes  of  the  federal 
government,  which  would  authorize  or 
admit  of  a  dlRtinction  being  made  in  fa- 
vor or  against  the  right  of  any  citizen 
to  pnrctaaae  public  land.  Had  nothing 
been  done  by  the  respondent  looking  to 
the  entry  of  the  land  In  controvemy  as  a 
home,  the  complainant  could  bare  pur- 
chased it  under  section  ^7  of  the  Revised 
Statutes  for  $1.%  per  acre.  The  effort  to 
homestead  it  having  failed,  the  land  again 
became  public  in  every  sense,  and  par- 
cbasable  by  the  complainant  under  that 
section.  The  government  had  no  Intenist 
and  no  policy  to  be  subserved  in  eecurlng 
to  the  would-be  homesteader  a  prior  right 
to  purchane,  aa  against  thecomplalnant 
or  any  other  citizen.  No  pre-emption  or 
homestead  right  of  the  individual  or  pol- 
icy of  the  government  is  Involved  at  all. 
Tlieland,  once  purchased  by  and  patented 
to  either  the  person  who  made  the  entry 
or  to  another,  may  be  alienated  in  all  re- 
spects as  any  other  real  property.  Since 
the  purchaser  Is  not  charged  with  any  of 
the  dutleB  as  to  occupancy,  cultivation, 
and  the  like  which  would  have  been  Im- 
posed npon  him  as  a  homesteader,  and 
since  the  land  Itself  has  none  of  the  exemp- 
tions from  Incumbrances  and  prior  per- 
sonal obligations  which  would  attach  to 
it  as  a  homestead,  it  Is  a  matter  of  no 
consequence  to  the  government  or  Us  pol- 
icy that,  even  before  the  purchase,  a  con- 
tract had  been  entered  Into  on  the  part  of 
the  purchaser  to  convey  It  to  another  upon 
patent  isBuing^  Every  governmental  pur- 
pose would  be  equally  conserved,  whether 
the  pnrchaser  intended,  and  did  in  fact 
continue,  to  hold  the  land,  or  Intended  tti 
convey,  and  had  made  a  contract  to  con- 
v^,  and  did  in  fact  conv^,  it  to  another. 
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The  only  change  In  existing  law  effected 

by  section  2  of  the  act  ol  June  15. 18S0, 
was  to  allow  any  purchaser  who  had 
made  the  paymKUt  or  humestead  eutry  re- 
quired by  Bev.  St.  §  2290.  or  any  person 
to  whom  he  had  by  written  instrument 
attempted  to  transfer  the  rlghte  conferred 
on  him  by  such  entry,  a  credit  on  the  sum 
otherwise  payable  in  purchase  of  the  land, 
to  the  amount  paid  on  the  entry.  If  no 
such  transfer  la  executed  by  the  entry- 
man,  none  but  he  is  entitled  to  this  credit, 
though  any  other  person  may  purchase, 
paying  the  full  price.  II  such  instrument 
has  been  executed,  the  nominal  transferee 
alone  la  entitled  to  the  credit.  In  either 
event,  the  government  not  being  Interest- 
ed in  the  uses  to  which  the  land  Is  devot- 
ed, nor  In  respect  ol  the  persons  who  shall 
own  it,  no  previous  contract  to  convey  it, 
or  subsequent  conveyance,  whether  in 
consonance  with  a  previous  contract  or 
not,  can  In  any  degree  be  said  to  violate 
any  statnte  or  the  public  policy  of  the 
United  States.  In  the  case  at  bar  it  may 
be  true  that  the  complainant  will  ulti- 
mately get  the  benefit  of  the  credit  In 
amount  equal  to  the  sum  originally  paid 
by  the  respondent,  but  that  is  a  matter 
between  the  parties  to  this  suit,  and  hav- 
ing, we  conceive,  no  bearing  upon  the 
queetlon  of  public  policy  presented  by  the 
demurrers.  The  decree  sustaining  the  de- 
murrers is  reversed,  and  a  deci*ee  here 
rendered  overruling  them.  Thecauaela  re- 
manded. 
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Cboffobd  et  at.  v.  Vabbab. 

(Supreme  Cowrt  of  AldbamcL   Deo.  18, 189L) 
ATTAoaMKHT— Action  oh  Boin>— FLSADmo — Dam- 

.  AOBS. 

1.  Where  the  complaint,  ia  as  action  on  a 
bond  In  attachment  sued  out  for  the  ooUeotlon  of 
rent,  claims  damages  of  HOO,  In  that  platntlfl 
was  pat  to  expense  of  employing  counsel  to  de- 
fend the  SQit,  bat  does  not  deny  that  the  rent 
was  due,  and  fails  to  show  the  dutermlaalon  of 
the  attachment  suit,  but  does  not  Aow  what 
aom  was  paid  or  promUed  fbr  ooonael  fes^  it  is 
insnllloient  on  demurrer. 

3.  In  such  aotloD,  the  allegation  that  "said 
attachment  was  wrongfolly,  vezatlously,  and 
maliciousiT  saed  out,  in  that  no  statutory  ground 
existed  either  for  the  enfoxement  of  any  exist- 
ing lien  or  for  the  purpose  of  creating  a  lien,  * 
was  salBeleat  to  support  a  Teooveiy  of  aotosl 
damages,  hut  did  not  anthoriie  viuaictiTB  Ouiw 
ages. 

8.  In  suoh  action,  where  the  oomplaiot  was 
not  for  the  recovery  of  exemplary  damages,  it 
was  error  to  allow  ^alntUTs  witness  to  testify 
that  defendant  had  stated  that  he  "intended  to 
get  everything  plaintiff  made  on  the  plantation 
that  year  for  nothing. " 

Appeal  from  city  conrt  ol  Annlston;  B. 
F.  Cassajdy,  JudKe. 

Action  on  an  attachment  bond  by  Rob- 
ert Vassar  againut  H.  S.  Crofltird,  as  prin- 
cipal, and  others,  as  sureties.  Plaintiff 
had  Judement,  and  defendants  appeal. 
Reversed. 

The  complaint  as  amended,  after  stating 
the  ciulm  of  the  plain  till,  assigned  the  fol- 
lowing breaches:  (1)  Said  attachment 
was  wrongfully  and  vexatlously  sued  out, 
and  without  the  existence  of  any  of  the 
statutory  grounds  tor  the  Issuance  there- 
of, as  the  facta  alleged  In  laid  aflSdavlt 
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tor  said  attachment  were  entirely  nntrue. 
(2)  Satd  attachment  wa8  wrongfully,  Tex- 
atlously,  and  malldously  sued  out.  In 
that  no  stfttntory  groandB  ezlBted  elTtaer 
for  the  enforcement  of  any  existing  lien,  or 
for  the  pnrpoae  of  creating  a  lien,  and  the 
alleged  facta  In  the  affidavit  for  said  at- 
tachment are  untrue.  (3)  Raid  attach- 
ment was  wrongfntly,  vezatlously,  and 
maliciously  sued  out,  lo  that  the  facte  al- 
leged  In  the  affidavit  for  said  attachment, 
that  the  defendant  In  attachment  (plain< 
tllf  In  tbts  suit)  had  removed  a  part  of  the 
crop  grown  on  the  rented  premlsefi  with- 
out the  consent  of  the  landlord,  and  with- 
out paying  the  rent,  ebowa  tliat  It  waa  a 
special  attachment,  or  one  Issued  for  the 
enforcement  of  a  landlord's  Hen  for  rent, 
and  was  levied  In  part  on  certain  cotton, 
the  property  of  the  plaintllT  In  this  suit,  un 
which  the  landlord,  the  plaintiff  In  attach- 
ment, hud  no  Hen  whatever.  (4)  The 
plaintiff  claims  special  damages  In  tbosum 
of  flOO,  In  that  by  the  levy  of  said  attach- 
ment he  was  put  to  the  expenseof  employ- 
ing counsel  to  defend  him  Id  said  suit. 
(6)  The  plain  tiff  clairasfurtber  special  dam- 
ages beeanse  said  attachment  was  wrong- 
fully levied  on  plalnttlTa  cotton,  on  which 
defendant  had  no  Hen,  and  which  was 
therefore  not  subject  to  the  attachment. 
The  defendants  demurred  to  the  amended 
complaint,  and  assigned  as  grounds  there- 
for: 0)  That  said  complaint  falls  toal- 
1^  whether  the  attachment  waa  sued 
cot  to  enforce  a  landlord's  Hen  for  rent  or 
for  advances,  and  In  aulgnlng  the  flntt 
breach  of  the  bond  faJla  to  set  out  that 
there  was  no  statutory  ground  for  the  Is- 
snance  ot  an  attachment  to  enforce  a  land- 
lord's Hen  for  rent,  and  falls  to  state  that 
plaintiff  waa  not  a  tenant  ot  the  defend- 
ant, and  falls  to  set  out  the  contents  of 
the  affidavit,  or  show  wherein  the  facta 
alleged  are  qntroo;  and  the  altera tlons 
that  the  facts  alleged  In  the  affidavit  are 
untrue  Is  too  vague,  uncertain,  and  In- 
definite. (2)  The  complaint  falls  to  allege 
whether  the  attachment  was  sued  out  to 
enforce  a  Hen  or  to  create  a  lien,  and  falls 
to  state  the  allegatioua  of  the  affidavit 
which  are  alleged  to  be  untrue.  (8)  In 
assigning  the  third  breach  of  the  bond,  the 
complaint  Is  Insufficient,  In  that  It  pur- 

gorta  to  set  out  the  facta  In  part  assho  wn 
y  the  affidavit,  but  fails  to  deuy  the 
truth  of  the  statements  of  the  affidavit, 
and  simply  avers  that  the  attachment 
writ  was  levied  upon  cotton  upon  which 
tbe  landlord  bad  no  lien.  (4)  That  aald 
amended  complaint  laOs  to  allege  what 
would  be  a  reasonable  attorney's  fee  for 
defending  the  attachment  snlt,  or  whether 
there  was  a  contract  for  a  certain  sum,  or 
whether  the  plaintiff  paid  or  agreed  to 
pay  o  reasonable  fee.  (6)  That  said  com- 
plaint, as  amended,  seta  out  two  separate 
and  distinct  cauaes  ol  action,  one  for  the 
wrongful  Issuance  of  the  attachment,  and 
the  other  for  a  tortious  act  ot  theHberlff. 
(6)  That  part  of  the  complaint  which 
claims  damages  specially  for  the  wrong- 
ful levy  ol  the  attachment  falls  to  aver 
that  the  attachment  waa  levied  on  prop- 
erty not  subject  to  an  attachment  for 
rent,  and  that  It  was  levied  upon  prop- 
•rty  not  grown  on  the  rented  premises. 
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Tbe  court,  apou  considering  thedemurrers, 
sustained  the  5th  ground,  and  oveiTuled 
the  2a,  Sd,  4th,  and  6th  gronnda  of  demur- 
rer, issne  was  then  Joined  on  the  plea  ol 
the  general  laane,  and  that  the  facts  which 
were  set  out  in  the  affidavit  tor  said  at- 
tachment were  untrue.  The  rnliugs  upon 
the  evidence  to -which  exception  was  taken 
are  sufficiently  stated  In  the  opinion.  The 
cause  waa  tried  without  the  intervention 
of  a  Jury.  Upon  the  hearing  ot  all  tbe  evi- 
dence, the  court  rendered  Judgment  forthe 
plaintiff,  assessing  his  damages  at  f7fi. 

E.  H,  HaaD&t  for  appellants.  MAttbewa 
A  WbitraidBt  for  appellee. 

Stone,  C.  J.  The  present  suit  waster 
wrongfully  and  vexutloasly  suing  out  an 
attacbment  for  rent.  Code  1886,  S  8060  et 
seq.  The  snlt  Is  on  the  attacbment  bond. 
We  will  fint  determine  the  pleadings  and 
Issues  on  which  tbe  suit  was  tried.  There 
was  a  demurrer  to  tbe  original  com- 
plaint, which  was  sustained  to  such  ex- 
tent that  It  appears  to  bare  been  aban- 
doned. An  amended  complaint  was  then 
filed,  setting  forth  the  substance  of  the 
attachment  bond,  and  aeslgnlng breaches, 
some  five  In  namtier.  Tbe  fifth  nreacb  as- 
signed was  and  Is  that  the  attachment 
was  levied  on  cotton  not  grown  on  the 
rented  premises.  This  assignment  ot 
breach  was  abandoned,  and  rightly  ao. 
Bank  v.  Jeffries,  7S  Ala.  188;  Jackson  v. 
Smith,  76  Ala.  97.  The  sureties  on  the  at- 
tachment bond  were  not  liable  for  such 
abase  of  the  process.  If  It  was  perpetrat- 
ed. It  was  not  within  tbe  purview  of 
tbelr  bond.  The  defendants  demurred  to 
the  amended  complaint,  assigning  six 
grounds  of  demurrer.  The  complaint  was 
then  ameoded  a  second  time,  and  theconrt 
overruled  the  first  four  gronnda  of  demurs 
rer,  and  sustained  tbe  fifth.  We  need  not 
eonfdder  the  sixth  ground,  for  the  plain- 
tiff, as  we  have  seen,  struck  out  tbe  nnslgn- 
ment  of  breach,  against  which  that  was 
leveled.  Tbe  plaintiff  songht  to  recover 
damages  for  attorney's  fees  Incurred  and 
ezpenUed  In  defending  tbe  attachment 
suit.  The  assignment  of  breach  In  refer- 
ence to  tbis  claim  la  In  tbe  following  lan- 
guage: **  Plalntin  claims  special  damages 
In  the  snm  ot  f  100,  In  that  by  the  said  at- 
tachment he  was  put  to  the  expeuse  of 
employing  counsel  to  defend  said  attacb- 
ment suit."  This  was  demurred  to,  being 
the  fourth  gronnd  of  tbe  demurrer  to  the 
amended  complaint.  The  court  overruled 
this  ground  of  demurrer,  and  the  claim 
therein  set  forth  became  one  of  the  Issues 
on  tbe  trial.  It  Is  nowhere  denied  In  the 
amended  complaint  that  Vassar  owed  the 
rent  for  which  tbe  attacbment  was  sued 
oat,  nor  Is  It  anywhere  shown  that  the 
attacbment  auit  has  been  determined,  or, 
if  determined,  what  that  determination 
was,  Nor  does  tbe  assignment  of  breach 
show  or  state  any  sum  as  paid  or  prom- 
ised for  dtfendlng  tbe  a  ttachmentsult.  As- 
signment of  breach  No.  4  Is  scarcely  suffl. 
cient.  Possibly  it  should  have  stated 
some  amount  incurred  or  promised  as  at' 
torney's  fee  for  defending  the  suit.  Flonr- 
noy  V.  Lyon,  70  Ala.  .S08.  Each  of  the  as- 
allpied  breaches  1  and  3  avers  that  none  ol 
the  statutory  pounds  lor  attachment  ex- 
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isted.  Tbts  was  a  BufflcientasslKnmeiit  of 
bnach  to  anthorise  a  recovery  ul  actaal 
damages.  The  demurrera  to  these  aKHlsn- 
nieuts  were  rightly  overruled.  McLane 
T.  MuTlgbe,  8S  Ala.  4U,  8  South.  Rep.  70. 
Thf  arernientB  ot  breach  Id  the  several 
astUKDiueDts  1  and  2  are  aa  follows:  (1) 
*SuM  attachment  'nas  wrongrully  and 
Texutlouely  sued  oat,  and  bo  sued  out 
wlthuut  the  existence  of  any  of  the  stat- 
ut4>ry  gruunds  for  the  Issuance  of  such  at- 
tachment."  (2)  "Said  attachment  was 
wrongrully,  vexatlously,  and  maliciously 
sued  out,  iQ  that  no  statutory  grounds 
existed  either  Un  the  eulorcement  uf  any 
exlstini?  Hen  or  for  the  purpose  of  ereat* 
Ingalieu."  Now,  each  of  these  breaches, 
properly  Interpreted,  simply  neKatlves  the 
existence  of  a  cause  for  suing  out  the  at- 
tachment. In  Durr  v.  Jackson,  69  Ala. 
203,  It  Is  said  an  action  like  the  present 
one,  "so  far  as  the  nature  and  character 
of  the  evidence  necessary  tn  Bustaln  it  Is 
to  be  conaldered,  bears  a  closer  resem- 
blance to  an  action  lor  malicious  prose- 
cution than  to  any  other  action  at  com- 
mon law."  In  Dank  v.  JeHrles,  7S  Ala. 
183,  speaking  of  the  different  counts  of  the 
complaint  In  that  case,  we  flald  that, 
"as  claims  lor  exemplary  damages,  they 
are  Inrtber  fanlty  In  not  averring  tbat  tbe 
attachment  was  sued  oat  without  proba- 
ble cause  for  believing  tbe  alleged  ground 
to  be  true."  McLane  v.  McTighe.  8ft  Ala. 
411,  8  South,  fiep.  70.  Tbe  firstand  second 
assignments  of  breach,  though  sufficient 
for  the  recovery  of  actual  damages,  did 
not  authorize  the  recovery  of  vindictive 
damages.  Tbe  third  ground  of  demurrer 
ongbt  to  have  been  anstained.  Bank  v. 
Jeffries,  anpra.  It  would  seem,  however, 
that  this  error  wae  cured  by  the  act  of 
'  plaintiff  In  "  striking  out  claim  for  special 
damages  on  account  of  wrongful  levy." 
The  witness  Brownlee,  against  objection 
ol  defendants,  was  permitted  to  testify 
"that  In  the  spring,  and  before  the  crop 
was  planted,  be  heard  Crufford  say.  after 
some  difflcalty  between  Crotford  and  Vas- 
sar,  that  he  Intended  to  get  everything 
thatVassar  made  on  the  plantation  tbat 
year  for  nothing."  We  think,  under  ap- 
propriate pleadings, this  testimony  would 
be  competent  on  the  inquiry  of  exemplary 
damages.  We  have  shown,  however, that 
the  complaint  does  not  claim  such  dam- 
ages. The  city  court  erred  In  receiving 
this  evidence.  There  was  no  error  In  al* 
lowing  proof  that  the  cotton  was  dam- 
aged by  being  allowed  to  remain  In  the 
field.  If  true,  that  was  actual  damage  re- 
Bulting  from  the  attachment  and  its  levy. 
Beversed  and  remanded. 


(94  Ala.  4W)  — 

Drbwrt  v.  Leinkaufp  et  al, 
(Supreme  Court  <if  AldbanuL   Dec  18. 1891.) 

ATCAomnHT— lAvr  bt  Constabw— Ihdobsbmint 

or  Wbit. 

Under  Coao,  S  2956,  which  ppovidea:  "When 
MB  sttachnient  is  Issued  by  a  justice  of  the  peace, 
if  the  amount  of  tbe  debt  does  not  exceed  the 

Eenalty  of  the  constable's  bond,  tbe  Justice  may, 
y  Indorsement  on  tbe  process,  direct  it  to  be  ex- 
eRQted  to  the  couBtable  of  tbe  preolnct,"  etc.,  a 
writ  BdaresBed  to  the  BberifC  constable  of 
beat  8,**  etc..  was  sofBoieatly  Indomed  by  tbe 
Instiaek  and  the  levybyinch  constable  was  valid. 


Appeal  from  clrcultcourt.  Henry  county ; 
J.  u.  Cabmichari.,  Judge. 

Action  In  attachment  by  Leinkaun  ft 
Strauss  against  O.  W.  Pearce.  Plaintiffs 
bad  Judgment  and  sale  of  the  property. 
From  an  order  to  turn  the  proceeds  of 
the  sale  over  to  plaintiffs,  J.  W.  Brewry, 
as  Intervener,  appeals.  Beversed 

On  December  IS.  1800,  J.  W.  Drewry  aned 
out  an  attachment  before  a  Justice  of  the 
peace  In  Henry  county  against  one  O.  W. 
Pearce.  Tbe  said  writ  of  attachment  was 
headed,  "tu  any  sheriff  or  constable  of 
beat  8,"  and,  under  tbe  direction  ol  suid 
writ,  the  constable  ol  beat  8  ol  said  coun- 
ty levied  tbe  said  attachment  upon  tbe 
personal  property  of  said  Pearce.  This 
writ  was  returned  to  the  circuit  court  of 
Henry  county,  to  which  court  it  was 
mtide  returnable  by  tbe  Justice  of  the 
peace  who  issued  It.  On  Deceml>er  15, 
1890,  but  subsequent  tu  the  ISHQance  of 
Drewry's  attachment,  Lelnkaufl&Straaes 
niBo  soed  out  an  attachment  against  said 
Pearce,  which  was  levied  on  the  same 
property  the  Bald  Brewry  attacbment  was 
levied  upon.  The  property  levied  upon 
was  sold  by  the  sheriff,  and  the  proceeds 
of  said  sale  were  held  In  bis  bands  for  dis- 
tribution. On  February  25,  1891,  said 
LeinkauffftStrauBS  spread  a  motion  upon 
tbe  motion  docket  ol  Henry  county  to 
have  the  coart  issue  au  order  requiring 
tbe  sheriff  to  pay  over  to  them,  as  plain- 
tiffs in  the  case  of  Leinkauff  ft  Strauss 
against  O.  W.  Pearce,  the  proceeds  from 
the  sale  of  the  personal  property  levied 
upon  and  sold  under  the  attachment.  In 
support  of  said  motion  tbe  said  plaintiffs, 
Leinkauff  ft  Strauss,  read  In  evidence  tbe 
paper  In  thetrsaldattacbmentBaltagalnst 
said  Pearce,  showing  tbe  affidavit  and 
bond  for  attachment,  and  tbe  IsBuance 
and  levy  of  tbe  writ  upon  the  goods  ol 
the  defendant,  and  the  record  of  the  Judg- 
ment recovered  by  them  'a<>-HlnBt  said 
Pearce.  Tbe  said  Drewry  iuifodoeed  in 
evidence  tbe  papers  In  blB  attacbment  suit 
against  the  defendant  Fearce,  which 
showed  tbe  facts  as  stated  above.  Upon 
the  consideration  ot  the  motion  and  the 
evidence,  the  court  rendered  Judgment  In 
favorof  the  plaintiffs,  Leinkauff  ft  Strauss, 
and  said  J.  W.  Drewry  duly  excepted  to 
said  Judgment,  and  on  this  appeal  aBslgna 
said  roling  aa  error. 

O.  L.  Comer,  for  appellant. 

Mct.'LELLAN,  J.  The  Code  ot  1876  (see- 
tlun  3279)  provided  that  a  constable 
might,  by  the  direction  of  a  Justice  issuing 
an  attachment  returnable  to  the  circuit 
court,  execute  the  writ,  when  the  amount 
Involved  was  not  In  excess  of  tbe  con^ 
stable's  bond,  upon  an  affidavit  of  necea- 
sity  therefor  being  made  by  or  on  behaU 
of  the  plaintiff.  This  section  was  amended 
by  Ihe  act  of  January  22. 1885,  (Acta  1884- 
85,  p.  95,)  so  as  to  autborlxe  tbe  Justice  to 
have  such  attachment  levied  by  a  con- 
stable without  tbe  afHdavlt  of  necessity. 
In  tbe  codification  ol  1886  this  statute 
was  again  changed,  so  as  to  provide  that 
In  such  case  the  Justice  "may.  by  Indorse- 
ment on  the  process,  direct  It  to  be  exe- 
cuted by  tbeconstable  of  tbe  precinct,  who 
Bhail  retnm  the  aame  to  the  court  In 
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which  it  IB  returnable."  Code,  §  2956.  It 
seema  clear  tbat  the  only  pnrpnae  of  this 
laBt  amendment  waa  to  afford  a  more 
certain  and  definite  method  ot  proof  ol 
the  tact,  essential  to  the  conatable'e  an- 
thorlty,  that  the  Jnatice  had  directed  the 
levy  to  be  made  by  the  constable.  We 
take  It  that  no  set  phrase  or  form  of 
words,  no  particular  expression  ot  tbe 
direction  to  the  exclusion  ot  all  others,  Is 
esaentlal  to  constitute  the  statutory  In- 
dorsement. Any  wrltlne  slKned  by  the 
Justice,  we  apprehend,  which  clearly  In- 
dicates the  intent  of  the  Jnstlce  to  havethe 
writ  executed  by  tbe  constable,  and  evl- 
dencea  that  he  so  directs,  will  All  tbe  stat- 
ntory  requirement.  Nor  do  we  conceive 
It  to  be  material  on  what  particnlar  part 
of  the  paper  the  written  direction  Is  in- 
scribed. Like  Indorsements  ot  bills  and 
Doteii,  It  may  as  well  be  on  the  face  of  the 
writ  as  upon  tbe  back  of  It.  In  either  case 
Itto  an  "Sndorsemeoton  the  process."  The 
process  issued  at  the  salt  ot  tbe  appellant 
here  is  directed  to  any  sheriff  of  tbe  state 
ot  Alabama,  or  to  tbe  constable  of  beat 
8,  Henry  county,  and  commands  the  of- 
fleera  to  whom  it  Is  so  directed  to  levy  the 
flame  upon  the  propertj-  of  the  defendant 
In  attachment.  It  Is  signed  by  the  ]db- 
tice.  Now.  the  only  proper  direction  ot 
the  writ  was,  "To  any  sheriff  ot  the  state 
of  Alabama."  Code,  S  3941.  The  addi- 
tion to  this  direction  ot  tbe  words,  "or 
conatable  of  beat  8"  of  said  county,  was 
anantborlied,  so  far  as  constltutlnff  a 
part  of  the  address  ot  the  process,  and 
ID  that  connection  may  be  considered  as 
sarplnsBKe.  But  still  these  words  are  on 
the  paper;  they  aresifirued  by  the  Justice; 
they  Import  a  command  to  tbe  constable 
to  levy  the  attachment;  and  they,  in  onr 
opinion,  applying  to  the  statute  the  rule 
ol  liberal  construction  enjoined  upon  us  by 
wctlon  S9D8  ot  the  Code,  amoant  to  tbe 
Indorsement  by  the  Justice  of  the  direction 
to  the  constable  to  exscute  the  process  re- 
quired by  section  2^  ot  the  Code.  It  fol- 
lows that,  in  onr  view  of  the  law,  the  levy 
of  appellant's  attachment  was  a  valid 
levy,  and  that  the  circuit  court  erred  in  di- 
recting the  eherilT  to  pay  over  the  pro- 
cef>d8  of  the  property  levied  npon  to  the 
In  tiffs  in  a  junior  attachment,  on  the 
beory  of  Its  Invalidity.  Reversed  and  re- 
manded. 

(M  Aim.  23S)   

Chandler  v-Vandeobift  Shoe  Go. 
(Supreme  Court  of  AldJaamO'  3da.  6, 1893.) 
Gbseivf— Failuu  to  Pat  HoiraTS  (jOUiSoraD— 
BniLiABT  JuDOHsirr. 

1.  A  constable,  under  a  Judgment  recovered 
before  a  Jostice  ot  the  peace,  levied  execution  on 
personal  property  subject  to  two  attachments  in 
the  h&nds  of  a  sheriff.  The  constable  did  not 
take  possession  of  the  prop«^,  the  sheriff 
agreeing  that  the  execntlon  held  by  the  consta- 
ble should  be  third  In  point  ol  levy.  The  prop- 
erty was  sold  for  more  than  enough  to  pay  the 
Haee  claims,  but  the  sheriff  levied  other  attach- 
ments from  the  droult  court  tbereon.  field, 
that  the  court  had  no  authority  by  statute,  on 
motion  ot  tbe  owner  ot  the  JndBment  recovered 
before  the  Justice,  to  ordertbe  sheriff  to  pay  over 
the  amount  of  such  Judgment. 

2.  Independently  of  the  statutes,  such  order 
was  improperly  made,  as  the  moUon  was  not 
made  in  any  oause  pending  in  oonrk 

T.108o.no.l5— 23 


SHOE  CO.  853 


Appeal  from  circuit  court,  Etowah 
county ;  John  B.  Tally,  Judge. 

Application  by  the  Francis  Vandegrift 
Sboe  Company  for  an  order  compelling 
William  Chandler,  sheriff,  to  pay  over  cer- 
tain moneys.  Granted.  William  Chand- 
ler appeals.'  Reversed. 

Abererombiet  BUbro  A  WbAHey^tor  ap- 
pellant. James  L.  7*aDoer,  tor  appellee. 

WAI.EER,  J.  An  execution  was  Issued 
on  a  Judgment  recovered  by  tbe  appellee 
before  a  Justice  of  the  peaeo  against  Gam- 
ble ft  Bro.,  and  was  placed  In  the  hands 
ot  a  constable,  who  made  a  return  there- 
on stating  that  It  had  been  levied  on  cer- 
tain  personal  property,  subject  to  two  at- 
tachments in  the  bands  o(  the  sheriff.  The 
constable  did  not  take  posaesBlon  ot  tbe 
property  claimed  to  have  been  levied  on, 
but  It  was  retained  by  the  sheriff,  and 
was  sold  by  him  for  more  than  enough  tu 
pay  off  both  the  prior  attachment  claims 
andthe  Judgment  of  tbe  Justice  ot  the  peace. 
Tbe  sheriff  agreed  with  tbe  constable  that 
tbe  execution  held  by  bim  shoQld  be  third 
in  point  ol  levy;  but  thereafter,  on  the 
same  day,  tbe  eberltf  levied  other  writs  ot 
attachment  from  tbe  cireult  court  upon 
the  same  property.  Appellee  entered  a 
motion  in  the  clrauit  court  against  tbe 
sheriff  alone  for  an  order  to  require  him  to 
pay  over  the  amount  of  the  Judgment  ot 
tbe  Justice  of  tbe  peace,  which,  including 
the  costs,  was  more  than  f  100.  The  cir- 
cuit court  made  the  order  moved  for.  not- 
withstanding the  objections  Interposed  by 
the  defendant.  The  statutes  authorise 
the  circuit  court  to  render  summary  Judg- 
ments against  a  sheriff  for  ceitain  speci- 
fied defaults.  Codel886,S§R09&-8113.  Jus- 
tices of  tbe  peace  may  also,  on  motion, 
ren.1er  Judgments,  not  exceeding  flOO, 
againet  a  sheriff  for  certain  like  defaults. 
Id.  g§  3825-8829.  Tbesesummary  remedies 
are  applicable  only  In  the  particnlar  cases 
specified  by  the  Btatutes,  are  not  to  be  ex- 
tended by  construction,  are  grantabie 
only  In  strict  conlormlty  to  tbe  statute, 
and  tbe  record  must  disclose  every  fact 
necessary  to  entitle  tbe  party  to  such  rem- 
edy, and  that  it  has  been  pursued  accord- 
ing to  the  statute.  2  Brick.  Dig.  p.  464,  $$ 
]  i  6 ;  3  Brick.  Dig.  TSl ;  Warwick  v.  Brooks, 
70  Ala.  412.  There  Is  no  statutory  author. 
Ity  for  a  summary  Judgment  agalnut  the 
sheriff  In  a  case  like  this  one.  The  stat- 
utes above  referred  to  authorize  such  Judg- 
ments against  sheriffs  tor  certain  acts  of 
negligence  or  misfeasance  in  tailing  to  do 
what  Is  required  ut  them  by  process  com> 
Ing  to  their  hands.  They  are  Intended  to 
afford  prompt  redress  for  certain  delln- 
quenres  in  the  discharge  of  particular 
ministerial  functions.  In  each  of  the  cases 
mentioned  by  the  statutes  the  default  au- 
thorising a  summary  JudgmentconslHts  in 
a  failure  to  perform  a  duty  imposed  by 
prctcess  theexecutlonof  which  has  been  in- 
trusted to  the  ofiBcer  proceeded  against. 
Those  fltatntes  do  not  extend  to  the  case 
of  a  breach  ot  duty  in  regard  to  process  In 
the  hands  ot  another  ofQcer.  No  case  was 
made  for  a  statutory  summary  Judgment. 

Nor  did  the  court  have  authority,  In- 
dependent of  statute,  toentertaln  orgrant 
such  a  motion.  The  application  was  not 
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addressed  to  the  Inherent  puwer  of  the 
coart  to  control  ItB  own  prucesH,  for  the 
execntion  under  which  the  money  was 
claimed  was  Issued,  not  from  the  circuit 
conrt.  hot  by  a  Justice  u!  the  peace.  The 
motion  was  not  made  in  any  cause  pend- 
ing In  the  circuit  court.  There  Is  no  an- 
thorlty  to  proceed  on  such  a  state  of  facts 
by  a  motion  against  the  sheriff.  If  the 
facts  alleKed  give  a  cause  of  action  in  fa- 
vor of  the  appellee  against  the  sheriff,  it 
should  be  asserted  bysuitlo  some  regular- 
ly authorised  mode.  Fortbermore*  the 
other  parties  Interested  In  the  disposition 
of  the  money  realized  by  the  sherifr  from 
the  sale  of  the  oroperty  levied  on  by  him 
were  not  In  any  way  made  parties  to  the 
motion.  In  their  absence,  the  matter 
sought  to  be  preeented  could  not  be  flnal- 
br  disposed  of.  Gusdorf  Ikelheimer,  75 
Ala.  148;  Hendereon  r.  Rlcbardson,  6  Ala. 
S4fl.  The  circuit  conrt  was  without  Juris- 
diction to  entertain  the  motion,  and  the 
defendant's  objection  on  that  ground 
should  have  been  sustained.  It  la  not  de- 
cided that  the  constable  could  make  a 
valid  If^vy  on  goods,  the  possession  of 
which  was  retained  by  the  sheriff,  or  that 
what  was  done  amounted  to  a  levy,  or 
that  the  agreement  made  by  the  sheriff 
was  binding  on  him.  If  those  questions 
shall  be  presented  in  a  proper  manner, 
the  following  authorities  may  be  consult- 
ed: 1  Freem.  Ex'ns,  (2d  £d.)  9  186;  2 
Freem.  Ex'ns,  §  2<t7;  7  Amer.  &  Eng.  Enc. 
Law,  126;  Townsend  Corning,  40  Ohio 
St.  836;  Penlandv.  Leatberwood,  (N.  C.) 
8  8.  E.  Rep.  284;  Goode  v.  Longmire,  85 
Ala.  668;  Abrame  v.  Johnson.  65  Ala.  466; 
Ex  parte  Tilmau,  (Ala.)  9  South.  Bep.  627. 
The  Judgment  Is  reversed,  and  the  motion 
Is  hereby  dismissed  In  this  court,  at  the 
cost  of  the  appellee. 

(X  AU.  828)   

Hanson  v.  Todd. 
i8upnm«  Ooun  of  AUOxema.  JaiLfi,l8B3.) 

TsHOWi— PATwnra  ikto  Coubt— Lubilitt  vob 

Costs. 

Where  plaintiff  elects  to  take  and  receives 
monfty  paid  Into  ooort  by  deTeudant  on  a  plea  of 
tender,  judgment  should  be  rendraed  against 
plaintiff  for  costs. 

Appeal  from  city  court  of  Anniston ;  B. 
F.  Cassadt,  Judge. 

Action  by  George  B.  Todd  against  Fred 
Hanson  for  money.  From  the  overruling 
of  his  motion  to  dlsmtsa  the  suit  at  plain- 
tiff's costs,  defendant  appeals.  Beversed. 

KeJiyASmitb  and  McLeod  A  liaastall, 
for  appellant,  Blitckwall  dt  Kettb,  for  ap- 
pellee. 

Clopton,  J.  The  suit  is  for  money  dne 
plaintiff  for  materials  famished  and  labor 
done  in  repairing  the  dwelling-house  of 
defendant  and  an  outhouse,  and  erecting 
a  fence  around  hia  lot.  Tbe  only  dlspnted 
question  of  fact  Is  the  amount  due.  In 
answer  to  the  suit,  which  was  commenced 
August  18, 1890,  defendant  filed  a  plea  of 
tender  of  the  amount  claimed  by  him  to  be 
due,  accompanied  by  the  delivery  of  the 
money  Into  court.  Plaintiff,  without  de- 
murring to  the  plea,  or  taking  Issue  there- 
on, received,  February  2, 1891,  tbe  money 
from  the  clerk,  under  the  order  of  tbe 
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court,  and  struck  from  tbe  complaint  the 
amount  so  received.  Thereupon  defend- 
ant moved  to  dismiss  the  suit  at  the  cost 
of  plaintiff,  which  said  motion  was  over- 
ruled. What  is  the  legal  consequence, 
when  the  plaintiff  elects  to  take,  and  re- 
eel  vee,  tbe  money  brought  into  court  up- 
on a  plea  of  tender  before  sultcommenced? 
Is  the  controlling  question  presented  by 
the  record,  and  the  only  one  necessary  to 
be  considered.  Asa  general  rule,  a  debt- 
or has  no  right  to  insist  that  his  creditor 
shall,  by  the  reception  of  the  amount  ten- 
dered, be  precluded  from  claiming  that  a 
greater  sum  Is  due,  and  suing  to  recover 
the  same.  A  t^der  on  such  conditions 
that  Its  acceptance  would  constitute  or 
clearly  Imply  an  admission  by  tbe  credit- 
or that  it  was  in  full  of  his  claim  is  lu  ral- 
id,  and  may  be  refused.  The  only  effect 
of  a  tender  rinsed.  If  pleaded,  and  tbe 
truth  otthe  plea  established,  is  to  stop 
the  interest,  and  exempt  the  defendant 
from  tbe  costs  of  a  subsequent  suit. 
While  a  mere  tender,  though  of  the  whole 
amount  dne,  when  unaccepted,  docs  not 
operate  to  extinguish  or  satisfy  the  claim, 
yet,  when  made  In  fall  of  tbe  amount  due, 
and  accepted  without  protest  as  to  ita 
sufficiency,  the  debt  becomes  extinguished. 
The  creditor  may  reject  a  tender  on  con- 
dition that  he  receive  It  in  full  olhls  claim, 
but  If  he  accepts  it  he  Is  bound  tbe  eon- 
dltioH,  and  will  not  be  allowed  to  keep 
the  money  and  repudiate  the  condition. 
Miller  V.  Holden,18  Vt.  887.  A  tender.  It 
accepted,  Is  accepted  as  made.  Tbe  stat- 
ute (section  2686,  Code)  requiring  a  plea  of 
thR  tender  of  money  to  be  accompanied  by 
a  delivery  of  the  money  to  tbe  clerk  of  the 
court  Is  declaratory  of  tbe  general  rule. 
A  plea  of  tender.  If  In  proper  form,  coo- 
tains  snbstantially  the  averment  that  the 
sum  tendered  and  brought  Intocuurtla 
the  entire  amount  dne  plaintm.  The 
plea  is  Jo  bar  of,  and,  If  proved,  defeats, 
any  recovery.  Bringing  tbe  money  into 
court  on  sncb  plea  baa  all  the  effect  of  a 
tender  on  condition  that  the  plaintiff  re- 
ceive the  amount  In  full  satisfaction  of  bis 
claim.  It  is  disembarrassed  of  tbe  princi- 
ple that  a  tender  cannot  be  made  In  such 
manner  that  the  reception  of  the  money 
satlsfles  the  creditor's  demand.  The  ob- 
ject of  the  statateinrequlringaplea  often- 
der  to  be  accompanied  by  a  delivery  of  the 
money  to  the  clerk  of  the  court  Is  that  It 
shall  be  placed  In  the  custody  of  tbe  court, 
so  that  It  may  be  paid  to  plaintiff  when- 
ever willing  to  accept  it,  and  put  an  end  to 
the  litigation,  or  may  be  awarded  to  tbe 
party  to  whom  It  la  ascertained  to  belong 
rightfully.  Frank  v.  Pickens,  69  Ala.  869. 
Though  tbe  money  is  produced  and  placed 
In  the  cuRtudy  of  the  court,  it  remains 
the  property  of  the  defendant,  until  either 
the  plaintiff  accept?  it  or  the  truth  of  the 
plea  Is  established.  In  either  event  the 
court  may  order  It  paid  to  the  plaintiff. 
Foster  v.  Napier,  74  Ala.  808.  So,  also, 
where  the  plaintiff  vounturily  accepts  the 
money  paid  Into  court,  without  contest- 
ing the  sufficiency  ur  truth  of  the  plea,  it 
thereby  lipcomes  his  property ;  but  its  ac- 
ceptance Is  upon  the  terms  of  the  plea,— 
that  is.  In  full  satisfaction  and  extinguish- 
ment of  his  claim.  When  the  benefit  of 
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the  tender  !■  claimed  in  conrt,  the  plalu- 
tiff  may  elect  to  receive  It,  and  put  an  end 
to  the  litigation;  or  be  may  take  Iseae  on 
the  plea,,  and  contest  tbe  fact,  validity, 
and  Buffldency  o(  tbe  tender.  Tbe  volun- 
tary reception  of  the  money  by  plaintiff 
Is  tantamoant  to  a  confession  or  ad- 
mission of  tbe  truth  of  the  plea,  eqnlv- 
alent  to  an  acceptance  of  the  money  In 
satisfaction  of  his  entire  dttmaod.  He 
cannot  aftervrards  say  that  It  was  ac- 
cepted only  as  a  payment  pro  tan- 
to.  Under  tbe  common-la  iv  rale,  if  the 
plaintiff  take  the  money  which  baa  been 
brought  Into  eoart  on  a  plea  of  tender 
before  suit,  tbe  proper  Jodsment  is  eat 
infle  sine  die.  9  Bac.  Abr.  3S0.  Tbe  same 
result  iOKtcally  follows  when  the  plaintiff 
withdraws  tbe  money  brought  Into  court 
nnder  tbe  st^itute.  In  such  case,  if  tbe 
plaintiff  elects  to  take  tbe  money,  the 
proper  practice  Is  for  the  court  to  order  it 
paid  to  him,  and  render  Judgment  against 
falm  for  costs.  Haeussler  v.  Doross,  14 
Mo.  App.  103;  Monroe  V.  Cbaldeck,  78  111. 
429.  Tbe  motion  of  defendant  should 
have  been  granted.  We  have  not  consid- 
ered whether  tbe  proof  shows  a  valid  ten- 
der, as  no  sneb  qoeatton  la  raised  by  tbe 
record.  Beveraed,  and  lodgment  rendered 
dlsmlnliisttae  salt  at  tbe  costs  olplaJntltt. 


(N  Ala.  77) 

GAPrr AL.  Crrr  Ins.  Co.    Galdwelx.  et  ai, 

(fiugareme  Court  of  Alabama.  Jbb.  6, 189S.) 

Vns  Ihsurascb— TiTLS  to  Pbbmiuoi— AuiHosTrr 

or  AoEKT — Etidbncb— NoTiCB  iLND  Pboov  or 

IjOBS— WaIVBB— FiXTUHBa, 

1.  Where  as  applioant  for  insaranoe  repre- 
■mted  that  be  ownea  the  presilses  in  fee,  his  le- 
oovery  will  not  be  defeatea  by  proof  that  he  has 
no  written  evidenoe  of  title,  alnoe  an  eqnitaUe 
title  \B  a  Bufflolent  stlmnlns  to  tbe  preservation 
of  the  property. 

2.  A  nndfDR  by  the  ]uit  that  the  insnrance 
was  elEected  by  a  doly  aatnorized  agent  of  tbe 
buarer  will  not  be  disturbed,  where  there  was 
evidence  tending  to  show  his  agency  and  tbe 
insurer'a  ratUloatlon  of  the  polii^. 

8.  Evidence  of  an  agent's  acts  In  receiving 
and  forwardng  an  applicatiou  for  insurance  was 
admissible  to  show  nla  authority. 

4.  OUeotlonatothe  timelineaa  and  sulBoleney 
of  the  noUoe  and  proof  of  InsswOTewaived,  where 
they  were  not  raised  by  an  adjuster,  who  visited 
the  premises  and  made  and  aubmittea  an  estimate 
of  the  cost  of  rebuilding. 

fi.  Coonters  and  shelves  were  Included  in  an 
application  for  Insnrance  on  a  store-house,  if  they 
oonld  not  be  removed  without  injorlng  the  build. 
Ing,  which  was  a  question  for  the  Juiy. 

Appeal  from  circuit  eoart,  Madison  coun- 
ty; H.  C.  Sfeake,  Judge. 

Action  on  a  policy  of  fire  InBurance  by 
Caldwell  Bros,  against  the  Capital  City  In- 
surance Company.  From  a  Judgment  for 
plaintltfa,  defendant  appeals.  Affirmed. 

Z<aii'rsoceCouper,forappellBnt.  Bum&s, 
Walker  Si  SbeOtyr,  for  appellees. 

Stonb,  C.  J.  All  men  know  that.  In  cit- 
ies and  towns,  business  houses  generally, 
and  residences  freqnently,  are  constructed 
in  such  close  proximity  that  the  loss  of 
one  by  fire  endangers  others.  It  Is  on  this 
account  that  fire  Insurance  companies,  in 
pUwing  their  risks,  take  Icto  tbe  estimate 
what  aie  called  tbe ''exposures.'*  and  regu 


late  the  premiums  they  charge  for  Ins'ur- 
nnce  In  reference  thereto.  Ho,  If  tbe  build- 
ing proposed  to  be  Insured  be  very  valua- 
ble, antl  the  sum  to  be  Insured  be  large, 
it  Is  nut  customary  to  place  thp  entire  risk 
In  one  company,  but  in  several.  This  be- 
cause, if  loss  Is  suffered,  (and  losses  will 
be  suffered,)  tbe  burden  will  be  distributed 
among  many  companies,  and  not  left  en- 
tirely to  one,  which  it  might  crush.  And 
when  many  buildings  are  so  nearly  con- 
nected, one  with  the  others,  as  that  tbe 
burning  of  one  of  them  would  be  likely  to 
set  fire  to  the  others.  It  Is  neither  custom- 
ary, nor  In  accordance  with  business  prin- 
ciples, to  Insure  them  all  In  one  company. 
And  this,  at  least.  Is  but  carrying  Into 
practical  operation  theeconomte  philoso- 
phy of  Insurance,— tbe  belpful  partlclpa  tlon 
and  aid  of  tbe  many  In  sharing  tbe  loss 
which  casualty  casts  on  one.  A  loss  of 
$10,000  migh  t  bankrupt  one  trader,  while, 
if  It  were  distributed  among  a  bnndred  or 
more,  it  would  scarcely  be  felt.  In  theory, 
all  the  premium  payers  contribute  their 
several  contingents,  which  collectively 
make  up  tbe  sum  to  be  paid.  This  la  the 
rationale  of  insurance.  Tbe  Home  Protec- 
tion Insnrance  Company  had  Its  business 
ofBce  In  Huntsvllle,  Ala.  Tbe  Capital  City 
Isurance  Company  had  Its  habitation  In 
Montgomery,  Ala.  Tbe  former  was  the 
Huntsvllle  agent  of  the  latter.  This  lanot 
uncommon.  It  furnishes  to  Insurance  com- 
iMinles  tbe  opportunity,  when  large  Insur- 
ance is  sought,  or  when  application  Is 
made  for  insurance  of  two  or  more  build- 
ings, or  their  contents,  which  are  situated 
In  one  block,  orin  dangerous  proximity  to 
each  other,  to  distribute  the  risk,  and 
thus  escsfw  an  Individual  heavy  loss, 
which,  If  It  fell  on  one  company,  might  be 
vei*y  disastrous  to  its  business  alms.  The 
foregoing  reflections  are  common  knowl- 
edge. We  have  given  expression  to  ttaem 
because.  In  our  opinlou,  tbey  sbad  light 
on  several  questions  which  the  record  be- 
fore us  presents  for  our  decision.  They 
tend  to  explain  why  it  was  that  the  store- 
house, the  subject  of  Insurance  in  this  case, 
was  Insured  In  tbe  Capital  City  Insurance 
Company,  and  why  It  was  that  the  agent 
of  the  Home  Protection  Company  was  the 
agent  or  person  throdgh  whom  the  Insur- 
ance was  obtained.  The  Home  Protection 
Insurance  Company,  being  a  corporation, 
could  not  act  as  the  agent  of  the  Capital 
City  Company,  otherwise  than  through 
its  oncers  or  agents.  Corporations  can- 
not act  In  any  other  way.  Caldwell  Bros, 
were  merchants,  having  their  place  of 
business  In  Scottsboro,  Ala.,  not  farfrom 
Huntsvllle.  Stuart,  a  resident  of  Scotts- 
boro, was  the  agent  at  that  place  of  the 
Home  Protection  Iniiurance  Company. 
TheCapltal  City  Company  had  noagent  at 
that  place.  The  Home  Protection  was  the 
Capital  Oty's  agent  at  Huntsvllle.  Catd- 
wdl  Bros,  bad  obtained  insurance  on  their 
stock  of  merchandise,  and  they  made  ap- 
plication to  Stuart  for  Insurance  on  the 
store-house.  We  have  no  doubt  that  the 
preparation  of  tbe  written  application  was 
largely  participated  In  by  him.  Such  isthe 
usual  custom.  The  merchandise,  insured 
in  tbe  Home  Protection,  being  In  the  store- 
house on  which  the  Insurance  eras  sooght. 
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tbe  burnlQK  of  either  would  be  apt  to  In- 
volve the  deatructlon  of  the  other.  Hence 
the  reisonable  desire  that  the  tvro  risks 
should  be  oasumed  by  different  companies, 
in  onier  that,  if  loss  ensued.  It  should  not 
fall  entirely  on  one  company.  We  tbink 
we  are  In  nafe  bonuda  when  we  suppose 
that,  when  Caldwell  Bros,  applied  tu  Stu- 
art for  inanrance  on  the  atore^houm,  the 
latter  preferred  the  risk  should  be  assumed 
by  the  Capital  City  Conipany,  rather  than 
that  the  double  loss  should  fall  on  one 
company,  in  case  of  Its  destruction  by  fire, 
and  that  it  was  at  his  Instance  the  policy 
was  taken  In  the  Capital  City  Oompauy. 
The  circumstances  of  this  case  furnish  am- 
ple evidence  from  which  tbejury  could  Infer 
that  Stuart  was  the  authorised  agent  of 
the  Capital  City  Insurance  Company  in  re- 
ceiving and  forwarding  the  application. 
And,  If  there  were  doubt  of  this,  the  con- 
duct of  the  Capital  City,  throusb  Its 
agents,  after  the  fire,  furnishes  circum- 
stances tending  to  show  a  ratiUcation  uf 
the  Issue  of  the  policy  In  this  case.  These, 
however,  were  questions  for  the  Jury. 
There  was  no  error  In  receiving  testimony 
ol  StDart*B  agency  in  recelTlng  and  for- 
warding the  application  for  Insurance  In 
this  case,  nor  of  any  other  act  done  by 
blm,  bearing  on  the  merits  of  the  present 
controversy. 

When  the  application  was  made  for  In- 
surance in  this  case,  the  genwal  questions 
were  propounded,  and  answered  by  one 
of  the  Caldwell  Bros.  One  question  pro- 
pounded waa,"Haveyoii fee-simple  title?" 
The  answer  was,  "  Yea."  One  clnuseof  the 
application  is  In  the  following  language: 
"Said  anaweiB  are  considered  the  baals  on 
which  insarance  Is  to  be  effected,  and  the 
same  Is  understood  as  Incorporated  in, 
and  forming  a  part  and  parcel  ot,  the  pol- 
tey,  as  well  as  the  warranty  of  this  appli- 
cant." A  question  was  raised  on  the  trial 
as  to  the  title  held  by  the  Caldwell  Bros. 
In  the  lot  un  which  the  store-house  stood, 
and  as  to  the  manner  of  proving  that  title. 
The  complaint  filed  by  plaintiffs  consists 
of  a  single  count,  which  Is  a  substantial 
copy  of  form  18  of  the  Code.  p.  792.  The 
case  was  tried  on  lusnea  raised  by  four 

?ileaB.  The  first  plea  is  a  general  denial  of 
he  averments  ot  the  complaint.  The  oth- 
ers are  special  pleas,  but  neither  of  them 
specially  raises  the  question  of  title.  One 
of  the  plaintiffs,  while  on  the  witness 
stand,  was  asked  as  to  the  ownership  ot 
and  title  to  the  lot  on  which  the  store* 
faoase  stood.  He  testified  that  the  build- 
ing belonged  to  himself  and  brother.-— 
Caldwell  Bros.  In  the  cross-examination 
the  following  questions  were  asked  and 
answers  given:  "Question.  You  and  your 
brother  owned  it?  [this  store-house.] 
Answer.  Tea;  Snodgraas  and  1  bnllt  It, 
and  then  my  brother  took  his  place.  Q. 
Sid  yon  do  it  In  writtng?  A.  No.  Q. 
From  whom  did  you  buy  the  lot?  A.  A 
man  named  Hugh  Bynnm.  Q.  Did  he 
make  yoQ  and  Snodgrass  a  deed  for  it? 
A.  I  don't  remember.  1  gave  him  a  borae 
lor  the  lot.  Snodgrass  sold  his  Interest  to 
my  brother  Qeorge.  Q.  Was  that  con- 
tract in  writing  between  Snodgrass  and 
G.  B.  Caldwell?  A.  I  am  not  ceitaln.  I 
think  it  waa.  Q.  Have  you  the  paper 


with  you?  A.  No.  Q.  Where  Is  It?  A.I 
reckon  It  Is  nt  home,  or  deatroyed.  Q. 
What  is  your  best  recollection  about  It? 
A.  I  know  that,  when  we  traded  for  the 
accounts,  there  was  a  written  contract 
between  Snodgrass  and  myself,  but,  as  to 
the  lot,  I  don't  remember  whether  there 
was  or  dot.  Q.  If  there  was  any  deed 
made,  you  do  nut  know  It?  A.  So  far  as 
the  bouse  and  lot  were  concerned,  I  could 
not  say  whether  there  was  a  scratch  ot 
the  pen."  The  foregoing  Is  substantially 
all  the  evidence  bearing  on  the  question  of 
ownership  In  or  title  to  the  lot  on  which 
the  store-house  stood.  The  defendant  cor- 
poration asked  charges  based  on  the  ques- 
tion of  title.  One  of  them  Is  In  the  follow- 
ing language:  "It  la  not  shown  In  thia 
case  that  the  plaintiffs  bad  the  fee-simple 
title  to  said  property  so  Insured,  and  for 
tills  reason  they  cannot  recover  In  this 
case,  and  the  verdict  of  the  Jury  must  he 
for  the  defendant. "  There  wae  an  excep- 
tion reserved  to  the  refosal  to  give  this 
charge.  There  had  also  been  objcctiou 
and  exception  to  Caldwell's  testlmouy, 
"that  the  building  belonged  to  himself 
and  brother. " 

In  a  suit  at  law  founded  directly  on 
land  ownership,  nothing  less  than  what 
the  law  calls  a  legal  title  will  sustain  the 
action.  Either  a  paper  title,  10  years'  ad- 
verse enjoyment,  or  something  equivalent 
must  be  shown.  But  this  suit  does  not 
bring  the  title  to  the  property  directly  in 
Isane.  It  is  n^ot  necessary  that  the  com- 
plaint shall  aver  a  title.  That  question 
comes  up  collaterally  and  defeDslvely, 
Ownership  Is  a  material  factor  In  assum- 
ing insurance  risk  on  Improved  real  es- 
tate, not  because  the  evidence  of  the  own- 
erabip  is  considered.  The  extent  of  the 
ownership  is  the  important  element  of  in- 
quiry. Ttals,  because  the  law.  voicli^ 
common  experience,  presumes  that  the 
abaolnte  owner  of  property  will  be  more 
watchful  of  Its  preservation  than  would 
a  mere  tenant,  or  one  owning  only  a 
partial  Interest.  And  this  watchfuloees 
would  be  scaled,  not  by  the  form  of  the 
title,  but  by  the  extent  ot  ownership. 
One  owning  a  perfect  equity  In  improved 
real  estate  would  feel  the  same  solicitude 
In  preserving  It  as  he  would  feel  it  he  held 
the  legal  fee.  In  Insurance  Co.  v.  Bow- 
dre,  67  Miss.  620,  7  South.  Eep.  596,  the  de- 
fense attempted  was  the  same  as  that  re- 
lied on  In  this  case.  True,  there  was  some 
writing  In  that  case,  bnt  it  fell  short  ot 
creating  an  estate  in  tce-slmpte.  The  court 
said:  "What  is  meant  by  the  words 'ab- 
solute fee-simple  title,*  In  this  connection? 
It  can  only  mean  that  the  assured  did  not 
have  a  limited  Interest  in  the  property, 
but  that  he  claimed  and  held  under  a  deed 
of  conveyance,  or  other  evidence  of  title, 
purporting  to  invest  them  with  an  estate 
In  fee-simple.  It  can  only  mettn  that  the 
assured  held  under  a  paper  title  confer- 
ring on  them  this  sort  of  estate,  as  contra- 
distinguished from  any  limited  and  infe- 
rior one.  The  reason  for  this  distinction 
la  obvious.  The  Inaurer  will  not  deal 
with,  or  take  the  great  riak  of  Indemnify- 
ing agcdttst  lom  and  damage,  a  more  ten- 
ant, feasefaolder,  or  other  person  claiming 
and  having  only  aome  qnallfled  Intereit 
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to  the  property ;  butthto  coDtract  for  in- 
demnity will  be  made  only  with  the  per- 
BoahaTlnKtbetltle,— the  beneficial  owner; 
thepereon  barloK  the  absolate,  j.  e.,  the 
rested,  as  opposed  to  the  contingent  or 
condlttunal.  title." 

True,  111  the  case  from  which  we  bave 
quoted,  there  was  some  sort  of  paper  title, 
bat  It  did  not  convey  the  lee.  It  did  not 
come  up  to  the  letter  uf  therwireseutatlon 
made  In  the  application.  It  would  not 
have  supported  an  action  at  ejectment  for 
the  property.  Bnt  we  cannot  aoppose 
that  the  court  rested,  or  intended  to  rest, 
Its  judgment  on  the  fact  that  there  was  a 
paper.  Tbe  true  groQad  uf  the  decision  Is 
expreBseil  In  the  declaration  by  the  court 
that  "It  [the  assertion  that  the  assured 
bad  a  fee-simple  title]  can  only  mean  that 
the  assured  did  nothave  a  limited  Interest 
In  the  property."  We  folly  approve  the 
following  laaguage  of  the  Misslaslppl 
court,  found  In  the  opinion  from  which  we 
bave  t>een  extracting:  "By  the  Insertion 
of  those  words  [fee-simple  title]  In  the 
condition  uf  Its  policies,  can  It  be  SDCcees- 
fnlly  maintained  that  the  insurance  com- 
pany  meant  that  every  loss  occurring  nn< 
der  its  policies,  In  which  the  assured 
should  he  unable  to  show  a  title  Indefeasi- 
ble and  good  against  tbe  world,— a  title 
free  from  every  defect,  real  ur  seeming,  and 
on  which  not  tbe  smallest  cloud  rested, 
—should  be  borne  by  the  assured?  To 
tolerate  snch  an  opinion  wonld  be  equiv- 
alent to  holding  that  tbe  company  had 
deliberately  set  a  trap  to  ensnare  the  sim- 
ple-minded and  nnwary.  •  *  »  We  can- 
not believe  that  any  honestly  directed  and 
fair-dealing  company  will  deliberately  un- 
dertake the  management  of  its  business  on 
Bucb  basis. "  In  the  case  before  os  we  can- 
not know  what  the  true  state  of  the  title 
was.  The  pleadings  had  given  no  notice 
that  any  question  would  be  raised  on  the 
title  to  the  lot  on  which  tbe  store-house 
stood.   The   mcdn  ISHue  raised  by  the 

g leadings  was  whether  the  store-house 
ad  been  destroyed  by  fire.  In  such  man- 
ner as  to  fix  a  liability  on  tbe  insurance 
company  therefor.  As  we  bare  said,  the 
extent  of  ownership  held  by  the  assured 
In  tbe  building  was  tbe  material  Inquiry, 
because  such  Interest  sttmolatee  solici- 
tude and  watchfulness  In  its  preservation. 
The  Interest,  not  the  evidence  of  It,  Is  the 
stimulus.  We  find  no  error  In  the  rulings 
of  tbe  court  on  the  qneutlon  of  the  owner- 
ship of  the  property,  o-  Mie  testimony  by 
which  It  was  establishu.i. 

Questions  were  raised  on  the  sufficiency 
of  the  proofs  of  loss.  We  are  not  in- 
formed precisely  what  the  proofs  were. 
After  they  were  fnrnlsheii,  the  adjaster 
visited  the  premises,  and  made  and  sub- 
mitted an  estimate  uf  the  cost  of  rebuild- 
ing. It  Is  not  pretended  that,  either  at 
that  time  or  btfore»  he  made  any  objection 
for  the  want  of  timely  notice  of  tbe  loss, 
or  that  he  complained  ot  the  insufficiency 
of  the  preliminary  proofs,  except  on  a  sln- 

fle  ground,  which  we  think  was  untenable. 
'he  main  objection  he  urged,  when  he  vis- 
ited the  place,  had  refeience  to  tbe  coun- 
ters end  shelving,  to  be  considered  further 
on.  This,  under  all  the  autburitics,  most 
be  regarded  as  a  waiver  alike  of  notice  of 


loss  and  ol  the insafflclency  of  ttaeprellm- 
inary  proofs.  Insurance  Co.  v.  Felrath, 
77  Ala.  194;  Badger  v.  Insurance  Co.,  ^ 
Wis.  889,  5  N.  W.  Etep.  S45:  7  Amer.  &  Eng. 
Gnc.  Law,lU54;  llAmer.  &Eng.  £nc.  Law, 
341 :  Insurance  Co.  v.  Gates,  86  Ala.  558, 568, 
569,  6  iSuuth.  Uep.  83;  Insurance  Co.  v.  Al- 
len, 80  Ala.  671, 1  South.  Bep.  202. 

Tbe  claim  for  tbe  counters  and  shelving, 
testified  to  bave  been  burned  with  tbe 
building,  presents  the  only  remaining 
question  we  need  consider.  The  testimony 
la  that  they  were  framed  and  built  with 
tbe  building,  and  were  not  movable  flxt- 
ures.  They  were  not  named  separately, 
and  were  not  Insured,  unless  tbey  consti- 
tuted a  partof  thestore-houso.  Tbeprima- 
ry  meaning  of  the  word  "flxtore"  Is  "that 
which  Is  fixed  or  attached  to  something 
as  a  permanent  appendage."  In  law  It 
takes  a  wider  range.  Anything  fixed  or 
attached  to  a  bnllding,  and  used  In  con- 
nection with  it,  la  a  fixture,  whether  It  be 
a  permanent  appendage  or  not.  Hence, 
in  legal  Jurisprudence,  there  are  movable 
fixtures  and  immovable  flxtnres.  When- 
ever tbe  appendage  Is  of  Bwski  a  nature 
that  It  is  not  part  and  parcel  of  the  build- 
ing, but  may  be  removed  without  Injury 
to  tbe  building,  then  it  Is  a  movable  fixt- 
ure, and  is  a  chattel.  Itisno  part  of  tbe 
realty,  and  does  not  pass  with  a  convey- 
ance of  the  freehold.  If,  however,  tt  be  so 
connected  with  tbe  building  as  tbatlt  can- 
not be  severed  from  It  wttbout,in  jury  to  the 
building,— a  disturbance  of  its  rounded 
completeness,- then  It  is  partof  the  realty, 
and  it  passes  with  the  conveyance  of  the 
soil,  or  course  these  principles  apply  only 
whed  there  Is  no  agreement  of  parties 
varying  these  legal  intendments.  8  Amet. 
&  Eng.  Enc.  Law.  48,  61;  Bap.  ft  L.  Law 
Diet.;  O'Brien  v.  Kusterer.  27  Mich.  28»; 
Tillman  v.  De  Lacy,  80  Ala.  108.  and  au- 
thorities cited.  It  is  manllMt  that  in  this 
case,  It  tbe  only  testimony  on  the  question 
be  believed,  a  conveyance  of  the  freehold 
would  bave  carried  with  it  the  counters 
and  shelves.  The  Insurance  company  had 
a  printed  form  of  application  for  insur- 
ance. Tbe  one  made  and  used  In  this  case 
has  been  sent  np  lor  oar  Inspection.  It 
contains  many  questions  to  applicants,  so 
framed  as  to  suit  the  various  kinds  of 
property,  of  which  Insurance  against  loss 
by  firels  Bougbt  and  obtained.  Tbe  ap- 
plicant Is  required  to  answer  such  of  tbe 
questions  as  are  applicable  to  the  Insur- 
ance risk  be  seeks.  In  this  instance  the  ap- 
plicants sought  Insurance  on  a  store 
bonding,  which  they  valued  at  $2,800.  Tbe 
insnrancu  obtained  was  $1,600.  This  Is 
the  only  Item  of  property  to  which  any 
answer  was  made,altlioogb  the  form  con- 
tained a  blank  for  "counters,  shelves,  and 
drawers."  Neither  tbe  policy,  nor  the 
conditions  annned  to  it,  make  any  rsfer- 
enee  to  these  fixtnres;  but  a  pen-dash  in- 
dicates that  that  qoeetios,  together  with 
many  others,  was  regarded  as  Immate- 
rial. We  bold  the  proper  Inquiry  tor  the 
Jury  was  whether  the  counters  and  shelves 
were  movable  or  immovable  fixtures.  If 
the  former,  they  were  not  insured ;  If  the 
latter,  they  were  part  of  the  store-hoase, 
and  were  covered  by  the  policy.  We  need 
not  apply  these  principles  to  the  charge 


Digitized  by 


Google 


858 


60CTHEBK  &BPOBTSB.  Vol.  10. 


(Ala. 


olTeii  nor  to  the  rnrloiu  ctaarsee  retawd. 
In  none  of  its  niltngB  did  tbe  eirenlt  court 
err.  Affirmed. 
(M  Ala.  917) 

Grohwkix  t.  Horton. 
(Supreme  Cowt     AVOxma,  Jan.  6, 18Q9.) 

lltTSBBSTBD  VC1TNB8B— TRA.H8AOnOKS  WITH  DBOB- 

DBNT— Objection  to  Exolubion  or  Btidbncb. 

1.  Under  Code  1880,  f  3765,  providing  that 
"tfaere  most  be  no  ezolosion  of  any  witness  be- 
cause he  is  a  party,  or  interested  In  the  issue 
tried,  except  that  neither  party  shall  be  allowed 
to  testify  against  the  other  as  to  any  *  •  » 
statement  hy  any  deceased  peraon  whose  estate  is 
interested  in  the  resalt, "  a  trustee,  under  testa- 
trix's will,  of  property,  part  <rf  which  is  in  the 
hands  of  a  firm  of  wblcli  he  is  a  mtjmber,  who  Is 
Individually  indebted  to  testatrix's  ebtste,  Is 
competent,  in  an  action  to  which  he  is  not  a 
par^,  fiw  rent  due  s^d  estate,  to  teeUfy  to  tes- 
tatru*e  statements,  -sinoe  he  u  not  ''interested 
in  the  issue. " 

3.  AD  objection  to  the  exclusion  of  such  evi- 
dence was  properly  based  upon  its  inaalBcieocy 
to  show  the  witness'  interest. 

Appeal  from  circalt  coart,  Shelby  coun- 
ty; Le  Rot  F.  Box,  Judge. 

Action  by  John  T.  Cromwell,  execotor, 
asaitiBt  Scott  Horton  to  recover  arreare 
of  rent  due  the  estate  of  tala  teatatrix, 
Mary  P.  Ropr^r.  Frum  a  judgment  (or  de- 
fendant, plaintiff  appealH.  Revereed. 

A.  P.  LoagboTDt  tor  appellant.  W,  B. 
Browne  and  Patera,  WUaon  A  l^muBt  for 
appellee. 

Walkbb,  J.  This  Bult  was  brought  to 
recover  the  amount  alleged  to  be  due  as 
rent  from  the  defendant  an  a  tenant  of  the 
plaintiff's  testatrix,  Mra.  Mary  P.  Roper, 
deceased.  The  defendant  denied  that  the 
land  In  question  belonged  to  Mnt.  Roper's 
estate,  and  alleged  that  he  had  nerer  con- 
tracted to  pay  rent  tbOTelor  to  her  or  to 
the  plaintiff  as  her  personal  representa- 
tive. J.  D.  Mason,  a  witness  for  the  plain- 
tiff, stated  that  he  made  a  settlement  for 
Mrs.  Roper,  and  that  his  best  recollection 
was  that  the  defendant  was  present;  that 
Mrs.  Roper  then  claimed  of  the  defendant 
the  sum  of  f57for  rent;  that  defendant 
did  not  deny  that  he  owed  rent  to  Mrs. 
Boper;  Oiat  tbe  balance  dne,  after  credits 
were  ^ven,  was  claimed  by  Mrs.  Roper  of 
tbe  d^endant  for  rent.  Tbe  defendant 
moved  to  exclude  that  part  of  the  conver- 
sation which  was  had  with  Mrs.  Roper,  on 
the  ground  that  the  witness  was  Interest- 
ed In  tbe  sntt  as  a  trnatee  nnder  a  eodicU 
to  Mrs.  Boper's  will,  which  was  oObred  In 
evidence  In  support  of  the  motion.  The 
court  sustained  the  motion,  and  excluded 
the  testimony  of  the  witness  so  far  as  It 
related  to  any  transaction  or  conversa- 
tion with  tbe  decedrat.  The  plaintiff  ob- 
jected to  this  acUon  of  the  court  on  the 
ground  that  the  evidence  did  not  show 
that  the  witness  was  Interested  in  the  re- 
sult of  tbe  suit.  The  exception  was  to  the 
action  of  the  court  in  overruling  this  ob- 
jection. The  witness  Mason  was  not  a 
nominal  party  to  the  suit.  He  could  not, 
therefore,  come  wltbln  the  exception  as  to 
competency  prescribed  by  the  statute  uo* 
lew  he  was  so  beneficially  interested  in  the 
result  aa  to  be  within  the  spirit  of  the 
statutory  prohibition,  so  that.  In  order  to 
give  effect  to  tbe  policy  of  the  law,  he 


should  be  treated  as  he  would  have  been 
If  he  had  been  named  as  a  party  to  tbe 
cause.  Codel88e,S  2765;2  Boykfn  r.Smlth, 
W  Ala.  295;  Drew  v. Simmons,  5A  Ala.  46S; 
Hodges  V.  Denny.  86  Ala.  226.  5  Sonth. 
Rep.  492;  Sublett  v.  Hodges,  88  Ala.  491,  7 
South.  Rep.  296.  It  may  be  remarked  that 
this  case  was  tried  before  section  37^  of 
the  Code  was  amended  by  the  act  ap- 
proved February  10, 1891.  Acts  1890-91,  p. 
657.  By  th6  codicil  to  the  will  the  witness 
Mason  was  appointed  trustee  of  certain 
property,  which  was  directed  to  be  used 
for  tbe  support  and  education  of  a  great- 
grandson  of  tbe  testatrix.  Fart  of  that 
property  was  money  in  tbe  bands  of  a 
firm  of  which  the  witneati  was  a  member. 
There  was  also  a  direction  fn  the  codidl 
as  to  the  disposition  of  the  money  due  on 
a  note  of  tbe  witness  to  the  testatrix. 
None  of  the  property  mentioned  In  tbe 
codicil  was  In  nuy  way  Involved  in  this 
suit.  There  was  no  evidence  tending  to 
show  that  the  witness  could  have  been 
at  all  affected  by  the  result  of  the  suit.  It 
Is  suggested  for  the  appellee  that  the  wit- 
ness was  interested  in  the  collection  of  all 
assets  of  the  ratate,  so  tbat  no  necessity 
might  arise  for  using  In  the  administra- 
tion of  the  estate  any  of  the  property 
which  he  was  to  hold  as  trustee,  and  for 
the  management  of  which,  as  trustee,  be 
wonld  beentitled  tocompensatlon  so  long 
as  It  was  not  required  to  pay  debts  of  the 
estate.  There  was  no  proof  that  there 
were  any  debts  against  tbe  estate,  or  that 
tbe  assets  of  tbe  estate,  besides  the  claim 
lavolved  In  this  suit,  were  not  amply  suffi- 
cient to  meet  all  liabilities,  if  there  were 
any,  without  looking  to  the  property  cov- 
ered by  the  trust  provided  for  by  the  codl* 
cU.  A  mere  suggestion  ot  a  remote  and 
contingent  interest,  of  the  existence  of 
which  there  Is  no  evidence,  does  not  war- 
rant the  exclneion  of  a  statement  by  one 
not  a  party  to  the  suit.  Huckaba  v.  Ab- 
bott, 87  Ala.  409,  6  South.  Rep.  48.  The 
evidence  failed  to  show  that  the  witness 
was  pecuniarily  Interesced  In  the  result  of 
the  suit.  It  was  improper  to  exclude  his 
statement  on  a  ground  which  was  not 
shown  to  exist. 

Tbere  Is  no  merit  In  the  criticism  by  ap* 
pellee's  counsel  upon  the  manner  of  reserv- 
ing tbe  exception  to  the  ruling  of  the 
court.  The  statement  by  the  witness  hav- 
ing been  excluded  on  the  specific  ground 
that  be  was  IntOTested  in  the  result  uf  the 
suit,  the  plaintiff's  objection  to  such  exclu- 
sion was  properly  based  upon  the  suggest 
tion  to  the  court  that  the  evidence  failed 
to  show  tbe  existence  of  the  fact  of  Inter- 
est. If  the  exception  had  been  directly  to 
the  action  ot  the  court  in  granting  the  de- 
fendant's motion  to  exclude,  tbat  excep- 
tion woald  have  been  sustained  here,  be- 
canse  of  the  insuffideney  of  the  evidence 
to  show  that  tbe  wltnese  was  Interested. 

>Code  Ala.  1886,  $  2766,  provides  that  **  there 
must  be  no  exclnsion  of  any  witness  because  ha 
Is  a  party,  or  Interested  in  the  issue  tried,  u- 
cept  that  neither  party  shall  be  allowed  to  tes- 
tify against  the  other  as  to  any  transaction  wiUi 
or  statement  by  any  deceased  person  whose  es- 
tate is  ioierested  In  the  result  of  the  suit  or  pro- 
ceeding. •  *  •  unless  called  to  testify  thereto 
by  the  other  party. " 
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The  eieeptlfni  wbleta  wai  rpaerred  pr»> 
matM  the  same  Arroneowi  action  vS  the 
conrt.  The  ■pecifl^  jcronnd  of  the  objec- 
cion  eorrnctly  stated  wherein  the  error  ot 
the  ralioK  consliited.  The  action  of  the 
circuit  court  In  excladlng  the  statement  of 
the  witness  U  dniy  and  properly  present- 
ed for  the  consideration  of  this  cdnrt. 
For  the  error  In  that  roUuK  the  Jadgiuent 
most  be  reversed.  The  asBlsrnments  ut  er- 
ror aa  to  the  two  charges fflTm  for  the  d» 
fendant  do  not  seem  to  be  seriously  InslaU 
ed  npon.  No  error  Is  dfscoTered  therein. 
Bevemed  and  mmanded. 

(48  lA.  Ann.  100»5  -— — 

Statb  ar  rel.  Datis,  Mayor,  t.  Poucb  Jcvt 
OP  B088IBH  Pasish.  (No.  297.) 

{Suipreme  Court  of  LouUicma.  Oct.  83,  ISOL 
48  La.  Ann.) 

Sbuctioii  or  Paruh  Siat— Dkoluitioit  Of  Bs- 
8C1.T— HAin>AMUfr— Rbtibw  oh  Appbal. 
Where,  in  the  Belection  of  a  parish  seat, 
the  police  Jury  is  authorized  to  asoertalu  the  re- 
sult of  the  election,  and  It  malcee  a  mere  Inform* 
al  statenMUt  of  TOtas,  »  mandamu*  will  not  la- 
MM  te  etuDpd  them  to  take  this  infivmsl  state- 
sMBt  ss  the  true  result  of  tlie  eleetlon.  nus 
would  be  dlTesting  them  of  a  Jadioial  dlsoretlon 
deTOlving  upon  them  byleffUlatire  act  If,  after 
thla  Infivmal  atatemeDt,  t£e  police  Jorr  oompUes 
the  rote,  and  declares  the  result.  It  will  be  pre- 
sumed uey  did  tiieir  duty,  l^e  dlsreKarding 
and  setting  aside  of  the  mformal  statemtint  is 
not  in  IteeLt  evidence  of  fraud.  The  police  Jnry 
being  authorized  to  declare  theresult  of  the  elec- 
tion, it  is  invested  with  the  power  to  investigate 
and  to  eliminate  fraud,  and  this  court,  In  the  ab- 
sence of  legiilatlTe  authority,  has  no  power  to 
reriew  the  flndlDgs  of  the  police  toiy. 
(SyUainu  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Bossier;  J.  T.  Boons,  Judge. 

MsndMBBUB  on  the  relation  of  J.  J.  Da- 
tIs,  mayor  of  Hoaghton.totfae  police  Jury 
of  Bossier  parish,  to  compel  them  to  take 
the  Informal  statement  of  votes  at  an 
election  as  the  true  result  ot  such  election. 
Judgment  for  platntUt,  Detendanta  ap- 
peal.  Reversed. 

J.  A.  W.  liowry,  DiBt.  Atty..  Alexander 
JkBlanobard,  and  Joaonea  fiTm/t/i, tor  ap- 
pellants. 

<1)  The  proceedings  of  the  police  jnry  of 
the  parish  of  Bossier  ot  date  November  27, 
1888.  under  Act  8S  of  1888,  have  been  ad- 
judged inoperative  and  without  t^al 
effect.  Hence  such  proceedings  are  not 
conclusive  on  the  Jnry,  and  cannot  be 
made  the  basis  of  a  maadamDs.  42  La. 
Ann.  968,  8  South.  Bep.  470  ;  48  La.  Ann. 
125,  9  South.  Bep.  848. 

(2)  The  police  jnry  having  ascertained 
and  proclaimed  the  result  of  the  election 
held  under  said  act,  and  their  decision  hav- 
ing been  carried  Into  effect  by  the  removal 
ot  the  parish  seat  tu  Benton,  mHndamua 
will  not  lie  to  undo  what  has  been  done. 
High,  Extr.  Bern.  S49. 

(8)  All  authority  over  said  election  was 
Tested  In  the  police  Jury  by  the  act.  The 
dnttee  of  the  Jury  involved  the  exercise  of 
discretion,  and  tbe  courts  will  not  Inter- 
fere with  Its  decision.  41  La.  Ann.  851,  8 
South.  Bep.  777:  48  La.  Ann.  126,  9  South. 
Bep.  848;  High,  Extr.  Bern.  8  67. 

W&tklDS  £  Watkiaa  and  taad  A  Laud, 
for  appellee. 

<1)  Tha  parish  seat  of  a  pariah  cannot 


be  changed  nntn  ut  act  ot  the  legislature 
has  been  passed  fortbat  purpose,  and  this 
act  adopted  ata  spedal  election **bya  ma- 
jority 01  the  votes  ot  tbe  parish  east  at 
such  election."  Const,  art.  260. 

(2)  Under  this  constitutional  proTlslon, 
Act  38  of  1888  was  passed,  fcranting  the 
people  ot  Bossier  parish  the  right  ot  hold- 
ing a  special  election  for  the  removal  ot- 
their  painsh  aeat  from  Bellevae  to  oneot 
tbe  several  designated  polnta.  By  this  act 
It  was  the  duty  nl  the  puUceJary  of  the 
parish  to  order  the  election,  to  receive  the 
returns,  and  proclaim  the  result  of  said 
election.   Act  88  ot  1888.  fifi  2-6. 

(8)  Under  this  act,  the  duties  of  the  po- 
lice Jnry  were  specific  and  purely  ministe- 
rial, glvlngtbem  no  discretion, and  confer- 
ring on  them  no  Jodicial  powers;  and 
hence  a  mattdamua  proceeding  may  be  re- 
sorted to  "to  compel  them  to  fulfill  the 
duties  attached  tu  their  office,  or  which 
may  be  legally  required  otthem."  Code 
Prac;  State  t.  Judge,  40  La.  Ann.  898. 4 
8outh.Bep.60;  86LA.Ann.828;  ISLa.Ann. 
884  ;  85  La.  Ann.  687;  State  v.  Police  Jury, 
41  La.  Ann.  861.  6  Booth.  Bep.  777;  State 
V.  Secretary  of  State,  82  La.  Ann.  178,  579; 
2  Dill.  Mnn.  Corp.  pp.  882-841;  Cooley, 
Const.  LIm.  628;  McCrary,  Elect.  18  161. 
226.  229,  850. 

(4)  In  this  act  it  Is  stated  as  the  plain 
duty  of  the  police  Jury  to  receive  there- 
turns  of  the  commissioners  of  election  and 
to  proclaim  the  result;  and,  "If  they  have 
made  the  compilation  and  promulgation 
upon  other  returns  than  those  prescribed 
by  law.  they  roust  make  them  over  again, 
in  a  way  to  conform  strictly  to  the  stat- 
ute. The  writ  of  mandamaa  lies  to  com- 
pel them  so  to  do.*  Quoted  from  State  v. 
Secretary  of  State,  83  La.  Ann.  679 :  Id.  ITS ; 
State  T.  Houston,  40  La.  Ann.  898.  897, 4 
Soutb.  Bep.  50;  State  v.  Mayor.  48  La. 
Ann.  95.  8  Sonth.  Bep.  898. 

(6)  Canvassers  ot  election  "cannot  go 
behind  the  returns  tor  any  purpose."  Mc- 
Crary, Elect.  227.  220,  229.  860  ;  6  Amer.  A 
Eng.  Enc.  Law,  p.  810;  Cooler,  Const. 
Llm.  628;  83  La.  Ann.  178.  679. 

McEnbbt,  J.  Act  88  of  1888  authorised 
the  voters  ol  the  parish  of  Bossier  by  elec- 
tion to  select  a  parish  site.  The  claims  of 
tbe  several  towns  to  be  recognised  as  the 
parish  site,  under  the  election  held  in  pur- 
suance of  said  act,  have  been  frequently 
before  this  court.  The  facts  are  fnlly  re- 
ported In  the  cases  ot  State  v.  Police  Jury, 
41  La.  Ann.  851,6  South.  Bep.  777;  Davis 
V.  Police  Jury.  42  La.  Ann.  968,  8  Sonth. 
Bep.  476;  Police  Jury  t.  Judge.  48  La. 
Anti.  136,  9  South.  Bep.  848.  Under  Act  88 
ot  1888,  the  police  Jury  was  vested  with 
power  to  order  (he  election,  to  appoint 
eommlssionerB,  to  receive  the  returns,  and 
to  ascertain  and  proclaim  the  r^ult  of 
the  election.  The  president  of  the  police 
Jury  was  required  to  issue  a  proclamation 
declaring  the  place  which  had  been  select- 
ed as  the  parish  seat.  On  November  27, 
1888,  tbe  police  Jury  made  an  informal 
statement  of  the  vote,  hut  no  result  was 
aaeertalned.  as  no  compilation  had  been 
made  as  required  by  Act  88  of  1888.  This 
was  so  decided  In  the  cases  of  Davis  v.  Po* 
Uce  Jury.  43  La.  Ann.  908,8  Sonth.  Bep.  47B, 
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and  Police  Jory  t.  Jodge,  49  La.  Ann.  126, 
9  Soatb.  Rep.Sw.  The  present  mandamna 
proceedlQK  1b  a  Beqoel  to  the  salt  of  DarlB 
V.  Pullce  Jury»  above  ref erred  to.  The  pe- 
tition tor  tbe  niaudamua  reel  tee  the  pro- 
ceedlngrs  of  tbe  pollcejuryon  November  27, 
ISSS.aim  alleges  " that  the  table  or  alUtot 
voters,  as  returned  to  them  and  received  by 
chem,  did  show,  as  they ,  theaaid  police  Jury 
ot  Bossier  parish.  La.,  declared,  on  the  27th 
day  of  November,  1888,  and  which  they 
ascertalDed  to  be,  tbe  vote  as  cast  at  the 
election  which  was  held  on  tbe  23d  day  ot 
November,  1888."  The  relator  turtber  al- 
leges that  "said  table,  aa  made  by  the 

{tollce  Jury,  the  result  ot  said  elation,  was 
n  favor  of  the  town  of  Haughton,  which 
Is  legally  entitled  to  be  declared  tbe  par- 
lab  seat;  and  It  Is  the  duty  of  the  police 
Jury  of  Bossier  parish,  under  Act  S^t  of 
1S88,  to  compile  tbe  returns  as  sent  In  by 
the  commissioners,  as  ascertained  and  as 
shown  by  thelrproceedlugs  to  be  asabove 
stated."  Tbe  prayer  ot  the  petition  la 
that  "the  police  Jury  be  required  to  meet 
on  or  b^ore  the  S4th  day  of  November, 
1890,  and  then  and  there  to  compllo  the 
returns  of  the  election  held  on  the  2Sd  ot 
November,  1888,  as  sent  in  to  them  by  the 
coiunilsaiouera  of  election,  as  shown  by 
their  proceedings  ot  November  27,  1888,  to 
be  as  stated  In  tbe  above  petition,  and  to 
proclaim  tbe  result  as  tnns  compiled." 
There  were  exceptions  filed  to  tbe  Juris- 
diction,  and  also  one  of  no  cause  of  ac- 
tion. These  were  referred  to  tbe  merits. 

In  the  case  otDavla  v.  Police  Jury  we 
held  that  the  pretended  compilation  otttae 
vote  of  the  pariah  of  Buaaler  cast  for  the 
selection  of  a  parish  seat  was  barren  ot 
resnlts.  "The  statement  ot  the  vote  was 
Informal.  The  result  was  not  declared  or 

gruclalmed  by  any  order  or  vote  ot  the  po- 
ce  Jury."  42  La.  Ann.  968,  8  South.  Rep. 
475.  And  again,  in  Police  Jury  v.  Judge, 
43  La.  Ann.  l2o,  9  South.  Rep.  348.  In  refer- 
ring to  that  caae,  we  said  that  "said  pro- 
ceedings [meaning  the  statement  ofrotea] 
were  inoperative,  and  did  not  constitute 
an  ascertainment  or  proclamation  of  tbe 
vote.*  We  are  therefore  naked  to  divest 
the  police  Jury  ot  that  dlacretlou  veated  In 
them  by  Act  88  of  1888,  and  to  compel 
them  to  declare  tbe  result  of  the  election 
troma  deeignated  statementotvotes.inoo 
way  authentic,  so  tar  as  the  record  disclos- 
es. Tfaiscaaeln  Its  present  aspect  Is  similar 
to  tbat  of  State  r.  Police  Jury,  41  La.  Ann, 
851,  6  South.  Rep. 777,  where  the  police  Jury 
it  was  declared,  had  ascertalued  and  pro- 
mulgated the  result  of  the  election  In  fa- 
vor ot  the  town  of  Haughton.  The  town 
ot  Benton  proceeded  by  mandamua,  and 
asked  that  the  true  result  of  tbe  election 
be  ascertained  by  golne  behind  the  re- 
turns and  ellmlnatlne  tne  alleged  frauds 
from  them.  We  said  In  that  case  that 
"the  court  !b  nut  asked  In  this  case  to 
compel  officers  to  dlBCbarge  mlnisterlaldu- 
tles.  It  was  asked  tn  take  from  them  du- 
ties In  rolving  discretion ,  to  discharge  these 
duties  Itself,  and  to  compel  them  to  make 
a  formal  declaration  of  its  edict."  So,  In 
thin  ease,  tbe  relator,  taking  the  informal 
statement  of  Tot&4  made  by  tbe  police  ju- 
ry rm  tbe  27Cb  November,  1888,  as  the  act- 
«al  returns  of  tbe  election,  auks  tbls  court 
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to  compel  the  police  Jury  of  Bosider  to 
treat  them  as  tbe  true  and  actual  state* 
ment  of  votes,  and  to  declare  the  result  as 
ascertained  by  their  compilation;  thus  de- 
priving the  police  Jury  ot  tbat  quasi  Judi- 
cial dlacretlou  invested  In  them  by  the  act 
otlHSS.  The  police  Jury  ot  Bossier,  how- 
ever, has  ascertained  and  declared  the  re- 
sult ot  the  election.  The  town  of  Benton, 
nnder  the  election  by  virtue  ot  said  Act 
88  of  1888,  is  declared  to  be  tbe  parish  seat. 
Tbat  they  dlar^ardcd  the  Informal  state- 
ment of  votes  on  November  27.  1888.  is  no 
evidence  ot  fraud.  In  the  absence  ot  evi- 
dences of  fraud,  we  must  presume  that  the 
police  Jury  of  Bossier  did  its  duty.  They 
were  authorised  to  declare  tbe  result. 
They  had  a  Judicial  powerof Investigation 
to  ascertain  It,  and  to  eliminate  fraudu- 
lent votea  from  the  returns.  In  tbe  exer* 
else  of  this  power,  we  have  no  authority 
to  review  their  finding.  The  legislature 
vested  them  with  it.  and  it  belongs  to 
the  legislative  power  of  the  government 
to  rectify  the  wrong,  it  any  has  been  In- 
flicted upon  tbe  town  olHonghfon  or  tbe 
Inhabitants  of  Bossier.  It  Is  therefore 
ordered,  adjudged,  aod  decreed  that  the 
Judgment  appealed  from  he  avoided  and 
reversed;  and  it  Is  now  ordered  that  the 
relief  prayed  for  by  relator  be  denied,  aud 
the  waadamua  proceeding  be  dlamlsaed, 
with  costs. 

(43  La.  Ann.  1016) 

Lattieu  et  ah  t.  Abnbt,  President  ol  the 
Police  Jury,  et  al.  (No.  299.) 

(Supreme  Court  of  LouiHana.  Oct.  82, 18BL 
43  Ls.  Ann.) 

DissoLcnoH  or  bumronoH. 

A  writ  of  inJuDctioD  having  iBsaed,  tbs 
defendant  filed  a  motion  to  dissolve  It  on  bond. 
It  being  evident  that  the  apprehended  Injury  is 
compensable  In  money,  and  not  irreparable,  the 
application  Is  granted,  and  tbe  court  a  Qua  di- 
rected to  accept  bond  and  Beouritf  dlaaolvllig  the 
injunotioa. 

(SvUaAuf  by  Ae  Court) 

Appeal  from  district  court,  parlsb  of 

Bossier;  J.  T.  Boone,  Judge. 

Suit  by  A.  Lattler  and  others  against 
W.  M.  Abney.  president  ot  the  police  Jury 
of  Bossier  parish,  and  others,  to  enjoin 
them  from  executing  or  carrying  out  a 
contract  for  tbe  construction  of  a  certain 
jail.  Jodgmeut  tor  plaintiffs.  Defendants 
appeal.  Reversed. 

J.  A.  W.  Lowry,  Diet.  Atty.,  Land  A 
Land,  and  Joannes  Smith,  for  appellants. 

(1)  An  appeal  wllllle  from  an  order  re- 
fusing to  dissolve  an  Injunction  on  bond. 
82  La.  Aun.  394;  US  La.  Ann.  60. 

(2)  An  injury  is  not  Irreparable  when  It 
ean  be  made  good  or  repaired  by  money. 
Theswom  allegation  of  platntitt  In  Inlnno- 
tlon  to  the  contrary  Is  not  conclusive.  83 
La.  Ann.  1193;  SSLa.Ann.  880;  87La.Ann. 
110. 

(8)  Order  of  dissolution  Is  proper  when 
the  injury  Is  compensable  by  money,  and 
the  bond  covers  the  sum  fixed  by  tba 
plaintiff  as  damages.   88  La.  Ann.  772. 

(4)  Right  of  police  Jury  to  dissolve  on 
bond  Is  the  same  as  any  other  litigant, 
and  has  been  recognised.  )2  La.  Ann.  119S. 
Any  person  bound  by  law  or  a  Jadgmeat 
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may  execute  a  legal  or  Jadlctal  bond.  QtU 
Gude,  art.  8064. 
WutkioB  A  Wutkina,  for  appellees. 

Bbe&uz,  J.  Plalntilto  allege  that  they 
are  tax-payers  of  Boasler  parieb,  In  wblcb 
theyreuide  and  own  property,  and  as  snrta 
have  a  common  Interest,  exceeding  92.000, 
in  preventing  the  illegal  expenditure  by 
the  police  Jury  of  themoney  of  the  pariah  In 
balldlDg  a  Jail.  They  also  aver  that  the 
town  of  BentOD  la  not  tlie  parlfih  Bite  of 
BoBRler  pftrieh ;  tbatit  la  the  temporary 
place  for  holding  cunrta  pending  a  litiga- 
tion to  determine  where  the  parish  Bite 
ebali  be;  and  that  provision  haa  been 
made  for  the  eafe-keeplng of  prlaoners  dar- 
ing the  pendency  of  the  salt.  Tliey  also 
allege  that  under  Act  88  of  1888  an  election 
waa  held  to  determine  the  location  of  tbe 
pariah  aeat,  bot  that  the  police  Jury  has 
tailed  to  make  legal  compilatlona  of  the 
retnma  and  to  promulgate  the  result. 
They  allege  that  the  proceedings  of  the 

Sollce  jury  favoring  ttip  recognition  of 
enton  as  a  pariah  site  are  illeKal  and 
nail,  and  thpy  aapplement  the  Issues  pre- 
sented byastateraentof  thelactainvolved 
in  the  maptiainus  salt  of  State  v.  Police 
Jory,  10  South.  Itep.  359,  (decided  during 
the  present  term  of  this  court.)  They  en- 
joined the  police  jury  and  the  Panly  Jail 
Bnlldlng  &  Manufacturing  Company  from 
entering  into,  execotlng,  or  carrying  oat 
a  contract  for  the  conatroctlon  of  a  jail  at 
Benton  toeost  97,680.  The  defendants  ad- 
mit that  the  police  Jury  has  made  a  con- 
tract  for  the  construction  ol  a  Jail,  as  al- 
lied. They  allege  that  Benton  la  the  par- 
ish seat.  The  district  judse  granted  the 
order  for  writ  of  Injunction  to  iaane,  as 
prayed  for,  The  defendants  filed  a  motion 
to  dissolve  the  Injunction  on  bond.  An 
order  waa  entered  refusing  motion  to 
bond.  Defendants  appealed.  Plalntltb 
move  to  dismiss  the  appeal,  on  the 
grounds  that  the  order  of  rnfusal  to  per- 
mit the  defendant  to  bond  was  notslgned, 
and  that  It  will  not  cause  irreparable  In- 
Jury.  It  is  not  needful  that  an  interlocu- 
tory Judgment  be  signed,  to  be  appealed 
from  when  It  causes  irveparable  injury. 
Klots  v.  Macready,  86  La.  Ann.  696.  The 
court  Judicially  notices  prior  decrees  and 
evidence  pertinent  to  tbe  Issue  in  a  pend- 
ing casfL.  Mower  v.  Kemp,  42  La.  Ann. 
1007.8  South.  Rep.  880.  The  decision  of 
the  court  In  case  of  Parish  of  Caddo  v. 
Parish  of  Bossier,  42  La.  Ann.  939.8South. 
Bep.  688,  shows  that  the  latter  parish  has 
been  without  a  Jail  for  six  or  seren  years. 
It  la  admitted  In  plalntllfa'  pleadlnga  that 
there  is  no  jail  In  the  parish  at  this  time. 
The  statutes  of  the  state  make  It  tbe  duty 
of  the  police  Jury  to  provide  a  jail.  Delay 
will  occasion  Irreparable  injary.  Public 
order  and  the  proper  administration  of 
Justice  require  that  a  good  and  sufficient 
jail  be  constructed  within  a  reasonable 
time.  The  defendants  have  a  right  to  an 
appeal  on  their  petition  to  dissolve  tbe  In- 
junction on  bond.  On  the  merits,  the 
qoestlott  no  longer  presents  great  difficul- 
ty. Avoiding  to  decide  the  Hijanctiun  on 
Its  merits,  we,  notwithstanding,  must 
take  notice  of  the  fact  ttaat  tbe  parish  seat 
of  Boaner  parish  to  definitely  Bet;tled,  and 


that  the  necenslty  of  delaying  the  con- 
struction of  a  Jail  at  Benton  on  thegronnd 
alleged  by  plaintiffs  no  longer  exists.  The 
issue  Is  limited  to  the  right  to  bond.  Tbe 
sole  purpose  of  the  injunction  was  to  pr^ 
vent  the  expenditure  of  97,680  of  parish 
fund  to  build  a  Jail  at  a  place  not  dellnlte- 
ly  settled  as  a  parish  wat.  That  question 
being  decided,  the  injunction  can  be  dis- 
solved un  bond.  The  allegations  of  plain- 
tiffs and  all  the  issues  make  It  evident 
tbat  any  apprehended  injury  to  compen- 
sable in  money.  Plaintiffs  aver  that  they 
have  a  common  Interest  exceeding  92,000. 
A  bond  will  protect  them  from  all  injury. 
The  conditions  of  the  bond  and  the  sure* 
ties  will  amply  protect  plaintiffs.  It  Is  or- 
dered, adjudged,  and  decreed  that  the  de- 
fendants' motion  to  dissolve  tbe  Injunc- 
tion in  this  case  be  granted,  and  that  the 
Judge  of  the  district  court  of  tbe  second  Ju- 
dicial district,  in  and  for  the  parish  of 
Bossier,  accept  a  bond  from  the  police 
jury,and  security, to  secure  plaintiffs  from 
Injury;  that,  this  case  be  remanded  at 
plaintiffs'  coats,  to  be  further  proceeded 
witb  according  to  law. 


(« 
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GHArrs  et  ah  v.  Gill  et  al.  (No.  813:) 

[Supnmt  Court  of  lAnuMoma.   Oct  88, 188L 
43  La.  Ann.) 

FajLCDUJLBKT  COKVBTI.NCBS— KNOWI.BDGX  OV  OBUT- 
TS2— RiOHTa  OV  POBOHABBB. 

1.  The  property  of  the  debtor  beinsr  the  oom- 
mou  pledge  of  his  credlton,  every  act  done  by  a 
debtor  with  intent  of  depriving  his  creditor  of 
the  eventual  rlebt  he  has  apon  the  property  of 
iiiich  debtor  is  tUegal.   Civil  Code,  arc  IMS. 

iS.  Where  one  porchaaes  properbr  from  a 
debtor,  who  he  knows  is  insolvent,  with  noUoe 
that  bis  object  In  selling 'it  was  to  deprive  his 
creditors  of  their  recourse  apon  it,  and  saeh  pur> 
chase  operates  to  their  injiuy,  the  sale  will  be 
annullea> 

8.  The  parchaser  la  bad  faith  will  not  be  en- 
titled to  a  restitution  of  the  oonsideration,  on- 
less  he  proves  tbat  It  inuied  to  the  beoe^t  of  the 
creditors,  by  adding  to  the  amoont  applicable  to 
the  payment  of  their  debts.  CivU  Code,  ark  1977. 
(SvUobut  by  Oie  Court) 

Appeal  from  district  court,  parish  of 
Claiborne;  Allen  Babkbdalb,  Judge. 

Salt  by  ChaSe,  Powell  ft  West  against 
George  G.  Gill  and  others  to  recover  monm, 
and  to  set  aside  as  fraudulent  a  certain 
sale  of  goods.  Judgment  for  plalntltTs. 
Defendants  appeal.  Modified.  Rehearing 
denied. 

Bitatner  Jt  Larnkta  and  McCleDdon  A 
Seals,  for  appellants. 

In  cases  of  fraud  and  simulation,  the  un- 
supported denial  of  the  party  charged 
will  not  prevail  against  facts  and  circum- 
stances amounting  to  strong  prraumpttve 
evidence.  84  La.  Ann.  200. 

Where  two  witnesses  equally  credible 
contradict  each  other,  the  testimony  sup- 
ported by  corroborating  circumstances 
and  proved  facts  onght  to  prevail. 

Article  1986,  Civil  Code,  was  designed  to 
protect  honest  dealers  In  open  and  fair 
tranaactlona,  and  not  to  furnish  tbe 
means  for  making  fraudulent  sales  by  in- 
solvent debtf>rs  to  persons  not  credltora, 
but  with  knowledge  of  the  fraudulent  in- 
tent and  Insolvency  of  the  vendor. 

In  no  reported  case  has  the  supreme 
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court  sustained  a  sale  vrhere  tbe  vendee 
was  party  to  tbe  fraud.  24  La.  Ana.  158: 
7  La.  Ann.  045;  12  La.  263;  19  La.  13.  594. 

Contra,  It  bas  always  been  held  that 
knowledge  and  participation  fn  the  fraad 
by  the  vendee  vitiates  the  sale.  11  Bob. 
(La.)  190  etseq;  11  La.  421;  16  La.  867; 
6  La.  Ann.  052;  84  La.  Ann.  888,  985;  10 
I.a.  389. 

JobD  Toung,  J.  W.  Halbert,  J.  A.  Rlcb- 
Ardaon,  and  J.  R.  Phippe,  tor  appellees. 

(1)  The  bardoD  of  proof  Is  on  theplaln- 
tma.  All  salefi  are  preenmed  to  be  made 
in  good  faith.  "Frand  Isnever  presumed ; 
It  must  be  allied  and  strictly  proven." 
Civil  Code.  art.  1848;  18  La.  Ann.  121;  24 
La.  Ann.  298  ;  34  La.  Ann.  810;  88  La.  Ann. 
674,  2  South.  Bep.  898. 

(2)  To  annnl  a  sale  by  the  revocatory 
action,  tbe  plaintiff  must  prove  three 
things:  F/rst,  fraud  on  tbe  part  of  ven- 
dor; second,  knowledge  on  tbe  part  of  the 
vendee:  third,  actual  injury  to  creditors, 
—tbe  debtor's  Insolvency.  38  La.  Ann. 
428;  81  La.  Ann.  196;  26  La.  Ann.  467;  84 
La.  Anu.  883. 

(8)  A  sale  fur  cash  made  to  one  not  a 
creditor  must  be  considered  as  one  in  the 
ordinary  cuurae  of  bnsineiiB,  II  made  for 
an  adequate  conslderatioo  paid  lu  cash 
or  Its  equivalent ;  and  the  fact  that  a  por- 
tion of  the  purchase  price  was  subse- 
quently applied  to  the  discharge  of  the 
vendor's  debts  will  not  vitiate  tbe  sale  as 
an  onerous  contract.  19  La.  594  ;  40  La. 
Ann.  327.  4  South.  Rep.  74;  7  La,  Ann.  645; 
6  La.  844 ;  12  La.  266 ;  16  La.  IfiO ;  and  the 
Fodicker  Case,  9  South.  Bep.  743.  (recent- 
ly decided  at  Monroe.) 

(4)  Notwltlmtandlng  a  debtor  illegally 
and  fraudulently  disposes  of  bis  goods  to 
the  Injnry  of  his  creditors,  they  cannot 
be  reached  sod  recovered  unless  tbe  pur- 
chaser is  ■bown  to  have  participated  in 
the  fraudulent  designs.  Siee  aathorlties 
cited  under  No.  8  and  35  La.  Ann.  518. 

(6)  li  a  sale  be  made  to  one  not  a  cred- 
itor, for  a  fair  price,  in  tbe  usuul  course  of 
business,  It  should  not  be  rescinded,  even 
though  tbe  vendor  was  Insolvent,  and  tbe 
vendee  knew  that  fact.  CI  vll  Code,  h  rt.  1986 ; 
24  La.  Ann.  158;  7  La.  Ann.  645;  12 La.  263; 
19  La.  B94. 

(6)  A  sale  by  a  merchant  of  bis  entire 
atocK,  accounts,  and  store-house  to  one 
not  a  creditor  for  a  sound  price  paid  In 
cash  is  a  sale  in  the  ordinary  course  of  a 
party's  business.  See  authorities  cited 
above,  and  espKially  40  La.  Ann.  327,  4 
South.  RAp.74;  7  La.  Ann.  046;  Fadlcker's 
Case,  19  La.  S94. 

(7)  "Sales  of  property  cannot  be  dis- 
turbed on  hypothetical  valuations  of 
property,  or  on  the  diminution  of  tne 
price  below  what  wltnesHes  thought  It 
ought  to  have  brought,  or  below  what  Its 
actual  value  may  be  supposed  to  be.  Its 
actual  value  as  a  salable  commodity  Is 
conclusively  shown  to  be  the  sum  It  act- 
ually brought  In  open  market. "  81  La. 
Ann.  202.  The  value  of  property  Is  what 
It  win  bring,  if  made  for  adequate  consid- 
eration, paid  In  cash.  40  La.  Ann.  330,4 
South.  Rep.  74. 

(H)  Indorsers  on  nnmatured  paper  are 
not  creditors  of  the  drawer,  nor  are 
th«y  creditors  until  they  have  paid  tbe 
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debt.  41  La.  Ann.  229,  6  South.  Rep.  26; 
2La.  Ann.  498;  13  La.  Ann.  587;  5  Rob. 
(La.)  449;  3  Hen.  Dig.  510;  Danlul,  Neg. 
Inst.  p.  219,  S  1204;  Civil  Code,  arU.  3035. 
8045;  14  La.  Ann.  6IS,  666;  10  La.  Ann.  648; 
18  La.  62;  26  La.  Ann.  689;  9  La.  Ann.  626. 

(9)  No  sale  of  property,  made  In  the 
usual  course  of  tbe  party's  business,  shall 
be  aOectod  by  virtue  of  any  provision  of 
the  Code,  treating  tbe  avoiding  of  con- 
tracts, althongb  the  party  was  in  insolv- 
ent circumstances,  and  the  person  with 
whom  he  contracted  knew  of  such  Ineolv- 
eney.  ClvU  Code,  arts.  1986,  3668;  16  La. 
Ann.  402;  19  La.  694. 

Bbb&ux,  J.  ChaOe,  Powell  &  West  have 
brought  this  Huit  to  recover  917,849.21  and 
interest.  They  allege  tbat  the  defendant 
Oeorge  G.  0111,  being  In  Insolvent  circum- 
stances, with  Intent  to  defraud  them,  and 
other  creditors,  made  fraudnlentand  simu- 
lated sales  of  all  his  tangible  property ;  th  at 
under  notarial  act  he  pretended  to  sell  to 
Oeoi^eOiU,  his  nephew,  his  store  and  ware- 
house In  the  town  of  Homer,  together  with 
tbestock  of  merchandise  contained  therein, 
and  his  open  accounts  for  the  year  1891, 
for  tbe  nominal  priceof  $16,000cash.  Tbey 
pray  that  Judgmeut  be  rendered .  against 
George  O.  Oil  I  for  the  sum  claimed;  that 
the  sale  to  George  0111  be  decreed  fraudu- 
lent and  simulated ;  that  the  property  de- 
scribed be  subjected  tu  sale  in  satisfaction 
of  the  Judgment  prayed  for;  that  there  be 
personal  Judgment  against  George  Oill 
for  so  mnefa  of  tbe  personal  properiy  sued 
for  as  he  falls  to  surrender  In  obedience  to 
the  Judgment.  Oeorge  U.  Oil)  answered 
by  a  general  denial  otthe  facts  alleged, and 
George  Gill  pleaded  payment  of  tbe  price 
in  good  faltb,  In  due  coarse  of  business. 
Tbe  Judge  a  qoa maintained  the  sale  of  tbe 
movable  property,  and  as  to  tbe  Immova- 
ble property  decreed  Its  nullity.  He  pro- 
nounced Judgment  against  George  G.  Gill 
for  tbe  amount  doe  plaintiffs.  The  record 
discloses  thaton  the  17th  day  of  February, 
1891.  the  defendant  George  O.  GUI  desired 
an  extension  of  his  indebtedness,  and 
promised  to  secure  It  by  a  mortgage  on 
his  real  estate  in  Galbome  parish.  He 
represented  blmself  to  plaintiffs  as  worth 
$35,000  In  excess  of  his  liabilities.  He 
delivered  to  plaintiffs.  In  New  Orleans, 
a  written  statement  of  tbe  atatUF  of  his  af- 
fairs, in  which  he  valued  bis  assets  lu  de- 
tail. The  total  of  the  statement  wasfSI.- 
000  assets,  and  f46,000  llabllitlefl.  He  said 
be  bad  undervalued,  rather  than  over- 
Talned,  bis  assets,  and  that  bis  brick  store 
In  Homer  was  worth  more  than  $10,000, 
and  that  bis  stock  of  merchandise  would 
Invoice  considerably  more  than  915,000; 
that  his  accounts  for  1891  amounted  to 
94,0u0.  and  were  good  for  their  face  value. 
Hu  promised  that.  Immediately  after  his 
return  home,  he  would  make  a  statement 
containing  a  description  of  all  tbe  proper- 
ty he  bad  promised  to  mortgage.  He 
thereupon  applied  for  an  additional 
amount  to  pay  certain  hills  he  owed,  and 
desired  to  pay  before  returning  to  hl3 
home.  They  were  paid,  amounting  to92,- 
181.43,  as  part  of  a  new  accommodation 
fur  the  season  of  1891  and  1893;  the  defend- 
ant having  promleed  tbe  mortgage  as  be- 


Digitized  by 


Lik)  GHAFFE 

lore  mentioned.  fnateaA  of  coinptylng, 
on  the  23d  day  uf  February,  1891,  he  eold 
to  George  Gill  hie  brick  store-boose,  and  a 
namber  ot  tovrn  lots,  a  warebouse,  and 
otber  Immovable  property :  also  his  stock 
of  Kt'ods  and  office  furniture;  also  all  the 
accounts  on  the  books  dated  In  1891,  de- 
scribed in  tbe  deed  of  sale.  The  whole 
property  was  sold  en  bJoc  for  the  price  of 
$15,000  cash  In  hand  paid.  On  the  25lb  of 
February.  1891,  be  made  a  datlon  en  paie- 
ment  to  his  wife  of  an  Intproved  lot  In  sat- 
isfaction of  92,000,  and  within  a  very  abort 
time  sold  all  his  remaining  immovable 
property.  Ten  thousand  dollars  due 
Cbatfe  Ik  Powell  were  secnred  by  a  mort- 
|Mge  on  certain  lands  In  the  parisb  of 
Bichlaod.  Tbe  lands  were  the  property, 
at  the  time  tbe  mortgage  was  executed, 
of  George  GUI.  wbo  consented  to  this 
mortgage  to  secure  an  Indebtedness  of 
George  O.  Gill.  On  the  24tb  day  of  Feb- 
ruary, 1891.  these  lands  were  sold  by 
George  Gill  to  George  G.  GUI  for  the  price 
o(  95,000.  He(G.  O.  Gill)  was  Insolvent 
when  Che  sales  were  made,  and  they  left 
him  without  any  property  subject  to  sels- 
ore.  Part  of  the  916,000  purchase  price 
was  applied  to  tbe  payment  of  certain 
debts  for  which  OeorgnGlU.tbe  purchaser, 
was  security,  and  part,  vis.,  $5,000,  to  tbe 
payment  for  tbe  Richland  tract  of  land. 
George  Gill  was  a  creditor,  at  tbe  time, 
ot  George  G.  Gfll  In  tbe  sum  of  $3,000. 
This  amount  does  not  flgnre  In  any  of  the 
contracts.  The  representations  made  by 
the  defendant  Jost  prior  to  the  sale,  and 
the  BUflden  transfer  ot  all  his  property, 
can  lead  only  to  the  conclunion  that  his 
object  was  to  escape  the  payment  ot  his 
debts,  or  to  give  an  unfair  preference  to 
some  of  his  creditors. 

Having  reached  this  conclnslon,  the 
question  at  once  suggests  itself,  was  the 
vendee,  George  Ulll.  a  party  to  the  /hau- 
dem  legis  of  George  G.  Gill,  and  was  be 
aware  ot  his  Insolvency?  We  have  no 
direct  testimony  on  the  subject.  Tbe  facts 
that  they  were  on  intimate  terms;  that 
the  nephew  was  almost  dally  In  the  un- 
cle's office;  that  he  knew  of  the  arrang»> 
ment  to  give  plaintiffs  a  mortgage;  that 
ne  must  have  known  that  be  was  carry- 
ing a  large  Indebtedness;  that  he  was  a 
fredltor,  and  no  mention  was  made  of 
tbe  claims  at  the  time  these  sales  were 
passed ;  that  the  sale  to  talm  was  not  In 
due  coarse  of  business;  that  part  of  tbe 
price  was  applied  tothepayment  of  debts, 
for  which  the  vendee  was  security;  tbat  a 
large  portion  was  applied  to  the  payment 
tor  the  Richland  tract  ot  land;  tbat  two 
disinterested  witnesses  testify  tbat  these 
lands  are  not  worth  tbe  amount  for  which 
they  are  mortgaged;  that  the  contents  of 
.the  commercial  bouse  were  transferred  on 
a  memorandum  estimate,  and  not  on  an 
inventory,  to  be  as  exact  as  possible  as 
to  the  value, — all  point  to  an  active  par- 
ticipation on  his  part  in  a  scheme  to  de- 
fraud certain  creditors.  Defendants*  wit- 
nesses on  the  subject  testify  tbat  the  inti- 
macy did  not  extend  to  a  knowledge  ot 
his  uncle's  business ;  that  he  was  in- 
formed that  his  assets  were  large  In  com- 
parison to  bis  liabilities.  The  vendee  at 
the  time  of  bis  purchase  sureiy  knew  that 
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the  vendor  woald  be  enable  to  pay  plaln- 
tlfta  the  large  Indebtedness  for  wnlcb  he 

had  promised  to  mortgage  tbe  property. 
Be  must  have  known  that.  If  tbe  prop- 
erty transferred  to  bim  was  not  worth 
more  than  tbe  estimate  he  placed  upnn 
It,  the  remainder,  comparatively  of  little 
value,  added  to  that  transferred  to  him, 
was  considerably  less  than  the  amount 
due  by  his  co-deteudant.  The  evidence 
shows  bow  much  tbe  whole  property 
brought.  The  total  is  far  less  than  $22.- 
000.  He  was  Informed  by  the  vendoi 
thatbls  Indebtedness  amounted  to  $47,000. 
Weflnd  no  relief  forttaepnrcbaser  In  article 
1983  of  the  Revised  avll  Code,  as  It  Is  Impos- 
sible, legally,  to  order  a  restltntlou  to  be 
made  of  any  of  the  price  paid  to  crvditora. 
At  most,  the  purchaser  can  be  subrogated 
to  whatever  rights  the  creditors  bad 
against  G.  G.  GUI.  All  the  property  de 
scribed  In  tbe  deed  of  G.  0.  GUI,  defendant, 
to  his  co-defendant.  Georgo  Gill,  before 
Drew  Ferguson,  clerk  of  court,  on  the 
23d  day  of  February.  1891.  not  included 
witbin  tbe  terms  of  tbe  Judgment  ap 
pealed  from,  shall  be  Included,  or  Its  valuF 
accounted  for.  It  Is  therefore  ordered, 
adjudged,  and  decreed  that  tbe  Judgment 
appealed  from  be  amended  by  Hnnulllug 
and  avoiding  the  said  sale  ia  toto;  that 
all  the  property  described  In  said  deed  be 
subjected  to  sale  In  satisfaction  o(  the 
Judgment.  The  said  George  GUI  Is  subro- 
gated to  the  rights  tbe  creditors  paid  by 
him  may  have  had  against  Gteoi^e  G.  Gill, 
and  the  Judgment  appealed  from  Is  for 
tber  amended  by  not  allowing  the  resti- 
tution of  tbe  amount  therein  granted.  As 
amended,  Judgment  afflrmnd,  at  appel- 
lees' costs. 

ON  REBBARINa. 

Plaintiffs.  In  their  application  for  a  re 
hearing,  contend  that.  In  the  event  a  re- 
vocatory action  Is  sustained,  the  pur 
chaser  should  be  placed  In  tbe  same  posi- 
tion as  prior  to  the  sale  or  transfer;  that 
thf  attacking  creditor  should  restore  to 
the  purchaser  tbe  amount  thus  expended 
by  him,  and  applied  to  the  payment  of  G. 
G.  GUI's  creditors.  The  article  quoted  in 
SQpport  of  these  propositions  had  not 
escaped  our  attention,  and  would  have 
been  applied,  bad  It  not  been  tbat  the 
amount  Is  limited  to  "so  much  as  he  shall 
prove  has  inured  to  tbe  beneflt  of  the 
creditors,  by  adding  to  tbe  amount  ot  prop- 
erty applicable  to  the  payment  of  the 
debt."  Article  1982,  Rev.  Civil  Code.  We 
did  not  find  that  any  amount  Inured  to 
tbe  beneflt  of  tbe  creditor,  or  that  It  Is 
possible  to  give  a  superior  or  concurrent 
right  to  George  Gill  to  recover  tbe  amount 
ot  the  purchase  price  G.  G.  01I1  applied 
to  the  payment  of  his  debts.  We  are  re* 
terred  to  the  case  of  Barker  v.  Phillips.  11 
Rob.  (La.)  197.  In  that  cose  tbe  price 
was  paid  to  release  tbe  two  attachmeats. 
which.  If  not  released,  would  have  neces- 
sarily occasioned  a  dlmlontloo  of  so  much 
of  the  property  subsequently  attached. 
Tbe  sum  in  that  ease  Inured  to  the  benefit 
of  the  creditors,  by  being  added  to  the 
amount  of  tbe  property  applicable  to  the 
payment  of  the  debts  in  which  all  tbe  at- 
tachments Issued.  In  the  present  ease  no 
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such  condition  presen  ts  Itself .  The  Judg- 
itiptit  reTuking  the  sale  preclnded  a  claim 
on  the  part  ot  a  creditor  which  haa  not 
Inured  to  the  benefit  of  the  creditor  hav- 
ing precednnce.  We  have  earplnlly  exam- 
ined the  gruniids  ol  the  application  ot 
plalntltTci.  hut  find  no  merit  In  them.  Be- 
hearing  reluaed, 

(«  La.  Ann.  1041)    ~" 

Katz  et  Hi.  T.  OiLL  et  aS.  (No.  811.) 

(Supreme  Ctmrt  of  LowMama.  Oct.  38, 1891. 
4ff  La.  Ann.) 

Betooatobt  AonoN  —  Appul — Jdbibdioxidhai. 
Akodxt. 

1.  la  a  re7ocatory  action  ths  test  of  Jnrls- 
diction  is  the  amount  claimed,  and  not  the  value 
of  the  pn^iOTty,  the  sale  of  which  the  plaintiff 
seeks  to  have  revoked. 

3.  In  an  action  de  simulation,  the  value  of 
the  ■pTQverXj  is  the  test  vS.  Jurisdiatlon. 

8.  The  action  being  revooatory,  and  the 
amount  at  Issue  less  than  •3,000,  the  appeal  is 
dismissed,  at  appellanta'  ooats. 
{HyUtOiut  by  the  Ctmrt.) 

Appeal  from  diatrfct  court,  parish  ot 
Qatbome;  A.  BARKsnALs,  Judge. 

Revocatory  action  b.v  Kats  &  Bamett 
against  O.  G.  OUl  and  tieorge  GUI.  Jndg- 
ment  tor  detftodanta.  PlalntlflB  appenl. 
Dismissed. 

Younff  A  Thatcher  and  J.  E.  Moore,  tor 
appellanta.  Joha  Toaog,  J.  W,  Ralbert, 
and  John  A,  RIehartiaoo,  tor  appellee  G.  G. 
GUI.  J.  W.  Halbert,  J.  R.  Pbippa,  and 
JoAo  A.  Btebardaoa,  tot  appellee  George 
GUI. 

Brraux,  J,  FlalntlDa*  claim  in  this  case 
does  not  exceed  92,000.  UnlesB  the  trans- 
actions ausalled  by  thf>m  are  pure  slniula- 
tions,  it  la  manltetit  that  the  appellate  Ja- 
risdlctlon  IB  tested  by  the  amoant  olplaln- 
tlllB*  demand,  and  not  by  the  value  ol  the 
property  Involved  in  the  contract  sought 
to  be  annulled.  Our  opinion  In  the  case 
of  Chatte  v.  Gill.  10  Soath.  Rep.  861,  (lost 
read,)  shows  that  the  contract  assailed 
was  not  a  mere  simulation.  It  follows 
that  plaintlfto  mast  seek  appellate  relief  In 
another  tribunal.  It  is  thertfore  ordered 
that  theappeal  herein  bedlsmlssed,— with- 
out prejudice  to  plaintiffs'  right  to  appeal 
to  tbedrcnlt  court,—at  appellanta*  costs. 


(4t        Ana.  1006) 

State  v.  West  et  al.   (No.  S94.) 

{Supreme  Couirt  of  Lonii^xma.   Oct.  33,  1881. 
43  La.  Ann.) 

CaiHiHAL  Law— iNSTBtroTioxs— Labcsht. 

1.  The  lodge  in  fats  otaane  may  dlveat  tlio 
ease  of  all  irrelevant  matter  mood  m  arguments 
or  In  the  pleadings. 

9.  The  charge  objected  to,  whether  correct  or 
Incorrect,  bad  no  bearing  on  the  guilt  or  lnno> 
oenos  of  the  accused,  and  did  not  pre] od  ice  him, 
and  therefore  offered  no  ground  of  relief  from 
the  verdict  and  sentence. 

8.  An  Instruction  by  the  conrt  In  the  trial  of 
a  case  of  larceny  that  the  issae  was  not  whether 
a  verdict  would  be  avictoryfor  kuc  against  a  cor- 
poration, but  vrbether  the  accused  was  guilty, 
was  not  a  charge  apoo  the  facta.  It  only  cao- 
tlooed  the  Jury  to  direct  their  attention  to  the 
real  Issue,  which  the  line  of  aiyament  might 
otherwise  becloud. 

4.  The  admissibility  of  the  statement  of  a 
witness,  of  information  received  which  led  to  the 
arrest  of  the  fugitive  CrtKu  Jostioe,  will  not  atEord 


Ground  of  relief,  although  part  of  the  statement 
be  hearsay. 

5.  A  witness  who  has  testified  In  chief  as  to 
the  good  character  of  the  accused  may,  upon 
cross-examination,  be  examined  as  to  a  common 
report  affecting  hla  good  character. 
\SyUatim  by  the  Ccnm.) 

Appeal  trom  district  court,  parish  ol  Sa- 
bine; D.  PiERsoN,  Judge. 

Prosecution  against  Robert  West  and 
Gabe  Cnrtla  for  larceny.  Verdict  ot  guilty 
as  to  West,  and  Judgment  thereon.  De 
fendant  Curtis  was  acqnltted.  West  ap- 
peals. Affirmed. 

W.  O  McDonald,  Ponder  A  Sorette,  and 
T.  C.  Armstrong,  for  appellant. 

In  charging  the  Jury  In  criminal  cases, 
the  Judge  must  limit  himself  to  giving 
them  a  knowledge  of  thelawappUcable  to 
the  case.   Rev.  St.  8 1M8. 

The  Jury  In  all  criminal  cases  shall  be 
the  Judges  ot  the  law  and  the  facts  on  the 
question  ot  gallt  or  innocence,  having 
been  charged  as  to  the  laws  applicable  to 
the  case  by  the  presiding  Judge.  Article 
168,  Const.  1878. 

Under  these  statutes,  the  judge  should 
carefully  avoid  giving  the  Jury  any  Indlca* 
tlon  ot  his  own  opinion  touching  the  facts 
of  the  case  or  the  guilt  or  Innocence  of  the 
prisoner.  State  v.  Melvin,  11  La.  Ann. 
637. 

*  *  *  But  it  Is  requisite  that,  what- 
ever facts  the  witness  may  speak  to,  he 
should  be  confined  to  those  lying  In  his 
knowledge,  whether  they  be  things  said  or 
done,  ctnd  should  not  testify  from  Infer, 
mation  given  by  others,  however  worthy 
of  credit  they  may  be;  for  It  is  found  In- 
dispensable, as  a  test  of  truth  and  to  the 
proper  administration  of  Justice,  that  ev- 
ery living  wltneas  should.  If  posalble,  be 
subjected  to  the  ordeal  of  a  cross-exami- 
nation, that  it  may  appear  what  were 
his  powers  of  perception,  hla  opportuni- 
ties for  obeervution,  his  attentiveness  In 
observinR.  the  strength  of  bis  recollection, 
and  his  dlsposltton  to  speak  the  truth.  1 
Greenl.  Ev.  p.  134. 

*  *  *  Bat  particular  good  or  bad 
acts,  or  the  reputation  of  having  done 
them,  cannot  be  shown  In  proof  or  rebnt- 
tal  ot  good  character.   BIsn.  Crim.  Proe. 

*  •  •  That  on  a  trial  for  a  partic- 
ular crime  the  state  cannot  aid  the  proofs 
agaluat  the  defendant  by  showing  him  to 
have  committed  another  crime;  even  aft- 
er he  ban  put  his  character  at  Issue  this 
cannot  be  done.  Blsh.  CrIm.  Proc.  $  1120. 
*  *  *  Tet  not  even  on  croaa-examlna- 
tton  can  his  cause  be  prejudiced  with  the 
Jury  by  testimony  to  any  irnderant  guilt. 
Id.  SS  1123, 1124. 

D.  C.  Scarborough,  Dlst.  Atty.,  and  J. 
Benry  Shepherd,  for  ap[>ellee. 

(1)  The  Judge  In  his  charge  to  the  Jury- 
may  divest  the  case  ot  all  Irrelevant  mat- 
ter. State    Chandler,  6  La.  Ann.  489. 

(2)  Where  a  part  of  the  charge  of  the 
Judge  to  the  Jury  Is  objected  to,  but  It  ap- 
pears that  the  same  has  no  bearing  on 
the  question  of  the  guilt  or  Innocence  ot 
the  accused,  and  can  In  no  manner  preju- 
dlc«  him,  whether  correct  or  not.  It  will 
not  be  considered  by  the  supreme  court  as 
attordiug  any  ground  of  reUet  State  v. 
Turner,  86  La.  Ann.  1108. 
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An  instractlon  by  tbe  court,  in  a  cliarge 
to  a  Jury  upon  the  trial  ol  a  enee  o(  lar- 
ceny, that  any  verdict  they  may  render 
will  not  be  a  victory  tor  or  agcunst  any 
ccrporatlon  or  person,  la  not  a  charge  np- 
oa  the  facta.  II  counsel  argne  Irrelevant 
matters  to  a  Jury,  It  Is  the  duty  of  the 
}udge  to  enlliehten  their  understanding, 
and  divest  the  case  or  Irrelevant  matter, 
and  draw  their  attention  to  the  real  lasne, 

(8)  The  whole  tendency  of  modem  prac- 
tlei>>  Is  to  enlarge  the  admiaslbtllty  of  evi- 
dence, so  as  to  lay  before  the  Jury  every 
tact  tending  to  explain  tbe  main  Issue. 
State  V.  Denis,  19  La.  Ann.  10. 

Attempts  or  efforts  to  escape  on  tbe 

SI  rt  of  one  accused  of  crime  are  admlssl- 
e.  and  to  be  considered  in  connection 
with  other  evidence  In  determining  the 
question  of  guilt  or  Innocence.  1  Blsb, 
Crim.  Proc.  1250;  Whart.  Crlm.  Ev.  750; 
State  v.  Beatty,  30  La.  Ann.  1266. 

When  a  witness  is  called  to  testify  as  to 
good  character  of  the  defendant,  he  can, 
upon  crosB-examlnation,  be  examined  as 
to  any  matters  affecting  the  goud  cbarae* 
ter  of  the  accused. 

Breadz,  J.  Tbe  defendants  were  tried 
npon  a  charge  ol  larceny.  West  was  con- 
victed, and  Curtis  acquitted.  West  ap- 
peals, and  presents  three  bills  of  excep- 
tions. In  the  first  bill  be  excepts  to  cer- 
tain expressions  In  tbe  court's  charge  to 
tbe  Jnry.  In  tbe  second  bOl  be  objects  to 
certain  evidence  to  prove  flight,  an  hear- 
say. In  the  last  billot  exception  he  states 
that  there  Is  error  In  tbe  court's  ruling  In 
admitting  a  question  to  a  witness  who 
testified  as  to  good  character,  propound- 
ed, on  cross-examination,  by  tbe  district 
attorney,  as  follows,  vis. :  "If  it  was  not 
generally  reported  that  the  accused  was 
an  ex-con vlct."  The  language  of  the 
charge  objected  to  in  the  first  bill  Is: 
"Any  verdict  you  may  render  willnot  bea 
victory  for  or  against  any  corporation  or 

§erson. "  The  court  states,  as  part  of  the 
ill,  "that,  in  order  that  tbe  line  of  argn* 
ment  by  counsel  before  tbe  Jnry  might  nut 
prejudice  tbe  Jnry  or  obscure  the  real  Is- 
snes,  tbe  Jnry  wen*  admonlsbed  tbat  they 
should  determine  the  qoestion  of  gnilt  or 
innocence,  and  should  lay  aside  any  prej- 
udice that  they  might  have  against  cor- 
porations or  negroes;  that  corporations 
had  the  same  property  rights  as  individ- 
uals; that  a  negro  should  not  be  convict- 
ed npon  less  cogent  evidence  than  that  re- 

anlred  to  convict  a  white  man;  and  that 
tie  Issue  was  not  whether  a  verdict 
wonld  be  a  victory  for  or  Against  a  cor- 
poration, bat  whether  tbe  accused  stood 
guilty  of  stealing  the  two  bales  of  cotton 
with  which  they  were  chnrged.**  The 
charge  objected  to  was  not  dauiaglngly 
argnmentatlve,  nor  snch  as  to  Infinence  a 
Jury  to  find  an  illegal  verdict.  The  com- 
ments were  fair  to  the  accused,  and  not  in 
tbe  least  such  as  to  occasion  bias  on  the 
part  f)f  the  Jnry.  They  contain  no  refer- 
ence to  the  evidence,  and  do  not  trench  on 
matter  of  fact. 

Tbe  second  bill  dlscloBes  tbat  a  witness 
bad  testified  "tbat  the  prisoner  had  not 
only  left  the  whereabouts  of  the  crime  and 
his  home,  but  that  be  was  Informed  Uhat 
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he  had  gone  to  VancevlUe  and  Tyler,  Tex., 
after  leaving  tbe  scene  ot  his  crime,  under 
an  assumed  name."  After  this  evidence 
had  been  written,  it  was  objected  to  as 
being  hearsay.  Granted  thattheobjectlon 
can  now  be  heard,  the  evidence  la  compe- 
tent; the  perpetrator  bad  fled.  The  wit- 
ness, as  explunatory  of  bis  purHnlt,  stated 
what  Informatlun  he  received  at  tbe  vari- 
ous places,  by  which  he  was  enabled  to 
follow  up  and  captore  the  accosed.  The 
flight  Is  made  evident  by  the  action  ot  tbe 
accused  In  leaving  bomeimmedlately  after 
tbe  crime.  Tbe  effect  of  the  evidence,  and 
not  Its  admissibility,  wasaproper  subject 
for  consideration. 

Tbe  third  bill  of  exception  relates  to  the 
cross-examination  by  the  state  of  a  wit- 
ness for  the  defense,  who  bad  testlfled  in 
chief  to  the  good  character  ot  tbe  accused. 
Ho  was  asked  if  it  was  not  a  general  re- 
port tbat  be  was  an  ex-convlct.  Tbe 
question  was  not  propounded  for  tbe  pur- 
pose ot  establishing  a  particular  tact,  but 
to  test  the  knowledge  of  the  witness  as 
to  what  his  neighbors  said  of  the  accused, 
and  to  put  In  evidence  bis  bud  reputation. 
In  order  to  grant  a  new  trial  on  the 
ground  of  the  improper  admission  of  evi- 
dence the  application  must  etttabllsh  a 
ground  which  operated  to  the  prejudice  ot 
the  accused.  Stepb.  Dig.  Ev.  The  wit- 
ness In  answer  having  stated  tbat  he  only 
knew  the  prisoner  as  a  servant,  the  ques- 
ton  propounded  does  not  vitiate  the  Judg- 
ment, Judgment  afflrmed. 

(«  Xa.  Ann.  1019) 

HA.BTIN  V.  Walerr  Bt  al.  (No.  208.) 

(Sumrrma  Court  qf  Louiaitma.  Oak.  88,  ISSL 
48  La.  Ann.) 

HOHBSTBAD  BSXSIIPTIOITB— RiPBAL— liOSfl  OV  HOKl- 
9TBJLD—KStKim  OS  FOBUO  LUTDB — RbS  JDDI- 

1.  AU  homestead  exempUons  aooolred  linoa 
the  adoption  of  tbe  constitatlon  of  187B  mtut  uon- 
form  to  the  oonditloos  and  reqnlremanta  impnnnfl 
by  tbat  InstnunenL 

S.  While  the  ooDstltotion  preserved  Intact 
homestead  rights  acqaired  nnder  {nior  laws  be- 
fore tbe  date  of  Ita  adoption,  as  to  future  home- 
steads  it  ropealea  those  laws  In  so  far  as  tbey 
were  Inconsistent  with  tbe  reqnhrements  of  the 
oon8titnti(m. 

8.  The  conditions  of  bona  Jide  ownerablp  and 
actaal  reBidenoe  are  essential  to  tbe  creation  and 
maintenance  of  any  homestead  exemption  since 
the  date  of  the  oonstitntion,  and  when  such  coo- 
ditions  oeaae  toexisttheazemptlonfalls;  and  this 
applies  equally  to  homestead  entrieB  on  the  pub- 
lic lands  of  the  state  nnder  Act  81  of  1871  and 
AotMof  1888. 

4.  Denis  V.  O^e.  40  La.  Ann.  888,  4  Soatb. 
Rep.  8,  affirmed,  holding  that  a  Judgment  sub- 
tainlng  a  claim  of  homestead  exemption  Is  no 
bar  to  Bubseqaent  action  to  subject  the  same  prop- 
erty  to  ezecution,  on  allegation  and  proof  that 
the  essential  oonditians  on  ivhlob  the  Judgment 
was  baaed  have  been  changed  and  loeL 
iaifilalm*  bu  0w  CotHt.) 

Appeal  from  district  court,  purlsh  of 
Caddo;  S.  L.  Taylor,  Judge. 

Suit  by  W.  A.  Martin  against  E.  O. 
Wa'ker  and  Simon  Heruld  to  have  a  cer- 
tain Judgment  declared  void.  Judgment 
fur  plaintlir.  Defendants  appeal.  Af- 
firmed. 

Wise  A  Herndoo,  tor  appellants. 

(1)  The  action     a  creditor  to  have  a 
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SadgmeDt  recognlilng  a  homestead  In  fa- 
vor of  bis  Jadgment  debtor  declared  Inop- 
eratlTe  and  void  for  tlie  reason  tbat  the 
eondltloos  wtaicb  were  the  motives  of  the 
Jadgment  have  ceased  to  exist,  rests  on 
the  principle  that  something  has  hap- 
pened since  the  rendition  of  the  ladgraeot 
which  destroys  the  effect  of  the  Judgment. 
Denis  r.  Oale,  40  La.  Ann.  286,  4  South. 
Bep.  3. 

(2)  A  judgment  cannot  be  set  aside  and 
declared  of  no  effect,  when  aanit  ia  bronght 
for  that  purpose,  when  the  same  condi- 
tions exist  when  salt  la  bronght  as  when 
Judgment  was  rendered,  as  it  Is  iraadjudl- 
CHta.  Bnrehard  v.  Parker,  La.  Ann.  88; 
82  La.  Ann.  686. 

(8)  Prescription  of  one  year  la  applicable 
to  BuitB  brongbt  to  have  Jndgments  de- 
clared null  and  void. 

(4)  A  Judgment  between  same  parties, 
flame  cause  of  action,  and  same  (acts.  Is 
res  adjudiciita,  and,  when  pleaded,  should 
be  sustained.  Succession  of  McDouogh, 
24  La.  Ann.  88;  Burcbard  v.  Parker,8ii  La. 
Ann.  685;  Bewail  v.  Scott.  86  La.  Ann. 
663. 

(5)  State  of  Looifllana  has  a  right,  un- 
der the  act  of  eongreas,  to  dispose  of  Us 
public  domatnr  under  any  condition  it  may 
aee  proper,  when  the  act  of  congress  mak- 
ing the  grant  to  the  state  so  provides. 
Bev.  St.  Itm),  p.  669,  S  2. 

(6)  Act  No.  21  of  1871,  and  Act  64  of  18R8, 
to  secure  homestead  to  actual  settlers  on 
public  lands  of  tbestate.and  providing  that 
said  lands  shall  in  no  event  be  liable  for 
any  debt  created  previous  to  the  Issuance 
of  apatent  tberefor,are  valid  and  binding, 
and  do  not  violate  the  constitution  of  the 
state  or  of  the  United  States.  UibHon  v. 
Chouteau,  18  Wall.  02.  see  page  9U:  21 
Minn.  167;  Patton  v.  Blchmond,  28  La. 
Ann.  795. 

.  ■/.  Hbary  Sbepberdy  for  appellee. 

(1)  The  foundation  of  public  policy  is 
eommon  boneaty.  "The  fallacy  lies  In 
supposing  the  property  to  be  that  of  tbo 
family. "  The  property  of  a  debtor  is  the 
common  pledge  of  all  his  creditors.  Nu- 
gent V.  Carnth.  82  La.  Ann.  444. 

(2j  Theword5i"ln  anyevent"can  receive 
no  greater  force  than  the  word  "per- 
manent," and  to  construe  these  words  to 
m^an  "forever"  would  be  void  on  the 
ground  of  public  policy.  10  Sup.  Ct.  Bep. 
846. 

Homestead  laws  are  Inoperative  against 
prior  debts,  because  sncb  exemptions  Im- 
pair the  obligations  of  a  contract  by  de- 
stroying tbe  remedy.  Edwards  v.  Keasy, 
98  D.  8.  600;  Martin  v.  Kilpatrick.  80  La. 
Ann.  1^4;  Fool  v.  Cook,  84  La.  Ann.  882; 
Succession  of  Furulsa.  Id.  1018;  Kinder  v. 
Lyons,  30  La.  Ann.  718;  Taylor  v.  Saloy, 
38  La.  Ann.  63. 

Tbe  debtor  who  claims  mast  combine  in 
him  at  least  three  conditions:  He  must 
oecopy  it  as  a  residence,  he  must  own  the 
prop^y,  and  must  have  a  family  depend- 
ent npon  him  for  support.  A  Judgment 
declaring  property  as  hie  homestead,  based 
on  these  conditions,  will  cease  to  hare  ef- 
fect, and  become  Inoperative,  against  Ju- 
dicial mortgBges  as  soon  as  any  one  of 
these  coudltions  ceases  to  exist.  Tbn  Judi- 
cial mortgage,  wtaicb  baa  bfeu  properly 


inscribed  against  the  owner  of  property 
recognised  as  his  homestead,  and  wtaicb 
was  dormant,  becomes  executory  against 
the  property  even  in  tbe  hands  of  a  ttalrct 
possessor  by  virtue  of  a  sale  from  the  orig- 
inal owner.  Denis  v.  Oayle,  40  La.  Ann. 
286,4  South.  Bep.  3;  Hebert  v.  Mayer,  42- 
La.  Ann.  889,  8  South.  Bep.  590. 

It  is  immaterial  by  virtue  of  what  law 
a  homestead  Is  acquired.  To  maintain  It^ 
tbe  three  essential  conditions  of  owner- 
ship, occupancy,  and  some  member  of  bl» 
family  dependent  on  him  forBnpport,mnat 
co-exist  contiauously. 

Fennbr,  C.  J.  Plaintiff  is  the  holder  of 
a  judgment  against  defendant  E.  O. 
Walker,  rendered  and  recorded  as  a  Judi- 
cial mortgage  Id  1886.  In  1889  plaintiff 
issoed  a  S.  fa.  on  his  Judgment,  under 
wblrh  a  tract  of  land  belonging  to  Walker 
was  selEed.  Walker  thereupon  brought 
an  Injunction  suit  to  restrain  the  sale, 
averring  In  his  petition  that  he  "  had  ac- 
quired the  property  by  homestead  entry 
under  the  laws  of  Louisiana,  as  shown  by 
bis  patent;  that  said  laud  is  now  owned 
and  oci*apled  by  him  In  good  faith  as  a 
bomeatead.  and  he  has  a  family,  and  has 
complied  with  all  the  requirements  of  law 
to  obtain  a  homestead  from  the  publle 
domain  of  the  state,"  etc.  Issue  was 
Joined,  and  trial  had,  resulting  in  a  Judg- 
ment perpetuating  the  Injunction,  and  de- 
creeing the  property  "  to  be  free  from  any- 
lucnmbrance  resulting  from  said  Judg- 
ment or  debt,  or  from  tbe  recordatioir 
thereof."  Some  15  months  after  the  ren> 
ditlon  of  above  Judgment  Martin  Institut- 
ed the  present  action.  In  which  he  seeke- 
to  have  the  said  Judgment  decreed  to  be 
inoperative  and  of  no  effect,  on  tbe 
ground  that  facts  npon  which  the  Judg- 
ment of  exemption  was  baaed  bad  ceased 
to  exist;  the  said  Walker  having  sold  the 
property  therein  claimed  as  a  homestead, 
and  having  also  .removed  therefrom  and' 
ceased  to  occupy  It.  The  alleged  pnr^ 
chaser,  Herold,  was  Joined  as  a  party. 
Herold  filed  an  exception  of  mlsjolnder- 
and  of  prematurity,  based  on  the  ground 
that,  as  a  third  possessor,  he  was  entitled 
to  tbe  demand  and  notice  required  by  law 
in  an  hypothecary  action.  This  la  not  the- 
hypotbecary  action.  It  does  not  Invoke- 
ihe  seizure  or  sale  of  the  proi>erty.  It 
simply  seeks  to  move  out  of  the  way  a 
Judgment  wliich  stands  as  an  obstacle  to 
any  proceedings  whatever  for  the  enforce- 
meot  of  the  creditor's  right  or  claim  of 
right.  If  plaintiff  should  socveed  In  bla- 
preseut  action  he  would  stilt  be  remitted 
to  his  hypothecary'  action,  and  Herold^ 
would  be  entitled  to  all  bis  rights  as  a 
third  poaseasor.  We  agree  with  the  dis- 
trict Judge  that  he  has  no  caase  tn  com- 
plain of  being  made  a  party,  and  tbaa  al- 
lowed to  contesttbepreeentsnlt,  the  claim 
in  which  vitally  affects  bis  interests.  Tbe 
plea  of  na  a^adtcatu,  based  on  tbe  for* 
mer  Judgment,  was  rightly  overruled. 
Tbe  Issnes  In  the  two  cases  are  radically 
different.  In  the  first.  Walker  claimed- 
a  homestead  exemption  baaed  upon  the 
allegations,  among  others,  that  he  was 
the  bona  fide  owner  and  occopant  of  ttae- 
property  claimed  as  bis  bomeatead;  antf 
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ander  theBtate  of  facts  tbe  JuilsmeDt  de< 
creed  the  exemption.  Now  Martin  allegea 
that  be  bae  aiace  parted  with  both  own- 
erablp  and  occapaDcy,  and  the  iBsue  la 
whether  the  bomeatMd  exemptlr^ii  con- 
ttnnea  or  bas  been  lout.  We  have  bu  re* 
«ently  considered  the  nature  and  ettectot 
such  ]Qd8*m6nt  that  nothing  more  Is  nec- 
essary than  to  qaote  onr  former  lan- 
KoaKo:  "Plalutlfl  does  not  In  any  manner 
qneBtlOD  the  correctness  of  the  judgment 
In  Its  disposition  of  the  Isaaes  then  tea* 
dered  to  the  coort  for  Bolntlon;  hence  he 
does  not  put  at  Isenethe  right  of  Gayle 
to  bla  homestead,  as  therein  recogniied, 
ooder  the  conditions  and  ctrcomstances 
then  existing.  His  coatentloD  Is  simply 
that,  the  reasons  on  which  the  Judgment 
waafoonded,  and  from  which  It  derlTed  Its 
vitality,  having  ceased  to  exist,  thujudg- 
ment  Itaelt  haa  become  extinct,  without 
force  or  effect  or  life.  The  Issues  wblcb  he 
now  tenders  had  no  being  or  existence  at 
tbe  time  the  judgment  was  rendered ; 
hence  they  w^re  no  elements  In  tbe  con- 
sideration of  tbe  cauBe,  and  therefore  tbe 
judgment  could  not  be  rea  adjudtcata  as 
to  his  present  cause  of  action."  Denis  v. 
Oayle,40La.  Ano.  288,  4  South.  Rep.  8; 
CalTit  wmiama,  86  La.  Ann.  822;  Le- 
mnnler  McCearly,  87  La.  Ann.  188.  The 
same  anthorltles  equally  dispose  of  the 
plea  ol  prescrljitlon  against  the  action  of 
nullity,  and  eatabUsb  that  this  la  in  no 
sense  an  action  ot  nnlllty  of  the  former 
judgment. 

This  brings  na  to  the  laanes  of  tact  and 
of  la  w.  So  far  as  the  facte  are  ooacemed . 
we  content  ourselves  with  the  statement 
that  the  evidence  In  the  record  conelnslve* 
1y  sustains  the  findings  of  tbe  Judge  a  qus, 
and  establishes  that  Walker  bas  sold  the 
land  In  controversy  wltb  a  pact  of  re- 
demption, and  has  abandoned  his  occu- 
pancy of  and  residence  on  tbe  place.  II 
the  homestead  exemption  claimed  by  d»* 
fendwt  Is  goremed  by  the  conatltutlon  of 
1870  and  the  laws  passed  In  pursuance 
thereof,  there  cannot  be  a  shadow  of  ques- 
tion that  it  is  lost  and  destroyed.  We 
cannot  express  our  view  ol  the  law  more 
tersely  Uian  by  quoting  from  a  recent  de- 
cision: **  Under  tbe  plainest  rules  of  con- 
■stmction  the  debtcn:  who  claims  the  ex- 
'emption  mnat  combine  in  himself  four  in- 
dispensable conditions:  (I)  He  must  he 
the  boos  ede  owner  of  the  land.  (2}  He 
must  occupy  the  premises  as  a  residence. 
(8)  He  must  hare  a  family,  or  person  or 
persons  dep«ident  on  blm  for  support. 
{4)  Tbe  property  must  not  exceed  iu  value 
93,000.  Nnmerona  adjudications  of  this 
■court  are  authority  for  the  assertion  that 
tbe  absence  of  any  one  of  these  conditions 
will  defeat  his  claim  tor  exemption,  and 
that  to  entitle  him  to  tbe  boinestead  all 
the  conditions  must  co-exist  at  the  very 
time  that  the  claim  is  propounded.  Tilton 

VIgnee.  88  La.  Ann.  340;  Qalllgar  v. 
Payne,  84  La.  Ann.  1057 ;  Bossier  t.  Raines, 
87  Lti.  Ann.  268.  Hence  It  follows  that 
If,  snbsequen tly  to  the  Judgment  which 
Kcogniiea  the  nemptlon,  any  one  or  all 


of  tbe  conditions  which  were  required  to 
Justify  its  rendition  sbould  cease  to  exist, 
the  right  to  the  homestead  must  tall." 
Denis  T.  Oayle.  40  La.  Ann.  390.  4  8outh. 
Rep.  8.  D^endant,  howera-,  claims  that 
the  homestead  exemption  claimed  In  this 
case  la  not  governed  by  tbecfmstftutlon  ot 
1870,  but  arises  nnder  and  Is  governed  by 
the  provisions  of  Act  21  of  1R71,  and  Act  64 
of  1888,  amending  and  re-enacting  tbe  for- 
mer, which  Is  entitled  "An  act  to  secure 
homesteads  to  *tbe  settlers  on  the  public 
lands  ot  the  state;*  and  they  rely  on  the 
tollowtng  section,  contained  in  both  acts; 
"That  no  lands  acquired  nnder  the  pro- 
visions ot  this  act  shall  In  any  event  be- 
come liable  to  the  Batisfactlon  of  any  debt 
or  debts  contracted  prior  to  the  Issuing 
ot  the  patent  therefor."  We  do  not  And  it 
necessary  to  express  any  opinion  upon  the 
original  validity  ol  this  provision,  nor  on 
the  question  as  to  whether,  upon  consid- 
eration ot  the  whole  act,  the  exemption 
was  to  continue  beyond  tbe  term  of  the 
settler's  ownership  and  occupancy;  nor 
as  to  the  rights  of  patentees  under  the  act 
ot  1871,  nnder  patents  Issued  prior  to  the 
constitution  of  1870.  In  this  case  tlie  en- 
try, settlement,  and  patent  were  all  made, 
and  the  faonwatead  acqnired,  after  the 
adoption  of  theconstltntion  otllfTO.  We 
hold,  with  tbe  district  Judge,  that  this 
fart  subjected  the  homestead  to  tbe  pro- 
visions of  that  instrament,  and  to  all  tbe 
conditions  imposed  thereby  as  essential  to 
tbe  creation  and  maintenance  of  a  valid 
homeetead  exemption.  We  are  perfectly 
clear  that  tbe  constitntion  Intended  to 
make  exclusive  provision  for  tbe  nature 
and  extent  of  future  homestead  exemp- 
tlons,  and  the  conditions  on  which  they 
shtiuld  exist.  This  concluelvely  appears 
from  the  following  clause  of  article  220: 
"Rights  to  homesteads  or  exemptions  un- 
der laws  or  contracts,  or  (or  debts  exist- 
ing at  the  time  ot  tiie  adoption  of  this 
constitution,  shall  not  be  Impaired,  re- 
pealed, or  affected  by  any  provision  of 
this  constitntion,  or  any  laws  passed  In 

gnrauance  thereof. "  It  could  not  have 
een  necessary  thus  carefully  to  protect 
rights  acquired  under  prior  homestead 
laws,  and  existing  at  the  date  ol  the 
adoption  ot  the  constitution,  if  It  had  In- 
tended that  such  laws  should  continue  op- 
erative for  tbe  future,  and  authorize  the 
continued  creation  of  homesteads,  inde- 
pendent of  the  constitutional  regulations. 
It  Is  apparent  that  prior  laws,  In  so  far  as 
they  were  Inconsistent  with  tbe  provisions 
ot  the  constitution  and  as  to  future  home< 
scead  exemptions,  wererepealed.  If,  tbere- 
fore,  the  acta  referred  to  of  1871  and  1888 
dispense  with  the  conditions  prescribed  by 
the  constitution  as  to  future  homesteads, 
they  are,  to  that  extent.  In  conflict  with 
tbe  constitution,  and  inoperative  and 
void.  If  they  do  not  dispense  wltb  those 
conditions,  tbe  latter  must  be  complied 
wltb.  On  either  hypothesis,  the  defend- 
ant's case  Is  untenaole,  and  the  diatiict 
Judfie  did  not  err  In  r^ecting  their  preten- 
aloas.  J.udgment  affirmed. 
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Taylor  v,  Marshall.  (No.  317.) 

(Supreme  Court  of  LtmMana.  Oot.  23,  1891. 
4S  La.  Ann.) 

Tutor's  Bond  — Aocodht— Houolooatton — Ex- 

PBRT  EVIDBNCB— MORXGASSB  — ImPEOTBMBMTB — 
PbORATIHQ  VAI.DBS. 

1.  The  tutor's  bond  was  recorded.  He  filed  an 
aoooantof  tntorsliip.  Id  thejadgment  of  bomolo- 
eation  the  minor's  mortgage  was  oot  meDtiooed. 
It  was  Dot  thereby  affected,  bat  retained  Its  foroa 
and  effect. 

3.  The  testimony  of  witnesses  who  testify  as 
experts,  being  contradictory,  should  be  weighed, 
and  the  best-supported  Inference  adopted. 

8.  In  prorating  TaLues  between  the  makers 
of  Improrements  on  lands  and  olalmants  of  a 
moTt^e  thereon,  the  respeotiye  Talues  of  tike 
land  and  the  improvements  areasoertaioed.  The 
seizing  creditor  receives  the  valae  which  the  land 
bears  relatively  to  the  amount  of  the  sale,  and 
the  defendant  the  valae  of  the  improrementB 
eoasidered  In  the  same  wi^. 
(SvUtOnu  hy  the  Court.) 

Cross-appeals  from  district  court,  parish 
ol  Bosslpr;  J.  T.  Boonb,  Judge. 

Action  by  Mary  R.  Taylor  and  husband 
aRalnst  Emma  S.  Marshall  tu  enforce  a 
mortgage  against  certain  lands.  Judg- 
ment for  plaintlfTs.  Both  parties  appeal. 
Affirmed. 

J.  R.  Pblpps,  J.  A.  W,  Lowt7t  and  Jo&ii 
Yoang,  for  plalntiOs. 

(1)  A  Judgment  n^tber  creates,  adds  to, 
nor  detracts  from  the  Indebtednesa  of  a 
party.  It  only  decrees  It  to  exist,  Bxes 
the  amount,  and  secures  to  the  suitor  the 
means  of  enrorclng  Itspaymcnt.  If,  under 
the  law,  the  debt  create  a  privilege  pr 
mortgage,  such  privilege  or  mortgage  ex- 
ists Independent  of  the  Judgment  rendered 
upon  It.  Oustine  v.  Bank,  10  Rob.  (La.) 
412,  418;  Holmes  r.  Holmes,  9  Bob.  (La.) 
118;  Drake  v.  Drake,  1  La.  Ann.  .MS;  Par- 
ker V.  Starkweather,  7  Mart.  (N.  S.)  887, 
840;  HiU  y.  Bourcler.  29  La.  Ann.  841,  845; 
Nicholson  t.  Bank.  27  La.  Ann.  869. 

(2)  A  third  possessor,  evicted  by  a  mort- 
gage creditor,  can  claim  for  bis  expenses 
and  impruvementa  only  to  tbe  amoant 
of  tbe  increased  value  which  la  tbe  result 
of  tbe  improvements  made.  Linn  v.  Dee, 
S3  La.  Ann.  217. 

(3)  The  Increased  valne  Is  the  difference 
between  what  the  Immovable  would  be 
worth  on  the  day  of  adjudication  or  evic- 
tion ander  tbe  selsure  It  the  Improvements 
had  not  been  made  and  the  price  which  It 
brings  (or  would  bring)  at  the  sale.  88 
La.  Ann.  217. 

(4)  When  the  expenses  incurred  by  the 
tblrd  possessor  are  less  than  the  Increased 
value,  he  can  only  recover  an  amount 
equal  to  his  expenses,  and  not  one  equal  to 
the  enhanced  valne.  88  La.  Ann.  217. 

(5)  From  tbe  date  of  the  service  on  the 
third  puBsessor  of  the  notification  of  the 
order  of  seliture,  he  Is  liable  (or  the  profits 
and  Income  of  the  mortgaged  property. 
CivU  Code,  arts.  8407,  8408. 

(6)  Tbe  purchaser  of  theestateburdened 
with  a  mortgage,  when  sued  In  an  hypoth- 
ecary action,  can  set  upnodetenseagalnBt 
the  Judgment  which  his  vendor  could  not 
have  set  op.  Gallagher  v.  CkmarregatloD, 
86  La.  Ann.  829. 

(7)  An  inscription  ol  the  minor's  mort. 
gage  preserves  the  mortgage  during  the 
entire  tDtorahlpt  tboDgh  U  continues  lor 


(La. 


more  than  10  years;  but,  !f  not  reln- 
scrlbed  within  10  years  after  its  termina- 
tion, the  mortgage  will  perempt,  Lemee 
V.  Thompson,  84  Ln.  Ann.  1041;  Civil  Code, 

art.  3369. 

(8)  When,  after  tbe  minor's  mortgage 
has  been  preserved  by  the  required  l^al 
inscription,  and  he  has  attained  bis  ma- 
jority, and  a  liquidation  ol  bis  tutor's 
indebtedneira  to  him  by  a  Judgment,  the 
Inscrlptiun  of  this  Judgment  Is  sufficient 
to  preserve  his  mortgage.  Smith  v.  Joha* 
son,  85  La.  Ann.  943. 

(9)  Any  act  ander  which  a  party  claims 
Is  evidence  against  him,  not  only  as  to  Its 
particular  object,  bat  as  to  all  recitals  r^ 
fating  thereto.  Pllcber  v.  Prewltt,  10  La. 
Ann.  568. 

(10)  Declarations  in  authentic  acts  bind 
the  parties,  and  may  be  used  againstthem 
by  third  persona.  MUIandrue  v.  Jury,  8 
Mart.  (N.  S.)  184. 

(11 )  Notice  to  a  former  owner  as  to  any 
matters  connected  with  the  property  wlU 
bind  one  who  subsequently  acquires  It 
from  bira.  Linton  v.  GuUlotte,  10  Rob. 
(La. )  8.'>7. 

(12)  One  notcharglngtbosnunder  whom 
be  claims  with  fraud  la  bound  by  their  ad- 
mlsdlou.  Leefev.  Walker,  18  I^.  1;  Brooks 
V.  Murria,  6  Rob.  (Id.)  176. 

(13)  All  the  parties  to  a  deed  are  bound 
by  the  recitals  therein,  whether  privies  in 
law,  privies  In  blood,  or  privies  in  estate* 
and  such  recitals  are  conclaslons  against 
them. 

(14)  The  legal  mortgage  Is  that  which 
Is  created  by  operation  of  law,  (Civil  Code* 
art.  3287;}  and,  being  general  In  Its  nat> 
□re,  it  binds  all  tbe  property,  present  and 
future,  of  the  debtor,  (Id.  art.  8288.) 

(15)  Tbe  legal  mortgage  of  tbe  minor 
on  tbe  property  of  his  tutor  aflects  all  the 
immovable  property  of  tbe  tutor  from  the 
day  of  hie  appointment,  even  tbe  prop- 
erty which  be  aold  before  tbe  rights  of  the 
minor  against  bim  had  arisen  into  exist* 
ence.  Sklpwltb  t.  Olatbathany,  84  La. 
Ann.  28. 

(16}  The  eoDstitntlonal  convention* 
whlcn  provided  for  the  registry  of  mort- 
gages previously  tacit,  was  nut  designed 
to  change  the  established  jurlsprudt^nce, 
but  to  put  parties  dealing  with  the  totor 
on  their  guard,  and  to  protect  the  later> 
est  of  the  minor.  84  La.  Ann.  83. 

(17)  Tbe  law  is,  and  always  has  been* 
that  minors  have  a  legal  mortgage  upon 
the  property  of  their  tutors  from  the 
day  of  their  appointment  until  the  liqui- 
dation and  settlement  of  their  flnal  ac- 
count. 84  La.  Ann.  28;  Civil  Code,  art. 
8814.  The  registry  does  not  liquidate  the 
amount  appearing  in  it,  but  warns  third 
persops  that,  on  a  settlement  with  their 
tutor,  tbe  minors*  claim  may  rise  to  the 
amount  stated  in  tbe  registry.  84  La. 
Ann.  84. 

(18)  A  third  possessor  of  property  bur- 
dened with  a  minor's  mortgage  by  the 
amount  due  by  his  tutor,  and  duly  Itqnl- 
dated,  cannot  be  heard  to  say  he  had  no 
notice  ol  mortgage  when  the  tutor's 
bond  has  been  duly  rendered  In  conlorm- 
Ity  with  the  reqolrements  of  law.  84  La. 
Ann.  34. 

(18)  Tbe  possessor  in  good  (altii  owea 
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rent  only  from  the  InetltotloD  of  tbetiolt, 
and  Is  entitled  to  thevoloe  of  his  Improve- 
mentB,  wli^b  legal  Interest  from  the  time 
he  made  them.  Duffltho  v.  Mayo,  27  !«. 
Ann.  898. 

(20)  A  posseasor  In  bad  faith  owes  rents. 
French  v.  Bach,  26  La.  Ann.  73;  Walworth 
V.  Stevenson,  24  La.  Ann.  251-m 

(21)  A  pQSseesurin  bad  faith  la  liable  for 
rents  and  proflts,  bat  Is  not  entitled  to 
compensation  for  improvements.  Lonqoe, 
Dig.  p.  561,  No.  18. 

(22)  And  the  possessor  In  bad  faith  Is 
one  who  possessea  as  master,  but  who 
aasumee  this  qaality  when  he  well  knows 
that  be  has  no  title  to  the  thtuff,  or  that 
bis  title  Is  vicious  and  defective.  CSvll 
Code.  art.  3452. 

(23)  The  rlKhts  which  are  peculiar  to 
the  pusflessor  In  good  faith  are  the  rights 
wbleh  SQCb  a  pussessor  has  to  gather 
for  his  benefit  the  fruits  of  the  thing  until 
It  is  claimed  by  the  owner,  without  being 
bound  to  account  for  them  except  from 
the  time  of  the  claim  for  restitution. 
Civil  Code.  art.  8453.  par.  1. 

(24)  A  right  which  the  possessor  in  bad 
faith  has  in  conimon  with  the  possessor 
lo  good  faith  Is  to  be  considered  provls. 
lonsJly  the  owners  of  the  thing,  so  long 
as  It  Is  Dot  reclaimed  by  the  true  owner 
or  person  entitled  to  reclaim. 

J.  A.  Snider  and  Jonnnea  Smltb^  for  de< 
tend  ant. 

Bbbauz,  J.  This  la  an  hypothecary  ac- 
tion to  entorcea  mortgage  against  certain 
lands  owned  by  the  defendant.  Defend- 
ant filed  an  exception.  In  which  it  Is  al- 
leged that  in  the  Judgment  plaintiff  seeks 
to  enforce  her  mortgage  is  not  n>cognlzed 
or  maintained ;  that  she  has  by  casua 
omlsaas,  or  by  Intendment,  waived  or  re- 
noanced  her  mortgage.  Tbe  plaintiff  was 
the  ward  of  J.  O.  Piatt.  At  her  majority 
he  filed  an  account  of  tutorship,  showing 
an  Indebtedness,— 93,781.10.  The  account 
was  homologated  In  the  nsaai  form,  with- 
out special  reference  to  the  mortgage,  by 
which  this  amount  la  secured  as  to  its 
payment.  The  tutor's  bond  has  been  duly 
recorded,  and  Is  in  evidence.  The  nature 
of  tbe  debt  secures  the  mortgage.  It  ex- 
ists without  tbe  necessity  of  Its  mention 
In  the  Judgment  homologating  the  tutor's 
account.  The  mortgage  claimed  is  ex- 
tant, and  bears  on  the  defendant's  prop- 
erty. The  defendant  pleads  in  recon- 
vention for  tbe  value  of  bis  Improve- 
mrats.  They  are  alleged  to  be  Taluable, 
and  to  have  greatly  Improved  tbe  place. 
Judgment  was  rendered  In  favor  of  the 
plaintiff  for  the  sum  claimed,  and  recog- 
nising her  mortgage.  To  satisfy  the 
amouot  decided  to  be  due  of  the  demand 
In  reconvention,  it  was  ordered  that 
plaintiff  be  allowed  one-fourth  of  tbe  en- 
tire proceeds  of  tbe  sale,  not  to  exceed  the 
amount  of  her  claim,  and  the  defendant 
the  remaining  three-fourths  of  such  pro- 
ceeds. The  plaintiff  and  the  defendant  ap- 
peal from  the  judgment. 

A  number  of  witnesses  have  testified  to 
establish  the  value  of  the  place  on  which 
tbe  mortgage  bears.  The  diNerence  In  the 
estimates  la  great,  and  Tories  from  small 
amoants  to  considerable  sums.  To  com- 
T.10BOJial5— 24 


mence  from  the  first,  with  qnestlons  o( 
value,  we  note  that  on  the  13th  day  ot 
September.  1881,  J.  U.  Piatt,  the  mort- 
gage debtor,  sold  this  land  for  fl.OOO.  It 
was  sold  for  93,000  In  Mav,  1882;  In  1S8& 
for  $4,060;  In  1886  for  96,000:  In  1887,  In 
February,  9^,000;  in  1887,  In  Jnly.lt  was 
sold  to  the  defendant  for98,600.  The  tore- 
Kolng  prices  can  be  safely  consulted.  As 
the  eutiaucement  In  the  value  of  the  land 
Is  not  entirely  owing  tothelmprovements, 
but  In  part  to  the  Increase  In  the  value  nt 
land,  we  will  consult  tbe  testimony  of  the 
wltneases  to  ascertain  the  value  of  e&ch. 
They  testify  that  the  improvements  were 
comparatively  of  little  value  when  the 
place  was  owned  by  Piatt,  the  Judgment 
debtor.  Oneof  ^be  witnesses  for  the  plain- 
tiff teatifies  that  they  were  worth  two 
dollars  an  acre.  This  Is  tbe  highest  esti- 
mate. The  witnesses  far  the  defendant  fix 
It  considerably  lees.  All  the  witnesses  dif- 
fer materially  about  the  number  of  acres 
nf  land  cleared  alnca  thePlaCt  snie.  Those 
for  tbe  defendant  state  a  larger  number 
than  those  for  the  plaintiff.  We  conclude 
that  more  than  240  acres  were  cleared  since 
the  sale.  The  expense  of  cutting  down 
trees  and  clearing  tbe  land  for  cultivation 
is  estimated  by  different  witnesses.  Some 
have  fixed  the  amount  at  96  an  acre, 
others  at  97,  others  at  91J5  and  917.  There 
Is  as  much  divergence  in  the  estimate  of 
tbe  valne  of  the  building  Improvements 
and  tbe  machinery.  Some  of  the  wit- 
nesses have  fixed  It  at  more  than  93i&00, 
others  at  considerably  less.  In  Hue  with 
these  estimates,  the  witnesses  have  testi- 
fied as  to  a  pro  rata  valne  of  the  Improve- 
ments and  of  the  land.  Tbe  value  of  the 
land  unimproved  was  estimated  at  95  by 
five  of  the  witnesses, and  nt  920  Improved. 
Several  of  the  witnesses  have  testified  to 
less.  Allowing  for  tbe  Inerease  In  ihe 
value  of  the  lands  owing  to  otber  causes 
than  tbe  Improvements,  we  conclude  that 
the  Judgment  of  tbe  district  court  does 
substantial  Justice  In  the  estimate  adopt- 
ed. We  do  not  understand  that  the  prin- 
ciple of  prorating  values  between  the  mak- 
ers of  improvements  on  lands  and  claim- 
ants of  mortgages  thereon — both  In  good 
faith— la  aerlonuy  opposed.  Article  8407  of 
the  Civil  Code  Is  clear  upon  the  subject, 
and  leaves  noroom  tor  construction.  See, 
also,  Oxford  v.  Barron,  48  La.  Ann.  — ,  9 
South.  Bep.  479.  Judgment  afllrmed,  at 
appdlant'a  and  appellee's  cost  Jointly. 


  («  lA.  Ann.  1062) 

Chaffe  et  &J.  T.  Magsenzib.   (No.  816.) 

(SwprwM  Cowrt  of  LoutaUma.  Oct  W,  ISU. 
M  La.  Ami.) 

Wboitgfdi.  Attaceoibiit  -~  Action  vob  Damagh 
— EvmBMOB  or  Otfbr  to  Cohprohisb— Areu- 

OATION  OF  FATUBMT— AFPSAL-BoND. 

1.  Where  the  errors  In  the  transcript  are  not 
impotablQ  to  the  appellant,  the  appeal  will  not 
be  dismissed. 

2.  The  Code  of  Practice  does  not  require  that 
the  bond  for  the  appeal  shall  have  tiie  amount 
fixed  in  reference  to  the  amount  claimed  or  the 
value  of  the  property  seized  under  a  writ  of  at' 
tachment 

8.  When  the  Judgment  is  for  the  amount  of 
the  debt  claimed  and  damages  for  the  wrongful 
suing  out  of  the  attachment,  the  amoants  to  ex- 
tinguish each  other  pro  tanto,  the  appeal-bcmd 
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whlcb  Is  f^ven  In  reference  to  flw  Judgment  Is 
not  a  Ttdontary  execution  or  acqatesoence  in  the 
same. 

4.  In  order  to  maiDtaln  an  attaobment  there 
most  Im  some  proof  that  at  the  time  the  writ  Is- 
sued the  defeiulant  had  done  or  was  aboat  to  do 
the  act  charged.  The  intent  must  also  exist  to 
defraad  or  to  give  an  unfair  preforence.  But 
this  iutent  can  only  be  prored  by  the  acts  of  tbe 
defendant  and  the  conoluslons  to  be  draw  from 
them. 

5.  Where  tbe  defendant  makes  proposals  to 
tlie  plaintifl  to  pi-eveot  suit  against  mm  in  nego- 
tiating for  a  compromise  or  settionent  of  the 
debt,  the  olter  cannot  be  used  inevidenoe  against 
the  defendant,  unless  there  is  some  fact  or  dls 
tinQt  liability  admitted. 

A.  Where  the  plaintiff  by  rule  prays  for  the 
prodnotion  of  books  and  papers  of  the  defendant, 
and  he  answers  that  they  are  not  in  bis  posses- 
sion or  oontrol,  and  no  effort  Is  made  to  trarerse 
or  oontradiot  the  answer,,  and  In  the  progress  of 
the  trial  tbe  defendant  ascertains  where  they 
are,  and  produces  them,  and  offers  them  In  oti- 
dence,  this  Is  a  substantial  compliance  with  the 
order,  altboagh  ther^  may  be  a  well-sronnded 
SDBptoion  that  throngo  the  inflnenoe  of  tbe  de- 
fendant they  liad  been  secreted. 

7.  Where  a  party  owes  another  a  debt  evi- 
denoed  by  promissory  notes,  and  auother  debt 
on  open  account,  on  ootton  shipped,  and  he  ships 
cotton,  and  Immediately  draws  against  it  to  the 
fall  amount,  and  sometimes  in  excess  of  it,  be 
cannot  require  that  the  proceeds  of  tbe  sale  of 
the  cotton  be  imputed  to  the  extinguishment  of 
the  notes,  partioolarly  when  he  knows  from  an 
aooonnt  stated  to  blm,  to  which  be  makes  no 
objection,  and  from  the  course  of  dealing  with 
the  creditor,  that  tlie  prooeeds  of  the  sale  of  the 
ootton  have  been  Impated  to  the  cotton  account. 

8.  On  tbe  dissolution  of  an  attachment  on  the 
grounds  that  the  defendant  has  disposed  of  his 
property,  or  is  about  to  dispose  of  it,  with  intent 
to  definiud.  tbe  defendant  can  recover  only  aot ' 
nal  damages,  unless  he  shows  the  attachment  Is- 
sued from  maliciOQs  motives  to  annoy,  distress, 
and  Injnee  hint 

(^UoZkm  by  Vu  Court) 

Appeal  from  district  eoart,  partab  of 
Webster;  J.  T.  Boone,  Judge. 

Snie  by  Chaffe,  Powell  A  West  agalnsfc 
U.  Af.  S.  Macbensle  nn  promissory  notes. 
Jadgment  for  defendant.  PlaintilTa  ap- 
peal. Modified. 

Boatner  A  Lumkin,  lor  appellants. 

WatklnaJk  XVutktos,  for  appellee. 

(1)  If  tbe  appellant  baa  acqalesced  In 
tbe  Judsmfflit  of  the  lower  court  the  ap- 
peal win  be  dismissed.  82  La.  Ana.  947; 
Stinson  V.  O'Neal,  Id.  947;  Board  t. 
Percb6,  40  La.  Ann.  201,  8  South.  Rep.  542; 
also  dissenting  opinion  of  Justices  Todd 
and  Watkins  In  Duncan  t.  Wise,  88  La. 
Ann.  84.  6  South.  Rep.  18. 

(2)  Transcript  made  np  by  tbe  Instruc- 
tions and  nnder  snpervtelon  of  appellant's 
counsel,  errors  tberelo  will  be  Imputed  to 
tbe  appellant,  and  the  appeal  dlRmisssd. 
Samuels  t.  Brownlee,  88  La.  Ann.  84,  and 
cases  cited. 

(8)  Affidavit  for  attachment  that  is 
wanting  fn  elements  of  poaltlveness,  or  Is 
conflicting  or  uncertain  In  Its  allegations, 
iedefectiveandbad.  Hemshelm  v.Levy,82 
La.  Ann,  840;  Drake,  Attachm.  §S  101-103; 
Amer.  Sc  Eng.  Enc.  Law,  p.  904,  with  notes ; 
Cross,  PI.  p.  292,  S  8SU;  14  La.  Ann.  86;  11 
La.  Ann.  438.  622. 

(4)  "The  right  to  attach  depends  on  the 
state  of  facts  existing  at  the  time  tbe  writ 
Issnes."  82  La.  Ann.  848;  Hemsbelm  v. 
Levy,  86  La.  Ann.  SS6;.BHnkT.  ICoas,  41 


La.  Ann.  227,  6  South.  Bep.  ^;  quoting  1 
La.  Ann.  98;  10  La.  Ann.  324  ;  8  How. 
60^12;  llann.  Unrep,  Cas.  290. 

<6)  "Tbe  Intent  to  defraud  most  exist 
to  Justify  an  attachment."  Fergaaon  v. 
Chostont,  85  La.  Ann.  889;  CodePrac.  art. 
240  ;  22  La.  Ann.  fiSl;  24  La.  Ann.  82,  586; 
26  La.  Ann.  258  ;  28  La.  Ann.  309  ;  80  La. 
Ann.  898  ;  82  La.  Ann.  840-344;  Lehman  v. 
UcFarland.SS  La.  Ann.  634  ;  87  La.  Ann. 
722. 

(6)  Damages  will  be  allowed  on  the  dls- 
snlutlon  of  an  attachment.  32  La.  Ann. 
840;  37  La.  Ann.  722;  SO  La.  Ann.  1140;  88 
La.  Anil.  6;  Byrne  v.  Gardner, 84  La.  Ann. 
1203  ;  88  La.  Aim.  353. 

(7)  The  books,  etc.,  ordered  produced 
under  Code  Prac.  arts.  140  and  473,  must  be 
In  "the  possession"  of  tbe  adverse  party, 
and  material  to  tbe  cause.  Id. 

(8)  There  must  be  an  order  signed  de> 
scribing  the  books,  etc.,  to  be  produced. 
Code  Prac.  art.  478.  And  Code  Prac.  art. 
140,  allows  tbe  party  ruled  to  produce 
hooks,  etc.,  to  show  "by  satisfactory  evi- 
dence" "the  ImposBlbtllty  of  producing 
such  documents."   Id.  arts.  140.  478. 

(9)  The  rule  to  produce  mnst  be  an- 
swered, tried,  and  on  motion  made  abso- 
lute before  tbe  facts,  and  then  only  specific 
facts  allied  can  be  considered  In  evidence 
as  taken  for  confessod.  Code  Prac.  arte. 
140,  473;  18  La.  Ann.  308;  Id.  800;  SO  La. 
Ann.  825-827;  Id.  614. 

(10)  If  tbe  day  fixed  for  the  trial  of  tbe 
cause  Is  tbe  only  day  on  which  books, 
etc.,  can  he  ordered  prodneed,  (Code  Prac. 
art.  478;  18  La.  Ann.  203;  SO  La.  Ann.  825,) 
defendant  Is  relieved  of  tbe  production  of 
books,  etc.,  as  the  cause  was  put  at  Issue 
on  the  9th  and  by  rule  of  court  fixed  for 
trial  on  that  day.  and  the  rale.to  produce 
only  filed  on  the  14th.  when  the  case  bad 
been  called  for  trial,  and  trial  Immediately 
proceeded  wltb  before  Jury. 

(11)  The  case  of  Morrison  v.  Butler,  IS 
La.  Ann.  308,  which  decides  that  the  court 
cannot  orderthe  production  of  books, etc., 
on  any  other  day  than  the  day  fixed  for 
tbe  trial  of  the  cause,  Is  overruled  In  same 
case  (page  800)  of  same  Tolnme  by  same 
court  between  same  parties,  where  It  Is 
decided  that  article  478.  Code  Prac,  Is 
only  directory,  and  eoart  may  onler 
books,  etc.,  produced  on  any  day.  In  this 
case  no  order  was  signed  at  all  tor  the 
production  of  the  books,  etc.,  and  no  day 
fixed  for  their  production.  They  were 
produced  "on  the  trial,"  as  ordered  In  the 
entry  on  tbe  minutes  of  the  court. 

(13)  A"traneactIon"or"compTomi8e''ls 
defined  by  Bev.  Civil  Code,  art.  3071,  as  an 
agreement  between  parties  tor  "prevent- 
ing or  putting  an  end  to  a  lawsuit.  **  An 
offer  of  compromise  cannot  be  used  In  evi- 
dence. 1  Greenl.  £v.  192;  10  La.  Ann.  863; 
1  Hen.  Dig.  p.  606. 

(13)  When  a  debtor  owes  two  debts  to 
same  creditor,  payments  made  by  blm 
are  Imputed  to  the  extinguishment  of  the 
most  onerous  debt.  80  La.  Ann.  1268 ; 
32  La.  Ann.  142;  16  La.  Ann. 467, B3B;  94  La. 
Ann.  472. 

(14)  "When  there  Is  a  conflict  In  theevi 
dence,  the  verdict  of  tbe  Jury  will  not  be 
set  aside.  **  nor  will  tbe  estimate  of  dam- 
ages fixed  by  the  Jury  be  changed.  Fox  v. 
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Jones,  ft9  La.  Ann.  610,  929,  3  South.  Rep. 
96:  S7  La.  Ann.  628, 666:  and  a  long  llat  ot 
eaaea  dted  In  1  Hen.  Dls.  p.  92. 

MuEkrbt,  J.  The  defendant  mores  to 
dlamlsB  this  appeal  on  tbe  gronnds:  (1) 
Errors  In  the  transcrtpt,  Imputable  to  the 
appellants;  and  (3)  acqaleseence  In  the 
Jodgniunt. 

1.  Tbe  errors  In  tbe  truDscript  are  not 
nf  that  character  which  would  Justify  the 
dismissal  ot  the  appeal,  even  it  they 
were  Imputed  to  the  appellants.  Bat  the 
affidavit  of  the  attorney  is  attached  to  the 
transcript,  which  satisfies  ns  that  th*j  er- 
rors complained  ot  are  not  to  be  attrtb- 
□ted  to  the  appellaots.  The  error  In  the 
certificate  of  date  ol  flllnfc  transcript  Is 
clerical,  and  folly  explained.  It  vai  filed 
in  this  court  In  time. 

3.  The  alleged  acquiescence  In  the  Judg- 
ment Is  that  the  appeal-bond  is  fixed  in 
accordance  with  tbe  Judgment  rendered. 
The  bond  Is  given  strictly  in  pursuance  of 
article  576,  Code  Frac.  This  article  does 
not  require  that  the  bond  shall  be  fixed  In 
relation  to  theamountclalmed  tn  the  suit, 
or  the  amount  of  property  seised  under 
the  attachment.  The  motion  to  dismiss 
Is  denied. 

The  plaintiffs  sued  the  defendant  on  five 

promissory  notes  executed  by  the  defend- 
ant,—one  for  the  sum  of  f2,054.80,  due 
15th  October,  1890;  one  for  98,097.04,  due 
6th  November,  1890;  one  for  95,000,  due  the 
16tb  November,  1890;  one  lor  95,000,  due 
16tb  December,  IdSO;  one  lor  95,000,  due 
tbe  16tb  January,  1891,— all  bearing  8  per 
cent.  Interest  per  jinnnm  from  maturity. 
Tbe  plaintiffs  accompanied  their  suit  with 
an  attachment.  The  reasons  assigned  for 
thflsame  were  that  the  defendant  had  con- 
verted, or  was  about  to  convert,  his  prop- 
erty into  money  or  evidences  ot  debt,  with 
the  intent  to  place  It  beyond  the  reach  of 
his  creditors.  On  the  same  day— 84tb 
April,  1891— that  the  attachment  Issued, 
the  property  of  the  defendant,  comprising 
his  mercantile  establishment  and  a  stock 
of  goods  In  a  branch  store,  and  real  estate 
In  the  parish  ot  Webster,  was  seised.  The 
defendant  filed  a  motion  to  dissolve  the 
attachmnnt  on  the  ground  ol  tbelnsnffl- 
elency  of  the  affidavit,  tbe  nntrathfulness 
of  the  allegations  for  the  attachment,  and 
Insufficiency  ot  the  bond.  This  motion 
was  referred  to  the  merits.  The  defend- 
ant a  ns  wered ,  in  which  be  alleged  tha  t  the 
notes  had  been  extlngolahed  by  the  pro- 
ceeds of  the  sblpmentB  of  cotton  made  by 
him  to  the  plaintiffs,  which  ought  to  have 
been  Imputed  to  thenotes,  as  they  were  tbe 
most  oneroDs  debt,  and  not  to  the  open 
account  due  by  tbe  defendant  to  the  plain- 
tiffs. He  asked  for  945,000  damages.  Item- 
ised as  follows:  Flrvt,  loes  of  profltslnhls 
buslnesii;  secont/,  actual  deterioration  ot 
his  stock  whilelnthesheritf'shands;  third, 
deterioration  In  vahie  from  the  reputation 
of  being  locked  up  and  bankrupt  stock; 
iborth,  loss  of  business;  Sfth,  being  pre* 
vmted  from  making  collections;  sixth, 
damage  to  bis  credit  and  repatutlon  as  a 
merchant;  seventh,  loss  ot  profitable  m«tr- 
eantlle  transactions  and  trade  with  a  val- 
uable and  growing  class  of  customers; 
^gbtb,  damage  to  his  feelings,  annoyance. 


mortification,  and  vexation  :D/nfA, counsel 
fees  incurred  In  defending  the  attachment. 
H.  D.  Rawlins  Intervened  in  the  suit.  The 
case  was  submitted  to  a  Jury.  There  was 
a  verdict  and  Judgment  tor  the  defendant 
dissolving  the.  attachment,  wltb  980,000 
damages,  and  allowing  plaintiffs*  demand; 
the  debts  to  extinguish  ench  other  pro 
t»Dto.  Tbe  Intervention  of  Rawlins  was 
diemlsaed.  The  plaintiffs  have  appealed. 

The  evidence  falls  to  sustain  the  allega- 
tions In  plaintlffH' petition  that  the  defend- 
ant had  convbrted  or  was  about  to  con- 
vert, his  property  into  money  or  evidences 
of  debt  wltb  the  Intention  to  defraud  his 
creditors  or  to  give  an  unfair  preference  to 
some  of  them.  In  order  to  sustain  the 
attachment  there  must  be  proof  that  at 
the  time  tbe  writ  Issued  the  defendant  had 
done,  or  was  about  to  do,  theact  charged. 
The  Intent  also  must  exist  todtfrand  or 
to  give  an  unfair  preference.  This  Intent, 
which  rests  solely  in  the  bosom  of  tbe  de- 
fendant, can  only  be  shown  by  tbe  acts 
and  declarations  ot  the  defendant,  and  the 
conclusluiis  to  be  drawn  from  them.  The 
plaintiffs  rely  upon  certain  proposals 
made  to  ptalntltfs  by  defendant,  to  the 
disposition  of  11  bales  ot  cotton  on  the 
day  the  attachment  Israed.and  on  defend- 
ant's failure  to  produce  his  books  under 
the  order  ot  court.  We  think  the  disposi- 
tion ot  the  11  hales  of  cotton  has  been  sat- 
isfactorily explained  by  defendant.  The 
proposals  made  to  the  plaintiffs  were  to 
prevent  a  suit  against  him.  The  amount 
of  plaintiffs'  claim  was  not  In  dispute. 
Before  the  proposition  was  made  which 
was  the  basis  of  the  attachment,  plaintiff 
Ohafle  and  the  defendant  had  bad  a  con- 
ference at  defendant's  house  In  relation  to 
the  manner  lu  which  defendant's  indebted- 
ness could  be  liquidated.  After  this  the 
claim  was  pnt  Into  the  hands  of  plaintiffs' 
attorney,  who  notified  the  defendant  to 
meet  him  and  one  of  the  plaintiffs  at  Mon- 
roe. The  object  for  which  the  conference 
was  called  Is  thus  stated  by  plaintiffs*  at- 
torney :  C.  J.  Boatner,  sworu  on  part  ci 
plaintiffs,  states  "that  the  Interview  be- 
tween the  defendant  and  Mr.  West,  of 
plaintiffs'  firm,  at  the  office  of  Boatner  & 
Lamkln,  of  Monroe,  waster  tbe  purpose 
of  ascertaining  It  defendant  would  pay 
or  secure  the  payment  of  plaintiffs' claim 
against  him.  Defendant  made  certain 
propositkms  to  the  plaintiffs  in  settlement 
of  their  debt,  but  nothing  In  compromise, 
as  I  understood  It;  defendant  claiming 
that  plaintiffs  would  realize  their  claim  In 
full,  and  there  being  no  contest  developed 
thereas  to  amoDDt  of  defendant's  lndebt< 
edness  to  plaintiffs.  This,  so  tar  as  I 
heard,  was  what  transpired  between  the 
parties."  At  this  conference  the  d^end- 
ant  repeated  what  he  had  previously  pro- 
posed to  one  of  the  plaintiffs.  He  also 
proposed  tn  the  plaintiffs  that  be  would, 
for  the  consideration  ot  94.000,  execute  a 
sale  to  the  plaintiffs  of  all  of  his  property, 
and  they  could  levy  an  attachment  on  tbe 
same.  On  a  statement  by  plaintiffs  that 
such  a  transaction  would  not  stand  a 
legal  test,  the  d^endant  suggested  tbe 
manner  In  which  the  evidence  could  be 
suppressed.  **  An  offer  to  buy  peace  Is  not 
to  be  taken  advantage  of  for  purposes  of 
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evidence,  onlees  sotne  Tact  or  dlatlnct  lia- 
bility be  admitted  in  tlie  offer,  since  the 
ofler  may  have  resalted  not  from  tlie  eon- 
setouanesB  ot  indebtedness,  but  from  a  de- 
sire tu  avoid  litij^atlon."  Pike  v.  Doyle, 
391^.  Ann.  363.  Tbe facta  admitted  tube 
proved  by  plaintiffs  are  not  facts  admit- 
ting of  distinct  liability,  but  were  pro- 
posals that  occurred  in  the  conversation 
ur  negotiations  to  effect  a  settlement  of 
the  claim.  The  propusala  were,  tberelore, 
properly  rejected.  Bat,  if  tbey  were  com- 
petent erldence,  they  would  not  be  avail- 
able for  the  purpoae  of  sastulning  the  at- 
tachment. The  proposition  or  offer  was 
made  to  pluintiffs  for  their  benefit.  It 
would  have  probably  authorized  an  at- 
tachment by  another  creditor,  but  It  la 
not  apparent  In  what  manner  the  offer  to 
plntntlfTB  boa  Injured  them,  ur  In  what 
manner  the  Intent  to  defrand  bU  other 
creditors  could  justify  an  attachment  on 
a  preferred  sale  which  would  Inure  exclu- 
Blvely  to  their  benefit.  There  la  no  evi- 
dence that  any  such  proposition  waa 
made  to  any  other  creditor. 

Article  140  ot  the  Cude  ot  Practice  de- 
clares that  courts  may,  at  the  request  ot 
one  of  the  parties,  decree  that  the  other 
party  bring  Into  court  the  books,  papers, 
and  other  documents  which  are  In  bis  pos- 
seaalon,  and  which  are  material  In  the 
cause,  provided  the  party  requeatiog  their 
production  declares  lu  writing  and  un 
oath  what  are  the  facts  he  Intends  to  es- 
tablish by  such  books,  papers,  or  other 
docnments;  and,  on  the  refusal  of  the 
party  thus  called  upon  to  comply  with 
the  order,  the  facts  atated  and  sworn  to 
shall  be  considered  as  having  been  con- 
fessed nntil  aatisfactory  evidence  of  the 
ImpoBsIbiilty  of  producing  such  docu- 
ments. Under  this  article  the  plaintiffs 
flied  a  rule  on  the  defendant  to  produce 
his  books,  papers,  etc.,  on  the  day  fixed 
for  thetrial.  Heanswered  thatthebooks, 
etc.,  were  not  in  his  posseaslun  or  control, 
but  were  in  hie  sturo-bouse,  which  was 
under  seizure.  No  effort  waa  made  on  the 
part  ot  plaintiffs  to  show  that  the  books 
and  papetB  called  fur  were  In  defendant's 
possession.  Search  was  made  for  tbem  In 
the  store-faoase,  but  tbey  cuuld  not  be 
found.  A  telegram  waa  received  from  de- 
fendant'a  former  clerk,  designating  the 
place  where  tbey  were  placed.  They  were 
then  produced  and  offered  In  evidence  by 
the  defendant,  but  objection  was  made  by 
plaintiffs.  There  were  very  suapicloos 
Rlrcumstances  attending  the  secreting  ot 
the  books  In  a  deak  In  the  store-house, 
probably  Induced  by  defendant's  Inatrac- 
tions  tohiaclerk.  Buttliey  were  produced 
before  any  attempt  bad  been  made  to 
compel  the  defendant  to  show  the  Impoa- 
Blbllity  of  his  producing  them.  The  pro- 
duction of  the  books  and  papers  was  a 
aubstfintlal  compliance  with  the  order,  as 
there  had  been  no  trial  on  the  mle  to  pro- 
duce, establlsbing  the  truth  or  falsity  tit 
defendant's  answer  to  the  rule. 

Defendant  avers  In  fala  answer  that  the 
notes  sued  on  have  been  extinguiabed  by 
the  proceeda  of  cutton  shipped  to  plain- 
tiffs. The  acquiescence,  silence,  and  conse- 
quent approval  ot  the  stated  account  fur- 
nished thB  defendant  by  tbe  plalntlOa  are 
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an  effectual  disposal  of  this  part  of  ttie 
case.  Bluodworih  v.  Jacobs.  2- La.  Ann. 
28;  McLear  t.  Huuslcker,  29  La.  Ann.  640. 
Tbe  evidence  fully  auBtalna  plaintiffs'  de- 
mand on  the  notes.  There  seems  to  be  no 
serious  controversy  on  this  point. 

The  only  remalaing  question  Is  to  ascer- 
tain the  amount  of  damfigea  auffered  by 
the  defendant  by  tbe  Illegal  seizure  and 
detention  of  his  property  and  Interrup- 
tion of  bis  business. 

(1)  Loss  of  profits  in  business.  There  Is 
no  evidence  whatever  to  base  any  calcula- 
tion of  damages  on  this  Item.  It  Is  true 
the  defendant  aggr^atea  the  amount  of 
his  loaa,  but  be  does  not  state  a  single  fact 
ur  circumstance  to  Buatain  bla  estimate. 
It  la  a  bare  declaration,  and  the  same 
may  be  sold  ot  items  6  and  7.  He  does  not 
show  that  he  has  lost  anything  from 
this  source. 

(6)  Damage  to  blscredit  and  reputation 
as  a  merchant.  Tlie  d^endant  owed  the 
plaintiffs  a  large  amount.  He  waa  un- 
questionably Insolvent,  although  this 
fact  was  not  geufiraliy  known.  The 
plaintiffs  bad  a  right  to  sue  for  their  debt. 
His  raal  condition  would  then  have  been 
disclosed.  The  loss  of  credit  resulted 
from  the  suit,  and  not  from  the  attach- 
ment alone.  We  do  not  think  that  tbe  at- 
tachment proceedings  have  been  the  direct 
CBURC  ot  his  loss  of  credit.  The  witnesses 
npun  whom  he  relies  tor  an  estimate  ot 
damages  on  this  Item  were  mainly  those 
whose  claims  be  had  discounted,  tboe  es- 
tablishing a  credit  with  money  be  ob- 
tained from  the  plaintiffs,  and  which 
ought  to  have  gone  to  purchase  cotton 
tu  liquidate  his  indebtedness.  But  there 
is  no  evidence  that  he  has  auffered  a  loss 
uf  credit  In  aoy  particular  direction.  Tbe 
witnesses  say  before  the  attachment  they 
would  have  credited  him;  that  bis  com- 
mercial standing  was  good;  but  since  the 
attachment,  knowing  bis  condition,  they 
would  not  extend  credit  to  blm.  His 
financial  condition  waa  a  fact  Boon  to  be 
disclosed  by  the  suit  without  the  aid  ot 
tbe  attachment.  Byrue  t.  Gardner,  88 
La.  Ann.  8. 

(8)  Damage  to  bis  feelings,  annoyance, 
mortification,  and  vexatloo.  On  this 
item  there  is  no  evidence  upon  which  to 
make  an  estimate,  even  were  It,  in  a  case 
like  this,  admissible.  It  is  not  shown 
that  theattachment  waalssuod  malicious- 
ly. Stelnhardt  v.  Leman,  41  La.  Ann. 
8»5,  6  South.  Rep.  665. 

(9)  Connsel  feus.  We  think  f 1,000  a  Just 
estimate  ot  the  services  ot  the  counsel  In 
dissolving  the  attachment.  The  case  has 
evidently  been  one  of  protracted  litiga- 
tion, and  tbe  amount  Involved  is  large. 

(2)  Damage  to  stock  and  protierty  by 
the  attachment.  The  goods  seised  have 
evidently  been  damaged  by  the  seliure. 
Tbe  defendant's  witnesses.  In  estimating 
the  damage,  have  done  so  without  a  per- 
sonal inspection  of  the  goods.  Tbey  base 
their  estlmatea  solely  upon  hypothesis. 
And  tbe  witneases  tor  the  plaintiffs,  who 
examined  the  stock,  did  notdo  itwithtbat 
particularity  to  detail  which  would  give 
an  exact  estimate.  It  ehuws,  however* 
that  tbe  stock  was  n  broken  one,  consist- 
Ing  mostly  of  nrloter  goods,  left  over  from 
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tbe  previous  ypar.  All  the  witnesses  wbo 
made  a  personal  Inspection  of  the  Konds 
state  that  tber  were  wdl  cared  for;  free 
fromdustand  motbs,iiolar  ns  their  casual 
exaiulnation  permittied  them  to  aacert^aio 
tbelr  coDditlon.  Some  of  the  goods  tiiey 
estimate  as  worthless  and  somedamaged, 
aesregBtlng  not  more  than  9400.  We 
are  sattsfled.  bowerer,  that  tbe  estimate 
Is  too  low.  Experience  teaches  us  that  a 
stock  otjcooda  seized  and  stowed  away  in 
tbe  sainmer  mootbs  must  necessarily  de- 
teriorate in  valne.  They  are  generally  In 
tbe  hands  of  men  unaccustomed  to  handle 
them,  aad  unacquainted  with  tbe  many 
uetbodsused  for  tbelrpreservatlon.  Dust 
will  necessarily  accumulate,  motbs  will 
appear,  and  tbelr  general  appearance  by 
fmitient  baDdllof;  will  not  add  to  their 
salablllty.  Tbe  evidence  of  all  tbe  wit- 
nesses shows  that  a  stock  of  goods  held 
over  from  one  season  to  the  other  deterio- 
rates In  value,  and  the  estimate  is  from 
20  to  SO  per  cent.  Tbe  greater  portion  of 
these  goods  was  winter  stock  from  tbe 
previous  winter.  The  season  had  passed 
for  their  sale.  The  stock  seised  was  In- 
ventoried at  880,900  cash  price.  Deduct- 
ing SO  percent., — the  lowest  estimate  for 
depreciation, — the  cash  or  salable  value 
would  be  81H,fr40.  All  tbe  witnesses 
agree  that  a  stock  of  goods  known  ns 
bankrupt  stock  depreciates  in  value  re- 
gardless of  Its  condition.  This  estimate 
Is  from  ffi  per  cent,  to  00  per  cent.  Adopt- 
fug,  as  n  fair  per  cent.,  35.  we  will  esti- 
mate the  damage  on  the  value  of  the 
stock— $16.640*at  84,150.  We  therefore 
estimate  tbe  damages  suffered  by  the  de- 
fendant for  attorneys*  fees  and  damage 
to  stock  of  merchandise  at  95.150. 

It  is  therefore  ordered,  adjudged,  and 
decreed  tbat  tbe  Judgment  appealed  from 
be  amended  so  as  to  allow  the  defendant 
8&JS0  damages,  and  In  all  other  respects 
It  be  affirmed ;  the  appellees  to  pay  costs 
of  appeal. 

(43  la.  Ana.  lOM)  — 

BoMNBR  et  al,  T.  BBAien.  (No.  806.) 

{Sujprtme  Court  of  LouiaUma.  Oct  98, 1891. 

48  La.  Ann.) 

Al8iGinis:TT  or  Cl^im  —  Riobts  or  Dbbtos— 

lODITT — COKSIDBtUTIDX — LtlTIOIOUS  RlQHT. 

A  delendaot  having  availed  himself  of  s 
written  compromise,  signed  by  only  one  of  the 
parties  to  the  salt,  and  having  had  the  snlt  dis- 
miraed,  in  wblch  certain  rights  were  reserved  to 
the  party  who  signed,  Is  as  bound  as  if  he  had 
signed  tbe  wrltiiiR.  Tbe  tTHnsferee's  claim  be- 
ing subject  to  any  of  the  eguitlea  which  the  debtor 
may  have  against  tbe  transferrer,  the  debtor  is 
wiUiont  Interest  to  Inquire  Into  tbe  transfer. 
The  transferrer  being  estopped  from  claiming 
ownership  of  tbe  claim  transferred,  the  debtor 
can  safely  pay  to  tbe  tramireree,  and  la  without 
right  to  have  the  transfer  declared  a  nullity. 
The  validity  or  consideration  of  the  transfer  or 
the  want  of  consideration  is  of  nooonoem  to  blm, 
ODless  be  can  show  injury.  The  claim  is  not  a 
litigious  right,  although  a  suit  may  be  necessary 
for  Its  recovery. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Caddo;  S.  L.  Taylor,  Judge. 

Suit  by  M.  C.  Bonner  and  M.  A.  Bonner 
against  J.  H.  Beaird  to  recover  a  balance 
doe  on  an  annuity.  Judgment  tor  defend- 
ant, FlalDtlOs  appeal.  Modified. 


Land  £  Land  and  roon^r  Tbatcber, 
tor  appellants. 

One  wbo,  when  sued,  has  availed  him- 
self of  a  written  compromise  signed  only 
plaintiff,  by  procuring  a  Jadgment  thereon 
In  bis  favortis  as  much  bound  by  tbe  writ- 
ten compromise  as  if  be  bad  signed  the 
same.  2  Hen.  Dig.  1002,  No.16;  2  La.Ann. 
254;  »2  La.  Aon.  814;  Bradford  v.  Brown. 
11  Mart.  (La.)  217;  2  Hen.  Dig.  1011.  Nos. 
1-5.  7,  9-11. 

The  fact  tbat  a  snlt  may  be  necessary 
to  enforce  a  claim  does  not  make  tbe 
claim  a  litigious  right.  2  La.  Ann.  62, 
79;  S  La,  Aun.  553  ;  6  La.  Ann.  238;  12  Lo. 
Ann.  645;  13  La.Ann.  62d;  3U  La. Ann.  523; 
38  La.  Ann.  223. 

A  donation  of  an  account  or  debt  Is 
valid,  as  against  tbe  debtor,  even  tbougb 
not  clothed  with  the  form  of  a  notarial 
act.  12  Mart.  (La.)  702;  8  Rob.  (La.)  259; 
6  Bob.  (La.)  275:  2  La.  89;  14  La. Ana.884: 
2H  La.  Ann.  227. 

One  who  owes  a  debt  cannot,  when  sued 
by  tbe  transferee  of  tbat  debt,  inquire  Into 
the  validity  or  cooalderation  of  tbe  trans- 
fer of  tbe  debt  to  tbe  transferee  by  tbe 
transferrer,  unless  he  can  show  that  he 
has  been  Injured  thereby.  6  Bob.  (La.) 
273;  10  La.  Ann.  828;  86  La.  Ann.  884:  88 
La.  Ann.  101 ;  41  La.  Ann.  1, 8  South.  Bep. 
413. 

An  agreement  to  fumieb  a  comfortable 
home  Includes  maintenance  as  well  as 
lodging.  9Amer  *Bng.Eac.l4aw.p.420. 
and  8  Araer.  &  Eng.  Enc.  Law,  p.  814. 

Interest  should  be  allowed  on  alt  debts 
from  the  day  tbey  are  due.  GlvilC^de,  art. 
ig3H. 

Alexander  <fi  Blancbard  and  Bell  A  Ran- 
dolph, for  appellee. 

A  price  Is  essential  to  tbe  contract  of 
sale.  Civil  Code,  arts.  1764,  2439;  Hen. 
UI«.p.l8aB;  Louqae.Dlg.p.826;  bLa-Ann. 
488:  24  La.  Ann.  85. 

A  donation  Is  void  unless  passed  before 
a  notary  public  aad  two  witnesses.  ClvU 
Code.  art.  1636;  Heu.  Dig.  p.  448. 

Tbe  transferee  of  a  lltigloue  right  can  re- 
cover only  tbe  real  prices  of  the  transfer. 
Civil  Code,  art.  3B5S. 

Litigious  rights  are  thorn  which  cannot 
be  exercised  without  undergoing  a  law- 
suit. ClvU  Code.  art.  8556,  No.  18;  88  La. 
Ann.  U33;  18  La.  Ann.  5»6. 

Brbaux,  J.  Plaintiffs  sne  to  recover 
the  balance  due  on  an  annuity  tbe  defend- 
ant owed  to  bis  mother,  at  the  rate  ol 
$500  per  annum.  Mrs.  M.  0.  Bonner  sneR 
to  recover  a  fifth  Interet  in  this  claim 
by  right  of  inheritance  from  her  mother, 
and  her  husband  sues  as  transferee  by 
purchase  from  three  co-heirs  of  his  wife. 
The  fifth  heir  Is  the  defendant,  wbo  flle<l  a 
general  denial,  and,  in  addition,  specially 
denied  that  tbe  alleged  transferee  la  the 
owner  of  any  part  of  the  claim,  and  in 
tbe  alternative  alleges  that.  If  he  ts  tbe 
owner,  he  Is  the  transferee  of  a  litigious 
right.  The  defendant  further  answers 
tbat,  should  it  be  found  that  the  agree- 
ment with  his  mother  was  as  alleged  by 
tbe  plaintiffs,  he  should  have  credit  for  tbe 
amount  of  his  mother's  board,  medical 
attention,  and  other  services,  as  shown 
by  his  account.  In  November.  1880,  ths 
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motber,  Mre.  Bea  f  rd ,  1  ds  tl  tu  ted  sul  t 
against  taer  son,  J.  H.  Bealrd,  to  recover 
a  large  amount  dae  by  htm.  This  salt 
was  comproml<3ed.  One  ot  the  conditions 
of  the  compromise  on  the  part  ol  the 
motber  was  that  detendantshonldpay  her 
the  sum  of  $600  per  annum  daring  her  lite. 

The  Judgment,  In  the  salt  compromised, 
reserved  to  the  plaintiff  the  right  to  de- 
mand the  annuity  of  the  d^endant.  The 
right  was  recognised  by  the  reserratlon, 
bnt  was  not  made  executory.  Thedefeud- 
ant  tabes  Issue  with  plaintiffs,  with  refer- 
ence to  bis  agreement,' and  contends  that 
the  consideration  was  to  support  bis 
mother  as  long  as  she  continuea  to  live 
with  him,  and,  should  she  reside  elsewhere, 
be  was  to  pay  the  9500  a  year  to  cover 
the  costs  ot  her  maintenance.  The  relln- 
qnlshment  made  was  not  unquallfled.  but 
specially  stlpalated  a  price  to  be  palil  an- 
nually, as  It  reads  In  the  reservation  incor< 
porated  In  the  Judgment.  The  uuder- 
Btanding  and  agreement,  anch  as  now 
contended  lor  by  the  defendant, Is  not  sus- 
tained by  any  expression  In  the  Judgment. 
The  defendant  procured  a  writing,  signed 
by  his  mother,  agreeing  to  the  dismissal 
of  the  suit,  and  acknowledging  payment  of 
certain  demands,  for  the  consideration  of 
an  annuity.  At  his  lustance,  the  writing 
authorizing  this  Judgment  was  flled  In 
evidence  un  December  20,  1880,  and  Judg- 
ment was  entered  in  his  favor.  He  paid 
the  fee  of  the  attumey.for  his  mother,  and 
availed  blmself  of  the  ezpressluns  In  his 
favor.  The  mother  died  March  28, 18S9, 
and  at  the  date  of  her  death  defendant 
owed  9S.62S,  less  certain  credits.  One-flftb 
uf  this  amount  doe  belongs  to  Che  defend- 
ant as  heir  of  his  deceased  motber.  The 
defendant  qnestlons  the  validity  of  the 
transfer  of  the  claim,  and  denies  that  one 
of  the  plaintiffs  is  the  owner  of  the  inter- 
est sued  for  by  him.  The  evidence  dis- 
closes that  there  was  a  written  transfer 
by  thive  of  the  heirs  made  to  one  of  the 
plaintllfti  ot  all  their  title  and  Interest  to 
tbls  claim;  that  the  price  was  nut  fixed 
in  dollars  and  cents.  There  was  nu  Inten- 
tion expressed  to  donate  the  claim  and  to 
formally  place  the  transferee  In  charge  of 
the  claim  as  donee.  The  transfer  appears 
to  have  been  absolute.  All  the  tranafer- 
reru  testify  in  the  case,  and  state  that  the 
claim  was  transferred.  Two  ot  these  wit- 
nesses state  the  consideration  (although 
andeflned  an  to  the  amount)  as  an  Indebt- 
edness they  desired  to  satisfy.  The  oti- 
Jectlon  is  Interposed  that  the  transfer,  be- 
ing without  price,  was  not  a  sale;  that 
as  a  donation  It  was  null,  ait  It  was  not 
passed  heforea  notary  and  two  wltnesBee, 
ae  required  by  article  15S0oI  the  Revised 
OvU  Code. 

In  business  transactions  no  particular 
form  and  specific  instrument  Is  required  In 
the  transfer  or  assignment  ot  a  debt. 
The  assignment  or  transfer  need  nut  be 
In  writing.  "It  has  been  decided  that  the 
Judgment  debtor  will  not  be  heard  In 
charging  the  nullity  and  slmnlatlon  ot 
the  transfer  by  the  original  creditor,  un- 
less he  shows,  nut  only  that  there  was 
fraud  between  the  contractlnte  parties, 
but  that  he  was  Injured  thereby.  Unless 
ttae  debtor  has  equities  wblch  could  be 
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pleaded  against  the  original  creditor,  he  Is 
without  interest  to  inquire  Into  the  trans- 
fer." There  Is  au  unbroken  line  of  au- 
thorities maintaining  that  principle.  Gray 
V.  Traftun,  12  Mart.  (La.)  703;  Succeseion 
of  DelaHslse,  S  Rob.  (La.)  269;  Long  v. 
Klein.  86  La.  Ann. 884;  Stockmeyer  v.  Oer- 
tling,  S8  La.  Ann.  101. 

The  transferee  of  the  claim  holds  the 
rights  of  the  transferrers,  and  la  subject 
to  the  defense  which  the  debtor  may  have 
against  the  latter.  In  the  case  of  Keane 
V.  Goldsmith,  14  La.  Ann.  349,  there  was 
no  written  evidence  of  any  transfer,  and 
the  parol  testimony  on  the  subject  was 
somewhat  contradictory  as  to  tbe  nat- 
ure ot  the  transfer.  "Apart  of  the  testi- 
mony goen  to  abow-  that  tbe  obligation 
was  transferred  upon  conditions  oreventa 
wblch  have  never  happened.  The  trans- 
ferrer's knowledge  and  acqulraceuce  pre- 
cluded him  from  gainsaying  the  validity 
of  plaintiff's  title,  and  a  payment  by  tbe 
debtor  to  tbe  transferee  was  held  valid, 
and  as  an  absolute  protection  against 
any  pnrenit  upon  the  obligation  In  con- 
troversy."  The  witnesses  testify  that  a 
transfer  was  made.  The  defendant  is  es- 
topped from  denying  the  ownership,  and 
he  cannot  be  Injured  by  the  transfer.  We 
will  not  decide  that  a  transfer  Is  absolute- 
ly gratuitous.  It  not  appearing  that  a  do- 
nation was  Intended.  Ailtbepartles  to  the 
transfer  are  estopped  from  denying  the 
onnershlp. 

The  appellee  contends  that  the  demand 
of  appellant  M.  A.  Bonner  must  tail,  for 
the  reason  that  bt>  Is  the  transferee  ot  « 
litigious  right.  At  the  time  the  claim  was 
transferred  theprobabllltles  were  that  tbe 
defendant  would  refuse  to  pay  It,  but  it 
does  not  appear  that  the  transferee  was 
aware  of  an  absolute  determination,  on 
the  part  of  the  debtor,  to  deny  tbe  Justness 
of  the  claim,  and  to  compel  the  owners  to 
bring  salt  for  its  recovery.  The  authority 
of  McDougali  V.  Monlexnn,  38  La.  Ann. 
223,  a  well-considered  decision  on  tbe  sub- 
ject, Is  not  favorable  to  defendant's  pusi- 
tlon.  Counsel  admit  that  their  defense 
cannot  prevail,  unless  that  decision  be 
overruled.  Article  2G53,  Rev.  Qvil  Ckide, 
In  terms  defines  a  **  litigious  right. " 
As  was  held  In  tbe  quoted  case,  we  dis- 
cover no  reason  to  supplement  the  defini- 
tion given  in  article  2633,  Bev.  CivIt 
Code,  by  referencetotbatcontatned  In  arti- 
cle 3556,  Rev.  Civil  Code.  If  we  were  to  ac- 
cept thelast  deflnltton  of  "litigious rights'* 
(that  in  article  3556,  Rev.  Civil  Code)  as 
being  "those  whirb  cannot  be  exercised 
without  undergulog  a  lawsuit,"  the  de- 
fendant has  not  broughttbls  claim  wUhIn 
Its  meaning,  for  it  Is  not  proven  that 
plaintiffs  were  aware  of  his  determination 
to  undergoalawBult.  Defendant's  account 
contains  various  Items  tor  board,  wash- 
ing, servants'  hire,  nursing,  clothing,  and 
medical  bills-,  from  December  21, 1881,  to 
March  28,  1889.  Of  tbe  amount,  tbe 
learned  Judge  of  the  district  court  has  al- 
lowed 91,084  as  a  credit.  If  tliecredlt  la  al- 
lowed by  tbeconrt,  the  plaintiffs  Admit  thtf 
correctness  of  this  amount,  except  the  al- 
lowance of  $20  per  month  for  board  and 
lodging.  The  board,  tbey  contend,  ahonid 
not  be  more  than  flO  per  month,  and 
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notblns  far  norelDg.  ConslderioK  that 
tbe  mother  waa  sick  a  great  part  nf  the 
time,  required  care  and  attention,  we 
readily  acc^t  the  amount  fixed  as  reason- 
able.  The  defendant  contends  that  a 
lancer  amonnt  should  be  allownd.  He 
says  that  he  has  furnished  needed  tonic 
and  clothing.  The  district  Judge's  state- 
ment with  reference  to  said  credits  im- 
presses UB  as  being  correct,  and  we  there- 
fore accept  his  figures,  and  tbe  correct- 
new  at  his  rlews  respecting  them*  as  ez- 
preMed  in  his  elaborate  opinion. 

The  plaintiffs  contend  that  there  is  error 
In  anowing  legal  rate  of  Interest  from 
Jodiclal  demand;  that  it  should  be  al- 
lowed on  tbe  respective  amounts  at  the 
end  of  each  year  of  the  annuity.  There 
was  rautnal  indebtedness,  .and  nut  the 
least  demand  bad  been  made  prior  to  suit. 
No  Interest  is  allowed  on  the  claim  prior 
to  judicial  demand,  and  none  to  the  de- 
fendant. 

Tbe  total  annuity  fa,...-.  9^1,635 

Credits  allowed   1,U34 


91,691 

It  10  therefore  ordered,  ndjadged,  and  de- 
creed that  thejudgmentoftbe eourtagua. 
In  tavor  of  tbe  plaintiff  Mary  C.  Bonner, 
wife  of  M.  A.  Bonner,  for  the  sum  of  9338.- 
20,  wltb  l^al  Interest  from  judicial  do- 
mand,  be  affirmed,  and  that  the  Judgment 
appealed  from  be  revprsed  In  all  otber  re- 
spects. It  Is  ordered,  adjudged,  and  de- 
creed that  plaintiff  M.  A.  Bonner  recover 
Judgment  against  tbe  defendant  for  tbe 
sum  of  91,014.60,  with  6  per  cent.  Interest 
from  Judicial  demand,  and  that  appellee 
pay  the  costs  of  appeal. 


(tt  La.  Ann,  lOM) 

Lbtt  r.  Lake.  Sheriff,  et  al.  (No.  806.) 

(Sinmnw  Cowrt  of  LovAgUma.   Oot.  SB,  16B1. 
43  La.  Ann.) 

IfovsoASss— JunoMETiT—  Rbooqhitioii  ot  Uobt- 
OAOi— Fi.  Fa.-— LiTT. 
The  holder  of  a  mortgage,  wltti  the  pact 
dsnon  dUenando,  who  bas  ivooeeded  agunst 
the  mortgagee  via  onSinarta,  and  recovered  a 
lodgment  for  his  debt,  with  recognition  of  his 
mortgage,  has  the  right  to  issue  a  JL  /a.  on  anch 
Judgment,  and  to  seise  the  mortgaged  property 
r^ardlesa  of  alienations  which  are  Inoperative 
against  raoh  a  mortgage,  and  without  notice  to 
or  jHTOoesi  againat  the  tlilra  posseuor.  BiMvenu 
T.  manranoe  Co.,  83  Ia  Ann.  818,  alDnned. 
{SyUabus  ly  the  Court.) 

Appeal  from  district  court,  parish  of 
Caddo ;  S.  L.  Taylor,  Judge. 

Suit  by  8.  I^y.  Jr.,  against  John  Lake, 
as  sheriff,  and  others,  to  enjoin  the  selaure 
and  sale  of  certain  lands  on  execution. 
Jndgment  for  defendants.  Plaintiff  ap> 
peals.  Affirmed. 

LajMj  A  Land,  for  appellant. 

(1)  A  Judgment  is  a  Hat  of  tbe  court 
settling  the  rfghta  of  the  parties,  and, 
however  unjnst,  erroneous,  or  Illegal  the 
settlement  may  be,  the  partira  can  only 
claim  uudurlt  that  which,  by  its  terms, tbe 
Jndgment  awards.  40  La.  Ann.  618,  4 
South.  Rep.  4M. 

(2)  A  Judgment  in  peraontun,  recognis- 
ing a  special  mortgage,  and  decreeing 
that  the  plalotift  in  entitled  to  priority  uf 
payment  crat  of  the  proceeds  ot  the  sale  of 


the  property  made  pendente  lite  in  an- 
other salt,  does  not  warrant  tbe  selcure 
and  sale  of  tbe  mortgaged  premises  in  the 
hands  of  a  third  possessor,  undw  a  £.  fa.. 
issued  against  the  original  mortgagor, 
especially  when  the  Jndgment  le  prefaced 
with  the  atatement  that  tbe  prayer  for 
the  seizure  and  sale  of  tbe  poperty  need 
nut  be  granted. 

(.*t)  Under  a  writ  of  JJerf  facias,  the  sher- 
iff can  seize  only  the  property  of  the  de- 
fendant. An  order  or  decree  ot  eHsnre 
and  sale  Is  essential  to  tbe  enforcement  of 
u  mortgage.  When  this  order  or  decree  is 
embodied  In  a  judgment  in  personam,  then 
the  property  may  be  lawfully  aeized  under 
a  S.  fa.  In  the  hands  ol  a  third  possessor, 
If  the  mortgage  "contains  the  pact  de  mm 
atlenaado. 

(4)  A  Judgment  recognising  a  mortgage, 
and  decreting  Its  payment  out  of  the  pro- 
ceeds of  a  sale  affirms  the  sale  and  remits 
the  creditor  to  the  fund  for  satisfaction. 
Surely,  a  third  opponent  Is  not  entitled  to 
the  eelzare  and  sale  of  the  property 
already  sold,  on  a  Jndgment  fixing  hlu 
right  to  participate  in  the  proceeds  ol  the 
sale. 

Wife  Jt  Hendon,  for  appellees. 

(1)  Where  a  mortgage  contains  the  pact 
de  non  alieaando,  one  who  subsequently 
purchases  the  property  from  the  mort- 
gagor  cannot  claim  to  be  in  any  better 
condition  than  bis  vendor.  Any  aliena- 
tion in  violation  of  the  pact  de  non  aliea- 
ando is  null  as  to  the  creditor;  and,  where 
the  mortgage  contains  the  pact  de  noo 
aHenaadOt  a  purchaser  from  tbe  mort- 
gagor, subeeinent  to  the  mortgage,  will 
be  considered  as  standing  In  the  place  of 
the  mortgage,  and  as  subject  to  the  same 
liabliltles:   4  La.  Ann.  825  ;  8  La.  Ann.  58. 

(2)  A  prior  mortgagor  creditor,  who 
holds  a  mortgage  which  contains  the  pact 
tfe  son  alieaando,  may  parsae  the  proper- 
ty in  tbe  hands  of  a  third  holder  without 
resorting  to  the  dilatory  proceeding  by  an 
hypothecary  action.  This  is  true,  thnngh 
tbe  property  may  have  been  bought  by 
tbe  third  holder  at  sheriff's  sale.  28  La. 
Ann.SSd;  24  La.  Ann.551;  20  La.  Ann.  820; 
88  La.  Ann.  218. 

(8)  The  third  bolder  of  aneh  property  is 
not  a  third  posaeseor,  nor  entitled  to  the 
rights  of  one. 

(4)  The  holder  of  a  mortgage  note  se. 
«ured  with  suche  pact  may  proceed  against 
tbe  property  and  the  mortgagor  wltnont 
making  party  to  bis  suit  any  third  owner, 
Mtber  Wa  executiva  or  via  ordlnaria,  and 
Jnet  as  If  the  property  had  not  changed 
owners. .  S3  La.  Ann.  218. 

f5)  Damages  are  alloi^ed  on  dissolution 
of  an  injunction  of  specific  property  In 
same  enlt.  16  La.  Ann.62;  81  La. Ann.677. 

Fbnneb,  J.  Cahn,  who  was  a  creditor 
of  S.  N.  Ford  on  a  debt  secured  by  aspe* 
cial  mortgage  on  property  ol  Ford  eon- 
talnlng  tbe  pact  de  dob  aUeoaado,  pro- 
ceeded via  ordloaria  againat  Vurd  to  ob- 
tain Judgment  against  him  for  the  debt, 
together  with  the  recognition  and  enforce- 
ment ot  his  mortgage.  The  enlt  nwnlted 
in  the  following  Jndgment:  "Wherefore, 
the  law  and  evidence  b^g  in  favor  of 
plaintiff.  It  la  by  reason  thereof  ordwed. 
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adludffed,  and  decreed  that  plaintiff  do 
have  and  recuver  of  defendant  S.  N.  Ford 
tbe  anm  of  tblr^*«lx  tanndred  and  ten  and 
20-100  dollars,  witb  8  per  cent.  Interest 
from  March  1,  1888,  and  5  per  cod  t.  thereon 
as  attorney's  lees,  and  that  plalntiff'H  Bp&< 
clal  mortgage  be  recognized  on  lots  5,  6,  7, 
and  8  ot  block  61  of  the  city  of  Shrere- 

Rort. "  He  proceeded  to  iasw  a  writ  ot  JJ. 
I.  on  this  jadgment.nnder  which  he  seized 
the  proi>erty  on  which  his  mortgage  rest* 
ed,  which  mortgage  is  expressly  recog- 
nized by  the  Judgment.  He  Is  met  by  this 
Injanctloo  suit  instituted  by  plalntiCf,  who 
alleges  that  he  Is  the  owner  of  the  prop- 
erty, under  a  Judicial  sale  made  In  ezeca- 
tiou  of  a  Junior  mortgage  placed  thereon 
by  Ford,  and  contends  that  tbe  property 
cannot  be  seised  under  Caha's  Judgment 
agftlDBt  Ford,  bot  that  Cahn  must  resort 
to  the  hypothecary  action,  and  give  him 
tbe  notices  required  in  sucb  an  action. 
We  thinit  tbe  contention  la  silenced  by  our 
decision  In  tbe  case  of  Bienvenu  t.  Insur- 
ance Co.,  83  La.  Ann.  218,  where  we  said: 
"Appellant  contends  rhat  BieuTeDH.  hav- 
ing talcen  a  Jndgment  against  Laloarle, 
and  having  Issued  a  fa.  under  bla  judg- 
ment, could  not  in  law  proceed  against 
appellant'B  property  without  process 
against  blm.  It  la  not  disputed  that  by 
proceeding  via  executiva  the  holder  of  a 
mortgage  containing  the  pact  de  una 
alienando  can  Ignore  any  subsequent 
alienation  of  his  mortgagor,  and  follow 
tbe  property  In  any  hands,  without  notice 
to  the  subsequent  vendee  or  possessor. 
And  Itthereforeappears  that  we  are  called 
npon  to  recognize  a  difference  as  to  the 
mortgage  rights  of  plaintiff  between  tbe 
two  modes  ot  proceeding.  But  such  a  dif- 
ference does  not  exist  dtber  la  reason, 
logic,  or  law.  The  holder  of  a  mortgage 
ImporUng  confession  of  Judgment  Is  au- 
tborlied  oy  law  to  proceed  by  executory 
process  against  his  debtor's  property, and 
we  cannot  see  how  any  of  bis  mortgage 
rights  can  be  restricted  by  a  Judgment  of 
a  competent  court, condemning  his  deb<'ur 
personally,  to  pay  the  debt  and  recogniz- 
ing bis  mortgage  rights.  We  understand, 
on  the  contrary,  that  by  such  a  Judgment 
the  rights  ot  the  creditor  are  enlarged  In- 
stead of  bring  curtailed  or  abridged.  We 
are  at  a  loss,  therefore,  to  perceive  any 
strength  in  the  position  that  a  creditor, 
prouMdlng  v/a  onilDaria,ia  debarred  from 
following  tbe  property  of  bis  mortgagor 
In  the  bands  of  any  vendee,  and  without 
process  against  such  vendee. "  The  fore- 
going decision  covers  this  case  like  a 
blanket.  It  would.  Indeed,  be  a  strange 
anomaly  to  bold  that  a  creditor  having  a 
mortgage  with  the  non-alienation  clause 
evidenced  only  by  an  authentic  net,  and 
only  Importing  a  confession  of  Judgment 
for  the  debt  claimed,  can  selie  the  mort- 
gaged property  In  the  bands  of  any  third 
possessor  without  notice  to  or  process 
against  him;  but  that  when  be  not  only 
holds  the  same  authentic  evidence  ot  tbe 
mortgage,  but  has  had.  In  addition,  his 
debt  and  mortgage  ascertained  and  recog- 
nised by  a  final  Judgment  of  a  competent 
court,  he  thereby  forfeits  bis  right  to  In- 
voke tbe  same  remedy.  The  fact  that  the 
decree  did  not  spedfleally  order  tbe  sdsnre 


and  sale  of  the  mortgaged  property  is  of 
no  moment.  The  Judgment  recognizing 
the  mortgage  recognized  all  its  stipula- 
tions, and  authorized  -its  enforcement  Id 
the  manner  and  to  the  extent  which  those 
stipulations,  under  tbe  law,  Justlfled.  in- 
cluding the  right  under  the  non-alleaation 
pact  to  seize  the  mortgaged  property,  re- 
gardless of  any  alienation,  wblcb  was  In- 
operative as  against  such  a  mortgage, 
and  wIthoDt  necessity  of  notice  or  process 
to  or  against  any  party  but  tb^,  mortgage 
debtor  himself.  We  notice  the  prayer  tor 
an  amendment  of  tbe  judgment,  by  in< 
creasing  the  damages  allowed,  only  to 
say  that  the  allowance  made  by  the  dis- 
trict Judge  Is  conservative,  and  snlficlent 
to  satisfy  tbe  requirements  ot  Justice. 
Judgment  aflbrmed. 

  «S  La.  Ann.  WiZt 

FcowEH  e«  al  v.  O'Bannon.  (No.  813.) 

{Supreme  Court  of  LouiaUma.  Oct  33, 1891. 
48. La.  Ann.) 

FaOTORS— AOOODNT  HUTBD  —  LlIHTATIOHS— IkPU- 
UTIOX  or  PaTMXHTS— MoaTOAeBS  — EXTBKBIOIT 
BT  ImPU CATION — AOCOONTTNO. 

1.  When  accounts  between  fuctor  and  planter 
have  been  repeatedly  rendered  to  the  latter,  and 
have  been  received  without  objection,  and  with 
petitions  for  indulgence  and  promises  to  pay,  be 
cannot  afterwards  question  the  correctness  of  the 
Items  thereof,  or  of  the  charges  of  interest  there- 
in oontained. 

5.  Prior,  at  least,  to  Act  78  of  1888,  sooh  ao- 
cotints  beoamestated  aocounts,  prescriptible  only 
by  10  years.  The  act  of  need  not  be  con- 
strued In  this  case,  because  under  no  view  could 
it  operate  tbe  prescription  pleaded. 

8.  If  the  debtor  do  not  impute  his  payments 
when  made  the  creditor  may  do  so,  and,  if  he 
make  euch  impatation,  and  inform  the  debtor 
thereof  by  account  rendered,  whlub  the  debtor  re- 
ceives witboat  objection,  he  cannot  afterwards 
Qaestion  the  imputation. 

4.  Uortgages  cannot  be  extended  by  Implica- 
Uon  to  seonre  any  otlier  obligation  than  that  er- 
pressly  menUonea.  A  mortage,  given  to  secure 
"92,S00  for  money  advanced  and  acceptances  made 
and  to  be  made  during  the  present  year, "  cannot 
be  extended  to  cover  advanoes  made  after  the  ex- 
piration of  the  year,  and  to  do  so  byanyimplloa- 
tion  from  tbe  sabsequeot  dealings  between  the 
parties  would  Involve  the  creation  of  a  mortgage 
by  parol  or  implication. 

6.  Where  thebalance  dneat  a  partioulartlme 
In  long  aocounts  has  nuver  been  struck,  and  can- 
not be  ascertained  without  numeroos  and  dim- 
cult  calculations,  this  court  will  not  imdertake 
such  labor,  b3t  will  remand  the  cose  for  the 
purpose  of  asoertaining  the  amount. 

6.  Jud^ent  reversed  and  case  remanded  oo 
a  single  point. 
ISyllabus  by  Oxe  Court) 

Appeal  from  district  court,  parish  of 
Claiborne;  Allen  Barebdalb,  Judge. 

Suit  by  Flower  ft  King  against  J.  W. 
O'Bannon  to  enforce  a  mortgage  given  to 
secure  a  balance  on  an  account.  Judg- 
ment tor  plaintilts,  who  appeal  therefrom. 
Beveraed,  and  new  Judgment  enteredp 
which,  on  rehearing.  Is  amended. 

B.  H.  Hall  and  J.  W.  Balbert,  for  ap- 
pellants. 

(1)  Prescription:  **A  written  acknowl- 
edgment Is  not  necessary  to  constltnte  an 
account  stated.  An  account  rendered,  un- 
less objected  to  within  a  reasonable  time, 
Is  an  account  stated,  compte  arrit^t  from 
Its  presumed  approval."  28  La.  Ann.  606. 
26  La.  Ann.  208;  37  La.  Ann.  U8;  ao  La. 
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Add.  119;  19  La.  Ann.  185;  and  aathorltles 
cited  on  page       26  La.  Ann. 

(S)  Interest  and  commlBBlona :  "  Where 
mercantile  acconnts  bave  been  closed  by 
rendition  and  acceptance  withont  objec- 
tion, tbe  debtor  cannot  thereafter  object 
to  cbarKes  of  8  per  cent.  Interest,  and  to 
compoundlnfc  Interest  by  capitaliisation  of 
HnccesBlon  of  balances."  39  La.  Ann.  7S8t 
2  Sooth.  Rep.  602.  "  A  etlpnlatlon  In  a  con- 
tract between  a  planter  and  a  commission 
merchant,  by  which  the  former  agrees  to 
secare  the  latter  In  a  certain  amount  In 
any  event,  Is  not  Illegal,  and  may,  there- 
fore, be  enforced  af^alnst  the  planter,  not- 
withstanding he  has  failed  to  make  a 
crcp."  23  La.  Ann.  lEOl.  Fide,  also,  2i  La. 
Ann.  159. 

(8)  ImpQtatlun  of  payments:  Article 
2168.  CIrii  Code:  "The  debtor  of  sereral 
debts  has  a  right  to  declare,  when  he 
makes  a  payment,  what  debt  he  means  to 
discharge. "  Article  2165,  Clril  Code: 
"  When  the  debtor  of  several  debts  has  ac- 
cepted a  receipt  by  which  the  creditor  bas 
imputed  what  he  has  received  to  one  of 
the  debts  specially,  the  debtor  can  no 
longer  reqnire  the  Impatatlon  to  be  made 
to  a  different  debt,  onless  there  has  been 
fraud  or  snrprlse  on  the  part  of  thecred 
itor."  30  La.  Ann. 1225:  ** Payments  made 
by  a  debtor  without  special  instructions 
as  to  their  imputation  will  be  imputed  In  ac- 
cordance with  the  tacit  agreement  of  the 
parties  as  disclosed  by  their  dealings  and 
correspondence.  A  debtor  who  receives, 
without  objection,  an  accoont|cnrrent  from 
his  creditor,  which  imputes  payments  made 
by  him  to  the  less  onerous  part  of  his 
debt,  is  held  to  ratify  by  his  silence  the 
Impatetion  of  payments  made  in  the  ac- 
count." "It  is  therefore  false  doctrine  to 
say  that,  where  a  factor  who  has  made 
advances  to  a  planter,  and  who  has  a 
mortgage  upon  bis  plantation  to  secure 
an  antecedeutdebt,  receives tbe  crop  of  the 
planter,  the  proceeds  of  the  crop  mnstbe 
Imputed  first  to  tbe  payment  of  tbe  mort- 
gage debt,  the  residue  goiug  to  discharge 
tbe  debt  incurred  for  supplies.  The  privl- 
JegCTests  apon  the  crop,  and  this  privilege 
the  crop  mast  first  discharge  before  any 
part  of  it  may  be  applied  to  any  other  ob- 
ligation." Blchardson  v.  Dinkgrave,  2G 
La.  Ann.  657,  and  also  48  La.  Ann.  1. 
Bloodworth  v.  Jacobs,  2  La.  Ann.  24: 
"Thedebtor  has  the  right  to  make  the  im- 

fintatlon  of  any  payment  made  by  him. 
f  bedo  not  exercise  this  right,  the  creditor 
may  do  so.  When  a  debtor  has  accepted 
a  receipt,  Id  whicli  a  payment  Is  Imputed 
to  a  particular  debt,  it  Is  irrevocable,  nn- 
less  in  cases  of  snrprlRe  or  fraud  on  the 
part  of  the  creditor.  Civil  Code,  art.  2161. " 
Dunbar  v. Billiard,  2  La. Ann.  810:  "Where 
a  factor  sends  an  account  to  his  principal 
at  the  usual  time,  In  which  certain  Impu. 
tatlons  are  made  by  the  former,  and  the 
latter  affirms  It.ur  receives  and  acqulescss 
In  It,  and  no  fraud  or  surprise  Is  com- 
plained of,  the  Imputation  of  payment 
must  be  considered  as  having  been  made 
by  the  authority  of  the  principal,  the  rati- 
fication of  tbe  acts  of  the  factor  being 
tantamount  to  original  Imputation  by 
the  principal  and  relating  baek  to  time 
of  the  acts  which  are  the  aubject  of  ratlfl- 
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cation. "  Wilson  v.  Lewis.  6  La.  Ann.  774 : 
"  Where  the  plalntlH  bad  carried  on  tbe 
baslness  of  making  advances  to  a  party 
on  consignment,  payments  made  to  them 
In  the  conrsH  of  that  business  will  be  Im- 
puted to  the  mercantile  accounts,  and  not 
to  a  mortgage  note  held  by  them  on  the 
party. " 

(4)  The  mortgage;  "Mortgages,  under 
the  hypothecary  system  of  Louisiana, 
maybe  given  to  secure  debts  having  no 
legal  existence  at  the  date  of  mortgage. 
It  Is  not  essential,  in  such  a  mortgage, 
even  with  respect  to  third  persons,  that 
It  should  express  on  Its  face  that  it  was 
executed  to  secure  future  debts.  It  may 
be  described  as  a  security  for  existing 
debts,  and  yet  used  to  protect  those 
which,  In  the  contemplation  of  the  parties, 
were  to  be  created  at  a  future  time.**  7 
La.  Ann.  288,  807.  "It  Is  the  eventual  bal- 
ance In  the  account  current  that  Is  cov- 
ered, not  tbe  isolated  items  aa  they  fluctu- 
ate through  Its  successive  operations. 
Whilst  ruuning.  It  cannot  be  arrested  at  a 
particular  period,  when,  by  an  oKset  of 
debits  and  credits,  they  might  be  equally 
balanced,  tbe  account  destroyed,  and  the 
mortgage  extingniebed.  The  accoantcan- 
not  thus  be  disintegrated.  An  aggregate 
Is  to  be  formed  of  its  component  parts. 
Untlt  the  balance  be  struck,  tbe  relation 
of  debtor  and  creditor  cannot  be  deter- 
mined. On  tbatbalancelt  Is— with  whose 
ebb  and  tide  it  rises  and  falls— that  the 
mortgage  flaaily  fastens  Itself,  and  which 
It  flually  secures."  Hen.  Dig.  p.  040,  Mo. 
17;  7  La.  Ann.  808. 

J.  E.  Moore  and  J.  A.  Ricbardaon,  for 
appellee. 

When  there  Is  a  question  of  payment  the 
payment  will  be  Imputed  to  the  debt 
bearing  a  mortgage.  16  La.  Ann.  174; 
Loqne.  Dig.  p.  617,  par.  III.,  "Of  the  impa- 
tatlon of  payment. 

In  order  to  Interrupt  prescription  It  must 
be  acknowledged  in  writing.  Acts  1888, 
No.  78;  Civil  Code,  art.  3638. 

An  acknowledgment  must  not  only  be 
In  writing,  but  must  beof  thedebt  claimed. 
86  La.  Ann.  4U7. 

Fennrb,  J.  The  motion  to  dismiss  bas 
no  merit,  and  Is  overruled.  Plaintiffs  sue 
defendant  for  a  balance  of  account,  and 
tor  the  recognition  and  enforcement  of  a 
mortgage  which  they  claim  to  hold  to  se- 
cure the  same.  Tbe  questions  involved 
logically  divide  themselves  Into  two 
branches:  (1)  The  amount  of  defendant's 
Indebtedness  to  plaintiffs;  (2)  the  extent 
to  which  that  Indebtedness  is  secured  by 
the  mortgage. 

1.  We  think  there  can  be  no  doubt  that 
plaintiffs  are  entitled  to  recover  a  person- 
al Judgment  against  defendant  for  the  full 
amount  claimed.  The  drallngs  between 
the  parties  were  In  aceount  current  run- 
ning from  March,  1887,  to  1S90.  Detailed 
statements  of  the  account  were  repeatedly 
rendered  to  defendant,  who  received  the 
same  without  objection,  and  made  re- 
quests for  Indulgence  and  repeated  prom- 
ises to  pay.  It  is  too  late  for  him  now  to 
contest  the  correctness  of  the  items  of  the 
acconnt,  which,  however,  we  consider  snf- 
flclently  proved,  and  not  discredited.  His 
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obJectloBS  to  the  charge  ol  8  per  cent,  iu- 
tereBt,  and  to  compoundinK  ol  Interest, 
are  defeated  by  onr  decision  In  Allen  v. 
NettleB,  8ft  La.  Ann.  788.  2  Soutb.  Rep.  602, 
where  we  aafd :  "Defendant  now  seekH  to 
overhaul  these  acconnts  from  1881,  and 
claims,  and  was  allowed,  a  deduction  of 
$407.01  for  overcbarges  of  Interest  at  8 
per  cent.,  and  from  tbecompouadlnKthere- 
of  by  capltallzlns.  In  the  sncceedtnK  ne- 
coantB,  the  balances  from  those  preceding. 
We  think  this  was  error.  So  far  us  these 
matters  are  concerned,  the  defendant  can- 
not go  beyond  the  acconntB  which  have 
been  rendered  and  acc^ted  by  him,  with- 
out objection.'*  Tbepleao(|preacriptlon  of 
three  years  aKatnst  the  earlier  items  of 
the  account  cannot  avail.  An  account  ren- 
dered, and  not  objected  to  within  a  reason- 
able time,  is  an  account  stated,  and  only 
prescribed  by  10  years.  Darby  v.  Last- 
rapee,  28  La.  Ann.  606;  Blanc  v.  Scnigga, 
26  La.  Ann.  208,  and  other  authorities 
therein  r^erred  to.  Such  was  the  an- 
donbted  law,  at  least  ap  to  the  adoption 
of  Act  78  of  1888,  which  prescribes  all  ac- 
counts by  tbree  years,  we  need  not  pres- 
ently construe  this  act.  because  it  was 
only  paused  on  July  12, 1R8B,  after  the  ac- 
coanta  bad  been  rendered  and  converted 
Into  stated  accounts  prescriptlble  by  10 
years.  This  suit  was  brought  on  May  2, 
1890.  On  no  baste  of  calcalatlon  of  the  pre- 
scriptive term  could  It  have  accrued  prior 
to  this  suit. 

2.  Defendant  claims  that  the  debt  se- 
cured by  the  mortgage  was  entirely  extin- 
guished by  payment,  on  the  ground  that 
all  the  remittances  and  the  proceeds  of  cot- 
ton shipped  by  him  should  be  imputed  to 
the  mortgage  as  the  most  onerons  debt. 
It  is  notpretendedtbatdefendant  declared 
any  special  Imputation  wben  be  made  the 
payments.  On  the  other  hand,  the  ac- 
counts rendered  by  the  plalntltto  show 
that  tfaey  Imputed  the  payments  other- 
wise than  to  the  mortgage  indebtedness, 
the  accounts  stating  the  balance  due  as 
remaining  secured  by  the  mortgage.  The 
law  on  the  subject  Is  well  stated  In  the 
following  authorities,  cited  in  plalDtitfs* 
brief :  Article  2163,  Civil  Code :  "  The  debt- 
or of  several  debts  has  a  right  to  declare, 
whm  he  makes  a  payment,  what  debt  he 
means  to  discharge."  Article  2166,  Civil 
Code:  "When  the  debtor  of  several  debts 
has  accepted  a  receipt,  by  which  the  cred- 
itor has  Imputed  what  he  hai*  received  to 
one  of  the  deb  te  specially,  the  debtor  can 
no  longer  require  the  Imputation  to  be 
made  to  a  different  debt,  unless  there  has 
been  fraud  and  surprise  on  the  part  of  the 
creditor."  McLear  v.  Hunsicker,  80  Lta. 
Ann.  1225:  "Payments  made  by  a  debtor, 
without  special  Instructions  astutheirlm- 
pQtatfon,  will  be  Imputed  In  accordance 
with  the  tacit  agreement  of  the  par- 
ties as  disclosed  by  their  dealings  and 
correspondence.  A  debtor  who  receives 
without  objection  an  account  current 
from  his  creditor,  which  Imputes  pay- 
ment made  by  him  to  the  less  onernas 
part  of  bte  debt.  Is  held  to  ratify  by  hla 
silence  the  Imputation  of  payments  made 
In  the  account."  Biood worth  v.  Jacobs. 
2La.  Ann.  24:  "  The  debtor  has  the  right 
to  make  the  Imputation  of  any  payment 
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made  by  him.  It  be  do  not  exercise  this 
rlfrht,  the  creditor  may  do  so.  When  a 
debtor  has  accepted  a  receipt.  In  which  a 
payment  Is  Imputed  to  a  particular  debt, 
ft  fs  Irrevocable,  unless  in  cases  of  surprise 
and  fraud  on  tbe  part  of  the  creditor. 
Civil  Code,  art,  2161.*  Dunbar  v.  Bullard. 
2  La.  Ann.  810:  **  Where  a  factor  sends  an 
account  to  his  principal  at  the  usual  time. 
In  which  certain  Imputations  are  made  by 
the  former,  and  tbe  latter  afflrius  it,  or 
receives  and  acquiesces  in  it,  and  no  fraud 
or  surprise  is  complained  of,  tbe  Imputa- 
tion of  payment  must  be  considered  as 
having  been  made  by  tbe  authority  of  the 
principal;  theratlflcatlonoftheacts  of  the 
factor  tHlng  tantamonnt  to  original  Im- 
putation by  the  principal,  and  relating 
back  to  time  of  the  acts  which  are  tfaesub- 
Ject  of  ratification."  Wilson  v.  Lewis.  6 
La.  Ann.  774 :  **  Where  the  plaintiff  has  car- 
ried on  the  business  of  making  advances 
to  a.  party  on  consignment,  payments 
made  to  them  in  tiie  course  of  that  busi- 
ness will  be  imputed  to  the  mercantile  ac- 
connts, and  not  to  a  mortgage  note  held 
by  them  on  the  party. "  Moreover,  as  ap- 
pears from  the  mortgage,  the  advances 
were  made  to  aid  defendant  In  his  plant- 
ing operations,  and  were  specially  secured 
by  a  privilege  on  his  crops,  and,  as  here- 
tofore held,  the  proceeds  of  the  crop  were 
Imputable  to  the  privilege,  and  not  the 
mortgage.  "It  Is  therefore  false  doctrine 
to  say  that  where  a  factor,  who  has  made 
advances  to  a  planter,  and  who  has  a 
mortgage  upon  hi«  plantation  to  secure  • 
an  antecedent  debt,  receives  the  crop  of 
the  planter,  the  proceeds  of  the  crop  must 
be  Imputed  first  to  the  payment  of  the 
mortgage  debt,  the  residue  ftoiog  to  dis- 
charge the  debt  incurred  for  supplies. 
The  privilege  vests  upon  tbe  crop,  and 
this  privilege  the  crop  mustfirst  discharge 
before  any  part  of  it  may  be  applied  to 
any  other  obligation."  Blchardsou  ▼. 
Dlnkgrave.  36  La.  Ann.  667,  and  also  Bank 
v.  Meyer,  48  La.  Ann.  1,  8  South.  Bep.  433. 
We  encounter  a  question  of  greater  diffi- 
culty in  determining  what  partof  the  debt 
Is.  or  was  ever,  secured  by  the  mortgage. 
Tbe  mortgage  was  not  given  to  secure  ad- 
vances generally,  or  to  secure  any  result- 
ing balance  of  account  without  limitation 
as  to  time.  Its  terms  explicitly  declare 
that  It  is  given  "to  secure  the  sum  of 
f 2,600  formoney  advanced  and  acceptances 
made  and  to  he  made  during  the  present 
year."  Plaintiffs  seem  to  consider  that 
the  "present  year"  means  the  year  running 
from  the  date  of  tbe  mortgage,  but  aueh 
la  not  a  natural  construction  of  tbe  words 
In  their  ordinary  use.  which  obTlously 
suggest  tbe  year  1887;  and  this  is  confirmed 
by  the  fact  that  the  notes  given  to  rep- 
resent the  debt  matured,  respectively,  on 
1st  December.  1887,  and  Ist  January,  1888. 
We  cannot  see  our  way  to  holding  that 
this  mortgage  was  Intended  to  secure,  or 
did  secure,  advances  or  acc^tancds  not 
made  during  tbe  year  1887,  or  any  balance 
of  account  beyond  that  existing  on  the 
last  day  of  that  year.  We  have  held  that 
"  mortgages  are  so  far  atrlctt  Juris  that 
they  cannot  be  extended  by  implication  to 
secure  any  other  obligation  than  that  ex- 
pressly mentioned."  Hchadel  v.  tit.  Mar- 
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tin,  11  La.  Ann.  176.  Tlila  principle  1b  an- 
qneetionably  sonnd.  We  nboolo  violate 
It  KTosBly  if  we  acceded  to  tlie  BUgseRtfon 
of  plalntlffB*  eounael  that  by  tbe  deallnjcs 
of  the  parties  the  eecurity  of  the  mortgaKe 
ban  been  extended  to  cover  subsequent  ad- 
vances. We  mnst  look.tor  tbeobUgatioDS 
of  a  mortage  In  the  actltaelf.  Toextend 
tbem  beyond  the  plain  terms  of  tbe  act  on 
evidence  sacb  as  that  faeresnffgeBted  wonld 
be  to  create  a  mortgaj^  by  parol  or  hy 
Implication,  In  violatioii  of  the  express 
provision  ol  the  Code,  which  declares:  "A 
conventional  mortKage  can  only  be  con- 
tracted by  an  act  pameil  In  presence  ol  a 
notary  and  two  witnesses,  or  by  an  act 
nnder  private  slxnature.  No  proof  can  be 
admitted  of  a  verbal  mortKUKe."  Defend- 
ant never  fcranted,  and  platntltls  do  not 
hold,  any  mortgage  to  ^ecore  anytfalng 
except  **  the  Slim  of  f 2,500  tor  money  ad- 
vanced and  acceptances  made  and  to  be 
made  dortnfr  tbe  present  year." 

We  have  thus  solved  all  tbe  qaestlons  in 
the  case  except  that  of  the  amount  due  on 
the  aeronnt  of  plaintiffs  on  Sist  day  of 
December,  1887,  for  which  amonnttbeyare 
entitled  to  a  recognition  and  Rnforceroent 
ol  their  mortgage,  together  with  Interest 
thereon  at  tbe  rate  of  5  per  cent,  from  the 
8lBt  day  of  December,  1887,  until  paid,  and 
lor  the  additional  amount  of  fi  per  cent, 
on  tbe  gross  amount  so  dun  on  the  mort- 
gage as  attorneys*  fees.  No  balance  has 
ever  been  struck  of  tbe  account  of  plain- 
tiffs as  It  stood  on  the  Slat  of  December, 
and  It  requires  an  accountant  to  ascer- 
tain tbe  exact  balance  then  dae.  Involving 
a  calculation  of  Interest  on  all  tbe  nnmer- 
oua  Items,— labor  which  cannotbethrown 
on  thia  court.  We  shall  thertfore  be  com- 
pelled to  remand  the  case  on  this  point. 
It  Is  therefore  adjudged  and  decreed  that 
tbe  Judgment  appealed  from  be  avoided 
and  reversed,  and  It  Is  now  adjudged  and 
decreed  that  there  be  Judgment  In  favor 
of  plalntUfs  and  against  the  defendant,  J. 
W.  O'Bannon,  for  the  anm  of  93,500.35, 
with  Interest  at  6  per  cent,  per  annum 
from  April  6, 1890,  and  costs  of  salt ;  and 
It  Is  further  adjudged  and  decreed  that 
plaintiffs*  mortgage  herein  sued  on  be  rec- 
ognised and  enforced  to  tbe  extent  of  the 
balance  due  by  defendant,  as  abown  by 
plaintiffs'  accounts  rendered,  on  tbe  81st 
day  of  Deoember,  1887,  to^^her  wltb  li 
per  cent.  Interest  on  aald  balance  from 
said  date,  and  5  per  cent,  attorney's  fees 
on  the  amount  of  principal  and  Interest 
of  said  balance  when  ascertained.  And 
for  the  purpose  of  ascertaining  the  bal- 
ance so  due  on  December  SI,  1887»  tbe  case 
Is  remanded  to  tbe  lower  court,  with  in- 
■tmetlODs  to  ascertain  the  same,  and  rai- 
der Judgment  therefor  In  accordance  wit^ 
the  opinion  and  decree;  defendant  and 
am>ellee  to  pay  coats  of  appeal. 

ON  BKBVAKINO. 

Both  parties  claim  amendment  of  tbe 
decree,  and  In  exact  Justice  each  Is  entitied 
to  some  relief, 

1.  Tbe  defendant's  application  elalms 
that  the  accounts  rendered  by  plaintiffs  on 
April  5, 1S89,  and  April  6,  1890,  were  not 
acknowledged.  This  Is  not  correct  as  to 
the  flmt  aocuant,  no  objection  to  which 
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was  urged  until  March,  1880,  after  It  had 
been  acquiesced  In  by  prior  correspond- 
ence. But  It  Is  correct  as  to  tbe  final  ac- 
couut  of  1890,  and  we  think  the  charges 
made  therein  of  8  per  cent.  Interest  and  2% 
for  advancing  on  balance  of  former  ac- 
count of  April  6, 1889,  should  be  reduced 
to  6  iier  cent,  interest.  Tbls  rednces  the 
amount  due  on  account  sued  on  to  92,- 
383.61.  and  we  shall  amend  tbe  Judgment 
accordingly.  The  commlsBlone  charged 
on  cotton  not  shipped  were  proper  under 
the  agreement  and  dealings  of  tbe  parties, 
and  other  objections  of  defendant  have  no 
merit. 

2.  The  a  ppllcatlon  of  plalntilb  demon- 
strates beyond  qoestlon  that  the  balance 
due  on  December  1,  1887,  as  shown  by  ac- 
count rendered  and  acknowledged,  consid- 
erably exceeded  92,500,  the  amount  of  tbe 
mortgage  stipulated.  Therefore  themort- 
gage  vested  to  the  entire  amount,  and 
there  was  no  necessity  (or  remanding  tbe 
case  to  ascertain  a  fact  patent  on  tbe  rec- 
ord. It  Is  therdore  now  ordered  and  de> 
creed  that  our  former  decree  herein  be 
amended  by  reducing  the  principal  of  the 
Judgment  aKalnat  defendant  from  92,500.35 
to  $2,882.01 ;  and,  further,  by  recosrnlslng 
and  enforcing  the  mortgage  of  plaintiffs 
on  the  property  described  therein  for  tbe 
fall  amount  of  tbls  Judgment,  together 
with  5  per  cent,  attorneys*  fees  on  the 
principal  and  interest  thereof,  and  by  can- 
celing that  part  of  the  decree  which 
manda  tbe  case;  and  that,  as  thus  amend- 
ed, tbe  said  decree  be  maintained. 

  (44  I*.  Ann.  08) 

Chabb  v.  Hibbrnia  Nat.  Bank  of  Nkw 
Oblbans.   (No.  10,857.) 

(Supreme  CouTt  of  Louisiana.  Deo.  14, 1891. 
44  ha.  Ann.>' 

Ck>RPOBATIONS  ■—  LlABILima  TO  Stockholdbxs— 

Transfbr  or  Stock  bt  Wm— Sstoppbl— Pbs- 

SOBIFTIOIT. 

1.  The  rights  and  duties  of  both  the  stock- 
holders and  the  oorporation  whose  stock  they  hold 
gtovr  out  of  a  oootrticb  implied  la  a  subBcrlption 
for  atook 

3.  A  married  woman,  who  owns  shares  tn  a 

oorporation,  is  not  relieved  from  all  losses  oanaed 
by  ner  acts. 

8.  A  wife,  having  transferred  Her  certificate 
of  shares  to  her  husband,  and  having  bad  noted 
the  transfer  on  the  books  of  the  oorporation,  the 
husband  having  subsequentl;  sold  these  shares, 
she  having  brought  salt  against  him  for  separa- 
tion of  property,  and  in  her  petition  having 
claimed  the  proceeds,  and  Judgment  baring  been 
obtained  recosnizlng  her  rights,  cannot  recover 
as  an  error  of  the  corporation  to  which  ahe  con- 
tributed, and  which  she  made  her  oirn  by  her 
Jadiolal  deolaration,  soffloieutly  to  enable  tbe 
defendant  to  maintain  the  plea  of  prescription  of 
10  yeara,  running  from  tbe  day  lodgment  was 
rendered  Id  her  favor,  decreeing  her  to  bo  tbe 
owner     the  prooeeds  of  tbe  sale  of  the  shares. 

4.  11  the  wife  aid  her  hashand  in  converting 
her  estate  Into  cash,  so  that  he  can  use  It,  it  Is 
her  fault,  and  she  must  blame  herself  If  he  uses 
such  cash  in  payment  of  his  debts,  and  If  other 
people  act  on  the  confldenoe  irhlob  her  conduct 
implies. 

(SyUabuB  by  ihe  Court) 

Appeal  from  civil  district  court,  patiah 
of  Orleans;  Albrrt  Voorbibb.  Judge. 
Suit  by  Kate  Sherry  Chase  against  tbe 


1  Behearing  refused  January  ^  1609. 
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Hlbernla  National  Bank  of  New  Orleans 
to  recoTer  certain  shares  of  Htonk.  Judg- 
ment for  defendant.  Plaintiff  appeals. 
Affirmed. 

George  L.  Blighty  for  appellant,  Jos. 
C.  Gllmore  and  Samh  L.QiIotoTet  for  ap 
pel  lee. 

Brbaux,  J.  Plaintiff,  before  her  mar- 
rlage,  was  the  owner  of  20  afaares  ol  the 
capital  Btock  of  the  Hlbernla  Bank  of  New 
Orleans.  She  was  married  to  Charles  H. 
Chase  on  the  Sth  of  November,  1870.  She 
collected  three  dividends  of  her  shares  aft- 
er her  marriage.  On  the  6th  day  of  No- 
vember, 1872,  she  translerred  these  shares 
to  ber  husband  by  written  Instrument. 
No  consideration  was  paid*;  none  Is  ex- 
pressed lu  the  transfer,  except  the  custom- 
ary "for  value  received"  of  bills  aod  prom- 
issory notes.  An  entry  of  transfer  was 
Inscribed  on  the  bonks  of  the  hank.  On 
the  23d  uf  September,  1878.  Chase  trans- 
ferred these  shares  to  Joseph  Marlstany, 
and  they  were,  from  time  to  time,  there- 
after transferred  io  different  parties.  The 
capital  stock  of  the  bank  was  twice  re- 
dnced;  also  the  nnmber  of  shares.  Those 
claimed  by  plaintiff  were  rednced  to  16  at 
first,  and  In  the  fall  of  18S6  this  nnmber 
was  reduced  to  12.  Six  hundred  dollars 
wei-e  paid  on  the  last  of  these  shares 
called  In,  and  notbtnir  on  the  first.  Tho 
Hlbernla  Bank  has  been  reorganised,  and 
is  now  the  Hlbernla  National  Bank. 
Plaintiff  kept  a  bank-account  at  this 
bank.  The  defendant  had  no  notice  of  an 
adverse  claim  of  plaintiff  before  the  1st  day 
of  December,  1890,— some  eight  months 
after  ber  husband's  death.  Plaintiff  ened 
ber  husband  for  a  separation  of  property. 
She  alleged  In  her  petition  for  a  separa- 
tion that  she  was  the  owner,  at  the  time 
of  her  marrtege,  of  property,  which  she 
described,  and  that  her  husband  assumed 
Its  administration,  and  sold  the  Hlbernla 
Bank  shares  for  the  snni  of  f2,640,  and 
that  the  total  appropriated  to  his  own 
use  was  9^4.100,  less  V2,600  of  the  said 
amotint,  which  was  Invested  In  her  name 
In  a  lot  of  ground  as  an  Investment  of  so 
mach  of  her  paraphernal  funds.  During 
the  trial  for  a  separation  of  property  she 
introduced  In  evidence  the  certificate  uf 
the  cashier  of  the  bank,  to  prove  the 
transfer  of  the  shares  tu  her  husband  on 
the  6th  day  of  November,  1877,  In  said 
suit.  She  obtained  a  Judgment  against 
her  husband  for  a  separation  of  property, 
and  for  $11,620,  and  for  recognition  of  her 
rights  to  the  lot  In  her  name.  A  writ  of 
S.  fH.  was  issued  under  the  Judgment,  and 
was  returned  "not  satisfied."  The  pur- 

gose  of  this  suit  is  to  recover  from  the 
ank  the  value  of  the  shares,  alleged  as 
being  95,000,  and  the  dividends,  amount- 
ing to  96,000.  The  plaintiff  appeals  from 
an  adverse  Judgment. 

Plaintiff's  coQDsel,  In  support  of  her 
claim,  ably  argueit  the  proposition  that 
the  transfer  to  the  husband  Is  an  absolute 
nullity,  which  cannot,  in  any  respect, 
avail  the  bank  in  Its  defense.  The  wife 
parted  witb  her  possession  of  thecertlflcate 
of  shares  In  favor  of  her  husband,  and  was 
a  party  to  the  error  committed  by  the 
offleer  of  the  bank  In  entering  a  note  ol 
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the  transfer  on  its  books.  There  can  be 
no  question  that  the  bank  should  have  re- 
fused to  act,  and  shonld  have  declined  to 
incur  any  responsibility.  We  are  called 
upon  to  determine  whether  the  responsi- 
bility still  exists.  The  plaintiff,  by  her 
voluntary  act,  wltjioot  marital  Influence, 
severed  her  relations  with  the  bank  as  a 
shareholder.  She  placed  ber  husband  In 
charge,  and  gave  him  control.  There  was 
at  least  an  inchoate  transfer  made,  which, 
by  admission  or  the  lapse  of  time,  could 
become  legal.  The  bank  from  that  time 
was,  by  the  registry  of  the  stock,  the 
trustee  of  the  husband.  He  collected  a 
dividend  while  the  stock  was  in  his  name. 
After  many  years  of  acquiescence  she 
called  on  the  bank  for  the  shares,  aa  If  only 
a  few  days  had  elapsed,  and  no  Intention 
of  transferring  them  bad  ever  been  enter- 
tained. The  husband  had  the  adminlatrn- 
tloD,  as  alleged  by  her,  and  she  placed 
these  shares  In  bis  name.  There  was,  to 
say  the  last,  something  of  a  conversion 
from  this  time.  Miller  v.  Handy,  33  La. 
Aun.  164.  In  business  matters.  If  other 
people  act  on  the  confidence  in  the  bus- 
band,  which  the  conduct  of  the  wife  Justi- 
fies, the  wife  must  blame  herself.  Succea- 
Blon  of  Uilmore  v.  Bally,  12  La.  Ann.  562. 

Plaintiff  sued  todisBolvethecommauIty, 
and  for  Judgment  for  different  amounts, 
among  them  that  realised  by  her  husband 
from  the  conversion  «if  thecertlflcate  of 
shares.  In  the  present  suit  the  wife  erro- 
neously testified  that  her  husband  never 
had  at  any  time  assumed  the  administra- 
tion of  her  property.  She  obtaiueU  Judg- 
ment tor  the  proceeds  of  these  certificates. 
Had  she  sold  them  to  her  husband,  as  now 
contended, hewoDld  have  been  responsible 
for  the  price,  and  not  for  the  amount  re- 
ceived by  htm  when  hesold  them.  The  wife 
cannot  escape  the  effect  of  these  proc^- 
IngB,  and  pass  them  as  It  void.  Her  decla- 
rations to  obtain  the  judgment  were 
made  with  the  legal  authority  of  the  Judge. 
Estoppel  by  Judicial  declaration  will  not 
apply  to  escape  the  effect  of  marital  In- 
fluence. There  la  no  Intimation  of  socb  in- 
fluence. She  is  therefore  bound  by  the 
conversion,  and  the  Judgment  made  con- 
clusive by  the  lapse  of  time.  She  cannot 
be  allowed  to  shift  her  position  at  will. 
In  her  first  suit,  with  legal  evidence,  she 
maintained  the  all^atlon  that  ber  bns- 
band  sold  these  bank  shares  and  received 
the  price,  with  the  exce|ition  of  anamoont 
expended  from  these  proceeds  and  othera. 
In  purchasine  property  fur  her,  which  he 
owned,  and  obtained  Judgment.  In  the 
present  suit  she  purposes  to  ignore  those 
proceedings  entirely,  and  recover  Judg- 
ment, as  if  she  had  never  parted  with  the 
title,  and  had  never  placed  her  husband  In 
possession  of  thecertlflcate.  Plaintiff  con- 
tends that  the  conversion  dates  from  the 
date  of  her  demand  for  their  delivery. 
The  error  is  not  of  that  date.  The  deliv- 
ery of  the  Bhanie,  and  her  Judicial  declara- 
tions, fix  an  earlier  day.  A  corporation 
Is  ordinarily  Justified  lu  treating  the  as- 
signee and  bolder  of  certificates  of  Htock 
as  the  owner.  Wlltbank's  Appeal.  64  Pa. 
St.  Although  the  princliue  does  not 
Justify  a  corporation  in  making  an  Illegal 
registry,  when  the  owner  calls  alone  aad 
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baa  tlie  transfer  noted,  knew  that  they 
were  tr&uBferred  Into  third  hands,  and 
claimed  the  proceeds,  the  dates  ot  her  acts 
and  declarations  cannot  be  left  oDtot  all 
consideration.  "The  relation  ot  stock- 
holders to  the  corporation  whose  stock 
tbt>7  hold  Is  that  of  contract,  and  the 
ri^btn  and  datiesuf  both  parties  grew  oot 
of  coQtract  Implied  la  a  8ut>Hcriptlon  of 
stock."  Ditch  Co.  V.  Elliott,  10  Colo.  327, 
]5Pac.  Bep.  691.  When  the  wife  is  one  of 
the  parties  to  such  contract,  she  is  nut  re- 
liered  from  evwy  care  and  concern  of  an 
owner. 

There  can  beno  estoppel,  plaintiff  arses, 
becanse  the  transfer  made  by  the  wife  to 
the  bnsband— the  basis  ol  defendant's 
liability— was  made  years  before  the  insCI- 
tatlon  u(  ber  eui^  against  her  husband, 
and  that  defendant  was  not  thereby  In- 
dneed  to  change  Its  position.  The  e8to[>- 
pnl  la  not  by  recitals  of  a  deed  or  by  con- 
duct. The  plea  is  based  on  the  solemn  act 
of  a  competent  court,  which  plalDtlff  has 
execnted  in  part  at  least.  Judicial  decla- 
rations are  accepted  as  true  without  re- 
gard to  any  influence  they  may  hare  had 
on  the  party  In  whose  behalf  they  are 
pleaded. 

Belatlve  to  the  sospenelon  of  prescrip- 
tion,article  ^25  ot  the  BevlsedClTllCode  ia 
quoted  as  applying.  The  husband  is  not 
bound  in  warranty  to  the  bank.  The  act 
was  that  of  the  wife,  which  she  has  made 
clearly  here.  The  error,  If  actionable, 
would  give  right  to  damages  owing  to  de- 
fendant's negligence,  which  do  not  give  a 
right  to  cite  plaintiff's  hnsbaad  in  war- 
ranty. Thepieaofprescrlption  Interposed 
by  tbe defendant  is  a  bar  to  plaintiff's  de- 
mand. Plaintiff's  right  of  action  accrued 
more  than  10  years  prior  to  the  institution 
of  this  suit.  More  than  that  length  of  time 
bad  elapsed  from  the  date  of  a  Judgment 
Id  ber  taror  decreeing  her  to  be  the  owner 
of  the  price  for  which  the  property  was 
sold  by  hep  boBhand.  J  udgment  affirmed, 
at  plalntlfra  costs. 

(«  lA.  Ann.  1C63)   

Pace  t.  AwBBsr  et  al.  (No.  814.) 
Bennett  r.  Same.  (No.  814.) 
(/Supreme  Covrt  ofLoutaicma.  Oct.  88, 1891. 

Malicious  Fbobboution— Frobabib  Cxnn. 

In  case  reputable  citizens  ore  wantonly  and 
111^117  arrested  and  Incarcerated  in  Jail  on 
"tramped- op"  and  purely  grataitons  cbsrftes  ot 
grave  crimes  committed,  and  tiiereafter  the 
prasacntw  confesses  that  his  only  purpose  was 
to  proCDre  inunnnit;  from  prosecution  for  his 
brother  for  the  same  offense,  the  proseoution  is 
maliolons.  and  witbont  probable  caose,  and  dam- 
ages  should  be  awarded. 
{Syllalnu  hv  the  Court) 

Appeal  from  district  court,  parish  of 
Claiborne;  Allb.s  Babkbdalb,  Judge. 

ConsoUdated  salts  of  J.  F.  Pace  agaloat 
J.  P.  Awbrey  and  P.  A.  Awbrvy,  and  of  J. 
C.  Bennett  against  the  same  defendants, 
to  n«OTer  damages  for  a  maliciuua  prose- 
cntloa.  Judgment  for  each  plaintiff  as 
agalast  defendant  J.  P.  Awbrey,  who  ap- 
peals. Affirmed. 

McCIeadon  A  Seala,  for  appellant. 

(1)  Suits  for  damages  for  a  mallcloua 
prosecution  are  contrary  to  public  policy. 


and  are  reprobated  the  courts.  41  La. 
Ann.  511,6  Hoath.  Bep.  815:40  La.  Ann. 
875,  4  South.  Bep.  72;  12  La.  Ann.  63;  lo 
La.  278. 

(2)  To  maintain  anch  a  stilt  It  must  at- 
flrmatlrely  appear  that  the  prosecntion 
was  "tainted  with  two  concurrent  vices." 
i^nsf,  malicious  motive;  second,  want  of 
probable  cause.  2  Greenl.  Ev.  §  454  ;  83 
La.  Ann.  919;  40  La.  Ann.  875,4  South. 
Rep.  72. 

(8)  "Malicious  motive"  has  a  technical 
meaning,  and  la  composed  ot  bad  feelings 
and  a  consclonanew  that  the  prosecution 
is  groundless. 

(4)  "'Probable  cause' does  not  depend 
on  the  actual  state  of  the  case  in  point  of 
fact,  but  upon  the  honest  and  reasonable 
belief  of  the  party  prosecuting. "  2  Greenl. 
Er.  §  455;  15  La.  Ann.  837;  10  La.  Ann.  687. 

(6)  The  probable  eauae  ot  any  particular 
case  depends  upon  tbe  surroundings,  as 
viewed  by  the  prosecutor  of  that  case. 

(6)  A  person  who  Insures  bis  house  for 
twice  its  selling  value  is  guilty  of  fraud. 

(7)  A  person  who  sees  a  negro  set  fire  to 
his  neighbor's  house,  and  leaves  without 
giving  the  alarm,  la  guilty  of  a  crime. 

f8)  Persons  who  go  to  Jail  at  their  own 
instance,  nnder  the  advice  of  counsel,  have 
not  been  dumo'j  I  thereby. 

(9)  A  defendant  who  if,  slandered  in  a 
suit  for  damages  has  a  right  to  recover. 

J.  A.  Ricbardaoa  and  J.  B.  Moore,  for 
appellees. 

Malice  is  proved  In  this  ease  by  direct 
testimony. 

"Probable  caase"  means  reasonable 
grounds  of  belief,  supported  by  circum- 
stances snfflciently  strong  to  warrant  a 
cautious  man  in  the  belief  that  the  ac- 
cused is  guilty  of  the  offense  charged. 
Dillon  T.  Llnox,  88  La.  Ann.  892. 

For  an  action  for  malicIouB  proeecutlon 
the  discharge  of  plaintiff  by  the  commit- 
ting magistrate  is  prima  fkele  evidence  of 
want  of  probable  cause  suffictentto  throw 
upon  the  defendant  the  burden  of  proving 
tbe  contrary.  Barnholdt  v.  Lorrlllard, 
86  La.  Ann.  103;  Weil  v.  Israel,  43  La. 
Ann.  9.%,  8  Soath.  Rep.  836. 

Watkinb.  J.  These  consolidated  soita 
are,  each  one,  respectively  against  the 
defendants  InaoUdo  fnrfB.OOO  damages  for 
a  canscless  and  malicinne  prosecution  ot 
said  plaintiffs,  respectively,  wholly  with- 
out probable  cause,  and  with  malice  and 
ill  will.  On  these  Issues  offset  and  law 
the  causes  were  consolidated,  and  put  to 
a  Jury,  who  rendered  a  verdict  off 500  in 
favor  of  each  of  the  plalntiffB  against  J. 
P.  Awbrey  alone,  with  cost.  From  that 
verdict,  and  the  Judgment  thereon  ren- 
dered, that  defendant  has  appealed;  the 
other  defendant  having  been  discharged. 

The  following  is  a  substantia]  synopsis 
of  tba  principal  facts  to  be  considered :  On 
the  18tta  ot  October,  1890.  the  d^endant  J. 
P.  Awbrey  made  a  sworn  complaint  be* 
fore  a  Jnstlce  of  tbe  peace  of  the  neighbor* 
hood  against  the  two  plaintiffs,  charging 
them  with  having  set  fire  to  and  burned 
the  dwelling-house  of  the  plaintiff  J.  F. 
Pace  on  the  9th  of  October  previously. 
On  this  charge  the  accused  parties  were 
arrested  and  incarcerated  in  jail  for  a 
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short  while,  pending  the  preliminary  ex- 
amination. A  hearing  was  had  before 
the  Jndi{e  of  the  district  court  un  the  4th 
of  November  foUuwlDg.  and  thereat  they 
were  discharged.  Subsequently  the  case 
was  duly  presented  to  the  grand  Jury,  and 
they  Ignored  the  complaint.  It  appears 
that  some  time  recently,  previous  to  these 
occnireiiceB,  Leon  Awbrey,  a  brother  of 
J.  P.  Awbrcy,  bad  been  on  trlnl  (or  the 
burning  oi  bis  own  store-house  and  hotel 
to  obtain  the  Insurance;  that  he  was  ac- 
quitted of  the  charge,  bat  another  prose- 
cution was  pending  against  him,  connect- 
ed therewith ;  and  that  the  plaintiffs.  Pace 
and  Bennett,  had  been  prominent  as  wit- 
nesses against  said  Leon  Awbrey,  while 
the  defendant  J.  P.  Awbrey  had  been  a 
wltneBsforblabrother  aforesaid.  Theresl- 
dence  of  Pace  was  consumed  by  fire  soon 
after  tbls  trial  was  concluded,  and  public 
sosplclon  was  directed  against  Leou  Aw- 
brey and  a  negro  living  with  him.  An  affi- 
daTit  was  made  against  Leon  Awbrey  on 
tbeday  after  the  Are,  and  he  disappeared; 
and  two  daysaabsequently  J.  P.  Awbrey 
made  the  stated  complaint  against  the 
plalntlfTs.  J.  P.  Awbrey  was  at  ttie  time 
cognizant  of  tlie  complaint  against  his 
brother,  had  Inquired  Into  the  matter.and 
consulted  with  friends.  On  tbe  night 
plaiutltr's  house  was  burned,  a  conversa- 
tion between  bim  and  a  friend  was  over- 
beard  In  reference  to  the  proceedings  tbat 
were  to  be  taken  to  relieve  Leon  Awbrey, 
and  to  suppress  the  warrant  against  htm. 
In  accordance  therewith,  the  friend  and 
counselor  of  the  defendant  J.  P.  Awbrey 
visited  a  village  lo  tbe  community,  with 
tbe  purpose  In  view  of  effecting  a  com- 
promise; and,  parsuant  thereto,  intimat- 
ed thattheaffidavlts  against  the  plalntltts 
would  be  withdrawn.  An  additional.  Im- 
portant, and  confirmatory  fact— one  wor- 
thy of  due  consideration — is  that  an  ap- 
parently trustworthy  person  states  that 
on  the  very  date  the  plaintiffs  were  arrest- 
ed and  Jailed  tbe  defendant  J.  P.  Awbrey 
told  him  "he  bad  sworn  out  [tbe]  war- 
rant against  Paee  and  Bennett,  bnt  that 
be  did  not  Intend  to  have  them  arrested, 
and  that  be  had  sworn  out  tbe  warrant 
to  effect  a  compromise  of  the  case  against 
his  brother;"  that  the  defendant  stated 
his  object  to  be  "to  get  up  a  compromise 
In  bis  brother's  case,  and  get  tbe  people 
of  Athens  to  withdraw  tbe  warrant;  that 
he  wonld  leave  the  community.  He 
wanted  to  be  free,  so  be  could  take  his 
family  with  him."  There  Is  a  great  deal 
more  of  this  kind  of  evidence  In  tbe  record, 
and.  In  our  opinion.  It  makes  out  quite  a 
clear  case  for  damages.  It  is  manifest 
that  the  charges  brought  against  the  two 
plaintiffs  were  "trumpiMl  up,**  and  purely 
gratnltoas.  That  tfaey  were  not  seriously 
made,  nor  well  gronnded,  Is  shown  by  the 
defendant  J.P.  Awbrey'a  own  statements. 
Tbe  prosecution  otthe  plaintiffs  waswhol- 
ly  and  confessedly  without  probable 
cause.  Well  v.  Israel,  42  La.  Ann.  8f>6.  8 
South.  Bep.  826:  Savole  v.  Scanlan,  43 
I«.  Ann.  190, 8  Boutta.  B^.  916.  Tbe  ap- 
pdlees  bave  requested  no  Increase  In  tbe 
allowance  awarded,  and  tbe  appellant 
assigns  DO  special  gronnd  for  relief,  and 
none  is  apparent.  We  think  the  Jury  were 
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moderate  In  tbelrappreclatlon  of  the  dam- 
ages BQstalned,  bat  th^  followed  prece- 
dents. Judgment  affirmed. 

(41  La.  Ann.  801) 
Statu  v.  Simuonb.  (No.  295.) 

(Swonme  Court  of  Louistono.  Oct.  SL  isn. 
tifLa.  Ann.) 

Motion  to  Quabb  Insicthbnt  —  Chaixbhob  to 
Vbnibb  —  Costs  m  OauoHu  Casbs  —  Attob- 
KST's  Fbes. 

1.  Motion  to  quash  an  Indictment  on  a  chal- 
lenge to  the  general  venire,  based  on  alleged  Ir- 
regularities IB  the  manner  of  drawing  and  sum- 
moning the  Jurtov,  fs  properly  demorrable  when 
it  alleges  neither  fraud,  wrong,  nor  injury. 

2.  In  absence  of  express  statutory  authority, 
the  fees  of  oonnsel  acting  as  counsel  for  aocosed. 
In  obedience  to  an  assignment  bv  tbo  court,  can- 
not be  taxed  aa  costs  to  be  paid  by  tbe  parish. 

{SyllnbxLB  by  the  Court) 

Appeal  from  district  court,  parish  of  Oe 
Soto;  W.  P.  Hall,  Judge. 

Indictment  against  Gue  Simmona  for 
murder.  Venllctof  guilty,  and  Judgment 
thereon.   Defendant  appeals.  Affirmed. 

E.  W.  Sutherlin  and  J.  W.  Paraoas,  for. 
appellant. 

(1)  Section  11  of  Act  44  of  1877  reqalrea 
that  all  objections  to  the  manner  of 
drawing  Juries  must  be  urged  on  the  first 
day  of  the  term;  but  the  letter  of  the 
Btatnte  cannot  be  rigidly  enforced  in  alt 
instances,  when  circnmatances  render  It 
irapoasible  to  do  so.  Where  the  terra  of 
court  begins  on  the  8d,  and  la  adjourned 
to  the  6th,  when  the  Indictment  la  pre- 
sented and  counsel  assigned,  tbe  accused 
being  In  Jail,  and  unable  to  employ  coun- 
sel, a  motion  to  quash  Indictment  and 
challenge  to  tbe  ventre  made  on  the  7th, 
before  arrai^ment.  is  seasonably  made. 
19La.  Ann.  436;  31  La.  Ann.  887,898  ;  41 
La.  Ann.  613,  6  South.  Bep.  471;  41  La. 
Aon.  670,  6  South.  Bep.  688. 

(2)  Thereoire  must  be  drawn  in  accord- 
ance with  section  4  of  Act  44  of  1877,  p.  56. 
29  La.  Ann.  824;  :^  La.  Ann.  356,  442. 

(3)  The  tees  of  counsel  assigned  by  the 
court  for  tbe  defense  of  an  accnsed  un- 
able to  employ  counsel,  like  all  other  ex- 
penses attending  criminal  proceedings, 
must  be  paid  by  the  respective  parlebea, 
and  taxed  as  costs.  This  view  la  enp- 
ported  by  precedent  and  sound  public  pol- 
icy. The  assignment  of  counsel  is  Indis- 
penaable  to  the  trial,  and  "  as  essential  to 
the  doe  examination  of  the  case  as  coun- 
sel tor  the  prosecution ;  and  to  leave  the 
services  of  tbe  one  uaremanerated  Is  as 
impolitic  as  It  would  be  to  leave  the  serv- 
ices of  the  other  un  remunerated. "  Const, 
art.  8 ;  Bev.  St.  55  992, 1042 ;  25  La.  Ann.  381 ; 
83  La.  Ann.  979;  36  La.  Ann.  91;  37  La. 
Ann.  267.  606  ;  38  La.  Ann.  23;  1  Blah. 
Crim.  Proc.  (8d  Ed.)  »  304-^;  Whart. 
Crim.  PI.  fiS  557-669. 

7.  C.  Puxb  and  J.  Henry  Sbepberdj 
Diet.  Attys.,  for  the  State. 

(1)  In  all  criminal  prosecutions  the  ac- 
cnsed shall  enjoy  the  right  to  defend  him- 
self, and  bave  the  assistance  of  counsel. 
Article  8.  Const.  Where  the  accneed  can- 
noc  employ  counsel  the  Jadge  ehonld  as- 
sign one.  State  v.  Doyle,  36  Ija.  Ann.  91; 
State  V.  Vlana,  37  La.  Ann.  606;  State  v. 
Simpson,  38  La.  Ann.  23. 
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(2)  Courts  cao  require  lawyers  to  act  as 
eoiineel  In  cases  where  the  accused  are 
unable  to  pay,  on  the  ground  that  they 
are  offlcent  of  the  court,  bonnd  to  perform 
official  dotles;  for  they  are  a  neressary 

fart  of  the  adminlstratloii  of  Justice. 
Blsb.  Crlm.  Proc.  p.  1M)5. 
(8)  The  state,  as  a  soTerelffn.  owes  no 
costs  In  litigation  before  her  own  cuarts, 
Bvea  when  case  In  a  civil  suit.  State  v. 
Taylor*  88  La.  Ann.  1272;  R4La.  Ann.  978; 
SnccesslOD  of  Kate  TowDBend,40  La.  Ann. 
68,  8  Sooth.  Rep.  488. 

(4)  No  Irregnlarlty  In  drawing,  sum- 
moning, returning,  or  Impaneling  grand 
or  trial  Jurors  furnishes  ground  for  chal- 
lenging the  array,  or  is  safflclent  to  set 
aalde  a  verdict,  unless  It  operated  to  the 
Injury  of  the  party  complaining.  TJiomp. 
&  M.  Juries,  68.  148;  State  v.  Harris,  84 
La.  Ann.  118;  State  v.  Rector,  35  La.  Ann. 
1098;  State  v.  Sandos,  87  Ln.  Ann.  876; 
State  V.  Gonsoolln.  88  Lb.  Ann.  459. 

(6)  All  objections  to  the  manner  of 
drawing  Juries,  or  any  detect  or  Irregn* 
larlty  that  can  be  pleaded  against  any 
array  or  venire,  must  be  urged  on  the  first 
day  of  the  term.  Acta  1877,  S 11  ot  Act 44; 
State  T.  Price,  87  Ls.  Ann.  315. 

Fbnnbb,  C.  J.  The  defmdant,  convicted 
of  murder,  and  sentenced  to  be  hnng,  as- 
signs bnt  one  complaint  of  error  in  the 
proceedings,  which  consists  In  the  over- 
rollng  of  his  motion  to  quash  the  Indict- 
ment, based  upon  a  challenge  to  the  gen- 
eral renire.  His  objections  to  the  ventre 
are  stated  as  follows:  "Neither  the  clerk 
ol  this  court  nor  the  Jury  commissioners 
have  erer  made  or  kejita  list  ot  the  names 
of  three  hundred  good  and  competent 
men,  from  which  the  venire  lor  each  term 
ot  court  Is  by  law  required  to  be  drawn, 
□or  has  any  sncb  list  ever  been  kept  com- 
plete and  Bupplemented  tram  time  to  time 
by  said  clerk  or  Jury  commissioners,  as  re- 
quired by  law;  and  that  xbe  pretended 
Ust  kept  by  the  clerk  of  the  eourt  was  not 
kept  and  maintained  at  the  original 
standard  of  800,  as  required  bylaw:  nor 
have  tfae  names  of  those  who  have  served, 
nor  ot  those  who  are  known  to  have  died, 
removed  from  the  parish,  or  become  ex- 
empt or  dlsqiiallfled  to  serve  as  Jurors, 
since  tbtAr  names  were  entervd  thereon, 
bevn  stricken  tberefmin ;  but  that  the  pre- 
tended list  from  which  the  ventre  for  this 
term  of  court  were  drawn  contained  the 
names  of  more  than  one  thousand  per- 
sons, many  ot  whom  had  prevlonsly 
served,  and  who  are  known  to  have  died 
and  removed  from  the  parish  and  become 
exempt  or  disqualified  from  iary  service. " 
The  motion  to  quash  was  met  by  a  de- 
murrer on  two  grounds*  vis.:  (1)  That  the 
challenge  to  the  array  was  not  pleaded  on 
the  first  day  of  the  term,  as  required  by 
sertlon  11  of  Act  44  of  1877.  (3)  That  the 
motion  made  no  averment  ot  fraud  or 
great  wrong  or  of  Injury  to  defendant. 
The  trial  Judge  sustained  the  demurrer. 

Tbe  letter  of  the  statute  In  very  peremp- 
tory that  an  objections  to  tbe  array  or 
venire  "must  be  urged  on  tfae  first  day  of 
the  term,  or  all  such  objections  shall  be 
considered  as  waived,  and  sliall  nut  after' 
wards  be  orged.    We  have,  however,  bdd 


that  the  statute  does  not  require  impos- 
sibilities, and  have  recognized  certain 
cases  to  which  it  could  not  be  applied. 
State  T.  Sterling,  41  La.  Ann.  680,  6  South. 
Rep.  588;  State  v.  Strickland,  41  La.  Ann. 
518,6  South.  Rep. 471 ;  Statev.  Vance, 31  La. 
Ann.  398.  The  defendant  here  urges  cer- 
tain circumstances  as  bringing  his  can 
within  a  necessary  exception  to  the  stat- 
ute, the  sufficiency  of  which,  however,  we 
need  not  presently  consider,  because  we 
hold  the  second  ground  of  demurrer  to  be 
conclusive.  The  same  statute  which  di- 
rects tbe  methods  to  be  pnraued  in  the 
drawing  ot  Jnrles  specifically  provides  that 
"no  such  defect  or  Irregularity  In  tbe 
drawing  thereof,  or  tbe  summoning  of  the 
Jury,  shall  be  snfUclent  cause  [to  challenge 
the  venire']  If  It  shallnot  appearthat  some 
fraud  ban  been  practiced,  or  some  great 
wrong  committed,  that  would  work  a 
great  and  irreparable  injury."  We  have 
uniformly  enforced  this  requirement  of  the 
statute.  State  v.  Oonsoulin,  1^  La.  Ann. 
450;  State  v.  Sandos.  87  La.  Ann.  376; 
State  V.  Rector,  SS  La.  Ann.  1098;  State  v. 
Harris,  84  La.  Ann.  118;  State  v.  Duzler, 
83  La.  Ann.  1362;  State  v.  Smith,  Id.  1414. 
We  find  every  Inducement  to  adhere  to 
this  line  of  decisions.  The  Inconvenience 
and  delay  occasioned  to  the  administra- 
tion of  criminal  justice  by  the  settlngaside 
of  the  venire  are  too  grave  to  be  lightly 
incurred  on  account  of  Irregolaritlea  which 
have  arisen  from  no  fraud,  and  resulted  In 
no  Injury.  There  Is  no  suggestion  that 
the  50  names  drawn  from  tbe  general 
venire-box  tucompose  tbe  grand  and  petit 
Jurors  for  the  first  week  w  the  term  were 
not  good.  true,  and  qualified  Jurors,  or 
that  the  grand  Jury  selected  from  said 
number,  and  which  found  the  Indictment 
against  defendant,  was  not  composed  of 
qualified  jurors,  honest  and  Impartial. 
What  more  does  Justice  require?  Defend- 
ant has  alleged  neither  fraud  nor  injury, 
and  tberdore  the  statute  and  Jurispru- 
dence silence  bis  complaint.  Tbe  attempt 
to  assimilate  these  Irregnlarltiee  Iq  the 
proceedings  of  a  qualified  Jury  commission 
to  dlBqaallflcations  of  tbe  commission  it- 
self Is  not  sound.  The  curative  effect  of 
the  statute  applies  only  to  defects  or  ir- 
regularities in  the  proceedings  of  the  com- 
mission, not  to  dtiects  In  the  constitution 
ot  the  commission ;  and  therefore.  In  the 
latter  case,  allegation  and  proof  of  specific 
fraud  or  injury  are  not  required. 

2.  Tbe  defendant  in  this  case  being  un-  ' 
able  to  employ  counsel,  tbe  a  ttorneys  who 
represent  him  acted  under  assignment  by 
the  court.  They  took  a  rule  to  have  tbelr 
tees  taxed  as  costs  of  the  caae  to  be  paid 
by  the  parish.  Tbe  Judge  denied  the  rule, 
and  from  his  Judgment  the  attorneys  have 
appealed.  We  can  find  no  warrant  for 
the  relief  asked.  There  Iscertalnly  noprec- 
edent  for  It  lu  this  state.  The  subject  is 
referred  to  by  Bishop  and  Wharton.  1 
Blsh.  (Mm.  Proc.  §  304  et  eeq.;  Whart. 
Grim.  Fl.  §  558et  seq.  They  cite  an  Irish 
case.  In  which  the  chief  baron  said,  in  a 
ease  ol  such  service,  "that  he  should  cer* 
talnly  recommend  that  tbe  fee  should  be 
paid  by  the  crown."  It  also  appears  that 
In  some  states  ot  tbe  Union  civil  actions 
have  been  maintained  against  counties  for 
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remuneration  for  such  Bervicea.  Tbey 
refer  to  no  casein  which  sncnTeee  baveever 
been  taxed  as  costs  In  criminal  proceed- 
ings in  absence  ol  express  statutory  au- 
thority. It  wonid  be  manifestly  unjust  to 
<lu  HO,  because  the  parlsb  is  not  a  party  to 
a  criminal  ease,  and  is  certainly  entitled  to 
be  beard  on  sucb  a  demand.  There  Is  no 
Bucb  statutory  authority  in  this  state.  It 
Is  true  thatsection  1042.  Ber.  St.,  provides 
that  "all  expenses  whatever  attending 
criminal  proceedings  shall  be  paid  by  the 
respective  parishes;"  but  no  statute  in- 
cludes Hucb  attorney's  fees  among  those 
expenses.  On  the  contrary,  Act  No.  7  uf 
l!i77,  entitled  "  An  act  to  regulate  and  limit 
the  liability  of  parishes  of  this  state  for 
costs  and  fees  In  criminal  proceedings," 
makes  no  reference  to  such  fees,  and  Im- 
pliedly excludes  them.  The  better  doctrine 
seems  to  be  that  followed  In  Massacbu- 
setts,  Illinois,  California.  Pennsylvania, 
Georgia,  Alabama,  Arkansas,  and  Mon- 
tana, where,  as  stated  by  Mr.  Bishop,  the 
county  is  held  not  liable  unless  made  so 
by  parttcnlar  statute.  We  staall  adopt 
and  follow  this  rule  until  the  legislature 
shall  otherwise  direct.  •  Judgment  af- 
firmed. 


(M  Jm.  Ana.  90 

CSEBOBNT  CiTT  B  RE  WINS  CO.  T.  FLAHNBB. 

(No.  10,782.) 

{Supnme  Cowrt  uf  Xoutelono.  iTov.  80,  1891. 
MLa.  Ann.)! 

CoBPORATioiTS— Powers  or  Dirtectors—  Baz.b  ot 

Land — PCBCRABB  BT  DiaBOTOB. 

1.  The  board  of  direotoraof  acorporatioo  has 
the  undoubted  right  to  sell  property  of  the  cor- 
poraUoa  to  pay  Its  debts. 

a.  Bat  when  the  board  of  directors  sells  the 
property  to  one  of  the  members  of  the  board  to 
pay  debts,  It  must  appear  that  there  was  a  ne- 
cessity for  the  sale;  that  the  property  was  bought 
by  the  director  in  open  market,  at  a  fair  price, 
witlunit  any  undue  advantage  over  the  corpora- 
tion, in  good  faith,  and  without  the  slightoBt  on- 
fUmeSB. 

8.  When  the  hoard  of  directors  who  sold  the 
property  made  the  sale  necessary  by  its  misman- 
agemeot,  one  of  the  directors  on  said  board  will 
not  be  permitted  to  purchase  Oie  property. 
{SyUobus  by  the  Coiat.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Frederick  D.  Kino,  Judge. 

Suit  by  the  Crescent  City  Brewing  Com- 
pany against  Joseph  Flanner  to  set  aside 
a  certalu  conveyance  of  land.  Judgment 
for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Harrj'  H.  Hall  and  W.  S.  Benedict,  for 
api>ellant.  Bocir,  Diakelsptel  &  Hurt,  for 
appellee. 

McBnert,  J.  The  Crescent  City  Brewing 
Company,  under  the  laws  of  this  state, 
organised  In  1887,  as  a  corporation,  for 
the  purpose  of  purcba^tng  vacant  or  un- 
improved real  estate  In  the  city  of  New  Or- 
leans, and  constructing  thereon  and  con- 
ducting a  brewery  for  the  manufacture 
uf  beer  and  malt  liquors,  and  for  the  sale 
of  all  products  of  the  brewery.  Its  capi- 
tal stock  was  92SO,000,  In  '2,500  shares,  of 
the  valne  of  9100  each.  The  powers  ol 
the  corporation  were  executed  and  Its 

*  Behearlng  denied,  January  ^  1899. 


business  managed  by  a  board  of  directors 
composed  of  five  atockboldera,  a  mctjnrlty 
of  whom  constituted  a  quorum.  In  pur- 
suance of  article  11  of  the  act  of  Incorpora* 
tion,  on  the  17tb  day  of  September.  1S87, 
the  company  purchased  (1)  a  square  of 
ground  In  the  second  district  In  the  city  of 
New  Orleans,  designated  by  the  municipal 
number  18S.  bounded  by  Canal,  Custom- 
House.  Claiborne,  and  Robertson  streets ; 
(2)  a  certain  piece  or  portion  of  ground, 
comprising  about  three-fourths  of  a 
square,  designated  by  the  municipal  num- 
ber 187,  bounded  by  Canal,  Cnstom-House, 
Bobertson,  and  Vlllere  streets, — the  whole 
price  being  9100,000.  The  property  last 
described  la  that  in  controversy.  Joseph 
Flanner,  who  purchased  the  above-de- 
scribed property  from  the  company,  was 
a  member  of  the  board  of  directors  when 
be  made  the  putchase.  On  the  10th  ol 
July,  1888,  a  special  meeting  of  the  board 
of  directors  was  called  for  the  purpose  of 
disposing  of  said  property.  At  the  meet- 
ing of  the  board  a  resolution  was  adopted 
which  recited  that  the  above  property 
was  Idle  capital,  and  It  was  resolved  to  sell 
the  same  to  Joseph  Klannerfor  the  sum  of 
920,000.  The  president  was  authorized  to 
transfer  the  property  to  Flanner.  Flan- 
ner was  present,  and  voted  blank,  and 
one  of  the  directors  voted  nay,  on  the 
motion  to  adopt  the  resolution.  The 
deed  was  made  to  Flanner,  and  he  went 
into  possession  of  the  property.  On  the 
first  Monday  in  February,  1890,  a  new 
board  of  directors  was  elected,  and  at  Its 
first  meeting,  February  8, 1890,  a  resolu- 
tion was  adopted  repudiating  the  action 
of  the  former  board  Id  selllag  the  property 
to  Flanner,  the  former  director  and  vice- 
president  of  the  board,  and  authorised  a 
tender  to  he  made  to  him  in  conformity 
to  law,  and,  on  his  failure  to  retransfer 
said  property  to  the  company,  suit  should 
be  Instituted  against  him  for  the  property. 
The  tender  was  duly  made,  and  Flanner 
refused  to  accept  the  same  and  retransfer 
the  property.  This  sntt  was  then  institut' 
ed  to  avoid  the  sale  to  Flanner  as  Illegal, 
and  avoidable,  as  an  unfalrand  sasplclous 
transfer  of  property  by  a  trustee  to  him- 
self, he  being  one  of  the  board  of  directors 
who  derived  pecuniary,  substantial  ad- 
vantage therefrom.  On  the  17thMay,1890, 
the  New  Orleans  Brewing  Association 
purchased  all  the  property  and  assets  ol 
the  Crescent  City  Brewing  Company.  The 
property  In  controversy  was  conveyed, 
among  tbe  other  assets,  with  a  recite  ol 
the  pendency  of  this  suit  for  Its  recov- 
ery; and  the  New  Orleans  Brewing  As- 
sociation was  authorised  to  have  itself 
recognized  as  party  plalntiB  therein,  to 
carry  on  the  suit  at  Its  own  exi>ense  and 
for  its  own  account  to  final  termination. 
It  appeared  in  court,  and  was  sabro- 
Kated,  and  entered  of  record  as  plalntlfl. 
The  corporation  acted  within  a  reason- 
able time  In  the  Institution  of  this  anit  to 
set  aside  tbe  sale.  The  first  board  of  di- 
rectors, elected  after  the  sale  occurred,  at 
its  first  meeting,  repudiated  the  sale,  and 
authorised  this  suit.  It  does  not  appear 
that  any  meeting  of  the  shareholders  had 
been  called,  and  this  sale  submitted  to 
them  for  ratification,  nor  does  it  appear 
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tbat  tbey  bad  any  notlee  of  tbe  traiuwc- 

tlOD. 

Id  a  rase  simHar  to  tb«  instant  une, 
vbere  tlie  relatluna  of  the  partiea  gave 
rise  to  snsplctonM,  this  cnnrt,  in  the  case 
of  Hancock  v.  Holbrook,  40  La.  Ann.  68, 
3  SoDth.  Rep.  351,  announced  the  principle 
of  law  which  should  govern,  as  fotlowH: 
"As  a  strictly  legal  qnestlon,  tbe  right  of 
a  board  of  directors  ol  a  corporation  to 
apply  its  property  to  the  payment  of  Its 
debts,  and  the  rlgbt  ol  the  majority  of 
tbe  stockhoIderH  present  at  a  meeting 
called  for  the  purpose  to  ratify  such  ac- 
tion and  to  dlesolve  the  corporation,  can* 
not  be  questioned.  ■  Bat  when  such  action 
iB  taken  at  tbe  Instance  and  tbrongb  the 
Inflnence  ol  the  president  of  tbe  corpora- 
tion, and  when  the  debt  to  whlcb  the 
proi»erty  Is  applied  Is  one  for  whlcb  he  Is 
blmself  primarily  liable,  and  especially 
when  he  acqnlres  In  bis  personal  right  tbe 
property  thus  disposed  of,  such  clrcam- 
stances  undoubtedly  subject  bis  acts  to 
severe  scrutiny,  and  oblige  him  to  estab- 
llab  that  be  acted  wltb  tbe  ntmust  candor 
and  fair  dealing,  for  tbe  interest  of  the 
corporation,  aud  without  taint  of  selfish 
motive.  Oil  Co.  t.  Marbury,  91  D.  8. 
690.^  And  to  tbe  same  effect  Is  the  doc- 
trine in  Morawets  on  Private  Corpora- 
tions, (volume  1,  S  wbkh  says: 
"Bat  a  transaction  between  a  director 
and  a  corporaxlon,  even  if  tbe  latter  was 
represented  by  a  mejority  of  the  board, 
will  always  be  scrutinized  by  the  courts 
wltb  strictness,  and  will  be  set  aside  at 
tbe  suit  of  the  corporation  upon  proof  of 
the  slightest  unfairness  or  imposition 
practiced  npon  it.  A  director  will  not  be 
aUowed  to  obtain  any  advantage  over  the 
corporation  of  wtaicta  be  Is  agent,  through 
bis  position,  on  tbe  Information  which  be 
has  obtained  of  the  affairs  of  the  corpiira- 
tlon,  or  his  Influence  over  Ms  co-direct- 
ors." The  circumstances  attending  tbe 
sale  were  of  that  character  whlcb  will 
not  bear  tbe  above  tent.  It  is  alleged 
in  the  resolotlon  which  authorized  tfapsale 
tbat  it  was  idle  property.  The  defense  Is 
that  tbe  sale  was  anecesslty,  astheaffalrs 
of  the  company  were  In  a  desperate  condi- 
tion, and  It  was  necessary  tu  sell  the 
property  in  order  to  raise  money  to  com- 
plete tbe  brewery  building.  The  proper- 
ty was  purchased  for  tbe  use  of  the  brew- 
ery,—Is  an  absolute  requirement  to  Its 
successful  fiperation.  It  was  necessary  to 
bare  a  separatelot  from  tbe  one  on  which 
tbe  brewery  building  wew  located,  under 
tbe  Doited  States  revenue  laws,  for  a  bot- 
tling estahliubment.  This  Is  made  certain 
by  the  fact  that,  after  the  property  was 

{mrcbased  by  Flanner,  he  leased  a  part  of 
t  to  the  company, from  which  be  had  por- 
ehaaed  It,  for  tbe  very  purpose  tor  which  It 
bad  been  originally  bought.  Tbat  be 
thonght  It  wonld  be  necessary  for  the 
company  to  repurchase  it.  Is  apparent 
from  the  declaration  that  he  would  resell 
to  the  company  on  reimbursement  of  the 
purchase  price.  This  declaration  be  aft- 
erwards  affirmed  under  oath  In  tbe  pro- 
ceedings In  the  United  States  court,  in  tbe 
matter  of  tbe  application  for  tbe  appoint- 
ment of  a  receiver.  Tbe  sale  therefore 
was  not  advantageous  to  the  company, 
T.lOsanaie— 25 


bnt,  on  the  contrary,  was  an  obstacle— an 
embarrassment— to  tbe  saccessfnl  opera- 
tion of  tbe  brewery.  The  sale  does  not 
seem  to  have  been  an  Imperative  necessi- 
ty. Tbe  outstanding  subscriptions  for 
stock  bad  not  been  collected,  and  there 
were  bonds  of  tbe  company  unnold.  But 
in  this  desperate  condition  of  tbe  com- 
pany, before  tbe  sale  of  any  property 
which  was  essential  for  Its  success,  tbe 
stockholders  shonld  have  been  convened, 
and  their  Interest  consulted.  The  record 
shows  that  the  wreck  of  the  company  waa 
through  the  fault  and  mismanagement  of 
tbe  board  of  directors  who  sold  the  prop- 
erty to  one  of  Its  members.  This  is  the 
jodlcial  admission  made  by  the  board  In 
the  matter  of  tbe  appointment  ol  tbe  re- 
civer  in  tbe  United  States  conrt.  It  Is 
said  that  this  was  only  a  pro  ibrma  ad- 
mlnslon  for  the  purpose  of  having  a  re- 
ceiver appointed,  but  It  Is  nevertheless  tbe 
solemn  judicial  admission  of  tbe  board  ol 
directors.  It  would  be  tbe  grossest  Injus- 
tice to  the  stockholders,  and  against  tbe 
soundest  principles  of  pnblic  policy,  to 
permit  a  board  of  directors,  to  whom  tbe 
offices  of  the  corporation  have  been  com- 
mitted, under  the  plea  of  the  necessity  to 
pay  the  debts  rendered  necessary  by  their 
mismanagement,  to  sell  the  property  of 
the  corporation,  and  to  become  the  pur- 
chasers. The  sals  was  not  made  in  open 
and  fair  market,bnt  by  agreemeot  among 
thedlrectors.  Several  persons  were  asked 
to  purchase  the  property.  Bnt  in  a  large 
commercial  city  It  would  be  unreasonablo 
to  suppose  that  the  dlrectorscould  by  pri- 
vate inquiry  eibaust  the  list  of  buyers. 
It  woald  have  been  prudent,  at  least,  to 
bare  fixed  a  mlnimnm  price  on  tbe  prop- 
erty, and  offered  it  tu  the  public  tbroagh 
the  usual  channels  for  selling  city  propeiv 
ty.  There  were  several  auctioneers  con- 
sulted, but  It  seems  their  advice  was  so- 
licited more  in  the  Interest  of  protecting 
the  purchaser  than  fixing  a  Just  price  on 
tbe  property.  Tbat  Flanner  bought  the 
property  for  his  own  interest  and  advan- 
tage, wltb  a  view  of  its  speculative  value, 
is,  we  think,  fully  disclosed  In  tbe  record. 
According  to  bis  own  statement,  he  sac- 
rificed lu  secarities  mure  than  fS.UOO  to 
raise  the  cash  to  pay  for  the  property. 
Subsequent  events  proved  It  a  profitable 
Investment.  He  refused,  in  accordance 
with  bis  own  sworn  declaration,  to  re- 
transfertbe  property  to  thecompany ;  and 
tbe  lease  of  the  property  to  tbe  brewery, 
aud  his  estimated  value  of  flO.OOO  on  a 
part  of  It  show  that  tbe  company  lost  by 
tbe  sale.  We  do  not  refleut  upon  the  mo- 
tives of  tbe  directors  nor  of  the  pur- 
chaser. Tbey  had  no  intention  of  com- 
mitting a  fraud  upon  the  stockfaoldera, 
and  DO  actual  "Iraad*  has  been  commit- 
ted, within  tbe  ordinary  meaning  of  tbe 
word.  They  undoubtedly  thought  they 
were  at  tbe  time  acting  tor  and  in  the  In- 
terest of  tbe  corporation,  In  tbe  desperate 
condition  of  Its  nffairB,  and  the  dale  of  tbe 
property,  under  the  circumstanceB,  wonld 
bo  justified.  Tbey  took  tbe  advice  of  tbelr 
attorney,  who  advised  the  sale.  But  the 
corporation  suffered  en  Injury,  neverthe- 
less, and  Che  relations  of  the  parties  were 
such  that  tbe  law  will  not  permit  tbe 
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Hltshtest  advantage  to  appear  against  the 
corporation  at  wblcb  the  purchaser  Is  adl- 
rector.  Bach  acts  are  held  constrQctlTely 
fraodulent  and  voidable,  at  the  election 
ol  the  principal.  Jndgm^t  affirmed. 

(44  La.  Ann.  IS)   

FARBLL.T  T.  HSTAIHIB  CBMBTXBY  ASB'H 

etal.  (No.l0»766.) 
(Supnme  Court  qf  LovtHana.  Not.  80;  188L 

OBiCBnBiBB— Powers  or  Oiticbbs— LiurriSQ  Ih- 

TSBIIBSTS — iNJONOnOM — FaSTIBS, 

1.  The  acts  of  defendant,  iDtrusted  with  en- 
fordDg  rules  ind  regaUtions  of  an  association, 
do  not  bind  them  so  as  to  prevent  them  from  rec< 
(wnlxinff  changes  that  may  have  taken  pisoe 
sinoe  toe  title-deeds  mre  Issued  to  lots  in  Its 
cemetery. 

2.  They  have  tne  right  to  limit  all  interments 
in  lots  to  ue  members  of  the  family  owning  lots, 
and  their  relatives. 

8.  The  plaintiff  not  bSTing  been  placed  In 
obatve  of  the  property,  it  having  been  placed 
1^  the  testatrix  in  charge  of  another,  She  can- 
not recover  Jadgment. 
{SyUabm  bv  Oi€  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Frederick  D.  King,  Judge. 

lujnnctlun  by  Kate  Farelly  against  the 
Metalrle  Cemetery  Association  and  others 
to  restrain  them  from  placing  the  remains 
of  a  deceased  person  In  a  certain  tomb. 
Judgment  tor  defendants  dlMolvlug  the 
Inlonctlon.  Flatotttt's  application  for  a 
new  trial  was  overruled,  and  she  appeals. 
Affirmed.   Rehearing  refosed. 

Aug.  Bernauy  for  appellant.  Qua*  A. 
Breaux  and  Charles  B.  StaOord,  for  ap- 
pellees. 

Bbeaux,  J.  Ura.  Kate  Farelly,  the 
plain  tiff  and  appellant,  was  granted  a  writ 
of  injunction  against  tbeMetalrleCenietery 
Association;  also  against  the  sexton  of 
the  cemetery,  and  against  the  Bisters  of 
St.  Mary's  Catholic  Boys*  Orphan  Asylum. 
In  her  original  petition  she  alleged  that 
she  Is  the  sole  heir  of  Mrs.  Mary  Burke,  her 
late  annt,  who  was  the  owner  of  a  tomb 
in  Metalrle  cemetery,  which  by  the  will 
yraa  left  In  charge  of  the  sisters  of  the  asy- 
luu  before  mentioned,  for  the  bnrlal  of 
the  members  of  her  family;  that  the  de- 
fendant had  given  authority  to  bury  In 
this  tomb  a  deceased  person  not  related 
to  her  family,  and  that  hia  remains  would 
be  placed  tnerein  aniens  defendants  are 
enjoined.  In  a  snpplemental  petition  she 
alleged  error  in  her  original  petition  In 
having  alleged  that  she  la  the  sole  heir, 
there  being  other  heirs  and  legatees. 
There  was  no  ubjectlun  made  during  the 
trial  to  this  supplemental  petition,  not 
supported  by  affidavit  or  bond.  It  was 
placed  at  Issne  by  answer,  and  is  now 
properly  part  of  the  pleadings.  In  tbdr 
answer  the  defendants  aver  that  plaintiff 
la  without  title  or  interest  In  the  tomb 
claimed  by  her;  that  It  waa  paid  for  by 
Edward  Burke,  the  deceaeed  husband  of 
the  late  Mary  Burke,  or  by  the  executor 
of  his  will;  that.  If  tbls  tomh  waa  a  part 
of  the  property  of  the  Bnccesslon  of  the 
late  Mary  Bnrke,  it  was  left  by  her  will  In 
the  care  and  charge  of  theslsteraol  St. 

1  Rehearing  refused,  Jsnoary  4, 188& 


Mary's  Cathollu  Boys*  Orphan  Asylnm. 
The  sisters  of  this  asylum,  having  been 
Joined  in  this  answer  with  the  other  de- 
fendants, without  their  consent,  and  In  er- 
ror, presented  a  separate  defense.ln  which 
they  alleged  that  they  are  absolutely  with- 
out Interest,  as  the  St.  Mary's  Catholic 
Boys'  Orphan  Asylnm  i%  a  chartered  Insti- 
tution, of  wblcb  they  are  not  the  legal  re- 
presentatives. This  asylum  is  represented 
by  a  board  of  directors.  On  the  trial  it  was 
proven  that  Edward  Burke  died  In  June, 
1880.  Hla  heir  is  a  daughter.— Mrs.  God- 
din.  By  last  win  he  appointed  Augustine 
Burke  bis  executor,  and  made  him  his 
residuary  legutee.  In  September,  1880,  6 
lots  of  ground,  containing  860  superficial 
feet,  were  purchased  for  the  sum  ul  9600, 
and  the  title  Issued  in  the  name  of  Mrs.  E. 
Burke.  PlaintlO's  witness,  the  president 
of  the  association,  testifies:  "The  title  to 
lots  In  the  cemetery  is  made  out  to  the 
one  to  whom  the  party  paying  tor  them 
directs,  and  the  appearance  ot  the  latter, 
as  a  party  signing  the  deed  ol  pTirchase, 
is  not  required."  Another  witness  tor 
plalntllf  Identified  the  lota  In  which  the  re- 
mains ot  Mrs,  Burke  now  lie,  and  testified 
that  the  tomb  Is  the  Burke  tomb.  The 
secretary  ot  the  St.  Mary's  Boys'  Asylum 
testifies  that  on  reading  Mrs.  Burke's  will 
they  were  informed  that  their  board  bad 
charge  ot  the  tomb, but,  as  ttaey  had  never 
be^n  authoritatively  placed  In  poasesalon 
of  the  tomb,  they  never  took  any  special 
steps  In  the  premises.  By  him  It  was 
proven  that  application  had  been  made 
to  place  the  body  of  Mrs.Etherel  Stafford, 
a  niece  of  E.  Burke,  in  the  Burke  toinb. 
He  wroteln  answer  tbat  tbeaaylum  could 
not  raise  any  objection  to  the  oae  of  the 
tomb  by  actual  relatives  of  Mrs.  Burke. 
The  plaintiff  does  not  oppose  the  placing 
of  the  remains  of  Mrs.  Stafford  In-  the 
tomb.  The  contention  arlnes  In  opposi- 
tion to  placing  the  remains  of  her  hus- 
band, Ethnrel  Stafford,  In  tbat  tomb.  A 
receipt  was  filed  In  evidence,  showing  that 
the  executor  ot  B.  Burke'a  eatate  paid  at 
one  time  f  1,000  "ou  account  of  tomb  built 
for  the  estate."  The  entire  cost  of  the 
tomb,  vis.,  93,150,  was  paid  for  by  the  ex- 
ecutor of  that  estate,  with  the  written 
approval  of  Mrs.  Burke  and  of  Mrs,  God- 
din,  his  daughter.  The  executor  filed  a 
final  account,  wblcb  was  opposed  by  bla 
widow.  In  which  she  claimed  to  be  refund- 
ed the  amount  paid  by  her  tor  the  lota. 
Mrs.  Burke  died  in  1884.  She  bequeathed 
one-eighth  of  her  property  to  the  St. 
Mary's  Boys'  Asylum,  and  left  the  tomb 
in  charge  of  tbat  Instituttott.  The  plain- 
tiff also  was  one  of  her  legatees.  Flalntlfl 
pleads  tfae  authenticity  of  the  transfer  to 
Mrs.  Burke  under  sections  886  and  887  crif 
tfae  Revised  Statutes,  and  that  It  cannot 
be  defeated  by  parol.  The  defendant  con- 
tends that  under  the  rules  and  regulations 
of  the  association  all  interments  lo  lota  In 
the  cemetery  are  restricted  to  the  members 
and  their  relatives,  and  that  It  devolves 
upon  them  to  enforcethese  rules  and  regn- 
latlona.  It  la  admitted  tbat  tbe  slaters  of 
St.  Mnry'a  Catholic  Boys'  Orphan  Asylum 
were  made  parties  In  error,  and  that  they 
are  without  any  interest  In  the  anlt. 
Judgment  waa  rendered  In  favor  of  defend- 
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ants,  dlMralvioff  the  writ  of  Injunction. 
An  application  for  a  new  trial  wag  made 

and  overrnled. 

The  motion  tor  a  nvvr  trial  relates  tbat 
the  copies  of  deeds  isRued  toMrs.  Barke 
were  not  Introdoced  Id  evidence,  for  tbe 
nasoii  that  they  could  not  be  found,  as 
they  were  In  the  poaaeaslon  of  tbe  exec- 
utor of  Mrs.  E.  Burke's  estate,  who  did 
not  know  that  be  bad  them.  Tbe  plain- 
tifl  objected  to  a  Question  to  the  presideut 
of  the  Metalrle  Assuelatlon,  propounded 
with  reference  to  tbe  entry  In  their  books 
In  the  name  of  any  IndlTidual,  not  neces- 
sarily showlDg:  ownership,  on  the  ground 
tbat  they  are  estopped  by  the  recitals  of 
tbe  deed  of  sale,  and  parol  evidence  Is  not 
admissible.  The  first  grouDd  relating  to 
estoppel  will  be  hereafter  considered.  As 
to  the  second,  the  testimony,  being  verbal, 
will  not  be  considered  In  determining  the 
rights  of  the  parties.  In  so  far  as  It  does 
not  refer  to  facts  testified  to  by  tbe  wit- 
ness when  he  was  examined  In  chief.  This 
witness  for  plaintiff  testified:  "When  a 
party  comes  In  and  pays  for  a  title,  we 
make  out  tbe  title  to  whoever  be  directs. 
Of  course  we  know  no  one  except  the  par- 
ty he  names.  If  he  takra  anotliernian's 
money,  and  he  asks  us  to  make  the  title 
in  his  name,  we  Issue  it  In  his  name,  as 
we  would  In  anyone  else's."  Tbe  record 
discloses  that  the  title  Issued  to  Mrs. 
Burke.  That  tbe  tomb  whs  paid  by  the 
estate  of  tbe  husband.  It  was  Intended 
as  a  family  tomb  by  Mrs.  Burke  and  the 
hefra  of  her  husband.  In  this  tomb  their 
remains  should  rest  undisturbed.  They 
are  protected  by  the  rules  and  regula* 
tlons  of  the MetalrteCemetery  Association. 

She  beaneathed  one-eighth  of  her  prop- 
erty to  the  St.  Mary's  Boys*  Asylum,  from 
wbicb  a  round  sum  was  realized,  and  di- 
rected In  her  will  tbat  the  constituted  au- 
thorities ot  that  asylum  should  have 
charge  of  the  tomb.  They  have  not  been 
made  parties  to  this  suit,  and  have  not  Id 
any  manner  taken  part  In  this  suit.  The 
authentic  character  of  the  recital  from  tbe 
ddendants*  books,  and  of  tbe  title  Issued, 
are  relied  upon  by  the  plaintiff.  The  de- 
fendant asBoclatlim  is  bound  by  these, 
and  cannot  be  heard  to  deny  any  of  Its 
acts  in  matter  of  the  issuauce  of  this  title. 
But  if  It  be  shown  by  competent  evidence 
that  Mrs.  Burke  was  not  the  owner,  tbe 
defendant  company  can  take  notice  of  the 
fact,  and  Invoke  its  rales,  maintaining 
tbe  rights  of  members  and  their  families. 
Changes  may  take  place;  transfers  may 
be  made:  agents  may  have  acted  In  their 
own  names,  and  after  wards  acknowledged 
tbe  titles  of  their  principals;  tbe  tomb 
may  be  owned  by  another  than  tbe  owner 
of  tbe  land, — in  all  these  possible  occur- 
rences the  defendant  company  is  not  es- 
topped from  applying  Its  rules  so  as  tu 
carry  out  tbe  interest  of  tbe  organization. 
The  trust  Is  important.  Tbe  association 
should  not  be  held  estopped  unleee  gronnds 
are  manifest  and  conclusive.  If  by  her 
acts  or  declarations  Mrs.  Burke  has  con- 
clnsively  shown  the  ownership  in  her  hue- 
band's  estate,  this  fact  can  be  establlebed 
at  defendants'  Instance.  If,  as  contended 
by  the  plaintiff,  the  evidence  Is  parol.  It 
cannot  prevail  against  the  title  as  Issued. 


But,  U  by  written  evidence  it  be  proven 
tbat  tbe  price  was  paid  by  tbe  executor 
from  the  husband's  estate,  the  plaintiff  is 
without  right  of  action.  The  tomb  was 
paid  for  by  tbe  estate  of  the  husband. 
The  payment  was  made  by  the  executor; 
not  as  a  loan  to  Mrs.  Burke,  but  In  satis- 
faction of  tbe  price.  This  Is  proven  by  her 
signature.  As  to  tbe  lots,  she  died  an  op- 
position, claiming  the  amount  paid  by 
her.  Counsel  for  tbe  defendants  state  this 
opposition  has  been  maintained.  There 
is  no  evidence  of  payment  of  record.  The 
payment  is  not  denied  by  plaintiff's  coun- 
sel. As  to  this  plaintiff.  It  is  manifest 
that,  whether  Mrs.  Burke  has  been  paid 
or  not,  she  is  without  right,  for  the  tomb 
has  been  placed  in  charge  of  the  St.  Mary's 
Boys*  Asylum.  If  the  land  Is  not  paid. 
Its  value  relative  to  the  tomb  Is  small,  of 
which  plaintiff  would  own  only  a  frac- 
tional portion  were  her  claim  allowed. 

In  any  event,  be  the  interest  what  It 
may,  Mrs.  Borke  has  shown  a  regard  for 
the  memory  of  her  bnaband  which  strong- 
ly appeals  to  the  equity  of  the  court. 
"Her  remains  are  now  near  his."  Her 
will,  as  expressed,  should  be  respected, 
and  tbe  charge  complied  with  by  the  St. 
Mary's  Boys'  Asylum,  legatees  and  bene- 
ficiaries. With  tbe  consent  of  that  au- 
thority the  defendant  association  can  act 
In  matter  of  enforcing  their  said  rules  and 
regnlationn. 

In  ber  motion  for  a  new  trial  iilalntlUr 
alleged  diligence.  Questions  of  diligence 
In  procuring  evidence  are  left  In  great  part 
to  the  district  court.  The  plalntlH'rt  oath 
that  another  did  not  know  tbat  he  had 
these  tltlfrdeeds  is  not  eufflcient  to  entitle 
ber  to  a  new  trial.  She  testified  as  a 
witness  tbat  they  bad  be^n  delivered  to 
the  executor,  or  were  seen  In  his  posses- 
sion. He  was  not  called  upon  during  the 
trial  to  testify  with  reference  to  his  pos- 
sesslon  otthese  titles.  Our  conclusions,  as 
above  expressed,  do  not  make  it  necessary 
to  amend  the  Judgment  appealed  from. 

Judgment  affirmed  at  appellant's  costs. 


(«  La.  Ann.  91) 

Smith  et  til.  v.  Board  op  Asbebbobs  et  al, 
(No.  10,881.) 

(Supreme  Court  of  iMuAxUma.   Dae.  14, 1801. 
41  La.  Ami.}i 

T^XATiOK— BxBXPTioir  ov  MANDFjLOruBMBS— Tax- 
able Fhofbbtt. 

1.  A  persoD  engaged  tn  the  msnofaoture  of 
harness  aud  saddlery  in  the  year  1890  was  pro- 
tected by  constitutional  exemption  fromta:iation 
on  the  capital,  machinery,  and  other  property 
therein  emtdeyed. 

a.  In  case  snch  manufacturer  carries  with 
his  stock  uf  manufactured  goods  a  small  assort- 
ment of  otber  articles,  not  manufactured  by  him, 
but  which  constitute  a  necessary  accessory  to  his 
business,  the  latter  is  taxable. 

8.  If  such  person  baa  been  once  assessed,  and 
has  paid  the  tax  on  such  taxable  property,  an 
additional  assessment  will  bo  aonalled,  as  one 
made  on  non-taxable  property;  the  proof  show- 
ing that  the  assessment  made  and  paid  oovera 
the  full  value  of  the  taxable  vsluea  of  the  man^ 
u&cturer. 

(^Zlabuf  bv  the  OourL) 


*  Rehearing  denied^  Jannary  i,  16831 
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Appeal  from  civil  distrli-t  court,  parish 
of  Orleanfi;  Thomas  C.  W.  Ellis,  Jndgp. 

Suit  by  Smith  &  Bouliemtst  aealnut  the 
board  of  asseuAora  and  others  to  have 
canceled  and  annulled  a  certain  aasess- 
ment.  Judgment  for  plaintiffs.  Defend- 
ants appeal.  Affirmed. 

Benry  BBBsbawt  Aaat.  City  Atty.,  and 
CailetoB  Bunt,  City  Atty.,  for  board  of 
aBseHSora,  appellants.  Wynne  Bogers, 
tor  state  tax  collector,  appellant.  Beury 
P.  Dart,  tor  appellees. 

Watkins,  J.  Plalntins.  havlnjo;  been  as- 
sessed In  1890,  CD  "money  loaned  on  inter- 
est, all  credits,  and  all  bills  receivable,  for 
money  loaned  or  advanced,  or  fur  goods 
sold,  95,000," seek  by  this  salt  to  have  can- 
celed and  annulled  said  aBBeBsment,on  the 
ground  that  tbe  property  aaseased  Is  such 
aa  Is  the  product  of  materlalB  by  them 
"employed  In  the  manufacture  of  *  •  • 
baruesa,  saddlery,"  etc.,  and  exempt  from 
taxation  under  article  207  of  tbe  constitu- 
tion :  they  being  engaged  In  tbe  business 
of  manufacturing  and  selling  saddles  and 
harness  In  the  city  of  New  Orleans,  and 
therein  employing  more  than  thirty-two 
(32)  hands.  Theybave  aninvested  capital 
of  about  f€0,000  In  said  business.  Their 
contention  Is  tbatthey  have  no  such  prop- 
erty aa  that  assessed  save  and  except  the 
"capital,  machinery,  and  other  property 
employed  In  tbe  manufacture  ofaaddlea 
and  harness, "  and  tbe  products  and  avnils 
thereof,  which  is  exempt  from  taxation 
under  said  article  of  tbe  constitution,  un- 
less It  be  a  small  stock  of  goods  they  car- 
ry as  a  necessary  adjnnct  of,  and  aa  ac- 
cessory to,  thdr  business.  Tbla  stock  of 
goods  consists  of  such  artlcIeH  aa  belt- 
books,  belt-lacings,  faorse-brusbes,  curry- 
combs, lap  dusters  and  robes,  whips, 
whi[)-8tocka,  and  the  like.  Those  are  nnn- 
manufactured  goodH,  and  are  confessedly 
liable  to  taxation.  But  their  statement  is 
that  they  have  submitted  to  and  paid,  up- 
on an  assessment  of  $10,000  valuation,  for 
all  those  ttaings,  "alttaougb  for  ten  years 
they  have  seldom  had  snch  an  amount." 
Tbey  insist  that  the  sales  made  of  these 
artlclea  are  merely  accidental,  and  not  in- 
cidental to  their  business,  and  such  salea 
constitute  an  infinitesimal  part  of  their  bus- 
iness; hence  their  "  bills  receivable  and  all 
credits"  represent, In  the  main, the  price  of 
maaafactured  articles  sold,  and  which  are 
exempt  from  taxation.  Uneof  theplalntlffs 
■wears  that  "of  tbe  sales  of  different  Items, 
exempt  and  not  exempt,  *  *  *  to  the 
best  of  [his]  knowledge  and  belief,  the  tax 
on  $10,000  that  [he  has  paid]  covers  every- 
thing that  Smith  and  Boullemet  have, 
subject  to  taxation,  [/.  e.,]  not  exempt..' 
The  assessment  of  $5,(wQ  that  Is  assailed 
Is  additional  to  that  of  the  $10,000  assess- 
ment, to  which  the  witness  refers.  Plain- 
tlfifd'  book-keeper  shows  that  theirbilla  re- 
ceivable aggregated  $4,132.87,  and  their 
open  accounts  about  $40,000,  equal  to  a 
total  of  $44,132.37.  One-tenth  of  that  sum 
Is  $4,418.23.  Tbla  sum  represents  non- 
manufantnred  goods  liable  to  taxation. 
But.  Inasmuch  as  plalntifft;  have  already 
paid  on  an  assessment  of  $10,000,  nothing 
IB  doe  on  that  score,  and  "the  additional 
assessment  uf  $6,000.00"  Is  essentially  a 


tax  on  exempt  property,  and  conaeqi«nt- 
ly  null.  Of  this  the  testimony  clearly  sat- 
isfies us,  as  It  did  our  learned  brother  of 
the  dlstrlet  eoort.  Judgment  affirmed. 

— —       (44  LiL  Abb.  UQ 

Saoceaslon  of  Andribd.  (No.10,812.) 

(Supreme  Court  of  LouMana.   Daa  U,  iStL 
tfLa.Ann.>» 

DlBOOABeB  la  BuiKBDrTOT— Nsw  Fbowbs— COB- 
siDBiuTioir— FSaud— CiiAim  abaixw  Sdoob^ 

sio:f. 

1.  When  ft  person  has  been  dlschargeil  in 
bankrupt  proceediiiRS,  and  afterwards  gives  his 
note  to  a  creditor  for  a  dalm  on  his  schedule, 
the  moral  obliKation  to  1*  ft  snfflolent  consid- 
eration for  tbe  note. 

2.  Where  &  person  deals  with  another,  who 
foroishes  bim  snpplies  under  an  agreement  to 
make  monthly  statements  of  the  condition  of  his 
business,  and  he  omits  to  plaoe  in  said  monthly 
statements  a  debt  due  his  book-keeper,  whlcb 
was  created  before  he  became  the  employe,  and 
which  is  in  no  way  connected  with  the  business, 
this  is  not  BQch  endenoe  of  fraud  on  the  part  of 
said  book  keeper  as  to  prevMit  his  partiofpatloa 
in  tbe  funds  of  the  succession  of  the  deceased 
employer  eqaally  with  all  the  other  ordinary 
creditors,  including  the  merchant  who  furnished 
the  supplies  and  to  whom  the  monthly  statements 
were  made. 

(SyUaina  bu  the  Court.) 

Appeal  from  civil  district  court,  oarlsb 
of  Orleans;  Francis  A.  Monroe,  Judge. 

Accounting  by  the  succession  of  F.  An- 
drleu,  ueceased.  Rene  Dumeatre  filed  an 
opposition  to  the  administrator's  ac- 
count, so  far  as  such  account  related  to 
the  claim  of  P.  Thormaehlon  as  a  creditor 
of  deceased.  Thorraaehlen  also  opposed 
the  claim  of  Dumeatre.  Decree  ordering 
tbat  Dumebtre's  claim  be  allowed,  but  not 
to  conflict  with  the  claim  of  Tbormaeblen. 
Dumeatre  appeals.  Modified. 

Aug.  Haraau,  for  appellant.  Jftie*, 
Dlukelspiel  £  Bart,  ioT  appellee  adminis- 
trator. SL  J.  Wenck,  lor  appellee  P.  Thor- 
maehlen. 

McEnkbt,  J.  The  administrator  of  the 
succession  of  P.  Andrien  filed  bis  final  ac- 
count, without  placing  the  claim  of  Rene 
Dumeatre  thereon.  He  filed  an  opposition 
to  the  account,  opposing  the  account  gen- 
erally, but  afterwards  restricted  hie  oppo- 
sition totbe  claim  of  P.Thormaehlen,  who 
was  placed  on  tbe  account  as  a  creditor 
for  the  snm  of  $80,239.09.  Thormaetalen 
also  attacks  tbe  validity  of  the  claim  of 
Dumeatre.  Dumeatre  Is  the  owner  and 
holder  of  a  note,  executed  by  the  deceased 
April  4,  18«7,  payable  to  his  order  12 
mnntha  after  date,  for  the  snm  of  $2,636.76, 
with  8  per  cent.  Interest  thereon.  Andrien, 
previous  to  bis  discharge  in  bankruptcy, 
owed  the  opponent  a  certain  snm  of  money. 
The  amount  was  placed  on  his  schedule, 
and  the  opponent  voted  for  bis  discharge. 
After  his  discharge,  Andrien  gave  Dumea- 
tre his  note  fur  tbe  amount,  and  renewed 
the  same  from  time  to  time,  the  last  re- 
newal note,  with  accumulated  Interest, 
being  the  one  now  held  by  Dumestre.  and 
upon  which  his  opposition  Is  founded. 
There  Is  no  doubt  of  the  execution  of  the 
note  by  Andrieo.  The  moral  obligation 
resting  upon  him  to  pay  the  note  was  a 


>  Rehearing  refused  Januazy  4, 180B. 
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BnflScIent  foundation  for  the  new  promlBe 
to  pay,  and  the  cont»l'leration  of  the  note. 
It  is  therefore  a  valid  claim  againtjt  the 
Buccesalon.  Tborniaehlen  started  Andrieu 
In  the  Bhoc  factory  business  many  years 
ago.  He  entered  into  an  aKreemeut  with 
the  deceased,  Aadrleu,  that  he  should  pur- 
ehnae  supplies  only  from  him,  and  that  An- 
drieu was  to  furnish  him  monthly  state- 
ments as  to  the  condition  of  bis  business. 
Dumestre,  during  the  existence  of  this 
agreement,  became  the  book-keeper  for 
Andrteu.  In  the  monthly  statement  fur- 
nished Ttiormaeblen  the  note  of  Damestre 
was  omitted.  Dnmeatre  states  that  this 
omission  was  in  consequenra  of  Instruc- 
tions from  his  employer,  who  told  blm.  If 
tbe  note  appeared  in  the  statements,  it 
would  cause  Thormaeblen  to  break  blm 
up.  The  fact  of  tbe  omission  of  tbe  note 
from  tlie  monthly  statement  is  urged  by 
Thormaeblen  as  a  reason  why  Dumestre 
should  not  be  allowed  to  participate  In 
the  funds  of  the  anccesslon  to  bis  injury. 
The  decree  of  the  lower  court  took  this 
Tlew  of  tbe  case  presented  by  Tborraaeb- 
leo,  and  ordered  that  Dumestre's  claim  be 
allowed. but  not  to  conflict  with  tbe  claim 
of  Thormaeblen.  From  tbe  statements 
in  the  record  as  to  the  agreement,  we  In- 
fer  it  related  excIaslTely  to  tbe  factory 
hvslnesB  conducted  by  the  deceased,  An- 
drieu. In  tbe  monthly  statements  there 
are  some  Items  for  house  rent,  clothing, 
and  some  other  outside  transactions,  but 
tbey  seem  to  be  exceptioaal.  and  were 
paid  from  funds  derived  from  tbe  business, 
and  entered  In  tbe  cash-book.  Dumestre's 
note  was  an  outside  transaction,  and  had 
no  reference  to  Andrleu's  business.  There 
was  DO  reason  why  It  should  have  ap- 
peared fn  tbe  accounts  of  tbe  factory  busi- 
ness. It  does  nut  appear  that  Thormaeb- 
len required  any  statement  as  to  Andrieu's 
outside  Indebtedness.  It  Is  In  proof  timt 
Andrlen  did  purchase  from  other  parties, 
to  which  violation  of  biB  agreement  it 
does  not  seem  that  Thormaeblen  made 
any  opposition.  Tbe  monthly  statement 
showed  that  Andrieu  was  insolvent  from 
the  time  be  was  furnished  with  materials 
by  Thormaeblen  until  bis  death.  Dumes- 
tre, when  he  was  unemployed  by  An- 
drieu, was  tbe  creditor  of  the  deceased. 
He  waH  tbe  creditor  and  holder  of  a  note 
which  had  been  afterwards  renewed  when 
Tbnrmaehlen  was  furnishing  Andrieu.  He 
became  his  clerk,  and,  by  direction  of  bis 
employer,  omitted  to  place  tbe  note  on 
tbe  monthly  accounts.  It  had  not  been 
placed  there  before  he  became  tbe  clerk 
and  book-keeper  <if  Andrieu.  Had  the  in- 
debtedncBs  of  Andrieu  to  Dumestre  been 
dlBclosed  in  the  monthly  accounts,  and 
Thormaeblen  bud  proceeded  against  his 
debtor  Andrieu,  he  would  bnve  been  In  no 
better  condition  than  at  tbe  time  of  An- 
drleu's death.  Thelndebtednesa  of  Andrieu 
to  him  kept  at  pretty  much  tbe  same  fig- 
nrra  duriug  their  business  engagement. 
The  claim  of  Dumestre  being  a  legal  and 
valid  one  against  the  auccession,  there  Is 
DO  law  which  provides  for  giving  Tbor- 
maehlen's  debt  a  privilege  prior  to  It. 
Tbey  are  both  ordinary  claims.  Dumestre 
did  not  intentionally  deceive  Thormaeb- 
len, and  we  can  Bee  no  reason  why  his  debt 


should  not  share  equally  with  that  of 
Thormaeblen,  both  being  ordinary  claims 
against  the  succession.  Four  of  the  notes 
held  by  Thormaeblen  were  executed  by 
Andrieu's  son  dnripg  bis  father's  absence. 
These  notes  were  given  to  balance  ac- 
counts, and  were  for  goods  already  Bold 
and  delivered  to  Andrieu  The  accounts 
are  fully  proved,  and  tbe  claim  of  Thor- 
maeblen is  a  Just  one.  It  does  not  rest  ex- 
clualTely  on  the  notes  tor  tbe  evidence  of  the 
indebtedness.  Itls  ordered,  adjudged, aud 
decreed  that  the  judgment  appealed  from 
be  avoided  and  reversed,  so  far  as  It  di- 
rects the  payment  of  tbe  claim  of  theoppo- 
nent,  Dumestre,  after  the  satisfaction  of 
the  claim  of  Thormaeblen ;  and  i.^  Is  now 
ordered  that  the  claim  of  Dumestre  be 
paid  proportionally  and  equally  with  all 
ordinary  claims  in  tbe  distribution  of  the 
fnnds  In  the  sQccesslon  of  F.  Andrieu.  In 
other  respects  the  Jodgment  la  afflrmad, 
appellees  to  pay  costs  of  appeal. 

(44  Is.  Ann.  H) 

Canal  &  C.  R.  Co.  v.  Orleans  R.  Co.  (No. 
10,887.) 

(SiipreTtte  Court  of  Louisiana.   Deo.  14, 1891. 
44  La.  ATin  >' 

Stkbit  IUilwat  — TJss  of  Anothbr's  Tsaoks  — 

CoifPXNSATION— EZFROPBtA.TIO:f— PROCSDUBB. 

1.  A  street-railway  company  wbioh  Is  au- 
thorized by  tbe  city  of  New  Orleans  to  enter  up- 
on the  tracks  of  another  most,  before  doing  so, 
make  compensation  to  that  company. 

a.  The  material  in  place  is  the  private  prop- 
erty of  the  company  oconpying  the  street;  and. 
In  the  absence  oi  any  agreement,  It  must  he  ex- 
propriated to  public  uses  like  any  other  private 
property. 

8.  whra  tbe  city  ordinanoes  provide  themode 
of  compensation,  and  the  two  corporations  are 
within  the  limits  of  the  same  franchise,  the  or- 
dinances will  control  the  mode  to  be  pormied  in 
reference  to  flxtng  the  compensation,  as  the  cor- 
porations aooept  their  franofaises  with  reference 
to  said  ordinances. 

4.  Bat  ttie  city  ordinances  oannot  arbitrarily 
fix  the  amount  of  oompensation. 

5.  There  Is  no  limitation  in  the  ordlnanoes  of 
tbe  city  of  New  Orleans  which  prevents  the 
street-railway  companies  from  conte-actlng  with 
reference  to  the  amountdueforthe  use  of  tracks. 

{SyUatnLS  by  the  Cowrt) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Nicholas  H.  Rightor,  Judge. 

Suit  by  the  Canal  A  Claiborne  Railroad 
Company  against  tbe  Orleana  Railroad 
Company  to  recover  on  a  contract.  Judg- 
ment for  plalntlK.  Defendant  appeals. 
Modified. 

CbrStJeo  &  Satboo  and  Frank  N.  Batlepf 
for  appellant.  B,  B.  Beekwitbt  for  appel- 
lee. 

McEnebt,  J.  Tbe  plaintiff  sues  the  de* 
fendant  for  $2,800  on  tbe  following  con- 
tract: "Be  it  known,  on  the  sixth  day  of 
August,  In  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy,  and  of 
tbe  Independence  of  the  Uuited  States  of 
America  tbe  ninety-flfth,  before  me,  Will- 
lam  Joseph  Castell.a  notary  public  in  and 
for  the  pariah  of  Orieans,  state  of  Loalsl- 
ana,  duly  commissioned  and  qnallfledi 
and  In  presence  of  tbe  witn eases  herein- 
after named  and  nnderslgned,  personally 


'  Rehearing  denied,  January  i,  1803. 


Digitized  by 


S90 


60UTBXBN  BEPORTEBrTou  10. 


(I*. 


came  and  appeared  Burtrand  Sal 07, 
Esqr.,  heieln  acting  in  his  qoality  ol  pree- 
Ident  ol  tbe  Orleans  Railroad  Company, 
and  onder  and  by  Tlrtne  of  a  resointlon 
of  tbe  board  of  dlrectore  adopted  at  their 
BlttlQKon  tbe  18th  of  July,  1870,  a  daly- 
certlfled  copy  of  which  resciJutfon  la  here- 
to annexed,  and  made  part  hereof,  of  tbe 
Brat  part,  and  Edward  S.  Wurzburger, 
Esqr.,  herein  acting  in  hU  quality  of  act- 
ing president  of  tbe  Canal  and  Claiborne 
Htreeta  Railroad  Company,  and  John  O. 
Campbell,  Eaqr.,  herein  acting;  in  his 
quality  of  secretary  of  said  Canal  and 
Claiborne  Streets  Railroad  Company,  and 
under  and  by  virtue  of  a  resolution  of  the 
board  of  directors  of  said  company  adopt- 
ed at  their  sitting  of  the  first  day  of  Aa- 
gnst,  187U,  a  dniy-certlfled  copy  of  which 
resolotion  Is  also  bereto  annexed,  and 
made  part  hereof,  of  the  second  part,  of 
this  city.  Which  appearers  declared  that, 
acting  as  aforesaid,  and  In  accordance 
with  Ordinance  No.  810,  article  878,  ap- 
proved December  24tb,  1867,  and  Ordi- 
nance Mo.  1448,  approved  May  llth.  1^469, 
all  new  series  of  the  common  council  of 
the  ctty  ot  New  Orleans,  they  do  by  these 
presents  bind  their  respectlTe  companies 
or  corporatloDS,  their  adrainlstratora  and 
asslgnK,  as  follows:  (1)  That  the  said  Or- 
leans Railroad  Compaoy,party  of  the  flrat 

gart,  shall  pay  to  tbe  Canal  and  Clalborue 
treetR  Railroad  Company,  party  of  tbe 
second  part,  four  (4j  cents  per  mile  for 
each  and  ever?  mile  traveled  by  each  and 
every  car  belonging  to  or  run  by  the  said 
party  of  the  flrat  part  on  tbe  track  or 
trunk  road  from  Drayades  street  to  St. 
(Atarles  street,  on  tbe  upper  side  of  Canal 
street,  and  on  the  lower  side  uf  Caual 
street  from  Royal  to  Daupblne  street; 
tbe  tracks  on  Canal  street  being  left  free 
and  unobstructed.  (3)  The  said  Canal 
and  Claiborne  Streets  Railroad  Company, 
party  of  tbe  second  part,  shall  keep  Its 
roads,  such  as  they  now  exist,  on  the  up- 
per side  of  Canal  street,  from  Drayadee  to 
St.  Charles  streets,  and  on  tbe  lower  side 
ot  Canal  street,  from  Royal  to  Daupblne 
streets,  in  good  order  and  repair.  (3) 
That  tbe  said  Orleans  Railroad  Company, 
party  of  tbe  first  part,  shall  pat  In  and 
keep  in  good  order  daring  the  time,  or  as 
long  as  tbey  may  use  them,  all  necessary 
swltcbps,  inlets,  and  outlets,  that  may  be 
requisite  to  connect  their  different  roads 
with  the  trunk  road  on  Canal  street, 
and  shall  also  put  in  good  order  and  run- 
ning gear  sneh  portions  of  the  trunk  road 
that  may  be  necessarily  dlstarbed  to 
make  the  said  connections;  and  said 
party  ot  tbe  first  part  shall  fomlab  and 
pay  tor  all  switch-tending  and  otherlabor 
that  shall  be  necrssary  In  running  their 
caraon,  over,  and  off  the  trunk  road  on 
tbe  upper  and  lower  side  ot  Canal  street. 
(4)  That  the  said  Orleans  Railroad  Com- 
pany, party  of  the  firat  part,  shall  make 
monthly  returns  to  tbe  Cauul  and  Clai- 
borne Streets  Railroad  Company,  party 
of  the  second  part,  ot  the  number  of  cars 
and  miles  run  over  the  trunk  road  on 
Canal  street,  from  which  returns  settle- 
ments shall  be  made  monthly;  said  re- 
turns to  be  certified  by  the  president  and 
secretary  ot  said  Orleans  Railroad  Com- 


pany. (6)  That  the  said  Canal  and  Clal- 
borue Streets  Railroad  Company  shall  not 
be  responsible  tor  any  accidents  to  per- 
sons or  damages  to  property  arising  from 
tbe  careles8ni<ss  or  negligence  of  tbe  em- 
ployes ot  said  Orleans  Street  Railroad 
Company,  while  mnniUK  tbelr  care  on  the 
trunk  road  on  the  upper  and  lower  side  ot 
Canal  street  as  aforesaid  ;  but  said  party 
of  the  second  part  shall  be  responsible  tor 
all  accidents  or  damages  which  may  be 
caused  by  the  dilapidated  or  bad  condi- 
tion of  said  trunk  road.  (6)  That  noth' 
Ing  In  this  contract  or  agreement  shall  be 
construed  as  preventing  or  to  prevent 
the  said  Canal  and  Claiborne  Streets  Rail- 
road Company  from  negotiating  with 
other  companies  for  runnlnie  their  care  on 
said  trunk  road  on  Canal  atreet:  provided 
the  same  shall  not  Interfere  with  the  rights 
ot  said  party  of  the  first  part,  and  tbe 
tree  passage  ot  trarel  of  their  care  on  the 
trunk  road  ou  the  upper  side  of  Canal 
street,  from  Drayades  toSt.  Charles  streets, 
and  on  the  lower  side  of  Canal  street, 
from  Royal  to  Daupblne  streets,  as  afore- 
said, under  tbis  agreement  or  contract, 
(7)  That  this  agreement  shall  last  during 
theterm  of  the  charters  granted  tothesaid 
respective  corporations  or  of  any  exten- 
sion ot  said  charters." 

Tbe  right  ot  plaintiff  to  recover  de- 
pends upon  tbe  validity  of  this  contract. 
The  power  to  regulate  and  control  the 

fiublic  streets  of  the  city  of  New  Orleans 
B  lodged  In  the  municipal  authority.  The 
object  ot  the  legislature  in  conferring  this 
power,  and  its  exercise  by  the  city  govern- 
ment, are  to  serve  the  public  welfare  and 
convenience.  The  establishment  ot  street 
railroads  is  one  of  the  most  Important 
modes  of  promoting  the  welfare  and  con- 
venience of  the  citizens  of  New  Orieans. 
Vta  have  held  that  the  coonrll  ot  the  city 
ot  New  Orleans  Is  withoat  power  to  grant 
the  exclusive  use  of  a  street  which  belongs 
to  the  public  to  a  railway  company. 
Canal  &  C.  St.  R.  Co.  v.  Crescent  City  R. 
Co.,  41  La.  Ann.  561,  6  Soutta.  Rep.  849. 
But  tbe  street-railway  company  which  Is 
authorised  to  «iter  upon  tbe  tracksot  an- 
other, within  the  limits  of  the  franchise  ol 
both  companies,  must  make  compensation 
to  that  rompany  for  the  use  and  wear  of 
the  tracks.  The  street-railway  company 
over  whose  tracks  another  company  en- 
ters does  notlose  Us  right  of  private  prop- 
erty In  the  material  of  which  the  road  Is 
constructed.  Tbe  material  In  place  Is  tbe 
prlrate  property  ot  tbe  corporation, 
when,  therefore,  a  right  of  way  tor  street- 
railway  purposes  Is  granted  over  tbe  same 
route  to  another  company.  It  cannot  be 
appropriated  by  the  latter  company  until 
compensation  ie  flret  made  to  the  former 
coDipauv.  Kinsman  St.  R.  Co.  v.  Broad- 
way &  N.St.  R.Co.,86  Ohio  St.252;  Metro- 
politan B.  Co.  v.  Highland  Ry.  Co.,  118 
Mass.  291.  If  there  is  no  agreement  be- 
tween  the  corporations  as  to  tbe  amount 
ot  compensation,  it  must  be  fixed  as  in 
other  cases  of  the  condemnation  of  private 
property  to  public  uses. 

finth  corporations  were  organized  and 
operated  with  reference  to  Ordinance  1204, 
New  Series.  Section  4  of  said  ordinance 
Is  as  follows:  **ShoaId  tbe  ctt7  ol  New 
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Orleans,  at  any  time  duiioK  the  existence 
oi  tti9  contract  of  the  6tb  of  May,  1867,  be- 
tween It  and  the  Canal  and  Claiborne 
StnetB  Railroad  Company,  enter  into  an 
arrangement  withotber  companiea  where- 
by said  road  on  Canal  street,  from  Clai- 
borne street  to  Front  I^eTee  street,  and 
from  Frunt  Levee  street  to  Claiborne 
street  or  any  part  thereof,  may  be  grant- 
ed, the  city  of  New  Orleans,  or  the  road  or 
roads  to  which  the  privilege  may  be  grant- 
ed, shall  reimburse  to  the  Canal  and  Clai- 
borne Streets  Railroad  Company  a  fair 
and  reasonable  proportion  of  the  value  of 
the  portion  or  portions  of  the  road  to  be 
so  used;  and  should  snch  proportion  not 
be  agreed  upon  between  said  Canal  and 
Oalbome  Streets  Railroad. Company  and 
the  city  of  New  Orleans,  or  the  said  road 
or  roads,  two  disinterested  persons  shall 
be  appolJited,--one  by  the  city  of  New  Or- 
leans, or  the  road  or  roads,  as  tbe  case 
may  be,  and  the  other  by  the  Canal  and 
Claiborne  Streets  Railroad  Company;  and 
in  the  event  of  a  disagreement,  as  to  said 
proportion  to  be  paid,  between  said  per- 
sons thus  appointed,  a  third  person  or 
nmplre  shall  be  appointed  by  the  Jndge  of 
one  of  the  district  courts  of  the  parish  of 
Orieans.andthe  decision  thereby  bad  shall 
be  final  and  binding."  This  section  was 
repealed  In  1882.  Bat.  lo  the  absence  of 
any  agreement,  it  would  be  binding  upon 
the  two  corporations,  as  they  were  Incor- 
porated with  reference  to  Its  provisions. 
Kinsman  St.  R.  Co.  v.  Broadway  &  N.  St. 
R.  Co.,  88  Otalo  St.  a89.  There  Is  nothing 
In  said  ordinance  which  preveoted  the 
Canal  ft  Claiborne  Streets  Railroad  Com- 
pany and  thedefendant  from  fixing  by  con- 
tract the  compensation  due  the  former 
corporation  for  the  use  of  its  tracks  and 
road-bed.  There  are  no  limitations  In  the 
ordinance  as  to  the  amoont  of  compensa- 
tion ;  and.  If  there  were,  we  would  be  In- 
clined to  GonsIdeF  them  nnconstltntlonal, 
as  being  In  violation  ofthe  rights  ctfprlvate 
property. 

The  defendant  contends  that,  if  the  eon- 
tract  was  legal  and  valid  In  Its  Inception, 
it  expired  by  limitation;  the  plaintiffs 
contract  wltb  the  city  lor  its  franchise 
having  expired  in  May.  1887.  After  the  ex- 

?ilratlonotits  contract  with  the  city  for 
be  franchise,  the  Canal  ft  Claiborne  Streets 
Railroad  Company.  In  pursnance  of  the 
advertisement  of  the  city  of  New  Orleans, 
purchased  the  franchise,  and  there  was  a 
new  contract  made  between  the  city  and 
said  corporation.  The  corporatloD  atlli 
existed,  and  as  snch,  through  Its  presi- 
dent, made  the  contract  with  the  city. 
Tbe  contract  between  the  Canal  ft  Clai- 
borne Streets  Railroad  Company  and  de- 
fendant was  to  continue  during  the  exist- 
ence of  their  charters;  and  it  is  a  reason- 
able construction  of  the  agreement  that 
it  was  to  last  as  long  as  the  former  or  Its 
assignee  owned  the  material  of  the  road, 
and  the  defendant  occupied  and  used  it. 
After  the  purchase  of  the  right  of  way 
over  a  part  ol  which  defendant  ran  its 
can,  there  was  another  corporation  or- 

ganlsed,  the  Canal  ft  Claiborne  Railroad 
ompany,  the  present  plaintiff.  It  was 
organised  for  the  purpose  of  purchasing 
the  material  and  right  of  way  of  the  Canal 


ft  Claiborne  Streets  Railroad  Company, 
and  In  pursuance  of  its  act  of  Incorpora- 
tion did  purchase  all  of  said  material  and 
the  right  of  way  and  franchises  of  said 
corporation.  This  transaction,  defendant 
urges,  destroyed  the  contract  made  with 
the  first  corporation .  The  obligation  re- 
sulting from  the  contract  between  the  two 
corporations  Is  a  real  obligation,  as  it  Is 
a  contract  relative  to  Immovable  proper- 
ty, and  passed  with  the  property.  Civil 
Code,  art.  2011.  As  wehave  stated, thecon- 
tract  was  for  the  use  of  the  road  of  the 
Canal  ft  Claiborne  Streets  Railroad  Com- 
pany. It  Is  immaterial  who  owns  the 
property.  It  owns  the  servitude  during 
the  existence  of  the  defendant  company; 
and  this  company,  nnder  the  agreement, 
mast  pay  the  amount  stipulated  to  tbe 
asHlgna  of  the  first  corporation.  It  is  so 
stipulated  In  the  contract,  in  tbe  following 
words:  "They  do  by  these  presents  bind 
their  respective  companies  or  coriiora- 
tlons,  their  administrators  and  assigns." 

There  Is  a  clerical  error  In  tbe  title  of  the 
suit  made  by  tbe  clerk  of  tbe  lower  court, 
styling  the  plalutllf  the  Canal  ft  Claiborne 
Streets  BaliroadCompany.  Thejudgment 
is  amended  so  as  to  give  tbe  case  its  prop- 
er title,-— The  Canal  ft  Claiborne  Rail- 
road Company  v.  The  Orleans  Railroad 
Company.  The  amendment  not  changing 
the  substance  of  tbe  judgment  In  any  way, 
It  will  not  carry  the  costs  with  it.  Ai 
tbas  amended,  tbe  lodgment  is  affirmed. 


(94  AU.  S14) 

Baldwin  v.  Waleeb. 
(Supremt  Ootat  of  Alabama,   Dec  10, 1891.) 

WSOKOrOI.  ATTAOBMBKT  — EVIDKNOI— DJLHA.OEB— 

Attokhbt's  Fbbs. 
1.  Flafntlff  8  property  was  attached  on  the 
Kroand  that  she  was  about  to  leave  the  atate. 
She  sued  defendant  as  surety  on  the  attachment 
bond.  A  orosa-interrogatory  in  a  deposition  by 
plalntifl  was.  In  effect)  as  follows:  Did  yoa  offer 
yoor  boose  fbr  sale,  and  tell  several  parties  that 

Ion  Intended  gofug  to  Fennaylvanfa  to  Uvet 
Tell  all  aboutlL  "  She  answered:  "I  did  offer 
my  bouse  for  sale,  and  spoke  to  several  of  going 
to  Pennsylvania  to  visit  my  mother,  but  not  about 
going  there  to  reside.  I  told  parties  that  I  want- 
ed to  sell  my  house  in  order  to  provide  a  smaller 
one. "  Held,  that  the  answer  was  reaponsive. 

5.  Plaintiff's  answer  that  ahe  bad  told  sev- 
eral persons  that  she  ezpeoted  to  end  her  days  at 
her  home  In  Alabama  wss  not  responsive  to  the 
intemwatoiy. 

8.  "nie  statement  of  a  witness  that  he  knew 
that  pl^ntlflwas  not  sbont  to  leave  tbe  state  was 
a  mere^plnlon,  and  should  have  been  excluded. 

4.  where  evidence  was  admitted,  without 

ftlaintiff's  ohjeotlon,  that  she  did  leave  the  state 
B  the  summer  of  1688,  Itwsa  competent  ferplaln- 
tiff  to  rebut  soob  evldenee  by  sbowfng  uiat  It 
was  her  habit  to  leave  on  a  viut  every  summer. 

6.  Where  plaintiff  testified  that  her  Interview 
with  one  H.  relative  to  a  sale  of  her  house  was 
prior  to  the  attachment,  and  R.  testified  that  it 
was  subsequent,  the  question  as  to  when  It  oc- 
curred should  nave  been  submitted  to  tbe  Jury, 
with  iDStmctlons  not  to  consider  plaintiff's  atate- 
medta  to  K  as  evldenoe  against  her.  if  not  made 
until  after  tbe  attachment 

6.  Where  plaintiff  emplt^ed  aa  attorney  to 
defend  an  attachment  against  her  house  and  lot. 
which  were  not  sold  nnder  the  attachment,  and  ot 
which  she  was  not  dispossessed,  she  cannot  Te> 
cover,  aa  damagea,  in  an  action  for  wrongful  afr 
tacbment,  the  anumiit  paid  by  her  ss  attoraeys' 
fees. 
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7.  Defendant  reqneated  ■  charge  that  if  the 
attaching  creditors'  agent,  before  making  the 
levy,  conaalted  an  attorney  as  to  whether  there 
was  grouad  for  attacbin;?,  and  informed  such  at- 
torney of  all  the  facts,  aud  was  advised  by  him  to 
make  the  attachment,  plaintiff  could  not  recover 
vindictive  damages.  Meld,  that  the  request  was 
defective  In  excluding  all  inquiry  as  tothe  agent's 
diligence  In  ascertaining  the  truth  of  such  facts, 
and  as  to  bis  good  faith  in  acting  on  the  advice 
of  the  attorney. 

8.  THough  the  propertywas  derived  byplain- 
tifl  through  the  will  of  her  husband,  and  was  lia- 
ble for  bis  debts,  yet  she  had  a  xieht  to  aell  it 
subject  to  such  liability,  and  could  be  Injured  br 
a  wrongful  levy  of  attachment  thereon, 

9.  Where  the  attachiient  was  wrongful  and 
without  probable  cause,  and  after  levy  was  made 
the  attaching  creditors  were  informed  of  all  that 
had  been  done  by  such  agent,  and  ratified  his 
conduct,  they  would  be  liable  for  vindictive  dam- 
ages. 

Appeal  from  ctrcnlt  cotirt,  Montgomery 
comity ;  Jonif  P.  Hubbabd,  Judge. 

Action  by  Ida  S.  C.  Walker  against  A 
M.  Baldwin  to  recover  damages  for  the 
breach  of  an  attachment  bcmd  on  which 
defendant  was  surety.  Judgment  for 
plaintifT  tor  ^TS.  Defendant  am>eals. 
Reversed.  For  former  report  and  state- 
meut  of  the  case,  see  8  South.  Hep.  365. 

The  depositions  by  the  plaintiff  had 
been  taken  and  were  read  In  evidence  to 
the  jury.  The  second  cross-interrogatory 
was  as  follows:  "Did  you  b^ore  the  29tti 
day  of  Mardi,  1888,  offer  said  house,  in 
which  you  then  resided,  for  sale?  State  If 
yon  did  not  state  to  several  parties  bef(we 
the  29th  day  of  March,  ISSS,  or  about  that 
time,  that  you  desired  to  sell  your  house 
for  the  purpose  of  moving  to  Philadelphia, 
or  elsewhere  oat  of  the  state  of  Alabama. 
Did  you  not  talk  to  any  person  aboat 
that  time  about  your  going  to  Phlladd- 
phia  to  reside?  Did  yon  not  say  to  one  or 
more  parties  that  St  was  your  Intention 
to  go  to  PhUadelpbla?  Tell  all  about  It" 
The  idaintiff's  answer  to  said  cross-inter- 
rogatory was  in  the  following  language: 
"I  did  offer  my  house  for  sale  prior  to 
March  29,  1888.  I  spoke  to  several  of  go- 
ing to  Philadelphia  to  visit  nty  mother.  I 
did  not  talk  to  any  person  of  going  to 
Philadelphia  to  rende  there.  Montgom- 
ery has  been  my  home  for  18  years.  My 
children  have  had  no  other  home,  and 
my  husband's  remains  are  burled  here. 
All  else  I  can  say  la  while  my  husband's 
relatives  reside  in  Philadelphia,  and 
wanted  bis  remains  brought  there,  I 
brought  him  h««.  I  have  said  to  many 
that  I  did  (opect  to  end  my  days  in  Mont- 
gomery. I  never  told  any  person  or  party 
that  it  was  my  Intention  to  go  to  Phila- 
delphia to  live.  I  did  tell  parties  that  I 
wanted  to  sell  my  house  In  order  to  pro- 
vide a  smaller  one."  The  defendant  moved 
tu  exclude  the  answer  ol  the  plaintiff  to 
tbts  crnaB-lnterrogutury,  bat  tbe  court 
overruled  bis  motion,  and  tbe  deTendant 
duly  excepted.  Tbe  witness  Wbarton  tes- 
tified that  "he  knew  the  plaiutifl  wan  m*t 
about  to  more  out  of  tbe  state  on  March 
29,1888."  The  defendant  objected  to  this 
answer,  and  moved  to  exclude  it.  The 
court  said  that  this  answer  would  be  ex- 
cluded, unless  tbe  witness  stated  tbe  facts 
by  which  he  knew  It.  Upon  tbe  witness* 
being  asked  to  state  tbe  facta  upon  which 


bta  knowledge  was  predicated,  he  said 
that  "be  and  bis  Tomlly  were  boarding 
with  them.  He  saw  her  making  no  prep- 
arations to  move;  uothiDi?  was  packed 
ap;  she  said  notblng  to  us  about  mov- 
ing." Tbe  defendant  then  moved  to  ex- 
clude the  statements  of  Wharton  that  he 
knew  plaintiff  wa«  not  about  to  move  out 
of  the  state  on  March  29, 1888;  which  mo- 
tion tbe  court  overruled,  and  tbe  defend- 
ant excepted.  In  counectloD  wltb  thls- 
testimony,  tbe  wit.iess  Wbarton  further 
stated  that  the  plaintiff  was  In  the  habit 
of  going  away  every  summer  from  Munt- 
guroery  on  a  visit.  The  defendant  then 
moved  to  exclude  this  last  statement,  but 
the  court  overruled  his  motion,' and  the 
defendant  thereupon  duly  excepted.  The 
defendant  then  introduced  as  a  witness 
Jubn  D.  Roquemore,  who  testified  that 
he  went  to  the  bouse  of  the  plaintiff  with 
tbe  view  of  purchasing  said  plaintiff's 
bouse  UDd  lot;  that  the  plaintiff  offered 
to  sell  him  her  bouse  and  lot  and  her  fur- 
niture with  It;  that  she  stated  to  him 
that  sbe  wished  to  sell  her  house  and  lot 
and  goto  Philadelphia, saying  that  either 
ber  husband's  relatives  or  berown  resided 
there.  This  witness  tentlflpd,  flrat,  that 
tbe  above  conversation  occnrred  before 
March  29, 1888,  tbe  day  on  which  the  at- 
tachments were  sued  out;  but,  upon  re- 
freshing his  memory,  he  afterwards  testi- 
fied that  the  conversation  took  place 
wltbin  abont  10  days  before  June  8, 18R8. 
Tbe  plaintiff  proved  thatshe  had  employed 
an  attorney  to  defend  her  In  the  attach- 
ment suit,  and  proved  what  waa  the  value 
of  his  services.  There  was  no  evidence 
that  the  plniDtlH  was  ever  dispossensed 
ol  her  said  house  and  lot  by  tbe  said  writ 
of  attachment,  or  tbat  it  bad  been  sold 
under  Judgment  In  the  attacbment  suit. 
The  defendant  reserved  a  separate  excep- 
tion to  the  court's  refusal  to  give  each  of 
the  following  charges  requested  by  him : 
(1)  "If  the  jury  believe  from  the  evidence 
that  Crane,  as  agent  of  the  Empire  Paper- 
Bag  Company,  before  suing  out  the  at- 
tachment consulteil  a  reputable  attorney 
as  to  whether  there  waa  ground  for  suing 
out  tbe  attacbment,  and  Informed  such 
attorney  of  all  tbe  facts  Id  bis  possession, 
and  such  titturney  advised  hlro  to  sue  out 
the  attachment,  then  the  Jury  should  not 
give  vindictive  damages  In  this  case."  (2) 
**  It  the  Jury  believe  from  tbe  evidence  that 
tbe  plaintiff  derived  the  property  levied 
on  under  the  wilt  of  attachment  In  this 
case  through  the  will  of  her  late  husband, 
and  that  his  estate  was  Indebted  and  un- 
settled at  the  time  said  writ  waa  sued 
out.  then  she  bad  no  right  to  sell  said 

firoperty  at  that  time,  aud  was  not  In- 
ured by  tbe  levy  of  said  writ  on  said 
property;"  (3)  "Vindictive  damages  can- 
not be  recovered  against  aaretles  on  an 
attaetameot  bond  when  tbe  attachment 
waa  sued  out  by  an  agent  for  the  princi- 
pal In  said  attachment.  When  so  sued 
out,  actual  damages  only,  In  any  event, 
can  be  recovered."  (4)  "If  tbe  Jury  be- 
lieve from  theevldence  that  Crane  was  the 
agent  of  the  Empire  Paper-Bug  Company 
In  the  collection  of  their  debt  against 
plaintiff,  and  tbat  said  Crane  mallcloosly 
sued  out  the  attachment  In  this  case,  sncta 
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malice  atfordn  no  ground  for  a  recovery  of 
Tlndlctlre  damngefi  In  this  case.  auleM  It 
la  abown  that  one  ot  the  partners  who  at 
tbe  time  the  attachment  was  saed  out 
compoaed  tbe  firm  of  the  Empire  Paper- 
Bag  Companj  participated  In  the  malice 
of  said  Crane."  (6)  "If  the  Jary  believe 
from  the  evidence  that  the  £mplre  Paper- 
Bag  CompaDy  Intrnated  Its  claim  against 
the  plaintiff  for  collection  to  Crane,  and 
Crane  consulted  a  reputable  attorney  as 
to  what  course  to  pursue,  and  thai:  attor- 
ney advised  blm  to  take  out  an  attach- 
ment, and  that  his  principals  provided 
him  with  security  to  enable  him  to  sue 
ont  the  attachment  upon  a  telegram  from 
aald  attorney,  cmd  that  he  bad  no  com- 
munication with  his  principal  until  ttie  at- 
tachment was  sued  oat,  aad  there  Is  no 
evidence  that  his  principals  were  Informed 
of  tbe  grounds  upon  which  the  attach- 
ment was  sued  out,  and  they  were  not  in- 
formed of  any  malice  or  vexatious  con- 
duct on  the  part  of  Crane*  then  tbe  Jury 
cannot  give  vindictive  damages  agalust 
tbe  defendant."  (6)  "If  the  Jury  believe 
from  tbe  evidence  that  the  attachment 
was  not  maliciously  sued  out,  and  was 
wrongrully  sued  out,  they  cannot  find  for 
the  defendant  any  damages  which  she  has 
not  shown  to  have  sustained  to  her  prop- 
erty,except  nominal  damages."  (7)  "That 
the  malice  of  Crane,  If  any.  In  suing  out 
the  attachment  In  this  case  as  agent  ot  the 
Empire  Paper-Bag  Company,  cannot  he 
considered  by  the  Jury  in  estimating  vin- 
dictive damages."  (8)  "Although  tbe  at- 
tachment may  have  been  wrongfully  sued 
out,  the  plaintiff  Is  not  entitled  to  recover 
any  counsel  fees  Incurred  in  defending  the 
attachment  suit,  unless  she  had  some  de> 
tense  against  tbe  writ  of  attachment,  as 
against  tbe  debt  upon  which  It  was 
founded."  (9)  "Counsel  fees  incurred  In 
defending  an  attachment  suit  against 
wblcb  the  defendant  has  no  defense  are 
not  recoverable  in  tbis  action."  (101  "Tbe 
plaltttltt  is  not  entitled  to  recover  any 
coniuel  fees  incurred  In  the  defense  of  the 
attachment  salt  of  tbe  Bmplre  Paper-Bag 
Company  against  her."  (ll)  "If  the  Jury 
believe  from  the  e^denee  that  tbe  attach- 
ment was  wrongfully  sued  out,  they 
sbotdd  not  find  anything  for  the  plaintiff 
on  account  of  counsel  fees  Incurred  In  tbe 
defense  of  the  attachment  suit,  unless  the 
evidence  showed  that  It  was  necessary  to 
employ  counsel  to  defend  that  suit. " 

Arrlnftton  A  Qrabaait  for  appellant. 
A.  A.  Wiley  and  W.  8.  Tborlngton,  for  ap- 
pellee. 

Walker,  J.  A  party  Is  in  no  position 
to  complain  of  statements  ot  fact  called 
out  by  bis  own  qoestlons.  The  defend- 
ant's comprehensive  request  in  bis  second 
erosft-lnterrogatory,  that  the  ptaiQtlH**tell 
all  about  it,"  Justified  the  plaintiff  In  giv- 
ing her  own  version  of  the  matter  Inquired 
about.  Moat  of  her  answer  was  fairly  re- 
sponsive to  tbe  question.  It  was  unob- 
jectionable, so  far  as  it  was  a  statement 
of  facts  pertinent  to  tbe  matter  of  Inquiry. 

But  the  plalnttlTB  statement  aa  to  what 
abe  bad  aald  to  others  about  ending  ber 
daya  in  Montgomery  was  not  responsive 
to  the  Interrogatory.  Tb^  were  mere 


expreflslooa  of  Intration  made  before  the 
attachment  was  sued  out.  Tbe  rule 
against  the  admissibility  of  aucb  declara- 
tions in  a  party's  own  behalf  waf*  stated 
In  the  opinion  in  thlH  case  on  tbe  former 
appeal.  Baldwin  v.  Walker,  dl  Ala.  428, 
8  South.  Rep.  865.  The  defendant's  mo- 
tion to  exclude  that  part  of  the  answer 
to  the  second  cross-interrogatory  should 
hare  been  granted. 

The  witness  Wharton  stated  that  he 
knew  that  the  plaintiff  was  not  about  to 
remove  out  of  tbe  state  on  the  29tb  of 
March,  1888.  Tbis  could  have  been  no 
more  than  the  opinion  or  conclusion  of 
the  witness,  drawn  by  him  from  tbe  facts. 
It  la  for  tbe  Jury  to  deduce  aucb  conclu- 
siona  from  the  facts  proved  before  ttaem. 
The  verdict  should  not  be  merely  tbe  echo 
ot  tbe  opinions  or  Inferences  of  witnesses, 
and  such  evidence  should  be  excluded.  8 
Brick.  Dig.  p.  436,  §  436  et  seq. 

Evidence  was  admitted,  without  objec- 
tion, that  the  plaintiff  did  leave  the  state 
In  the  summer  ot  18H8.  It  might  be  con- 
tended for  the  defendant  that  this  was  In 
pursuance  of  a  purpose,  entertained  by 
the  platntin  before  the  suing  out  ot  the 
nttacliment,  to  remove  from  the  state. 
It  was  competent  to  rebut  such  evidence 
by  showing  that  It  was  plalntlR's  habit 
to  leave  Montgomery  on  a  visit  every 
summer.  The  proof  of  sucb  ahablt  would 
tend  to  explain  a  fact  whicb  might  other- 
wise be  treated  by  tbe  jury  as  evidence  of 
a  permanent  removal.  When  tbe  ques- 
tion is  whether  or  not  a  person  was  about 
to  remove  from  a  place  at  a  certain  time, 
it  Is  plain  that  his  actually  leaving  such 
place  a  few  montba  thereafter  would  have 
leaa  weight,  as  evidence  ot  a  permanent 
removal,  if  he  bad  frequently  gone  oil  on 
a  vlalt  at  that  season  of  the  year,  tban  If 
bis  going  away  was  an  unusual  occur- 
rence. 

The  testimony  of  tbe  plalutitf  tended  to 
show  that  her  Interview  wltb  tbe  wltnens 
Koqnemore  In  regard  to  the  sale  ot  her 
house  was  prior  to  tbe  ralng  out  of  the 
attachment.  Though  that  witness  blm- 
aelf  stated  that  tbe  conversation  to  wblcb 
he  testified  was  had  at  a  date  subsequent 
to  tbe  iraue  of  the  attachment,  yet,  as  tbe 
evidence  aa  to  the  date  ot  the  interview 
was  confiictlng,  the  questlun  as  to  when 
it  occurred  should  have  been  eubmltted  to 
the  Jury,  with  Inatructlons  not  to  consider 
tbe  plaintifl'a  statements  to  the  wltneas 
Roquemore  aa  evidence  against  her,  If 
their  concluRlon  from  tbe  evidence  was 
that  aucb  atatementa  had  not  been  made 
until  after  the  attachment  had  been  aued 
out.  Aa  there  was  evidence  tending  to 
show  that  tbe  statements  of  tbe  plalntllf 
to  the  wltneasBoqueroore  were  admissible 
against  her  as  having  been  made  prior  to 
the  date  of  the  attachment.  It  was  error 
to  exclude  the  testimony  of  that  witness. 

A  defendant  In  an  attachment  ault  may 
employ  an  attorney  to  look  after  his  in- 
terests, and  to  see  that  hie  rights  are 
properly  guarded,  even  though  no  issue 
can  be  made  In  tbat  case  as  to  the  exist- 
ence of  the  ground  of  attachment,  though 
no  defense  can  be  made  to  tbe  claim  sued 
on,  and  though  no  ground  for  quashing 
the  attachment  may  exist.  It  Is  not  nof 
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reasunable  for  one  whose  property  faaa 
been  Beized  under  legal  procesa  to  employ 
cooDsel  to  protect  It  as  far  as  the  law  may 
Jnstlty,  though  there  may  be  no  possibili- 
ty of  defeating  the  proceeding.  The  qaea- 
tloii  of  the  propriety  of  lacarring  Buch  ex- 
peoBo  doea  not  depend  upon  the  defend- 
ant's ability  to  make  a  succeastnl  defense. 
One  whose  property  Is  In  the  elntches  of 
the  law  may  seek  profeeslonal  aid  to  se- 
cure wbateTer  meanare  of  protection  the 
law  may  afford.  Though  It  may  not  be 
necessary  or  proper  to  undertake  a  de- 
fense ol  the  salt,  tbe  defendant  may  still 
bare  counsel  to  watch  Its  progress,  and 
to  see  that  no  undne  adrantage  to  taken 
of  him.  If  property  is  InvoWed  tn  the  suit 
as  a  result  uf  a  wrongtol  levy  of  process 
npon  It,  the  necessary  ezpeiiae  of  employ- 
ing counsel  to  secure  its  protection,  au 
far  as  tbe  law  permits,  may,  in  the  opin- 
ion of  the  writer,  be  regarded  as  a  natural 
conseqnence  of  the  wrong.  I  think  that 
reasonable  and  neceBsary  counsel  tees  paid 
or  Incurred  tor  such  services  as  could  prop- 
eriy  be  and  were  In  fact  rendered  by  tbe 
attorney  In  looking  after  tbe  attachment 
tor  the  defendant  are  recovnrable  as  dam- 
ages In  a  suit  on  the  attachment  bond,  If 
the  attachment  was  merely  wrongful,  or 
was  wrongful  and  malicious.  (Floarnoy 
T.  Lyon,  70  Ala.  808;  Dothard  v.  Sheld.  69 
Ala.  186;  Seay  y.  Greenwood,  21  Ala.  491 ; 
Marshall  v.  Betner,  17  Ala.  882;)  and  that 
there  was  no  error  in  admitting  evidence 
tending  to  show  tbe  employment  of  an 
attorney  in  the  attachment  salt,  or  In  re- 
fusing to  give  charges  6,  S,  8, 10,  and  11  re- 
qnested  by  tbe  defendant.  Of  course.  In 
eatiniatlng  the  Talne  of  tbe  professioDal 
oervlcea  rendered,  doe  regard  should  be 
bad  to  tbe  circumstance  that  no  defense 
was  made,  and  that  nothing  more  could 
be  done  than  to  guard  the  rights  of  a  los- 
ing party.  Tbe  majority  of  the  court, 
however,  hold  that  on  tbe  evidence  in  this 
ease  the  plaintiff  Is  not  entitled  to  recover 
damages  on  acconntof  the  attomey'sfees. 

Without  noticing  all  tbe  defects  In  tbe 
sereral  other  charges  requested  by  the  de- 
fendant, tbe  refusal  of  tbe  court  to  give 
them  may  be  Justified  on  the  following 
grounds,  respectively:  Charge  1  was  de- 
rective  In  pretermitting  ell  Inquiry  as  to 
whether  the  agent  was  diligent  to  ascer- 
tain thetmth  of  thefacts  laid  before  coun- 
ael,  and  as  to  tala  good  faltb  In  acting  on 
the  advice  when  given.  Steed  v.Knonles, 
79  Ala.  446.  Charge  3  was  Incorrect  in  as- 
serting that  the  plaintiff  had  no  right  to 
sell  the  property,  and  could  not  be  Injured 
by  a  levy  made  npon  It,  because  her  title 
to  it.  was  derived  through  the  will  of  ber 
bosband,  and  It  was  liable  for  bis  debts. 
If  tbe  title  was  in  her,  she  could  sell  the 
property  subject  to  the  liability  for  the 
debts  ol  the  decedent.  Charge  3  asserts 
that  when  an  attachment  Is  anedootby  au 
agent  actual  damages  only  can  be  re- 
covered, in  any  event.  If  tbe  attachment 
was  wrongtol,  and  was  suAd  out  without 

Rrobable  canw,  and  the  principal,  witb 
lU  knowledge,  ratified  the  act  of  the 
agent,  then  therecovery  wasuot limited  to 
actual  damages.  Baldwin  v.  Walker,  01 
Ala.  428«  8  South.  Bep.  866.  This  charge 
Ignored  tbe  question  of  ratlflcatlon  and 


the  evidence  on  that  subject,  as  do  also 
charges  4,5,  and  7.  On  tbe  last  trial  there 
was  evidence  tending  to  show  that,  after 
the  a  ttachment  was  sued  out.the  principals 
were  tally  Informed  of  all  that  was  done 
by  tbe  agent  In  reference  thereto,  and  of 
the  grounds  upon  which  be  acted,  and 
that  they  ratified  hie  conduct.  In  this 
respect  the  caae  presents  a  different  aspect 
from  that  presented  when  It  was  In  this 
court  on  the  former  appeal.  Fur  the  er- 
rors above  noted  tbe  Judgment  must  be 
reversed,  and  tbe  canse  remanded. 

  (96  Alk.  m) 

Lett  et  aJ.  v.  Albxandbr  et  at. 
(Supreme  Court  of  AXaJiama.  Deo.  18, 1891.) 

pASTNSKsaiP— Whbs  Relation  Exists  ab  to 
Third  Pabtixs — iNSTBucTioNa. 

1.  Flalntitt  soed  three  persons  aa  partnors. 
One  of  the  defendants  denied  that  he  was  a  part- 
ner, and  offered  a  copy  of  the  artioles  of  copart- 
nership to  prove  that  be  was  not  Tbe  said  copy 
recited  that  the  ureement  was  between  t^wo  of 
the  defendants,  who  were  to  bear  the  expenses 
of  the  basiness,  and  to  pay  tbe  other  defendant 
a  certain  part  of  the  net  profits  for  the  aseof  his 
store-room  and  Inflnence,  and  for  a  loan  of  money, 
and  that  the  remaininff  profits  were  to  be  divided 
between  the  two.  DefendantB  testified  that  tbe 
original  articles  had  been  lost,  and  that  tbe  in- 
Btromept  offered  was  a  trae  copy.  Fiaintlff  tes- 
tified that  It  was  not  a  true  copy,  and  that  there 
were  otber  provisions  in  the  original.  Tbe  nourt 
instructed  that  the  articles  as  shown  by  the  copy 
did  not  constitute  the  other  defendant  a  partner, 
field,  that  the  instraotioD  was  nut  oblectionaUe 
as  excluding  from  the  }nry  the  oonsideratlon  nt 
any  other  eVidonoe  tending  to  show  tlutt  he  was 
a  partner. 

2.  An  Instruction  that  if  tbe  said  defendant 
was,  "with  knowledge  and  consent, "  held  out  to 
tbe  publio  as  a  partner,  he  might  be  charged  as 
a  pu-taer,  was  erroneous,  In  seeking  to  fasten 
liability  upon  him  whether  he  was  helit  out  with 
his  own  knowledge  and  consent  or  not,  and  be- 
cause there  was  no  evidence  tnat  the  claim  sned 
on  bad  been  oontraoted  upon  the  faith  that  he 
was  a  partner. 

Appeal  from  circuit  court,  Marengo 
county;  W.  E.  Clabkb,  Judge. 

This  was  an  action  of  aaaumpaitt 
brought  by  A.  Q.  Levy  ft  Co.  against  0.  C. 
Alexander  &  Co.,  tor  goods  sold  and  de- 
livered. Tbe  complaint  alleged  that  the 
;  firm  of  Alexander  He.  Co.  was  composed  of 
D.  C.  Alexander,  A.  D.  Alexander,  and  J. 
D.  Alexander.  J.  D.  Alexander  Interposed 
two  pleas;  the  first  being  tbe  general  Is- 
sue, and  the  second  a  denial  of  any  Inter- 
est aa  a  partner  in  the  firm  of  Alexander 
&  Co.  The  plaintiffs  Introduced  testimony 
tending  to  show  that  on  October  1, 1885, 
tbe  said  D.  C,  A.  D..  and  J.  D.  Alexander 
formed  the  said  partnership  *,  that  the  ar- 
ticles of  thecopartnerBhtp  were  placed  with 
J.  D.  Alexander  for  safe-keeping;  and  that 
the  copy  of  the  said  articles  offered  in  evi- 
dence by  the  defendants  was  not,  aa 
claimed  by  them,  a  trne  copy.  The  plain- 
tiffs' evidence  further  tended  to  show  that 
tbe  stipulations  of  tbe  said  copy  were  an- 
trae,  in  that  tbe  agreement  between  the 
members  of  the  firm  was  that  the  capital 
atoekof  the  said  firm  should  be  91t6')0; 
that  each  one  of  the  three  shoold  contrib> 
nte  9600;  that  the  profits  nhoold  be  divid- 
ed .Equally,  and  the  losses  borne  equally; 
and  that.  In  compliance  with  said  artlelee. 
J.  D.  Alexander  was  credited  In  tbe  atoek 
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aceoant  on  the  hooks  wUb  9600.  The  de- 
fendant J.  D.  Alexander  Introdoced  In  evU 
dence  what  he  claimed  to  be  a  true  copy 
of  the  orlf^na]  agreement  between  him 
aod  the  Bald  D.  C.  and  A.  D.  Alexander, 
which  waa  made  Exhibit  A  to  the  bill  of 
exceptions,  and  which  was  In  the  follow- 
ing laufcaage:  "Articles  of  partnersbip be- 
tween D.  C.  Alexander  and  A.  D.  AlezaD- 
derlD  the  mercao  tile  business  at  Falrvlew, 
Dear  Faunsdale,  Alabama.  (1)  The  capi- 
tal Btnck  of  Bald  firm  is  to  be  (f 1,500.00 )  flt- 
teen  hnndred  dolltin.  (21  Tbe  said  part- 
ners agree  to  pay  equal  amounts  of  the 
aecesaary  ezpcnsefi  In  carrying  on  said 
bualnesB.  (8)  It  Is  farther  stipulated  and 
agreed  thatthesaldpartnerahlpshall  con- 
tinue at  the  pleasure  ot  the  partners.  (4) 
Tbe  safd  partners,  D.  C.  Alexander  and  A. 
D.  Alexander,  agree  and  hereby  promise 
tu  pay  J.  D.Alexander  one-third  of  the  net 
protits  of  tbe  said  mercantile  buslnesH  for 
tbeoaeof  his  store^bouse,  trade,  and  In- 
fluence, and  for  tbe  loan  ot  five  hundred 
dollars,  and  more  If  he  thinks  It  advis- 
able. (6)  It  la  further  agreed  and  stipu- 
lated that  tbe  remaining  two-thirds  of  the 
net  profits  ahaD  be  equally  divided  be- 
tween tbe  aald  partners,  D.  C.  Alexander 
and  A.D.Alexander,  share  and  share  alike. 
(6)  It  la  fartheragreedandatlpnlated  that 
neither  partner  shall  draw  any  money 
from  the  partnership  funds,  nor  contract 
any  debt  against  the  firm,  without  the 
eonneut  of  tbeotberpartner."  Thedefend- 
ant  Introduced  evidence  tending  to  show 
that  this  waa  the  tme  copy  of  said  ortgU 
nal  agreement,  md  that  he  wasln  no  way 
a  partner  of  said  firm,  being  connected 
therewith  only  as  is  shown  by  said  ar- 
ticles ot  agreement.  The  plalntlRs  except- 
ed to  a  certain  portion  of  the  general 
cbarKS  glren  by  tbe  court,  in  which  tbe 
eourc  charged  that  the  >aid  articles  of 
agreement,  as  shown  by  said  Exhibit  A, 
dla  not  make  J.  D.  Alexander  a  partner. 
Tbe  plainttflTB  also  separately  excepted  tu 
the  court's  refusal  to  give  the  followlag 
written  chances  requested  by  them:  "(1) 
If  the  Jury  believe  from  the  evidence  that 
Exhibit  A  Is  a  copy  of  the  articles  of  part- 
nership of  the  firm  of  D.  C.  Alexander  & 
Cu.»  tnen  J.  D,  Alexander,  under  said 
agreement,  was  a  copartner  In  said  part- 
nerahlp.  (2i  That,  if  the  eyldenve  shows 
that  J.  D.  Alexander  was,  with  knowl- 
edge and  consent,  held  forth  to  the  public 
as  a  partner  in  the  firm  of  D.  C  Alexander 
A  Co..  then  he  may  be  charged  as  a  part- 
ner with  the  debt  of  the  plaintiffs. "  There 
was  Judgment  for  defendants.  PlalntlflB 
appeal.  Affirmed. 

O.  B.  Johaston,  for  appellants.  John 
C  Aader*on,  J.  W.  Buab,  Pettna  A  Bar- 
wtodt  and  O.  W.  TaytOFt  for  appellees. 

Coleman.  J.  If  J.  D.  Alexander  was  a 
party  to  the  Instromeut  offered  In  evi- 
dence the  ailment  of  appellants  tosbow 
that  Its  terms  are  of  such  a  character  as 
to  constitute  blm  a  partner  In  favor  of 
creditors  would  be  in  point,  and  entitled 
to  consideration.  Tbe  construction  of  this 
instrument  by  the  court  did  not  exclude 
from  the  jury  the  consideration  of  other 
evidence,  which  tended  to  show  that  J.  D. 
Alexander  was  a  member  of  the  firm  of  D. 
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C  Alexander  A  Co.  Kelther  was  there  any 
error  in  the  charge  ot  the  court,  which 
construed  and  declared  tbe  legal  effect  of 
the  Instrument  ottered  In  evidence  as  a 
copy  of  the  original  copartnership  agree- 
ment. The  testimony  without  dispute 
showed  that  the coi>artnerahlp  agreement 
was  in  writing,  and  that  tbe  original  had 
been  lost.  The  testlraony  ot  tbe  defend- 
ants tended  to  show  that  Exhibit  A  was  a 
true  copy  of  the  original  agreement,  and 
the  testimony  of  theappellants  (plaintiffs) 
tended  to  show  that  It  was  not,  and  that 
it  had  other  provisions.  Tbccfaarge  of  tbe 
court  was  simply  to  the  effect  that  Ex- 
hibit A,  of  itself,  did  not  constitute  J.  D. 
Alexander  a  partner.  Oftbecorrectness  ot 
this  charge  there  can  be  uodoubt.  Stand- 
ing by  Itself,  and  construed  alone,  that 
agreement  was  no  more  binding  upon  J. 
D.  Alexander  than  It  was  upon  his  coun- 
sel. As  to  him.  It  was  etrlctly  rea  inter 
a//offacfA,  and,  If  there  was  no  other  nn- 
derstandlng  to  bind  J.  D,  Alexander  as  a 
partner,  It  could  -not  be  said  In  any  sense 
thot  he  waj  inttr  aese,  a  partner.  The 
first  charge  requested  by  plaintiffs  was 
properly  refused. 

Where  one  permits talmulf  to  be  held  ont 
as  a  partner,  and  persons  contract  with 
the  firm  upon  the  supponed  fact  that  he  Is 
a  partner,  he  makes  himself  liable  as  such, 
whether  in  fact  he  be  a  partner  or  not; 
but  if  tbe  evidence  shows  that  credit  was 
given  to  the  partnership  In  ignorance  of 
this  fact,  and  not  upon  the  supposition  or 
faith  that  he  was  a  partner,  then  no  such 
liability  arises.  Fertiliser  Co.  t.  Beynolds, 
SR  Ala.  23,  4  South.  Rep.  639.  The  second 
chargeasked  by  appellants,  and  refused  by 
thocourt,  Is  erronwuB  for  two  reasnne: 
First.  It  seeks  to  fasten  a  liability  upon 
J.  D.  Alexander,  if  he  was  held  out  to  the 
public  as  a  partner,  whether  It  was  done 
with  his  knowledge  and  consent,  or  wlth- 
OQt  It.  It  must  be  done  with  his  knowl- 
edge and  eousent  to  render  him  liable. 
Second.  Because  there  Isnoevldence  in  the 
record  to  show  that  plalntltts'  dpbt  was 
contracted  upon  the  faltta  that  he  was  a 
partner,  or  that  such  Information  was 
ever  con-veyed  to  plaintllfs  until  after 
their  debt  was  contracted.  We  have  seen 
that  the'  credit  must  be  glTen  upon  the 
faith  that  he  was  a  partner.  There  is  no 
error  In  tiie  record.  Afflrroed. 

(M   La.  Ann.  11) " 

BDBOB4D  T.  Bis  CaemTOBS.  (No.  10,889.) 

{Suprsme  Court  of  Louisiana.   Nov.  80,  tSOL 

44  La.  Ann.)! 

IsBOLVsKor— Opposition  to  Dibchabgb— Fuud 
— Btidbnos. 

1.  Whenthecfaaiweof  franl  prefdrredagainst 
an  insolvent  is  diat.  In  certain  transactions  wltti 

oertain  of  his  creditors,  he  made  unfair  daiions 
en  paiement  to  them  of  his  inroperty,  whereby  he 
gave  sQcfa  oreditors  an  undue  advantage  over  the 
complaining  creditor,  and  tbe  effect  of  which  4ras 
to  injure  snob  complainant,  the  Qraoamen  of  such 
charge  is  (1)  Intention  on  the  port  of  the  insolv- 
ent todefraud;  and  (9)  injury  to  the  ewi^laioaot 
resalting  tberefrom. 

2.  The  proof  dlsolosing  that  the  disposition 
made  of  his  property  br  the  Insolvent  resulted 
In  his  having  received  therefrom  a  cash  aurplos, 


iBehearing  refused,  January  4, 1890. 
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above  tbe  amoant  of  tlte  claims  of  the  creditors 
who  ware  paid,  sufBclent  to  satlsfytbe  complain- 
ant's demand,  held  tbaL  whatever  may  be  the 
inference  therefrom  of  fraudulent  intent  on  the 

{lart  of  the  insolvent,  there  is  no  resulting  in- 
fay  to  the  complainant. 

8.  There  may  have  bean  a  eonaUium  ftaudia, 
hat  no  eventua  damnL 
WlalnM  bv  the  Court.) 

Appeal  from  drll  district  ponrt,  parteti  of 
Orleans;  Albert  VuonHiKs,  Judge. 

AppIlcatluD  of  Charles  K.  Burdean  for  a 
dlHCharge  in  Insolvency.  Certain  of  his 
creditors  filed  opposition  cbai^ns  him 
with  fraud,  ou  wblch  charge  be  was  tried 
by  ]nry  and  acquitted.  From  a  final  Judg- 
ment in  favor  of  Burdeati,  opponents  ap- 
peal. Affirmed. 

Ourley  4t  Mellen,  for  Marx  Levy  ft  Bro., 
appellanta.  Geo.  L.  Brlgbtttor  appellee. 

WATKtNs,  J.  Seeking  the  benefit  of  the 
Insolvent  laws  ol  the  state,  Charles  K. 
Bnrdeau  made  a  cession  of  his  property  tu 
hla  credltura,  filed  a  schedule  of  his  assets, 
acGompanied  with  a  list  of  his  creditors, 
and  obtained  an  order  of  the  Judge  accept- 
ing same  for  the  benefit  of  bis  creditors. 
At  a  meeting  of  the  creditors  of  the  Insolv- 
ent, duly  convoked,  a  majority  In  number 
and  amount  voted  forhla  discbarge;  there 
being  only  lour  wbovote#  against  bis  dls- 
cliarge,~thelr  debts  aggregating  f 5.490.66, 
or  abont  ooe*flfth  of  the  aggregate  ot  the 
claims  of  those  voting  for  a  discharge.  Of 
those  voting  against  a  discharge  was  the 
firm  of  Marx  Levy  &  Bro.,  whose  claim 
amounted  to  f.S,526.61,  who  filed  an  oppo- 
sition to  the  discharge  of  the  insolvent, 
based  on  three  specific  charges  of  fraud; 
and  whereupon  said  opponents  pray  that 
there  be  a  judgment  of  court  depriving 
said  Burdean  forever  of  tbe  laws  In  favor 
ot  insolvents  In  this  state,  and  sentencing 
[blm]  to  imprisuDment  for  a  term  not  ex- 
ceeding three  yeara,aB  provided  by  section 
1807  of  the  Bevloed  Statutes,"  and  for  a 
trial  by  Jury.  The  answer  or  replication 
of  the  defendant  was  a  general  and  special 
dental,  and  a  plea  In  reconvention,  which 
cuts  no  figure  in  this  case.  On  the  trial, 
the  Jury  rendered  a  verdict  acquitting  the 
Insolvent  of  thecharge  uf  fraud;  and,  hav- 
ing unsuccessfully  sought  a  new  trial,  op- 
ponents have  prosecoted  this  appeal  from 
the  final  Judgment  rendered  in  favor  of 
tbe  Insolvent.  We  bave.  therefore,  tor 
solution,  tbe  single  and  distinct  Issue, 
fraud  rel  noa,  as  denounced  In  the  1807 
section  of  tbe  Revised  Statntes;  and,  find' 
log  that  tbe  insolvent  "baa  been  gnllty  of 
fraud,"  as  therein  denounced,  we  have  for 
declslcn  the  quantum  of  punishment  that 
shall  be  Inflicted  on  him. 

1.  The  charges  and  apedflcatlons  made 
by  tbe  opponents  are  substantially  as  fol- 
luWB,to-wlt:  First,  (a)  That  on  orabout 
the  25th  of  January,  1889,  tbe  Insolvent 
tran  sterred  and  dell  vered  to  Ma  rt  In 
Thompson  &  Co.,  horse  and  mule  traders 
ot  the  city  of  New  Orleans,  20  mules,  at  an 
agreed  valuation  ot  9145  per  head,  "all  or 
some  of  said  mules  being  given  by  said 
Burdean  to  said  Martin  Thompson  ft  Co. 
In  payment  of  the  indebtedness  then  due 
by  him  to  said  firm.**  (b)  That  on  or 
about  the  16th  ol  February,  1389,  said  in- 


solvent transferred  and  ddlvered  to  WHl- 
1am  B.  Leonard,  of  said  city,  or  to  tbe  firm 
of  Leonard,  Gentry  ft  Co..  of  which  said 
Leonard  was  the  senior  member,  10  mules, 
at  an  agreed  valuation  of  9160  per  head; 
that  said  Burdeau  was  then  largely  In- 
debted to  said  Leonard  or  to  Ms  firm,  say 
$1,600,  '*and  safd  mules  were  giveo  to  said 
Leonard  or  his  firm  in  payment  of  said  in- 
debtedness."  (o)  That  on  or  abont  the 
28th  of  February,  1889,  said  Insolvent,  be- 
log  Indebted  to  said  Leonard  or  to  bis 
firm,  "transferred  and  delivered  to  blm  of 
to  bis  firm  ten  (10)  mules,  at  an  agreed 
valuation  of  9160.00  per  head.  In  payment 
of  said  debt."  (d)  That  on  the  IStbot 
March,  1889.  said  Insolvent  transferred 
and  delivered  to  said  Leonard  or  to  his 
firm  10  mules,  at  an  agreed  valuation  of 
9147.50  per  head,  "and  said  mules  were 
given  said  Leonard  or  hlssald  firm  in  pay- 
ment of  said  Indebtedness."  (e)  That  un 
or  about  the  M  day  of  April.  3889,  said  In- 
solvent, being  then  Indebted  to  said  firm 
of  Martin  Thompson  &  Co.,  transferred 
and  delivered  to  said  firm  7  mnlos.  at  an 
agreed  valuation  ot  9160.00  per  bead,  as  a 
"giving  in  payment  ot  said  Indebtedness.* 
Predicated  upon  these  five  preceding  speci- 
fications, the  opponents  make  the  follow- 
ing specific  charges,  to-wit:  "That  said 
Burdean  made  eacb  and  every  one  ot  said 
dutiona  eo  paiemeat  within  three  months 

Srior  to  his  surrendw,  was  Insolvent  when 
e  made  them,  and  made  them  with  in- 
tent to  defraud  his  creditors,  and  partic- 
ularly opponents,  and  to  give  an  unfair 
preference  to  said  Martin  Thompson  ft 
Co.  and  to  said  W.  B.  Leonard,  or  bis  said 
firm  ot  Leonard,  Gentry  ft  Uo."  The  op- 
ponents, varying  the  character  ot  tbe 
charge  previously  made,  declared  and  at- 
flrmra  as  loUows,  to-wlt:  Second,  (a) 
"But  If  said  Bnrdeau  should  claim  that 
said  traDsters  were  nut  dationa  en  paJe- 
/neot,  but  real  sales,  and  such  be  the  troth, 
then  the  amoant  received  by  him  for  said 
fifty-seven  (67)  mules  was  98,695,  or  there- 
abouts, and  he  has  surrendered  no  cash. 
Although  said  sales  were  made  within  three 
months  prior  to  his  surrender,  be  has  paid 
out  In  cash,  between  the  date  of  tbe  first 
sale  and  the  date  ot  his  surrender,  only  tbe 
sum  of  9492.28,  so  tar  as  opponents  are  In- 
formed and  know.  And  If  said  transfers 
were  sales,  and  not  d&tloaa  en  paleiaenty 
then  opponents  charge  said  Burdeau  with 
converting  bis  property  Into  cash  with  In- 
tent to  place  It  beyond  the  reach  of  these 
opponents  and  other  creditors,  and  so 
to  defraud  them.  That  said  Burdean  has 
not  surrendered  said  cash,  nor  any  part 
thereof,  but  has  fraudulently  concea  led  tbe 
same."  Third.  That  the  Insolvent  has 
tailed  and  refused  to  surrender  to  bis  cred- 
itors his  Interest  In  tbe  firm  ot  Jos.  A. 
Aiken  ft  Co..  wharf  lessees  Id  this  city;  he 
being  a  member  ot  that  firm.  The  charges 
and  specifications  are  well  and  accurately 
drawn,  and  are  of  easy  comprehension; 
but  before  considering  them,  and  applying 
the  evidence  themto,  we  must  examine 
and  dispose  ol  an  exception  that  was 
urged  In  the  eonrt  below,  and  is  pressed 
by  the  Insolvent's  coansel  here. 

2.  His  exception  Is  that  "the  three 
charges  are  (1)  Irandalent  sales ;  (S)  and 
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dationa  en  paiement;  and  (Si)  non-surren- 
fler  uf  ttie  prlcM  received  lor  tbe  Bales, 
predicated  on  tbe  same  tranelero.  The 
flrst  two  cannot  exist  at  tbe  aame  tliue. 
]fbe  ffave  the  mulea  Id  payment,  he  can- 
not hare  sold  them,  and  concealed  the 
price  received;  for  none  wae  received.  If 
he  paid  the  price,  be  cfinuot  have  given 
tbe  mulca  In  pa.T(iient."  CounBerH  con- 
tention l8  that  the  plain  requirement  of 
the  Insolvent  law  Ja  that  an opposInK cred- 
itor maKtatateapeclflcally  tbe  several  acts 
or  facta  of  fraud  be  wants  to  urge  agalnat 
the  Insolvent,  and  that  tbe  opponents 
have  not  done  so.  He  cites  and  relies  up- 
on the  following  autborltlee,  viz. :  Beste 
V.  HIti  Ci-editors.  14  La.  Ann.  518;  Burdon 
V.  His  Creditors,  20  La.  Ann.  386:  Camp- 
bell V.  His  Creditors,  16  La.  851.  Giving 
these  declHlona  due  weight,  and  conceding 
tbdr  applicability  to  the  atate  of  facts 
therein  respectively  presented,  yet  we  can- 
not concede  their  pertinency  to  tbe  case 
at  bar.  Tbe  particular  transactions  of 
the  Insolvent  wlitcb  are  denounced  as 
franclnlent  are  detailed  and  folly  described. 
It  was  a  matter  of  otter  Impossibility  for 
the  opponenta  to  have  known,  when  tbo 
opposition  waa  filed,  whether  they  were 
sales  In  good  faith  for  cash,  tbe  proceeds 
whereof  wereconcealed  from  the  Insolvent's 
creditors,  or  reprobated  d&tlona  en  pate- 
meat.  Consequently  tbe  acts  were  partic- 
ularized, and  the  charges  of  fraud  were 
specided,  alternatively.  It  was  a  strike 
in  the  dark,  and  the  beet  that  could  have 
been  done  undertbedrcumstancea.  Coun- 
sel complained  that  the  oppositionfalls  to 
atate  that  the  insolvent  "knowingly 
omitted  to  declare  some  of  hta  property," 
In  the  words  of  the  statute.  Rev.  St.  § 
1803.  We  think  the  pliraseemployed— /.  e., 
"fraudulently  concealed  "—Is  sufficient. 
Tbe  exception  was  correctly  oTermled. 

8.  As  appertaining  to  the  merits  of  the 
controversy,  tbe  facts  may  b«>  fairly  sum- 
mnrized  as  follows,  viz. :  Charlf<e  K.  Bnr- 
dean  and  W.  C.  Ahern  were  tbe  Individual 
members  who  composed  the  firm  of  Bur- 
deao  &  Abern,  and  were  engaged  In  tbe 
draylng  business,  banllng  cotton  for  the 
cotton -presses,  In  the  season  of  1888-A9. 
As  was  the  custom  of  the  trade,  they 
bought  mules  in  the  fall  seaaon  to  operate 
their  business  with,  and  made  sale  of 
Boroe  of  them  daring  the  latter  part  of 
tbe  winter  and  spring,  when  baslness  be- 
came doll  and  unremunerative.  Burdeau 
porcfaased  mules  of  tbe  various  parties 
named,  for  which  be  o^ved  on  January 
25, 1889,  to  Martin  Thompson  ft  Co.. 
802.25  on  open  account;  hu  owed  Leonard, 
Gentry  ft  Ou.,  •1,782.43,  represented  by 
hlB  promissory  notes  due  on  that  date; 
and  be  owed  the  opponents'  firm  of  Marx 
Levy  &  Bros.  93,526.61,  evidenced  by  two 
promissory  notes  bearing  date  of  .Janua- 
ry 11, 1889,— one  for  f  2,0i>5.2N.  due  at  90 
days,  and  another  fur  91,992.28,  doe  at  60 
days,  but  which  was.  on  tbe  date  It  went 
to  maturity,  diminished  by  the  partial 
payment  of  $500,  and  tbe  payment  of  the 
remainder  thereof  was  extended.  At  tbe 
date  of  the  maturity  of  their  debt,  Bur- 
aeau  disposed  of  20  of  bis  mules  to  Martin 
Thompson  ft  Co.  at  9145  per  head,  realiz- 
ing therefor  the  aggregate  Bum  ot  92,900, 


with  which  his  entire  account  was  dis- 
charged; tbeypaylng  him  the  difference  of 
9297.75.  On  tbe  8d  ot  Aprtl,  18K9,  Burdeau 
sold  to  Bald  firm  7  mules  at  9160  per  head, 
aggregating  In  amount  91,100,  for  which 
be  received  a  check.  On  the  18th  of  Janu- 
ary, 1889,  Burdeuu  made  a  sale  of  10  moles 
to  the  Arm  of  I^eonard,  Uentry  &  Co..  at 
9160  per  head,  aggregating  tbe  sum  of  91,- 
600,  ou  which  be  was  given  a  check  for 
only  9^;  the  remainder  notbelngatthat 
time  paid.  On  the  17tb  of  February,  Bur- 
deau delivered  to  said  firm  10  moles  in  ad- 
dition, at  9160  per  bead,  aggregating  91.- 
600.  On  the  following  day,  he  was  fur- 
nlnhed  a  check  for  91 .782. 43. — the  exact 
amount  of  his  note,  that  day  maturing; 
and  he  used  it  In  paying  his  note  In  the 
Canal  Back.  On  the  2d  of  March,  1889,  be 
received  a  check  of  9617.67;  it  thus  "even- 
ing up"  those  two  transactions.  On  tbe 
I8th  of  March,  following.  Burdeau  aold 
to  said  Urm  10  mules.  In  addition,  at 
9147.50  per  bead,  aggregating  91.475  in 
amount;  and  be  received  a  check  of  9250 
on  the  19th  of  March,  and  one  for  91»226 
on  tbe  23d  of  March,  1889.  The  result  ot 
the  traQBactlouB  with  Martin  TfaompBoa 
ft  Go.  was  that  Bardean  aatlsfled  their  ac- 
count of  93.602.25,  and  recelvt^d  In  cash  the 
surplus  of  91,397.75;  and  the  result  of  bis 
transactions  with  Leonard,  Gentry  &  Co. 
was  that  he  eatlafled  their  demand,  of  91,- 
782.43,  and  receivi^  in  cash  the  surplus  of 
92,892.57.— the  rash  Items  reaching  a  total 
ot  94,290.32.  The  manner  In  whi'*h  eaid 
mDlesweredlsposedof  wasttala:  The  time 
having  arrived  when.  In  tbe  opinion  ot 
the  parties,  it  was  necessary  that  their 
stock  ot  mulee  should  bo  reduced,  Mr. 
Abern  selected  tbe  moles  that  were  to  be 
sold,  and  pot  them  in  suitable  lots;  and 
dlEtereat  dealers  were  notified,  and  exam- 
ined these  lots,  and  made  hide  therefor,  at 
so  much  per  bead.  In  this  case  the  two 
firms  mentioned  were  competitors,  and 
secured  the  mules  specified  above,  and  at 
the  prices  and  on  the  terms  stated.  In  the 
latter  part  ot  December,  18S8,  opponents' 
firm  was  notified  ot  its  being  the  Inten- 
tion of  the  Insolvent's  firm  to  sell  off 
some  ot  their  mules;  and  the  former  were 
qneetlonod  as  to  whether  they  wonld  Ilka 
to  buy,  and  their  reply  was  In  the  nega- 
tive. Thereafter,  no  further  notice  was 
given  them  of  the  said  aales  being  made. 
On  this  state  of  tacts  the  question  is 
whether  these  transactions  were  fraudulent 
datioBS  en  paienieot,  which  were,  on  the 
part  ot  tbe  Insolvent,  intended  to  con- 
fer on  Martin  Thompson  ft  Go.  and  Leon- 
ard, Gentry  ft  Co.an  unfalrprefereuceover 
opponents,  and  the  effect  of  wblcb  waa 
to  Injure  them.  In  the  sense  of  the  prOTla- 
ions  of  the  lusolvent  law,  upon  which  op< 
ponents  rely  for  a  conviction. 

The  transcript  talis  to  disclose  any  spe- 
cific proof  of  frand  or  traudolent  Intent, 
and  the  Insolvent  empbatieally  and  dr- 
cnmstantlally  denies  and  disavows  any 
such  Intention  or  act.  Tbe  only  Inference 
there  is  of  any  such  fraudulent  purpose  or 
design  most  be  drawn  from  the  foregoing 
statement  ot  fncts.  It  Is  a  fact  that 
should  be  noted  that  all  of  the  parties 
named  dealt  with  Burdeau  alone,  in  sell- 
ing mules  to  him  and  in  purchasing  mules 
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from  him,  notwitbstanding  the  fact  that 
tbe  latter  at  ODce  covered  same  tntu  bis 
partnemblp,  and  tbe  ealen  were  made  ae 
of  partcenihfp  property.  The  principle  of 
the  Insolvent  law  that  Is  sought  to  be  en- 
forced agoinHt  tbe  Insolvent,  Burdeau,  1b 
that,  "If  the  Jury  summoned  for  the  pur- 
pose of  deciding  on  theaccusatlon  of  fraud 
against  the  Insolvent  debtor  declare  In 
their  verdict  that  be  has  been  gnllty  of 
fraud,  tbe  Insolvent  debturehall  forever  be 
deprived  ot  tbe  laws  passed  In  favor  of  in- 
aolvent  debtors  In  tbls  state,  and  shall  be 
sentenced  to  imprisonment  for  a  term  not 
exceeding  three  years,"  etc.  Rnv.  at.  § 
1807.  In  tbe  section  of  the  Revised  Stat- 
ute Immediately  preceding  tbe  one  quot- 
ed, we  find  the  term  "fraud  "  defined,  and 
tbe  character  of  proof  necessary  to  cun- 
Tiet,  supplemented  by  Illaetratlons  and 
examples.  In  tbe  way  of  fraudulent  acts, 
whicb  come  within  the  provision  of  the 
statute  nnderconsideration.  For  Instance, 
section  1802  declares  that  "all  persons  shall 
be  considered  guilty  of  fraud  who  shall 
bave  concealed  their  body,  or  any  of  their 

{property,  with  an  Intention  to  lieep  It 
rom  their  creditors,"  etc.  Section  180S 
says  that  "every  Insolvent  debtor  shall 
also  be  considered  as  guilty  of  fraud  who 
shall  bave  passed  simulated  deeds,  for  tbe 
purpose  of  conveying  the  whole  or  any 
part  of  hia  property,  and  depriving  bis 
creditors  thereof,  or  shall  have  knowingly 
omitted  to  declare  any  ot  his  property 
rfgbt  or  claims  In  bis  schedule,  •  •  • 
always  with  an  Intent  to  d^raud  his  cred- 
itors,** etc.  For  the  perpetration  of  any 
one  of  tbe  acts  enumerated,  or  others  of 
like  Import,  the  insolvent  Is  deemed  and 
considered  to  bo  a  fraudulent  debtor  per 
ee.  Section  1804  declares  that  "If  a  debtor 
who  has  voluntarily  surrendered  his  prop- 
erty to  bis  creditors  *  *  ■  ahall  bave 
given,  within  the  year,  an  unjust  advan- 
tage or  preference  to  any  one  or  more  of 
his  creditors,  by  payment  or  otherwise, 
»  •  •  the  effect  whereof  shall  be  to  in- 
]are  tbe  complaining  creditor,  or  shall  pur- 
chase property  for  cash,  the  delivery 
whereof  shall  be  made  to  him.  and  then 
ebsll  sell  or  dispose  of  tbe  same  wlthnat 
paying  bis  vendor.  •  •  •  or  shall  have 
made  a  conveyance,  transfer,  mortgage, 
or  pledge  of  his  property,  to  tba  prejudice 
of  the  complaining  creditor,  any  such  act 
Bhali  be  held  presumptive  evidence  of 
fraud,  liable,  bowever,  like  all  other  pre- 
sumptions, to  be  disproved."  Whether 
the  Insolvent  be  guilty  of  fraud  or  not, 
nnder  tbls  section,  is,  in  the  Srst  place, 
dependrait  on  a  question  of  fact,  as  to  tbe 
Insolvent's  commission  of  the  reproba ted 
act;  and,  in  the  aecoad  place,  on  the  fact 
of  his  having  successfully  rebutted  the  le- 
gal presumption  of  guilty  Intent  raised 
on  the  proof  of  tbe  act.  Coupled  with  the 
foregoing  sections  are  the  supplemental 
provisions  of  section  whlcb  are  to 
tbe  effect  that  "any  debtor  who  shall, 
within  three  months  next  preceding  his 
failure,  have  sold,  engaged,  or  mortgaged 
any  of  bis  goods  and  effects,  or  shall  oth- 
erwise have  disposed  of  the  same,  In  order 
to  give  an  unjust  preference  to  one  or 
more  of  his  creditors,  shall  be  debarred 
from  tbe  benefit  of  tbe  Insolvent  laws," 
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etc.  It  thus  appears  to  bave  been  the 
manifest  purpose  of  the  legislature  in  this 
section  (1808)  to  declare  that  the  acta 
which  In  section  1804  are  denounced  as 
"presumptive  evidence  ot  fraud"  If  done- 
"within  the  year"  previous  to  the  surren- 
der of  an  Insolvent,  shall  be  deemed  a  con- 
clusive presumption  of  fraud  If  done"  with- 
in three  months  next  preceding  bis  fail- 
ure," and  as  a  legal  consequence  thereof 
the  Insolvent  "shall  be  debarred  from  the- 
tifflieflt  of  the  insolvent  laws. "  But,  in  or- 
der to  determine  the  main  qneKtlon,— tbe 
insolvent's  guilt  of  fraud,  under  and  In 
contemplation  of  the  suctions  ot  tbe  He- 
vised  Statutes  we  bave  quoted, — we  are  to- 
first  ascertain  whether,  as  matter  of  fact, 
Burdeau  did  give,  within  the  year,  "ai» 
unjust  advantage  or  preference  to  anyone- 
or  more  of  his  creditors,  by  payment  or 
otherwise,  *  «  *  the  effect  of  which 
[was]  to  injure  thecom plaining  creditor,  * 
or  did  he  make  "a  conveyance,  transfer, 
mortgnge,  or  pledge  of  his  property  to  the- 
preiudlce  of  the  complaining  creditor," 
within  tbe  meaning  of  section  1804?  If 
such  we  find  to  bave  been  a  fact,  then  the- 
next  question  to  be  determined  Is  whether 
the  act  or  acts  complained  of  occurred 
within  three  months  preceding  the  failure- 
or  surrender,  In  contemplation  of  section- 
1808. 

We  have  already  found  and  stated  that 
there  Is  in  tbe  record  no  specific  proof  of 
frnnd  on  the  part  of  tbe  insolvent.  I» 
there  to  be  legitimately  drawn  trum  the 
facts  stated  any  Inference  ot  any  unjust 
advantage  or  preference  having  been  glren- 
by  him  to  Martin  Thompson  *  Co.  or 
Leonard,  Gentry  &  Co.  over  tbe  oppo- 
nents, tbe  effect  whereof  was  to  injure  the- 
opponents?  These  precepts  of  the  insolv- 
ent law  bave  often  been  examined  nnd  in- 
terpreted, and  in  so  doing  our  predeces- 
sors bave  said  that  they  are  highly  penal 
In  character  and  In  their  coDsequoneee  on 
conviction  of  fraud,  "and  must  be  strict- 
ly pursued.  The  acts  charged  must  not 
only  be  such  as  the  law  declares  frandn- 
lent,  but  done  with  fraudulent  Intent. 
Campbell  v.  Credttors.  1»  La.  848.  In  oth- 
er cases  they  have  said:  "To constitute- 
fraud,  there  must  be  an  Intention  of  de- 
frauding, coDoflium  ftandta,  and  an  actual 
loss,  evoDtuB  damnt."  Monttlly  V.  Gred- 
Itors.  18  La.  883;  Slocomb  v.  Bank,  2  Rob. 
(La.)  92.  Those  decisions  conform  strictly 
to  the  precise  wording  of  the  statute;  for 
it  declares,  not  only  that  the  act  com- 
plained ot  must  have  conferred,  or  have 
been  intended  to  confer,  on  some  of  the- 
creditors  of  the  Insolvent,  an  "unjust  pref- 
erence or  advantage"  over  the  creditor 
who  charges  fraud,  hut  it  also  declares 
that  "theeffect  whereof  shall  be  to  InJure"^ 
them.  The  transactions  of  which  tbe  op- 
ponents complain  are  specifically  enumer- 
ated In  tbe  opposition,  and  same  hava 
been  reproduced  In  this  opinion  wltta  care. 
They  are  charged  collectively  as  badges 
of  fraud  and  unfair  datlons  en  palemenU 
Upon  examination  and  careful  compari- 
son, we  And  that,  by  one  of  Burdean'a 
trans aotloue  with  certain  of  his  creditors, 
be  not  only  paid  their  account  of  f2,- 
602.25,  but  received  from  them  a  cash  sur- 
plus of  91,S87.75;  that  by  another  of  bte 
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transactions,  with  others  (rf  hta  creditors, 
be  not  only  paid  a  det>t  doe  them  of 
$1,782.43,  bat  received  from  tbem  a  cash 
surplus  of  $2,892.57, — i.  e.,  a  casbaurplas  of 
$4,290.32  in  excess  of  tbelr  demands  aKatnst 
him  altoeether.  Aa  all  of  tbeee  transac- 
tions occurred  daring  the  months  of  Jan- 
uary, Febrnary,  Mareb,  and  April,  and 
antecedent  to  the  maturity  of  Burdeau's 
iodebtedneaa  to  tbe  opponents,  and  as  the 
amount  of  cash  realised  therefrom  exceed- 
ed the  amount  of  opponents'  demands 
against  blm,  it  seems  to  be  manifest  that 
"the  efTect"  of  same  was  not  to  Injure 
them.  ludeed.  It  Is  a  fact  exhibited  by 
tbe  record  that,  contemporaneously  with 
said  transaction,  Bardeau  paid  opponents 
$500,  which  was  put  to  his  credit  on  the 
first  matnrlns  note,  and  It  was  extended 
for  the  remainder,  and  that  said  sum  was 
not  part  of  the  cash  so  received.  On  the 
17th  day  of  April,  1889,  opponttnts  levied 
an  attachment  on  Burdeau's  property, 
and  the  sheriff  found  and  seised  10  mules, 
(one-half  as  many  as  opponents  sold  him 
orlginaUy,  those  faavlnir  remained  on 
hand  and  unsold  at  date  of  seliare,)  11 
sets  of  harness,  and  15  cotton  floats,  and 
some  other  property,  not  needing  men- 
tion. Hence,  on  this  branch  of  the  case, 
our  concluHlon  is  that  opponents'  appeal 
cannot  prevnil. 

4.  But  conpled  with  the  foregoing 
charge  is  a  further  specification  of  fraud 
OD  ttie  port  of  tbe  Insolvent,  and  It  Is  this : 
That,  on  the  %th  of  January,  1889,  Dur> 
dean  bad  in  all  67  mules,  57  of  which  he 
had  bought  In  1888;  that  of  those  he  bad 
parchased  20  of  the  opponents,  17  of  which 
he  bad  disposed  of,  as  above  stated,  to 
other  parties,  to  the  prejudice  of  oppo- 
nents' vendors'  lien.  Tbe  provisions  of 
section  1804  of  the  Revised  Statutes,  above 
quoted,  on  this  subject,  are  that  If  any  in- 
solvent "shall  purchuse  property  for  cash, 
tbe  delivery  whereof  shall  be  made  to  him, 
and  then  shall  sell  or  dispose  of  the  same 
without  paying  his  vendor,  *  »  *  such 
act  shatl  be  betd  presumptive  evidence  of 
fraud."  Certainly  that  provision  of  tbe 
law  was  not  Intended  to  apply  to  sales 
of  property  or  goods  and  effects  on  terms 
of  credit,  as  the  sales  of  mules  were  made 
to  Burdeau ;  for  it  Is  a  precept  of  our  Civil 
Code  that  the  vendor's  lien  on  movable 
property  is  lost  by  a  sale  and  delivery 
thereof  to  another.  It  declares  that  "he 
who  has  sold  to  another  any  movable 
property,  wblt^h  Is  not  paid  for.  has  a 
preference  on  theprlceof  his  property  over 
other  creditors  of  the  purchaser,  whether 
the  sale  was  made  on  a  credit  or  without, 
if  the  property  still  remains  In  the  pos- 
session of  the  purchaser. "  Eev.  Civil 
Oode,  art.  .S227;  Brent  v.  Shouse,  16  La. 
Ann.  1&8;  Ellcln  v.Harvy,  20  La.  Ann.  545; 
Flint  r.  Rawllngs,  Id.  657.  Evhlently  there 
Is  no  prohibition  against  a  sale  being 
made  by  a  vendee  of  goods  wblch  are  pur* 
chased  on  a  credit,  and  no  fraudulent  In- 
teat  can  attach  to  tbe  act,  though  bis  con- 
tract be  thereby  violated.  As  matter  of 
fact,  had  it  been  tbe  Intention  of  Bardeau 
to  defraud  opponents  by  selling  mules  on 
wbleb  opponents  had  a  vendors*  lien.  It  is 
inexplicable  thattaesbould  have  retained 
n  and  sold  17;  lor,  after  Burdeau's  surren- 


der, opponents  appeared  In  tbe  Insolreoey 
proceedings,  and  made  claim  for  the  pro- 
ceeds of  S  mules  on  which  tbey  bad  a  ven- 
dor's lien,  and  It  was  allowed.  This 
charge  is  not  sustained. 

5.  The  remalningquestion  for  considera- 
tion is  that  Burdeau  was  guilty  of  fraud 
in  "concealing  his  cash  with  Intent  to  de- 
fraud  bis  creditors.**  Page  8  of  oppo- 
nmts*  anpplemental  brief.  Tbelr  counsel 
disavow  any  intention  on  th^r  part  to 
charge  that  the  insolvent  "knowingly 
omitted  to  declare  [some]  of  bis  property 
rights  and  claims  In  his  schedule."  Tbe 
charge  Is  made  under  section  1802,  and  not 
under  section  1803,  of  the  Revised  Statutes. 
This  charge  Is  the  alternative  that  ismade 
mention  of  In  the  treatment  of  the  Insolv- 
ent's exception. 

'a)  And  just  here  we  may  as  well  dis- 
pose of  tbe  Insolvent's  bill  of  exception 
taken  to  tbe  rallng  of  the  Judge  a  qua,  re- 
jecting a  memorandum  made  by  him  of 
various  and  sundry  expenditures,  Indicat- 
ing the  manner  In  which  he  bad  disposed 
of  the  cash  he  bad  received  in  tbe  transac- 
tions detailed,  and  In  the  course  of  his 
business.  Tbe  unbending  rule  of  law  Is 
That  "  the  boolcs  of  a  merchant  cannot  be 
given  in  evidence  In  his  favor."  Rev.  Civil 
Code,  art.  2248;  1  Qreenl.  Ev.§  115.  It  pro- 
ceeds on  the  principle  that  tbe  entries  there- 
in are  his  own  memoranda,  and  he  cannot 
be  allowed  to  manufacture  evidence  in  his 
own  favor.  As  an  aid  to  tbe  memory  of  a 
witness  testifying,  this  memorandnm  was 
objectionable  on  the  ground  that  it  did 
not  purport  to  be  contemporaneous  In 
date  with  tbe  transactions  therein  de- 
tailed.  It  was  properly  excluded. 

(b)  On  tbequestiottof  tbelnaolvent  hav- 
ing concealed  bis  cash  to  defrand  his  cred- 
itors, there  Is  no  evidence  that  Is  at  all  sat- 
isfactory or  conclnsive.  The  general  tend- 
ency of  it  Is  to  show  that  Burdeau  had 
spent  all  of  his  money,  and  at  date  of  his 
surrender  had  none.  He  denies  tbe  pos* 
session  or  concealment  of  any  cash,  and 
avers  that  at  that  time  he  did  not  have 
a  cent,  and  that,  under  the  advice  of  coun- 
sel, be  sold  a  pony  and  a  wagon  for  $126  to 
meet  the  expenses  of  his  cession,  and  snr- 
rendered  that  to  his  creditors.  Such  an 
Item  prefaces  his  schedule.  In  his  testi- 
mony he  accounts  for  all  his  cash  except  a 
tew  hundred  dollars,  wblch  he  claimed  to 
have  expended  In  tbe  payment  of  small 
dues  and  the  like.  We  do  not  consider 
this  charge  as  supported  by  the  evidence. 

(e)  This  is  not  In  any  sense  a  revocatory 
action,  or  one  de  aimalatioa,  and  hence 
tbe  precepts  of  the  Code  do  not  apply. 
Rev,  Civil  Code,  arts.  1983,  1984,  2658,  3530. 

(d)  In  BO  far  as  tbe  charge  that  Bur- 
deau had  failed  to  surrender  bis  Interest 
In  tbe  firm  of  Joseph  A.  Aiken  &  Co.,  wharf 
lessees,  Is  eoncenied.  It  bas  been  only  re- 
cently decided  by  this  court.  In  a  suit  In 
which  hie  syndic  was  a  party,  that  the  in- 
terest therein  represented  by  Burdeau  was 
not  bis  own,  but  that  of  his  minor  chil- 
dren ;  and  to  that  suit  opponents  were  at 
least  privies,  if  not  parties,  as  It  was  In 
their  interest  and  at  their  instance  that  it 
was  brought.  Burdeau  v.  Oavey,  43  La. 
Ann.  686. 9  South.  Rep.  762. 

Certain  It  Is  that,  under  the  clrcumstan* 
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oea  detailed,  we  do  not  leel  Jnatlflpd  In  re- 
versing tlie  finding  of  the  ]ary,  acquitting 
the  iDBOlvent  o(  the  charge  of  fraud,  la 
▼lew  of  the  district  Judge's  declination  to 
grant  upponentn  a  new  trial.  Our  prede- 
cessors once  held  that  the  Insolvent  law 
*'1b  of  sacb  a  highly  penal  character  tbat 
the  court  ahoald  neTerleel  authorlKd  to 
convict  and  ponlah  without  the  verdict  of 
a  Jury."  Thompson  v,  Chapraan,  7  X^. 
Ann.  258.  While  not  adhering  to  tbla  doc- 
trine, save  for  the  illustration  It  affords, 
we  will  affirm  this  not  to  be  such  a  caseae 
will  Justify  this  court  In  revprslng  a  ver- 
dict, and  sentencing  the  Insolvent  to  the 
penalty  ol  the  law.  Judgment  affirmed. 

(44  La.  Ann.  90}   

Statr  ex  rel.  Lbwib  v.  Pikbbon,  Judge. 
(No.  10,960.) 

{Supreme  Ccfuirt  of  Louisiana,  Jan..  18, 1892. 
44  La.  Ann.) 

COHSnTOTIOXAL  Ll.V— TlTLB  O?  AOT. 

Beution  1  of  Act  No.  188  of  189018  nail  and 
void,  being  in  conflict  with  article  SB  of  the  con- 
stitution.  The  titleof  tho  act  refers  to  labor  con- 
tracts ;  the  body  of  the  act  refers  to  any  contract. 
(Syllabus  by  the  Court.) 

Application  of  Arnold  Lewis  for  writs 
of  prohibition  and  cert/orar/  to  prevent 
David  Plerson,  a  judge,  from  proceeding 
fnrtber  in  a  prosecution  against  the  relat- 
or. Rule  made  absolute,  and  the  writ  of 
prohibition  made  peremptory. 

Cbailes  V.  Portttr,  for  relator.  David 
Pieraont  in  pm.per. 

McEnrbt,  J.  The  relator  was  convict- 
ed and  sentenced  tor  violating  the  provla- 
lon8otBcctionl,ActNo.l8S.ori890.  Under 
tbe  authority  of  article  90  of  the  constltn- 
tlon,  and  its  Interpretation  In  the  case  of 
State  V.  .ludge.  8»  La.  Ann.  183, 1  South. 
Rep.  487,  he  applies  tor  writs  of  prohibition 
and  cert/orarf  to  prevent  tbe  respondent 
Judge  from  proceeding  further  in  the  case 
un  the  ground  that  said  act  is  unconstitu- 
tional, violating  article  28  of  the  constltn- 
tion,  which  requires  tbat  every  law  shall 
embrace  but  one  object,  which  shall  be  set 
forth  in  its  title.  The  title  of  the  act  is: 
"To  enforce  labor  contracts,  and  to  pro- 
vide a  penalty  for  the  willful  violation 
thereof,  and  to  makelt  a  misdemeanor  for 
persons  not  parties  to  said  contracts  to 
willfully  Interfere  therein,  and  to  provide 
tor  tbe  punishment  thereof."  Section  1 

f»rovlde8  "  tbat  whoever  shall  wIUftiDy  vlo- 
Rte  a  contract,  upon  tbe  faith  of  which 
money  or  goods  have  been  advanced,  and 
without  first  tendering  to  the  person  from 
whom  said  money  or  goods  was  obtained 
tbe  amount  of  money  or  the  value  of  the 
goods,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  npon  conviction  thereof, 
shall  be  fined  in  a  snm  not  less  than  fifty 
dollars  nor  more  than  two  hundred  dol- 
lars, and  In  default  of  payment  thereof 
with  cost  shall  be  imprisoned  In  the  par- 
ish Jail  for  not  leas  than  ten  days  normore 
than  thirty  days,  at  tbe  discretion  of  the 
court."  Tbe  conten tlon  is  that  the  title 
of  the  act  refers  to  "labor"  contracts,  and 
the  above  section  provides  for  a  violation 
ol  a  contract,  omitting  the  word  "labor" 
before  the  word  "contract."  When  tbe 
title  Indleatea  tbe  object  and  purpose  of  tho 


law,  it  Is  flufflclent.  It  was  the  Intention 
of  the  law  to  punish  tbe  violation  of  labor 
contracts.  Nuthlng  is  said  in  the  first  sec- 
tion of  the  act,  under  which  the  defendant 
was  Indicted,  about  labor  contracts.  Tbe 
title  of  the  act  is  restricted  to  this  partic- 
ular kind  ol  contract.  The  body  ol  tbe  act 
refers  to  all  contracts.  Any  one,  who  Is 
not  a  laborer,  and  who  makes  a  contract, 
upon  the  faith  of  which  moneylqadvanced 
or  goods  delivered,  is  subject  to  an  Indict- 
ment tor  the  violation  of  section  1.  Sup- 
pose, for  instance,  that  a  merchant,  plant- 
er, or  any  one  employed  in  any  other  oe- 
cupatlon  than  that  of  laborer  on  a  plan- 
tation or  elsewhere  should  be  Indicted  un- 
der this  section.  The  defense  tbat  bis 
contract  was  not  a  labor  contract,  and 
not  covered  by  the  title  of  the  act,  would 
be  a  valid  one.  It  Is  evident  that  there  is 
a  wide  difference  In  meaning  and  tbe  ob- 
ject to  be  attained  as  expressed  In  the  title 
and  the  law.  It  clearly  violates  article  29 
ol  the  confttttution.  It  Is  therefore  ur^ 
dered  that  the  rule  herein  be  made  abso- 
lute, and  the  writ  of  prohibition  Issued  be 
made  peremptory. 

  (44  La.  Ana.  96) 

Crillt  v.Tbxas  &  p.  Rv.  Co.  (No.  10,881.) 

(Supreme  Court  of  Louisiana.  Jan.  ^  1898. 
44  La.  Ann.) 

^JORTTO  Kailboad  Emplote— Failubb  to  Fbhoi 

TBA.CK— ASBDHPTIOSI  OP  RiBK. 

1.  nnder  the  laws  of  Lonistaua,  railroad  oom- 
panies  are  not  compelled  to  fence  in  their  tracks, 
and  it  Is  not  negligence  on  the  port  of  said  oon^ 
panies  tu  neglect  to  fence  their  tracks  at  a  pcdnt 
where  there  is  no  public  crossing. 

a.  It  la  not  negligence  to  fail  to  fence  a  trestle 
over  a  small  canal  in  an  open  Held  where  there  is 
no  pnbilc  road  or  general  thoroughfare.  Where 
a  railroad  company  voluntarily  fences  a  part  of 
its  track,  this  will  not  impose  npon  it  the  obli- 
gation to  fence  its  entire  traok. 

8.  Where  an  employe,  not  too  young  and  too 
ignorant  to  appreofate  the  dangers  of  the  sttoa- 
tJon,  Is  aware  that  proper  precauUODS  have  not 
been  tateu  for  his  safety,  and  he  oontinoes  the 
fervlces  notwithstanding  the  risk,  he  will  ha 
considered  as  having  assumed  the  responsibili^ 
for  his  own  safety. 
(SyUalma  by  the  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Thomas  U.  W.  Ellis,  Judge. 

Suit  by  Estella  Tillotson,  widow  of 
Thomas  Crilly,  against  the  Texas  &  Pa- 
cific Railway  Company  to  recover  dam- 
ages tor  tbe  death  of  her  husband  through 
defendant's  alleged  negligence.  Judg- 
ment for  defendant.  Plaintiff  appeals. 
Affirmed. 

W.  S.  Benedict  and  E.  M.  Budaon,  for 
appellant.  Hoirett  Preatias,  tor  appellee. 

UcBnert,  J.  The  plaintiff  Is  the  widow 
of  Thomas  Crllly,  who  was  killed  in  a 

railroad  accident,  while  in  the  employ  of 
the  defendantcompany.  She  brought  suit 
claiming  damages  In  the  sum  of  9!@.000, 
alleging  tbat  her  husband,  the  conductor 
of  a  freight  train,  was  killed  in  a  wreck 
of  said  train  near  Seymourvllle,  I<a.,  on 
the  80th  January,  1890;  and  she  alleges 
that  the  accident  which  resulted  in  the 
death  of  her  husband  was  caused  solely 
through  the  gross  negligence,  fault,  want 
of  care  on  the  part  of  the  d^endant  cor^ 
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poratlon,  and  wlthoDt  fault,  ImprDdenee. 
or  neKllsrace  on  tbe  part  of  ber  deceased 
taoBbanu.  Tlie  answer  of  the  defeudant  Is 
the  nsnal  one  In  caeea  ol  tbla  kind.  Tbe 
facts  In  the  ease  are  as  follows:  Seymonr- 
vllle  Is  a  flag  station  on  defendant's  road. 
The  train  on  wblcb  plalntlS's  husband 
WBH  eondnctor  was  a  tbroQKb  freight 
train.  It  arrived  at  Seymoarvllie  on  time. 
There  was  a  aectlon  of  the  freight  train 
behind  It,  and  the  train  on  whlcb  plain- 
tin's  hnebaud  was  conductor  was  running 
under  orders  to  make  20  miles  an  hour. 
The  limit  of  the  speed  of  freight  trains 
was  26  miles  an  hour.  On  the  morning  of 
the  accident  it  was  fuggy,  and  the  bead- 
light  on  the  locomotive  revealed  objects 
not  more  than  16  feet  ahead.  The  con- 
ductor, Crilly,  wan  on  tbe  engine,  having 
taken  tbla  position  In  order  to  secure  the 
safety  of  his  train  In  consequence  of  tbe 
fog.  He  was  a  sober  and  trusted  employe 
of  the  company,  careful  and  vigilant. 
Tbe  accident  occurred  when  tbe  train 
was  paBelng  over  a  trestle  tn  a  field. 
The  trestle  was  over  a  small  canal,  uuln- 
closed.  A  co\^  was  on  the  track,  and  was 
caught  between  the  cross-ties,  and  was 
struck  by  the  train.  Tbe  locomotive  was 
overturned,  and  the  conductor,  Crilly,  and 
tbe  engineer  were  killed.  There  Is  no  com- 
plaint that  there  were  any  deficiencies  In 
the  eqalpmente  of  tbe  locomotive,  and 
that  tbe  mad-bed  was  not  In  proper  con- 
dition. Tbe  elements  of  fanit  and  negli- 
gence on  the  part  of  the  defendant  are 
th as  stated  by  the  plaintiff:  (1)  Compel- 
ling, by  special  order,  the  train  to  be  run 
on  sncb  a  cloudy  and  fogsry  night  at  the 
rate  of  20  to  25  miles  per  hour,  In  order 
also  to  keep  out  of  the  way  of  another 
freight  train  Immediately  following  It,  and 
mnnlng  at  tbesame  speed.  (2)  The  con- 
struction of  open  bridges,  serving  as 
traps  to  catch  cattle  on  tbe  track,  by  their 
falling  partly  through,  becoming  en- 
tangled and  held  fast  In  tbe  open  spaces, 
and  this  for  tbe  sole  purpose  to  avoid 
a  little  addlUonal  expense,  knowing  that 
tbe  employes  on  train  eonld  not.  If  they 
wished,  see  and  know  the  condition  of 
tbe  road  and  track,  whirling  over  It  nigbt 
and  day,  aathey  had  to  do.  (8)  Know- 
ing and  recognl^ng  the  necessity  of  tenc- 
Ing  tbe  road,  as  shown  by  having  fenced 
various  parts  of  the  same,  and  being 
then  In  course  of  fencing  more,  yet  falling 
to  fence  tbe  portion  of  it  about  the  scene 
of  the  accident,  tn  a  sugar  plantation.  It 
belngnsual  for  defendant  to  fence  In  uugar 
plantations,  to  keep  cattle  off  tbe  track. 
There  was  a  trial  by  Jury,  and  a  verdict 
was  rendered  In  favor  of  the  defendant. 
Anew  trial  was  refused,  and  Judgment 
was  entered  according  to  the  verdict,  from 
which  the  plaintiff  appealed. 

It  iB  a  rule  frequently  af9rmed  bv  this 
court  that  tbe  verdict  of  a  Jury  will  not 
be  disturbed  unless  It  Is  manifestly 
wrong.  In  tbe  instant  case  we  do  not 
think  the  verdict  was  en  Improper  one. 
There  Is  no  proof  that  the  company  knew 
It  was  a  foggy  morning  about  Seymonr- 
vllle.  There  is  no  law  In  this  state  requir- 
ing the  fen^og  in  of  railroad  tracka. 
IStevenson  v.  Railway  Co.,  86  La.  Ann. 
488.  It  Is  not  negligence,  therefore,  for  a 
T.lOio.no.17— 26 


railroad  company  to  neglect  fencing  In  Its 
tracks  where  there  Is  no  public  thorough- 
fare. The  fact  that,  as  In  this  case,  when 
in  thought  It  was  necessary  to  do  so,  the 
company  fenced  a  part  of  Us  track,  will 
not  impose  upon  tbe  company  the  duty  ol 
fencing  Its  whole  track.  The  fencing;  of  a 
portion  of  It,  where  the  company  thinks 
there  Is  danger,  shows,  at  least,  that 
they  are  not  entirely  nnmlndfnl  of  the 
safety  of  Its  trains.  In  the  absence  irf  leg- 
islation requiring  the  entire  fencing  of 
the  tracks.  It  leaves  the  company  with 
the  discretion  to  place  fencing  where  there 
iB,ln  Its  Judgment,  danger.  Tbedefendant 
company  seems  to  have  exerclrad  this  dis- 
cretion. At  tbe  point  where  the  accident 
occurred  there  was  no  public  thorough- 
fare crossing  the  track,  and  there  does 
not  appear  to  be  a  great  necessity  for 
fencing  at  that  particular  point.  Tbe 
three  causes  of  n^ligence  assigned  by 
tbe  plaintiff  may  be  disposed  of  by  the 
fact  that  the  plaintiff's  husband  knew  tbe 
orders  of  the  company  relative  to  tbe 
speed  of  Its  trains  and  tbecondltlon  ol  the 
track  when  the  accident  occurred.  In 
the  case  of  Smith  v.  Sellers,  40  X.a.  Ann. 
5S0.  4  South .  Rep.  833,  we  said :  **  The  serv- 
ant nsBumes  the  risk  only  of  such  hasards 
as  are  apparently  Incidental  to  an  em- 
ployment, intelligently  undertaken;  and 
if  he  Is  aware  that  proiier  precautions 
have  not  been  taken  for  his  safety,  and 
still  continues  the  service,  notwithstand- 
ing tbe  risk,  he  will  be  considered  as  hav- 
ing assumed  the  responsibility  of  bis  own 
security."  Cooley,  Torts,  55.  It  Is  not 
shown  that  the  plaintiff's  husband  was 
too  young  or  too  Ignorant  to  appreciate 
the  danger  to  whlcb  he  was  exposed. 
Beach,  Contrlb.  Neg.  pp.  871,  872.  Judg- 
ment afllrmed. 


~~~~        (U  lA.  Ana.  H) 

City  or  Nitw  OuuAin  vt  ml.  ▼.  New  Ob- 
UBANB  ft  N.  E.  R.  R.    (Mo.  10,895.}! 

(Supreme  Court  of  LouttUma.   Jan.  4, 189S. 
44  La.  Ann.) 

Spsomo  Fnrou AKoa — Cosruor—  CoMPKnA- 

TtOK  IK  DaMAOXS. 

1.  Spedflc  performance  of  ii  oontraot  eannot 
be  detnaQded  aa  an  abaolate  right,  as  It  reata 
largely  la  tbe  discretion  of  the  conn,  to  be  exer- 
cised In  atrict  ooDformity  to  egnlty  and  Jm^oe. 

a.  Tbe  contract  mnat  be  f  xed  in  Ita  terms, 
and  tbe  liability  of  tho  defendant  ao  certain  that 
the  duty  Imposed  upon  blm  bytbeoourt  In  order- 
ing tbe  execatlon  of  the  contract  con  be  readily 
aaoertained  and  as  readily  ezeoated. 

8.  A  decree  of  spedflo  performuioe  will  not 
be  granted  when  the  plalntlfl  can  be  adequate^ 
oompenaated  In  a  anlt  for  daaiages. 
(Sl/Uatnu  hy  the  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans ;  Fredrrick  D.  Kino,  Judge. 

Suit  by  tbe  city  of  New  Orleans  and  the 
Orleans  levee  board  against  the  New  Or- 
leans ft  North  Eastern  Railroad  to  en- 
force specific  performance  of  a  contract. 
Judgment  for  plaintittfe.  Dfllendant  ap- 
peals. Reversed. 

H&rry  B.  Ball,  for  appellant.  Bernard 
Medoakeyt  for  appdtee  Orleans  Levee 
Board.  Carleton  BunttCMj  Atty.,lor  ap- 
pdlee  dty  of  New  Orleans. 

■Bobearing  tafBMd,  JsDoaxy  18|  USfc 
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McEnbkt,  J.  Thte  ia  a  suit,  under  the 
provisions  of  ordinance  No.  7483  of  the 
city  of  New  Orleans,  which  embodies  a 
contract  between  the  city  of  New  Orleans 
and  the  defendant  to  compel  the  latter  to 
a  upeclfic  performance  of  certain  obliga- 
tions thereto  stipulated  relative  to  the 
bnlldlDg  of  an  embankment  or  leree  on 
Florida  walk  from  the  Intersection  of  Peo- 
ple's avenue  to  Fisherman's  canal,  accord- 
ing to  plans  and  specifications  furnished 
by  thR  city  surveyor.  The  coat  of  the 
work  la  estimated  at  ¥60.000.  The  Impor- 
tance of  the  work  cannot  be  denied,  and 
there  Is  also  a  certainty  that  there  are  nb- 
llgatlODS  to  the  cltyasKumed  by  the  de- 
fendant corporation,  arlslDK  under  said 
ordinance  relative  to  the  continuation  of 
the  embankment  along  Florida  walk  to 
Fisherman's  canal,  which  the  railroad  has 
not  carried  ovt  in  good  faith.  It  has  used 
for  a  railroad  bed  an  Important  levee  for 
economical  reasons,  and  In  consideration 
tbereot  it  had  agreed  to  continue  the  em- 
bankment along  Florida  walk  to  Its  In- 
tersection with  the  Fisherman's  canal.  Its 
failure  to  perform  Its  duty  has  resulted  In 
this  suit  to  compel  a  specific  compliance 
with  Its  agreement.  The  Injustice  of 
meaenrlng  all  rights  and  wrongs,  which 
as  a  remedy  Is  often  Inadequate,  led  to  the 
establishment  of  the  equity  power,  In  com- 
mon-law Jnrlsdictiona,  ot  decreeing  a  spe- 
dfle  performance  when  the  remedy  at  law 
has  failed.  In  the  Jurisprudence  of  this 
state  the  law  Is  expressed  In  article  1926, 
1927,  Rev.  Civil  Code.  It  Is  therefore  only 
when  no  adequate  compensation  can  be 
made  In  damages  that  courts  to  this  state 
can  decree  a  specific  performance  ot  a  con- 
tract. Tbedeereecaonotbedemandedasa 
matter  of  right.  It  rests  largely  upon  Judi- 
cial discretion,  not  arbitrarily  exercised, 
but  according  to  the  soundest  principles 
ot  equity  and  justice.  Not  only  the  ques- 
tion of  the  ability  of  the  plaiotifl  to  seek 
adequate  compensation  In  damages,  but 
the  ability  of  the  court  to  grant  the  relief, 
must  Deeesaarlly  enter  into  the  diacretion 
whicfa  the  court  Is  bound  to  exercise  In 
considering  the  remedy  Invoked.  The 
contract  must  be  fixed, and  the  liability  of 
the  defendant  so  certain  that  the  duty  Im- 
posed upon  bim  by  the  court  In  ordering 
the  execution  of  the  contract  can  be  read- 
ily ascertained  and  as  readily  enforced. 
Each  case  most  depend  upon  the  facts  dis- 
closed. Hennessey  v.  Woolwortb,  128  U. 
S.  488,  9  Sup.  Ct.  Rep.  100.  A  strict  adher- 
ence to  this  Jurisprudence  Is  rendered  the 
more  necessary  because  of  the  summarj* 
remedy  by  mandamus  allowed  underact  133 
of  1888,  In  the  enforcement  ot  contracts  en- 
tered into  with  the  state,  parochial,  and 
mimldpal  anttaorltles  by  corporations  for 
building  levees,  bridges,  culverts,  etc. 
There  mnst  bean  ulement  of  certainty  In 
the  contract,  or  the  courts  would  be  con- 
tinually met  with  applications  to  enforce 
by  muudHiBUB,  specifically,  obligations 
arising  merely  by  Implication,  and  the 
duty,  if  these  writs  were  Indiscriminately 
granted,  would  be  Imposed  upon  the  Jodl- 
dary  of  anpervtslng  all  such  contracts  In 
ttadr  exeentiun;  and  It  would  be  bewil- 
dered witb  a  mnltitude  ot  accessory  pro- 
ceedings, in  tb6  way  of  rales  for  con- 


OBT£B,VOL.10.  (La. 

tempt,  and  additional  or  supplemental 
writs.  The  specifications  for  the  con- 
struction of  the  levee  are  as  follows: 
"Specifications  for  embankment  from  the 
Intersection  of  People's  avenue  and  Flor- 
ida walk,  along  Florida  walk  to  the  Fish- 
erman's canal:  Hnld  embankment  shall 
be  built  on  such  lines  as  the  city  engineer 
will  give  when  called  on  for  them.  The 
excavation  shall  be  from  the  river  side  of 
the  embankment,  and  shall  form  a  canal 
30  feet  wide  on  top,  and  16  feet  wide  at  the 
bottom,  and  7  feet  deep.  That  there  shall 
be  a  beam  not  less  than  5  feet  between  the 
canal  and  the  embankment.  The  em- 
bankment shall  have  a  net  grade  of  at 
least  two  feet  above  tbe  Metalrie  ridge,  as 
established  by  the  city  eoglneer,  the  slopes 
not  steeper  than  one  on  two.  The  width 
of  the  crown  shall  be  regulated  by  tbe 
amount  of  filling  furnished  by  the  canal. 
It  shall  he  surfaced  and  crowned  so  as  to 
draw  to  either  side,  all  substantially  aa 
per  accompanying  dlagrram.  Tbe  base 
shall  be  cleared  of  all  trees  and  brash. 
[Signed]  B.  M.  Hahbod,  City  Engineer." 
In  addition  to  the  building  of  the  levee,  the 
defendant  corporation  Is  required  tumake 
a  canal  of  certain  dimensions.  Tbe  ordi- 
nance. In  order  to  facilitate  the  extension 
or  continuation  of  the  embankment,  au- 
thorized the  defendant  to  take  dirt  from 
tbe  canal.  There  Isundertheordlnaoce  no 
obligation  on  the  part  of  the  defendant  to 
dig  a  canal  of  any  dimensions ;  nor  Is 
there  any  obligation  on  the  defendant  to 
build  a  levee  of  any  particular  dimen^ons. 
If  tbe  duty  of  constructing  a  levee  Is  im- 
posed upon  the  defendant  by  the  contract, 
there  Is  some  doubt  whether  a  new  levee 
Is  Intended,  or  a  continuation  ot  tbe  levee, 
In  slse  and  dimensions,  upon  which  the  de- 
fendant corporation  was  allowed  to  place 
Its  tracks.  We  are  ot  the  opinion  that 
act  183  of  1888  in  no  way  changes  tbe  pro- 
visions of  articles  1926. 1927,  Rev.  Civil  Code, 
and  that  when  there  can  beadequate  com. 
pensatlon  In  damages  &  decree  ot  specific 

Kriormance  wlU  not  be  granted.  The 
;t  that  the  city  Is  anable  to  advance  the 
money  to  build  the  levee  Is  not  sufllclent 
to  bring  the  demand  within  the  exception 
provided  by  article  1927,  Rev.  Civil  Code. 
It  is  evident  from  the  facts  In  the  case  that 
the  city  can  obtain  adequate  compensa- 
tion In  a  suit  for  damages  for  the  breach 
of  the  sontract.  It  Is  therefore  ordered, 
adjudged,  and  decreed  that  tbe  Jodgment 
appealed  from  be  annulled,  avoided,  and 
reversed,  and  that  the  plalntltfi'  demand 
be  rejected,  without  prejudice  to  sne  fur 
damages  for  breach  ctf  contract. 

——        (M  lA.  Ana.  74) 

DoBBRiDGB  V.  Crowley  e£  a/.  (No.10,903.) 

{Simrmne  Court  of  LouMana.   Jan.  4,  1882. 
44  La.  Ann.) 

PSTITOST  AOTIOK— LriBlLTTT  FOR  RkSTS  —  Bam* 
FICIAL  EXPBNDITUBBS. 

1.  In  a  petitory  action  the  Quinoeeufnl  de< 
fendaot,  thoagh  previously  a  possesMr  la  good 
faith,  is  liable  for  rent  sc  ratal  vatae  from  jn- 
didal  demand. 

9.  DefendaDts  are  antitled  to  their  beneficial 
expenditores  for  repain,  Impvovetnents,  taxes, 
etc,  bat  they  cannot  claim  taxes  paid  by  .the  bot 
thors  ot  fheir  lavalid  titles  who  had  the  ao)oy^ 
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ment  <a  proparty  esoeedlBS  In  value  the  taxes 

paid. 

8.  There  t>elDg  no  proof  of  enhanced  valoe  of 
the  property  resuting  trom  defenduits*  expend- 
itarea  thereon  be;ond  the  amount  of  the  expend- 
itares  themseWeSi  the  allowance  In  their  favor 
of  the  expenditures  satisfies  their  tight. 
{SyUtOnu  by  the  Court. ) 

Appeal  rrom  district  court,  pariah  of  St. 
Bernard;  A.  E.  Litaudais,  Judf^e. 

Petltorr  action  by  Ida  Dnrbrldge against 
Charles  H.  CruTrley  and  others.  Judg- 
ment for  plaintiff  for  onMonrtta  interest 
Id  certain  lands,  and  for  rents,  and  Indg- 
ment  for  defendants  for  one-fourth  of  the 
expensew  claimed  by  plaintiff.  Detendauts 
appeal.  Affirmed. 

Drolls  A  Aagustta,  for  appellants. 
Walabe  A  Brau^bu,  for  appellee.  Henry 
CbiapeUa,  for  Mra.  Mary  £.  Doherty,  In- 
terrener. 

FSNNER,  J.  The  plaintiff  brought  a  pet- 
itory action  against  the  defendants  for 
the  ownership  of  certain  real  estate,  coup- 
ling therewith  a  demand  for  partition  and 
for  one-fourth  the  rents  or  rentul  yaJue  of 
the  property  from  Jadlclal  demand.  The 
case  was  before  m  In  April  lastnpon  excep- 
ttona  to  the  camnlatlon  of  such  dnmands, 
wbleh  had  been  malntafned  in  the  lower 
ronrt,  bnt  was  reversed  in  this  court.  Dur- 
brldge  t.  Crowley.  13 1^.  Ann.  604,0  South. 
Bep.  95.  The  defendants  answered,  deny- 
ing plaintiff's  allegations  of  title:  alleging 
that  they  bad  paid  out  as  expenseu  on  the 
property  for  improyements,  repairs,  taxes, 
fnsnrance,  etc.,  the  sum  of  f 1,040.49.  which 
should  be  reimbursed  to  them  In  event  of 
destltntlon  of  title,  and  calling  In  warranty 
the  author  of  their  own  title.  The  war- 
rantor appeared,  and  pleaded  a  general 
denial.  On  these  issues  the  case  went  to 
trial,  and  resulted  in  a  Judgment  recog- 
nlclng  plaintiff  as  one-fonrth  owner,  de- 
creeing a  partition,  giving  her  Judgment 
against  dwendants  for  rents  from  Judicial 
demand,  and  giving  defendants  Judgmeut 
agalnat  plaintiff  forooe-fourth  of  expenses 
claimed  and  proved  by  the  former,  to- 
gether with  a  Judgment  In  favorof  defend- 
ants against  the  warrantor  for  the  pur- 
chase price.  The  defendants  only  have 
appealed.  They  do  not  complain  of  the 
Jndgment  so  far  as  the  maintenance  of 
plarntlff's  title  is  coneemed.  or  as  to  the 
decree  of  partition.  The  complaint  la  con- 
fined to  the  adjustment  of  the  revenoes 
and  expenses. 

1.  As  to  the  rents.  Defendancu  were 
clearly  liable  for  rent  from  jadlclal  de- 
mand. Rev.  Civil  Code,  6(Kt;  Dofllho  v. 
Mayer,  27  La.  Ann.  399.  The  evidence 
dearly  fixes  the  rental  value  at  the  rate 
allowed  by  the  court.  During  a  portion 
of  the  time  since  Judicial  demand,  defend- 
ants rented  out  the  property  at  that  rate; 
during  the  rest  of  the  time,  they  used  it 
themselves.  They  are  liable  for  the  rental 
value  In  both  cases. 

%.  As  to  the  allowaoee  In  their  favor,  the 
court  allowed  defendants  all  they  claimed 
in  their  answer,  vlx. :  One-fonrth  of  the  ex- 
penses for  Improvements,  taxes,  etc.,  paid 
out  by  them  during  their  supposed  owner- 
ship. Their  claim  for  one-fourth  the  taxes 
which  have  been  paid  by  the  authors  of 


their  title  has  no  support  either  in  their 
pleading,  la  the  proof,  or  in  the  law.  The 
property  is  shown  to  have  had  a  rental 
value,  and  those  who  paid  the  taxes  had 
the  use  and  enjoyment  of  the  property. 
Even  as  possesHoro  in  good  laltb,  they 
would  be  bound  to  compensate  the  taxes 
against  the  rents.  Appellants  also  claim 
au  allowance  for  enhanced  value  resulting 
from  their  expenditure  on  the  property. 
No  enhancement  is  proved  beyond  the 
amount  of  the  expenditures,  and  the  al- 
lowance for  the  latter  satiefies  all  their 
possible  right.  Judgment  affirmed. 


(41  iM.  Ann.  7I> 

NiCBOUON  et  nx.  v.  Parebb,  Tax  OoUector. 
(No.  10,939.) 

(SupreiM  Court  of  LouiaUma.  Jan.  4,  IMS. 
44  La.  Ann.) 

TaXATIOH— EXKUPTIONB— PDBU8HIB  OV  NbWS- 
PAPSB. 

The  poblisher  of  a  newspaper  la  not  s 
"manufacturer  of  stationery,  **  wlthiQ  the  mean- 
ing or  intent  of  article  207  of  the  oonstitntion. 
Decision  In  State  v.  Dupre,  43  La.  Ann.  fiSl,  7 
South.  Rep.  737,  referred  to,  and  Its  iiiappUofr> 
biUty  to  the  instant  case  shown. 
{Syllabu$  by  the  Court ) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Frbdbbick  D.  Kino,  Judge. 

Butt  fay  George  Nicholson  and  wife 
against  G.  B.  Parker,  tax  collector,  to  re- 
strain the  collection  of  a  certain  tax. 
Judgmeut fordefendant.  Plaintlffsappeal. 
Affirmed. 

F.  P.  PochS  and  Lamar  C.  Qulntero,  for 
appellants.  Wyane  Rogers,  for  appellee. 
Buck,  Dinkelapiel  &  Hartt  as  amlel  carUe. 

Frnnbb,  J.  Plaintiffs,  as  owners  of  the 
presses,  boilers,  type,  machinery,  and  oth- 
er appurtenances  used  by  them  in  printing 
and  publishing  the  newspaper  known  as 
the  "Dally  Picayune,"  claim  exemption 
from  taxes  levied  on  said  property  by 
virtue  of  article  207  of  the  constitution, 
which  exempts  from  taxation  property 
"employed  in  the  manufactnre  of  textile 
fabrics,  leather,  shoes,  harness,  saddlery, 
■  *  *  Btatlouery,  Ink.  and  paper,"  etc. 
In  the  caae  o!  State  v.  Dupre,  42  La.  Ann. 
561,  7  South.  Rep.  727,  we  had  under  con- 
rideratlon  the  preceding  article,— 206,— 
which  exempts  from  license  taxation  aU 
**  mannfactorers '  other  than  those  of  dis- 
tilled alcoholic  or  malt  liquors,  tobaeco 
and  cigars,  andcotton-seed  oil.  The  differ- 
ence between  the  two  articles  Is  very 
pointed.  Article  206  exempts  from  license 
tax  all  manufacturers,  with  certain  desig- 
nated exceptions;  article207  exempts  from 
property  tax  only  manufacturers  of  cer- 
tain designated  articles.  The  question  in 
Dupre'B  Case  was  whether  the  publisher  of 
a  newspaper  is  a  manufacturer;  the  ques- 
tion in  the  Instant  case  la  whether  such 
a  publisher  Is  a  manufacturer  of  ** station- 
ery."  In  Dupre'B  Case  we  held  that,  al- 
though the  publisher  of  a  newspaper 
might  not  be  cousldered  as  a  manufact- 
urer, in  the  general  acceptation  of  that 
term,  yet  that  the  constitution  evidently 
used  the  term  in  a  broader  sense,  and  we 
referred  to  the  followlni;  article  207,  which 
treated  a  maker  of  stationery  as  a  manu- 
factorer,  and  we  held  that.  If  a  maker  of 
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stationery,  sach  as  blonk-bnokB,  account- 
books,  etc.,  was  a  maDufactarer,  the  mak- 
er of  printed  books  and  of  newspapers 
maet  equally  be  no  considered.  We  re- 
ferred to  the  provbiuDS  of  article  207  on 
the  Hubject  of  the  manufacture  of  "station- 
ery" merely  l>y  way  ot  analog;  and  Illus- 
tration ;  bat  there  Is  certainly  no  word  In 
the  opinion  which  bints  that  the  publish- 
er of  a  newspaper  was  a  manufacturer  of 
stationery.  If  we  had  so  considered,  a 
mere  statement  of  the  fact  would  have 
solved  the  case,  since  nobody  questions 
that  ttae  constitution,  in  express  terms, 
recoKnizes  the  maker  of  stationery  as  a 
manufacturer.  In  that  case,  all  onr  rea- 
snnlng  by  annlop;y  would  have  been  auper^ 
flaouB,  and  tbe  dissenting  opinions  In  the 
case  would  not  have  been  written.  That 
tbe  publisher  of  a  newspaper,  any  more 
than  a  publisher  ot  books,  is  not  a  manu- 
facturer of  stationery,  Is  a  proposition  to 
our  minds  so  self-evident  that  Its  state- 
ment Is  sufficient  without  the  necessity  of 
any  enforcement.  The  contrary  would 
doubtless  never  have  been  advanced  by  any 
one  but  for  tbe  very  gross  misinterpreta- 
tion of  ouF  opinion  in  Dupre'sCase.  Judg- 
ment affirmed. 

(M  La.  Aan.  TO  — 

NicaoLBON  et  ox.  v.  Citt  of  New  Oblbans 
et  al.   (No.  10,988.) 

{Suprems  Cotirt  of  Louisiana.  Jan.  4, 189S. 
44  La.  Ann.) 

The  case  Is  identical  in  questions  presented 
with  No.  10,689,  10  South.  Bep.  40B,  Qast  de- 
cided.) 
(Syllaibug  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Francis  A.  Monroe,  Judge. 

Action  by  George  Nicholson  and  wife 
against  the  city  of  New  Orleans  and  oth- 
ers to  restrain  tbe  collection  ot  a  tax. 
Judgment  for  defendants.  Plaintiffs  ap- 
peal. Affirmed. 

F.  P.  Poch6  and  Lamar  C.  Qiilntero,  for 
appellants.  U.  C.  Cage,  Asst.  City  Atty., 
Carleton  Hunt,  City  Atty.,  {W.  B.  Som- 
wervllle,  AsHt,  City  Atty.,  ol  counsel.)  for 
appellees.  Buekt  Dtakelapiel  A  Hartt  as 
amM  eante. 

Fennkb,  J.  The  questions  involved  In 
this  cane  are  identical  with  those  Just  de- 
cided to  case  of  same  plaintiffs  against 
Parker.  (No.  10.988,)  10  Soutb.  Rep.  408, 
and,  for  tbe  reaBona  tbere  given,  judgment 
affirmed. 

(44  L»,  Ann.  98}   

Statb  v.  Oesbnbb.  (No.  10,986.)- 

{Sugprane  Gmirt  of  Louisiana.  Jan.  ^  1898. 
44  La.  Ann.) 

In FUOHBCBHT  OT  WmtBSS  —  LHUSKT— DbOUBA- 
TIONB  or  ACCDSBD. 

1.  it  it  not  necessary  to  lay  the  foundations 
for  the  introduction  of  evidence  to  contradict 
Btatements  ol  the  accused  which  fora  a  part  at 
the  retgeatCB. 

3.  when  a  person  seeks  entry  Into  a  house, 
representing  himself  to  be  a  gas  inspector,  and 
steals  from  the  premises  after  admission  to  tbe 
same,  his  declarations  inado  at  tbe  time  are  part, 
of  the  res  ffestcs,  and  It  is  not  neoeisaiy  to  lay 
the  foundation  to  contradict  them. 
{SyUabus  by  the  Court.} 
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Appeal  from  criminal  district  court, 
parish  of  Orleans;  Robebt  H.  Mabr, 
Judge. 

rndlctment  against  J.  F.  Gessner  for 
larceny.  Judgment  on  conviction.  De- 
fendant  appeals.  Affirmed. 

James  C.  Walker,  for  appellant.  Wal- 
ter H,  Rogers,  Atty.  Oen..  lor  tbe  State. 

M(;Enebt,  J.  The  accused  was  indicted 
for  larceny,  and  convicted  and  sentenced. 
He  has  appealed.  On  tbe  trial  of  the  case 
two  witnesses  testified  that  the  accused 
came  to  their  father's  bouw  in  the  city  of 
New  Orleans,  and  represented  himself  as 
a  "gas  inspector,  and  wished  to  look  at 
the  gas."  Be  was  accompanied  through 
tbe  bonse,  and  was  permitted  to  examine 
the  gas-flxtnres  and  gas-bnmers.  Short- 
ly after  he  left  tbe  bouse  a  gold  watch  and 
chain  were  missing  from  the  bureau  In  one 
ot  the  bedrooms.  Ttae  evidence  against 
the  accused  was  circumstantial.  We  have 
no  Jurisdiction  of  tbe  facts  In  a  criminal 
case,  and  will  only  consider  tbem  when 
they  are  incorporated  In  a  bill  ol  excep- 
tions, and  it  becomes  necessary  tu  do  so, 
in  order  to  pass  Intelligently  upon  the 
questions  of  law  presented.  There  may 
have  been  other  circumstances  which  In- 
fluenced tbe  verdict  of  the  Jury  than  those 
disclosed  in  the  testimony  ol  the  above 
witnesses.  Therefore  It  hi  Immaterial  to 
determine  whether  the  accused  was  con- 
victed on  circumstantlar  or  direct  evi- 
dence. Victor  Valola  WAS  sworn  for  the 
prosecution,  and  testified  that  tbe  accused 
was  not  an  Inspector  in  the  employ  of  the 
New  Orleans  Gas  Company,  and  that  he 
had  never  been  so  employed,  and  that  be 
could  not  be  a  gas  inspector  of  the  New 
Orleans  Gas  Company  unless  he  w^s  ap- 
pointed by  the  witness.  To  thta  evidence 
the  accused  objected,  on  the  ground  that 
it  was  irrelevant,  and  inadmissible  for  the 
reason  that  no  foundation  had  been  laid 
to  warrant  said  evidence  beyond  the  .tes- 
timony of  the  twu  witnesses  who  testified 
to  tbe  atatemen'U  of  the  accused  when  be 
sought  admission  to  tbe  house.  And  tbe 
further  objection  was  made  to  tbe  evi- 
dence of  the  witness  on  the  ground  that 
the  question,  whether  the  accused  could  or 
could  not  be  a  gas  Inspector  unless  ap- 
pointed by  the  witness  was  purely  in  tbe 
province  of  tbe  Jury  to  determine. 

The  statement  made  by  tbe  accused 
when  be  entered  the  house  was  a  part  ol 
the  res  gtisUe.  The  testimony  introduced, 
therefore,  was  not  tor  tbe  purpose  of  con- 
tradicting any  independent  declaration  ot 
the  accused,  made  before  or  after  the  lar- 
ceny, but  of  a  fact  stated  by  him,  contem- 
poraneous with  tbe  larceny.  It  Is  not 
necessary  to  lay  tbe  foundation  for  the  In- 
troduction in  evidence  of  any  statement 
made  by  the  accused  at  the  time  the  of- 
fense was  committed,  and  so  connected 
with  It  as  to  form  a  part  of  the  res  gestte. 
The  statement  by  the  witness  that  the  ac- 
cuseU  could  not  have  been  appointed  agas 
Inspector  of  the  New  Orleans  Gas  Com- 
pany without  bis  consent  only  corrobo- 
rated his  testimony  that  tbe  accused  bad 
never  been  In  the  employ  ol  the  company. 

Judgment  affirmed. 
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State  v.  Baker.  (No.  10,  889.) 

(Supreme  Coturt  of  Louiaiama.    Jan.  4, 189S. 
44  La.  Ann.) 

Violation  or  Cirr  Ordinascr— Kbbpi»g  Assio- 

NATIOV  HODSS — ArriDATlT. 

1.  Tbe  precision  repaired  in  indictments  for 
crime  before  uourts  of  record  is  not  applicable  to 
affldavits  against  violators  of  manwipal  ordi- 
naoces  before  recorders'  courts. 

a.  Ad  affidavit  against  defendant  for  keeping 
an  assignaUon  bouse  at  a  designated  place,  in 
violation  of  section  8  of  ordinance  4424,  is  a  suffl- 
cient  foundation  for  trial  and  sentence,  although 
it  does  not  state  all  the  olroumstances  contained 
in  the  seotloa  referred  to  as  ottutitotlng  the 
offense. 
iSylUitnu  by  the  CourL) 

Appeal  from  recorder's  eoart  of  New  Or* 
leans;  J.  G.  Accoih.  Judge. 
'  Proeecatlon  agatoat  Baker  for  keeping 
an  BBBlgnatlon  house.   From  the  Jndg- 
nent  oo  conviction  she  appeals.  AfBrmed. 

Jamew  C.  Walker,  tor  appellant.  Henry 
Rensbaw,  Asst.  City  Atty.,  and  Carleton 
HuDtt  City  Atty.,  for  city  of  New  Orleans, 
appellpe. 

Fbnnbh,  J.  The  defendant,  charged 
with  violating  a  municipal  ordinance,  was 
tried  before  the  recorder,  and  sentuuced  to 
pay  a  fine  of  $26,  or.  In  default  of  pay- 
ment, to  be  Imprisoned  fur  80  days.  She 
appeals  to  this  court,and  assigns  tbat  the 
fine  and  penalty  Imposed  are  Illegal,  be- 
cause she  was  charged,  tried,  and  sen- 
tenced fur  no  oOenae  denounced  by  any 
municipal  ordinance.  The  affidavit  under 
wblrb  sbe  was  held  charges  her  with  keep- 
ing *'an  assignation  bouse.  In  violation 
of  section  8  of  city  ordinance  4434,  Coancll 
Series."  The  said  section  1b  In  the  follow- 
ing words:  "That  whenever  a  house  of 
prostitution  or  assignation,  witbin  or 
without  the  limits  established  b.v  this  or- 
dinance, may  become  dangerous  tu  public 
murals,  either  from  the  manner  in  which 
It  Is  conducted  or  the  character  of  the 
neighborhood  In  which  It  Is  situated,  the 
mayor  may,  on  such  facts  coming  to  his 
knowledge,  order  the  occupant  of  sucb 
hoiiete.  building,  or  room  to  remove  there- 
from within  a  dday  of  five  days,  by  serv- 
ice of  notice  on  sneb  occapants  In  person, 
or  by  posting  the  notice  on  the  doorot  the 
house,  building,  or  room,  to  remove  there- 
from within  a  delay  of  five  days,  and,  up- 
on such  occupants  falling  to  do  so,  each 
shall  be  punished  as  provided  In  section  10 
of  this  ordinance."  The  record  shows 
tbat  the  recorder  received  full  proof  that 
accused  was  keeping  an  assignation  house 
at  No.  8SQ  Danphlne  street;  that  the 
mayor  bad  received  a  petition  signed  by 
nnmerous  residents  of  the  neighborhood 
cornplalning  and  denouncing  the  same  as 
Injnrlons  to  the  public  morals;  tbat  he 
had  nerved  upon  defendant  the  notice  pro* 
vlded  by  the  ordinance;  and  that  sbe  bad 
not  removed  within  the  delay  therein 
stated.  The  defendant,  however,  excepted 
to  all  the  evidence,  and  objected  to  the 
whole  proceedluK,  on  the  ground  above 
Indicated,  that  she  was  not  charged  with 
any  offense  denounced  In  section  8  of 
said  ordinance.  No  other  offense  Is  de- 
nounced by  tbat  section  except  the  keep- 
ing of  a  bouse  of  prostitution  or  asslgua- 
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tlon  In  a  designated  locality,  after  having 
been  notified  by  the  mayor  to  remove 
wltbln  five  days,  and  after  having  failed 
to  remove  within  that  delay.  The  charge 
In  the  affidavit  tbat  she  was  keeping  an 
assignation  house  "In  violation  of  section 
8"  meant  and  could  mean  nothing  but  that 
she  was  so  keeping  it  after  receiving  the 
notice,  and  after  the  expiration  ol  the  de- 
lay allowed.  The  affidavit  was  sufficient, 
the  erldence  under  It  was  properly  re- 
ceived, and  the  sentence  corresponded  to 
the  offense.  Tbe  preclMon  required  in  In- 
dictments for  crime  befureconi-ts  of  record 
is  not  required  In  affidavits  for  violation  of 
municipal  ordinances  before  recorders' 
courts  which  are  not  courts  ol  record. 
State  V.  Dunbar,  4S  La.  Ann.  — ,  9  South-. 
Rep.  492.  We  hare  already  maintained 
tbe  legality  and  cunstltutionallty  of  this 
ordinance.  State  v.  Mack,  41  Ia.  Ann. 
1079. 6  South .  Bep.  808.  J udgment affirmed. 

  (44  La.  Ann.  ST) 

State  ex  rel.  Block  et  ah  v.  Judge  Civil 
District  Court.   (No.  10,947.) 

{Sit/preme  Cowrt  of  Louiaiama.  Jan.  18,  1893. 
44  La.  Ana.) 

ATTAOHHSKT— SaLK  I»  LtMISB  —  BlOHT  TO  BOKD 

Pbocbcds. 

When  property  attached  tias  been  sold  in 
limine,  under  article  261.  Code  Frac,  the  pro- 
ceeds take  tbe  place  of  the  property,  and  stUl 
conttoue  to  be  the  property  attached,  and  subject 
to  the  right  of  the  defendant  to  bond  in  every 
stage  of  the  suit,  under  article  259,  Code  Prao., 
unless  the  defendant  has  waived  the  right  to 
bond  by  an  agreement  that  the  proceeds  shall  re- 
main in  hands  of  the  sheriff,  subject  to  therighta 
of  the  attaching  crediiors,  until  the  further  or- 
der of  the  court. 
{SyUabxiB  by  the  Court,) 

Application  of  Henry  Block  and  others 
for  a  writ  of  /nantfan/UA  to  compel  Nich- 
olas H.  BIghtor,  Judge  of  the  civil  district 
court  in  tbe  parish  of  Orleans,  division  D, 
to  Issue  an  order  to  the  sheriff,  directing 
him  to  release  on  bond  and  pay  over  the 
proceeds  of  the  sale  of  certain  property 
seized  in  attachment.    Writ  granted. 

C&lboua  Fluker,  for  relators.  Moise  A 
Cabn  and  W.  S.  Benedlvtt  fur  respondent. 

MoE.<(BKT,  J.  The  relators  apply  for  a 
writ  of  mandamua  to  compd  tbe  respond- 
ent judge  to  issue  an  order  to  the  cl  vlJ  eber* 
Iff  of  the  parish  of  Orleans,  directing  him 
to  release  on  bond,  and  pay  over  to  the 
relators,  the  proceeds  of  the  sale  of  perish- 
able property  seized  in  several  attachment 
proceedings  against  them.  Theseveral  at- 
tachment salts  were  allotted  to  tbe  differ* 
ent  divisions  <d  the  civil  district  court.  0. 
Laiard  &  Co.,  the  first  attaching  credit- 
ors, obtained  the  order  to  sell  the  proper- 
ty. AM  the  attaching  creditors  and  tbe 
relators  ogreed  to  the  sale;  hut  there  was 
no  agreement  tbat  tbe  proceeds  should  re- 
main In  the  bands  of  tbe  sheritf,  subject 
to  tbe  rights  of  the  attaching  creilltors, 
and  until  the  further  orders  of  tbe  conrt. 

In  tbe  case  of  State  v.  Judge,87  Ann. 
261,  we  held  that  where  property  Is  at- 
tached and  sold  ia  limine  under  article  261, 
Code  Prac,  the  proceeds  of  the  sale  of  the 
property  continue  to  be  the  "property  at- 
tached,"  and  subject  to  tbe  rights  of  the 
defendant  to  bond  "in  every  stage  of  tbe 
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salt."  nnder  article  3Si  or  the  Code  of 
Practice.  We  are  referred  to  the  case  ol 
State  T.  Youngr.  40  La.  Ann.  203.  3  South. 
Bep.  722.  and  Wlcknian  v  Nalty,  41  La. 
Ann.  6  Soutli.  Rep.  128,  as  annoancinK 
a  contrary  rule.  In  the  first  case  there 
was  an  agreement  that  the  proceeds  of 
the  sale  of  the  attached  property  should 
remain  In  the  bands  of  the  sheriff,  subject 
to  the  clalmx,  rights,  and  liens  of  the  va- 
rious attaching  creditors.  In  pronounc- 
ing the  decree,  we  said:  ** Whatever  the 
legal  right  ot  the  relators  was,  apart  from 
the  agreement,  the  agreement  tiecame  a 
law  tu  all  the  parties  thereto,  and  by  Its 
terms  tbey  must  abide."  lo  the  second 
case  thtire  was  no  application  to  bond  the 
property.  Thequestion  presented  lorcon- 
slderatlon  was  the  dlsaolatlon  of  the  at- 
tachment. All  parties  had  agreed  to  the 
sale  of  the  property,  and  the  retention  of 
the  proceeds  by  the  sheriff  to  await  final 
Judgment.  The  rule  to  dissolve  the  at- 
tachment was  discharged  on  the  ground 
that  the  agreement  eNectoally  debarred 
the  defendant  from  questlonlug  the  valid- 
ity of  the  process  against  blm  and  his 
property.  That  the  relators  are  fugitives 
from  Justice,  and  that  the  numerous  at- 
tachment suits  will  Involve  further  litiga- 
tion on  the  bond  to  recover  the  proceeds, 
canuot  be  considered  as  valid  reasons  lor 
denying  a  positive  right  given  to  the  re- 
lators by  law.  The  relators  forfdt  none 
of  their  civil  rights  by  absenting  them- 
selves, and  It  Is  to  be  presumed  that  the 
bund  will  be  paid  In  accordance  with  Its 
terms  and  conditions.  The  relators  urge 
that  the  bond  should  only  be  for  an 
amount  equal  to  the  proceeds  ot  sale  In 
the  bands  o(  the  sheriff.  The  proceeds 
represent  the  property  The  bond,  there* 
fore,  most  be  in  an  amount  and  condi- 
tioned as  though  the  property  was  still  in 
the  bands  of  the  sheriff.  In  strict  compli- 
ance with  article  259,  Code  Prac.  The  rule 
herein  Is  made  absolute,  the  relief  prayed 
for  granted,  and  the  mttBd&mm  made 
peremptory. 

(44  La.  Ann.  O)   

Succession  of  Llula.   (No.  10,909.) 
{Suvrenw  Cowt  of  Louitlcma.  Jan.  18,1883. 

44  LfL  Ano.) 
lUBBiAeB—PBoor^ConouBistAaa— Rights  iv 

COMMnNITT  FKOraBTT. 

1.  A  wlte  iirtio,  three  weeks  after  marrlace, 
deiierts  her  husband,  and  in  the  same  oommnnlty 
forms  an  adalterous  relationship  with  another, 
cannot — being  in  bad  faith — maintain  tae  status 
of  a  married  woman. 

%  She  cannot  ol^m  her  iDterest  In  the  oom- 
mnnlty  as  the  widbw  in  commnnlty. 

8.  Bbe  hasonlvthe  rights  of  a  ooncuUne,  and 
can  only  recover  from  the  estate  of  the  deceased, 
when  theooaonbinaffewas  Incidental,  and  not  the 
motive  or  cause  tor  the  illicit  connectioo,  for 
her  personal  services  as  domnstloor  nnrse,  or  for 
her  indnstry,  wben  It  has  enriched  the  estate, 
or  for  the  capital  and  property  she  furnished  In 
any  enter^se  undertaken  by  the  deceased,  and 
her  profits  in  the  same. 

4.  Tlie  contract  of  marriage  may  be  proved 
l^anyspeutes  of  evidence  not  prohibited  hylaiv, 
which  does  not  presuppose  a  higher  species  of 
evldenoe  within  the  power  of  the  party,  and  co- 
habitatioD  and  the  reputation  of  man  and  wife 
arttm^samptlv^eTldenceof  a  preceding  marriuie. 

6.  Bat  premmptlon  ariainc  from  faots  which 
tend  to  establish  the  aolemnlnng  of  the  contract 


of  marriage  Is  not  conolnslve,  bnt  sahleot  to  be 
rebutted  by  testimony  negativing  the  fact  of 

marriage. 
(SyUdbm  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Nicholas  H.  Riohtok,  Judge. 

Suit  by  Mary  Ann  Whitlow  against  the 
SQcceselon  of  Joseph  Llula,  deceased,  to 
recover  one-half  of  his  estate,  basing  her 
claim  on  the  fact  that  abe  was  Induced  by 
him  to  believe  that  she  was  bis  wlte,  and 
as  sncb  lived  with  him.  Judgment  for  de- 
fendant.   Plaintiff  appeals.  Affirmed. 

IV.  S.  Benedlety  for  appellant.  A.  L.  Tia- 
sott  and  Hear^  P.  Dart,  for  appellee. 

McEnbrt,  J.  Mary  Ann  Whitlow 
brought  suit  against  the  sncceaaion,  alleg- 
ing in  her  petition  that  she  la  the  owner  of 
one-half  ot  the  property  In  the  estate  of 
tbe  late  Joseph  Llula,  together  with  other 
rights  and  claims  In  said  succession.  Shu 
alleges  as  the  basis  of  her  claims  to  the 
property  in  said  succession  that  when  a 
minor,  under  the  age  ot  20  years,  she  was 
inducerd  by  the  representatloDB  of  Llnla  to 
contract  with  him,  and  that  she  was  made 
to  believe  and  consider  that  she  was  his 
wife,  and  that  she  lived  with  him  as  sucb. 
thereafter,  for  28  years,  and  as  his  wlte, 
bearing  to  him  two  children,  both  of 
whom  died  in  Infancy;  that  she  main- 
tained his  boosehold,  controlliid  his  per- 
sonal affairs,  and.  educating  herself,— be 
being  illiterate,— she  conducted  his  busi- 
ness affairs  to  within  18  months  prior  to 
his  death;  that  during  said  time  she  was 
known,  recognized,  and  respected  as  his 
wife,  and  was  Introduced  by  hlra  as  his 
wife,  and  still  bears  hts  name,  and  is 
looked  upon  as  his  late  wife,  and  Is  re- 
garded as  hts  widow;  that  she  took  care 
of  and  educated  certalu  children  ot  the  de- 
ceased, who  were  Illegitimate;  that  the 
entire  real  and  personal  effects  nowstand- 
Ing  In  the  name  ot  said  Joseph  Llula  were 
taken  possession  of  by  his  daughter  Lou* 
Isa,  wife  uf  Manuel  Sua  res -Miranda,  tbe 
same  being  the  entire  property  acquired 
dorlng  tbe  existence  of  tbe  community 
arising  from  the  effects  and  business  and 
marriage  between  the  said  Joseph  Llula 
and  herself.  Kbe  asserts  her  rights  as  the 
widow  In  community.  In  addition  she 
avers  that  she,  during  the  existence  uf  tbe 
marriage  with  Llula,  bought  a  lottery 
ticket  In  the  Havana  Lottery  with  ber 

Saraphernal  funds,  which  drew  a  prise  of 
10.000.  which  she  delivered  to  said  Llola. 
and  which  he  used  for  bis  own  personal 
advantage,  and  for  whlcb  she  also  makea 
demand.  There  were  exceptions  filed, 
which  were  overruled,  but  resulted  in  an 
order  for  tbe  petitioner  to  amend  her 
petition  so  as  tu  make  her  demands  more 
explicit.  After  complying  with  the  order 
ot  court,  and  perfecting  her  petition,  tbe 
defendant  filed  another  exception,  which 
was  also  overruled,  and.  In  our  opinion, 
correctly.  The  defendant  answered,  plead- 
ing a  general  -denial.  Tbe  plea  ot  prescrip- 
tion of  8,  6,  and  10  years  was  filed  by  the 
defendant.  There  was  Judgment  for  the 
defendant,  and  the  plaintiff  has  appealed. 

Tbe  facta  in  the  case  are  tbat  tbe  plaln- 
tltl  was  a  married  woman  when  abe  went 
to  live  with  Llula.  Sbe  was  married  to 
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one  Danker,  and  three  weeks  thereafter 
took  np  with  lilula.  Her  hnsbandwaB 
Urlng  In  New  Orlenna  at  tbe  time,  and 
only  a  short  dtatanca  from  the  honae 
where  she  lived  with  Llnla.  Her  hnaband 
afterwards  Jolne<l  the  Confederate  army, 
and,  It  la  believed,  was  killed  or  died  In 
the  service  of  theCoofederate  government. 
He  never,  after  be  Joined  the  army,  re- 
turned to  the  city  of  New  Orleans.  Llnla 
lived  with  tbe  plaintiff  ontll  three  and  a 
half  years  before  he  died.  After  his  sepa- 
ration from  her.  he  paid  her  regalarly  five 
dollars  per  week.  This  amount  was  paid 
to  her  regolarly  antll  provision  was  made 
for  her  by  the  universal  legatee  nnder  tbe 
will.  She  lived  with  Llnla  as  wife,  and 
be  provided  for  her  as  such  as  liberally  as 
his  means  would  permit.  She  bruugbt  no 
money  or  property  to  the  establishment, 
and  there  is  nu  proof  that  by  her  Induetiy 
she  aided  and  assisted  In  the  acquisition 
of  property.  It  makes  no  difference,  how- 
ever. In  what  light  he  regarded  tbe  rela- 
tions bi*tween  him  and  plaintiff. 

Tbe  law  eonsidera  marriaKe  In  no  other 
view  than  as  a  civil  contract.  Article  86, 
Rev.  Civil  Code;  Cole  v.  Langley,  14  La. 
Ann.  770.  But  It  Is  a  contract  which  mast 
be  solemnised  according  to  the  rules  which 
the  Code  prescribes.  Like  all  other  con- 
tracts, it  may  be  proved  by  any  species  of 
evidence  not  prohibited  by  law,  which 
does  not  presuppose  a  higher  species  of 
evidence  within  the  power  of  the  party ; 
and  eohabltatlon,  and  the  repntatloo  of 
man  and  wife.are  presumptl  re  evidence  of 
a  preceding  marriage.  Hobdy  v.  Jones, 
3  La.  Ann.  944;  Succession  of  Hubee.  20 
La.  Ann.  97.  Bat  presumption  arlnlng 
from  facts  which  tend  to  establish  the 
solemnisation  of  the  contract  of  marriage 
Is  not  concinslve,  bnt  Is  sabject  to  be  re- 
butted by  testimony  negativing  the  fact 
of  marriage.  Phllbrick  v.  Spangler,  15 
La.  Ann.  46;  Habbell  v.  Inksteln,  7  La. 
Ann.  262.  The  plaintiff  and  her  alleged 
hosband  entered  Into  an  adulterous  con- 
nection, and  the  relation  between  the  par- 
ties wassucb  that  no  marriage  could  have 
bean  contracted  between  them  when  they 
first  assumed  tbls  relationship  to  eacn 
other.  The  fact  that  the  husband  died 
during  tbls  Illicit  connection  cannot  give 
a  character  to  it  which  it  did  not  have 
when  it  was  first  formed.  It  continued  as 
it  bad  begun.  Tbe  fact  that  he  treated 
the  plalnBtr  as  his  wife,  and  introduced 
her  as  sncb  In  the  cummnnlty,  conld  not 
destroy  or  do  away  with  the  actual  truth 
of  their  relationship.  Nor  conld  it  remove 
from  the  plaintiff  the  knowledge  that  she 
was  a  married  woman  when  she  deserted 
her  husband,  and  went  to  live  with  LIula. 
She  was  not  In  good  faith,  as  she  knew 
that  her  husband  was  living,  and  that 
sbe  could  not  become  the  wife  of  Llnla.  It 
was  not  possible  for  her  to  belmposed  up- 
on. Sbe  was  his  concubine,  and  can  as- 
sert her  rights  only  In  that  capacity. 
Where  the  relationship  of  concubinage  Is 
Incidental,  and  Is  not  the  mdtlve  and 
cause  of  the  parties  living  togethc^r,  the 
concubine  can  recover  from  the  estate  of 
tbe  deceased,  if  It  has  been  enriched  by 
her  Industry.  There  Is  a  quaul  contract 
on  tbe  part  of  the  deceased  to  make  com- 
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pensatlon.  Snccesalonol  Pereallhet>2SLa. 
Ann.  8M;  Delamour  v.  Roger,  7  La.  Ann. 

The  relation  of  concubinage  does  not 
prevent  the  concubine  from  demanding  a 
settlement  of  the  affairs  during  Its  exist- 
ence, and  a  participation  In  profits  derived 
from  capital  and  labor  which  she  contrib- 
uted, although  tbe  property  is  Immuvuhle, 
and  stands  in  tbe  name  of  tbe  deceased. 
Tbe  plaintiff  did  not  contribute  In  capital 
and  labor  to  tbe  acqaleltlon  of  the  prop- 
erty left  by  tbe  deceased.  The  adulterous 
connection  waa  the  motive  and  prima 
cause  of  the  eoncablnage.  She  was  in  fact 
the  mistress  of  Llnla,  although  he  seems 
to  have  provided  liberally  tor  her  as  wife, 
and  respected  her  as  such.  Afterthedeatb 
of  Llnla,  on  July  17,  1888,  an  agreement 
was  made  by  plaintiff  and  Luulua  Snares, 
the  universal  legatee  and  heir  of  Llula, 
by  which  the  plaintiff  received  certain 
property  of  the  succession  for  services  ren- 
dered the  deceased,  aa  a  gift  and  gratuity, 
in  full  for  all  claims  against  theanccession. 
She  has  been  placed  In  possession  of  this 
property,  and  has  collected  tbe  rents.  Al- 
leging that  the  universal  legatee  and  heir 
has  failed  to  comply  with  It,  she  rejected 
it,  and  brought  this  suit.  The  legatee  has 
not  been  put  In  default,  and  no  demand 
has  been  made  for  tbe  execution  of  tbe  deed 
tu  tbe  property.  This  agreement  is  a 
complete  estoppel  to  plaintiff's  demand. 
During  the  tliue  plaintiff  and  Llula  were 
living  together,  Llula  purchased  and 
gave  to  plaintiff  a  lottery  ticket  in  the 
Havana  Lottery  wbioh  drew  a  prize  of 
910.000,  upon  which  was  realized  92,500. 
This  ticket  Llula  collected,  and  used  the 
money.  He  collected  the  money  in  Sep- 
tember, 1SS4.  Tbe  relation  between  tbe 
parties  was  not  that  of  husband  and  wife, 
and  prescription  was  not,  therefore,  sus- 
pended. The  prescription  pleaded  by  de- 
fendant mnst  therefore  prevail.  Judg- 
ment affirmed. 

 (44  iM.  Aub.  ») 

MooBB  et  ah  v.  Lohistana  Nat.  Bank. 
(No.  10,892.) 

(Suvrwne  Court  of  Xoufotono.  Jan.  ^  180B. 
44  La.  Ann.) 

Bakkb —  C!oLLBonoii8  — AccBPTAiTca  or  Dur^ 
DsuvBBT  or  Wabbhodsi  Rbcbipt. 

1.  In  the  absence  of  Instmotlons,  the  oollect- 
ing  ageot  was  authorized  to  infer  that  tbe  ware- 
hoQse  reoeipta  were  annexed  to  the  draft  to  se- 
cure its  acoeptanoe,  and  were  to  be  auirttidered 
on  acceptance. 

9.  The  doty  of  the  coUeuting  basks  waa  to 
obtain  the  aooeptance  of  the  btU. 

8.  The  aoceptor,  being  s  purchaser,  was  enti- 
tled to  the  goods  OD  hlB  accepting  the  bill. 

4.  The  sale  was  a  credit  rale. 

6.  It  was  Dot  proven  that  the  defendant  had 
any  notice  of  aov  condition  made  to  retain  the 
warehouse  certtfloates  until  payment,  or  that  the 
insolvency  of  the  drawees  waa  immiDeut 

6.  The  tnstntction  "lOr  Mdleotlon,"  in  send- 
ing a  draft  to  a  collecting  agent,  does  not  relieve 
him  from  the  duty  of  obtaining  acceptanoeof  the 
draft,  and  the  delivery,  if  required  by  the  draw- 
ees, of  the  warehouse  certlfloates  attached. 
(Syllabus  bv  the  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Ai.beut  Voobhibb,  Judge. 

Action  by  Moore  ft  Slnnutt  against  tha 
Loalslana  National  Bank  to  recover  tlw 
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value  of  certain  property.  Jadgment  Jor 
flefeodaDt.    PlaintltfB  appeal.  ASlruied. 

W.  S.  Benedict,  for  appellante.  Branch 
K,  Miller  and  Henry  C.  .Wller,  for  appellee. 

Brbaux,  J.  This  Is  an  action  by  plaln- 
tiHu.  a  Arm  In  Philadelphia,  againat  the 
defendant,  to  recover  the  valne  of  50  bar* 
rele  of  whisky.  Bold  by  them  tu  Oppen- 
helmer  &  Co.  Thelatter  directed  the  plain- 
tifla  to  draw  on  them,  payable  In  New 
Orleans,  at  one  day's  sight,  for  the  pur- 
chase price.  The  whisky  was  In  a  bonded 
warehouse,  lor  which  plaintllte  held  certifi- 
cates. They  drew  OD  the  purchasers,  and 
attached  tbdr  wareboose  receipts,  !»• 
dorsed  by  them,  tu  the  bill,  which  was 
handed  to  the  First  National  Bank  of 
Philadelphia,  which  sent  it.  with  the  re- 
ceipts, to  the  defendant  for  collection. 
The  letter  was  brief,  and  did  not  notify 
the  colIectioK  agents  to  retain  the  receipts 
on  acceptance  of  the  draft.  In  onnipllauce 
wftb  Dsage,  the  draft  was  left  with  the 
drawees  fur ezaniinxitlon.  Itwasretamed 
by  them  with  their  acceptance,  and  they 
retained  the  warehouse  receipts.  The  ac- 
ceptors sold  these  receipts.  Tbe  dralt  was 
returned  by  the  collecting  agent  to  the 
Philadelphia  bank,  unpaid.  Plaintiffs  al- 
lege that  the  Illegal  delivery  of  the  ware- 
house certlBcates  by  the  defendant  enabled 
tbe  drawees  tu  perpetrate  a  fraud  upon 
their  riftbts.  Testimony  was  admlttedfor 
the  purpose  of  proving  the  local  usage 
aud  custom  of  collecting  banks  In  matter 
of  retaining  or  delivering,  alter  the  accept- 
ance, of  drafts,  bills  of  lading,  or  ware- 
house certificates  attached.  Two  of  the 
witnesses,  cashiers,  testified  that  It  la  the 
CDstom  of  bustiiess  bouses  to  sarrender  all 
evidences  of  ownership  annexed  to  the 
draft.  Immediately  after  Its  acceptance, 
unless  instruction  is  given  not  to  deliver 
them  before  Its  payment.  Three  other 
witnesses,  also  cashiers,  testify  that  their 
respective  banks  would  not  deliver  the 
warehouse  certificates  or  bills  of  lading 
attached,  on  the  acceptance  of  the  draft, 
unless  BO  Instructed  by  the  party  by  whom 
Bent.  The  sale  had  been  agreed  upon. 
The  remaining  conditions  to  pei'fect  it 
were  the  acceptance  of  the  draft  by  the 
drawee,  and  the  transfer  of  the  thing  sold 
Into  the  possession  of  the  buyer.  The 
seller  Is  bound  to  delirer  the  thing  which 
he  sells,  whether  sold  for  cash  or  on  credit; 
In  case  of  non-delivery,  the  seller  Is  liable 
to  damages,  II  any  be  thereby  occasioned. 
The  term  given  for  payment  will  not  re- 
lease tbe  vendor  from  bis  obligation,  un- 
less since  the  sale  the  buyer  has  become  a 
bankrupt,  or  Is  In  a  state  of  Inuolveacy. 
The  Insolvency  of  the  drawees,  at  the  time 
of  the  acceptance  of  the  drafts,  is  not  an 
iBBue  of  the  CBBe.  Tbe  allegation  and  the 
proof  do  not  ralsethat  question.  It  Is  the 
duty  of  the  collecting  agent,  Immedlately 
after  receiving  a  bill  for  collection,  tu  take 
the  steps  necessary  to  its  prompt  accept- 
ance, and.  If  the  Instrument  be  not  ac- 
cepted, he  must  take  tbe  necessary  step 
to  fix  the  liability  of  the  drawee.  It  he 
fallB,  he  becomes  liable.  In  order  tu  ob- 
tain the  acceptance  of  the  drawee,  Btaould 
be  decline,  unlem  there  are  conditions  to 
the  contrary,  of  which  be  la  advised,  be 
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must  ddiver  tbe  warehooee  receipts  at- 
tached. If  be  retains  them,  be  falls  to 
make  the  delivery  of  the  property  the 
seller  is  bound  to  make.  He  retains  tbe 
property  without  any  Instructions  from 
the  seller.  Without  delivery  of  the  prop- 
erty, the  drawee's  acceptance  would  be 
without  consideration,  and  his  draft 
would  be  placed  in  commerce  without  blB 
having  received  anything.  The  accept- 
nnce  of  tbe  draft  makes  the  drawee  the 
principal  debtor.  As  this  draft  was  made 
payable  one  day  aftersight,  with  the  three 
days  of  grare.  It  was  demandahle,  as  to 
its  payment,  in  four  days.  It  was  not  a 
cash  sale;  tbe  records  do  notdlsclose  that 
tbecontractlmplled  a  sale  forcasb.  Plabi- 
tltfs'  counsel  argnes  as  if  It  was  an  una- 
voidable inference,  that  should  have  con- 
trolled tbe  action  of  the  defendant.  The 
general  purpose  of  the  law  of  nexotlable 
paper  and  the  good  of  commerce  require 
exactness  and  certainty.  The  contract  i» 
well  defined.  It  must  beezecutedprompt- 
ly  and  accurately.  A  sale  on  credit  will 
not  give  rise  to  tbe  presumption  of  any  In- 
tended cash  sale. 

The  restricted  Indorsement  Is  relied  up- 
on by  plalntins.  The  Indorsement  "fur 
collection  "  does  not  pass  the  title  or  the 
right  to  the  proceeds  of  thf>  paper,  but  it 
makes  tbe  Indorsee  or  collecting  agent  tbe 
trustee  of  the  holder,  and  as  snch  he  can- 
not be  rendered  liable  If  he  conipliea  with 
an  agreement  made  manifest  by  tbe  con- 
tract. From  Tiedman  on  Commercial 
Paper  (page  494)  we  copy;  "But  where 
tbe  bill  of  exchange  Is  payable  in  the  fut* 
ure,  in  absence  of  special  agreement,  the 
bill  of  lading  1b  to  be  ddlvered  to  tbe  ven- 
dee upon  his  acceptance  of  tbe  bill  of  ex- 
change according  to  its  tenor,  and  tbe 
bolder  cannot  Insist  upon  holding  It  until 
the  bin  of  exchange  Is  paid.  The  drawee 
of  the  bill  of  exchange  may  refuse  to  ac- 
cept, unless  the  bill  of  lading  Is  sarren- 
dered  to  him. "  It  was  held  in  National 
Bank  T.  Merchants'  Bank,  fil  V.  S.  92,— 
an  analogooB  case.— that,  In  the  absence 
of  fuBtrnctions,  the  plaintiff  In  error  was 
Justifiable  in  having  surrendered  the  blU 
of  lading  annexed  to  the  bill  of  accept- 
ance. It  Is  difficult  to  conceive  of  any 
other  meaning  of  the  bill.  We  abbreviate 
from  that  opinion:  If  the  drawee  had 
given  a  promissory  note  for  the  goods, 
payable  at  tbe  expiration  of  tbe  stipulat- 
ed credit,  It  Is  clear  that  tbe  vendor  could 
not  retain  possession  of  tbe  property, 
after  receiving  tbe  note  for  the  price.  The 
consideration  of  the  sale  is  the  note.  The 
acceptor  of  a  hill  of  exchange  stands  in 
the  same  position  as  tbe  maker  of  a  prom- 
issory note.  If  be  is  denied  possession 
nntlt  payment,  the  transaction  ceases  to 
be  what  It  was  intended,  and  is  converted 
into  a  cash  sale.  Tbe  purchaser  of  prop- 
erty on  credit  has  a  right  to  immediate 
possession,  unless  there  be  a  special  agree- 
ment tbat  It  shall  be  retained  by  the  ven- 
dor. Buch  an  agreement  Is  not  to  be  pre- 
sumed. Tbe  collecting  agent  has  no  right 
to  assume  that  the  vendee's  term  of  credit 
expiree  before  he  has  the  goods,  and  n- 
quire  him  to  accept  the  vendor's  draft, 
and  only  upon  his  engagement  to  ddlver 
at  a  future  time.  With  reforence  to  the 
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aatborlty  of  the  agent,  who  was  Intrust- 
ed (an  was  tbe  agent  in  the  caHe  at  bar) 
with  a  draft  "fur  colleetton,"  the  court 
holds  tbatthelDstrnctloDiueanB  almply  to 
rebut  the  inference  from  the  indoraement 
that  tbe  agent  iB  the  owner  of  tbe  draft; 
tbat  tbe  Ins trnctlonB  were  to  coltecc  tbe 
money;  aad.  if  tbe  drawee  Is  not  bound 
to  accept  without  surrender,  tt  is  tbe  duty 
of  tbe  agent  to  make  tbe  anrrender.  "The 
drafts  were  all  time  drafts."  One  waa 
drawn  at  sight;  bat  In  Massachaeetts, 
aaya  the  court,  soch  drafts  are  entitled  to 
grace,  and  InconBequence  the  court  clasRes 
it  as  a  **  time  draft. "  In  Laofear  t.  BIosb- 
man,  1  La.  Ann.  148,  It  waa  decided  that 
tbe  bolder  of  a  bill  of  exchange  cannot,  lu 
tbe  absence  uf  proof  ul  any  local  usage  tu 
the  contrai7,  or  of  tbe  linmlDent  Insolv- 
ency of  the  drawee,  require  tbe  latter  to 
accept  tbe  bill  of  exchange,  and  be,  as 
holder,  retain  the  bill  of  lading  attached. 
This  decision  Is  favorably  commented  up- 
on by  Jaatlce  Stbo.no,  tbe  organ  uf  the 
conrt.  In  tlie  case  to  which  we  have  Just 
rtferred.  It  is  pleaded  that  plalntitna' 
claim  la  enstalned  by  tbe  local  custom  of 
merchants,  and  testimony  was  heard  In 
support  of  tbe  plea.  The  principle  upon 
which  such  evidence  Is  to  be  considered  la 
that  tbe  parties  meant,  when  they  sent 
the  draft,  to  let  tbe  collecting  bank  follow 
the  local  custom  and  usage,  and  that, 
therefore,  Instructions  were  uunecessary 
It  la  notproTen  thatplalutllfa  knewof  any 
BDch  local  usage  and  cnstom,  norls  It  at 
all  manifest  that  there  Is  any  local  custom 
as  contended  by  plaintiffs.  Analysln  of 
the  testimony  leads  to  thecouclasioa  tbat 
It  Is  not  cnstomary  to  retain  warehouse 
receipts  and  bills  of  lading  attached  to 
time  drafts,  after  acceptance.  Tbe  Indt- 
Tidual  Instances  proven  do  not  have  tbe 
force  of  custom.  They  are  not  the  result 
of  acts  repeated,**  which  baveacqalred  the 
force  of  a  tacit  and  common  consent," 
Civil  Code,  art.  8.  It  Is  not  the  nettled 
custom.  If  it  were.  It  would  be  Inconsist- 
ent with  Jurisprudence  established  by  a 
nnmberol  trustworthy  decisions  wblcb  ex- 
clude sucta  a  custom.  The  Judgment  ap- 
pealed from  Is  affirmed,  at  plaintiffs' costs. 

m  I*.  Ann.  108) 

State  t.  Lyons  et  ah  (No.  10,940.) 

(Supreme  Court  of  LouUiana.  Sam.  4, 1802. 
44  La.  AjoL) 

BxAHnrAUOH  OF  WiTXESBBs  —  RsBmrnce  Tbbti- 

MONT. 

1.  After  tbe  testimony  in  chief  for  tbe  state 
and  tbe  defense  had  been  taken,  and  a  witness 
for  the  state  bud  testified  Inrebattal,  tbe  defend- 
ant did  not  have  the  legal  right  to  offer  wit- 
neans  to  rebat  tbe  testimoDy  given  in  rebattal 
by  the  state,  onleas  in  ameptional  oases. 

9.  It  is  a  matter  in  the  dlacretion  of  tbe 
jadge.    It  was  a  privilege  aalEsd,  wbioh  tbe 
conrt  oould  refuse. 
(SyUabus  by  Uie  Court.) 

Appeal  from  district  conrt,  parish  of 
Acadia:  Edward  T.  Lewis,  Judge. 

Indictment  against  James  Lyons,  Moses 
Wilson,  and  iikott  Wilson,  for  n>bbery. 
Lyons  and  Scott  Wilson  were  convicted, 
and  appeal.  Affirmed. 

Walter  H.  Rogers,  Atty.  Gen.,  lor  tbe 
State, 


Brradx,  J.  James  Lyons.  Moses  Wil- 
son, and  Scott  Wilson  were  Indicted  tor 
robbery.  Scott  Wilson  and  James  Lyons 
were  convicted,  and  from  a  lodgment 
sentencing  them  to  seven  years*  imprison- 
ment in  the  penitentiary  they  prosecute 
this  appeal.  Tbe  case  comes  up  on  one  bill 
of  exceptions.  During  the  progress  of  the 
trial  a  DoUe  prosequi  wae  entered  as  to 
Moses  Wilson.  Subsequently  be  was  called 
to  the  witness  stand  as  a  state  witness, 
and  testified  in  chief  tbat  be  was  not  pres- 
ent at  tbe  robbery  charged  in  tbe  indict- 
ments, and  did  not  participate  in  the 
crime  charged.  After  this  witness  bad 
been  examined,  the  accused,  in  rebuttal  uf 
said  testimony,  called  the  prosecuting 
witness — the  one  upon  whom  It  was 
charged  the  robbery  bad  been  committed 
~-for  the  purpose  m  sbowlng  tbat  Moses 
WlisOD  was  present,  and  assisted  in  rob- 
bing witness,  and  that  he  had  sworn 
falsely.  The  witness  was  not  permitted 
to  answer  tbe  questions  propounded. 
Tbe  defendants,  through  counsel,  reserved 
a  bill  on  tbe  ground  that  tbe  testimony 
was  admissible,  as  It  was  In  rebuttal. 
Tbe  trial  Judge's  statement  shows  that 
the  state  had  closed  its  case  in  chief 
against  all  of  the  accused;  tbat  tbe  ac- 
cused bad  testifled  and  closed  their  case; 
that  it  was  at  tbat  time  the  district  at- 
torney entered  a  nolle  prosequi  as  to 
Moses  Wilson,  one  of  the  defendants,  and 
placed  him  on  tbe  stand  as  a  witness  tor 
the  state  in  rebuttal  ut  tbe  evidence  given 
by  the  other  two  detendants;  tbat  after 
be  had  testifled  the  detendants  called  the 
prosecuting  witness  for  tbe  purpose  of 
Impeaching  the  testimony  of  Moses  Wil- 
son; tbat  the  witness  bad  stateil  three  or 
tour  times  In  his  examination  in  chief  that 
Moses  Wilson  was  present,  and  took  part 
In  committing  tbe  robbery;  tbat  the  con- 
tradiction waa  plain;  and  the  witness 
was  questioned,  says  the  trial  Judge,  for 
no  other  purpose  than  to  make  him  repeat 
a  declaration  he  had  previously  made 
several  times  before  the  Jury,  and  that  it 
was  not  in  rebuttal,  but  a  useless  repe- 
tition of  the  testimony.  The  defendants 
had  no  legal  right  to  examine  witnesses 
for  the  purpose  of  rebutting  tbe  testimony 
given  in  rebuttal  by  the  state.  Tbe  trial 
Judge  properly  exercised  tbe  discretion 
with  which  be  fs  intrusted.  Tbe  defend- 
ants have  mit  been  deprived  of  any  of  their 
legal  rights  by  retnstng  to  hear  evidence 
already  heard.  Tbe  ncuusod  have  not 
shown  any  grronnd  upon  which  they  can 
be  relieved.  Judgment  affirmed. 


(44  I«.  Ann.  SB) 

State  t.  Clksi.  (No.  10.890.) 

(Suorems  Court  qf  Louisiana.  Jon.  4, 18981 
44  La.  Ann.) 

OancnoTiB  to  JoRisDioriozr— Rsvisw  on  apfbaz* 

1.  In  case  tbe  record  discloses  tbat  tbeie  was 
raised  in  a  recorder's  court  no  contestation  as 
to  tbe  Jorlsdiotlonol  tbe  court,  nor  as  to  tbe  con- 
Btitutionali^  or  legally  of  the  city  ordlnanoe  on- 
der  which  the  appellant  is  proseouted,  tbe  appel- 
late Jurisdiction  of  this  conrt  does  not  attach. 

3.  In  the  absence  from  the  transcript  of  tbe 
city  ordinance  Involved,  this  court  has  no  power 
to  revise  the  Jadgmeut  appealed  from. 
(SvUobus  by  the  Court.} 
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AppeftI  from  recorder't  court  of  New  Or- 
leans; SviTB,  Judge. 

FroaecatloD  airaioBt  Frank  ClesI  for  selN 
log  ffooda  wltlun  the  prohibited  rudlue 
fn  m  a  public  market. .  From  a  Judgment 
on  coivlctfon  be  appeals.  Affirmed. 

Tbomaa  F.  AfaAer.for  appellant.  Henry 
Renabaw,  Asst.  City  Atty.,  and  Carleton 
Huat,  City  Atty.,  for  tbe  City  ot  New  Or- 
leans. 

Watkins,  3*  Defendant  being  ebarged 
wltli  selling  and  peddling  goods  wltbln 
the  prohibited  radius  from  a  pnbllc  mar- 
ket of  the  city,  and  having  l>een  duly  cun- 
Ticted  and  sentenced  to  pay  a  tine  of  flO. 
or,  Id  default  thereof,  to  be  Imprisoned  20 
days  la  the  parish  prison,  prosecutes  tbe 
present  appeal  therefrom.  The  prosecn- 
non  arisea  oudor  the  provislona  of  city  or^ 
dlnance  No.  4,274,  relative  to  peddling 
within  six  squares  ot  tbe  pnbllc  markets, 
and  it  was  commenced  and  prosecnted  In 
tbe  name  ot  the  state.  Tbe  affidavit  Is 
lo  tbe  nsual  form.  Tbe  defendant  ap- 
peared, and  filed  a  demnrrer  and  excep- 
tion to  tbe  proceedings,  on  tbe  following 
grounds,  rU.:  (1)  That  the  prosecuting 
witness  Is  not  authurlied  by  any  law  or 
ordinance  to  represent  the  city  of  New  Or- 
leans, wherein  said  city  Is  an  Interested 

fiarty,  nor  the  right  to  sue  for  tbe  en- 
orcement  ot  the  ordinances  ot  the  city; 
<2)  that  the  ordinance  under  which  the 
prosecotlon  Is  taken  provides  who  are  tbe 

firoper  ofDcera  to  conduct  the  proceedings 
or  Ita  violation ;  (S)  that  he  is  not  a  ped- 
']ler,  either  within  the  spirit  or  the  letter 
of  the  ordinance  4274 ;  (4)  that  bis  prose- 
cution, by  an  nuauthoriied  person  under 
this  ordinance,  violates  artlclelot  the  con- 
■titutlon;  (6)  tbat  said  ordinance  la  "nn- 
reasonable,  and  •  *  »  not  Impartial." 
It  appears  from  the  foregoing  that  In  the 
court  below  there  was  no  contestatlcn  as 
to  tbe  Jurisdiction  of  the  court,  or  as  to 
the  constltntlonallty  or  l^allty  of  tbe  or- 
dinance, for  a  violation  ot  which  he  Is  be- 
ing proBccnted.  In  State  v.  Tsnl  Ho,  37 
La.  Ann.  60,  this  court  said:  **It  Is  ob- 
vious that  tbe ''contestation**  referred  to 
In  the  constitution  must  have  existed  In 
the  lower  conrt,  and  the  fact  ot  Its  exist- 
ence mnst  affirmatively  appear  on  tbe  face 
of  the  record.  *  The  same  principle  la  rec- 
ognised Id  City  of  New  Orleans  v.  Hill,  32 
La.  Ann.  1161.  The  converse  of  tbesame 
ta  annonneed  In  State  v.  Marpby,  41  La. 
Ann.  BS6, 6  Sooth.  Bep.  816.  This  being 
tbe  case,  defendant  has  disclosed  no  ap- 
pealable Interest  In  tbe  premises.  Fur- 
thermore, the  city  ordinance  nnder  which 
tbe  defendant  is  prosecuted  was  not  offered 
In  evidence  in  the  court  below,  and  was 
not  Incorporated  In  the  record  brought 
op  here ;  hence,  If  the  case  was  Jnrlsidic- 
tionally  well  groonded,  this  court  Is 
powerless  to  revise  the  Judgment  appealed 
from  in  Its  absence.  It  has  so  decide 
ed  frequently.  City  of  New  Orleans  v. 
Hill,  32  La.  Ann.1161 :  City  of  New  Orieans 
T.  Labatt.  83  La.  Ann.  107.  But  It  ap- 
pears, from  an  examination  of  an  exparte 
motion  filed  In  this  conrt  by  eonnsel  tor 
tbe  app^lantslnce  the  date  of  snbmlsslon, 
that  tbe  ordluanee  Is  now  presented  for 
oar  cunslderatlon.    It  woold  be  alto- 


gether Irregular  to  take  any  notice  ot  It 
without  resort  being  bad  to  eerttorurl, 
and  In  tbe  absence  of  a  consent  obtained 
from  the  appellie.  ThHte  Is  nothing  left 
for  us  to  do  bot  to  afflrm  the  Jodgment 
appealed  from,  and  it  la  so  ordered. 

'  (44  La.  Ann.  W» 

Snecesslon  of  Habvict  et  at.  ▼.  Habtbt 

9tal.  (No.  10,775.  )i 
(Suttrans  Cmart  of  LouMana.  Nov.  80^  188L 

Aaaoowian  n  TirK»— Paasoaonov— WAivaa 

ov  MOTtox  TO  ntsxne. 

1.  In  ease  an  appellant  proourea  eerttoran 
and  brings  np  documents  in  tbe  origin^  whlo> 
are  missing  from  the  transoript,  and  also  a  snp- 
plemeatal  transoript,  dnring  the  pendeaoy  of  ap- 
pellee's motion  to  dismiss,  and  nnder  a  reservip 
tion  bv  the  oonrt,  the  motion  wiU  be  denied,  isr 
■smnoh  as  anoli  records  satisfy  all  of  ttie  appel- 
lee's reasonable  reqalrements. 

9.  Where  the  objeotion  taken  la  that  a 
transcript  of  appeal  improperly  Inolndas  two  dif- 
ferent and  distinct  records,  inoomnatlble  witk 
each  otber.  It  will  not  be  entertained,  the  tran- 
■eriptdiaolodlngtheaamiilatloa  of  the  twooaoaes 
in  the  distriot  ooort  by  oona«it, 

OH  THE  HBBITS. 

HotwIthatandtDg  tbe  action  of  an  emanol 
pated  minor  against  her  totor,  respecting  acts  erf 
tutorship,  is  prescribed  by  four  years,  to  b^s 
from  the  date  of  his  majority,  if  the  tutor  take 
the  initiative,  and  file  an  account  of  bis  acts  ol 
tutorship,  to  which  his  former  ward  makes  op- 

gsltion,  the  plea  cannot  be  made  available  to 
e  tntor.   In  saoh  case  the  accountant's  act.  In 
anbmittlng  hia  eestion  to  Judicial  investigatitni 
and  Judgment,  Is  tantamount  to  an  abandonment 
of  the  benefit  of  the  bar  of  the  statnta; 
iSyUabiu  by  the  Court) 

Appeal  from  dvll  district  conrt,  parish 
of  OrleBDs;  alhert  Voorbies,  Judge. 

Mary  Harvey,  as  tutrix  of  the  snccea- 
Blon  of  Harry  Harvey,  deceased,  filed  her 
final  account,  to  which  J.  J.  CuUigan,  as 
tutor  ot  his  minor  children,  made  opposi- 
tion. To  this  opposition  tbe  tutrix  and 
her  soil  Harry  Harvey  filed  a  plea  ot  pro- 
scription. Judgment  sustaining  the  plea. 
Suit  by  Mary  Harvey  against  William 
Harvey  and  others  tor  partition.  Oppo- 
sition by  defendant  J.  J.  Cnlllgan,  as  tu- 
tor. Judgment  tor  plaintiff.  From  tlw 
two  Judgments  Cnlllgan  appeals,  fie- 
vereed,  and  rehearing  refused. 

B.  R.  Forman,  tor  appellant.  Qibaon 
A  Hall  and  R.  L,  TuWa,  for  appellees. 

ON  UOnOff  TO  DIBH1B8  APPBAZ. 

Watkinb,  J.  The  gronnds  assigned  ara: 

(I)  That  tbe  transcript  is  insnfflclent  and 
Incomplete,  not  containing  many  of  the 
moat  Important  documents  filed  In  and 
need  by  tbe  lower  conrt  on  tbe  trial,  and 
which  are  essential  to  a  trial  ot  the  case  in 
this  roart  on  appeal;  (2)  that  the  tran- 
script contains  two  different  and  an- 
tagonistic cases,  which  should  have  been 
bronght  np  separately. 

Since  the  filing  ot  the  motion  to  dismiss 
appeal,  und^r  a  special  reserve  by  this 
court,  counsel  for  app<>llant  procured  cer- 
tiorari, and  thereunder  bus  brought  np  a 
sapplemental  transcript,  said  to  contain 
the  missing  documents.  He  bas  also 
brought  up  in  the  original  a  large  bundle 

■Eshesrlnff  reftuad,  Jai  uaj  18,  UNl 
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of  papers  from  tbe  ales  ot  the  cItII  district 
coart,  as  an  additional  supplement  to  tbe 
transcript.  An  tbe  case  Is  undisposed  of, 
«nd  the  prodnetlon  of  these  copies  and 
orlfflDalB  appears  to  satlHfyall  tbe  reason- 
able TeqniremeutB  otthe  appellee'ti  motion, 
this  in'oaod  may  be  dlamlsaed  without  fur- 
ther coDftideratlou. 

Od  tbe  other  branch  of  the  motion  It 
will  suffice  to  state  that  the  two  canes,  re- 
spectirely  entitled.  In  the  cItU  district 
court,  "Succession  of  Harry  Harvey,  N(>. 
19,6U8,"  and  "Mary  Harvey  v.  Harry  Har- 
vey, Wm.  H.Harvey,  et  als..  No.  20.017, " 
which  are  included  in  one  transcript,  are 
germane  to  each  other,  and  forni  essential 
parts  of  identically  the  s;ime  litigation. 
Tbe  original  salt  was  lor  a  partition  of  the 
succession  ol  Harry  Harvey  between  the 
sUrriving  widow  and  heirs  of  deceased. 
The  other  proceeding  la  merely  a  demand 
by  the  tutor  of  certain  of  tbe  grandchil- 
dren upon  the  grandmother  fur  an  ac- 
counting and  settlement  of  the  proceeds 
of  property  sold,  rents  and  revennes  col- 
lected,  and  of  his  disposition  of  certain 
movables,  itft  In  posseeslon.  the  aggre- 
gate value  of  which  Is  placed  at  some 
$43,000.  It  appears  that  the  Succession  ot 
Harrey,  No.  19,508,  was  allotted  to  divis- 
ion B,  and  the  partition  suit  was  Improp- 
erly allotted  to  division  C,  and  by  consent 
of  parties  the  latter  was  transferred  to 
division  £,  and  thereafter  all  pruceedlugs 
warn  eondneted  before  division  E  under 
double  titles  and  numbers,  as  ons  case, 
and  without  objection.  On  this  state  of 
facts,  we  are  of  opinion  that  thetranacript 
was  correctly  made  and  brought  up, 
and  would  have  been  defective  otherwise. 
Tascocu  V.  Woodward,  36  La.  Ann.  6^ 
Motion  denied. 

OK  THR  HBRira. 

Harry  Harvey  died  In  April  of  1872. 
leaving  Mary  Harvey,  bis  widow,  surviv- 
ing, and  seven  children,  only  one  of  whom, 
Josephine,  was  ot  full  age,  and  who  subse- 

auently  married.  'VTIIIIam  F.  Blakemure, 
eeeaeed.  left  a  will,  In  which  be  be- 
gneatbed  In  favor  of  his  widow  and  seven 
children  all  of  Ills  property,  share  and 
ahare  alike.  In  the  will  no  designation 
of  an  executor  was  mads,  and  there  was 
no  dative  testamentary  executor  ap- 
pointed. The  widow  qnallfled  as  natural 
tutrix,  and,  as  snch,  administered  the  suc- 
cession of  tbe  deceased,  after  having 
caused  the  last  will  of  her  husband  to  be 

Srobated.  No  account  ot  ber  geatlon  waa 
led  until  January  1, 1887,  at  which  time 
her  joongest  child,  Harry,  became  of  tull 
age.  Tbat  was  a  flnal  account,  or  pur- 
ported to  be;  and  un  thelOtbof  June,  1888, 
she  filed  a  supplemental  account.  Mrs. 
Harvey's  daughter  Alice  married  J.  J. 
Culllgan  on  June  16, 18S1.  and  died  In  1886, 
leaving  her  husband  and  two  minor  chil- 
dren surviving.  She  came  of  full  age  on 
the  loth  of  January,  1875,  five  years  before 
her  marriage,  and  two  years  atter  her 
tatber'a  death.  Representing  his  two  sur- 
viving children, — grandchildren  of  Mary 
and  Harry  Harvey.— Culllgan,  tutor,  op- 
posed tbettrstaccounton  variousgrounds; 
alt  of  the  other  bdrs  baring  consented  to 
their  mother's  managemeot,  admlnlstra- 


tlon,  and  account.  During  all  ot  tboee 
years  Alice  Harvey  reelded  In  and  made 
the  family  domicile  her  home  until  a  year 
had  elapsed  after  ber  mandage.  During 
this  time  Hhe  apparently  acquiesced  in  all 
that  her  mother  had  done,  and  she  waa 
furnished  from  the  revenues  and  resournes 
of  tbe  common  property  the  means  of  sup- 
port and  a  livelihood.  In  1879,  nearly  four 
years  after  she  became  of  uge.  she  volun- 
tarily Joined  the  other  children  and  ber 
mother  In  an  act  ot  sale  ot  a  piece  of  tbe 
conamou  property,  in  orderto  raise  money 
wherewith  to  pay  taxes  and  debts  in- 
curred In  thu  support  of  the  family,  beraelf 
among  the  number.  To  the  opposition  ot 
Culllgan,  tutor,  to  the  original  accouiit,  a 
plea  of  four  yeara*  prescription  waa  filed 
by  Mrs.  Mary  Harvey,  acountant,  and 
Harry  Harvey.  There  was  Judgment  sus- 
taining this  plea  of  prescription,  and  the 
supplemental  account,  not  having  been 
opposed;  wua  duly  homologated,  as  of 
course.  Widow  Mary  Harvey  brought  a 
suit  tor  a  partition  of  the  common  prop, 
erty.  on  tbe  28tta  of  January,  1887,  to 
which  all  of  the  children  consented:  the 
tutor,  Cnlllgan.  alone  making  opposition. 
This  suit  was  subsequently  trannerred  to 
the  mortaaria.  There  was  a  Judgment 
awnrding  a  partition,  and  Culllgan,  tntor, 
made  opposition  to  Its  homologation; 
but  it  wos  unavailing.  The  property  was 
sold  tor  the  purpose  ot  ettectlng  a  parti- 
tion, and  tbe  proceeds  ot  sale  were  depos- 
ited In  bank,  to  await  the  Issue.  Those 
are  the  two  Judgments  from  which  Culll- 
gan, tutor,  baa  appealed. 

In  regard  to  the  prescription  of  four 
years,  the  claim  of  the  exceptants  Is  tbat 
Alice  Harvey  survived  her  lather's  death, 
in  1872;  became  of  tull  age  on  the  lOtb  ot 
January,  1876;  was  married  on  the  loth 
of  June,  1881 ;  and  died  on  the  10th  ot  Sep- 
tember, 1886;  hence,  the  two  children  bom 
of  that  marriage  Inherited  her  aucoesslon 
as  beneficiary  helm,  and  ancceeded  to  her 
rights.  Just  In  the  aame  altnatlon  tbey 
were  In  at  her  death;  they  participating 
In  their  grandfather's  succession  by  repre- 
sentation. Rev.  Civil  Code,  art.  894  et 
aeq.  The  plea  Is  urged  against  the  oppo- 
sition of  Culllgan,  tutor,  as  the  legal  repre- 
sentative ot  Alice  Harvey,  his  deceased 
wife,  treating  her  as  an  emancipated 
minor,  of  whom  his  minor  children  were 
only  repreaentatlvee.  The  article  of  the 
Code  relied  upon  as  sustaining  the  plea  Is 
couched  In  the  following  words,  to-wlt: 
"The  action  ot  tbe  minor  against  his  tn- 
tor, respecting  tbe  ants  of  bis  tutorship, 
la  prescribed  by  four  years,  to  begin  from 
the  date  of  his  majority. "  Rev.  Civil  Code, 
art.  362.  While  an  opposition  to  an  ac- 
count Is  not  an  action,  but  an  answer, 
yet,  as  the  plea  of  tbe  accountant  has 
treated  It  as  such,  for  the  porpose  of  ar- 
gument we  may  so  consider  It.  Essen- 
nally,  the  account  and  opposition. consid- 
ered together,  constitute  an  action  "re- 
specting the  acts  of  the  tutorship. "  This 
action  was  instituted  long  since  the  expi- 
ration ot  the  four-yejir  limit,  counting 
from  the  date  of  the  majority  of  Alice  Har- 
vey, mother  of  opponents.  It  was  during 
the  progress  of  the  trial  of  the  account 
tbat  Ura.  Harvfliy  tendered  the  plea  ot  four 
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yean*  preBcrlpttoii.  The  contention  ol 
the  opponent  Is  that,  while  the  tutrix  of 

an  emancipated  minor  cannot  be  com- 
pelled  tu  render  an  account  "respecting 
the  acts  of  her  tutorship  after  the  lapse 
of  four  years,  to  hefc^n  from  the  date  uf 
her  majority, "  yet,  U  such  tutrix  does  file 
an  account.  In  which  she  deals  itlth  the 
acta  ol  her  tutorship,  and  It  Is  opposed 
by  the  ward,  she  Is  Judicially  estopped, 
at  this  stage  of  the  proceedings,  from 
availlug  herself  of  this  prescription.  The 
learned  Judge  of  the  lower  court  main- 
tained the  plea,  but  we  cannot  concur  In 
his  ruling.  As  there  appears  to  be  no  case 
in  which  the  question  has  been  adjudicat- 
ed, be  evidently  treated  It  as  rra  nova,  as 
we  shall  be  necessitated  to  do.  To  sustain 
the  plea  of  the  accountant,  under  existing 
eircnm stances,  would,  In  our  opinion,  be 
equivalent  to  allowing  her  to  first  Inau- 
gurate a  Judicial  proceeding,  and.  finding 
It  opposed,  to  defeat  any  Investigiltlon,  by 
use  of  the  bar  of  prescrlptiun.  This  she 
evidently  cannot  be  permitted  to  do.  The 
doctrine,  which  permits  one  to  employ  as  a 
shield  that  which hecannotuseasasword, 
would,  in  this  manner,be  reversed, so  as  to 
allow  an  accuuutant  to  use  as  a  sword  that 
which  she  cannot  employ  as  a  shield.  If, 
however. the  plea  should  be  maintained.lt 
would  only  cat  off  Inquiry  In  respect  to 
the  acts  of  Mrs.  Harvey  as  tutrix  between 
the  year  1872,  when  Mr.  Harvey  died,  aod 
1875,  when  Allen  became  ot  age;  because 
since  then  Mrs.  Rarvey  has  possessed  and 
administered  the  common  properly,  for 
which  she  must  account  in  the  partition 
suit.  By  remanding  the  case,  the  whole 
matter  can  be  tried  and  decided  together. 
It  Is  therefore  ordered  and  decreed  that 
both  Judgments  appeuledfrom  be  annulled 
and  reversed ;  that  the  plea  of  four  years' 

Breecrlptlon  be  avoided;  and  the  whole 
ttgatlon  remanded  for  further  and  final 
disposition  and  decree;  the  costs  of  ap- 
peal to  be  taxed  against  the  succession, 
and  other  costs  to  await  the  final  termi- 
nation of  the  litigation. 


(M  La.  Ann.  1g)  ' 

Bnccearions  of  Thexr  et  al.   (No.  10,905.) 

(Supreme  Cmurt  of  Iroulttano.  Jan.  4,  1892. 
41  La.  Ann.) 

JimiOLU.  BAUB— jDRISDIOnON  OT  CODBT— 'DlBFDT- 
DTO  RbCOSDS. 

It  has  long  been  the  settled  Jmispradeoce 
of  this  court  that  a  purchaser  at  a  ludicial  sale 
iB  held  bound  to  look  to  the  luriadiotioD  of  the 
oonrt  granting  the  order  of  sale,  but  the  tmtb  of 
the  record  concerning  matters  within  Its  ]url»- 
dlctioD  oannot  be  disputed;  and  It  has  been  sanc- 
tioned in  maoy  recent  oases,  and  must  be  ad- 
hered to  as  a  rule  of  proper^. 
(SuUalnu  by  the  Oouirt.} 

Appeal  from  dvll  district  eonrt,  parish 
of  Orleans;  Albert  Voorhies,  .Tudge. 

Successions  of  Auguste  Thezeand  Marcel 
These,  deceased,  consolidated.  On  sale  ot 
the  property  it  was  adjudicated  to  George 
Stek,  who  declined  to  accept  title,  and 
was  ruled  to  show  cause  why  he  should 
not  comply  with  the  adjudication.  His 
objections  being  adjudged  untenable,  he 
appeals.  Judgment  afflrmed. 

ibveat  J,  Weack,  for  appelant.  Augua- 
Uu  fieriisa,  for  appellee. 


W ATKINS.  J.  Aagnste  Then  and  Mar- 
cel These,  being  Joint  owners  of  the  lot 

and  property,  with  improvements,  slv 
uated  at  No.  308  Decatur  street,  city 
ot  New  Orleans,  a  one-half  undivided 
interest  was  inventoried  In  each  of 
their  succeBslons.  which  were  separately 
administered,— one  by  an  executor,  and 
the  other  by  an   administrator.  Upon 

f>roper  representations  ot  the  reapeetlva 
egal  representatives  of  said  succesalons, 
the  proper  Jndge  granted  two  separate  or- 
ders tor  the  sale  of  said  respective  interests 
In  said  property,  to  pay  debts  of  said  sue- 
cessions;  said  sales  being  fixed  for  the 
same  date,  and  were  to  be  made  on  like 
terms.  Subsequently  the  two  mortumrim 
were  cumnlated,  and  afterwards  treated 
and  dealt  with  as  one  succession;  and  In 
this  situation  the  sale  was  made,  and  the 
property  adjudicated  to  George  Sick,  at 
the  price  of  f3,400.  He  having  declined  to 
accept  title,  said  representatives  ruled 
him  to  show  cause  why  he  should  not 
comply  with  the  terms  of  the  adjudica- 
tion ;  and  on  the  trial,  hia  objections  being 
found  and  adjudged  nutenable,  said  adja- 
dicatee  has  appealed.  The  grounds  relied 
upon  by  defendant  in  rule  are  that  cbe 
said  successions,  nor  either  of  them,  owed 
any  debts,  and  there  was  no  necessity  for 
either  an  adralnlst ration  thereof  orfor  the 
saleot  said  property.  As  a  faet  tt  ap- 
pears that  the  public  administrator  peti- 
tioned the  court  to  be  appninted  adminis- 
trator of  one  of  said  successions  and 
dative  testamentary  executor  of  theother. 
That  this  application  was  opposed  by 
Henry  Theze,  an  heir  of  deceased;  the 
ground  ot  his  resistance  being  that  said 
deceased,  nor  their  successions,  owed  any 
debts,  and  there  was  no  necesdty  for  an 
administration  thereof;  and,  If  an  admin- 
istration WHS  deemed  necesanry. opponent 
was  entitled  to  be  preferred  In  receiving 
appointment.  His  opposition  appears  to 
have  been  overruled  on  the  ground  first 
stated,  and  sustained  on  the  other;  he 
having  been  qualified  and  confirmed,  and 
Is  now  acting  as  administrator  and  ex- 
ecutor. As  the  proceedings  appear  to 
have  been  perfectly  regular,  and  an  the 
court  evidently  had  jurisdiction  of  the  res, 
the  objections  of  the  adjudlcatee  do  not 
appear  to  be  Jurisdictional  and  are  there- 
fore unavailing  to  him.  Webave  sodecld- 
ed  In  many  cases.  It  has  long  been  the 
settled  Jurisprudence  ol  this  eonrt  that  a 
purchaser  at  ajudicial  sale  la  held  bound  to 
^luok  to  the  Jurisdiction  of  the  court 
granting  the  order  of  sale,  hot  the  truth 
of  the  record  concerning  matters  within 
its  Jarlsdlctlon  cannot  be  disputed.  ** 
Graham's  Heirs  v^  Gibson,  14  La. 146;  Ball 
V.  Ball.  15  La.  182 ;  Rhodes  v.  Bank,  7  Bob. 
(La.)  66;  McCuIIoi^h  v.  Minor,  2  La.  Ann.  468: 
Shaffet  V.  Jackson,  14  La.  Ann.  154;  Webb 
V.  Keller,  20  La.  Ann.  596;  Fraeer  v.  Zyllcs, 
29  La.  Ann.  536;  Herrlman  v.  Janney,  81 
La.  Ann.  280.  Also  that  the  "purchaser 
at  a  Judicial  sate  of  property  of  the  succea- 
sion  Is  not  bound  to  look  further  back 
than  the  order  of  the  court  directing  the 
sale."  Succession  ot  Hebrard.lJS  La.  Ann. 
486 :  Woods  V.  Lee,  21  La.  Ann.  606;  Beale 
V.  Walden,  11  Rob.  (La.)  72;  BroBuahan 
V.  Turner,  10  La.  440;  Neaom  r,  W«I%M 
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La.  Adq.  1004.  This  doctrlDe  has  been  re- 
peatedly alflrmeil  In  more  recent  cascB. 
Webb  r.  Kpller,  39  La.  Ann.  55. 1  Sonth. 
Bep.  428:  Llnman  t.  RIeglns.  40  La.  Ann. 
761,5  South.  Bep.  49;  Succession  of  I>h- 
mami,  41  La.  Ann.  9R7,  7  South.  Rep.  33; 
Gale  V.  O'Connor.  43  La.  Ann.  717.  9 
South.  Rep.  557.  Our  understanding  of 
the  adjodlcatee's  defense  Is  that  the  rec- 
ord Is,  in  effect,  antnte  In  Its  statement 
that  the  snccesalona  of  the  two  decedents 
owed  debts  necessitating  an  administra- 
tion and  sale.  As  such  it  certainly  and 
evidently  Invades  the  rule  Just  announced, 
—that  "  the  truth  of  the  record  concerning 
matters  within  the  Jurisdiction  of  the 
court granting  the  order  of  sale  "cannot 
be  disputed."  In  Webb  v.  Keller.  39  La. 
Ana.  56.  1  Soath.  Rep.  423,  we  main- 
tained the  validity  ot  a  sale  made  under 
an  order  of  court  which  had  not  been  pre- 
ened by  a  tableau  or  statement  of  debts, 
and  held  that  debts  placed  upon  a  tableau 
subsequently  filed,  and  homologated  by 
the  Judgment  of  a  competent  court,  were 
sufficient,  becanse  that  was  "a  mere  Irreg- 
ularity, and  did  not  challenge  the  proceed- 
ings as  null  android."  It  la  true  that 
that  suit  was  a  revocatory  action  against 
an  adjudlcatee  In  possession ;  but,  in  Suc- 
cession of  Byrne,  88  La.  Ann.  5lS,— a  suit 
like  the  Instant  one. — we  made  a  similar 
ruling,  stating :  "We  do  nut  regard  the 
alleged  Irregularities  In  the  partition  of 
SDcb  a  character  88  to  cast  a  cloud  upon 
the  title  of  Madellneand  John  Bllgh  Byrne 
In  the  sense  of  Gassen  v.  Palfrey,  9  La. 
Ann.  660,  and  Saccesslon  of  Weber,  16  La. 
Ann.  420.  Indeed,  the  renpondent  urges 
no  complaint  of  their  title  at  all.  His 
complaints  are  of  irregularities  in  the 
partition  proceedings  alone."  True  It  Is 
that  this  court  did  hold  in  SncceHSlon  ot 
I>ame8tre.  40  La.  Ann.  571. 4  South.  Rep. 
8M,that.athongb  a  purchaser  may  be  pro- 
tected by  the  order  of  conrt  directing  a 
sale  in  a  matter  over  which  It  had  Juris- 
diction, yet  he  has  the  right  to  inquire  In- 
to the  validity  of  the  proceedings  condnc- 
Ive  to  theorderof  sale,  to  ascertain  wheth- 
er, under  the  showing  made,  the  court 
had  the  power  to  make  the  order."  Bot 
we  bad  occasion  In  a  subsequent  case  to 
examine  that  decision  in  reference  to  a 
suit  like  the  Instant  one,  and  we  said  of  it 
that  it  appeared  that  "minors  had  an  In- 
terest In  the  property,"  and  that,  there- 
fore, "  we  viewed  Itas  a  partition  proceed- 
ing in  disguise,  without  the  prescribed 
lorms  of  law  having  been  attended  to, 
and  that  Its  covert  purpose  was  to  divest 
illegally  the  title  of  the  minors."  Succes- 
sion of  Lebmann,41  I<a.  Ann.  D87.  7  South. 
Rep.  83.  Of  course,  the  Judge  had  no  au- 
thority to  thus  order  a  sale  to  globo  of 
minor's  property  for  the  purpose  of  tbe 

Sartitlon  of  a  succession  composed  ot  snn- 
ry  properties,  the  proceeds  ot  the  sale 
largely  exceeding  the  debts  due,  and  the 
result  of  which  was  to  leave  the  surplus 
In  the  hands  of  a  tutor  dispensed  from 
bond.  That  was  an  extreme  case,— one 
saljfenerla.  Bnt  In  tbe  successions  of  Au- 
guate  and  Marcel  These  there  was  bnt  a 
single  piece  of  property, — that  under  con- 
sideration,—which  owed  some  small  debts 
and  the  costs  of  administration.  There  Is 


not  shown  to  have  been  any  cash  in  the 
hands  of  thu  legal  representatives  thereof, 
nor  any  revenues  wherewith  to  discharge 
the  same;  and  the  heirs  were  of  full  age. 
There  exists  no  parallel  between  tbe  two 
cases.  After  looking  into  the  question 
very  carefully,  our  judgment  Is  convinced 
that  the  district  Judge  correctly  made  the 
rule  on  tbe  adjudlcatee  absolute.  Judg- 
meht  affirmed. 


(44  Ia.  Ann.  61) 

Smith  et  al.  v.  Sinnott.   (No.  10,894.) 

(Swpreme  Court  of  Louisiana.  Jan.  4, 1893. 
44  La.  Ann.) 

Ex BCDTOES— Right  to  Sns— -Recotkbt  or  Assbts 
— Fabtieb. 

An  executor  has  capacity  to  Institute  and 
prosecate  to  Judgment  real  actions  for  recovery, 
into  the  succession  ot  tbe  testator,  of  property  in 
the  hands  of  sttaoffers,  witboot  Jolninff  nts  ani- 
venal  leifateee  as  plaintift;  and  for  like  purpose 
to  sae  tor  the  partition  of  partnership  proper^. 
(Syllabus  bu  the  GourU) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Francis  A.  Monbos,  Judge. 

Suit  by  Thomas  Smith  and  the  execn> 
tors  of  Charies  Smith  against  James  B. 
Sinnott  for  partition.  Rule  to  compel 
Thomas  Eagan.  the  purchasar,  to  take 
title  of  the  property  adjudicated  to  him 
on  the  sale  thereof.  From  a  Judgment 
discharging  the  rule  plaintiffs  appeal. 
Reversed,  and  rule  made  absolute. 

J.  C.  Oiltnore  and  6'.  I..fi/7monp,  for  appel- 
lants.  BenJatniB  Orjr,  for  appellee. 

Watkinb,  J.  This  Is  a  proceeding  by 
rule,  taken  on  the  part  of  plaintiffs  In  the 
suit  entitled  "Thomas  Smith  and  Execu- 
tors of  Charles  Smith  v.  James  B.  Sin- 
nott," it  being  a  salt  for  the  partition  of 
the  property  situated  at  the  comer  ot 
Perdldo  and  Howard  streets.  In  the  city 
ot  New  Orleans,  to  compel  Thomas  Ea- 
gan, purchaser,  to  take  title  thereto; 
same  having  been  adjudicated  to  him  at 
the  price  of  f3,000.  The  two  grounds  of 
objection  urged  to  the  title  are  ( 1 )  that  all 
parties  In  interest  were  not  cited  as  de- 
fendants in  said  partition  suit;  and  (2) 
that  the  executors  of  Charles  Smith— one 
of  the  Joint  co-proprietors— were  Incapaci- 
tated In  la  w  to  prosecute  said  suit,  and 
stand  In  Judgment  therein  without  being 
Joined  and  authorized  by  the  heirs  ot  the 
deceased  testator.  On  the  trial  the  lower 
judge  discharged  the  rule,  and  plalntlfls 
have  appealed.  The  facts  are  as  follows, 
Vic. :  At  an  auction  sale,  made  In  the  suc- 
cession of  James  Cousluy,  the  pniperty 
sought  to  be  partitioned  was  adjudicated 
to  Smith  Bros.  &  Co.  In  the  foreclosure  of 
a  special  mortgage.  Succession  of  Cous- 
ley.  89  La  Ann.  570,  2  South.  Rep.  544. 
Smith  Bros.  &  Co.  was  a  commercial  part- 
nership, composed  of  Charles  Smith,  Thora- 
os  Smith,  and  James  B.  Sinnott.  In  the 
partition  suit,  Thomas  Smith  and  the 
executors  of  Charles  Smith,  deceased,  were 
plaiotifTs.and  James  B,  Sinnott,  the  other 
and  third  co-proprietor,  was  cited  and 
made  defendant;  the  plaintiffs  alleging 
themselves  to  be  the  Joint  owners  ot  two- 
thirds,  and  defendant  of  one-third,  of  the 
property,  and  they  being  nn  willing  any 
longer  to  hold  same  in  indivlslon.  Tliwe 
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was  no  dispute  abnut  facta  In  tbat  case, 
the  defendant  appearing  in  proprtn  per- 
sona, admitting  the  Joint  ownersliip  of 
the  property,  and  submitting  iilniBell  to 
tbe  Jurisdiction  and  Judgment  of  the  coort. 
Under  the  jud^^ment  therein  rendered,  the 
property  wasadjudlcated  to  the  defendant 
In  rule,  and  procds-verbal  duly  executed. 
There  are  no  forced  heirs  to  the  succession 
of  Charles  Smltli,  but  there  are  testa- 
mentary heirs  or  universal  leRatees  under 
bis  win.  Ber.  ClvU  Code,  art.  1609;  Suc- 
cesalon  of  Dapny,  4  La.  Aon.  670.  Some  of 
the  leKatees  are  preetint,  or  represented  in 
the  state,  who  were  not  Joined  as  plain- 
titla  in  the  partition  suit,  and  who  are  not 
madepnrties  defendant.  The  proof  shows 
that  the  administration  of  his  estate  has 
not  been  closed,  and  said  legatees  have 
not  been  put  In  posBeBsion  of  thdr  Inher- 
itance. The  testator  owed  no  debts,  and 
the  only  suras  there  are  to  be  disbursed  by 
his  executors  are  the  expenses  of  adminis- 
tration, and  one  special  legacy,  tor  the 
payment  of  which.  It  is  admitted,  there 
has  been,  at  all  times,  a  sufficiency  nf  cash 
on  hand.  Therefore  the  question  for  de- 
cision Is  whether,  under  the  circumstances 
related,  there  were  proper  and  auffident 
parties  plaintiff  to  antborlze  the  Judge  a 
qaa  to  render  a  valid  judgment  decreeing 
a  partition  of  the  common  property ;  or, 
In  other  words,  did  the  executors  of  Charles 
Smith  have  the  capacity  to  Institute  and 
prosecute  the  sult.and  stand  In  Judgment, 
the  defendant  urging  no  objection?  These 
are  the  questions  propounded  by  a  pur- 
chaser at  a  public  Judicial  Hale,  who  al- 
leges the  Incapacity  of  said  executors  on 
that  account,  and  declines  to  take  title. 
The  property  sought  to  be  partitioned 
was  undoubtedly  held  and  owned  In  in- 
dlvleion  by  the  three  members  of  the  com- 
mercial firm  of  Smith  Bros.  &  Co.,  not- 
wlthntandlng  the  title  was  taken  In  tlw 
partnership  name,  because  a  commercial 
partnership  cannot  deal  In  or  acquire 
ownership  of  real  estate.  Rev.  Civil  Code, 
art.  2825;  Sklllman  v.  Pnrnell.  3  La.  494; 
McKee  v.  Qriffln,  23  La.  Ann.  410;  Baca 
T.  Ramos.  10  La.  420;  Hall  v.  Sprigg,  7 
Mart.  (La.)  244;  Thomas  v.  Scott,  S  Rob. 
(La.)  256;  Tlppett  v.  Jett,  Id.  813;  Mlllan- 
don  T.  Railroad  Co.,  Id.  488. 

Under  the  law,  It  Is  the  duty  of  the  cu- 
rator of  a  vacant  succession,  or  of  absent 
heirs,  to  institute  suit  for  the  partition 
of  property  held  In  joint  ownership  by 
the  deceased  and  third  persons.  In  order 
that  the  part  belonging  to  the  deceased 
In  the  partnemhlp  property  be  ascer- 
tained. BnccesstoD  of  Dumestre.  42  La. 
Ann.  411.  7  South.  Rep.  624;  Rev.  Civil 
Code.  art.  USt5.  But,  those  principles  of 
law  being  couceded,  Che  question  yet  re- 
mains for  ascertainment,  bad  the  exec- 
utors of  Charles  Smith  capacity  to  bring 
the  partition  suit  and  stand  In  judgment? 
Conceding  for  the  argument,  and  noth- 
ing more,  that  article  123  of  the  Code  of 
Practice  has  equal  application  to  suits 
brought  by,  as  to  those  brought  against, 
executors, — which  we  do  not  undertake 
to  decide,— it  Is  evident  to  our  minds 
that  the  "heirs"  therein  referred  to  are 
leftal  heirs,  or  heirs  of  the  blood,  (Rev. 
Civil  Code,  art,  879,)  and  not  "the  uni- 


versal successors  of  the  deceased,"  (Id. 
arts.  884,  16()7.)  In  the  former  article 
It  Is  provided  "that  the  person  who  has 
become  the  universal  successor  of  the  de- 
ceased, who  Is  possessed  of  all  of  his  prop- 
erty and  rights,  and  who  is  subject  to 
all  the  chaises  for  which  the  estate  Is  re- 
sponsible. Is  called  the  'heir,'"  etc.  The 
latter  provides  that  "  the  universal  legatee 
Is  bound  to  demand  •  •  •  the  delivery 
of  the  effects  Included  In  the  testament. 
In  this  case  the  will  wan  not  in  croduced  In 
evidence,  and,  presnmably.  It  gave  to  the 
executors  full  seUln  of  the  testator's  ef- 
fects. Id.  art.  1639.  But  If  they  were  not 
given  full  seisin,  they  were  entitled  "to 
execute  the  legacies  contained  In  the  will, 
and  to  cause  any  other  conservatory  acts 
of  the  property  to  be  made.**  Id.  art. 
1660.  To  eliminate  from  the  property  ot  a 
succession  the  Interest  of  a  stranger  Is  a 
matter  ot  administration,  and  a  suit  for 
that  purpose  is  such  a  "conservatory  act 
of  the  property  "as  an  executor  may  do  In 
his  own  rlghtand  capacity.  Id.  arts.  1185, 
1660.  The  universal  legatees  ot  the  de- 
ceased have  not  been  placed  In  possession 
of  their  inheritance.  Until  the  partition 
was  perfected,  they  conid  not  be  placed  in 
possession  of  the  testator's  property  and 
rights,  nor  could  they  legally  become  sub- 
ject to  the  charges  for  which  his  estate  Is 
responsible.  The  executors  have  not  dis- 
charged the  special  legacies.  The  contin- 
gency has  not  arisen  In  this  case  in  which 
the  universal  legatees  are  entitled  to  be 
called  "heirs'*  of  the  deceased.  The  d*- 
fendant,  Slnnott.  filed  an  answer  In  the 
partition  proceedings,  admitted  the  joint 
ownership  of  the  plaintiffs  in  the  prop- 
erty, and  submitted  himself  to  the  juris- 
diction of  the  court.  That  the  executors 
of  Charles  Smith  had  capacity  to  sue  and 
stand  In  Judgment,  and  that  the  court 
had  JurlBdletlon  ratfoue  muteria  et  per- 
«oos,  there  is  in  our  minds  no  doubt;  at 
least,  In  a  case  like  this,  where  there  are 
no  forced  heirs,  and  when  the  execution 
of  the  will  Involves  the  administration 
and  dlsposltlou  of  the  whole  estate.  En- 
tertaining this  view,  we  must  reverse  the 
judgment.  It  is  therefore  ordered  and  de- 
creed that  the  judgment  appealed  from  be 
annulled  and  reversed,  and  It  Is  now  or- 
dered that  therule  taken  to  compel  the  ad- 
judlcatee  to  accept  title  and  complete  the 
adjudication  be  made  absolute,  at  the 
defendant's  cost-in  both  courts. 


(M  I«.  Ana.  <1) 
BncosBidon  ot  Tidax«  (No.  10,898.) 

CSfuprsme  Court  of  LouWana.  Jan.  4, 189&. 
44  lA  Ann.) 

AoTioiT  TO  Ahkul  Will — Rigbtb  ot  Aib— Vat 

LIDITT  or  TsaTAKBXT— ElXBOUTIOH— KsOITAtlOX 

IX  WiLU 

1.  In  a  prooeedlnic,  1q  a  auocession  under  ad- 
mlDisbratloa  by  a  testameDtarr  executor,  by  an 
heir  to  annul  the  will  and  the  probate  uiereof, 
and  to  be  reuognized  as  sole  legal  heir,  and  aa 
Buch  to  be  vat  in  possession  of  the  aaocessioa, 
questions  m.  title  to  specific  property  are  foreign 
to  the  Issue,  and  ahouid  not  be  ingrafted  on  suoh 
a  prooeedlng.  The  hair,  when  lecoRniiad,  tmSam 
the  rights  ox  the  sooceaslmaa  they  are;  Mmore, 
no  less. 

a.  Under  the  law  of  Looislana  a  testament  Is 
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m  aoleimi  met,  dependent  for  nctatooos  upon  god* 
plUnce  wltb  tbe  fOTflu  prescoibed  by  law. 

8.  The  Code  requires  that  ateatameot  bypub- 
iio  nimcapative  act  shall. be  recelred  by  tbu  no- 
tacy,  dictated  by  the  testattv,  written  down  by 
the  notary,  and  read  to  tbe  te8tat<»,  all  in  tbe 
preaenoe  or  the  wttnesaea;  and  that  express  men- 
tion mnst  be  made  In  the  will  itself  that  all  the 
fovegolDff  requirements  have  been  complied  with. 

4  Where  snoh  a  will  only  recites  that  the 
win  was  read  In  the  presence  of  the  witnesses, 
■Dd  does  not  declare  that  it  was  dictated  and 
written  down  in  their  preaenoe,  the  omission  is 
faUL 

(jSvUoZnu  by  Os  Court) 

Appeal  from  oItII  district  court.  parUli 
ot  Orleana;  Nicholas  H.  Rigbtor,  Judge. 

Petition  of  Antonio  Bllbenny  agaiodt 
Franclsro  BUbenny,  executor  of  tbe  succes- 
Blun  of  Rosa  Vldu,  to  set  aside  the  will. 
Judgment  for  petitioner.  Tbe  eieentor 
appeals.  Affirmed. 

W.  S.  Benedict,  for  appMaot.  Meniek 
4  Meniek,  tor  appellee. 

Fknnvr,  J.  After  the  death  of  Rosa 
Tidal  one  Francisco  BUbenny,  her  cousin, 
presented  to  the  court  a  notarial  dncn- 
nent,  parportins  to  be  tbe  testament  of 
deceased  07  public  naneapatlre  act,  by 
which  he  was  constltnted  her  universal 
legatee,  and  alleging  that  he  was  also  her 
hdratlaw;  prayed  that  the  will  be  pro- 
bated and  ordered  for  execution ;  that  an 
Inventory  be  taken,  and  that  he  be  ap- 
pointed and  qnallllea  as  testamentary  ex- 
eeator.  Thewlll  was  accordingly  probat- 
ed. Francisco  Bilbenny  was  appointed 
and  quallfled  as  executor,  and  an  Inven- 
tory was  taken,  exhibiting,  on  the  only 

groperty  of  the  saccesitlon,  certain  real  es* 
ite,  therein  fully  deacribod,  and  valued 
at  93,000.  No  further  proceedings  bad 
been  taken  when  one  Antonio  BUbenny, 
a  resident  of  Barcelona,  Hpaln,  appeared, 
and  filed  a  petltlott.  In  wnlcb  he  averred 
that  be  was  the  legitimate  uncle  uf  de- 
ceaBed,and  berneareat  of  kla  aud  sole  legal 
heir;  that  the  will  which  had  been  pro- 
hated  was  null  and  void ;  that  the  sncces- 
rion  owed  no  debtd,  and  that,  as  sole  heir, 
be  accepts  tbe  same  purely  and  simply; 
that  the  succession  property  consisted  of 
the  real  estate  which  bad  been  described 
In  tbeinventory,  together  with  the  fixtures 
and  stock  In  trade  of  the  business  therein 
conducted;  that  he  was  entitled  to  the  re- 
covery and  possession  of  all  said  proper- 
ty ;  and  he  prayed  for  Judgment  annulling 
the  will  and  the  probate  thmt^  and  recog- 
nising blm  as  sole  heir  of  deceased,  and, 
as  encb,  entitled  to  reeorer  and  to  be  put 
In  possession  of  all  her  estate,  real  and 
personal;  and  that  Francisco  BUbenny, 
"so-called  testamentary  executor,"  be  cit- 
ed and  be  decreed  to  deliver  the  real  anil 
personal  property  belonging  to  the  succes- 
sion, and  to  account  for  tbe  same  and  for 
the  rents  and  revenues  thereof.  Francisco 
BUbennyanswered, pleading, first,  the  gen- 
eral denial,  and  further  averring  **  ttiat  he 
Is  the  owner  In  possession  ol  the  property 
referred  to  In  good  fattb,  and  by  Just  title 
and  by  right  of  law,  *  *  *  all  of  which 
be  Is  ready  to  verify  by  prureedings  at 
law  In  this  honorable  court  as  well  as  by 
fast.'*  In  tbe  course  al  the  trial  nnder 
these  Issues  the  dslendant  sought  to  Intro- 


duce certain  evidence  tending  to  show  aii 
Independent  title  to  the  property  not  de- 
rived from  tbe  succession;  to  which  tbe 
counsel  for  plaintiff  objected  on  tbe  ground 
(substantlaUy)  that  Francisco  Bilbenny 
was  estopped  from  claiming  adverse  title 
to  property  which  the  inventory,  taken 
and  homologated  at  his  own  instance,  de* 
dared  to  be  the  pmperty  of  the  succession. 
Tbe  Judge  a  qaa  ruled  out  the  testimony, 
hut  on  grounds  different  from  that  stated 
In  plaintiff's  objection,  via.:  "That  the 
only  qaesClon  before  the  court  here  Is  as  to 
heirship  vel non,and  not  as  to  ownership 
of  property,  •  •  •  and  no  evidence  Is 
admissible  here  as  to  ownership  of  any 
specific  piece  of  property  claimed  to  be- 
long to  the  succession  of  Rosa  VIdal. "  To 
this  ruling  tbe  counsel  for  both  ddes  ex- 
cepted. Couns^  for  Aotonlo  claims  that 
by  his  answer  Francisco  bad  put  at  issue 
tbe  title  to  specific  property,  and  had  pro- 
pounded a  title  In  himself,  resting  on  noth- 
ing but  his  denial  of  Antonio's  allega- 
tions, and  that  his  title  must  stand  or 
fall  by  the  decision  of  the  Issues  as  to  the 
nullity  of  the  will  and  heirship.  Ck>nnsel 
for  Francisco  contends  that  he  has  set  up 
an  adverse  title  generally,  based  on  law 
and  foct,  and  had  the  right  to  establish 
such  title  by  ail  appropriate  evidence. 
Tbe  Judge  concluded,  as  we  think,  rightly, 
that  this  Is  an  action  by  an  heir  to  annul 
a  will  and  the  probate  thereof,  and  to  be 
recognised  as  sole  heir  of  deceased,  and  as 
such  to  be  pot  In  possession  of  her  estate, 
and  autboriced  to  recover  the  same.  Such 
Is  tbe  obvious  purport  of  the  petition  ol 
plaintiff,  as  indicated  by  the  prayer  there- 
of, which  we  have  epltomlied  above,  and 
which,  as  we  have  often  held,  determines 
the  character  of  tbe  action.  The  obscure 
and  vague  assertion  of  adverse  ownership 
contained  In  Francisco's  answer  cannot 
be  permitted  to  Ingraft  upon  such  an  ac- 
tion the  features  of  a  petitory  action  In- 
volving title  to  specific  property,  whinb 
features  are  entirely  foreign  to  the  relief 
sought.  An  heir,  when  recognised  and 
put  In  possesslon,BacceedB  to  tbe  rights  of 
the  de  eii/as,  whatever  they  may  be,  and 
must  assert  those  rights  ag^nst  adverse 
claimants  by  Independent  proceeding  after 
the  decree  recognising  bis  heirship  and  put- 
ting him  In  possession.  We  do  not  Indi- 
cate what  further  proceedings  may  be 
proper  In  this  particular  case  by  reason  of 
Francisco's  relation  as  executor;  and  still 
less  do  we  determine  tbe  eonndness  of  tbe 
estoppel  set  np  In  the  objection  to  evi- 
dence. This  brings  us  to  the  considera- 
tion of  the  vital  questions  Involved  in  the 
case. 

1.  As  to  the  nullity  of  the  testament. 
The  instrument,  which  is  intended  as  a 
will  by  public  nuncupative  act.  Is  In  the 
following  words,  (omitting  the  disposi- 
tlons:j  ^Be  It  known  that  on  this  20th 
day  of  March,  1888,  I,  R.  H.  Dowing,  a 
notary  public  in  and  for  the  parish  and 
state  aforesaid,  did  repair  to  the  house 
of  Miss  Rosa  Vidai,  Inhabitant  of  the  said 
parish  of  Orleans  and  state  of  Louisiana, 
where,  at  her  request  and  dictation,  the 
following  instrument  was  written  by  me, 
the  said  notary,  and  declared  by  the  said 
Miss  Rosa  Vldal  to  be  her  last,  will  and 
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testament.  *  *  *  In  taltb  whereof  said 
Rosa  Vidal  baa  signed  or  affixed  ber 
mark,  sbe  hereby  declariag  to  me,  notary, 
that,  belDg  unable  to  sign  the  foregoing 
inatrameDt,  owing  to  the  fact  that  she 
was  and  has  been  for  some  time  suffer- 
ing from  paralysis,  sbe  baa  hereto  affixed 
ber  mark  In  presonce  of  Messieurs  Jacinto 
Bunal,  P.  Bnrrere,  and  Louis  Macardby, 
witneHHes  of  lawful  age,  residing  In  this 
parish,  and  me,  said'notary,  after  having 
read  the  name  In  a  loud  and  audible  voice 
in  the  presence  of  the  said  witnesses  and 
the  testator,  and  wltboot  turning  aside 
to  other  acts,  this  20tta  day  of  March, 
1888."  A  comparison  of  tbw  tnstmment 
with  the  one  recited  at  length  la  the  dncla* 
Ion  in  the  cane  ol  SucceRsion  of  Wilkin, 
21  La.  Ann.  115,  will  exhibit  a  complete 
identity  in  every  feature  havingthe  slight- 
est bearing  on  the  question.  In  that  case 
the  will  was  pronounced  void  because  It 
contained  no'*espre8S  mention"  thut  the 
will  waa  **  received, "  "dictated  by  the  tes- 
tator," and  **wrltten  by  the  notary  aa 
dictated"  In  the  presence  of  the  witnesses. 
A  like  conclusion  was  reached  In  two 
other  undistlnguishable  cases:  Christine 
V.  Verbois,  11  La.  Ann.  108;  Devall  v. 
Palme,  20  La.  Ann.  203.  In  presence  of 
such  perfect  precedents,  it  la  needless  to 
cite  others  anooonclng  almllar  principles 
Id  cases  only  analogona.  Stare  decisis 
would  snfBclently  support  a  similar  ruling 
In  this  caee.even  Ktheprinciple  weredoubt- 
tul,  but  we  conalder  it,  beyond  question, 
sound.  Testaments,  like  donations  later 
vivos,  belong,  under  our  law,  to  the  class 
ot  solemn  acts;  that  Is,  acts  that  depend 
for  their  existence  upon  compliance  with 
tbe  forms  prescribed  by  liaw.  Oar  Code 
requires  that  the  will  by  public  nuncupa- 
tive act  shall  be  received  by  the  notary, 
dictated  by  the  testator,  written  down 
by  the  notary.  aod  read  to  tbe  testator, 
all  In  presence  of  the  witnesses;  and  that 
"express  mention**  must  be  madeln  tbe 
will  Itself  tbat  tbe  foregoing  requirements 
have  been  complied  with.  No  proof  of 
themoHt  scrupulous  fnlfillment  of  every 
formality  would  suffice  without  this  "ex- 
press mention."  No  particular  form  of 
words  is  required.  They  must  be  such 
as  expressly  declare  In  substance  that  the 
foregoing  requirements  were  fulfilled.  Im- 

{tllcatlon  cannot  be  resorted  to,  unless  at 
east  It  be  an  ImpHcatloo  necessarily  in- 
volved Id  the  meaning  of  tbe  express 
words  used.  In  this  case  ft  Is  apparent 
that  there  Is  no  "express  mention"  tbat 
the  dictation  and  writing  down  of  the 
will  took  place  In  the  presence  of  tbe  wit- 
nesses. The  only  thing  which  the  Instrn* 
ment  mentions  aa  having  been  done  In 
the  presence  of  tbe  wttneHsee  is  the  read- 
ing of  tbe  will.  It  does  nut  follow  by  any 
necessary  implication  from  the  statement 
that  the  will  was  "read  In  the  presence 
ol  the  witnrases"  that,  therefore.  It  has 
been  dictated  and  written  down  in  their 
presence.  Those  acts  succeed  each  other 
in  point  ut  time,  and  It  might  well  be  tbat 
the  wltneftses  wbn  were  absent  when  tbe 
will  was  dictated  and  written  might  have 
been  introduced  In  time  to  hear  it  read. 
Tbejndge  rightly  annnlled  the  will  and 
tbe  probate  thereof. 


2.  The  sufficiency  of  the  proof  of  the 
sole  heirship  of  Antonio  Bilbenny  Is  not 
questioned,  and  does  not  admit  of  ques- 
tion. The  judgment  ottbecourt  conforms 
substantially  to  the  prayer  of  Antonio's 
petition,  and  is  not  subject  to  any  com- 
plaint, because  It  reserves  the  right  to 
all  parties  to  contest  tbe  owersblp  of  spe- 
cific property  in  appropriate  form  of  ac- 
tion. This  reservation  conforms  to  the 
ruling  made  on  tbe  evidence,  which  we 
have  already  approved.  It  passes  on 
nothing,  and  reserves  nothing  beyond 
what  would  have  been  reserved  by  law 
vithont  mention.  Judgment  affirmed. 

  (M  L*.  Ann.  IS) 

Wbintz  et  ah  t.  Kraheb  at  ai.   (No.  lOr 
911.) 

{SuiffrmM  Oawn  of  LoviHimck  Jan.  18,  ISM. 
44  La.  Ann.) 

NoTABT  FuBuo  —  ZTsoLioasai  --  Gom-BonoH  or 
TuTAHsiri— AonOH  OK  Bom)— Fbbsobiftion. 

1.  The  prescription  of  one  yesr  Ib  not  appli- 
cable to  an  aotion  brought  upon  the  bcmd  m  a 
notary  public  for  failure  to  perform  the  datias 
inonmbeot  apon  him. 

3.  The  ODligattons  of  the  bond  of  a  notary 
pablio  in  New  Urleana  ara  governed  by  section 
Rev.  St.,  which  is  a  speuial  statute  with 
ruference  to  notaries  of  this  parish,  and  whloh 
has  heretofore  been  construed  this  oonrt  to 
extend  liability  In  favor  of  persons  other  than 
those  who  actually  emplor  the  notary. 

3.  A  bond  for  the faithful  performance"  of 
duties  voluntarily  assumed  and  done  for  personal 
profit  involves  something  more  than  mere  hon- 
esty; it  involves  oare,  attention,  dlllgenoe,  and 
reasonable  competency. 

4.  The  decision  in  Weiok  v.  Henne,  41  La. 
Ann.  1153,  5  South.  Bep.  628,  Is  vindicated  and 
approved. 

5.  A  notary  undertakes  the  oonfectlon  of  a 
testament  by  public  act  with  full  bnowledge 
that  Its  validity  depei^  on  the  most  ezaot  f  ol- 
fiUment  of  the  formalities  required  by  law.  He 
is  reminded  of  this  and  guarded  by  ttie  require- 
ment to  make  ^^express  mention"  of  these  formal- 
ities, and  thai  they  have  been  complied  with. 
The  formalities  are  clearly  and  plainly  stated, 
and  tbe  notary  has  only  to  follow  the  langnaga 
of  the  law  to  be  safe.  If  he  chooses  to  deviate 
from  the  law,  and  to  substitute  laugaage  of  his 
own  choice  to  convey  the  same  meaning,  he  does 
so  at  his  own  risk,  and  oaonot  throw  rasulting 
loss  on  innocent  persons. 

0.  The  measure  of  plalntUE's  loss  is  tha 
amount  which  sbe  would  have  reoelTed  tm  her 
legacy  after  payment  of  succession  debts  and 
privileges.  Where  the  succession  has  been  ad- 
ministerea,  and  an  account  rendered  and  homol- 
ogated, suoh  Judgmentinust  be  accepted  as  prima 
fade  correct,  and  throws  npon  plsintifC  the  bur- 
den of  proof  in  any  attack  on  the  Itrais  of  tho 
account 
{SyUatnu  by  the  CowrU) 

Appeal  from  clvU  district  court,  parish 
of  Orleans;  Francis  A.  Monroe,  Judge. 

Action  by  Maria  Welnts  and  others 
against  Poter  J.  Kramer  and  the  sureties 
on  bis  ofHcial  bond  as  notary  public  to  re- 
cover for  the  loss  of  a  legacy,  resulting 
from  Kramer's  fault  In  falling  to  properly 
execute  tbe  will,  by  reason  ot  which  It  waa 
annulled.  Judgment  for  plaintiff  W^nti. 
Defendants  appeal.  Modified. 

W.  S.  Benedict,  H,  Heidenbain,  A.  J. 
Zrew/s,  and  E.  Warren,  for  appellants.  A. 
L.  Tlsaot  and  Heory  P.  Dart,  for  appellees. 

Fennkb.  J.  Tbe  plalntlH  was  a  l^atee 
ol  tbe  late  Frank  P.  Bnrgn',  wbo  bfr 
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qoeatbed  hertwn  lots  of  fEround,  wltli  the 
ImprovenieiitH,  In  New  Orleans.  Burger's 
will  wftB  taken  In  nnocupatlve  lorin  by 
pobllc  act  liefore  Peter  J.  Kramer,  Esq., 
notary  public.  The  will  was  Bubsequent- 
]y  attacked  by  certain  of  the  heirs,  nnd 
the  same  was  annulled  by  this  court  upon 
the  express  ground  "that  the  notary  who 
executed  It  failed  to  state  that  the  attest- 
ing witnesses  were  residents  of  the  ptirisb 
of  Orleans,— the  place  where  the  same  was 
executed."  See  41  La.  Ann.  1168,  5  Sooth. 
Bep.  52S.  Being  ousted  ot  the  legacy  un- 
der this  decision,  she  brings  an  action 
Hi^aloHt  Kramer  and  his  sureties  for  the 
\  ulue  of  said  legacy,  alleging  that  she  has 
lost  the  same  by  reason  of  the  fault,  neg- 
ligeDce.  Imprudence,  and  want  ol  skill  and 
Inattention  to  his  busloess  ot  the  said  no- 
tary. There  la  no  dlspate  that  Kramer 
was  regularly  appointed  a  notary  public 
by  the  governor;  that  Tbnem  and  Hasein- 
ger  were  his  sureties  on  his  ofBclat  bond. 
The  condition  of  this  bond  U  that  the 
notary  "shall  well  and  faithfally  discharge 
and  perform  all  the  duties  Incumbent  up- 
on him  in  and  for  the  parish  of  Orleans, 
and  lor  the  faithful  performance  ot  all  du- 
ties required  by  law  towards  all  persons 
who  may  employ  him  In  his  profession  as 
notary  In  accordance  with  the  act  relative 
to  notaries."  The  petiUon  wan  met  by 
exceptions  of  prescription  ot  one  year  and 
no  cause  of  action. 

The  plea  of  prescrlptlnn  la  disposed  ot 
by  oar  decision  In  a  Uke  action  upon  the 
bond  of  a  notary,  where  we  said:  "The 

grescriptlon  of  one  year  is  based  on  the 
ypotbesis  that  the  action  Is  one  for  dam- 
ages for  a  qaasi  offense.  We  are  nut  con- 
cerned herewith  the  question  as  to  wheth- 
er defendant's  breach  ot  duty  was  or  not 
technically  a  qaaat  offense.  The  action  is 
on  a  bond,  and  therefore  ez  coutruota, 
to  which  the  prescription  Invoked  Is  not 
applicable.  Brigham  v.  Buss^,  26  La. 
Ann. 678."  Fox  v.Thlbault.SSLa.  Ann.  33. 

The  exception  of  no  canse  of  action  Is 
based  upon  the  idea  that  the  obligations 
under  the  bond  are  governed  exclusively 
by  tbe  terms  of  section  2503  of  the  Bevised 
Statutes, which  provides  that  the  notary's 
bond  shall  be  "conditloued  tor  the  faith- 
ful performance  ot  all  duties  required  by 
the  law  towards  all  persons  who  may  em- 
ploy blm  In  his  profession  of  notary,"  and 
therefore  that,  as  plaiutltf  did  not  employ 
this  notary,  and  the  petition  dues  not  so 
allege.  It  sets  forth  no  breach  of  the  bund, 
and  no  cause  of  action  thereon.  Without 
deciding  that  this  would  be  a  proper  con- 
struction ot  this  statute,  it  in  sufficient  to 
say  that,  with  reference  tu  notaries  in  the 
parish  of  Orleans,  the  broader  require- 
ment of  Act  No.  109  of  1857  Is  reproduced 
and  held  In  force  by  section  2521  of  the  Re- 
vised Statutes,  which  exacts  a  bond  con- 
ditioned "for  the  faithful  performance  of 
bte  dntles.**  The  bond  In  this  ease,  as 
ahown  by  unr  above  quotation  of  Its 
terms,  was  evidently  framed  to  comply 
with  requirements  of  both  these  sectlona. 
The  eflect  of  the  condition  prescribed  by 
the  act  uf  1857  and  section  2521,  Kev.  St., 
has  already  been  construed  by  this  court. 
The  aoggestlon  that  It  applied  o'nly  Id  fa- 
vor of  persona  employing  tbe  notary  was 
v.lOso.ual&— 27 


repudiated,  and  the  court  said:  "The  act 
of  1857  fixes,  as  the  broad  and  legitimate 
condition  of  tbe  notary's  bond,  that  ha 
shall  faithfully  perform  his  duties  In  that 
capacity."  Kochereau  Jones,  29  La. 
Ann.  84.  There  can  be  no  doubt  that  tbia 
bond,  given  by  a  notary  ol  New  Orleans, 
Is  governed  by  section  2521,  Rev.St.,  which 
is  a  special  statute,  applying  exclusively 
to  notaries  of  this  parish,  and  must  pre- 
vail over  the  general  provision  of  section 
2508,  which  applies  to  the  notaries  of  the 
state  generally.  We  observe  that  section 
2521  has  been  again  reproduced  In  the 
latest  act  touching  notaries  in  New  ttr- 
leans.  Act  No.  42  of  1890.  If  the  conten- 
tion ot  defendants  were  well  founjled, 
there  would  be  no  liability  under  tbe 
notary's  bond  tor  any  fault  or  miscon- 
duct,  however  gross,  In  that  most  import 
tant  of  all  notarial  functions,  the  confec- 
tion uf  testaments.  No  one  could  be  In- 
jured by  the  nullity  of  the  testament  ex- 
cept the  legatees,  and,  as  they  are  not  the 
persons  who  employed  the  notary,  thf-y 
would  have  no  ret^ourae. 

The  further  legal  defense  Is  Interposed 
that  the  bond  does  not  guaranty  tbe 
competency  of  the  notary,  but  only  bis 
fidelity  and  honesty.  Such  Is  not  tbe 
tenor  of  the  bond,  which  Is  conditioned  that 
the  notary  "shall  well  and  faithfully  dis- 
charge and  perform  all  the  duties  lucum- 
bent  upon  him,"  etc.  Our  jurisprudence 
lecognises  no  aucb  restriction,  but  baa  held 
the  notary  and  his  anretles  responsible 
for  faults  of  omlssioD  or  commission,  un- 
attended with  any  suggestion  of  fraud  or 
dishonest  intent.  Brigham  v.  Bussev,  26 
La.  Ann.  676;  Fox  v.  Tblbault,  83 'La. 
Ann.  33.  In  a  later  case  we  distinctly 
said.  "The  stipulations  which  tbe  bond 
contains  constitute  the  contract  entered 
into,  and  must  be  strictly  construed.  The 
object  contemplated  was  to  make  certain 
that  the  notary  would  discharge  well  and 
faithfully  all  the  duties  incurobeut  upon 
him,  and,  In  case  ot  bis  failure  to  do  so, 
and  loss  was  sustained  thereby,  to  hold 
tbe  surety  liable.  *  *  .  *  Before  the  no- 
tary and  his  surety  can  be  held,  It  Is  nec- 
essary to  inquire  whether  the  act  done  or 
not  done,  committed  or  omitted,  was  or 
was  not  authorized  by  law,  was  or  was 
not  incumbent  upon  him,  was  or  was  not 
required  of  him,  whether  he  was  directed 
to  do  it,  whether  he  has  failed  to  dis- 
charge the  duty,  and  whether  injury  has 
been  sustained."  Schmitt  v.  Drouet,  42 
La.  Ann.  1064,  8  Sonth.Rep.  896.  It  Is  trne, 
tbe  state  takes  certain  other  precautions 
to  secure  the  competency  ot  notaries  by 
having  them  examined,  etc.,  but,  not  con- 
tent with  these,  it  adds  the  obligation  of 
the  bond  to  protect  people  who  are  inter- 
ested in  tbe  due  and  proper  performance 
of  their  duties.  That  protection  would 
amount  to  little  If  it  only  guarded 
against  Intentional  dishonesty  and  fraud, 
AltboQgb  tbe  statute  only  requires  a  bond 
tor  "faithful  performance,"  such  "faith- 
ful  performance"  ot  duties  voluntarily  as- 
sumed and  carried  on  for  personal  profit 
invulvea  more  than  mere  honesty;  It  in- 
volves care,  diligence,  attention,  and  rea- 
sonable competency. 

Tbe  defendants  next  deny  that  tbe  no- 
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tary  liere  eommttted  any  fanlt,  and  they 
asBall  tbe  currectnees  ot  tbe  decision  uf 
this  court  In  Welck  v.  Henne,  41  La.  Ann. 
1153,  5  South.  Bep.  528,  which  annulled  the 
will.  Ab  defendants  were  not  parties  to 
that  suit,  they  are  not  technically  bound 
by  tbe  Indfcment.  But  we  see  no  reason 
to  change  tbe  conclaslon  therein  reached. 
II  it  was  a  strict  application  of  tbe  law. 
It  was  made  iu  B  matter  in  which,  above 
all  others,  the  lawenjoinsand  requires  thti 
utmost  strictness.  Baudry-La  Cautlnerle, 
in  his  admirable  commeutary  on  the 
French  Code,  says:  "The  most  common 
cause  for  anDuUlnff  testaments  by  pnbMc 
act  Is  for  want  of  ur  detect  In  tbe  express 
mention  [of  fulflllment  of  tbe  forms  re- 
qulred.j  It  would  be  wrong  to  blame  tbe 
courts  for  the  severity  with  which  they 
enforce  this  requirement,  because  that 
only  manifests  the  respect  for  tbe  author* 
ityufthelaw  which  inspires  their  decla- 
tons.  The  blame.  If  any,  ought  to  rest 
upon  the  legtdator,  who  hafi  perhaps  ex- 
ceeded tbe  lust  measure  ot  rigor  In  regard 
to  these  formalities."  Baudry-Ita  Oan- 
tlnerle  Droit  Civil,  No.  561.  We  rest  our 
decision  in  tbe  case  referred  to  upon  our 
respect  for  tbe  authority  of  the  law  which 
requires  that  express  mention  shoald  be 
made  that  the  wltnrases  were  persons 
"residing  In  tbe  place  where  the  will  was 
received,"  meaning  thereby  residing  in  tbe 
same  parish.  To  say  that  tbey  were 
"witnesses  residing  in  the  neighborhood" 
certainly  does  not  fill  tbe  requirements,  and 
tbe  reasons  are  sufficiently  given  in  the 
opinion.  Finally, Itis  contended  that  such 
an  error  on  the  part  of  tbe  notary  Is  not 
a  fault  of  so  grave  a  character  as  tosnb- 
)ect  him  to  responsibiUty,  being  a  mere 
error  ot  ludgment  which  a  discreet  and 
diligent  man  might  have  committed.  We 
have  no  desire  to  exaggerate  tbe  fault  of 
the  respectable  notary  who  acted  in  this 
case;  but  bis  error  was  sufficiently  grave 
to  entail  the  nullity  of  tbe  will,  and  to  sub- 
ject the  plaintiff  here  to  the  loss  of  her 
i^acy.  He  knew  that  tbe  validity  ot 
the  will  depended  upon  the  most  exact 
and  scrupulous  fulfillment  of  the  formali- 
ties prescribed  by  law.  Tbe  directions  of 
the  law  are  precise  and  unambiguous. 
He  had  only  to  use  the  terms  of  the  law  it- 
self to  be  absolutely  safe.  If  he  chose  to 
substitute  ottaer  terms,  be  did  so  of  his 
own  motloii.  and  at  his  own  risk,  and 
cannot  throw  the  resulting  loss  on  Inno- 
cent persons,  wbo  bad  the  right  to  rely 
upon  his  proper  performance  of  the  duties 
Incumbent  on  him.-  The  words  uf  tbe 
statute  are  not  sacramental;  but  tbe 
words  used  must  be  such  as  expressly  de< 
clare  fulflllmeot  of  the  formalities.  "Im- 
plication  Is  sot  to  be  resorted  to,  unlras, 
at  least,  It  be  an  implication  necessarily 
Involved  In  the  meaning  of  the  express 
words  used."  Succession  of  Vidal,  44  La. 
Ann.  — .  10  Routh.  Bep.  414.  It  Is  Impor- 
tant that  notaries  should  be  Impressed 
with  the  gravity  of  their  responKlblllty 
when  they  undertake  the  confection  ot 
testaments,  which  Involve  the  devolution 
of  entire  estates,  and  the  execution  of  tbe 
final  wishes  of  the  de  cnjus  with  regard 
to  those  whoeome  after  him.  They  know 
that  ttaeir  validity  depmda  on  the  strict- 


est compliance  with  the  law,  and  tbey 
should  follow  the  plain  letter  of  tbe  law, 
or  assume  the  responsibility  of  any  devla< 
tlon.  'I'he  very  object  of  tbe  requirement 
of  "express  mention"  Is  to  guard  them 
against  neglect  or  torgettulness,  and  to 
fix  their  responsibility.  Under  the  French 
law,  from  which  our  system  Is  derived, 
we  are  referred  to  many  authorities  un- 
equivocally upholding  tbe  respouslbillty 
of  notaries  for  such  errors.  89  Dalloi, 
Bepertolre.  Nos.  802,  807,  3S9,  424,  et  seq.; 
8  DalloE,  Bepertolre,  pars.  1,  26,  29;  where 
the  authorities  and  declidons  are  referred 
to.  We  conclnde,  therefora,  that  the 
Judge  a  QUO  did  not  err  Id  holding  defend- 
ants responsible  for  the  damage  suflered 
by  plaintiff. 

The  measure  of  this  loss  is  the  amount 
which  pluintitt  would  have  received  bad 
the  win  been  valid.  It  appeara  that  tbe 
Rucfiession  of  Burger  (the  ae  cufus)  was 
duly  administered.  It  consisted  exclu- 
sively of  real  estate  bequeathed  to  plaintllf 
and  to  another  legatee,  which  was  sold 
under  order  of  court,  and  realtied  (with 
some  rentals!  the  sum  of  92,505.  The  ad- 
ministrator filed  an  aocount  showing  dls- 
bnraements  on  account  of  taxes,  priv- 
U^es,  costs,  etc.,  and  leaving  a  net  bal- 
ance ot  f989.65.  Among  the  liabilities  on 
the  account  allowed  by  the  court  was  an 
item  of  fSOO,  paid  to  the  widow  "as  per 
compromise."  Tbe  Judge  a  fuo  thought 
the  defendants  carried  the  burden  ot  proof 
to  show  the  correctness  of  this  payment. 
We  consider  it  fairly  presumable  that  the 
court  allowed  tbe  item  as  due  to  tbe 
widow,  either  In  payment  of  a  debt  due 
or  of  her  privilege  as  widow  In  seceesitons 
circa mstances,  in  eltber  of  which  cases 
the  claim  would  prime  the  legacies.  Tbe 
defendants  are  entitled  to  the  benefit  of 
the  presumption  that  this  Judgment  of 
the  court  was  correct,  and,  II  plaintiff  de- 
sired to  attack  It,  the  burden  of  proof  was 
on  her.  We  must,  on  this  ground,  amend 
the  Judgment.  It  is  therefore  adjudged 
and  decreed  that  the  Jodgmeiit  appealed 
from  be  amended  by  reducing  tbe  amount 
thereof  from  9824.99  to  9636.86,  and,  as 
thus  amended,  the  same  is  now  affirmed; 
appellee  to  pay  costs  of  appeal. 


  (44  l4L  Ann.  W 

Succession  ot  Boboe.  (No.  10,880.) 

(Suprmw  Odurt  of  LmtMana.  Jan.  i,  1888. 
441*.  AmL) 

Accousrnre  bt  Uahdatoet— Svals  Cudc— Bv^ 

DBNOB — pRSSnUFTIOHB. 

1.  A  mandatary,  who  has  acted  as  rach  con- 
tiuuoiuly  for  a  long  period  of  yaan,  without  b»- 
lug  oalled  upon  for  an  acooust,  and  who  then 
renders  an  account,  ahowinff  a  balance  In  his  fa- 
vor, does  not  But^ect  hla  demand  to  a  charso  of 
Btaleness  because  tbe  credits  giving  rise  to  the 
balance  arose  In  the  first  years  of  the  mandate. 

2.  Presumptions  of  fact  are  not,  like  _pr«- 
sumptiODB  of  law,  governed  by  fixed  rales.  They 
are  mere  inferences,  drawn  by  tbe  jadtoial  mind 
from  the  facta  and  ciroumatanoes  of  each  partic- 
ular case,  dependent  on  their  own  natural  officaicj 
in  generating  belief  or  conviction.  Slight  vsria- 
tions  In  tbe  facts  of  any  particuhur  cose  altar  the 
force  of  anoh  iHKsnmptions,  and  all  the  facts 
most  be  considered  toother  iBdetemlnlng  tht/tr 
applioatioQ. 

a  The  facts  of  this  case  are  snomtiooa  and 
peoQlfar,  and,  oondderitig  them  all  togetbsr,  the 
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prestmiptlons  Invoked  do  not  a  office  to  destroy 
the  positive  evidence  to  the  contrary,  or  to  Jus- 
tify a  reversal  of  tbeludgment  appealed  from; 
which,  however,  Is  amended  redaotion  ol 
amoanL 
(fiylldbua  hy  ths  Court.) 

Appeal  from  rlrll  district  court,  parish 
of  Orleans;  Fbbdrrice  D.  Kino,  Jadfte. 

Application  of  the  succeiwlon  of  Frank 
Borge  fur  a  rale  on  William  C.  Fnast  to 
show  cause  why  he  should  not  pay  over 
certain  money.  Judgment  for  Faust. 
Plaintiff  In  the  mle  appeals.  Modified. 

F.  MScbtnard  and  J.  P.  Blair,  for  appel- 
lant. Barry  B.  Ball,  tor  appellee. 

Fbnnbr,J.  The  controversy  In  this  case 
arises  ont  of  the  followlngtacts:  William 
C.  Fanst  was  the  sun-ln-law  of  the  dece- 
dent, Frank  Borge.  In  1S72  and  1S74 
Borge  became  the  purchaser  of  a  certain 
buKiaesB  known  as  the  "New  Orleans 
Transfer  Company, **  and  of  the  property 
engaged  therdn,  eoDSistlng  of  coaches, 
wagons,  horses.  bamMs,  ofBee  furniture, 
fixtures,  etc.  The  purchases,  however, 
were  made  by  Borge  throagh  and  In  the 
name  of  Wiillum  C.  Faust,  who  alone  ap- 
pears as  actor  In  the  traneactloo,  who 
paid  the  cash  portion  olthe  price,  and  who 
gave  his  Indlvldaal  notes  lor  the  dtferred 
payments,  all  of  which  appears  from  the 
notarial  acta  of  sale  extant  on  the  record. 
Borge  was  not  known  In  the  transaction, 
and  was  obviously  solicitous  of  conceal- 
ing his  interest  therein.  His  reason,  as  in- 
dicated by  the  testimony,  was  the  em- 
barrassed condition  of  his  personal  tlnan- 
cial  affairs.  He  took  no  counter-letter. 
The  business  was  conducted  entirely  In 
the  name  and  for  the  apparent  account  of 
Faust.  Regular  books  were  kept  of  the 
transfer  buelnees,  which  wos  a  very  lucra- 
tive one.  At  the  end  of  each  month  these 
books  were  balanced,  the  net  earnings 
were  ascertained,  and  the  amount  thereof 
was  paid  over  to  Faust,  who  passed  them 
to  bis  individual  credit  In  bank.  These 
funds  were  disbursed  by  Faust  either  to 
Borge  personally,  or  by  his  orders,  or  for 
his  account.  From  1875  to  1S8S  Faast 
worked  for  a  salary.  After  the  let  of  Jan- 
nary,  1885,  Borge  allowed  him  an  Interest 
of  one-fourth  the  net  earnings.  As  Fanst 
figured  Id  the  transfer  business  as  sole 
owner,  and  received  the  whole  earnings, 
of  eourse  the  account  of  his  salary  and  ln< 
terest  makes  no  appearance  on  the  books 
of  the  transfer;  and,  as  Borge  did  not  ap- 
pear in  the  business  at  all,  the  books  are 
equally  silent  as  to  blm.  All  the  accounts 
of  Faust's  salary  and  Interest,  as  well  as 
of  all  payments  between  him  and  Borge, 
are  outside  of  the  books  of  the  transfer, 
and  are  Involved  In  ttas  settlement  of  the 
account  between  the  two  touching  the 
funds  realised  as  net  profl  ts  of  the  busi- 
ness, and  paid  over  to  Faust  as  apparent 
owner.  Faust  drew  on  account  of  the  sal- 
ary and  share  of  profits  due  hlra  as  he  saw 
fit,  and  be  made  payments  to  Borge  or 
for  his  account,  as  directed.  Borge  for^ 
bade  blm  to  keep  any  r<>gular  accoun  ts  of 
the  dealings  between  them,  assigning  as 
a  reason  that  their  production  might 
show  bis  ownership  of  the  business,  whleb 
he  dMlred  to  conceal.  Therefore  Fanst'a 
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accounts  were  kept  solely  in  the  shape  of 
checks  and  private  memoranda.  This  ac- 
count I'emalned  entirely  open  and  unset- 
tled during  the  whole  lite-time  of  Borge, 
who  died  in  March,  1889.  It  does  not  ap- 
pear that  Borge  at  any  time  ever  de- 
manded any  account  or  settlement  what- 
ever. We  have  rarely  encountered  an  In- 
stance of  such  unlimited  confidence  re- 
posed by  one  person  In  another.  Borge 
placed  tbe  legal  title  to  his  busiQess  and 
property  In  the  name  of  Faunt  without  a 
counter-letter.  He  placed  the  large  rev- 
enues of  thebuslnesB  in  the  possession  and 
attsolate  control  of  Faust,  Intrusting  him 
witb  their  custody  and  disbursement,'' 
never  exacting  an  account  from  him,  and 
even  forbidding  him  from  keeping  any 
regular  books  of  the  account.  As  late  as 
March,  1888,  Borge  placed  In  the  name  of 
Faust  two  pieces  of  real  estate  which  he 
owned  and  used  In  the  transfer  bnslness, 
without  requiring  a  counter-letter..  In 
the  mean  time  Borge's  daughter,  the  wife 
of  Fanst,  had  died ;  and  In  September, 
1888,  Fanst  was  about  to  contract  a  sec- 
ond marriage.  At  that  time,  and  lu  view 
of  that  fact,  two  counter-letters  were  exe- 
cuted onSeptembera6.]S88,— one  acknowl- 
edging Borge's  ownership  of  the  real  es- 
tate lust  referred  to,  and  the  other  ac- 
knowledging his  ownership  of  the  trans- 
fer business  and  property.  The  last  was 
executed  in  duplicate,  and  one  was  left  Id 
the  possession  of  Borge  and  the  other  in 
that  of  Faust.  £v3n  after  this  Borge  re- 
turned to  Faust  his  copy,  and  told  hlra  to 
deHtroy  It;  hut  Faust,  after  consulting 
with  Borge's  confidential  attorney,  <m  bis 
advice,  determined  not  to  destroy  it. 

In  the  latter  part  of  18^  Borge's  state 
of  health  portended  dlssolutioD,  and  ru- 
mors reached  Fanst'sears  thatthe  widow 
and  heirs  would  require  of  him  a  strict 
accounting.  Then  for  the  first  time  Faust 
undertook  the  task  of  compiling  from  his 
check-books  and  memoranda  a  statement 
of  bis  receipts  and  expenditures  of  moneys 
lor  account  of  Borge  during  the  long 
period  of  time  covered  by  their  peculiar 
relations.  This  statement  was  not  con- 
cluded until  shortly  after  the  death  of 
Borge.  The  statement  is  contained  In  a 
book,  and  Includes  many  separate  ac- 
counts. We  find  In  It  an  Itemized  state- 
ment of  the  monthly  profits  of  the  trans- 
fer bDslness,  whleb  were  passed  to  bis  In- 
dividual credit,  and  which,  in  absence  of 
any  suggestion  to  the  contrary,  we  as- 
same  is  correct,  and  corresponds  with  the 
transfer  books.  We  find  a  long  Itemised 
statement  of  all  moneys  paid  to  or  tor  the 
personal  account  of  Frank  Borge,  cover- 
ing many  pages,  and  aggregating  a  sum 
of  $87,257;  also  a  llkeltemlied  statement 
of  Faust's  personal  account,  showing  all 
moneys  drawn  by  him  against  his  salary 
and  interest  In  profits  from  the  beginning 
to  the  end  of  his  employment,  and  credit- 
ing him  with  salary  for  the  first  10  years 
at  the  rate  of  91.500  per  annum,  and  with 
interest  of  one-fonrth  ol  the  profits  after 
1884.  The  account  la  closed  by  a  balance 
struck  in  his  favor  of  95.000  as  due  to  him 
at  the  date  of  Borge's  death.  The  succes- 
sion of  Borge  was  opened,  and  the  above 
book   containing  Fanst's  account  and 
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showing  the  balance  dne  was  handed  to 
the  attorney  ot  the  widowand  heii-H shorts 
ly  aTttr  Bor^e's  death.  An  arrauKenient 
was  effected  between  Faost  and  the  wid- 
ow and  belrs  by  which  the  transfer  busi- 
nesfi  was  continaed  for  account  of  the 
widow  and  heirs,  with  Fanat  as  manager 
at  a  salary  ot  f250  per  month.  In  that 
capacity  he  not  only  conducted  the  new 
business  in  which  he  was  employed  only 
at  a  salary, butllqufdated the  oUl  In  which 
be  bad  au  interest  ot  one-fourth  In  the 
eamlnga.  At  the  Inatance  of  tbe  admln< 
Isterlng  tutor  of  minor  beirB  an  expert 
was  employed  to  Inveatlgate  the  books  of 
'  the  transfer  bualneHB.  Tbe  expert  swears 
that  he  was  expressly  charged  to  examine 
Into  the  account  of  Faust,  but  this  la  de- 
nied. At  all  events,  be  received  not  only 
tbe  transfer  books,  but  also  the  book  con- 
taining Faust's  statement  of  the  account 
between  himself  and  Borse.  and  seems  to 
bare  acted  under  the  belief  that  It  was  bis 
duty  to  examine  and  report  upon  the 
whole.  Accordingly  he  forniulat«d  and 
presented  to  the  attorney  uf  the  widow 
and  belrs  a  report  which,  besides  other 
matters,  Included  and  approved  Faust's 
account,  and  the  balance  due  him.  The 
widow  and  heirs  claimed  that  In  this  re* 
spect  tbe  expert  exceeded  his  authority, 
and  the  report  was  never  filed.  When 
offered  In  evidence  In  this  case  It  was  ob- 
jected to,  and  excluded  by  tbe  court,  to 
which  ruling  a  bill  of  exceptions  was  re- 
served, and  tbe  report  Is  broug^t  up  as 
part  thereof.  We  tblnk  It  should  have 
been  admitted  to  prove  rem  ipsam  that 
Bucb  a  report  was  made;  but  the  matter 
is  ot  trifling  consequence,  as  the  testimony 
of  the  expert  att«Htlng  that  tact  Is  in  the 
record.  Atterthlsexamlnatlon  and  report 
by  an  expert  selected  by  the  widow  and 
beirs,  Faust  considered  that  be  had  tbe 
right  to  pay  himself  out  of  the  cullectlona 
made  under  his  maougement  ot  the  trans- 
fer basiness.  Heconsalted  bis  attorney, 
who  advised  bim  that,  It  tbe  money  was 
due  to  him,  be  had  the  right  to  pay  him- 
self, but  not  to  act  without  informing  op- 
posite counsel.  He  then  mentioned  the 
subject  to  tbe  attorney  of  the  widow  and 
belrs,  who  seems  to  have  stated  generally 
that,  if  the  money  was  due  to  him,  it 
should  be  paid.  Faust  drew  out  the  mon- 
ey. This  the  widow  and  heirs  strenuous- 
ly objected  to'.  Dpon  notice  of  this  ot]ec- 
tlon,  Faust's  counsel  met  tbe  attorney  of 
the  widow  and  heirs,  and  an  agreement 
was  reached  by  which  Faust  made  a  spe- 
cial deposit  of  tbe  95,000  In  bank,  to  be 
held  subject  to  tbe  Joint  order  of  the  two 
attorneys.  Thereupon  tbe  administering 
tutor  took  a  rule  upon  Faust  to  show 
cause  why  the  said  fund  sbould  not  be 
forthwith  paid  over  to  the  succeaslon  of 
fiorge,  on  two  grounds,  vtx.:  (1)  That, 
even  If  the  debt  claimed  by  Faust  were 
due.  It  formed  no  Justification  in  law  for 
the  retention  ot  the  funds  which  had  been 
collected  by  bim  in  a  fiduciary  capacity, 
and  which  he  was  bound  to  pay  over  to 
tbe  ancceeslon.  (2)  That  the  debt  claimed 
was  not  dun.  No  objection  was  made  to 
the  form  of  proceedln<,  and  Faust  filed  an 
answer,  squarely  Joining  Issue  on  both 
grounds  of  the  rule. 


1.  It  is  evident  there  were  two  distinct 
businesses  requlrlns  separate  settlements, 
viz. :  (1)  The  business  of  the  transfer  com- 
pany down  to  tiie  death  ot  Borge,  In 
which  Faust  had  an  Interest  of  one-fourth 
in  the  profits;  (2)  the  business  after  the 
death,  which,  by  agreement,  was  conduct- 
ed for  the  exclnslve  benefit  of  the  widow 
and  heirs,  Faust  managing  the  same  only 
as  a  salaried  employe.  We  have  critically 
examined  the  agreement  between  Faust 
and  tbe  widow  and  heirs,  and  it  certainly 
seems  to  us  to  relate  exclusively  to  the 
future  business.  Whether  Faust  was  a 
technical  partner  or  not  in  the  old  busi- 
ness, he  was  Its  manager,  entitled  'to  one- 
foortb  of  tbe  profits,  and  bad  tbe  right  to 
bare  It  liquidated  In  order  that  bis  inter* 
est  might  he  aacertalneri  and  settled,  bfe 
charged  himself  with  Its  liquidation,  col- 
lected Its  credits,  and  paid  Its  debts,  with 
thefnil  knowledge  and  approval  ot  the 
widow  and  heirs;  and, conceding  tbe  debt 
claimed  by  him  to  be  due,  we  think  be 
bad  tbe  same  right  to  pay  It  from  tbe  col- 
lections of  that  bnsiness  as  to  pay  any 
other  dvbt.  This  matter,  however,  is  of 
slight  consequence.  Tbe  snccession  Is 
abundantly  solvent;  the  fund  In  contro- 
versy Is  intaet  and  secure;  tbe  question  of 
debt  vei  non  is  fairly  at  Issue,  and  baa 
been  the  subject  ot  exhaustive  evidence; 
and  It  Is  In  the  interest  of  all  that  It  should 
be  now  disposed  of. 

2.  The  tacts  of  this  case,  as  we  have  de- 
tailed them,  are  anomalous  and  peculiar. 
Faust  cannot  be  chained  with  laches  In 
suffering  the  accounts  between  htm  and 
Borge  to  remain  unsettled  down  tu  the 
day  of  tbe  letter's  death.  Borge  never  de- 
manded any  account,  and  the  evidence 
shows  that  be  never  desired  one,  and  even 
objected  to  such  an  account  being  kept. 
The  suggestion  that  be  wal  ted  until 
Borge's  death,  and  then  rendered  an  ac- 
count, which  nobody  but  Borge  could  con- 
tradict, thus  loses  all  force.  It  Borge 
cboae  that  matters  shoald  be  left  In  tbia 
shape.  It  does  not  He  in  the  mouths  of  his 
widow  and  heirs  to  complain  or  claim  any 
advantage  from  It.  It  Borge's  confidence 
in  Faust  was  such  that  he  intrusted  him 
with  uncontrolled  powers,  dispensed  with 
all  checks  and  safeguards,  exacted  no  ac- 
counting, and  left  bim  at  the  end  to  make 
up  his  accounts  according  to  bis  own  con- 
science, the  widow  and  heirs  must  abide 
by  the  resnlt,  unless  they  can  prove  nn- 
taithfnlness  or  fraud.  Faust  has  rendered 
an  elaborate  and  Itemized  statement  ot 
his  deuliues,  presenting  a  full  statement 
of  all  sums  received  by  bim.  and  how  they 
were  disbursed.  These  accounts,  together 
with  tbe  books  ot  the  transfer  company 
and  Faust's  check-books,  etc.,  have  t>een 
In  the  possesslim  or  under  the  control  of 
adverse  parties,  and  tbey  have  had  ample 
opportunity  to  examine  and  investigate 
them.  In  all  the  evidence  In  the  case  we 
do  not  discover  a  suggestion  that  Faust 
ever  received  a  dollar  more  than  is  shown 
In  bis  statement,  or  tbat  the  disburse- 
ments reported  by  Mm  do  not  cover  the 
whole  amount  received.  Neither  do  we 
discover  any  question  made  as  to  the  cor- 
rectness of  any  single  Item  of  the  disburse' 
ments  rerouted.  Indeed,  the  only  item  in 
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tbe  whole  of  FtiuRt*a  accoant  upon  which 
aoT  attack  iB  made  is  the  entry  crediting 
himuelf  with  $15,000  as  the  amount  of  biH 
fialary  daring  tbe  flret  lO  years  of  hie 
agency.  Now,  It  lo  evident  that  in  mak- 
ing up  hia  Individual  acconnt  covering  tbe 
whole  period  ol  hla  employment,  and  piir< 
porting  to  charge  himaell  with  all  that  he 
received  for  hlmaelf.  and  crediting  hlmaeU 
with  all  that  wae  due  to  him,  an  entry 
of  the  amount  due  lor  bis  aalnry  during 
the  flntt  10  years  was  a  necemary  and 
proper  entry.  The  only  question  that 
conld  possibly  arise  Iswhetherthe  amount 
so  entered  is  the  true  and  correct  amount. 
The  evidence,  not  only  of  Faust  himself, 
but  of  seTeral  other  disinterested  wit- 
nesses who  learned  tbe  tact  (rom  Borge, 
establishes  ineoatestably  that  bis  salary 
was  $1,500  per  annum,  and  this  is  corrob- 
oruted  by  every  Tact  in  the  case.  The  cor- 
rectness of  this  entry  being  thus  fixed,  the 
resulting  balance  In  bis  favor  cannot  be 
disputed,  uoleaa  other  entries  In  the  account 
are  falsified.  This  has  not  been  done  by 
any  erldenne,  bot  plaintiffs  Invoke  certain 
legal  preijumptlons  tn  throw  discredit  on 
tbe  account.  It  appeara  that  the  balance 
claimed  as  due  results  entirely  from  Faost's 
having  drawn  less  than  his  salary  drrlng 
the  first  10  years  of  bis  employment. 
From  this  fact  tbecbarge  is  roadetbat  the 
claim  la  a  stale  demand.  Under  thn  facts 
uf  tbis  case,  such  a  charge  has  no  basis. 
The  whole  fund  oat  of  which  Faust  was 
entitled  to  be  paid  was  In  his  own  hands. 
What  he  did  not  draw  he  held  in  his  own 
name,  and  under  hla  own  control.  It 
assed  into  tbe  general  account  between 
Im  and  Borge,  which  he  was  not  re- 
quired to  render  ontll  It  was  demanded; 
and  in  now  rendering  his  account  bis  as- 
sertion of  his  claim,  as  a  resulting  bal- 
ance of  the  whole,  la  timely,  and  free  from 
any  taint  of  staleness.  Tbe  same  consid- 
erations destroy  the  plea  of  prescription. 
Much  stress  Is  laid  upon  the  Improbability 
that  Faust  should  have  drawn  so  small  a 
part  of  hla  salary  during  these  years.  We 
admit  that,  prima  facie,  it  is  Improbable; 
but  it  Is  explained,  and,  while  the  explana- 
tion is  not  absolutely  satisfactory,  it  Is 
plausible,  and  leaves  the  presumption  too 
weak  to  sapport  Judicial  action. 

The  ingenious  counsel  tor  plaintiffs  re- 
fer to  other  circumstances  giving  rise  to 
adverse  presaraptiona  and  discrediting 
Faust's  Claim.  We  have  considered  them 
very  carefully,  and,  while  not  unlnipreesed. 
we  can  find  In  them  nothing  of  sufficient 
strength  to  Juatlfy  us  In  reversing  tbe  con- 
clusions of  the  district  Judge,  and  In 
stamping  as  a  thief  and  a  cheat  a  man 
whose  character  ia  not  otherwise  im- 
peached, who  enjoyed  the  unlimited  cond- 
dence  of  Borge,  and  who  la  further  accred- 
ited by  the  trust  which  the  parties  aasall- 
Ing  him  have  continued  to  repose  in  blm. 
In  the  language  of  Mr.  Greenleaf,  presump- 
tions of  this  kind  "are.  In  truth,  but  mere 
areruments,  of  which  the  major  premise  Is 
not  a  rule  of  law.  They  belong  equally  to 
each  and  every  subject-matter;  and  arc  to 
be  judged  by  the  common  and  received 
tests  of  the  truth  of  propositions  and  the 
validity  of  arguments.  They  depend  up- 
on their  own  natural  force  and  efDcacy  In 


generating  belief  or  conviction  In  tbe 
mind,  as  derived  from  those  connections 
which  are  shown  by  experience.  Irrespect- 
ive of  any  legal  relations.  They  differ 
from  presumptions  nf  law  in  this  essential 
respect:  that,  while  those  are  reduced  to 
fixed  rules  and  constitute  a  branch  of  the 
particular  system  of  jurlsprndence  to 
which  tbey  belong,  these  merely  natural 
presumptions  are  derived  wholly  and  di- 
rectly from  the  circumstances  of  tbe  par- 
ticular case,  by  means  of  the  common  ex- 
perience of  mankind,  without  the  aid  or 
control  of  any  rules  of  law  whatever." 
]  Greenl.  £v.  §  44;  Best,  Ev.  §  317  et  seq. 
Cases  do  nuquestlonably  arise  In  which 
such  preanmptlona  control  the  mind  with 
such  power  of  conviction  dsto  undermine 
and  destroy  the  effect  of  positive  evidence 
to  tbe  contrary.  Instances  are  present- 
ed in  the  cases  quoted  by  appellants: 
Quock  Ting  v.  U.  S.,  140  TJ.  S.  420, 11  Sup. 
Ct.  Bep.  733,  851 ;  Wood  v.  Egan,  39  La. 
Ann.  f{A4,  2  Sonth.  Kep.  191 ;  Cutler  r.  Col- 
lins, 87  La.  Ann.  95.  Slight  variations  tn 
the  facts  of  any  particular  case  alter  the 
force  of  such  presumptions,  and  inflexible 
rules  cannot  he  prescribed  for  their  appli- 
cation. Considering  all  the  facts  of  thU 
peculiar  case  together,  we  find  no  suffl- 
clent  reason  to  disturb  the  conclusion 
reached  by  tbe  district  judge  except  In  one 
respect.  Fauat'a  own  testimony  leaves 
ua  unaatlsfled  aa  to  whether  hla  salary  of 
$125  per  month  began  on  the  let  of  Janu- 
ary or  Ist  of  July,  1876.  Up  to  the  1  at  of 
July,  1S75,  he  was  engaged  In  tne  ware- 
bouse  business  on  bis  own  account,  and 
only  kept  the  books  of  the  transfer  com- 
pany. He  himself  aaya:  "I  continued  the 
warehouse  business  tor  my  own  account 
until  July,  1S76.  From  January,  lfi75,  to 
July,  1875,  T  kept  the  transfer  company's 
books.  Then,  as  Borge  said  It  did  not 
look  well  for  me  to  be  in  the  warehouse 
business,  as  I  had  the  transfer  business  In 
my  name,  I  went  to  work  In  the  transfer 
buBinessfor$125amonth.''  Hewaa  doubt- 
less entitled  to  something  for  prior  serv- 
ices, but  his  salary  of  $125  a  month  Is  only 
shown  to  have  begun  In  July.  A  reduc- 
tion of  $500  In  the  amount  allowed  him 
will  do  Justice.  It  Is  therefore  adjudged 
and  decreed  that  the  Judgment  appealed 
from  be  amended  by  reducing  the  amount 
allowed  In  favor  of  Faust  from  $5,000  to 
$4,500,  and  by  ordering  tbe  difference  to  be 
paid  over  to  plaintiffs  In  rule;  and  that, 
as  thuB  amenaed,  tbe  Jndgmont  be  now 
atBrmedf  appellees  to  pay  costs  of  appeal. 
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Saybe  et  ah  v.  Webcott. 
{Swpreme  Court  of  A.labamcL   Jan.  18, 1802.) 
Bale  or  Land  bt  Trustee— Allow asob  of  Debt 

AGAINST  CBSTDI  QUB  TrDST  IN  FATHBHT— FAIL- 
UBB  or  CON8IDBHATION— VeNSOB'S  LiBH. 

Where  vendees  bay  land  from  a  trustee, 
and,  accordlDK  to  the  contract,  to  which  the  ces- 
tui que  trust  is  a  piirty,  pay  merely  half  the  stip- 
ulated price  by  allowing  a  credit  on  a  supposed 
debt  agBinst  the  cestui  que  trust,  and  It  subse- 
quently turns  oat  that  the  debt  does  not  exist,  a 
bill  by  the  administrator  of  tbo  cettui  que  trust 
to  enforce  a  vendor's  lien  for  parohase  money  to 
tbe  amount  of  the  supposed  debt  Is  without 
equity,  since  it  seeks  to  enforce  a  money  pay- 
ment, which  was  never  agreed  to. 


Digitized  by 


SOUTHXBN  BSFOBTEBiYOL.  10. 


(Ala. 


Appeal  from  eliancery  eonrt.  Mootgom- 
wj  county ;  John  A.  Fobtbr,  Chancellor. 

AeMon  to  enforce  a  vendor's  Hen,  by  W, 
D.  Weecott,  administrator,  agralnst  H.  A. 
Say  re  and  another.  Judgment  tor  plaln- 
tlir.   Defendants  appeal.  Berersed. 

Tompkina  A  Troy  and  StrlngfyUow  A 
LeOraotf,  for  appellantB.  W,  A,QuatBr, 
tor  appellee. 

Walkkb,  J.  Moses  Bros,  parebased  cer- 
tain real  estate  In  the  city  of  Montgomery 
at  the  prlceof  $10,000,  npon  the  agreement 
and  nnderstandlag  that  93,950  of  the  stlp- 
Qlated  price  should  be  paid  by  a  credit  of 
that  amount  upon  an  IndebtedneM  then 
supposed  to  exist  In  their  faTor  against 
Lucy  B.  Noble,  who  was  Intereeted  as  a 
cestui  que  trust  in  the  property  sold,  and 
who  was  a  party  to  the  agreement  tor  the 
partial  payment  of  the  purchase  price  by 
tbe  credit  on  the  claim  agalnat  ber.  This 
contract  of  purchase  was  carried  out  ac- 
cording to  Its  terms.  Moses  Bros,  re- 
ceived a  deed  to  the  property  on  allowing 
tbe  credit  as  agreed,  and  paying  the  re- 
malnderofthe  price  in  money.  Afterwards 
It  turned  out  that  the  supposed  indebted- 
ness upon  which  the  credit  was  allowed 
did  not  really  exist.  Lucy  B.  Noble  having 
died,  the  bill  In  this  caae  was  filed  by  the 
administrator  da  boaia  bod  of  her  eetata 
to  enforce  a  lieu  upon  tbe  property  for 
98,950  and  interest,  as  a  balanceot  the  pur- 
chase money  still  due  and  unpaid.  The 
claim  Is  that  the  allowance  of  a  credit  on 
a  debt  which  did  not  exist  was  no  pay- 
ment at  all,  and  that  tbe  result  la  that 
the  amount  of  tbe  credit  Is  still  due  on  tbe 
purchase,  and  Is  secured  by  a  vendor's 
lien  on  tbe  property.  The  recognition  of 
this  claim  would  Involve  the  enforcement 
of  a  contract  which  the  averments  of  the 
bill  show  was  never  made.  The  stipula- 
tion as  to  tbe  mode  in  which  93,950  of  tbe 
purcbam  price  was  to  be  satisfied  was  a 
material  feature  of  tbe  contract  of  pur- 
chase. Tbe  bill  does  not  show  that  Moses 
Bros,  agreed  to  pay  910,000  In  money  for 
tbe  property.  They  only  agreed  to  pay  In 
money  the  difference  between  that  sum 
and  the  amoant  of  the  stipulated  credit. 
It  may  very  w«ll  be  that  the  sale  could 
not  have  been  made  except  npon  the  con- 
dition of  allowing  the  purebasera  to  ase 
tbeir  claim  In  paying  part  of  the  agreed 
price.  Tbe  opportunity  of  realising  on 
tbe  claim  may  have  been  the  principal  In- 
ducement which  Influenced  them  to  make 
the  trade.  The  fact  that,  as  a  result  of 
a  mistake  of  the  parties,  a  part  of  the  cou- 
idderatlon  for  the  sale  and  conveyance 
turned  out  to  be  no  consideration  at  all, 
cannot  be  allowed  to  have  tbe  effect  of 
binding  tbe  parties  to  a  contract  different 
from  tbe  one  they  entered  Into.  There 
cannot  be  a  lien  Torparchase  money  whlrh 
was  never  due  or  payable  under  the  con- 
tract of  porcfause.  Tbe  Implied  Hen  of  a 
vendor  of  real  estate  la  an  Incident  of  a 
debt  for  unpaid  pnrcbase money.  Though 
tbe  Hen  survives,  and  may  be  enforced  aft- 
er an  action  on  tbe  debt  is  barred,  yet  tbe 
existence  of  the  lien  presupposee  a  debt  to 
be  secured  thereby.  2  Warv.  Vend.  706. 
Where  tbe  xale  is  valid,  though  the  vendee 
la  not  aul  JatU,  au  as  to  ba  personally 


bound  tor  the  payment  <rf  the  pnrchaae 

money,  them  Is  a  lien  In  favor  of  tbe  ven- 
dor, but  It  Is  only  to  secure  the  payment 
of  the  purchase  mouey  according  to  the 
terms  of  tbe  sale.  McDonald  v.  Land  Co., 
78  Ala.  S82.  In  this  case  the  lien  Is  aouf^t 
to  be  enforced  for  adebtnot  created  by  tbe 
terms  of  the  contract  of  sale,  as  the  pur- 
chasers (lid  not  agree  to  pay  In  money  tbe 
amount  for  which  a  lien  Is  claimed.  There 
has  been  no  failure  on  their  part  to  com- 
ply with  the  contract  as  ft  was  made.  The 
court  cannot  change  the  contract  of  tbe 
parties  so  as  to  make  all  of  the  purchaaa 
price  payable  in  money.  Tbe  non-extat- 
ence  of  the  supposed  debt  upou  which  the 
credit  was  allowed  may  have  conferred 
npon  the  seller  tbe  right  to  demand  a  re- 
scission of  the  contract  of  sale  upon  offer- 
ing to  make  restitution  of  what  the  pur- 
chaserbad  actually  paid.  Whatever  rlgtata 
Lucy  B.  Noble  may  have  bad  againat 
Moses  Bros,  as  tbe  result  of  other  deallnga 
between  them,  she  was  not  entitled  to  a 
Hen  for  purchase  money  which  was  never 
agreed  to  he  paid  for  the  land.  The  fifth 
and  sixth  grounds  of  demurrer  Interposed 
by  the  appellants  pointed  out  the  fatal 
defect  In  the  claim  to  a  lien.  The  bill  waa 
witboot  equity,  and  should  have  been  dia- 
mlsaed  A  decree  to  that  effect  will  ba 
rendered  In  tbls  court  Reversed  and  nn- 
der«d. 


—  (»  Als.  M) 

Davis  et  al.  v.  Baddxbs  at  si. 
(Supreme  Court  ijf  Alabama.  Jan.  tt,  1881) 

AmrritATiOK— FowBB  or  Ooam—lMwauM  Otm- 
fiucT— Akcbitsoi's  CutTmOATB— DtrusD  Oow- 
Tajicr— Assumpsit. 
1.  Under  Code,  |  8321,  providing  for  sab- 
mtssloa  to  arbitration  ud  lor  ■  contlnnanoe,  bat 
not  "beyond  one  term,  anless  for  good  osose 
shown."  it  is  within  the  discretion  of  the  court, 
more  uum  twn  years  sfter  submission  to  arDltr^ 
tion,  to  dlsregszd  the  order  id  referenoe  and  tty 
tbe  case. 

8.  Where  a  building  contraot  in»vides  that 
no  extra  work  shall  be  paid  for,  unless  a  sepa- 
rate estimate  in  writing  shall  have  been  sub- 
mitted prior  thereto,  the  contractors  can  recover 
for  extra  work  furnished  onder  a  promise  by  the 
owner  tc  pay  therefor. 

8.  Where  a  contract  for  a  balldlng  is  not  en- 
tirely performed,  but  tbe  owner  moves  in  befom 
completion,  and  remains  In  possession  after  It  is 
flnisned,  he  is  liable  for  the  labor  and  materials 
on  an  implied  oontraot. 

4.  Where  plainUSs  had  contracted  to  build 
a  house  for  defendants,  payments  to  be  made 
only  on  architects*  certificates,  and  snes  on  the 
common  oounts,  on  an  implied  oontraot  to  pay  for 
tbe  labor  and  materials,  they  can  recover,  al- 
though they  have  not  obtained  tbe  andiiteots* 
cerltficBtea. 

5.  Where  the  evidence  la  not  set  out  la  full 
In  tbe  record,  it  will  be  presnmed  that  there  was 
evidence  to  support  the  instructions. 

Appeal  from  city  court  of  Annlaton; 
Thomas  B.  Matthkws,  Special  Judge. 

This  was  an  action  brought  by  Baddera 
A  Britt  against  W.  A.Davia  and  otbera  to 
recover  for  tbe  building  of  a  residence  for 
the  defendanta  under  a  contract.  Plain- 
tiffti*  evidence  was  that  they  had  substan- 
tia Jly  com  piled  with  the  contract,  and  tbat 
they  bad  done  extra  work  at  tbe  Instance 
of  the  defendants,  tor  n  hich,  after  tbe  ex- 
ecution of  said  contract  and  before  said 
work  was  done,  the  defendant  W.A.I>aTla 
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ag:reed  to  pay  platntllh ;  tbat  the  work 
on  eald  hoase  was  not  completed  autU 
about  January  21,1888;  that  defendant, 
with  plalntltb*  permission,  had  moved 
into  the  house  in  December,  1887,  when 
only  two  rooms  were  finished ;  that  the 
defendant  atlll  uccaples  said  house  as  a 
residence.  FlalntitfR  testified  that  they 
were  eutltled  to  the  certificate  of  the  ar- 
chitects, as  provided  la  said  contract,  and 
that  eald  certificate  was  wrongfally 
wlthtanld  by  aald  architects;  that  alter 
aald  written  contract  was  entered  tntu 
there  was  a  sabsequent  parol  contract 
between  the  plaintiffs  and  defendants  by 
which  the  plans  were  altered,  and  tbat  un 
account  of  said  alteration  extra  work  had 
to  be  done  on  said  house,  for  the  dolntj;  of 
wbldi  It  wuifld  take  more  time  to  com- 
plete said  honae  than  was  provided  for  in 
the  written  contract;  and  chat  the  plans 
and  spedflcations  were  so  altered  and 
extra  work  done  thereunder.  Defendants 
testified  plalntlfte  had  not  complted  with 
the  contract;  tbat  mnch  of  the  work  was 
pooriy  ,done;  that  Inferior  material  was 
naed;  and  that  plaintiffs  bad  departed 
from  the  plans  without  authority,  and 
had  abandoned  the  work  before  it  was 
completed,  and  had  nerer  obtttlned  the 
certificate  of  the  architects.  The  defend- 
ant W.  A.  Davis  denied  that  he  had  ever 
agreed  tu  pay  for  extra  work.  The  court 
of  its  own  motion,  among  other  things, 
chained  tfaejory  as  ftillows:  "It  the  plaln- 
tifh  did  not  comply  with  the  original  con- 
tract aoed  on  In  this  case,  they  are  not  en- 
titled to  recover  upon  It  for  the  work  done 
onder  It.  unless  yoo  find  from  the  evidence 
that  a  departure  from  the  original  plan 
and  speeificatlona  was  agreed  on  between 
the  parties  before  It  was  made,  and  the 
workaadone'waa  performed  in  lieu  of  that 
originally  contemplated ;  bnt  it  does  not 
neeeaaarlly  follow  that  plalntlfta  In  tbln 
action  would  not  be  entitled  to  recover 
forsoch  work:  If  plaintiffs  did  the  amount 
of  work  they  have  agreed  to  do  under  the 
contract,  and  It  was  of  value  to  and  ac- 
eepted  by  defendants,  although  It  may 
not  have  been  dune  In  strict  compliance 
with  the  original  plan  and  specifications, 
you  may  nevertheless,  under  the  princi- 
ples I  have  submitted  to  yon,  find  that 
plaintiffs  are  entitled  to  recover  under  the 
common  counts  of  the  complaint  what- 
ever the  evidence  shows  tbat  the  work 
which  was  done  under  the  contract  la 
reaaonably  worth,  or,  rather,  the  con- 
tract price  for  the  w'ork,  leas  the  difference 
in  value  of  the  work  aa  done  and  what  It 
would  have  been  worth  bad  It  been  done 
in  compliance  with  the  contract;  but  in 
no  event  would  they  be  entitled  to  recover 
more  than  the  contract  price,  although 
the  work  ao  done  may  be  of  greater  value 
than  was  to  be  paid  for  It  under  tlie  con- 
tract. To  allow  plalntlffa  torecoverwbat 
tbawork  was  reasonably  worth,  regard- 
leaaof  the  contract  price  for  the  work  they 
were  to  do,  might  not  be  any  punishment 
to  them  for  a  violation  of  the  contract.  It 
you  should  find  from  tho  evidence  that 
they  violated  it."  The  court  refused  the 
following  charges  of  defendants :  (1 ) "  II  the 
Jury  believe  from  the  evidence  that  thecon- 


tract  between  plaintiffs  and  defendant 
was  for  the  erection  of  a  building  upon 
the  land  of  defendant,  and  that  periorm- 
auce  of  the  terms  of  the  contract  was  to 
precede  payment,  and  was  the  condltlun 
thereof,  and  that  plalntiDs  have  sub- 
stantially failed  on  their  part  to  periorm 
(he  contract,  then  plaintiffs  cannot  re- 
cover In  this  action,  notwltfastandlng  de- 
fendant has  chosen  to  occupy  and  enjoy 
the  building."  (2)  "Tbat,  If  the  Jury  be» 
lleve  from  the  evidence  that  the  final  pay- 
ment of  the  contract  price  of  the  building 
depended  upon  the  plaintiffs  obtaining 
the  architects*  certificate  tbat  the  work 
and  building  was  completed  according  to 
the  contract,  then  plaintiffs  cannot  reco  ver 
In  this  action,  unless  they  show  soch  cer- 
tificate, or  auch  facta  ara  shown  by  tba 
evidence  aa  to  convince  the  Jury  that 
such  certificate  to  obstinately,  unreason- 
ably withheld."  (8)  "That  if  the  Jury  be- 
lieve from  the  evidence  that  said  building 
is  not  completed  according  to  the  con- 
tract, In  a  workman-like  manner,  and  that 
the  last  payment  of  seven  hundred  dol- 
lars was  only  to  be  madeon  the  certificate 
of  the  architects,  and  such  certificate  is 
withheld  because  of  the  failure  to  com- 
plete the  building  In  a  workman-like  man- 
ner, and  according  to  the  contract,  then 
said  certificate  Is  not  obstinately,  unrea- 
sonably, or  unjustly  withheld,  and  with- 
out such  certificate  plaintiffs  cannot  re- 
cover as  to  the  last  payment  of  aeven  hun- 
dred dollars."  (4)  "All  persons  entering 
Into  contracts  are  bound  by  the  terms  of 
the  contract,  and  aach  contract  is  tbe  law 
of  the  particular  case;  and  If  the  plain- 
tiffs In  this  case  agreed  to  do  the  work 
strictly  In  accordance  with  the  plans  and 
specifications  In  said  contract,  then  they 
are  bound  to  comply  with  tbe  require- 
ments of  Buch  plana  and  Hpedfleatlona 
strictly;  and  nnleaa  the  Jury  iasatlafiod 
tbat  said  plaintiffs  have  complied,  then 
they  cannot  recover  without  sbuwlng  to 
the  satisfaction  of  the  jury  tbat  such  fail- 
ure to  comply  on  plaintiffs*  part  has 
been  expressly  or  impliedly  waived  by  the 
defendant."  (6)  "Tbe  terma  of  all  con- 
tracts, unless  waived,  mast  be  strictly 
complied  with  before  any  party  thereto 
can  have  a  right  of  action  thereon;  and 
the  contract  in  this  case  stipulating  that 
*no  new  work  of  any  description  done  on 
the  premises,  or  any  work  of  any  kind 
whatsoever,  shall  be  considered  extra,  un- 
less a  separate  estimate  in  writing  for 
the  same  before  Ita  commencement  ahall 
have  been  anbmltted  by  tbe  contractora 
to  tbe  proprietor,  and  his  signature  ob- 
tained thereto,*  then  no  charge  for  extra 
work  under  the  contract  In  this  case  can 
be  made  or  judgment  recovered  therefor 
unless  said  stipulation  In  said  contract 
baa  been  complied  with  by  the  contractor, 
or  the  same  baa  been  expressly  waived  or 
impliedly  by  tbe  proprietor,  the  defendant 
In  thlR  cause. **  (6)  "Tbe  mere  fact  tbat 
part  periormance  of  the  contract  has  been 
beneficial  to  tbe  defendant  Is  not  enough 
to  render  the  party  benefited  liable  to  pay 
for  The  advantage.  It  must  ap|*ear  from 
tbe  evidence  tbat  he  has  taken  the  benefl'^ 
under  circnni  stances  sufficient  to  raise  aa 
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Implied  promlM  to  pay  for  tbe  work 
done,  notwltbstandlng  tbe  non-perforai- 
ance  of  tbe  special  (.'ontract.  Tberefure  In 
a  case  of  hnildlng  oa  land,  under  a  con- 
tract which  the  builders  fail  to  complete, 
or  which  they  complete  in  a  manner  not 
conforrolne  to  the  contract,,  so  that  the 
owner  cannot  be  charged  with  the  con- 
tract price,  the  mere  fact  of  tbe  buildinf? 
remaining  on  the  land,  and  the  owner 
-moviuR  into  and  taking  possesBiuQ  ot  it, 
and  enjoying  the  fruits  oT  the  labor,  Is  not 
such  an  acceptance  as  will  alone  imply  a 
promise  to  pay  for  it,  and,  without  more, 
plalntltlB  canifot  recover  on  the  common 
counts  io  the  complaint  In  this  action." 
(7)  "If  the  Jury  boiicTe  from  the  evidence 
that  tbe  last  payment  of  seven  hundred 
dollars  depended  upon  the  certiflcale  ol 
Cbisholm  &  Green,  tbe  arcbitocts,  that  the 
work  was  completed  In  accordance  with 
tbe  drawings,  plans,  and  speciflcations, 
and  that  such  certificate  haa  not  been  ob- 
tained, nor  UDjuBtly,  nnreasonably,  nor 
eollaslvely  withheld ;  and  they  farther 
find  that  defendant  has  paid  on  said  con- 
tract twenty-six  hundred  dollars  on  the 
contract  price  of  three  thousand  dollars; 
and  they  further  find  that  plaintiffs  have 
done  extra  work  for  which  defendant  ia 
bound  to  pay  under  tbe  atipulatlons  of 
tbe  contract,— then  tbe  defendant  Is  en- 
titied  to  oflaet  aacb  amonnt  fur  extra 
work  with  the  three  hundred  dollars  over- 
paid to  such  contractors  under  said  con- 
tract." (8)  **Tbe  plaintiffs  are  not  en- 
titled  to  recover  on  the  common  counts 
In  this  case  unless  the  Jury  believe,  from 
all  the  evidence,  that  dcfeodant  accepted 
the  work,  and  went  Into  poBsesslon  and 
occupied  and  used  the  rame,  under  such 
circumstances  as  will  amount  to  an  ex- 
press or  Implied  waiver  of  tbefallure  upon 
tbe  part  of  plalntiHa  tu  perform  said  uon- 
tract,  and  tbe  mere  fact  of  moving  In  and 
occupying  the  houne  alone  in  not  sufficient 
to  amount  tu  an  express  or  implied 
waiver."  (12)  "If  the  evidence  shows 
that  the  plaintiff  asked  no  further  time 
to  do  extra  work,  defendant  Is  entitled 
to  reasonable  damages  for  delay  after 
November  Ist,  the  time  of  completion,  as 
provided  in  contract."  (14)  "The  burden 
of  proof  la  on  the  plaintiffs,  Badders  & 
Brltt,  to  show  performance  of  their  con- 
tract, or  a  waiver  by  tba  defendant  Davia 
In  tblBcast).''  (16)  "The  useof  a  hnlldlng 
which  has  been  partially  erected,  though 
for  the  purpose  for  which  it  was  intended, 
Is  not  an  acceptance  of  the  work,  or  any 
part  thereof;  the  duty  to  pass  upon  tbe 
work  does  not  arise  until  its  completion," 
(iH)  "A  special  contract  for  work  must 
prevail  unless  a  departure  from  It  has 
been  bo  general  as  to  render  It  impossible 
to  connect  the  contract  with  the  work." 
(19)  "When  a  building  Is  In  process  of  con- 
Btructlon  under  a  special  contract,  and 
additions  and  alterations  are  to  be  made, 
the  original  contract  is  held  to  exist  and 
be  binding  as  far  as  it  can  be  followed." 
Judgment  tor  plalntltfe;  and  defendants 
appeal.  AfHrraed. 

Black  well  A  Keltb  and  Knox  &  Bowie, 
for  appellants.  SrotAera,  IVIf/ett  &  WU- 
lettt  for  appelleee. 


Clopton,  .7.  On  August  Si4, 1888,  the  dr- 
cult  court,  in  which  the  suit  wae  orlfil- 
nally  Instituted,  made  thefnilowing  entry : 
"Came  the  parties  by  attorneys,  and  by 
ngreemeut  this  cause  is  submitted  to  tbe 
arbitration  of  M.  J.  Miller  and  J.  B.  Good- 
win, and  they  to  call  In  a  third  man, 
whose  award,  when  made  according  to 
law,  to  be  made  the  Judgment  of  this 
court  In  this  case."  When  the  case  was 
called  for  trial  In  the  city  court,  to  wnich 
it  had  been  transferred  under  tbe  statute, 
at  tbe  January  term,  1891,  defendants 
moved  to  refer  it  to  the  arbitrators  under 
tbe  order  of  the  circalt  court.  The  mo. 
tion  wad  overruled,  and  the  dty  court 
proceeded  to  try  and  determine  the  cause. 
SecttoQ  S221  of  tbe  Code  declares:  "It 
is  the  duty  of  all  courts  to  encourage  the 
settlement  of  controversies  pending  before 
them  by  a  reference  thereof  to  arbitra- 
tors, chosen  by  tbe  parties  or  their  attor- 
neys; and,  on  motion  of  the  parties,  most 
make  anch  order,  and  continue  the  canae 
for  award;  but  anch  continuance  must 
not  extend  beyond  one  term,  unless  for 
good  cause  shown  or  by  qoasent. "  While 
It  is  made  the  duty  of  the  court,  in  pur- 
suance of  the  legislative  policy  declared  in 
the  statute,  to  make  an  order  of  reference 
on  motion  of  the  parties,  such  order  does 
nut,  under  the  statute,  oust  tbe  court  of 
Jurisdiction  of  the  case.  It  remalaa  pend- 
ing in  court,  subject  to  be  called  at  each 
succeeding  term  fur  trial.  Tbe  suspension 
for  award  is  not  indehnite.  The  statute 
places  a  limitation  upon  tbe  discretion  of 
the  court  as  to  continuing  tbe  cause, — 
the  continuance  must  not  extend  beyond 
one  term,  anleas  good  cause  be  shown  or 
the  parties  ctnisent.  So  far  as  the  preaent 
record  discloses,  and  we  can  look  no  fur* 
ther,  no  action  was  tukeii  In  executinn 
of  the  order  of  reference  either  by  the  ar- 
bitrators or  by  the  parties,  and  no  cause 
shown  when  tbe  case  was  called  for  trial 
why  it  Bhould  longer  be 'continued  for 
award.  Several  terms  having  elapsed 
since  the  order  of  r^erence,  and  no 
award  made,  nor  eansa  shown  for  a  far- 
ther continuance.  It  became  the  duty  of 
the  court,  unless  tbe  parties  consented  to 
a  further  continuance,  tu  disregard  the 
order  of  reference,  and  proceed  with  the 
trial  of  tbe  case.  Iron  Co.  v.  Cobb,&5  Ala. 
636.  The  complaint  contains  several 
connts,— one  on  a  apeclal  contract  for  the 
erection  of  a  dwelllng  bonfle.  a  common 
count  for  materials  furnished  and  work 
and  labor  done,  and  a  count  for  extra 
materials  and  extra  work.  The  special 
contract  contains  a  provision  that  *'no 
new  work  of  any  description  done  on  the 
premises,  or  any  work  of  any  kind  what- 
soever, shall  be  considered  as  extra,  anleas 
a  separate  estimate  In  writing  for  tbe 
same,  before  ttscommencement.ehall  have 
been  submitted  by  the  contractors  to  the 
proprietor,  and  his  signature  obtained 
thereto."  On  the  former  appeal  (88  Ala. 
S67,  6  South.  Rep.  834)  this  clause  of  tbe 
contract  was  construed.  It  was  then 
held  that  if  no  estimate  In  writing  for  tbe 
extra  materlala  and  work  was  submitted 
to  defendant  and  hia  signature  thereto 
obtained,  and  no  promise  to  pay  tor  the 
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eame,  no  recovery  cnnld  be  bad  therefor; 
but  il  (luring  tbe  progress  of  the  work  al- 
terations in  tbe  plan  were  made  by  matu> 
al  assent,  and  defendant  promised  to  pay 
for  tbe  extra  work  required  hy  the  altera- 
tions, plalntlUs,  If  each  work  was  worth 
more,  considerina;  materials  and  work- 
maushlp,  than  the  work  for  which  It  was 
BubBtituted,  are  entitled  to  recover  the 
dlRerenee.  altbougb  no  written  estimate 
was  submitted  and  signed.  Tbe  conut 
contains  an  avwrnent  that,  wtaiie  the 
bonding  was  In  course  of  erection,  defend- 
ant promispd  to  pay  fur  the  extra  work 
and  materiala.  and  tbere  is  evidence  tend- 
ing to  show  such  promise.  Charge  5,  re- 
quested by  defendants,  ignores  the  effect 
uf  this  evidence,  and  excludes  it  from  tbe 
consideration  of  tbe  Jnry.  Tbe  liability 
of  defendants  for  tbe  extra  work  and  ma- 
teriala does  not  rest  upon  a  waiver  nf  tbe 
special  condition  of  the  contract, bat  apon 
a  eabsequent  and  distinct  agreement  to 
alter  or  modify  the  contract,  and  to  pay 
the  increased  costs  of  such  alteration  or 
modification.  The  jnry  would  baveunder- 
stood  from  tbe  charge  that  they  conid 
not  allow  for  tbe  vxtra  work  and  mate* 
rials,  unless  defendants  expressly  or  tm- 
pliedly  waived  the  condition,  though  they 
may  have  verbally  promised  to  pay  for 
tbe  same.   The  charge  is  misleading. 

The  part  of  the  general  charge  excepted 
to,  and  several  of  the  charges  asked  by  de- 
fendants, relate  to  the  liability  of  the  own- 
er of  land  for  materials  fomisbed  and 
work  done  In  tbe  erection  of  a  building 
tbereon  uuder  a  special  contract,  when  tbe 
contractor  has  failed  to  perform  it.  This 
has  been  regarded  as  a  vexed  question, 
growing  out  of  the  tact  that  the  building 
may  add  to  tbe  value  of  tbe  land,  and  be 
of  benefit  to  the  owner,  In  connection  with 
the  practical  dlfflcnlty  ut  enforcing  the 
right  of  rejection.  Whatever  contrariety 
of  Judicial  views  may  exist,  the  rale  in  such 
cases  has  been  long  and  well  settled  In 
this  state.  In  Thomas  v.  Bills,  4  Ala.  108. 
the  rale  Is  thus  stated:  "Indeed,  nothing 
is  more  common  than  to  permit  a  recov- 
ery upon  an  implied  contract  tit  pay  the 
value  of  tbe  labor,  although  It  may  nut 
bavD  amounted  to  a  performance  of  tbe 
special  contract;  and  this  la  always  the 
rale  when  the  defendant  has  accepted  the 
work,  or  eutered  Into  possession  and  use 
of  tbe  house  actually  erected,"  The  same 
doctrine  has  been  reasserted  In  tbe  subse- 
quent cases  of  Merrlwetber  v.  Taylor,  15 
Ala.  786;  EngUsb  r.  Wilson,  84  Ala.  201; 
Bell  V.  Teagne.  86  Ala.  211.  3  South.  Rep. 
861.  The  doctrine  practically  rests  upon 
tbe  acceptance  of  tbe  building  by  tbe  own- 
er of  tbe  land,  not  as  finished  according 
to  tbe  contract,  but  In  Us  uncompleted 
condition,  and  that  in  such  cunditlon  It  is 
of  benefit  to  him.  The  acceptance  need 
not  be  express.  When  there  is  no  gross  or 
fraudulent  violation  or  abandonment  of 
the  contract.  It  may  be  Inferred  from  tbe 
use  and  enjoyment  of  tbe  property  by  the 
owner  of  the  land  upon  which  value  baa 
been  conferred  by  the  erection  of  the  build- 
ing. Tbe  charges  relating  to  this  matter 
asked  by  defendants  are  defective  in  this: 
they  assert  the  proposition  that  plaintiffs 
cannot  recover,  even  under  tbe  common 
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counts,  without  showing  a  strict  perform- 
ance uf  the  contract,  or  that  an  acceptance 
cannot  be  Inferred  from  merely  moving 
into,  taking  possession,  and  using  and  en- 
joying tbe  house.  It  may  be  that  moving 
into  tbe  house  before  Its  completion,  by 
consent  of  plaintiffs,  would  not,  of  itself, 
amount  to  an  acceptance;  but  it  I'd  also 
shown  that  defendants  remained  in  pos- 
session after  the  completion  of  the  house, 
and  have  used  and  enjoyed  it  up  to  tbe 
time  of  trial.  In  such  case,  liability  does 
not  rest  on  strict  performance  of  the  pro- 
visions of  tbe  contract  on  tbe  part  of 
plaintiffs,  or  a  waiver  thereof  by  defend- 
ants; but  upon  an  Implied  agreement, 
raised  by  the  law,  to  pay  for  labor  done 
and  materials  furnished,  which  were  of 
value  and  benefit,  and  accepted  by  them. 
On  these  principles,  charges  1,4,6,  8,14, 
and  16  asked  by  defendants  were  properly 
refused.  Tbey  predicate  plaintiffs*  rigbt 
to  recover  under  any  count  of  the  com- 
plaint on  performance  of  tbe  apeclal  con- 
tract, or  a  waiver  of  performance  by  de- 
fendants, or  assume,  as  matter  of  law, 
that  moving  Into  tbe  btiuse,  taking  pos- 
session and  enjoying  the  benefit.  Is  not  an 
acceptance.  Besides,  chaise  8  Is  argu- 
mentative. Tbe  question  <A  acceptance 
was  properly  sabmitted  to  the  jury.  No 
question  is  raised  as  to  the  measure  of  re- 
covery In  such  cases. 

By  the  special  contract,  defendants 
agreed  to  pay  for  the  erection  of  tbe  house 
In  installments  na  the  work  progressed, 
the  fourth  and  last  payment  oi  9700  to  be 
made  when  tbe  bnllaing  was  completed 
and  the  drawings  and  specifications  re- 
turned to  the  architects.  Tbe  contract 
contains  the  provision  "that,  in  case  of 
the  final  payment,  a  certificate  shall  be 
obtained  from  and  signed  by  C'blsbolm  ft 
Green,  erefaltects,  to  the  effect  that  tbe 
work  Is  done  In  strict  accordance  with 
drawings  and  specifications,  and  that 
they  consider  tbe  payment  aa  properly 
due;  said  certificate,  however.  In  no  way 
lessening  tbe  total  and  final  responsIbUity 
of  the  contractor.  Neither  shall  It  ex- 
empt tbe  contractor  from  liability  tu  re- 
place work,  if  it  be  afterwards  discovered 
to  have  been  done  111,  or  not  according  to 
the  drawings  or  specifications,  either  In 
execution  or  materials. " 

The  fourth  count  declares  specially  on 
the  contract,  setting  It  out  fo  A^  verba. 
To  this  count  a  demurrer  was  Interposed, 
assigning  as  tbe  ground  of  objection  that 
it  did  not  specifically  aver  that  tbe  certifi- 
cate of  the  architects  was  obtained.  It 
avers  that  plaintiffs  "have  complied  with 
all  tbe  provisions  of  tbe  contract  on  tb^r 
part,  and  erected  said  building  according 
to  said  contract.'**  Tbe  count  is  substan- 
tially In  the  form  of  a  complaint  **  on  a 
dependent  covenant  or  agreement,"  as 
prescribed  by  tbe  €!ode.  Under  the  statu- 
tory form,  a  mere  statement  of  the  con- 
tract, with  a  general  averment  that  plaln- 
tlffs  had  complied  with  all  its  provisions 
on  their  part,  and  that  defendants  have 
failed  to  comply  with  specific  provisions, 
is  sufficient.  These  forms  have  the  force 
of  a  statute.  Insurance  Co.  v.  Bledsoe,  62 
Ala.  53fi. 

The  question  as  to  tbe  necessity  of  pro- 
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dodng  the  eerUflcate  of  tbe  architects  wan 
alao  raised  by  churgee  2  and  8  asked  by 
defendants.  Cnansel  tor  appellants  have 
called  oar  attention  to  canes  decided  by 
the  New  Tork  court  of  appeals,  In  which 
ft  was  held,  ander  contracts  containing 
similar  provisions,  that  when  tbe  parties 
have  made  the  production  of  the  certlQ* 
cate  of  the  architect,  to  the  effect  that  the 
work  was  completely  finished,  a  condition 
precedent  to  final  payment,  the  plaintiff  Is 
bonnd  to  procure  the  certificate,  If  not  Im- 
practicable to  get  It  without  fanlt  on  hlfi 
part;  and.  If  he  does  get  It,  the  defendant 
Is  bound  to  pay,  unless  be  can  show  tbat 
It  was  obtained  by  frand  or  mistake. 
Smith  V.  Bruly,  17  N.  Y.  ITS;  Wyckoff  v. 
Meyers,  44  N.  Y.  148;  Wangler  v.  Smith,  90 
N.  T.  38.  Parties  competent  may  fix  tbe 
terms  of  their  contract  as  they  deem 
proper,  and.  In  the  absence  of  fraud  or 
mistake,  the  court  Is  not  Justified  in  dis- 
placing or  altering  them,  though  regard- 
ed Imprudent  or  unwise.  But  whether, 
vnder  tbe  provisions  of  tbe  contract,  tbe 
obtalnment  of  the  architects*  certiflcate  is 
a  condition  precedent  to  final  payment, 
we  deem  It  unnecessary  to  decide.  If  con- 
ceded tbat  It  Is  requisite  to  entitle  plain- 
tiffs to  recover  tbe  final  payment  under 
the  counts  declarlnK  on  the  sijeclal  con- 
tract, It  the  contract  has  not  been  per- 
formed, and  defendants  havearcepted  the 
house,  the  production  of  the  itertlflcate  Is 
not  essential  to  recovery  under  the  com- 
uon  counts  on  an  Implied  contract  to  pay 
the  value  of  the  labor  done  and  materials 
furnished.  Charge  Is  too  broad,  and 
was  properly  refused,  tor  the  reason  that  It 
predicates  the  production  ot  such  certifi- 
cate, or  proof  of  facts  showing  that  it  was 
obstinately  or  nnroasonably  withheld,  aa 
an  element  of  plaintiffs*  right  to  recover 
"In  this  action;"  tbat  is,  under  both  the 
common  and  special  counts.  And  charge 
8  Is  obnozloas  to  the  objection  tbat  it 
submits  to  the  Jury  tbe  construction  of 
the  written  contract,  which  It  Is  the  pn»v- 
Ince  and  duty  of  tbe  court  t<i  construe. 
Bernstein  v.  Humes,  60  Ala.  583;  Clagbom 
T.  lAngo,  9i  Ala.  SSO.  Charges  18  and  19 
wen  property  refused,  not  only  because 
argromentatlve  In  their  nature,  but  also 
on  tbe  principle  that  when  tbe  bill  of  ex* 
eeptions  does  not  set  out  all  the  evidence, 
if  tbe  legal  propositions  asserted  by  the 
charges  might  be  met  and  avoided  by 
proof  of  facte  which  wonid  render  the 
charges  erroneous,  this  court  will  preenme 
tbat  such  other  facts  were  proved.  Rail- 
way Co.  V.  Kolb.  78  Ala.  896;  McLemore 
V.  Nncbolls.  87  Ala.  662.  Tbe  same  obser* 
vatlon  appUestocharge  12,  which  Is  to  the 
effect  that.  If  plaintiffs  asked  no  further 
time  to  do  extra  work/  defendants  are 
entitled  to  reasonable  daniagee  for  delay 
In  finishing  the  building  attm*  the  time  of 
completion  provided  in  tbe  contract.  If 
to  do  tbe  extra  work  directed  by  defend- 
ants, and  for  which  they  promised  to  pay, 
necessarily  required  longer  time  to  com- 
plete the  building  than  allowed  by  tbe 
contract,  u  reasonable  atenslon  of  tbe 
time  will  be  implied,  and  defendants  are 
not  entitled  to  damages  lor  the  delay,  un- 
der such  circumstances.  Affirmed. 
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Allbritton  v.  Statb. 
Caffey  v.  Same. 
(Supreme  Court  of  Alabama.  Jan.  7, 1B9S.) 
Cbiiok&l  Lav— Alibi. 

1.  In  a  crlmiDsl  case,  where  tbe  defense  is 
an  (UlbU  It  la  error  to  chu^  that  an  ansnooess- 
fal  attempt  to  prove  an  oUM  is  al  trays  a  cironm- 
stance  oi  "great  weight"  against  the  prisoner, 
since  there  is  no  distinction  between  tbe  conse- 
quent weigbc  of  an  unsuooessf  al  att^pt  to  ea< 
tablisb  an  alibi  and  o(  aa  ousoocessful  attempt 
to  prove  any  other  material  fact  in  defense. 

2.  It  Is  also  error  to  charge  that  tbe  evidence 
as  to  tbe  aUbi  must  oocoanl  for  so  mnoh  of  the 
time  of  tbe  transaotlon  as  would  render  it  **  Im- 
possible"  for  defendant  to  have  committed  tiie 
offense,  slooe  sucb  an  iostractlon  violates  the 
rule  that  defendant  Is  entitled  to  an  aoquittal  if 
Che  whole  evideaoe  generates  a  reasonable  doubt 
aa  to  bis  guilL 

Appeal  from  city  court  of  Montgomery; 
T.  M.  AituiNQTON,  Judge. 

.Tohn  AUbritton  and  WiUls  Caffey  were 
separately  indicted  and  tried  lor  wantonly 
and  maliciously  throwing  a  stone  or  rock 
into  a  passenger-car  of  a  railroad  train. 
The  state's  evidence  tended  to  show  tbat 
the  defendants  were  guilty  as  charged  In 
tho  indictment.  The  defendants  "intro- 
duced evidence  to  show  an  allbl."  Botb 
defendants  were  convicted,  and  now  ap- 
peal; both  cases  being  submitted  to- 
gether. Reversed. 

ISayre  &  Pearson,  tor  appellants.  Wm, 
h.  Martin^  Atty.  Geo.,  for  the  State. 

Clopton,  J.  At  the  Instance  of  the  prus- 
ecntlon  the  court  gave.  In  each  of  these 
cases,  tbe  following  charge:  "An  unsuc- 
cessful attempt  to  prove  an  alibi  Is  al- 
ways a  drcomstance  of  great  weight 
against  the  prisoner. "  Speaking  In  refer- 
ence to  this  etatemmt  of  the  principle,  in 
Burrill,  Clrc.  Kv.  51ft,  as  quoted  from  WlUa, 
and  from  which  tbe  charge  Is  copied.  It  In 
said  In  Porter  T.  State,  56  Ala.  95:  "We 
are  Inclined  to  tblnk  Mr.  BurrlU  states  the 
principle  too  strongly.  We  cannot  per- 
ceive why  a  fallnre  In  an  attempted  proof 
of  alibi  should  be  visited  with  severer  in- 
tendments than  a  faUare  In  the  attemi^ 
to  prove  any  other  fact  In  defense.  Of 
course,  a  fraudulent  attempt  to  prova  a 
simulated  alibi,  sustained  byperjury,  will, 
when  detected,  be  a  circumstance  of  great 
weight  against  the  prisoner.  The  conneo- 
tloD  in  which  Burrill  employs  the  expres- 
sion above  copied  tends  to  show  that  be 
had  reference  to  an  nnsacceaafal  fraud- 
ulent attempt  to  establish  an  alibi.  In 
tbat  sense,  we  agree  with  him."  Ajd  alibi 
Is  not.  in  the  strict  and  accurate  sense,  a 
special  defense,  but  a  traverse  of  the  ma* 
terlal  averment  In  the  Indictment  tbat  the 
defendant  did.  or  participated  In,  the  par- 
ticular act  charged,  and  Is  comprehended 
In  the  general  plea, "  Not  guilty.  BecausHs 
susceptible  of  easy  fabriratlon,  and  often 
attempted  to  be  sustained  by  perlary, 
whereby  the  accused  endeavors  to  break 
the  net-work  of  facts  and  ctrcnmataxices 
surely  bringing  him  to  conviction  and 
punishment,  the  proof  of  an  alibi  la,  aod 
Hbould  be,  subjected  to  careful  scrutiny; 
but  It  Is  an  error  to  assume  chat  the  law 
loolis  on  sucb  attempt  with  saspiclon.  A 
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general  prejudice  aKalost  Bach  attempt,  it 
must  be  admitted,  has  resulted  from  tiie 
anqueBtioned  fact  tbac  an  alibi  la  utten 
forged,  constltutiDg  an  artifice  or  contrtv- 
anee  to  shield  the  gollty.  Bocb  proof, 
however,  la  poeltfTe  evidence,  which,  when 
founded  in  truth,  negatives  the  defend- 
ant's presence  at  the  time  and  pla<*e  of  the 
crime,  and  disproves  the  piima  facie  case 
made  by  the  prosecntlon.  lu  some  caHes 
It  Is  the  only  resort  accessible  to  tho  Inno- 
cen  t  for  the  protection  against  a  false  ac- 
cusation; and,  though  subjected  to  more 
rigid  scrutiny,  should  rM»lve  from  the 
Jury  the  same  consideration  as  any  other 
evidence  offered  in  denial  or  excuse.  Being 
a  defense  which  may  be  lantuUy  made, 
and  which  in  legal  contemplation  Is  of  the 
same  favor  as  other  lawful  defenses,  there 
can  be  do  rule  of  law,  founded  on  logic 
or  principle,  cummun  sense  or  justice, 
which  recognises  a  distinction  between 
the  eonsequent  weight  of  an  nnsuccessfal 
attempt  to  establish  an  altbf,  and  of  an 
unsuccessful  attempt  to  prove  any  other 
material  fact  In  delense.  In  Miller  v.  Peo- 
ple, 39  111.  457,  Bbbkbb,  J.,  speaking  for 
the  court,  says:  "Falling  to  prove  an 
alibi  should  have  no  greater  weight  to 
coDvliice  a  jnryof  the  guilt  of  the  prisoner 
attempting  It  than  the  failure  to  prove 
any  other  Important  Item  of  defense.  A 
prtaoner  Is  entitled  to  rely  on  the  facts  in 
his  favor  he  may  suppose  he  Is  able  to 
prove,  and  if  he  Is  so  unfortunate  as  to 
fall  In  his  proof  It  should  not,  generally 
speaking,  operate  to  his  pr^ndlce.  Proof 
of  an  allbf  Is  a  defense  as  legitimate  as 
any  other;  and  the  court  should  not  say, 
lest  It  prejudice  the  minds  of  the  jury,  that 
failure  to  establish  It  shuntd  have  great 
weight  against  the  prisoner. "  The  rea- 
son given  by  Mr.  Wills  for  the  prinrfple 
stated  by  bim— because  the  resort  to 
that  kind  of  defense  implies  an  admlaalun 
o(  the  troth  and  rrievaocy  of  the  facts  al- 
leged, and  the  correctness  uf  the  Inference 
drawn  from  them,  if  they  remain  uncon- 
tradicted "—is  not  logically  the  nature 
and  etTeet  of  such  defense.  An  a/f/>/ Is  not 
a  defenseof  confession  and  avoidance, but. 
If  establtehed,  merely  negativesthe  gulltol 
the  defendant.  Thecbargels  not  a  correct 
etatement  ot  the  rule  applicable  to  a7/bf 
evidence,  and  la  an  Invasion  of  the  prov- 
ince of  the  jnry. 

The  court  further  chained,  at  the  In- 
stance of  the  state:  "In  order  to  make 
the  defense  of  an  alibi  successful  and 
worthy  ot  serious  consideratlou  by  the 
jury.  It  la  Mwentlal  that  the  evidence  to  es- 
tablish this  defense  ahoDid  cover'  and  ac- 
count for  the  whole  time  ot  the  transac- 
tion In  question,  or  at  least  so  much  of 
It  as  to  render  It  impoBslble  that  the  de- 
fendant could  have  committed  the  offense 
for  which  hfi  Is  Indicted."  There  are  re- 
spectable authorities  holding  that  to  suc- 
cesafnlly  establish  an  alibi  the  evidence 
mnat  ao  cover  the  time  when  the  offense  Is 
shown  to  hare  been  committed  as  to  pre- 
dnde  the  pomtblUty  of  defendant's  pres> 
ence  at  the  time  and  place  of  Its  commla- 
slon.  In  this  statement  of  the  rule  we  do 
not  concur.  It  is  undoubtedly  true  that 
the  value  and  ettectiveoess  of  the  proof  ot 
an  alibi  largAy  depend  upon  the  extent 
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to  which  It  embraces  the  period  of  the 
commission  of  the  crime.  In  order  to  be 
conclusive,  the  entire  time  must  necessa- 
rily be  covered;  bat  without  such  com- 

Eleted  extension  the  evidence  Is  admlssl- 
le,  and,  In  ordinary  easea,  worthy  of  con- 
sideration ;  and,  though  not  conclusive, 
may  be  effectual  to  originate  a  reasonable 
doubt,  which  will  entitle  the  defendant  to 
acquittal.  The  strong  and  stringent  rule 
aaserted  in  the  charge  Is  not  only  incon- 
slstent  with,  but  contradictory  of,  the 
fundamental  rule,  founded  In  justice  and 
bamanlty.and  resting  on  the  presnmptlon 
of  Innocence,  that  an  acquittal  mustfol- 
\ovr  a  reasonable  doabt  of  the  guilt  oT  the 
defendant,  engendered  by  the  whole  evi- 
dence. The  proposition  of  the  charge  re- 
q  ulres  the  defendant  to  affirmatively  prove 
that  it  was  Impossible  for  him  to  have 
been  present  at  the  scene  of  thA  crime,— 
tantamount,  when  procrf  of  an  alibi  Is  at- 
tempted, to  a  requirement  of  proof  of  his 
innocence  beyond  a  reasonable  doubt. 
Evidence  of  an  alibi,  though  Insufficient  of 
itself  to  establish  that  defense,  should  not 
be  excluded  from  the  consideration  of  the 
jury,  nor  should  they  be  Instructed,  unless 
satisfied  that  it  is  slmalated,  that  the  de- 
fense is  not  worthy  at  serlons  considera- 
tion. Tboogh  It  may  not  cover  the  entire 
time  during  which  the  crime  may  be  shown 
to  have  been  committed,  or  so  much  as  to 
render  it  impossible  that  defendant  could 
have  committed  the  offense,  it  Is  sufficient, 
If  it  reasonably  satisfies  the  minds  of  the 
jury,  or,  in  connection  with  the  other  evf- 
denee,  fi^nerates  a  reasonable  doubt,  that 
the  prisoner  committed  the  act.  This  rule 
Is  conslstunt  with  other  universally  recog- 
nized principles  of  the  criminal  law,  and  is 
supported  by  reason  and  by  authority. 
People  V.  Foug  Ah  Sing,  64  Cal.  363, 2S  Pac. 
Bep.  233:  Landis  v.  estate,  70  Ga.  654;  Pol- 
lard V.  State.  58  Miss.  410;  6  Crlro.  La# 
Mag.  6U.  Beveraed  and  remanded. 


<H  Ala.  n> 

Johnson  v.  State. 
(Supreme  Camrt  c(f  AVabama.  Jan.  T,  I80S.) 

WiTKBSS— COHFBTBKOT— HuSBAin)  ktm  WlPB. 

On  the  prosecution  of  a  hnsband  for  ao  as- 
saalt  oommitted  on  his  vrlfe,  the  wife  Is  not  only 
competent,  but  ahe  may  be  oompellect,  to  testify 
BgaloBt  the  husband. 

Appeal  from  city  court  ot  Montgomery; 
I.  M.  Arbinoton,  Judge. 

Wesley  Johnson  was  Indicted  and  tried 
for  an  assault  with  Intent  to  marderbls 
wife.  He  was  convicted  of  an  assault  and 
battery,  and  now  appeals.  Affirmed. 

JoliB  Qiadrat  Winter,  lor  appellant. 
Wm,  Xr.  Martin,  Atty.  Oen.,  lor  the  State. 

MoCi.KLLAN,  J.  The  sole  exception  re- 
served on  this  record  goea  to  the  action  ot 
the  trial  court  in  compelling  the  defend- 
ant's wife  to  testify  on  his  trial  upon  a 
charge  of  aasanlt  and  battery  committed 
npon  her  person.  The  right  of  the  wife 
to  testify  in  such  case— her  competency 
as  a  witness— is  admitted.  We  do  not 
think  there  can  be  any  doubt  of  the  power 
of  the  court  to  compel  her  to  testify.  She 
is  made  competent  tor  her  own  protec- 
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tioD,  not  aa  an  Individual  aluiply,  but  aa 
an  ladlTldaalmemberor  society;  and  that 
auciety— the  public— has  iDtei'eat  In  her 
teatlmooy.  to  the  end  that  crime  may  be 
punished,  which  Is  distinct  from  any  pure- 
ly personal  right  of  hers,  and  which  slie 
cannot  waive.  Upon  considerations  ot 
this  character,  the  law  has  come  to  be 
well  settled  In  recoKuIzed  texts  and  by  ad- 
judications of  courts ol  blgb  Btandlng  that 
the  wife  Is  not  only  competent  In  such 
cases,  but  Is  compelled,  to  testify.  Mr. 
Juatlcs  Stephens,  In  bis  Digest  of  the  Law 
uf  Evidence,  which  Is  Incorporated  bodily 
Id  the  American  and  EngUsb  Encyclopss- 
dla  of  Law,  as  "containing  the  most  clear 
and  concise  statements  of  the  law  of  evi- 
dence tistant,"  declares  the  rule  to  be 
"that  In  any  criminal  proceedlnfc'agalnst 
the  husband  or  wife,  for  any  bodily  Injury 
or  violence  inflicted  upon  hia  or  her  wife 
or  husband,  such  wife  or  butiband  is  com- 
petent and  compelled  to  testify."  7  Amer. 
&  Eng.  Enc.  Law.  p.  102.  And  so  It  bas 
been  expressly  declared  In  the  following 
well  considered  cases:  Turner  v.  State,  60 
Miss,  m  ;  Dumas  v.  State,  14  Tex.  App.  4A5 : 
Bramlette  v.  State,  21  Tex.  App.  61Li 
Moreover,  the  wife's  competency  being 
conceded,  and  her  testimony  being  rele- 
vant, It  is  not  perceived  that  any  legal 
wrong  la  done  to  the  defendant  by  com- 
pelling her  to  testify.  As  was  said  In 
Tarner  v.  State,  supra :  **  If  the  proposi- 
tion be  [as  Is  contended  In  this  case]  that 
the  wife  bas  only  a  privilege  ot  testifying 
or  not,  as  she  may  elect.lt  is  clear  that  the 
appellant  cannot  assign  for  error  the  ac- 
tion ol  the  court  In  compelling  her  to  give 
testimony  over  her  objection;  for.  If  the 
action  of  the  court  be  error,  It  Is  the  privi- 
lege of  the  witness,  and  not  the  legal  right 
or  Immnulty  of  the  defendant,  wbtcb  Is 
Impaired.  1  Oraenl.  Ev.  fi  451;  3  Phil. 
941;  Boac.N.P.  Ev.  146;  Beg.  v.  KInglake. 
11  Cox,  Crlm.  Caa.  49U;"  Bramlette  v. 
State.  (Tex.  App.)  2  8.  W.  Kup.  705.  In 
State  V.  NelU,  6  Ala.  685,  may  be  found 
ezpresBlons  which  seem  to  give  impor- 
tance to  the  wife's  willlugness  to  tostlfy  In 
caaea  of  tbls  sort;  and  so  la  Cotton  r. 
State.  63  Ala.  12.  and  Woods  v.  State.  76 
Ala.  Sn,  some  basis  for  an  argument  op- 
posed to  our  conclusion  of  the  first  point 
considered  may  be  afforded;  but  In  the 
first  case  the  language  used  was  a  mere 
dictum  of  the  court,  employed  casnaliy 
and  unroendo  only:  In  the  last  two  what 
was  said  bud  no  reference  to  the  compe- 
tency of  the  wife  to  testify  against  her  hus- 
band when  an  offenae  against  ber  person 
Is  charged;  and  in  all  ot  tbemthedeclara- 
tloDs  ut  tbe  court  were  palpably  made  in 
view  ot  or  with  reference  to  the  principles 
which  obtain  incases  where  tbe  husband's 
rights  are  only  collaterally  Involved,  and, 
of  course,  where  the  element  of  violence 
towards  the  person  ot  bis  wife  Is  not  the 
srmramen  vl  the  proceeding*  There  la 
nothing  In  any  of  these  easss  which  mili- 
tates against  the  power  of  tbe  court  to 
compel  tbe  wife  to  testify  upon  the  trial 
ol  the  husband  on  a  charge  of  assault  and 
buttery  committed  upon  her.  The  Judg- 
ment of  the  city  court  Is  affirmed. 


laa.  w.  Bep.  m. 
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ToLivEE  V.  State. 
(Supreme  Court  of  Alabarrui.  Jan.  7, 1899.) 
OaiMixiL  LA.W— Etidencb  — STHisixa  Oct — Iif- 

8THD0T1OS8. 

1.  On  a  prosecutiOD  tor  the  laroeny  ot  cattle, 
where  the  dofecse  is  that  defendaDt  had  pur- 
chased them  from  a  third  person,  paylDg  for  them 
with  a  horse  and  wagon,  evideooe  dranm  out  by 
the  prosecutiog  attorney,  in  orosa-ezomiaiog  one 
of  defendant's  witnessos,  that  defendaat'a  wife 
had  told  witness  that  defendant  bad  traded  said 
horse  and  wagon  for  aorae  cattle,  though  clearly 
Illegal,  sboold  not  be  stricken  out  on  motion  of 
tbe  prosecuting  attorney,  since  a  party  cslilog  out 
Illegal  evidenoe  has  no  right  to  have  it  excluded 
on  his  motion. 

a.  Od  a  trial  for  grand  larceny,  defendant's 
evideaoe  that  be  fled  the  oountzy.  oahearing  that 
he  was  to  be  prosecuted,  because  he  was  poor, 
and  unable  to  give  an  appearance  bond  for  so  se- 
rious a  charg^  is  properly  ozcluded,  since  it  is 
incompotent  for  a  wituess,  giving  evidence  in 
his  own  behalf,  to  testi^  to  tiis  nncouimuni- 
cated  Intentions. 

8.  In  a  criminal  case,  a  charge  that  If  the  ev- 
idence is  sQsueptible  of  two  reasonable  construc- 
tions, one  of  which  is  consistent  with  defeud- 
ant's  Innocence,  it  is  the  duty  of  the  Jury  to  favor 
or  adopt  that  constntction  rather  than  the  other, 
tends  to  confuse  and  mislead  them,  Is  an  invap 
■ion  of  their  provlaoe,  and  slioold  not  be  given. 

Appeal  from  city  court  of  Montgomery; 
T.  M.  AitRiNUTOK,  Judge. 

Solomon  ToUver  was  Indicted  for  grand 
larceny.  He  was  convicted,  and  appeals. 
Reversed. 

On  tbe  trial  of  the  case  it  was  abown 
by  the  state  that  tbe  defendant  had  fled 
the  country,  and  was  afterwards  arrested 
In  Birmingham  by  a  detective.  The  de- 
fendant, testifying  in  bis  own  behalf, 
offered  to  explain  bis  object  In  fleeing,  as 
follows:  That  be  was  poor,  and  unable 
to  give  an  appearance  bond  for  so  serious 
a  charge,  and  after  bis  conviction  before 
tiie  recorder  for  the  aame  offense,  and  aft- 
er working  out  bis  eentence  on  the  atreets, 
be  heard  he  was  to  be  prosecuted  by  tbe 
state  for  the  same  offense,  and  that  he 
thereupon  went  to  Birmingham.  Tbe 
court,  on  the  objection  of  the  solicitor,  re- 
fused to  allow  the  said  testimony,  or  any 
part  thereof,  to  be  lutrodnced,  and  to  thia 
ruling  the  defendant  duly  excepted.  Tbe 
defendant,  among  others,  requested  the 
following  charge:  "(l)  It  Is  tbe  duty  of 
the  Jury  to  reconcile  tbe  evidence.  If  they 
reasonably  can,  consistently  with  Inno* 
cence;  and  If  two  hypotheses  are  pre- 
sented, the  one  showing  guilt,  tbe  other 
Innocence,  each  being  reasonably  credible. 
U  is  their  duty  to  acquit."  The  court  re- 
fused to  give  tbis  charge,  and'  tbe  delmd- 
ant  duly  excepted  to  Its  refusal. 

Jnba  Q.  Winter,  for  appellant.  Wm.  h, 
Mtirtin,  Atty.  Oen.,  for  the  State. 

Stone,  C.  J.  The  defendant  was  Indict- 
ed and  convicted  of  grand  larceny,  cattle 
being  tbe  subject  ot  the  theft.  Tbe  indict- 
ment  was  Joint  against  defendant  and  Al- 
fred Thomas.  The  testimony  was  that, 
shortly  after  the  cattle  disappeared,  four 
of  them  were  brought  by  defendant  to  the 
city  ot  Montgomery,  and  there  offered  for 
sale.  He  was  arreated,  tried  before  the 
city  recorder,  and,  under  his  sentence  ot 
conviction  for  a  violation  of  the  city  ordi- 
nance, suffered  tbe  ponlabment  imposed. 
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Od  being  dltjcbartred  from  the  costody  of 
the  city  aQthoritiee  he  fled,  and  two  years 
later  he  wan  captnred  in  the  city  of  Bir- 
mlngbam,  and  brought  to  trial  in  the 
prewnt  ease.  Thomas  was  OFTer  arrest- 
ed, be  bavini;  fled  the  country  when  ToU- 
Ter  was  first  arrested.  The  defense  at- 
tempted by  the  defendant  was  that  be 
purv:hased  the  catUe  from  Thoma*?,  pay- 
Ins  for  them  with  a  horse  and  wa^on.  A 
witness  Introduced  by  defendant  was 
Obked  "if  defendant  requested  him.  when 
told  that  the  cattle  were  stolen  cattle,  to 
go  and  get  his  bofBe  and  iragon  from  Al- 
fred Tbomas."  Tbts  queetiun  was  not 
objected  to  by  the  state.  The  witness  an- 
swered that  "defendant's  wife  told  him 
that  tbe  horse  and  waeon  were  at  Alfred 
Thomas'  hoaso."  It  will  be  observed  this 
answer  was  not  responsive  to  tbeqnes- 
tlon.  The  prosecuting  attorney  "then 
asked  the  witness  to  state  what  defend- 
ant's wife  said  about  the  horse  and  wag- 
on." He  answered  "that  defendant's 
wife  tcrid  him  that  defendant  had  traded 
said  horse  and  wagon  to  Alfred  Thomas 
for  some  cattle."  After  this  answer  was 
given,  the  prosecntlng  attorney  "moved 
the  conrt  to  exclude  all  the  testimony  ot 
tbe  witness;  and  tbe  court,  contrary  to 
the  objection  of  defendant,  granted  said 
motion  to  exclude;  and  the  defendant 
then  and  there  duly  objected  to  said  rul> 
Ing  of  tbe  court,  and  then  and  there  duly 
excepted  to  the  same."  It  will  be  ob- 
served that  all  the  testimony  of  this  wit- 
ness was  In  its  nature  Illegal. 

Three  propositions  are  settled  by  many 
rulings  of  this  court:  First.  The  conrt 
may  exclude  Illegal  testimony  at  any 
stage  of  the  trial.  McCreary  v.  Turk,  29 
AlB.  244;  Bush  v.  Jackson.  24  Ala.  278; 
1  Brick.  Dig.  p.  887,  §  1190;  Warren  r. 
Wagner,  75  Ala.  188.  Secood.  A  party 
calling  out  lll^al  testimony  bas  no  rlgbt 
to  have  It  exduded  on  bis  motion.  Edgar 
T.  McArn,  22  Ala.  796;  Fnrlow  t.  Merrell. 
38  Ala.  705.  Thtrti.  Parties  may  try  their 
Issues  on  IHeqaral  testimony  it  they  choose 
to  do  BO,  provided  no  objection  Is  raised 
by  either.  Moon  v.  Crowder,  72  Ala.  79. 
Tbe  principle  raised  In  this  case  Is  some- 
what unvel.  The  testimony  being  patent- 
ly Illegal,  If  we  iKoore  the  manner  of  Its 
Introduction  It  fell  clearly  within  the  rale 
iitalcb  allows  Its  exclusion  at  any  stage  of 
tbe  trial.  On  the  other  band,  that  part 
of  It  which,  it  seems,  could  alone  exert 
any  Influence  on  the  Jury's  finding,  was 
called  tor  and  brought  out  by  the  solicitor 
himself,  and  be  clearly  bad  no  right  to  de- 
mand or  ask  Its  exclusion.  We  think  the 
cltycoart  erred  In  entertaining  and  grant- 
ing the  motion  to  exclude.  The  solicitor, 
as  we  have  seen,  bad  no  right  to  make 
the  motion,  and  the  effect  of  entertaining 
It  was  to  give  some  sanction  to  a  practice 
of  experimentation,  which  It  would  be 
dangerous  to  alloi^ln  cases  Involving  life 
or  liberty.  A  witness  giving  evidence  in 
his  own  bebalt  is  not  permitted  to  testify 
to  bis  uncommunlcated  intentions.  Fon- 
vllle  V.  State.  91  Ala.  89,  8  South.  Bep.  688. 
A  charge  wb)<:h  instructs  the  Jury  that  if 
tbe  evidence  Is  susceptible  of  two  reasona- 
ble constructions,  one  ot  which  Is  consist- 
ent with  defendant's  innocence,  it  la  their 


duty  to  favor  or  adopt  that  construction 
rather  than  the  other,  tends  to  coDfnaa 
and  mislead  them.  Is  an  Invasion  ot  their 
province,  and  should  not  be  given.  Gib- 
sun  V.  State.  91  Ala.  64,  9  South.  Sep.  171. 
Charge  No.  1,  asked  by  defendant,  was 
properly  refused.  There  is  nothing  in  the 
other  questions  reserved.  Beversed  and 
remanded. 


^—  (04  Ala.  SS) 

Ex  parte  Jones. 

(Supmne  Court  cf  Alabama.  Jan.  8, 1893.) 

Uahdamos  to  Coubt — BiBCBsnonBT  Obdbbs— 
HiBBAs  Corpus. 

1.  Mandamus  wUl  not  lie  to  compel  a  crim- 
inal court  to  allow  »  writ  of  habeas  corpus  for 
tbe  purpose  of  EfWing  bail,  such  action  beii% 
withia  the  ]udloial  discretion  of  that  court, 

2.  Under  Coast  art.  6,  {  9,  and  Code,  |  07S, 
defining  the  Jurisdiction  of  the  'supreme  court, 
where  a  criminal  court  ref  tised  a  writ  of  habeas 
corpus  for  the  purpose  of  giving  bail,  the  rem- 
edyls  byrenawing  theappUoation  in  theanprame 
court,  ratiier  than  by  mandamus  to  tbe  oilminal 
court 

Application  of  Lewis  Jones  for  mao- 
damua  to  the  city  court  of  Selma  to  grant 
a  writ  of  habeas  corpa&  for  tbe  purpose 
of  glvlug  bail.  Denied. 

J.  W.  Mabry,  for  petitioner.  Wm.  L. 
Martio,  Atty.  Gen.,  tor  the  State. 

MoClellan,  J,  Tbe  petitioner,  upon  be- 
ing arrested  on  a  warrant  charging  talm 
with  murder,  waived  preliminary  exami- 
nation before  tbe  Justice  of  the  peace  b»> 
tore  whom  the  warrant  was  returnable, 
and  was  thereupon  committed  to  Jail 
without  ball,  to  await  the  action  of  tbe 
grand  Jury  ot  Dallas  county.  He  then  ap- 
plied to  tlie  Judge  of  tbe  city  court  of  Sel- 
ma for  a  writ  ot  habeaa  corpus,  alleging 
that  the  offense  for  which  he  had  been 
committed  was  on  the  tacts  a  bailable 
one,  and  praying  that  be  be  brought  be- 
fore tbe  Judge  on  said  writ;  that  a  bear- 
ing on  the  facts  be  then  bad ;  and  that  he 
be  allowed  to  give  ball.  Judge  Habral- 
BON  of  the  city  court  refused  to  award  the 
writ  ot  baheas  corpus,  and  said  Jones 
now  applies  to  this  court  tor  a  mandaaiaa 
directing  and  requiring  said  Judge  to 
award  the  same,  and  proceed  thereunder 
to  examine  into  the  matter  as  prayed  In 
the  original  petition.  The  application 
made  here  must  be  denied.  II  the  peti- 
tioner hasany  remedy  It  Is  Viottaaad&mas. 
That  remedy  can  only  be  Invoked  when  a 
Hpeclfic  legal  rlgbt  Is  clearly  shown,  and 
there  is  no  other  adequate  remedy  for  Its 
enforcement.  8  Brick.  Dig.  p.  625.  §§  2-4. 
Assuming  that  petitioner  was  entitled  to 
the  writ,  and  of  consequence  that  its  re- 
fusal was  erroneous,  bla  remedy  lay  in  a 
renewal  ot  his  application  therefor  to  this 
conrt.  which  could  either  grunt  tbe  writ 
absolDtely  or  declare  bis  right  to  It,  so 
that,  upon  a  second  application  to  the 
Judge  ot  tbe  city  court,  or  other  officer 
authorized  to  act  In  the  premises,  bis 
right  would  be  eNectuated.  Code,  {675; 
Const,  art.  6,  §  2;  Ex  parte  Chaney.  8  Ala. 
424.  Mandamus,  moreover,  does  not  He 
to  control  Judicial  action.  It  never  issues 
to  direct  a  Judicial  officer  bow  to  act,  or 
what  conclusion  to  reach,  upon  a  Judicial 
question,  but  only  to  compel  some  action 
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wben  a  matter  la  preaented  for  declalon 
before  an  officer  charged  In  that  regard, 
and  ho  retunea  to  hear  and  determine  It. 
Samafcnano  v.  Crook,  85  Ala.  226,8  South. 
Bep.  845;  Danbar  t.  Fraxer,  78  Ala.  538. 
Nov,  whether  the  writ  of  babena  corpus 
will  be  awarded  In  any  case  Is  a  Judicial 
qoestlon.  It  la  not  to  be  granted  aa  mat- 
ter of  conrae,  but  auch  facta  niuat  be  made 
to  appear  to  the  Judge  to  whom  the  pe- 
tltluQ  therefor  la  preaented  aa,  in  bia  Judg- 
ment, prima,  ikcle  entitled  the  petitioner 
to  the  writ.  Ez  parte  Campbell,  20  Ala. 
89;  Uurd,  Hab.  Corp.  219-222;  Code.  §9 
4761,  4762,  4766.  And  this  power  to  deter- 
mine /n  limine  whether  the  writ  ahould 
laane  Is  eeaentlally  Judicial  power,  the  ex- 
erclae  of  which  may  he  revised  on  appel- 
late application  to  this  court,  bat  never 
by  a  mttndamua  commanding  the  Judge 
below  to  do  that  which  be  has  determined 
he  aboQld  not  do.  High.  Extr.  Rem.  %  155. 
We  do  not  think  that  the  caaea  of  Ex 
parte  Mahone,  SO  Ala.  49,  and  tlx  parte 
Champion,  62  Ala.  811,  to  which  our  at- 
tention has  been  Invited,  conflict  with 
the  foregoing  vlewa,  at  leaat  so  far  aa  the 
matter!  really  decided  are  concerned. 
Had  thejndge  awarded  the  writ.andthen 
refnaed  to  proceed  with  the  case,  the  cases 
cited  wonld  be  In  point,  and  mandamua 
would  He.  not  to  control  bia  action,  but 
merely  tu  compel  bim  to  take  aome  ac- 
tion, to  bear  and  determine  the  matter 
InTotved  In  the  premlaes.  But  he  did  not 
do  thia.  Hla  only  action  waa  to  relnae  to 
award  the  writ.  TblB  being  Judicial  ac- 
tlon,—- notafttllnreor  refnaal  to  act,— as 
we  have  seen,  miiD(/«mira  la  not  petltion- 
er*a  remedy,  and  blflappllcatton,ttaeretore, 
le  denied. 


(»  Aim.  U» 

Johnson  et  a/,  t.  Obbhio  et  &I. 
{Supreme  Court  cf  Alabama.  Jan.  8, 1898.) 
Sau — AonON  TOB  Fbicb — DRrsoTiTB  Titlb. 
In  an  action  for  tbe  price  of  gxx>dB  sold,  it 
is  no  defense  tbat  the  title  to  the  goods  was  In 
a  third  person  at  tbe  time  of  the  sale,  while  de- 
fendant stlU  holds  possessioa  of  the  eroods. 

Appeal  from  circuit  court,  De  Kalb 
county;  Joan  B.  Tally,  Judge. 

Amumpalt  by  Oetamls  ft  Wlehl  agalost 
Henry  Johnaon  and  L.  M.  Gordon  for 
goods  Bold  and  delivered.  Tbe  defendants 
pleaded  a  special  plea,  which  set  np  that 
the  account  aoed  on  waa  made  for  an  en- 
gine and  a  set  of  mlll-roclia;  that  after 
aald  pnrcbaae,  and  after  defendants  had 
paid  the  9100  In  caab,  tbey  aacertained 
that  plcUntlBa  bad  no  title  to  tbe  engine 
sold  them  by  plalntHfa;  that  the  aald 
engine  waa  the  prindpAl  Inducement  for 
said  purchase;  and  that  before  the  de- 
fendants aacertained  the  want  of  title  In 
plalntltfa  to  aald  engine  they  bad  made 
valuable  Improvementa  on  the  aame.  The 
plaintllfs  demurred  to  the  special  plea. 
The  court  sustained  the  demurrer,  and 
there  was  Terdlct  and  Judgment  for  the 
plalntltfa.   Defendantsappeal.  Affirmed. 

IV.  W.  Haralson,  tor  appellants.  L.  A. 
DabbSf  tor  appellees. 

Walksb,  J-  In  Ogbarn  t.  Ogbnrn,  & 
Port.  (Ala.)  126.  It  was  held  that  tbe  ven- 
dee of  personal  property  cannot,  while 


holding  possession  thereof,  defend  against 
an  at-tlon  for  the  purchase  money  by  proof 
of  want  of  title  In  tbe  vendor.  In  tbe- 
courae  of  the  opinion  In  that  caae  It  was 
said :  "  We  think  no  defense  can  be  made 
to  an  action  for  the  purchase  money  when 
the  facta  relied  upon  to  make  It  would 
not,  If  the  partlee  were  changed,  and  the 
money  had  been  paid,  enable  tbe  vendee 
tn  recover  It  back  for  the  breach  of  the 
warranty  of  title."  The  defendants  would 
not  be  entitled  to  sach  recovery  on  the 
facts  stated  In  ttaefr  second  plea.  In  an 
action  by  a  vendee  of  personal  property 
against  hla  vendor  for  a  breach  of  war- 
ranty of  title,  only  damagea  for  actual 
loss  can  be  recovered.  The  plaintiff  In 
such  an  action  niuat  not  only  establish 
that  hla  vendor  la  without  title  to  the 
property  sold,  and  that  another  is  the 
true  owner,  bnt  also  tbat  he  baa  restored 
the  property  to  anph  owner,  tbat  it  has- 
been  taken  from  him  nnder  compulaory 
proceedings,  or  that  be  baa  parted  with 
money  or  property  lu  conaequence  of  a 
Judgment  obtained  against  him,  or  volun- 
tarily in  answer  to  a  claim  made  for  tbe 
property.  O'Brien  t.  Jones,  81  N.  Y.  193. 
In  Harris  t.  Rowland,  28A1a.  644,  the  prop- 
erty sold  had  been  recovered  on  tbe  ad- 
verse title.  No  anch  atate  of  facta  la 
ahown  by  the  aecond  plea  In  thta  case.  It 
Is  not  averred  that  tbe  defendants  haTe 
in  any  wiiy  been  disturbed  In  their  possea- 
alon  of  the  property.  If  that  poBsesslon 
remains  undisturbed,  their  title  will  be  per- 
fected by  lapae  of  time.  If  a  paramount 
title  la  asserted,  the  plalntifh  may  settle 
with  the  adverse  claimant,  or  tbey  will  be 
auawerable  in  damages  on  their  warranty 
nf  title  If  tbe  defendants  shall  be  required 
to  deliver  up  the  property  Inreaponseto  a 
claim  by  one  who  may  prove  tobethetme 
owner.  So  long  as  the  vendee  of  personal 
property  remains  In  undisturbed  posses 
eion,  be  cannot  recover  damages  In  an  ac- 
tion of  an  implied  warranty  of  title,  or  set 
up  want  of  title  in  bis  -vendor  aa  a  defense 
to  an  action  for  the  purchase  money,  un- 
less there  were  fraudulent  representation » 
made  by  the  vendor  In  regard  to  tbe  title. 
Such  a  vendee.  In  peaceable  possession, 
has  nothing  snbatanlial  to  complain  of  Id 
the  fact  that  bis  vendor  was  not  the  true 
owner  of  the  property.  When  nothing 
more  Is  shown  than  that  be  may  satter 
loss  in  tbe  future  In  consequence  nf  the 
outstanding  claim  to  the  property,  he 
must  rely  upon  bia  warrant?,  and  he  can- 
not sue  thereon  until  be  has  suffered  dam- 
ages because  of  Its  breach.  Caae  t.  Hall. 
86  Amer.  Dec.  605,  and  note;  Sumner  v.^ 
Gray,  88  Amer.  Dm.  80;  Burt  v.  Dewey,. 
100  Amer.  Dec.  482.  and  note;  2  BenJ. 
itolea,  (C.  Gorbln's  Ed.)  $§  948.  1847,  and 
notes.  There  was  no  error  in  sustaining 
thedemurrarto  the  second  plea.  Affirmed. 


~  (M  Ala. 

Habhok  et  a/,  t.  Bilsr. 

(Supreme  Court  of  Alabama.   Jan.  18,  180B.) 

SBFABl.Ta  ESTATB  OF  BbCBASBD  WiVB  — AOTIOX 
FOR  I7KCES9ARIB8. 

An  action  at  law  will  not  He  against  the 
estate  of  a  deceased  wife  to  charge  her  separate 
estate  for  the  payment  of  articles  nsed  for  tiie 
snppert  of  the  family  daring  oorertute. 
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Appeal  from  dienlt  eoart,  Pike  coanty; 
TOHH  P.  Hdbbabs.  Jadfce. 

Action  b7  HartDun  A  Son  against  W.  D. 
Slier,  as  ezecntor  of  one  L.  N.  Pickett. 
Judgment  tor  defendant,  and  plalntltta  ap- 
peal. 

Jobu  Oamble  and  Tompkins  *t  Trojt 
(or  appellants.  Oardaer  A  Wikgr,  tor  ap- 
peHee. 

CoLBHAN,  J.  The  complaint  ae  amend- 
ed presents  a  case  In  which  It  Is  sought  to 
eabiect  the  atatotory  estate  of  a  deceased 
wife  to  the  payment  ol  a  debt  contracted 
daring  corerture  fur  the  purchase  of  arti- 
cles of  comfort  and  support  of  the  huube- 
bold  and  family,  and  for  wbfiib  the  bos- 
band  would  be  liable  at  common  law, 
Tbesttlt  la  against  the  executor  of  the  de- 
ceased wife  alone.  The  liability  of  the 
separate  estate  of  the  wile  to  such  debts 
Is  purely  statutory.  The  only  Judgment 
which  the  statute  authorizes,  so  far  as 
It  affects  the  estate  of  the  wUe,  must  be 
founded  on  proceedings  against  the  bus- 
tMnd  and  wife  Jointly,  or  oponajudgnient 
against  the  husband  alone,  followed  by  a 
motion  against  the  wife.  The  estate  of 
the  wife  cannot  be  condemned  to  sale  for 
Che  satisfaction  of  such  claim  by  Independ- 
ent original  proceedings  against  her  alone, 
if  living,  OF  her  estate,  if  she  be  dead. 
O'Connor  v.  CbamberlcUn,  M  Ala.  486.  In 
the  case  of  BodgenB  t.  Braieale,  M  Ala. 
S18,  It  was  declared  that  an  action  at  law 
does  not  lie  against  the  administrator  of 
a  deceased  wife  to  chai^  her  separate 
estate  with  the  payment  of  articles  of 
eomfort  and  support  of  the  huosebold, 
furnished  daring  coverture.  These  prin- 
ciples of  law  were  fully  recognised  In  the 
caae  of  Carter  ▼.  Wann,  46  Ala.  84«.  It  is 
QDoecessarj  to  consider  the  rulings  of 
the  court  In  regard  to  the  admlHSloos  ol 
testimony,  or  the  legal  questions  decided 
relative  to  the  statute  of  non-claim,  as 
nnder  the  averments  of  the  complaint 
and  the  undiepnted  proof,  or  facts  offered 
to  be  proven,  plaintiff  cannot  posalbly  re- 
cover In  tbls  action.  Affirmed. 


IN  Ala.  at) 

HOOFSB  T.  PATNB. 

(Suprame  Cvmt  cf  Alabama.  Jan.  18, 18BS.) 

VOBTOAQH  ON  CbOPS  — LiBH  — EriECT  OF  FCKD- 

nts  SUsoTHKiTT  Snr— Iktahot— EVIDBSCa. 

1.  A  Indgment  Id  electment  Is  not  coaclnsive 
apon  a  person  occupyinir  part  of  the  land,  not 
Bade  a  party ;  and  a  mortage  by  such  person  on 
the  crops,  pendinv  the  SQU,  creatas  a  valid  Hen 
thereon,  though  the  mortgagee  has  notice  of  the 
ejectment  salt 

S.  The  fact  that  the  mortgagor  was  an  Infant 
■on.  of  the  defendants  In  the  ejeotment  Bait  does 
not  Invalidate  the  mortgage  In  favor  oS  the  land- 
owner, vrheretbe  son  bad  ezoluslve  control  of  the 
-crops  grown  by  him,  and  ezecoted  the  mortgage 
witb  Ins  father's  approbatton;  since  infancy  Is 
a  personal  privilege,  and  osanot  be  taken  advan- 
tage of  by  a  stranger. 

A  Bndence  that  the  son,  though  Uvlng  or 
boarding  with  Us  parents,  fomlahea  his  own  rap- 
plies,  cmtlvated  the  oroni  witb  bis  own  labor, 
and  bad  ezolnalve  oontrol  and  ownership  thereof, 
jDstlfled  a  presumption  ttiat  heexecuted  the  mort- 
gage with  nla  father's  approtntlon. 

Appeal  from  circuit  court,  Tallapoosa 
aoantj;  Ijbbot  F.  Box,  Jndga. 
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Statuton^  trial  of  tbs  right  at  property 

by  John  F.  Hooper,  interposing  a  claim 
to  certain  cotton  seised  under  writ  of  det- 
Inne  Issued  In  a  suit  by  W.  H.  Payne 
against  R.  A.  Smith.  Judgment  for  de- 
fendant.  Plaintiff  appeals.  Affirmed. 

Tbomaa  L.  Baljcer^tor  appellant,  ff. 
D,  Dulgo",  tor  appeUea. 

Stone,  C.  J.  In  August,  1888,  Hooper* 
the  appellant,  instituted  a  statutory  ac- 
tion of  ejectment  against  Aramlnta  and 
a.  W.  Smith.  TheKubject  of  thesult  wasa 
tract  of  land  on  which  the  said  G.  W.  and 
Aramlnta  Hmltta  were  then  residing.  Only 
the  bnsband  and  wife  were  made  parties 
defendant.  Hooper  recovered  in  that  ac- 
tion September  10, 1890,  and  also  recov- 
ered f 250  damages  for  use  and  occupation 
of  the  premises  while  they  were  withheld 
from  him,  (Hooper.)  No  part  of  this  $250 
was  for  the  use  and  occupation  of  the 
part  of  the  land  6ultlvatedby  B.  A.  Smith, 
to  be  en>lalned  presently.  B.  A.  Smith  is 
a  son  of  O.  W.  and  Aramlnta  Hmltb,  and 
was  under  21  years  of  age.  He  in  1890, 
and  for  three  years  before-that  time,  culti- 
vated a  part  of  the  tract  of  land  which 
Hooper  recovered  in  the  action  of  eject- 
ment. He  lived  or  boarded  with  bis  par* 
ents,  and  the  agreed  statement  of  tacts 
shows  that,  while  the  part  of  the  land  be. 
cnltlTated  was  In  the  Joint  possession  of 
bimself  and  bis  mother,  he  cultivated  on 
hie  own  account,  procured  his  own  sup- 
plies, and  had  the  entire  management, 
control,  ownership,  and  disposition  of  the 
crops  grown  by  him.  He  in  January,  1890, 
mortgaged  the  crop  to  be  grown  that 
year  to  Payne,  to  procure  supplies  to  ena* 
ble  him  to  make  the  crop,  which  gave  rise 
to  this  suit.  At  that  time  Payne  knew 
that  Hooper's  ejectment  suit  was  p«^ndlng 
against  6.  W.  and  Aramlnta  Smith  for 
the  recovery  of  the  land. 

The  infancy  of  B.  A.  Smith  is  not,  perm, 
a  controlling  factor  in  tbls  case.  If  a  dis- 
ability, it  was  personal  to  blm,  and  could 
not  be  set  up  by  a  mem  stranger.  8  Brick. 
Dig.  p.  668,  Sfi  10>  l7'  Hooper  sustained  no 
relation  to  him  which  authorized  him  to 
assert  and  maintain  the  proposition  that 
O.  W.  Smith,  hie  father,  was  the  owner  of 
the  crop  grown  by  the  son.  True,  under 
ordinary  circumstances,  and  in  the  ab- 
sence of  B.  A.  Smith's  mortgage  to  Payne, 
which  secured  the  supplies  with  which  the 
crop  was  made.  It  Is  possible  the  father 
could  have  claimed  and  disposed  of  the 
crop  at  any  time  while  it  remained  under 
the  control  of  the  minor  son.  Stovall  v. 
Johnson,  17  Ala.  14.  He  asserted  no  such 
right.  The  testimony,  as  we  have  seen, 
shows  that  R.  A.  Smith,  witb  the  consent 
of  his  father  and  mother,  furnished  his 
own  supplies,  and  cultivated  the  crop 
with  his  own  labor  and  for  his  own  use. 
We  think  the  circumstances  Justify  the 
presumption  that  the  mortgage  to  Payne 
was  with  the  father's  approbation.  Com- 
ing to  these  eonduslona,  wa  bold  that  this 
case  must  be  tried  without  any  reference 
to  the  relationship  between  R.  A.  Smith 
and  G.  W.  and  Aramlnta  Smith. 

When  the  ejectment  suit  was  Instituted, 
and  continuously  until  be  was  evicted  un- 
der the  writ  of  possession.  B.  A.  Bnltta 
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1*88  In  poB0eBrion  and  ealtlvattng  tbe  par- 
tlGular  land  on  whfcb  the  cotton  was 
grown,  the  anbject  of  ttile  suit.  He  was 
not  sued  in  the  action,  and  hence  waa  not 
concluded  by  the  Judgment  recovered.  Ab 
to  bim  It  eatabllribed  notbfne;  Hccom- 
pIlBhed  notfalng.  Su  far  aa  tbe  rlgtate  o( 
thetie  partiea  are  concerned,  that  ault  cuts 
DO  flgnre.  Tbe  case  tben  atanda  aa  II 
Hooperhad  diapoadesaed  him  withoutsnlt 
and  wltbunt  procesa;  a  mere  forcible  evic- 
tion. Such  being  tbe  case,  the  right  to 
tbe  crop,  In  a  personal  action  brought  for 
Its  recovery,  cannot  be  determined  by 
showing  that  the  title  to  the  land  was  in 
Hooper.  To  conelnde  R.  A.  Smith,  be 
should  have  been  made  a  defendant  to  tbe 
ejectment  suit.  Smith  t.  Gayle,  58  Ala. 
eol,  604,605;  Cooper  v.  Watson,73  Ala.  252. 
The  mortgage  rented  In  Payne  a  antficient 
title  to  maintain  tbe  ealt.  Act  No.  44. 
Acta  Ala.  188a«».  p.  45.  AfflrDied. 

(M  Ala.  74)  — 

Thohm  t.  state. 

(Supreme  Oawrt  of  AIoZKuno.  Jan.  8, 188IL) 

JtnoBs— SatBCnoir  raoM  List  Sbbvbd  oa  Ds- 
rsHDAMT— FostponeWbnt  of  Tbial. 

1.  Besft.  Acts  1886-87,  S  H.  (Crlm.  Code  1886, 
p.  184,  note,)  provides  that  when  the  of  the 
ferial  of  a  oapltal  ease  has  been  fixed  to  begin  in 
a  sncoeedingweak  the  alieilfl  Khali  serve  defend* 
ant  irtth  a  oopv  of  the  List  of  Jnrors  drawn  for 
such  week,  ijeld,  that  the  fact  that  the  trial 
was  not  entered  onontil  the  week  suooeediofi  the 
one  originally  fixed,  for  which  week  a  different 
venire  was  sununoned,  did  not  render  It  neces- 
sary tlut  a  new  order  should  be  made,  setting 
another  day  tor  tTial,OT  that  a  new  venfre  should 
be  summoned  or  served  on  defendant:  and  that 
the  latter  could  not  oomplaln  of  an  (Oder  direot- 
iufT  the  selection  of  the  Jury  from  the  list  orig- 
inally served  on  bim. 

S.  The  fact  that  the  sberlft  plaoed  on  tbe  list 
ttie  names  of  several  Jurors  who  had  not  been 
summoned  cannot  be  taken  advantage  of  on  motion 
In  arrest  of  Judgment,  after  conviction,  since  the 
action  of  the  sheriff  should  have  been,  called  to 
the  attention  of  the  oonrl  btfoca  tha  trial  was 
begun. 

Appeal  from  cfl7  eoart  of  Montgomery; 
T.  M.  Arrinqton,  Judge. 

William  Thomaa  was  Indicted  for  mur- 
der In  tbe  flrst  degree,  was  convicted,  and 
sentenced  to  be  banged.  He  now  appeals. 
Affirmed. 

The  day  aetfor  bla  trial  was  Aagnst  14. 
1891 ;  and  the  defendant  waa  duly  served 
with  a  Hat  of  75  namea,  which  list  con- 
tained the  namea  of  86  persona  who  were 
purported  to  hare  been  summoned  on  tbe 
regular  Jury  for  the  week  commencing  Au- 
gust 10.  1891.  On  that  day— August  14, 
1891— the  court,  at  the  request  of  the  bo- 
Ilcltor^aet  said  case  for  trial  on  the  foilow- 
Idk  Monday,  Angnat  17. 1891,  a  day  of  a 
different  week,  and  for  which  week  com- 
mencing August  17, 1891,  a  different  venire 
had  been  summoned  than  for  the  week 
commencing  Angnst  10,  1891.  When  the 
case  waa  called  tor  trial  on  Monday,  An- 
gnat 17i  1891,  the  defendant  moTed  to 
quaah  the  rsnlra  on  the  ground  **  that  tbe 
list  served  on  him  did  not  contain  the 
namea  of  those  summoned  on  tbe  regular 
Jary  for  the  week  commencing  August 
17th."  The  court  overruled  this  motion, 
and  allowed  tbe  defendant  to  select  a 
Inrjr  from  tbe  namea  contained  In  the  Uat 


served  on  bim,  and  to  tbto  action  the  de- 
fendant duly  excepted. 

Edwia  F.  Jonea^  for  appelant.  Wm,  L. 
Martin,  Atty.  Gen.,  for  the  State. 

Stone.  C.  J.  The  order  made  for  sum- 
monlng  the  venire  in  this  case  atrictly  con- 
formed to  the  statate.  The  order  setting 
the  case  tor  trial  waa  made  Jnly  29, 1891. 
Tbe  day  aet  for  tbe  trial  was  Angnat  14. 
1891,  TbiB  was  during  a  week  eubaeqnent 
to  the  one  In  wblcb  the  order  was  made, 
and  consequently  **  tbe  Jurors  drawn  and 
summoned  for  such  week"— the  week  dur- 
ing which  the  trial  was  to  take  place- 
were,  by  the  Btatnte,  made  a  part  of  the 
reo/refroifi  which  the  Jury  was  to  be  or- 
ganlxed.  Sees.  Acts  1886-87.  $  11.  (Crim. 
Code  1RS6,  p.  134,  In  note.> )  The  order  con- 
forming to  the  very  letter  of  tbe  statute, 
we  do  noi  think  tbe  city  court  erred  in  re- 
quiring the  Jury  to  be  selected  from  that 
venire.  The  fact,  or  accident,  by  which 
tbe  trial  was  not  entered  upon  until  a  day 
during  the  sncceeding  week,  eonld  not 
properly  render  It  neceasnry  that  a  new 
order  should  be  made,  seitlng  another 
day  for  the  trial,  or  that  a  new  venire 
should  be  summoned  or  served  on  the  de- 
fendant. Had  each  course  been  pursued, 
possibly  It  would  bars  been  regular;  but 
tbft  defendantcannot  complaln  tbat  It  waa 
not  done.  There  was  un  error  In  overrul- 
ing defendant'a  motion  to  quash  tbe  re- 
nire. 

The  motion  to  quasb  tbe  venire,  baaed 
on  tbe  ground  stated  above,  being  over- 
ruled, the  organisation  of  the  Jury  and 
tbe  trial  were  entered  upon,  without  fur- 
ther preliminary  objection.  After  the  trial 
waa  conclDded,  and  the  Jury  had  returned 
a  verdict  of  guilty,  the  defendant  moved 
In  arrest  of  Judgment.  The  ground  of  the 
motion  did  not  appear  on  the  rectird,  bnt 
arose  bb  followa:  Under  the  order  to 
thesheriS  to  place  on  tbe  venire  the  namea 
"ot  the  Jurors  drawn  and  aammonedfor 
the  week"  of  tbe  trial,  that  offlcer  bad 
placed  the  entire  86  names  drawn  as  petit 
Jurors  for  that  week.  Tbeee  constituted  a 

Fart  of  tbe  list  served  on  the  defendant, 
t  was  stated  in  the  motion  that  5  of  the 
86,  thongh  drawn  aa  Jurors,  had  not  been 
summoned.  The  venire  for  that  week, 
and  the  Bberiff's  return  upon  It,  proved 
this  statement  to  be  true.  Had  that  mo- 
tion been  made  before  the  trial  was  en- 
tered upon,  It  should,  aud  donbtless 
would,  have  been  anstalned.  But  It  came 
too  late.  Such  motion,  not  ralaiiig  the 
question  of  the  guilt  or  Innocence  of  the 
accused,  should  alwaya  be  made  before  the 


*TbU  section  provides:  **When  the  term  of 
the  court  continues  two  or  more  weeks,  and  by 
law  the  criminal  docket  is  not  taken  up  until  the 
second  or  third  week  of  the  same,  the  court,  in 
its  discretion,  may,  on  any  day  of  the  term,  fix 
the  trial  of  a  capital  case  for  any  day  of  a  auti- 
sequeut  week  of  tbe  term,  during  which  such  case 
may  bs  tried;  end  if  toe  sheriff  shall  serve  a 
copy  of  tbe  speotal  Jury  drawn  to  try  said  esse, 
together  with  a  copy  of  the  Jurors  drawn  and 
summoned  for  such  week,  together  with  a  copy 
of  the  indiotmeut,  one  entire  dsy  beCore  the  diy 
set  for  trial,  chat  shall  be  held  a  oompllanoo  wita 
tbe  law  raqoirlng  a  oo^y  of  tlie  Inry  and  indleW 
ment  to  be  aervea  on  the  defendant,  as  h«reinb»> 
fore  provided.* 
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trial  on  tbe  merita  la  entered  npou.  Par- 
ties mnHt  not  be  permitted  to  apecnlate 

on  thfl  chances  of  a  favorable  verdict,  und, 
falling,  then  fall  bach  on  Kome  prelim- 
inary, niinlBterial  error,  not  previously 
railed  to  the  attention  of  the  court.  We 
cannot  euppoae,  and  do  not  churge,  that 
Bach  wBB  the  Intention  In  this  cane,  bat 
the  tendency  of  such  practice  la  not  faTor< 
able  to  a  proper  administration  of  the 
law.  S  Brick.  Dig.  p.  264.  S  163  et  seq. 
Motions  In  arrest  of  jadgment  ranst,  an  a 
rale,  rest  on  something  apparent  on  the 
record.  That  which  Is  avniluble  In  arrest 
of  Jadgment  Is.  In  general,  equally  availa- 
ble nn  error.  There  la  nothing  in  the  rec- 
ord before  ns  to  aatborise  the  arrest  of 
the  proper  Judgment  on  tbe  rerdlct  rha- 
dered.  Banks  v.  State.  72  Ala.  522;  Dlggs 
T.  State,  77  Ala.  68.  There  Is  no  error  In 
the  record,  and  the  Judgment  of  the  city 
court  must  be  afHrmed.  The  day  ap- 

Eolnted  for  the  execution  of  the  prisoner 
aving  passed,  it  Is  ordered  and  adjndged 
that  the  sentence  of  the  law  be  executed 
on  Friday,  Febmary  19, 1892.  within  the 
walla  of  tbe  Jail  of  Montgomery  connty. 
by  banging  the  said  William  Thomas  by 
the  neck  nntll  he  1m  dead.  In  executing 
this  sentence  tbe  aherilf  will  conform  to 
atatntory  regnlatlonB.  Affirmed. 

CM  Aim.  GO) 

McQcEBN  V.  State. 

(Supreme  Court  cf  Alabama.  Jan.  97, 1898.) 

Jdst— Sfbcull  Vbkibi— Mobdbb— Etidbmcx— 
CoirraaaiDHB— ABaD]fBiiTA<nvB  ImTBDorKms. 
1.  When  the  court  otAtax  a  special  venire  of 
fiO  Jnrors  to  be  drawn,  and  one  of  them  proves  to 
be  on  tbe  regular  panel,  defendant  la  deprived 
of  his  rights  to  the  full  namber  of  jurors  or- 
dered, and  the  venire  must  be  quashed.  Darby 
T.  SUte,  9  Booth.  Rep.  429,  92  Ala.  9,  followed. 

3.  On  a  trial  for  morder  it  appeared  that  de- 
cedent was  wounded  by  a  gunshot  in  the  back  at 
the  lower  end  of  the  spinal  column,  and  the  day 
before  his  death  said  to  a  witness:  "I  want  you 
to  do  all  yon  can  for  me.  I  believe—  I  don't 
think  I  will  live."  field  that  thia  was  a  sufB- 
oieot  foondatlMi  for  the  adinisslon  of  hJa  dying 
declamtloDS. 

8.  Tbe  fact  that  a  defendant  makes  confes- 
sions in  answer  to  questions  by  the  officer  hav- 
ing him  in  custody  does  not  render  them  inad- 
miBSible,  where  ft  appears  the  oonfessions  were 
made  vMontarily,  ancT without  threat  or  indaoe- 
ment. 

4.  Defendant  reqoested  a  charge  that  unless 
the  jury  were  convinced  beyond  a  reasonable 
doaht  that  the  killing  was  done  "'wHlfullj,'— 
that  is,  governed  by  will,  without  yielding  to 
reastm:  'deliberate,*— that  is,  formed  with  de- 
lilieration,  as  dlsthigoisbed  from  a  sudden  rash 
Bot:  *maU(dons,>— that  is,  with  fixed  hate,  or 
done  with  wloked  inientlons,  not  the  result  ol 
•addon  passion;  and  '  premeditated,'— that  is, 
contrived  or  designed  ivevioasly," — then  tJiey 
coold  not  find  him  guilty,  field,  that  it  was  ar- 
gumentative, and  was  properly  refused. 

6.  The  giving  of  argumentative  charges  on 
request  of  the  state  is  not  reversible  error,  un- 
less it  appears  to  bave  misled  the  Jury. 

Appeal  from  clrcnlt  court,  Butler  conn* 
ty;  John  V.  Hubbard.  Judge. 

Indictment  Bgainst  Peter  McQueen  for 
murder.  Terdtct  of  murder  In  the  second 
d^ree,  and  Jodnnent  thereon.  Defend' 
ant  appeals.  Serersed. 

On  examination  of  J.  F.  Brown,  sberlfl 
ol  Butler  conuty,  as  a  wltnaaa  lor  the 
T.lOsojialS— 28 
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state,  ha  testified  "that,  after  defendant 
waa  arrested  and  in  his  cnetody,  he  road« 
a  statement  to  him  about  tbe  difficulty, 
and  that  aald  statement  was  voluntary; 
that  he  made  no  threats,  nor  offered  any 
InducementB. "  On  cross-examination. 
Brown  aald  that  defendant  said  nothing 
to  him,  except  in  answer  to  the  questlona 
propounded  by  him.  Tbe  defendant  ob- 
jected to  the  Introduction  of  any  ntate- 
ment  made  by  blm  to  the  sheriff,  on 
the  ground  that  It  was  not  shown  to  be 
voluntary,  and,  upon  the  court's  OTer- 
rnling  blB  objection,  the  defendant  ex- 
cepted. The  testimony  for  the  defendant 
tended  to  show  that  be  shot  tb<>  deceased 
Id  self-defense.  At  the  request  of  tbe  solic- 
itor, the  court  gave  the  following  writ- 
ten charges  to  the  Jury:  (4)  "The  court 
further  charges  the  Jury  that  'premedi- 
tation'means  determined  on  beforehand, 
but  the  required  operation  of  the  mind— 
the  reflection  and  premeditation— may 
take  place  In  the  shortcBt  interval  of  time, 
even  at  tbe  moment  of  committing  the 
act,  aa  well  as  a  month  beforehand,  and, 
like  any  other  fact,  It  may  be  proved  by 
circumstantial  evidence  which  excludes 
every  reasonable  doubt. "  (6J  "  The  court 
furtber  charges  the  Jury  that  a  doubt 
which  requires  an  acquittal  must  beactual 
and  substantial,— not  mere  speculation  or 
possibility.  It  Is  not  a  mere  possible 
doubt  becanae  everything  relating  to 
human  affairs,  and  depending  on  moral 
evidence,  is  open  to  some  possible  or 
Imaginary  doubt."  The  defendant  ex- 
cepted to  tbe  giving  of  these  charges,  and 
also  excepted  to  tlie  court's  refusal  to  give 
the  following  charge  requested  by  him: 
"The  conrt  charges  the  Jary  that  unleas 
they  are  convinced  beyond  a  reasoDable 
doobt,  from  tbe  evidence  in  the  case,  that 
the  killing  of  tbe  deceased  by  the  defend- 
ant was  '  willful,*— that  Is,  governed  by 
the  will,  without  yielding  to  reason;  'de- 
liberate.'— that  Is,  formed  with  delibera- 
tion, In  contradistinction  to  a  aadden  and 
rash  act;  'mallclons,*— tbatln,  with  fixed 
hate,  or  done  with  wicked  Intentions  or 
motives,  not  the  result  of  sudden  passion ; 
and  'premeditated.' — that  Is,  contrlred 
or  desigued  previously,— then  tbey  cannot 
find  the  defendant  guilty  as  charged  In 
tbe  indictment." 

OainbJe  *  Powell,  for  appellant.  Wm, 
L.  Martin,  Atty.  Geu.,  tor  the  State. 

Clopton,  J.  In  Darby  r.  State,  92  Ala. 
9, 0  South.  Hep.  429,  It  waa  decided  that 
when  the  presiding  Judge  draws  from  tbe 
Jury-box  tbe  names  of  60  persons,  and  or- 
ders them  to  be  summoned  to  appear  on 
the  day  set  for  the  trial  of  a  capital  case, 
and  a  copy  of  the  list  of  the  names  so 
drawn,  with  the  list  of  the  regular  Jurors 
drawn  and  summoned  for  the  week,  to  be 
served  on  tbe  defendant,  he  Is  entitled  to 
the  full  number;  and,  If  one  whose  name 
Is  drawn  and  put  on  the  special  venire  Is 
also  on  the  regular  panel  for  the  week, 
tbe  defendant  Is  deprived  of  his  right  to 
the  (nil  number  ordered,  and  it  Is  good 
ground  for  qnashlng  the  venire.  The  mo- 
tion to  qnasn  tbe  ventre  in  tbe  present 
case  is  made  on  tbe  same  ground  aa  in 
Darby's  Case,  and  tbe  facts  in  tbe  two 
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cawi,  tbe  name  of  tbeJarorbelDgchanged. 
are  Identical.  On  the  authority  of  that 
caee  the  motloq  to  quash  the  ventre, 
which  WM  made  In  due  time,  should  have 
been  ffranted.  It  1b  unneceBsary  to  con- 
alder  the  exceptiuns  to  the  retuaalB  of  tbe 
court  to  send,  while  the  Jury  waa  being 
impaneled,  for  tbe  speclHl  Jnrore  who 
were  serving  on  the  grand  Jury.  A  like 
proceeding  will  not  probably  occor  on  an- 
other trial. 

The  decenaecl  was  wounded  In  the  back, 
a  little  tu  tbe  left  of  the  spinal  column, 
and  near  the  low^r  end  of  tbe  aploe.  It 
was  a  gnnnhot  wound,  the  deceased  dy- 
ing next  day.  The  evidence  shows  that 
hesald  to  the  witness:  "I  want  yon  to 
do  ail  yon  can  for  me.  I  bdler^  I  don't 
think  I  will  lire."  The  clrcumstancea, 
and  the  statement  of  the  deceaaed  to  the 
witness,  prima  facte  show  that  be  was 
under  a  conviction  of  approaching  death, 
and  had  lost  hope  of  recovery.  Afluffl- 
eltmt  predicate  was  laid  to  admit  the  dy- 
ing declarations, lea vlDgtotheJury  to  con- 
sider tbe  circumstances  under  which  thvy 
were  made  In  determining  the  weight 
which  should  be  given  to  them.  Jordan 
V.  StBte,82  Ala.  1,  2Soath.Bep.400;  Ward 
T.  State,  78  Ala.  441. 

The  ruling  as  to  tbe  admissibility  of  the 
confeaslona  ol  defendant  in  evidence  is  In 
accord  with  tbe  deelslona  of  tbls  court. 
It  la  afflnnatlvdy  shown  that  tbe  con- 
fessions were  not  made  under  th«  in- 
fluence of  threats,  promises,  or  other  Im- 
proper Inducementa,  but  were  voluntary. 

The  mere  fact  that  tbe  defendant  waa 
under  arrest,  and  made  the  confessions  In 
answer  to  questions  propounded  to  him 
by  the  officer  baring  him  In  custody, 
does  not  render  tbem  Inadmissible. 
Splcer  T.  State,  «9  Ala.  169. 

The  charge  requested  by  defendant  la 
argumentative,  and  for  this  reason,  If  no 
other,  waa  properly  refused. 

The  same  observation  is  applicable  to 
tbe  flrat  two  charges  requested  by  tbe 
state;  but  tbe  giving  ol  an  argumenta- 
tive charge  will  not  operate  to  reverse  the 

Judgment,  unless  It  appears  to  have  mls- 
ed  the  jury.   For  the  error  In  refusing  to 
qaash  the  ventre  tbe  Judgment  Is  reversed. 
Reversed  and  remanded. 


(MAiA.cn) 

Qatobell  et  ah  v.  Foster. 

(flfuymma  Oamt    Alabama.  Jan.  8,  1802.) 

OiBxnHiiBirr— LuBtuTT  ok  Nkootluili  Hora — 
Trahsfbb— C0U.1TBB&1.  Attack. 
1.  A  garnishee  disclosed  that  onNorember  8, 
1880,  he  was  indebted  to  tbe  principal  defendant 
by  toree  Dotes,  erl^lng  amoants,  and  when  due, 
the  iirst  being  doe  in  six  months;  that  he  did  not 
know  wbether  the  p^ee  owned  tbe  notes  at  tbe 
date  of  the  disclosare,  or  whether  they  would  be 
tnuisferred  before  maturity;  Imt  did  not  dis- 
close  their  negotiability  or  where  payable,  field, 
that  Judgment  against  garnishee  Februaty  18, 
lUOO.  was  antborized  by  Code,  %  2976,  proTiding 
for  Judgments  against  garnishees,  and  suspend- 
ing exeoatlon  thereon  nntll  the  maturity  of  the 
debt 

9.  Where  the  maker  of  negotiable  notes  pay- 
able at  a  baDking-hoose  dlsclotied  the  indebted- 
ness by  the  notes,  without  mentioning  tbeir  ne- 
B(rtiaMlil7,  or  where  payable,  he  will  not  be  al- 
lewed  In  a  cidlsteral  prooeoduig  to  defeat  a  Jodg* 
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ment  against  him  as  garnishee  by  shovring  that 
the  notes  were  transferred  before  maturity. 

8.  Where  a  garnishee  was  in  oourl,  and  al- 
lowed Judgment  to  l>e  entered  against  him  with- 
out objection,  or  setting  up  an  existing  availa- 
ble defense,  such  as  the  negotiability  of  noteSt 
he  is  estopped  to  set  op  saoh  defense  on  a  peti- 
tion foraupersedeo*.  thonghthe  noteswere  trans- 
ferred before  maturity,  and  he  compelled  to  pay 
them  to  tho  transferee. 

4.  The  omission  in  a  Judgment  against  a  gar- 
nishee to  recite  the  amount  of  Judgment  against 
the  principal  defendant  is  an  irregDlBrity  not 
affecting  tne  validity  of  tbe  Judgment  on  a  col- 
lateral attack,  where  it  appeared  to  have  been  a 
clerical  omission,  to  be  corrected  on  motion. 

Appeal  from  city  court  of  Annlstoa;  B. 
F.  Oabsadt,  Judge. 

Petition  of  J.  D.  FoHter  to  supersede 
and  vacate  an  execution  on  a  judgment 
against  hhn,as  gaml8bee,at  tbe  ault  of  A. 
D.  UatcbeU  ft  Co.  against  W.  T.  Farrar. 
Gatchell  Sc.  Co.  demurred  to  the  petition 
on  tbe  grounds  that  tbe  petitioner  seeks 
to  obtain  relief  on  matters  which  were  In 
existence  and  pleadable  before  the  render- 
ing of  the  Judgment  against  which  relief  Is 
sought;  that  tbe  petitioner  seeks  to  ko 
behind  the  Judgment,  and  bring  forward 
matters  which  existed  prior  to  tbe  rendi- 
tion of  said  Judgment ;  tbat  It  is  not  al- 
leged In  the  Bald  petition  tbat  the  peti- 
tioner was  injured  by  reason  of  the  failure 
of  the  Judgment  rendered  against  hlut  to 
Bet  out  the  amount  of  the  Judgment 
against  Farrar,  tbe  defendant  In  the 
orifElnal  suit;  that  the  facts  set  forth  in 
said  petition  did  not  entitle  petitioner  to 
any  relief  in  the  present  proceedings.  Tbe 
demurrer  was  overruled,  and  OatcheQ  ft 
Co.  appeal.  Reversed. 

Bt&ctcwelJ  A  Keltli,  for  appellants.  Gor- 
don McDonald  and  Matthews  <ft  White- 
atdet  for  appellee. 

Clopton,  J.  The  object  of  this  proceed- 
ing, Inatltnted  by  appellee,  Is  the  aaper- 
sedeas  and  vacation  of  an  execution  is- 
sued on  a  judgment  rendered  against  him 
February  18,  18dO.  The  Judgment  was 
rendered  against  blm  on  his  answer  to  a 
wilt  of  garnishment  sued  oat  by  appd- 
lants  In  a  pending  suit  brouKht  by  them 
against  W.  T.  Farrar.  The  garnlahment 
proceedings  leading  to.  but  exclusive  of, 
the  judgment,  seem  to  be  regular.  It  ap- 
pears, however,  from  the  petition  for 
sufenedeaa  and  the  exhibits  thereto,  tbat 
tbe  indebtedness  admitted  in  the  answer 
of  tbe  garnishee  was  evidenced  by  promis- 
sory notea  payable  at  the  Flrat  National 
Bank  of  Auniatou.  and  that  the  judgment 
was  rendered  before  maturity  of  the  notes, 
or  either  of  them.  Such  being  the  real 
characterof  the  Indebtedness,  app^ee  con- 
tends that  the  judgment  was  not  war- 
ranted by  the  answer,  on  wbleb  alone  It 
wasrendered:  andtbatin  suchcase^ontbe 
principle  declared  In  CorbItt  v.  Pynes,  4S 
Ala.  258,  It  may  beset  aside  at  a  subse- 
quent term.  It  may  be  conceded  that  tbe 
weight  of  authority  maintains  the  propo- 
sition tbat  the  maker  of  a  negotiable  note 
cannot  be  charged  as  garnishee  of  the 
payee  while  it  Is  still  current  as  negotia- 
ble paiier,  subject  to  be  transferred  to 
a  bona  tide  purchaser  withoot  notice 
before  maturlbr.  But  the  mere  fact  of 
negotiability  does  not  exempt  the  note 
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from  garnlHtament  at  tlie  enlt  of  a  cred- 
itor of  tbe  payne.  so  lung  an  he  re- 
mains the  proprietor.  Mills  t.  Stew- 
art, 32  Ala.  90.  It  may  be  that  in  sach 
ease,  when  the  answer  of  the  Karnlsbee 
does  not  dlitclom  that  tbe  note  Is  attU  the 
property  of  the  payee,  JadKment  sbnald 
not  be  rendered  bHiore  maturity  of  the 
note,  and  only  then  when  it  afilrmatiTely 
appears,  from  the  answer  or  otherwise, 
that  tbe  payee  la  the  proprietor  at  the 
time  of  maturity.  This  qnestlon  we  do 
not  decide,  for,  concedlnft  that  an  answer 
diedoelng  an  Indebtedness  by  negotiable 
paper  does  not  warrant  a  judgment 
against  the  garnishee  before  maturity,  In 
order  to  avail  himself  of  this  defense 
against  the  rendition  of  Judgment,  It  is 
essential  that  the  negotiable- character  of 
the  note  be  disclosed  In  tbe  answer.  In 
tbe  present  case  the  answer  admits  that 
tbe  gamlBhee  and  one  Letcbeu waiter  were 
Indebted  to  Farrar,  the  original  defend- 
ant, on  or  abunt  November  2,  18)?9,  by 
three  promissory  notes,  described  as  fol- 
lows: "One  note  for  Ave  hundred  dollars, 
dne  at  six  months  after  date;  one  tor  one 
thousand  dollars,  due  at  twelve  months 
afterdate;  and  one  tor  Are  hundred  dol- 
lars, due  at  eighteen  months  after  dnte." 
Th«  answer  farther  states  that  the  gar- 
nishee does  not  know  whether  the  payee 
licdd  and  owned  the  notes  at  the  time  of 
the  answer,  or  whether  either  or  all  of 
them  have  been  transferred  by  him  to  In- 
nocent  purchasers,  or  whether  they  will 
be  transferred  before  maturity.  There  Is 
no  further  or  other  description  of  the  In- 
debteflness,  no  statement  nr  Indication 
that  the  notes  were  payable  at  a  bank 
or  banklttg-honse,  or  at  any  particular 
place,  so  as  to  constitute  negotiable 
paper, — notes  ot  each  character  that.  If 
transferred  before  maturity,  tor  value, 
without  notice,  the  transferee  could  en- 
force  their  pigment,  thongb  they  may 
have  been  held  by  the  payee  at  the  time 
of  tiie  service  ot  tbe  garnishment,  and 
though  the  maker  may  have  suffered 
judgment  to  be  rendered  agalnut  blm  as 
xaroisbee,  and  may  have  paid  the  same. 
Tbe  notes  set  forth  la  tbe  answer  are  sub- 
ject to  any  defenses  which  the  maker  may 
have  against  them,  or  which  may  accrue 
before  notice  ot  their  transfer.  The  conrt 
was  not  bound  to  Inquire  Into  the  charac- 
ter of  the  notes,  but  could  act  upon  tbe 
description  as  given  in  the  answer.  The 
answer  disclosing  only  non-negotiable 
notes,  on  which  the  maker  may  be 
charged  as  garnishee,  aud  fulling  to  dis- 
close that  he  had  received  notice  of  their 
transfer,  or  that  any  person  other  than 
tbe  payee  asserted  any  elalm  to  them,  the 
court  was  authorised  to  render  judgment 
against  the  garnishee,  and  suspend  execu- 
tion until  the  maturity  ot  the  debt,  as 

f>rovK1ed  by  suction  2976  of  the  Code.  The 
udgraent  was  warranted  by  the  answer. 
In  all  instances  In  which  the  matter  ofdis- 
eharge  insisted  upon  in  the  petition  does 
not  appear  on  the  record,  a  proceeding  by 
petition  and  supersedeas.  It  has  been  said, 
may  be  properly  regarded  aa  a  substitute 
lor  a  bill  in  equity,  and  that  any  matter  of 
discbarge  wblcb  constitutes  an  equitable 
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satlataction  of  the  Judgment  which  the 
writ  of  execution  la  uaed  to  enforce  may 
be  Inquired  into  on  such  proceeding,  and 
the  execution  perpetually  superseded. 
Bank  v.  Coleman,  20  Ala.  140.  But,  aa  a 
general  rule,  on  sa/^eraedeaR,  matters 
which  go  behind  the  judgment  or  errors 
or  irregularities  In  tbe  course  of  tbe  pro- 
ceedings cannot  be  inquired  Into.  The 
ground  of  relief  muat  rest  upon  the  facts 
occurring  subsequently  to  the  judgment. 
When  the  answer  warrants  the  judgment, 
antecedent  facta  will  not  be  considered, 
unless  there  ta  want  of  Jurisdiction  in  tbe 
court,  apparent  on  the  face  of  the  record, 
or  fraud  is  alleged  and  shown.  Gravett 
T.  Malone,  64  Ala.  19.  The  negotlabUlty 
of  tbe  notes  was  an  antecedent  fact, 
wblcb  the  garnlaheecould  and  should  have 
set  up  In  his  answer  aa  a  defenae  to  the 
rendition  ot  tbe  Judsment.  Aa  appears 
from  the  judgment  entry,  It  was  rendered 
on  motion  of  plaintiffs,  the  garnishee  ap- 
pearing by  counsel.  Being  present  when 
it  waa  rendered,  and  having  aulfered  it  to 
be  rendered  without  objection,  or  without 
setting  up  an  existing  available  derenae, 
he  will  not  be  permitted  to  set  np  such 
defense  on  petition  and  saperaedeaa.  Tbe 
Judgment  Is  conclusive  on  him.  The  notes 
having  been  In  fact  transferred  before  ma< 
turlty,  and  the  maker  having  been  com- 
pelled to  pay  them  to  the  transferees, 
the  payment  of  the  judgment  is  certainly 
a  hardship;  but  a  bardsblp  resultant 
from  the  filing  of  an  InaufBclent  anawer 
from  which  the  court  cannot  relieve  him 
without  violating  the  elementary  princi- 
ples on  which  the  concluslTeness  of  Judg- 
ments rests  when  collaterally  assailed. 

The  next  ground  of  relief  la  that  the 
Judgment  omits  to  recite  the  tact  and 
amount  of  the  Judgment  against  tbe 
orlirlnal  defendant.  It  will  be  admitted 
that  a  garnishment  issued  as  a  remedy  to 
obtain  Hatlsfactlon  of  a  Judgment,  though 
In  some  respects  a  new  suit,  being  conse- 
quential and  auxiliary  to  the  Judgment,  a 
dependency  thereon.  It  Is  essential  to  the 
regularity  ot  a  judgment  against  tbe  gar- 
nishee that  It  should  recite  tbe  fact  and 
amount  of  the  recovery  against  tbe  origi- 
nal defendant.  The  recitation,  however, 
ot  the  fact  and  amount  Is  tbe  duty,  of  the 
cleric*  and  Its  omission  may  be  corrected 
on  motion.  Wborley  v.  Railroad  Co.,  72 
Ala.  20;  Randolph  v.  Little,  62  Ala.  896. 
Tbe  omission  to  recite  the  fact  and 
amount  of  tbe  judgment  agalnat  the  orig- 
inal defendant  Is  an  Irregularity  not 
affecting  ita  validity  when  collaterally  as- 
sailed. By  the  Judgment,  execution  was 
suspended  uutll  the  maturity ^f  tbeflrat- 
note,  and  waa  not  in  fact  leaned  until 
after  tbe  maturity  of  tbe  second.  Tbe 
record  does  not  show  the  amount  of  tbe 
Judgment  against  the  original  defendant, 
but  from  the  amount  of  the  judgment 
rendered  against  the  garnishee  the  pre- 
sumption is  that  the  sum  of  the  note  first 
maturing  ttxreeded  the  sum  of  the  Judg- 
ment agalnat  Farrar.  On  this  state  of 
the  record  we  cannot  hold  the  judgment 
void  on  collateral  attack-  Judgment  re- 
versed, and  Judgment  rendered  sustaining 
tbe  demurrers  to  the  petition. 
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NOBTtJIV  et  &1.  T.  NOBTON  6t  Ol. 

{Supreme  Court  of  Alabama.    Jan.  13,  1893.) 

HOVBSTBAD  —  KlQHTB  OT  WiDOW  —  Uoim;Tl.NOB— 

Appeal — Sbttlbubnt  or  Estatb — Qubstioks 

HOT  lUtSBD  BlLOW. 

1.  Where  no  objection  U  mad*.  it>  the  court 
below,  to  the  removal  of  a  settlement  from  the 
probate  to  the  chancery  court  on  the  application 
of  an  administrator,  and  the  questions  to  be  de- 
termined are  those  of  which  the  ehanoerjr  ooart 
has  exclnslve  Juxlsdlotion,  so  objection  can  be 
t^en  on  appeal. 

a.  Code,  SS  1892-1900,  S54S,  confer  opon  a 
widow  the  right  of  quarantine  until  her  dower 
Is  assifrned,  the  right  of  homestead,  exempt  from 
the  payment  of  debts,  and  dower  in  all  the  lands 
of  wbich  her  huaband  was  seised  In  fee  during 
the  ooTertore.  Beld  that,  as  the  rights  of  quar- 
antine and  homeBtead  are  personal  nt^ts,  which 
oannot  be  alienated,  but  which  may  be  forfeited 
•jj  remoTal,  a  conveyance  of  the  widow's  entire 
dower  Interest,  and  her  removal  from  the  home- 
stead, entitles  the  grantee  only  to  the  rents  and 
profits  to  which  the  widow  would  hare  been  en- 
titled had  she  removed  from  the  homestead  with- 
out making  the  conveyance. 

Appeal  from  cbancet7  court,  Barbour 
cooDty;  John  A.  Fosteb,  Chancellur. 

Tbl8  comprises  two  stilts,— the  first,  a 
bill  by  E.  T.  Norton,  adnilniBtrator  of 
John  T.  Norton,  asking  that  his  adminis- 
tration be  renioTed  tu  the  chancery  conrt; 
tbe  second,  a  blllby'Henry  T.  Norton,  set- 
ting forth  his  purchase  of  the  widow's 
dower  Interest,  and  asking  for  a  decree 
that  be  be  entitled  to  dower,  and  to  the 
rents  of  all  the  land  of  the  decedent. 

J.  W.  WilliantH,  tor  appellants.  H.  D. 
Claytoa  and  Q.  W,  Peach,  for  appellees. 

Clopton.  J.  E.  T.Norton  was  appoint- 
ed, In  September,  18><7,  administrator  of 
the  estate  of  John  T.  Norton,  by  tbe  pro- 
bate court  of  Barbour  county.  In  No- 
vember thereafter,  Josephine  Norton,  the 
widow  of  tbtf  decedent,  sold  and  con- 
veyed to  Henry  T.  Norton,  one  ol  tbe 
beirs,  all  her  right,  title.  Interest,  and 
claim  In  and  to  tbe  real  property  of  her  de- 
ceased hDSband, Inelndlnsthe  homestead, 
and  moved  off  the  land,  aenry  T.  Norton 
entering  into  possession  under  his  pur^ 
chase.  No  assignment  of  dower  bas  ever 
been  made.  B.  T.  Norton,  having  been 
removed  from  tbe  administration,  tiled  In 
the  probate  court  an  accunnt  for  final 
settlement,  which  was  contested  by  the 
heirs.  Thereupon  he  Died  the  bill  fur  the 
purpose  of  removing  the  settlement  of  bis 
administration  Into  the  chancery  court. 
Henry  T.  Norton,  whose  cross-bill  had 
been  dlsmlDsed  without  prejudice,  filed  an 
original  bUI,  setting  forth  his  purchase  of 
the  dower  Interest,  and  the  widow's  con- 
veyance thereof^  and  baaing  thereon  a 
prayer  lor  a  decree  to  tbe  effect  that  be  Is 
entitled  to  dower,  and  alao  to  all  the 
rents  of  all  the  lands  of  the  decedent.  By 
agreement  of  counsel  both  salts  were 
heard  together,  and  one  decree  rendered. 
It  Is  well  settled  that  to  authorise  tbe  re- 
moval of  tbe  settlement  from  the  pro- 
bate to  tbe  chancery  court  on  the  appli- 
cation of  the  adminstrator,  there  must 
aiiae  some  question  or  matter  which  the 
probate  court,  by  reason  of  its  limited 
powers,  1b  Incompetent  to  determine, 
when,  however,  a  special  equity  exists. 


there  can  be  no  saflSdent  reason  why  tbe 
final  settlement  of  a  remuvAd  administra- 
tor may  not,  on  bis  application,  be  trans- 
ferred tu  and  made  In  tbe  chancery  court. 
Though  his  office  and  functions  as  admin- 
istrator are  terminated  by  removal,  be  Is 
required  to  make  final  settlement  of  bis 
administration,  which  should  be  made  in 
a  court  having  Jurisdiction  and  power  to 
determine  and  adjust  all  tbe  equities  aris- 
ing tbercon.  The  ascertainment  ut  tbe 
amount  of  rents  to  which  the  heirs  and 
the  widow  or  her  assignee  are  respective- 
ly entitled  is  preliminary  and  essential  to 
a  full  and  complete  settlement  of  tbe  ad- 
ministration. It  la  well  settled  that  tbe 
ebaneery  court  baa  exdnslvejariadlction 
to  award  to  the  widow  rents  or  mesne 
profits  between  tbe  death  of  her  husband 
and  the  aHslgument  of  dower.  Wood  v. 
Morgan,  56  Ala.  3it7.  No  objection  having 
been  made  daring  the  pendency  of  the 
suit  to  tbe  bill  on  tbe  ground  that  the  ad- 
ministrator has  no  right  tu  remove  the 
settlement  Into  tiie  chancery  court,  and 
as  the  bills  and  all  the  pleadings  show 
that  questions  arise  which  should  be  de* 
termlned  before theflnal  settlement  iscom- 
pleted,  of  wtalcb  tbe  chancery  court  bas 
exclusive  jurisdiction,  and  as  tbe  parties 
agreed  that  the  two  Buits  should  be  sub- 
mitted and  heard  together,  and  a  decree 
rendered  settling  all  tbe  equities  ol  all  the 
parties  in  both  salts,  we  shall  not  regard 
such  objection,  made  lor  the  first  time  Id 
tills  court. 

No  objection  Is  urged  to  tbe  execution 
or  theorder  for  the  sale  of  tbe  lands,  made 
by  the  probate  court,  or  to  the  payment 
to  H.  T.  Norton  of  a  fair  equivalent  for 
tbe  dower  interest  out  of  the  proceeds  ul 
tbe  sale  in  lieu  of  an  assignment  of  dower 
by  metes  and  bounds.  The  main  point  ol 
contention  Is  whether  H.  T.  Norton  is  en- 
titled, by  virtue  of  bis  purchase  of  the 
dower  Interest,  to  one-slxtb  ut  tbe  pro- 
ceeds ot  tbe  sale,  and  to  the  rents  of  all 
tbe  lands,  Including  tbe  homestead.  Ap- 
ptilants  concede  that  he  ia  entitled  to 
one-sixth  ot  the  proceeds  ot  the  sale  and 
one-third  ot  the  rents  of  the  lands,  ezcla- 
slve  of  tbe  homestead.  The  statutes  con- 
fer on  the  widow  the  right  to  retain  pos- 
HCBsion  ot  tbe  dwelling  where  her  husband 
most  usually  resided  next  before  hisdeatb, 
with  tbe  offices  and  buildings  appurte- 
nant thereto,  and  the  plantation  connect^ 
therewith,  free  trum  the  payment  of  rent, 
ontll  her  dower  Is  assigned.  Also  to  have 
set  apart  tbe  homestead,  not  exceeding  la 
value  $2,000,  and  In  area  160  acres,  as  ex. 
empt  from  administration  and  the  pay- 
ment of  debts;  and  dower  of  all  lands  of 
which  the  husband  was  seised  in  tee  dor* 
lag  coverture.  Code.  »  lH9^1fi00,  S518. 
Tbeee  rights  are  eesentially  distinct,  and 
different  Incidents  attach.  Tbe  widow's 
quarantine  is  a  personal  right  or  privi- 
lege,—the  right  to  the  nse  and  occnpa- 
tlon  of  tbe  property,  by  herself  or  tenanta, 
until  dower  is  asslgued.  This  right  la 
not  an  estate  In  the  laud,  which  can  be 
sold  under  execution  at  law,  or  alienated. 
It  terminates  whenever  tbe  widow  d» 

{)rives  herself  ot  the  right  to  dower  by  f»> 
ease  to  the  heir,  or  in  any  other  manner. 
Boynton  T.  Sawyer,  86  Ala.  497.  Mot  b*- 
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Ing  allenalile,  the  trauBferee  ot  her  dower 
Interest  can  base  no  claim  to  all  the  rents 
ot  all  the  lands  on  Iter  rlsht  uf  quarantine. 
Neither  nan  Bucb  claim  be  founded  on  the 
widow's  conveyance  ot  the  homestead. 
The  statute  exempts  the  homestead  in 
favor  of  the  widow  and  minor  children,  if 
any.  In  any  event,  during  the  life  of  the 
widow,  ur  the  minority  of  the  children, 
whichever  may  last  terminate:  and,  it 
there  be  no  minor  child,  the  rents  and 
profits  of  sQcb  liomeatead  Inure  to  the 
heneflt  of  the  widow  darln^r  taer  lite.  The 
Btatotc  having;  the  beneficent  purpose  ot 
furnishing  the  widow  a  borne,  conlera  the 
right  of  occupancy  as  a  dwelling  place 
during  her  life.  Under  tbe  law  as  It  was 
at  tbe  time  of  tbe  alienation  ot  tbe  dower 
interest,  she  may  abandon  It.  and  acquire 
a  new  homestead :  she  could  not  cf>nvey 
or  Incumber  It.  Id  Barber  Williams, 
74  Ala.  331.  It  Is  suld :  **The  abandonment 
works  a  destruction  of  her  privileges,  and, 
as  she  has  no  power  of  alienation,  if  she 
does  alien  it.  like  the  alienation  of  her 
right  of  dower  before  assignment,  the  de- 
scent to  the  heir  la  not  Intercepted,  and  be 
ma7  maintain  ejectment  against  taer 
alienee,  or  those  entering  ander  blm.  By 
her  removal  from  the  homestead  after 
alienating  ft,  the  widow  forfeited  tbe  rents 
and  profits  which  inare  to  her  benefit  un- 
der tbe  statute,  and  ber  alienee  acquired 
no  claim  thereto  by  virtue  of  her  convey- 
ance to  him.  The  rights  of  the  parties  are 
not  affected  by  the  act  ot  February  28. 1889. 
"for  tbe  protection  ot  widows  and  minor 
children."  The  second  Hectlon  applies  to 
homesteads  previously  set  apart,  but  not 
abandoned  at  tbe  time  of  the  passage  of 
the  act.  Acts  1888-89.  p.  113.  It  may  be 
that,  when  a  homestead  has  been  set 
apart  to  the  widow,— being  a  larger  use 
and  ^oyment  during  her  life,— tbe  right 
of  dower  and  Its  allotment  are  In  abey- 
ance, but  the  right  Is  not  thereby  extin- 
guished. As  we  have  said,  she  Is,  under 
tbe  statute,  dowable  ot  all  the  lands  of 
which  her  husband  was  seised  In  feedur. 
Ing  the  marriage.  On  lier  abandonment 
of  the  homestead.  If  It  has  been  set  apart, 
her  right  to  dower  In  the  premlseH  so 
aet  apart  becomes  operative,  tbe  same  as 
If  no  homestead  had  been  selected  and  set 
apart.  In  this  case,  however,  no  home- 
stead was  set  apart;  the  oi^er  of  tbe 
probate  court  being  void  for  want  ot  Ju- 
risdiction. James  v.  Clark,  S9  Ala.  606, 
7  SuQtb  Bep.  161.  Tbe  alienation  of  the 
homestead  being  void.  Henry  T.  Norton, 
tbe  complainant  In  the  second  bill.  Is 
only  entitled  to  the  rents  or  mesne  profits 
to  which  the  widow  would  have  been  en- 
titled had  she  abandoned  tbe  homestead 
wlthuuC  conveying  her  dower  Interest.  In 
such  case  she  would  have  been  entitled 
to  one-slxthof  the  proceeds  of  all  tbe  lands 
Including  tbe  homestead,  and  to  one-third 
of  the  rents  of  nil  the  lands  of  whicb  she  Is 
dowable  from  the  death  other  husband  to 
the  assignment  of  dower.  Tbe  decree  is  in 
accord  with  these  views.  Tbe  assignment 
of  error  that  the  chancellor  In  tbe  decree 
does  not  require  Henry  T.  Norton  to  ao- 
countforthe  rents  daring  his  posscHSlon 
of  tbe  premises  is  not  well  founded.  The 
dtcree,  aa  we  uudenstand  it,  requires  him 


to  account  for  them.  The  decree  Is  af- 
firmed on  the  orljflnal  appeal.  Henry  T. 
Norton  takes  notltlng  by  the  cross-assign- 
ment of  error.  Affirmed. 

  CM  Ala.  SOS) 

JsRNiOAN  et  al.  r.  Flowers. 
{Supreme  Court     Aloibaima.  Jan.  7,  1899.) 
Crbdibilitt  or  Witsebb— Iktbbbbt — Sraemam 

— AdvebSB  FoSSBBUOH  —  BVIDBKOS  —  BOin>  VOB 
TiTLB. 

1.  Where  a  person  conveys  to  hia  wife  land, 
in  which  he  holos  only  an  equitable  Interest,  and 
is  then  called  by  the  wife  as  a  witness  In  ejeot- 
ment,  It  is  oompetent  for  tbe  defendant  to  snow 
tbe  interest  of  tbo  witness,  and  bis  relationship 
to  the  P^tty  in  whose  favor  be  is  called. 

3.  Where  tbe  evidence  in  ejectment  is  con- 
flicting as  to  who  was  in  possession  of  the  prem- 
ises at  a  certain  time,  and  a  witness  for  plaintiff 
testifies  that  plaintiff  and  lier  buabaacl  took  pos- 
session in  18t»  or  1S83.  and  sU^ed  two  or  three 
years,  it  is  competent  for  defendant  to  Introduoe 
the  record  of  an  ejectment  suit  institnted  by  him 
in  1886,  and  the  recovery  in  tliat  suit,  and  deliv- 
ery of  possession,  so  that  the  Jury  may  determine 
from  tbe  confilot  whether  not  plaintiff  and  her 
hosband  were  in  possession  at  that  time,  and,  if 
they  were,  tbe  character  of  the  possession. 

3.  Where  a  prson  buys  land  at  a  tax-sale, 
and  before  receiving  the  deed  executes  a  l>ona 
conditioned  for  tbe  conveyance  ot  title  to  an* 
other,  tbe  bond  Is,  in  eflAct,  an  agreement  to  con- 
vey all  the  equitable  Interest  of  the  grantor,  and 
Is  effeotnal  to  prevent  any  one,  olaiming  under 
blm  with  notice,  from  afterwards  acquiring  any 
interest  through  the  said  sale. 

4.  Where  a  person  who  is  la  possession  of 
land,  ander  a  bond  conditioned  for  the  execution 
of  s  deed  upon  pt^ment  ot  the  parchase  money, 
compiles  with  the  agreement  as  regards  payment, 
his  possession  becomes  adverse  to  that  oi  ven- 
dor, and  a  oonv^anoe  liy  1^  latter  U  void  as 
against  him. 

Appeal  from  circuit  court,  Coffee  coun- 
ty; Jbbse  M.  Carmicuakl,  Judge. 

KJectment  by  Emma  Flowers  against 
D.  W.  Jprnigan  and  others.  There  was 
Judgment  for  plalntlfl,  and  dofendantB  ap- 
peal. Reversed. 

W.  D.  Roberta,  tor  appellants.  P.  M. 
HIekman,  for  appeflee. 

CoLBH&N,  J.  Appellee  brought  suit  In 
ejectment  to  recover  certain  lands.  Tbe 
rale  Is  that  to  recover  In  this  action  plain- 
tiff mast  rely  upou  tbe  strength  of  ber 
titlp.  In  AuguBi.  1878,  George  P.  Roberts 
sold  to  R.  O.  Flowers  tbe  land  In  contro- 
versy, and  executed  to  him  a  bond  to 
make  a  quitclaim  title  upon  the  payment 
of  the  stipulated  purchase  money.  In 
August,  18H1,  George  P.  Roberts,  the 
same  Vendor,  sold  and  conveyed  by  quit- 
claim deed  the  same  land  to  tbe  defend- 
ants In  this  ejectment  snlt.  Tbe  evidence 
tends  to  show  that  R.  O.  Flowers,  the 
first  purchaser,  took  possession  of  tbe 
land,  and  compiled  with  tbe  terms  ot  his 
purchase  by  the  payment  of  the  purchase 
money  at  the  time  or  before  it  was  due, 
bnt  tbat  George  P.  Roberts  died  without 
making  him  or  bis  vendee  a  qnitctalm 
deed,  as  stipulated  in  the  bond  for  title. 
On  the  8tb  of  December,  18S1,  R.  O.  Flow- 
ers by  deed  conveyed  the  land  to  Emma 
J.  Faussett,  who  1h  the  same  person  as 
Emma  Flowers,  plaintiff.  The  evidence 
tends  to  show  that  she  went  Into  pos- 
session under  ber  purchase,  and  remained 
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In  posseiMlon  antU  oiiBted  by  the  sberiO, 
In  April.  1H88. 

It  will  be  Been,  from  this  Rtatement  o( 
tbe  facts,  that  when  R.  O.  Flowem  sold 
and  coDTeyed  to  plaintiff  be  did  not  hare . 
the  legal  title,  bat  only  an  equity;  and  It 
will  be  farther  seen  that  plaintiff's  posuea- 
slon.conpled  with  tbat  of  the  vendor.lacked 
a  few  months  of  completing;  10  yearn,  the 
time  necessary  under  tbe  statute  to  per- 
fect a  lexal  title  by  adverse  poseeaslon. 
Tbe  defendant  offered  to  prove  that  R. 
O.  Flowers  and  plaintiff  were  hneband 
and  wife  at  the  time  he  executed  the  deed 
to  her,  and  were  living  together  as  bns- 
band  and  wife  In  the  year  1885,  and  at  the 
time  of  tbe  trial  of  the  present  salt.  Tlie 
court  rtfased  to  permit  this  proof  to  be 
made.  This  ruling  of  tbe  cuurt  was 
clearly  erroneous.  It  Is  elementary  that 
the  Interest  of  a  witness  In  the  result  of 
a  suit  may  be  shown,  and  his  relationship 
to  the  party  in  whose  favor  be  Is  called 
to  testify.  It  was  erroneous  for  the  fur* 
tAer  reason  that.  If  ttaey  were  man  and 
Tlfe,  bis  deed  of  conTeyance  at  tbe  time 
of  Its  execution  did  not  operate  to  vest  In 
ber  more  than  an  equitable  title.  Whether 
the  act  of  February  28. 18S7,  (Code.  5  2341.) 
bad  the  effect  to  vest  In  her  tbe  legal  ti- 
tle, also,  as  against  the  defendants,  would 
depend  npon  the  further  fact  that  no 
lights  bad  been  acquired  by  the  d^end- 
ants  before  tbe  adoption  of  that  art. 
Maxwell  t.  Orace,  86  Ala.  579.  5  Sonth. 
Sep.  819;  Manning  v.  Plppen,  86  Ala.  857, 
6  South.  Rep.  572.  G.  R.  Flowers,  the  fa- 
ther of  R.  O.  Flowers,  testified  that  plain- 
tiff and  R.  O.  Flowers  "  went  on  said  place 
In  the  year  1882  or- 1888,  and  they  stayed 
uD  it  two  or  three  yeara."  In  view  of 
tbls  teatlmony.  it  was  competent  for  the 
defendants  to  intmdace  tba  record  of  tbe 
^ectment  snit  instituted  by  the  defend- 
ants In  the  year  1885  against  R.  O.  Flow- 
ers, and  tbe  recovery  in  that  SDlt,  and  de- 
livery of  possession  of  tbe  land  by  tbe 
sheriff  in  consequence  of  tbe  recovery.  It 
waa  for  the  Jury  to  determine,  from  tbe 
conflicting  teetlmony,  whether  R.O.  Flow- 
era  was  in  possession  of  the  land,  and  the 
character  of  bis  possession.  U  tbe  proof 
showed  be  was  In  pOMUsalon,  at  tbe  time 
of  the  institution  of  the  ejeetmnt  suit 
against  blra. 

The  facta  are  not  presented  In  the  bill  of 
exceptions  as  fully  and  satisfactorily  as 
desired,  bat  we  wfUlay  down  tbe  material 
principles  of  law  which  appear  to  bear 
upon  the  ease.  George  P.  Roberts,  from 
wbom  both  parties  claim,  purchased  tbe 
land  In  controversy  at  a  tax-nale.  In  Ad- 
gust,  1878,  the  time  he  executed  bis  bond 
for  title  to  R.  O.  Flowers,  he  bad  tlie  tax 
collector's  certificate  of  purchase,  but  bad 
not  received  the  tax-deed.  By  quitclaim 
deed.  In  August.  1881,  be  sold  and  con- 
veyed the  same  land  to  tbe  defendant 
Jernlgan ;  and  It  was  by  virtue  of  the  le- 
gal title  conveyed  by  this  tax-deed  Jernl- 
gan brought  the  eult  In  ^ectment  In  1885 
against  R.  O.  Flowers,  and  received  pos- 
session of  tbe  land.  In  August,  1881.  when 
tbe  qaftelalm  deed  was  made  to  Jernlgan, 
tbe  taz'deed  had  not  been  eiecated  to 
any  one,  and  the  bond  of  Roberts  to 
Flowers  to  make  blm  a  quitclaim  deed 


upon  the  payment  of  tbe  purchase  money 
had  been  execnted  In  August,  1878.  some 
three  years  before  tbe  sale  to  Jernlgan. 
The  bond  of  Roberts  to  R.  O.  Flowers.  In 
effect,  was  an  agreement  to  convey  all  the 
equitable  Interest  he  then  owned  In  tbe 
land,  and  was  effectual  to  prevent  the 
grautor  from  subsequently  aciinirlng,  any 
right  or  Interest  In  the  land  through  or 
by  virtue  of  the  equitable  Interest  ac- 
quired by  bis  purchase  at  tbe  tax-sale,  and 
which  he  had  sold  and  agreed  to  convey 
to  R.  O.  Flowera.  It  was  equally  effect- 
Ive  against  any  who  mlarht  claim  under 
blm  by  descent,  or  a  subsequent  purchas- 
er purchasing  with  notice  of  bis  sale  to  R. 
O.  FlnwerB.  This  principle  Is  anstalned 
by  tbe  following  aotboritles:  Smith's 
HelrH  V.  Bank.  21  Ala.  184;  Molen  r.  Gwyn. 
16  Ala.  725;  Derrick  v.  Brown,  66  Ala.  166. 
167.  There  is  no  controversy  as  to  tbe 
fact  that  R.  O.  Flowers  went  Into  posses- 
sion In  August,  1878,  and  tbat  he  or  his 
grantor, the  plaintiff  In  this  suit, remained 
in  possession  continuously  until  dispos- 
sessed by  the  sheriff.  In  April*  1888. 

The  evidence  also  tends  to  ahow  that 
B.  O.  Flowers  compiled  with  bis  agree- 
ment as  regards  the  payment  of  the  pur- 
chase money,  and  was  entitled  to  receive 
a  quitclaim  deed  from  Roberts,  the  com- 
mon vendor  of  both  claimants.  Upon  tbe 
payment  of  tlie  purchase  money  In  fall, 
the  possession  of  B.  O.  Flowers  became 
adverse  to  tbat  of  bis  vendor;  and  If  foUj 
paid,  as  tbe  testimony  tends  to  show, 
before  thequltclalm  deed  to  Jernlgan  waa 
executed,  the  holding  uf  R.  O.  Flowers  wua 
adverse  at  the  time  of  Its  execution. 
Whatever  rights  R.  O.  Flowera  had  ac- 
quired passed  to  £mma  Flowers  by  bia 
deed  <A  conveyance  to  ber.  The  assign- 
ment of  the  tax  collector's  certificate  by 
Roberta  to  Jernlgan  conveyed  no  greater 
interest  than  tbat  hold  by  the  assignor. 
R.  O.  Flowers,  or  hla  grantee,  t>nlag  in 
possession,  under  hla  purcbaae.at  the  time 
Jernlgan  bought  the  land  from  Roberta, 
JenilgBn  cannot  be  said  to  have  pur- 
chased without  notice.  Wb^ber  thesups- 
rlor  equity  and  possesalon  of  R.  O.  Flow- 
ers acquired  by  hla  purchase  from  Rob- 
erts la  available  to  plaintiff  In  a  court  of 
law,  or  whether  her  remedy  Is  in  a  court 
of  equity,  depends  upon  tbe  facts  which 
may  be  introduced  on  another  trial.  Bare 
peaceable  poaaesslon  by  an  actual  occu- 
pant under  claim  of  ownership  Is  ordina- 
rily Bufflident  to  authorise  a  racoTery 
against  a  mere  trespasser  who  baa  no 
dalm  orcolor  of  title.  Russell  v.£rwln,38 
Ala.  48;  Ouiimartln  v.  Wood.  76  Ala.  211; 
Childress  v.  Calloway,  Id.  184;  Wilson  v. 
Glenn.  68  Ala.  886;  Anderson  v,  Melear,  56 
Ala.  622;  Lut-y  v.  Railroad  Co.,  (Ala.)  8 
South.  Rep.  806.  Whether  tbo  proof  wlU 
show  that  the  ault  in  ejectment  by  defend- 
ants  against  R.  O.  Flowers,  and  recovers 
and  possession  of  the  land,  were,  as  to  Em- 
ma Flowers,  the  plaintiff,  rea  later  alioa 
ucta,  and  the  dispossession  of  her  by  the 
sheriff  a  bare  trespass,  cannot  be  antici- 
pated. We  cannot  say  from  tbe  evidence 
that  Robert  Flowers  and  plaintiff  were 
man  and  wife;  neither  does  the  evidence 
disclose  the  character  of  the  posseaslun  of 
Bobsrt  Flowers,  if,  Id  fact,  he  waa  in  poe* 
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wmlon,  In  contemplation  of  law,  when 
the  ejectment  salt  against  him  was  Insti- 
tuted, or  dnrioK  the  time  "tbey  stayed  to- 
gether two  or  three  yean"  on  the  place, 
as  testified  to  by  one  of  the  wltnessea.  It 
is  settled  law  In  this  state  that  a  convey- 
ance ot  lands  In  the  possession  of  a  third 
person,  adversely  held  by  blm  nnder  a 
bona,  ttdv  claim  of  ownerehip.  Is  void  as 
Effaipst  the  adverse  holder.  Bernstein  v, 
Hames.  <tO  Ala.  683.  Tbe  Jary  most  detet^ 
mine  from  the  facts  In  evidence,  under 
proper  instructlonSt  whether  there  was 
such  adverse  holding,  at  the  time  ot  the 
execution  of  the  conveyance  by  Roberts 
to  Jernigan,  as  to  render  the  conveyance 
void.  If  the  Jnty  find  the  facts  to  be  that 
tbe  land  was  adversely  held  when  Jemi- 
Itan  pnrehased  and  acqnlred  tbe  qaltclaim 
deed  from  Roberts,  and  farther  find,  under 
tbe  rule  of  law  we  have  declared,  that  the 
dispuHsesalon  of  Emma  Flowers  was  a 
bare  trespass,  he  will  not  be  permitted  to 
defeat  a  recovery  by  plaintiff  by  setting 
up  the  title  acqnlred  by  hU  purchase  from 
Boberts.  or  by  showing  an  outstanding 
legal  title  In  Boberts.  The  property,  under 
SQcb  proof,  being  adversely  held  when  tbe 
deed  to  him  was  executed,  the  deed  was  a 
nullity  as  to  Mr8.Flower8.  The  necessary 
link  Is  wanting  by  which  he  can  connect 
himself  with  thattltle.  Ontheotberhand, 
tfthejory  find  there  was  no  such  adveiw 
holding  when  Jernlgan  acquired  the  leyial 
title  tbrongb  his  pnrcbatefrom  tbecum- 
mou  vendor,  Boberts,  as  to  raider  his  deed 
null  and  void,  tbsn  In  a  court  ot  law  his 
title  mast  prevail,  whatever  may  be  the 
anpertor  eqaltlea  or  rights  of  plalntltt  In 
anotber  conrt.  Bsveraed  and  remanded. 

m  AIM.  my   

SinzL  V.  lk.Tioir  Iiutd  Oo. 
(Suprnne  Court  of  AUOxxma.  Jul  14, 1898.) 

AnSASTD  AHD  WlTS— FbOPBBTT  PuKOHASKD  WIXK 
Win's  UOMBT. 
FlaintUTs  hasband  conducted  tbe  negotia- 
tlODS  for  the  porobase  ot  lana.  The  first  payment 
was  made  by  aim  with  his  iodlvldnal  oheok.  The 
receipt  from  tbe  vendor  stated  that  the  land  was 
■old  toplaintifT,  and  that  the  money  was  paid  by 
her.  naintlff  aione  signed  notes  for  the  deferred 
payments.  The  contract  of  the  vendor  obligated 
It  to  make  the  title  to  plaintiff,  and  recited  that 
tbe  lot  was  sold  to  her,  sad  tlie  money  paid  hy 
her.  nalntlfE  had  ninhing  to  do  with  tbe  nefro- 
tlattonB,  nor  was  ahe  ever  In  posBesstoa  of  the 
lot.  Oq  tbe  occasion  of  her  marriage,  the  bus* 
band  gave  her  money  as  awedding  present,  which 
she  afterwards  redelivered  to  bim  for  safe-keep- 
ing, and  which  he  never  returned  or  acoouated 
for.  Held,  that  this  was  not  sufficient  to  estab- 
lish that  the  money  nsed  by  the  husband  to  make 
the  first  payment  was  plaintiff's  separate  estate, 
and  she  was  therefore  not  entitled  to  disaffirm 
tbe  contraot,  and  recorer  it  back. 

Appeal  from  city  coart  of  Birmingham ; 
H.  A.  Shabpx,  Judge. 

This  was  a  salt  by  Jeannle  Sldel  against 
the  Elyton  Land  Company  for  money  had 
and  received.  There  was  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Afflrmed. 

W.  B.  Feagin,  for  appellant.  Alex.  T. 
Loadon,  for  appellee. 

Clopton,  J.  This  salt,  wtaloh  is  an  ac- 
tion for  money  had  and  reoelved,  brought 
by  the  ai^llant  agaMat  tbe  app«llee,  was 
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tried  In  the  city  court  without  a  Jury,  on 
an  agreed  statement  of  facta,  and  Judg^ 
ment  rendered  for  deltadant.  The  ad- 
mitted facts  may  be  stated  as  follows: 
The  husband  of  plaintiff  negotiated  with 
defendant  for  the  porcbase  of  a  lot  of  land 
near  tbe  city  of  Birmingham,  which  ne^o- 
tlatlons  terminated  in  tbe  purchase  of  the 
loc  for  f  4,347,— onfr4ourth  cash,  and  tbe 
balaaee  In  three  equal  annual  payments. 
The  contract  of  sale  and  purchase  was 
consnmmated  August  13, 1887,  in  the  man- 
ner following :  For  tbe  purpose  of  making 
the  cash  payment,  the  husband  of  plain- 
tiff drew,  in  bis  own  name,  a  check  paya- 
ble to  defendant  on  tbe  Alabama  National 
Bank  for  tbe  snm  of  f  1,086.75,  which  was 
paid  by  tbe  bank.  For  tbe  amount  of  tbe 
check  detendaut  executed  a  reedpt,  dated 
August  18. 1887,  of  which  the  lollowlnRls 
a  copy :  "  Received  of  Mrs.  Jeannle  Sldel 
ten  hundred  and  eighty-elx  and  76-100  dol- 
lars, being  on  acconnt  of  purchase  of  lot 
one,  and  west  half  lot  number  two,  In 
block  754.  in  Birmingham,  Ala.,  which  was 
sold  to  her  Aug.  4tb.  1887,  for  $4,847,  the 
balance  to  be  paid,  with  Interest,  as  fol- 
lows: Three  equal  annual  payments.** 
Plaintiff  signed  three  several  notes  for  tbe 
deferred  payments,  each  recltinf?  that  It 
was  given  on  account  of  the  purchase 
money  of  the  lot  meotlonnd  In  the  receipt. 
Plalntifi's  husband  did  not  Join  In  the  exe* 
cation  of  the  notes.  Defendant  made  a 
bond  obligating  Itself  to  make  titles  to 
the  plaintiff  on  paymmt  of  the  notes. 
The  bond  alrio  recites  that  the  cash  pay- 
ment was  paid  by  plaintiff,  and  the  lot 
bargained  and  sold  to  her.  Though  the 
bond  and  notes  are  dated  August  4,  1887, 
the  bond  and  receipt  were  delivered  to 
plaintllf's  husband,  and  tbo  notes  and 
check  to  detendaot,  at  the  same  time. 
PlalnUir  had  nothing  todo  with  negotiat- 
ing for  the  purchase  of  the  lot,  except  to 
sign  tbe  notes  after  the  terms  of  tbe  con- 
tract were  agreed  on.  Plaintiff  and  her 
husband  went  to  France,  where  he  died, 
in  December,  1889;  and  after  ber  return  to 
Birmingbam  ahe,  tbrongb  her  agent,  noti- 
fied defendant,  Jane  18. 1890.  that  she  re- 
nounced and  disaffirmed  tbe  purchase, 
and  offered  to  transfer  and  convey  to  de- 
fendant the  bond  for  title,  and  all  Interest 
ahe  might  have  In  the  lot.  The  bond  and 
receipt  were  never  delivered  to  plaintiff, 
bat  were  found  among  the  papers  ot  her 
husband  after  his  death:  neither  was  she 
ever  in  possession,  nor  aMumed  any  own- 
ership or  control,  of  the  lot  On  the  occa- 
sion ot  their  marriage,  ber  hasband  gave 
to  plaintiff  92.500  as  a  wedding  present^ 
which,  some  days  afterwards,  she  deliv- 
ered to  bim  to  keep  for  ber,  and  which  he 
has  never  returned  or  accounted  for.  un- 
less bis  statement  to  her  after  the  pur- 
chase of  thelot  is  admissible  In  evidence. 

The  claim  of  appellant  to  recover  tbe 
money  Is  baaed  on  the  alleged  fact  that 
the  money  need  by  her  husband  to  make 
tbe  cash  payment  was  her  statutory  sepa- 
rateestate;  and  on  tbe  proposition  that  a 
married  woman  has  no  statntory  power 
to  make  an  executory  contract  for  the 
purchase  ot  land,  except  with  the  assent 
or  concurrence  of  the  husband  expressed 
In  writing;  and  If,  Independent  ol  the 
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Btatate,  she  bad  capacity  to  parchase  tbe 
lot  wttb  tbe  assent,  or  without  tbe  dia- 
smt,  of  ber  bnsband,  she  also  had  capaci- 
ty to  disaffirm  the  contract  atter  the  ter- 
mination of  her  coverture,  and  that  her 
dlsafflmiance  reinvested  her  with  the  rlKht 
to  the  money.  This  propoeltlun  cannot 
and  does  nut  ariae  unleas  plalntlfl  flmt 
BbowB  tbat  tbe  money  with  wblcb  tbe 
cash  payment  was  made  was  her  separate 
eatate.  The  present  action  is  maintain- 
able only  on  the  theory  tbat  the  money 
sued  for  ex  epqoo  et  bono  belongB  to 
plaintiff,  and  that  defendant,  in  equity 
and  good  conscience,  onght  not  to  retain 
It.  The  burden  Is  on  the  plaintiff  to  show 
tbat  she  Is  entitled  to  tbe  money;  It  is  not 
BUfHclent  to  show  that  defendant  has  no 
rl^ht  to  keep  It.  Bungerford  v.  Moore, 
66  Ala.  m  Theadmltted  facts  show  tbat 
the  entire  transaction  was  negotiated  by 
tbe  husband,  without  tbe  knowledffe  of 
plaintiff, solar  as apiieara,antll8he signed 
the  notes.  There  belniE  no  explanatory 
evidence,  the  nntnre  and  character  of  tbe 
transaction  roust  be  determined  from  the 
papers,  In  connection  with  the  admitted 
fact  that  tbe  negotiations  were  conducted 
exclnsfvely  by  the  husband.  Looking  to 
tliese.  the  transaction  was,  on  Its  face,  a 
pnrchase  of  the  lot  by  the  husband  In  the 
name  of  plaintiff,  and,  giving  a  check  for 
tbe  cash  payment  In  bla  own  name,  la 

Srfma  Aie/«  a  payment  by  tbe  husband 
om  bis  own  funds.  When  a  portion  of 
tbe  purchase  money  Is  paid  by  the  hus- 
band, and  title  taken  In  th»  name  of  tbe 
wife,  tbe  presumption  arises  that  It  was 
Intended  aa  a  provlsloa  for  the  wife. 
Harden  t;  Darwin.  66  Ala.  66.  This  pre- 
anmptlon  may  be  rebutted,  but  tbe  recit- 
als of  tbe  receipt  and  bond,  and  the 
notes.  In  the  absence  uf  other  evidence, 
do  not,  under  the  circnm stances,  rebut, 
bat  rather  support,  the  presumption. 
The  testimony  of  plaintiff  that  her  hus- 
band told  her.  after  the  payment  of  the 
money,  that  the  money  he  bad  need  to 
make  the  cash  payment  was  hers,  waa 
properly  excluded;  it  was  an  ex  parte 
declaration  when  defendant  was  not 
present, — mere  hearsay.  The  only  other 
tact  on  which  plaintiff  relies  to  show  that 
the  money  was  her  own  Is  the  wedding 
present  of  $2,&U0,  some  time  before  tbe  lot 
was  purchased.  Tbere  la  no  evidence  tend- 
ing to  show  that  tbla  money  was  ever  In 
Alabama,  or  what  disposition  her  husband 
made  of  It,  or  how  and  where  be  kept  it, 
or  that  it  was  deposited  as  plaintiff's 
money  In  the  bank,  or  that  ber  husband 
had  no  money  of  bis  own  on  deposit. 
Actnal  notice  tbat  It  was  plaintiff's 
money»  against  which  tbe  check  was 
drawn,  la  not  pratmded ;  and.  If  It  be  said 
tbat  tbe  recitals  of  tbe  receipt  and  bond 
were  snfflctent  to  put  defendant  on  Inquiry, 
tbere  Is  an  entire  absence  of  evidence  that 
the  utmost  diligence  would  have  led  to 
the  discovery  that  It  was  plaintiff's 
money.  All  tbeae  facts,  If  they  be  facts, 
lay  peenllariy  within  bar  knowledge,  and 
yet  she  falls  to  give  any  Information  In 
regard  tu  tbem.  Some  proof  tbat  tbe 
money  wltb  which  tbe  cash  payment  wae 
made  was  platntiirfl  le  an  oBsentlal  ele- 
ment of  Iwr  right  frf  reeoTery.  It  cannot 


be  Inferred  from  tbe  mere  taeta  tbat  lier 
husband  gave  ber,  some  montba  pravlon^ 
ly,  92.500,  which  she  afterwards  delivered 
to  him,  and  for  which  be  hue  never  ac- 
counted. Tbe  evidence  Is  not  of  tbat  tnll 
and  satisfactory  character  which  tbe  law 
requires  In  aucb  cases.  Affirmed. 
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CONBOLniATBD  ELBCTRIO  IJOHT  CO.  T.  PBO- 

PLX'a  Electric  Light  ft  Gas  Go. 
(Supreme  Court  of  Alabama.  Jan.  14^  1809^) 
buuxonmr— IxTBBrBRBsoB  with  BLicnio  Lion 

'WiRBS. 

Id  an  Injunotioii  suit  by  one  eteotrle  light 
company  agaiiut  anotber,  the  bill  alleged  that 
defenduit  was  about  to  erect  its  wires  along 
the  itreets  and  alleyB  on  which  complalnaot't 
wires  were  located,  and  to  plaoe  them  In  sach 
oloee  proximity  to  oomplalnaut's  wires  as  to  do 
irreparable  tnlery  to  complaloant,  and  great]; 
endanger  the  llvet  of  its  serraBts.  Betot  that 
the  answer,  which  merely  denied  tbat  danger 
would  ensue  "with  a  reasooab^  prudent  manage- 
ment ot  complainant's  system  of  wirea,*  was 
iBBulBoient  to  authorixe  a  diuolution  at  the  tem- 
porary Injunction. 

Appeal  from  chancery  conrt,  Jefferaon 
county;  Tbomas  Cobles,  Ofauncellor. 

Bill  by  the  Consolidated  Electric  Light 
Company  against  tbe  People's  Electric 
Light  &  Gas  Company  to  enjoin  It  from 
erecting  wires  along  tbe  route  of  com- 
piatnaut'B  wires.  Decree  dIssolvlDg  the 
temporary  Injunction.  Complainant  ap- 
peals. Reversed,  and  Injunction  rein- 
stated. 

R.  H.  Pearaoa  and  Jaa.  H.  LitCls.  tor 
appelant.  Bulger  A  BeSta,  lor  appellee. 

8T0NB.  C.  J.  Tbis  ease  brings  before  na 
a  Bublect  which.  In  some  of  Ita  bearings, 
is  comparatively  new  In  Jurtsprndenca. 
It  Ut  tbe  utllliatiott  of  electricity,  alike  aa 
a  mechanical  force  and  as  an  illuminator. 
This  use  being  relatively  new,  and  proU 
ably  not  perfected  in  its  adaptations.  It 
behooves  us  to  take  our  steps  cauttuosly, 
— very  cautiously,— lest  our  rulings  may 
sanction  or  encourage  conduct  wblcb 
would  lead  to  great  destruction  of  prop* 
erty,lf  not  of  life  itself;  and,  while  we  con- 
fess oni-eelves  Ignorant  of  the  sulentiflc 
principlea  on  wblcb  this  new  discovery 
and  nse  are  based,  It  Is  common  knowl- 
edge. In  wblcb  we  must  be  supposed  to 
share,  tbat  very  great  skill  and  elrcum- 
speotlon  must  oe  employed  In  directing 
and  controlling  Its  application.  The 
world  has  learned  tbat  tbe  electric  coiv 
rent,  when  heavily  charged.  Is  so  Instan- 
taneously destructive  of  life  that  It  baa. 
in  some  places,  displaced  the  guillotine 
and  the  halter  In  the  execution  of  crimi- 
nals. All  men  know  that  when  It  la  suffi- 
ciently Intenslded  to  Babserve  the  pnr^ 
pose  of  Illumination,  or  the  propul8lon*ol 
machinery,  to  come  in  touch  wltb  Ita 
charged  apparatus  la  Inevitable  destrno- 
tlon.  The  authorisation  and  supervision 
ot  tbe  apparatus  necessary  to  each  of  the 
enterpriaea  brodght  to  view  In  the  record 
before  na  are  certainly  mattem  whleh  per- 
tain to  tbe  municipal  government  <jt  the 
city  of  Birmingham.  The  privilege  or 
franchise  of  each  company  to  eonatract 
Its  plant  and  worka  within  thedty  must 
have  bam  fine  obtained,  lor  no  pmdent 
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compaDy  or  corporation  would  enter 
upon  BO  expcDBlre  au  enterprltae  without 
flnch  authority;  and  the  authority  of  the 
city  goTernmeut  In  the  premiHes  would 
not  terminate  with  the  ^ant  of  the  fran- 
chise. It  doubtless  could  nnd  would  as- 
eert  its  power  to  prevent  any  aud  all 
abuse  u(  the  privilege.  Vested  rights, 
properly  bo  called,  are  rrapected  la  judi- 
cial admin iBtratlon ;  bat  no  one,  under  or^ 
dlnary  circumstances, can  assert  and  main- 
tain a  vested  right  to  the  exclusive  enjoy- 
ment of  a  public  street,  (lonopolles  are 
not  favorites  of  the  law,  and  If  a  street 
have  sufficient  width  and  capacity  to  ad- 
mit of  laore  than  one  public  enterprise, 
without  unduly  obstructing  It  aa  a  pabilc 
highway,  an  exclnslve  right  should  not  be 
granted  to  one  company;  and  it  granted, 
except  under  peculiar  circumstances,  it 
may  and  should  be  revoked.  In  the  case 
before  ub  it  is  averred,  and  not  denied, 
that  the  ConBOlidated  Electric  Light  Com- 
pany— complainant  below  and  appellant 
here — first  eRtabllshed  its  plant,  and  first 
occupied  certain  streets  with  its  poles  and 
wires.  Theattempt  ot  the  defendant  com- 
pany to  establish  its  service  along  the 
same  streets  gave  rise  to  this  suit.  It  is 
certainly  trus  that  the  company  which, 
with  authoiity,  Brat  occupies  a  reasona- 
bly sufficient  space  for  Ita  works  along  a 
street  border  thereby  acquires  the  right 
not  to  be  molested  In  Its  puBseesinn.  It  can- 
not, however,  claim  more  space  than  Is 
reasonably  sufficient  for  the  safe  and  suc- 
ccBsfnl  operation  of  its  works.  Nebraska 
Tel.  Co.  v.  York  Gas  &  EClectric  Light  Co., 
(Neb.)  48  N.  W.  Bep.  126;  Grand  Bapids, 
E.  L.  &  P.  Co.  T.  Grand  Rapids,  E..  E.  L. 
&  F.  O.  Co.,  33  Fed.  Rep.  659.  It  la  averred 
In  the  bill  that  the  d^ndant  companr  "is 
now  erecting  poles  along  the  streets  and 
alleys  named  In  paragraph  fourth,  [those  In 
which  complainant  was  maintaining  poles 
and  wires,]  which  extend  iuto  the  apace 
occupied  by  orator's  wlrra  and  conduct- 
ors, and  between  said  wires  and  conduct- 
ors; and  that  It  la  now  preparing  to 
place,  and  will  Immediately  place.  Its 
wires  and  conductors,  unless  restrained 
therefrom  by  your  honor,  which  are  to  be 
used  In  a  business  similar  to  your  ora- 
tor's, and  to  be  charged  with  electrical 
currents  the  same  as  orator's,  on  the  top 
of  Bald  poles.  In  and  among  orator's 
wircB,  and  within  orator's  right  of  way, 
aa  hereinbefore  described,  in  such  manner 
as  will  continually  interfere  with  orator's 
businesB,  and  cause  orator  Irreparable  In- 
Jury,  and  bum  out  orator's  electrical  ap- 
paratus, and  so  deteriorate  orator's  light 
and  power  service,  and  so  prevent  orator 
from  supplying  its  customers  and  lighting 
the  streets  of  said  city,  as  to  become  a 

gnbllc  noisance,  and  will  destroy  orator's 
usiuess;  and  that  It  will,  if  permitted  by 
your  honor,  greatly  endanger  the  lives  of 
orator's  servantH,  and  cause  such  con- 
Btant  and  Irreparable  Injury  to  your  ora- 
tor that  it  ought  not  to  be  permitted. " 
The  answer  of  the  defendant  does  not 
deny  the  acts  and  intentions  dune  and  en- 
tertained by  it,  as  charged  in  the  forego- 
ing extract,  but  denies  tbe  danger  that 
would  ensue,  "with  a  reasonably  pru- 
dent management  of  complainant's  sys- 
tem ol  wlrea. "  Itsexactlanguage is:  "Re- 


spondents deny  that  the  character  of  elec- 
trical currents  is  such  that  another  wire, 
or  Bystera  of  wires*  placed  in  closer  prox- 
imity, would  give  more  frequent  contact 
with  orator's  wire,  and  irreparal)ly  Injure 
them  Uy  deteriorating  orator's  light  and 
power  service,  or  that  It  would  destroy 
complalnant'a  business,  but  aver  that, 
with  a  reasonably  prudent  management 
of  complainant's  system  of  wires  In  said 
city,  another  system  of  wires  might  be 
operated  along  all  of  the  Haid  alleys, 
streets,  and  avenues  In.sald  city,  with  the 
greatest  security  to  both  complainant  and 
respondent..  *  •  Further  answering 
said  section,  respondents  say  that  by  tiie 
erection  of  respondents'' ayatem,  and  the 
observance  ot  care  on  tbe  part  of  com- 
plainant lo  the  tightening  of  their  wires, 
and  the  management  of  their  busiuess,  with 
■a  view  of  serving  their  business,  rather 
than  ohstrncting  respoudent's  business.the 
danger  to  their  employes  [would]  be  great- 
ly reduced,  rather  than  Increased,  by  re- 
spondent's system  they  are  now  proposing 
to  erect,  and  there  would  be  no  dlflScDlty- 
for  the  servants  of  complainant  to  ob- 
serve the  wlres.and  toavoid  contact  there* 
with." 

We  think  applied  electricity  has  been 
long  enough  employed,  and  Its  uses  and 
dangers  sufficientlyascertalued,  to  author- 
ize the  statement  ot  certain  propositions 
as  falling  within  the  purview  ot  common 
knowledge.  Among  them,  may  we  not 
state  the  following?  (1)  Contact  with 
electrical  conductors,  Bufflelently  charged 
to  subserve  the  purposes  ot  city  illumina- 
tion,.destroys  animal  life.  (2)  To  proper- 
ly regulatf*  the  apparatus  for  distributing 
electric  light  requires  that  the  employes  or 
aervants  shall  aacend  the  poles  and  go 
among  tbe  wires.  (8)  Two  sets  of  wires, 
occupying  the  same  space,  and  charged 
from  different  dynamos,  located  apart, 
and  controlled  by  separate  and  independ- 
ent engineers,  could  not  fall  to  be  danger- 
ous in  many  ways.  "We  cite  tbe  following 
anthorltles,  which  abed  light  on  tbe  qneih 
tions  we  hare  been  discussing:  Tbomp. 
Electr.  §§  43,  92,  93;  Teachout  v.  Railroad 
Co.,  (Iowa,)  38  N.  W.  Rep.  145;  Gas-Llght 
Co.  V.  Hart,  (La.)  4  South.  Rep.  215;  Ne- 
braska Tel.  Co.  V.  Tork  Gas  &  Electric 
Light  Co.,  (Neb.)  4.S  N.  W.  Rep.  I2fj. 

We  do  not  think  the  BpeclHc  allegations 
In  complainant's  bill,  setting  forth  inter- 
ference, actual  and  threatened,  witb  its 
previously  eetabllshed  rights,  have  been 
Bufflelently  answered  and  negatived  by  the 
defendant.  Giving  to  the  answer  a  fair 
interpretation,  and  not  taking  Its  affirma- 
tive atlegatlouB  into  account,  we  think 
'Very  great  danger  and  loss  would  likely 
entjue  to  complainant's  employes  and  its 
property  if  defendant  be  allowed  to  pro- 
ceed with  Its  work  as  projected.  We 
therefore  hold  that  the  chancellor  erred  in 
dissolving  the  Injunction  on  the  denials  in 
the  answer. 

We  do  not  feel  authorlced  to  presume 
the  dty  did  or  woald  grant  to  one  com- 
pany  the  right  to  occupy  all  tbe  avail- 
able space  of  Its  streets,  unices  such  mo- 
nopoly is  shown  to  have  been  a  neces- 
sary condition  of  obtaining  the  service. 
We  will  not  dlBCUSfl  this  question  in  de- 
tail at  this  time.  Monopolies,  as  we  have 
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Bald,  are  not  favored,  and  are  never 
sanctioned,  unless  a  neceralty  for  their 
tolerance  is  shown,  or  nnloss  that  necessi- 
ty aprlngH  out  uf  the  very  circumstances 
of  the  case  or  the  transaction.  Many 
afflrmative  averments  are  setup  In  the 
answer  which.  If  true,  call  loudly  for  re- 
dress. It  Is  charged  that  complainant  is 
elalmlDg  and  occupylns  much  more  space 
than  Is  Decenary  for  the  amount  of  serv- 
ice It  renders.  This  Is  accomplished,  It  Is 
efaarsed,  In  various  ways.  By  sometimes 
occnpylnfs  both  sides  of  streets ;  by  cruss- 
lUE  streets  from  side  to  side;  by  mHintaln- 
iuK  dead  wires,  etc.  All  this  la  done,  It  Is 
charged,  to  maintain  Its  monopoly  and  to 
keep  down  competition.  If  these  charges 
are  true,  they  show  great  public  wrongs, 
which  call  loudly  for  municipal  Interfer- 
ence and  correetlun.  They  would  not  au- 
thorize a  rival  company  to  attempt  their 
redresa  by  measures  which  would  proba- 
bly lead  to  a  destruction  of  property  and 
of  life  Itself.  The  conservation  of  public 
security  is  of  Infinitely  more  Importance 
than  the  success  of  cdttaerof  the  contend- 
ing enterprises.  As  we  have  said,  we 
think  the  denials  In  the  answer  are  not 
•ufflclent  to  authorize  the  dlssolntfon  of 
the  injunction.  The  decretal  order  of  the 
chancellor  Is  reversed,  and  the  Injunction 
reinstated.  Reversed  and  remanded. 


(M  La.  Ann.  900) 

ciTATE  V.  Ward.    (No.  11,056.) 

{Supreme  Court  cf  XouMono.  May  9, 1893. 
44  Ijft.  Ann.) 

Appeal  from  district  court,  parish  of 
East  Baton  fionge;  Obohqb  W.  Bucknkb, 
Judge. 

Frusecotlon  against  William  WaM. 
From  a  Judgment  on  eonvlctinn,  be  ap> 
peals.  Affirmed. 

Walter  H,  Rogera,  Atty.  Oen.,  for  tbe 
State. 

Fennbr,  J.  The  record  presents  no  bill 
of  exceptions  or  asstgDmeot  of  errors,  and 
a  careful  scanning  of  the  proceedings  dis- 
closes no  error.  The  defendant,  unrepre- 
sented by  counsel,  has  addressed  a  letter 
to  tbe  clerk  of  the  court  full  of  protesta- 
tions of  innocence  and  of  complaints  of 
tbe  proceedings.  We  have  read  It,  bat  It 
discloses  no  matters  within  the  cognisance 
of  this  trlbnnal  under  tbe  record  as  pre- 
sented.  Judgment  affirmed. 

<M  Ala.  ait)   

Thobhtoit  t.  Hiohland  Atb.  ft  B.  B.  Co. 

(Svpnmt  Court  <^  Atabama.  J&n.9S,18BS.) 

Bsonvsas— Pown  to  Irove  Dbsis— Bimn  of 
Ckiditobs— Appeal. 

1.  A  receiver  who  by  the  decree  j^qpoiotlng 
him  is  aotbco-lzed  to  "run  an  hotel,"  and  "for 
that  purpose  to  make  such  purchases  as  may  be 
necessary, "  has  power  to  purchase  on  credit. 

2.  A  bill  was  filed  to  recover  rent  doe  cm  cer- 
tain property;  and  a  recelverwas  appointed,  who 
managed  the  property  ontil,  with  tbe  consent  of 
all  the  parties  to  the  aotion,  a  decree  uf  tbe  ooart 
rentorea  the  property  to  the  possession  of  com- 
plainant. Thereafter,  but  doriiw  tbe  pendency 
of  the  action,  and  before  the  discharge  of  tbe  re- 
ceiver, a  petition  was  filed  in  the  suit,  alleging 
a  debt  controoted  by  the  receiver  In  the  manage- 
Bent  of  the  pnqterty,  and  praying  that  cmd^bui- 


ant  might  be  required  to  pay  tbe  unonDt  due  pe- 
ttUooer,  or,  on  failure  to  pay  within  a  time  to  be 
appointed,  that  the  property  be  sold  for  the  debt. 
held,  that  tbe  court  erred  Id  dismissing  the  pe- 
tition, as  at  that  time  it  was  tbo  proper  and  only 
forum  to  give  petitioner  the  relief  ne  was  enti- 
Ued  to  receive. 

8.  In  such  caae  an  appeal  will  He  from  the 
deOTee  dismissing  the  petition,  aa  the  patttlonar 
is  a  principal  to  a  aide  isaae  growing  out  of  the 
main  case. 

4.  In  such  case  the  appeal  may  be  taken  from 
the  decree  at  the  time  it  is  rendered,  without 
awaiting  the  aution  of  the  ooort  on  tub  matters 
Involved  In  the  main  case. 

Appeal  from  chancery  court,  Jetferson 
county;  Thomas  Cobbs.  Chancellor. 

The  Highland  Avenue  &  Belt  Railroad 
Company  died  a  bill  in  chancery  to  enforce 
the  collection  of  a  debt  due  for  rent  of  an 
hotel;  and  a  receiver  was  appointed,  who 
managed  the  hotel  until,  with  conaent  of 
all  the  partlen  to  the  action,  a  decree  of 
the  court  restored  the  possession  uf  the 
hotel  to  complainant.  Tbereatter.  bat 
during  the  pendency  of  the  action,  and  be- 
fore the  discharge  of  the  recdrer,  T.  F. 
Thornton  filed  a  petition  In  tbe  ease,  alleg- 
ing a  debt  contracted  by  the  receiver  In  the 
managementofthe  hotel,  and  praying  that 
complainant  might  be  required  to  pay 
the  amount  due  petitioner,  or  that  the 
hotel  be  sold  to  pay  tbe  debt  on  failure  oC 
complainant  to  do  so.  The  demurrer  of 
complainant  to  the  petition  was  sns- 
talued,  and  the  petition  was  dismissed  by 
decree  of  the  court.  Petitioner  appeals. 
Reversed. 

Cnba  nlsa  dt  Wea  kJey,  for  apjieUaot. 
Alex  T.  LoadoD,  for  appellee. 

CoLVMAN.  J.  On  the  26th  day  of  July. 
18D0.  tbe  Highland  Avenue  ft  Belt  Rail- 
road  Company  flierl  its  l>ill  In  thechancery 
court  asalnst  M.  CIllTord  to  enforce  tbe 
collection  of  a  debt  doe  for  the  rent  of  the 
Lake  View  Hotel.  With  other  relief,  the 
bin  prayed  for  "a  temporary  Injunction 
to  restrain  tbe  said  Clifford  from  remov- 
ing any  part  of  said  personal  property," 
and  "lor  a  receiver  to  take  ebargeoftbe 
hotel  property  tbereln.'*  etc.  The  court 
granted  the  temporary  Injunction  and  ap- 
pointed tbe  receiver,  as  prayed  tor  In  the 
bill,  and  directed  M.  Clifford  to  surrender 
to  the  said  receiver  tbe  Lake  View  Hotel, 
with  tbe  personal  property.  The  decree 
proceeds  as  follows:  "And  it  is  fuftber 
ordered,  adjndged,  and  decreed  that  tbe 
said  receiver,  until  tbe  fnrtber  order  of 
this  court.  Is  authorized  to  conduct  and 
run  the  hotel;  and  for  that  purpose  the 
receiver  Is  authorized  to  make  such  pur- 
chases as  may  be  necessary."  The  re- 
ceiver took  possession  of  tbe  property  no- 
der  bis  appointment,  and  undertook  "to 
conduct  and  ran  tbe  hotel"  as  authorised 
In  tbe  decree.  Havluflf  no  money  or  cash 
on  band,  and  no  provision  made  by  tbe 
court  tor  raising  money,  tbe  receiver  pur- 
chased the  necesaary  supplies  for  the  hotel 
on  a  credit.  Tbe  debt  of  petitioner, 
Thornton,  was  contracted  by  tbe  receiver 
for  groceries  supplied  to  the  hotel.  Tbe 
petition  shows  that  after  the  debt  due 
him  was  contracted,  by  an  order  <rf  tbe 
court  made  December,  1890,  "by  consent 
of  tbe  said  ^rties  to  theeauBe,the  posses- 
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of  said  hotel  and  other  property  was 
rwtored  to  the  romplulneDt,"  and  "that, 
sluice  the  restoration  of  the  property  to 
the  complalnaDt,  uaid  Merrill,  [who  was 
the  receiver]  has  remained  In  poaaesBlon 
and  operated  the  hotel  as  the  agent  of  the 
complainant."  The  Hfffhiand  Arenae  & 
Belt  Railroad  Company  InterpoBed  a  de- 
marrer  to  the  petition.  The  conrt  sdb- 
tatned  the  demurrer,  and,  petitioner  de- 
cllntns;  to  amiHid,  bis  petition  was  dis- 
missed oQt  of  court.  From  this  decree 
dlsmlMlng  thd  petition  ttie  present  appeal 
is  prosecuted. 

The  cause  was  submitted  to  this  court 
by  appellant  upon  the  decree  dlumisslng 
ue  petition,  and,  It  an  appeal  does  not 
lie,  ui  the  alternatlTe,  for  the  writ  of  man- 
dam  as,  as  a  counter^motlon  to  the  mo- 
tion of  appellee  to  dismiss  the  ap[)ea1. 
This  practice  has  t>een  recogafsed  tor  a 
lung  time  in  this  court.  Tabor  v.  Lor* 
ance,  58  Ala.  548.  It  Is  nut  denied  that 
the  decree  of  the  court  dismissing  the  pe- 
tition ordinarily  Is  such  a  flnai  decree,  as 
to  the  petition,  as  will  support  an  appeal ; 
bnt  It  la  contended  that  petitioner,  Thorn- 
ton. Is  not  a  party  to  the  litigation  be- 
tween the  original  parties,  has  no  right 
to  make  himself  a  party,  and  consequent- 
ly cannot  appeal.  The  principles  of  law 
declared  In  the  cases  of  Ex  parte  Prlntnp, 
87  Ala.  148, 6  Booth.  Bep. 418,  and  Renfro  v. 
aoettflr,78  Ala.81S,ctted  In  brief  and  argu- 
ment and  opinion  of  the  chancellor,  are 
not  applicable  to  the  question  at  bar. 
The  petitioner  In  the  present  case  does 
not  seek  to  be  let  in  to  prosecute  or  de- 
tend  4B  plaintiff  or  defendant  In  the  origi- 
nal case.  He  la  not  interested  whether 
plaintiff  or  defendant  succeeds,  In  the  mat- 
ter litigated,  end  the  determination  of 
th^r  respeetlve  ligbta  in  no  way  can 
affect  his  standing  In  court  or  his  right  to 
relief.  Receirers  are  appolnteii  to  hold 
and  preserve  the  property  until  it  Is 
Anally  determined  by  the  court  who  is  en- 
titled to  It,  or  Its  proceeds  if  sold.  Until 
them  It  Is  in  the  custody  ol  the  law,  and 
the  reeelver  holds  It  as  an  oflBcer  of  tbe 
law.  Expenses  more  or  less  neeesaarlly 
resalt  from  Its  conservation.  To  prevent 
Irreparable  damage  and  loss,  sometimes 
It  Is  necessary  to  make  provision,  in  ceses 
of  a  going  business,  that  the  business  be 
continued.  Such  seems  to  have  been  the 
view  taken  by  the  court  lo  the  present 
case.  Whether  correct  or  not  In  this  In- 
atanee,  we  will  not  consider.  Tbe  partlea 
Interested  acquiesced  in  the  order,  and  do 
not  complain.  Contracts  made  with  a 
receiver  In  his  official  character,  within 
the  scope  of  his  duties  and  the  limits  of 
his  authority,  are  not  binding  on  him 
personally.  If  such  was  the  case,  no  one 
would  accept  tbe  responsible  office  of  a 
receiver.  The  party  contracting  with  tbe 
receiver  looks  to  the  ram,  the  fund  or 
property  tn  gnmio  legia,  backed  by  a 
pledge  of  the  court  that  it  shall  be  liable 
fur  all  costs  and  expenses  legitimately  In- 
curred in  pursuance  of  Its  orders  and  de- 
crees. Kerr  v.  Little,  89  N.  J.  Eq.  88.  Any 
one  who  attempts  to  Interfere  or  ane  a  re- 
ceiver without  leave,  in  a  matter  pertain- 
ing to  bis  official  duties,  will  be  r^arded 
aa  in  contempt  of  court,  and  may  be  pun- 
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lehed  accordingly.  If  there  Is  on  Income 
from  the  property,  the  current  expenses 
shonld  be  flnit  paid  out  of  this;  but,  this 
falling,  there  is  no  doubt  but  that  tbe 
corpus  may  be  applied  to  such  necessary 
expenses.  Beck  with  v.  Carroll,  56  Ala.  12 ; 
Meyer  v.  Johnston,  58  Ala.  237;  Union 
Trust  Co.  V.  Illinois  H.  By.  Co.,  117  U.  8. 
487,  6  Kup.  Ct.  Rep.  809.  Any  one  con- 
tracting with  a  receiver  Is  charged  with 
notice  of  the  duties  required  of  him.  and 
the  extent  of  his  authority.  It  becomes 
necessary,  therefore,  to  ascertain  whether 
petitioner's  debt  wan  contracted  within 
the  scope  of  the  da  ties  and  authority  of 
the  receiver.  The  court  made  no  order 
by  which  the  receiver  waa  entitled  to  raise 
money  to  "conduct  and  run  the  hotel.* 
By  the  decree  appointing  him,  he  was  an- 
tborlsed  to  rnn  the  hotel,  "and  for  this 
purpose  tbe  receiver  is  authorized  to 
make  such  purchases  as  may  be  neces- 
sary." Tbe  petition  avers  that  the  re- 
ceiver, as  such,  had  no  money  with  which 
to  make  cash  purchase,  and  the  purchase 
ut  tbe  groceries  was  necessary  in  order  to 
conduct  and  rnn  the  hotel.  When  tbe 
order  was  made  the  court  knew  Its  own 
officer  bad  no  money,  aud  It  made  no  pro- 
vision for  raisine  any.  Bow  was  the  re- 
ceiver to  periorm  his  dnty  unless  he  pur- 
chased on  a  credit?  We  are  of  opinion 
that  the  order  gave  the  power  and  the 
discretion  to  the  receiver  to  make  pur- 
chases. If  necessary,  npon  a  credit.  If  the 
averments  ol  the  petition  that  the  pur- 
cbase  uf  the  groceries  were  necessary  un- 
der the  order  of  the  court  to^conduct  and 
run  tbe  hotel, "  aa  directed,  are  true,  and  the- 
sale  ol  the  goods  was  made  to  the  re- 
ceiver In  his  official  character,  it  Is  a  prop- 
er charge  npon  tbe  income  first,  and.  If 
there  was  no  income,  then  npon  the  corpaa 
of  the  property.  Under  such  conditions 
the  court  should  never  surrender  Its  cus- 
tody of  the  property  or  discharge  the  re- 
ceiver until  ail  claims  incurred  by  the  re- 
ceiver Id  the  proper  discharge  ol  Its  duties 
have  been  adjusted  and  provided  for. 
When  the  petition  was  filed  and  heard, 
and  dismissed  by  the  decree  of  tbe  court, 
tb«  original  cause  was  still  pendlngt  and 
the  receiver  bad  not  been  discharged.  The 
order  of  the  court,  made  In  porsnanceof 
an  agreement  between  the  original  par- 
tl3s,  as  averred  in  the  petition,  by  which 
the  property  was  placed  In  the  hands  of 
the  complainant,  did  not  deprive  the 
court  of  authority  to  resume  possession 
and  control  of  it  for  tbe  purpose  of  enforc- 
ing all  claims  to  or  liens  upon  It.  tbe  re- 
sult of  its  own  orders  or  decrees.  That 
court  at  that  time  was  tbe  proper  and 
only  fomm  to  give  petitioner  such  relief 
as  be  may  hrive  been  entitled  tn  receive. 
We  are  of  opinion  the  court  erred  In  dis- 
mlsslngthe  petition.  Whether  therhargea 
for  the  groceries  were  reasonable,  and 
whether  necf«sary,  as  averred,  was  a 
matter  tor  proof,  to  be  taken  under  tbe 
direction  of  tbe  court.  It  was  within  the 
province  of  the  court,  and  proper  prac- 
tice, to  have  referred  these  questions  tn 
the  register  for  examination  and  report; 
and  all  parties  In  interest  should  have 
had  due  notice  of  the  time  and  place  of 
executing  such  reference. 
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An  attorney  baa  a  lien  upon  the  fanda 
tn  court,  held  fur  distribution  or  payment 
to  the  proper  party,  secured  by  hts  pro- 
resslonal  nervlcee,  which  may  be  enforced 
by  petition  In  the  coart.  If  the  conrt  re* 
tuBQM  to  eoforce  the  lien  In  a  case  where  it 
exists,  the  action  of  the  conrt  will  be  re* 
viewed  on  appeal  by  this  conrt.  Weaver 
V.Cooper,  73  Ala.  320.  The  Judgment  of 
the  court  npon  a  petition  to  Ret  aBlde  a 
sale  of  land.  Bold  under  execution  or  de- 
cree of  coort,  may  be  reviewed  on  appeal. 
Allen  T.  Allen.  80  Ala.  164.  When  a  writ  of 
poBSemion  Is  directed  by  the  chancellor 
to  lasne  against  the  peraon  In  possession, 
an  appeal  by  u  party  Improperly  dlspos* 
sessed  against  the  purchaser  Is  the  proper 
remedy.  Crelghton  v.  Banlc,  8  Ala.  166. 
An  appeal  lies  in  favor  of  a  receiver  from 
the  decree  of  the  conrt  ronfirralng  the  re- 
port of  the  reelBter  allowing  to  him  cum- 
IWDBation.  Magee  v.  Gowperthwalte,  10 
Ala.  9fl7.  The  correctness  of  this  ruling 
was  fully  recognized  In  the  later  cnae  of 
State  V.  Railroad  Co..  54  Ala.  140.  It  has 
been  held  often  that  nn  appeal  will  lie  aft- 
er final  decree  from  any  decree  rendered 
for  or  agnlnst  a  receiver  on  thesettlement 
of  his  accounts,  altbongh  he  is  not  a  par- 
ty to  the  original  suit.  Hovey  v.  Mc- 
Donald, 109  U.  S.  155,  3  Sup.  Ct.  Bep.  13fi: 
Hinckley  v.tJllman.  94  U.  S.  4ti8;  Farmers' 
L.  &  T.  Co.  V.  Central  R.  R.  of  Iowa, 
7  Fed.  Rep.  639.  It  cannot  be  donbted 
that  the  petition  was  filed  in  the  proper 
court,  and  that  the  court  had  jurlndlctlon 
to  hear  and  determine  the  queetlooH  in- 
Tuived.  If  the  conrt  had  Improperly 
itrantsd  relief,  those  Injarionsly  affected 
were  not  without  redress  by  appeal.  In 
Boch  case  the  proper  remedy  wonid  be  by 
appeal.  We  cannot  see  why  an  appeal 
would  He  against  petitioner  and  not  In  bis 
favor,  if  the  court  erroneously  ruled  to 
his  preijudice.  It  is  one  of  those  Hide  Is- 
Boes  growlngoutof  themaln  case  towhlch 
the  petitioner  Is  a  piiDcipal  party,  and  in 
which  It  has  been  repeatedly  held  In  other 
courts  that  an  appeal  will  He.  The  cases 
cited  from  lu9  U.S.,  8  Sup.  Ct.  Rep.,  and  94 
U.  S.,  supra,  and  Kerr  v.  Little,  89  N.  J. 
Eq.,  are  directly  in  point.  In  the  case  of 
Dorsey  t.  BIbert.  (Ala.)  9  South.  Rep.  288, 
the  receiver  appealed  In  a. matter  In  which 
lie  had  no  interest,  and  from  a  decree  from 
which  be  bad  no  right  to  appeal.  The 
coart  there  says,  in  regard  to  the  merits 
of  the  question:  **  We  can  consider  it  on- 
ly when  it  shall  arise  on  appeal  by  some 
party  to  the  suit  who  complains  that  It 
Is  Injnrlone  to  him. "  Conceding  the  facts 
of  the  petition  to  be  true,  the  coart  erred 
in  dismissing  the  petition.  We  are  of 
opinion  that  an  appeal  may  be  taken  In 
such  cascH,  from  the  derree,  at  the  time 
It  Is  rendered,  and  that  the  partlesare  not 
required  to  await  the  final  action  of  the 
court  upon  the  matters  originally  in- 
volved In  the  litigation.  In  some  cases, 
as  where  the  litigation  extends  over  a 
great  many  years,  and  continued  from 
term  to  term,  perhaps,  by  consent  of 
parties,  or  for  cansra  in  regard  to  which 
a  petitioner  would  not  be  heard,  to  hold 
that  an  appeal  conld  not  be  prosecuted 
until  the  final  determination  of  the  main 
caae  would  amuant  to  a  denial  otjastlce 


without  delay.  The  parties  to  the  origi- 
nal cause  were  before  the  court  when  the 
petition  was  tiled.  It  was  not  necessaq^ 
to  formally  make  them  parties  to  the 
petition.  It  was  the  duty  of  the  conrt, 
under  the  rules  of  practice,  to  make  no 
order  or  decree  affecting  tb^r  Interest  In 
the  property,  without  seeing  that  they 
hnd  notice.  They  had  the  right  to  demur 
or  plead  to  the  petition,  and  exercised 
this  right.  The  register  was  bound  to 
give  notice  to  the  parties  Interested  In  the 
matter  of  the  petition  of  the  time  and 
place  of  executing  any  reference  referred  to 
him.  The  decree  dismlsMng  the  original 
bill  concludes  all  questions  as  to  the  par- 
ties  to  the  original  biU.  The  effect  of  the 
reversal  is  simply  to  open  the  cnuse  to 
hear  and  adjudicate  the  rights  of  the  pe- 
titioner as  to  the  matter  therein  con- 
tained. Themotion  to  dismlsB  the  appeal 
Is  denied.  Reversed  and  remanded. 

(S6  Ala.  l«) 

Maxwrll  v.  Moore. 
(Swpreme  Court  of  Alabama.  Jan.  90^  1802.) 

OBATTSL  UOBTOA.QE9— DiSCHABOB  OW  IiIBN  —  TBV> 

DBR  AFTEB  DEFAULT. 

A  tender  of  full  payment  of  a  chattel 
mortgage  debt  after  a  default,  but  before  the 
mortgagee  has  taken  or  demanded  posseasion  in 
order  to  foreclose,  if  kept  good,  and  If  the  money 
be  brought  into  court,  discharges  the  lien  of  the 
mortgage,  and  extinguishes  the  mortgagee's  titla 

Appeal  from  circuit  court,  Tuscaloosa 
county;  S.  H.  Spratt,  Judge. 

I>etlnue  by  B.  S.  P.  Moore  against  J.  R. 
Maxwell  to  recover  ponsession  of  a  mute. 
Verdict  and  Judgment  for  plalntlB.  De- 
fendant appeals.  Affirmed. 

Wood  dk  Maytteld,  for  appellant.  Fitts 
A  Somervflie,  for  appellee. 

Clopton,  J.  The  principal  question 
Involved  in  the  special  pleas,  replications, 
and  demurrers  tothe replications tswlieth- 
er  a  tender  of  the  amount  due  on  a  mort- 
gage of  personal  property  after  condition 
broken  operates,  when  kept  good,  to  dis- 
charge the  lien  of  the  mortgage,  and  re- 
vest the  title  in  the  mortgagor,  so  that  he 
may  maintain  an  action  of  detinue  against 
the  mortgagee,  who  has  taken  possession 
after  tender  made,  sold  the  property  un- 
der the  mortgage,  and  purchased  at  the 
sale.  Thecontentionof  appdlantsls  that, 
as  mortgages  are  governed  In  this  state 
by  the  principles  of  the  common  law,  a 
tender  cannot  effectually  extinguish  the 
Hen  unless  made  at  the  time  ot  payment 
fixed  by  the  contract  of  the  parties, — an 
offer  ot  strict  performance  of  the  condition. 
In  those  states  where  mortgngra  arB  ren- 
dered as  a  mere  lien  or  security  for  a  debt, 
and  the  title  as  remaining  in  the  mort- 
gagor until  divested  by  foreclosure,  the 
rule  generally  adopted  Is  that  a  tender  at 
any  time  during  the  continuance  of  the 
right  of  redemption  Is  the  equivalent  of 
payment  as  to  things  Incidental  and  ac- 
cessorial to  the  debt,  and  extinguishes  the 
lien  of  the  mortgage,  thofigh  the  tender  Is 
not  kept  good.  Kortrlght  v.  Cady,  21  N. 
Y.  373,  though  not  the  first,  may  be  re> 
garde<l  as  the  leading,  case  holding  this 
view.  A  qualified  and  more  conservative 
rule  is  adopted  In  those  states  where  a 
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mortgage  la  considered  aa  Immediately 
transferring  the  legH]  title  to  the  mort- 
gagee. «ubiect  to  be  defeated  by  the  pay- 
ment of  the  debt  at  the  time  and  in  the 
manner  spevlfled  In  the  mortgage.  In  a 
lew  the  courte  bold  that  an  accepted  ten- 
der after  defaalt  will  not,  at  law,  relOTest 
tbe  mortgagor  with  the  title,  and  that  bis 
only  remedy  iB  In  eqolty  to  redeem;  bnt 
In  the  others  the  common-law  rule,  that 
after  condition  broken  the  title  vesta  ab- 
solutely In  the  mortgagee,  baa  not  been- 
applied  BO  strictly,  where  tbe  ranrtgage  la 
of  personal  property,  as  to  hold  that  a 
tender  after  default,  when  kept  good,  can- 
not under  any  clrcomstances  operate  the 
destruction  of  tbe  Hen.  There  are  rtlcta 
In  some  of  our  early  cases,  and  probably 
tbe  weight  of  anthorlty  Is,  that  a  tender 
after  default,  in  order  to  effect  the  extln- 
gniBhrnent  of  the  title  of  the  mortgagee, 
mbst  be  ma^e  before  he  has  rightfully  and 
peaceably  taken  posaeaslon  for  the  pur- 
poaes  of  forecloaare.  This  question,  how- 
ever, has  never  heen  decided  In  this  state, 
though  directly  presented  in  Frank  v. 
Pickens,  69  Ala.  369;  the  dtsposltion  of 
that  case  not  calling  for  Its  decision.  It  Is 
not  presented  In  thlscase;  the  replications 
averring  that  the  tender  was  made  before 
the  mortgagees  acquired  possession.  We 
shall.,  therefore,  leave  it,  as  it  baa  hereto* 
fore  been;  undecided. 

It  mtiy  be  conceded  that  by  the  strict 
rule  of  the  common  law  a  tender  afterfall- 
ure  to  perform  the  condition  of  tliu  mort- 
gage will  not,  at  taw,  dratroy  the  title, 
which  has  become  ahaolute  in  the  mort- 
gagee by  tbe  forfeiture.  In  equity,  how- 
ever, a  mortgage  being  r^arded  aa  Inci- 
dent to  and  security  tor  the  debt,  the  rigor 
and  barshneas  of  the  cummon-lnw  rule 
baa  been  greatly  relieved  by  holding  that 
the  mortgagor  has  the  right  to  redeem,  it 
not  barred  by  unreasonable  delay,  by 
payment  or  tendering  full  payment  at  any 
time  before  foreclosure.  But  courts  of 
equity  will  not  enforce  tbe  eqnity  of  re- 
demption ao  as  to  deprive  the  mortgagee 
of  his  security  by  discharging  the  lien  of 
the  mortgage.  Its  enforcement  Is  depend- 
ent upon  paymentot  thedeht  bythe  mort- 
gagor, or  by  a  sale  of  tbe  property.  In 
many  of  the  states,  courts  of  law,  while 
not  taking  cognizance  of  tbe  equHy  of  re. 
demptlou  for  the  purpose  of  enforcing  the 
Tight  to  redeem,  but  acting  upon  and  ap- 

£ lying  tbe  equitable  principles,  have  ez- 
mded  to  a  tender  after  default  tbe  effect 
of  a  tender  made  at  tbe  time  and  In  the 
manner  specified  In  the  mortgage,  modi- 
fled  so  as  to  prevent  the  mortgagee's  dep- 
rivation of  bla  security  without  satlafac- 
tlon  of  a  debt.  In  Frank  v.  Pickens,  su- 
pra, It  waa  expressly  held  that  a  tender 
of  payment  of  the  mortgage  debt  cannot 
operate  to  extinguish  the  title  of  the  mort- 
gagee nolees  the  money  tendered  Is  kept 
ready  to  be  paid  to  the  mortgagee  whsn- 
ever  he  may  manifest  a  wtitlngness  to  re- 
ceive it ;  and  If  the  benefit  of  the  tender  is 
claimed  in  court  themoney  must  be  placed 
In  tbe  custody  ot  tbe  court,  so  that,  it  tbe 
tender  be  adjudged  good.  It  may  be  award- 
ed to  tbemortgagee,— otberwisetbe  mort- 
gagor 1b  r^arded  aa  having  abandoned 
the  tender.   Recognising  the  mortgagor'a 


right  of  redemption,  and  observing  the 
principles  on  which  courts  of  equity  en- 
force it.  the  current  of  the  later  decialtins  la 
that  an  unconditional  tender,  after  de- 
fault, of  the  full  amount  dne  on  the  mort- 
gage. If  kept  good, and  tbemone.v  brought 
Into  court,  discharges  tbe  lien  of  the  mort- 
gage. Weclteafewol  the  cases:  Grain 
V.  McGoon.  86  III.  4S1:  Knox  v.  Williams. 
24  Neb.  636,  39  N.  W.  Rep.  786;  Matthews 
V.  Lindsay,  2U  Fla.  962;  Muagat  v.  Pum- 
pelly.  46  Wis.  660. 1  N.  W.  Rep.  410;  Jones, 
Chat.  Mortg.  S  635. 

The  effect  ot  a  plea  ot  tender  accompa- 
nled  by  bringing  the  money  Into  court 
came  Incidentally  before  this  court  In  the 
case  ot  Foster  v.  Napier,  74  Ala.  393.  Id 
that  case,  the  suit  waa  founded  <m  a  bond 
executed  by  Foster  In  tbe  Institution  of  a 
statutory  action  for  the  recovery  of  mules 
and  a  wagon.  The  record  of  tbe  proceed- 
ings, pleadings,  and  Judgment  In  the  ac- 
tion of  detinue  brought  by  Foster  against 
Nupler  waa  read  In  evidence'.  In  tbe  ac- 
tion of  detinue  Foster  claimed  the  prop> 
erty  under  two  mortgages  executed  by 
Napier.  A  special  plea  was  filed  by  Napier, 
averring  payment  of  the  mortgages,  ex- 
cept 9175,  which  the  plea  alleged  had  been 
tendered  to  the  mortgagee  before  action 
brought;  and  the  money  waa  brought  In- 
to court.  It  la  said:  The  issues  being 
thus  formed,  If  the  defendant  proved  the 
truth  of  his  second  plea,  he  waa  entitled 
to  a  verdict,  bat  tbe  money  tendered 
would  become  the  property  of  the  plaln< 
tlft.  In  such  casu  the  Issue  Is  confined  to 
tbe  question  of  tbe  debt,  or  its  payment, 
for  which  tbe  mortgage  was  given  as  se- 
curity. •  •  The  defense  set  up  In 
that  suit,  and  the  verdict  and  Judgment 
thereon,  taking  into  the  account  the 
pleadings  and  charge  of  the  court  on  the 
trial,  settled  conclusively  that  Napier  did 
not,  at  the  commencement  ot  that  suit, 
owe  Foster  exceeding  9175  on  the  debts 
secured  by  the  mortgugea,  and  that  be- 
fore Bult  was  brought  be  had  tendered 
that  sum,  and  had  it  In  conrt  for  Foster. 
The  principle  of  tbe  decl^on  la  that  a 
tender  tefore  suit  brought  by  the  mort- 
gagee to  recover  poaseaalon,  when  the 
money  Is  brought  Into  conrt  and  the 
truth  of  the  plea  of  tender  Is  established. 
Is  tantamount  to  and  haa  tbe  same  effect 
as  actual  payment  In  extinguishment  of 
the  Hen  and  title  of  the  mortgagee.  In 
tact.  It  was  treated  as  a  payment. 

Section  1870  ot  the  Code  declares:  "Tbe 
payment  of  a  mortgage  debt,  whether  the 
mortgage  Is  of  real  or  personal  property, 
divests  the  title  passlngby  the  mortgage." 
Under  section  2685  a  plea  of  tender  of 
money  must  be  accompanied  by  a  deliv- 
ery ot  the  money  to  the  clerk  of  tbe  conrt. 
If  tbe  money  Is  deposited  in  court.and  the 
truth  of  the  plea  established,  the  effect 
la  to  atop  the  running  of  intei'CBt  from  the 
time  of  tender.  Themoney  becomes  the 
property  of  plaintiff,  by  relation,  as  of  the 
time  when  the  tender  was  made.  That 
such  Is  the  Intention  and  effect  of  the  stat- 
ute Is  manifest  from  tbe  further  provision, 
that  If  tbe  tender  bo  of  personal  property 
the  plea  must  aver  rradinesa  to  deHver  It 
to  the  plalutlfl,  and  Judgment  for  the  de- 
fendant upon  tbe  plea  veata  tbe  title  to 
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the  thiDK  tendered  In  the  plalntitf,  eabject 
to  any  claim  the  defendant  may  have  for 
Ma  tronble  In  keeping  it.  A  tender  bo 
made,  and  kept  good,  and  the  money 
broagfat  iBtocoart,  eo  as  to  be  theeqaiv. 
alent  of  payment.  If  the  tender  be  ad< 
Judcced  snfflcient,  comea  within  the  spirit, 
eqalty,  and  policy  of  aectlon  1870.  On  the 
foregoing;  princlpli'B,  and  In  line  with  the 
current  of  the  declsiona  In  those  states 
where  mortgages  are  governed  by  the 
principles  of  the  common  law.  we  adopt 
as  a  safe  and  wholesome  role— conserving 
the  ends  of  jastlL-e,  protecting  the  mort- 
gagor against  oppression  or  nndne  ad- 
vantage, and  preventing  injaatlce  to  the 
mortgagee — that  a  tender  of  full  payment 
of  the  mortgage  debt  after  default,  and 
before  the  mortgagee  has  taken  or  de- 
manded possesBluQ  for  the  porpooea  of 
loreclosnre.  If  kept  good  and  the  money 
bronght  Into  court,  operates  to  discharge 
the  Hen  of  the  mortgage  and  extinguish 
the  title  of  tlie  mortgagee. 

True,  only  the  first  replication  avers 
that  the  money  la  brought  into  court, 
bot  the  omieslon  of  this  averment  in  the 
others  is  not  aeaigned  as  a  ground  of  de- 
marrer.  While  we  have  left  undpclded 
whether  a  tender  after  the  mortgagee  has 
taken  or  demanded  poasession  will  he 
efiectual  to  discharge  the  lien  of  the  mort- 
gage, we  hold  that  pneaesalon  acquired 
after  the  tender  Is  made  does  nut  affect  Its 
operation.  The  replications  not  bdng 
obnoxious  to  any  of  the  objections  as- 
signed as  grounds  of  demnrrer,  tbe  demur- 
rers were  properly  overraled.  Affirmed. 

cn  HlM.  BSfl  — — 

BOLOMON       OlTT  COHPBBBB  GO. 

{Supreme  Cawrt  tff  Mta8la8lp34-  Jan.  11, 1893.) 

Un  Aim  OooorATioir— lNSTBnoTtoin~-A]i>in>- 
KBNT  or  Flbj^dingb. 

1.  Iq  an  action  for  use  and  occupation  of 
land,  the  aoawer  admitted  nse  and  oconpation. 
and  set  op  an  ontstand^  term  in  W.,  to  which 
plalnWI  replied  that  w.  had,  prevlooB  to  the 
period  of  ooonpatlon,  saed  for,  sorrendered,  and 
abandoned  his  lease,  field,  tbat  it  was  error  to 
instract  the  ]mry  that  plaintiff  oonld  xeooyae  un- 
der a  state  of  facts  which  failed  Co  show  that 
W.  had  surrendered  and  abandoned  bis  lease, 
•och  surrender  and  abandonment  being  the  sin- 
gle issue  Joined. 

%  Where  the  original  complaint  states  a  sin- 
B:Ie  cause  of  action  against  two  defendants,  the 
court  may  allow  an  amended  complaint  which 
dismisses  as  to  one  defendant,  and  such  amended 
pleading  doea  not  constitute  a  new  oause  of  no- 
tion, under  Bav.  Code,  {  1581,  allowing  the  oourt 
to  authorize  the  amendment  <u  pleadings  so  as  to 
bring  the  merits  of  the  controTersy  fairly  to 
trial.  ^ 

Appeal  from  eirenit  court.  liauderdale 
county;  S.  H,  Terkal,  Judge. 

Action  by  the  City  Compress  Company 
against  J.  S.  Solomon.  Judgment  for 
plaintiff.   Defendant  appeals.  Beversed. 

Fewett  A  Brabnn  and  Hamm,  Wither- 
apooB  A  WltberspooB,  for  appellant.  A. 
J,  BScLitaiiB  and  Milter  A  Basftio.  lor  ap- 
pellee. 

CooPRB,  J.  The  appellee  commenced 
this  salt  against  appellant  and  one  Fred 
Wolfe  to  recover  certain  rents  reserved  In 
a  lease  from  Ij.  A.  Ragsdate  to  Wolfe  ol 
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date  August  5, 1881,  for  a  term  of  10  years. 
The  declaration  consiate  of  a  single  count, 
by  which  It  waa  averred  that  Ragsdale 
leased  certain  laoda  to  Wolfe  by  writing 
for  thA  term  of  10  years;  tbat  the  plaintiff 
had  become  the  assignee  of  the  reversion, 
and. of  the  rent  due  under  the  leasu;  and 
that  Solomon  was  assignee  under  Wolfe  of 
the  undivided  one-half  interest  in  the  term, 
whereby  ttae  defendants  were  liable  to  the 
plaintiff  for  the  rent  then  doe,  for  wtalcb 
Judgment  was  demanded.  Pleas  were  In- 
terposed by  (Solomon,  the  sobntance  of 
which  It  Is  nnnecessary  to  state,  for,  after 
Interposing  demarrers  to  them,  tbe  plain- 
tiff abandoned  its  original  declaration, 
and  filed  an  amended  one.  To  tbe  amend- 
ed declaration  the  defendant,  Solomon, 
demurred,  and  tbe  demurrer  was  sus- 
tained, and  leave  given  plaintiff  to  file  an 
amended  declaration.  tTnder  this  leave 
tbe  plaintiff  died  a  declaration  containing 
tbree  counts  against  Solomon  alone. 
Bach  count  sought  to  recover  from  this 
defendant  rent  accrued  from  August  15, 
1888,  to  November  80, 1889,  for  the  proper- 
ty known  aa  the  "City  Compreaa  Compa- 
ny." the  aame  being  the  rent  sought  to  be 
recovered  by  tbe  original  and  first  amend- 
ed declaration  from  Wolfe  and  Solomon. 
By  tbe  first  count  the  plaintiff,  as  assignee 
of  the  reveraion  and  rent,  aought  to 
charge  the  defendant  as  assignee  oT  the 
term.  The  second  count  was  for  use 
and  oecnpation  of  tbe  premises  by  Sol- 
omon. Ttae  third  count,  after  stating  In 
effect  tbo  contents  of  the  first,  gave  a 
somewhat  detailed  statement  of  tbe  fol- 
lowing circumstances  relied  upon  as  es- 
tabllsblDg  an  estoppel  against  the  defend  - 
ant  to  deny  that  he  was  the  assignee  of 
the  term  secured  to  Wolfe  by  the  lease 
from-  Ragsdale.  In  this  count  this  history 
of  the  transactions  between  tbe  plaintiff 
or  some  of  its  members  and  the  defendant 
Solomon  is  given:  Some  years  alter  tha 
execution  of  a  lease  from  Ragsdale  to 
Wolfe,  of  the  City  Compress.  Ragsdale 
died,  devising  said  compress  property,  and 
a  large  quantity  of  other  real  estate,  to 
his  son,  L.  A.  Ragsdale,  Jr.  iSolomon, 
with  six  other  pereuns,  had  entered  Into 
contract  with  L.  A.  Ragsdale,  Jr.,  for  the 
purchase  of  the  compress  and  other  lands, 
agrnelng  to  pay  therefor  the  sum  of  V^A,- 
000,  of  which  sum  they  had  paid  99,000,  and 
had  bonnd  tbemeelves  for  the  payment  ol 
the  remainder.  Solomon  and  his  associ- 
ates became  alarmed  by  the  magnitude  of 
their  engafcemeat,  and  (eared  it  woald 
suit  dlsaBtrouflly,  twenuse  ol  tbeAr  ioablU- 
ty  to  meet  the  dflferred  payments  as  thoy 
matured,  and  were  desirous  of  procuring 
other  persons  of  financial  ability  to  Join 
them  In  tbe  purchase.  To  aitompllsh  this 
purpose,  Solomon  approached  Robinson 
and  Lyerly,  and  proposed  tbat  they,  with 
Broach,  or  Barbpe  and  Watkins,  should 
join  In  the  purchase  of  the  whole  property 
from  Ragsdale;  and,  as  an  Inducement  to 
them  to  do  so,  he  stated  tbat  ttae  otbar 
purchasers  would  sell  to  these  gentlemen, 
or  to  a  corporation  to  be  formed  by  them, 
the  compreas  property, at  and  for  the  sum 
of  $50,000,  and  transfer  to  them  tbe  rents 
from  August  16,  1888,  and  tbat  be  (Solo- 
mon) was  ttae  aasignee  ol  tha  term  ul 


Digitized  by 


iom.)  solouon  «.  en 

Wolfe,  and  as  BDcb  woald  pay  the  rents 
from  Bald  date,  wttboat  any  wt-utr  or  re- 
eoopment  aKainattbe  same.  In  accord- 
ance with  tbfe  anderstandlnff,  and  relying 
apon  the  repreeeDtatloua  and  promleee  ol 
Solomon,  these  gentlemen  Joined  In  the 
agreement  for  the  purchase  of  the  proper- 
ty from  Bagsdale,  and  bound  themselves 
with  those  who  had  orlfclnally  purchased 
said  property  tor  the  payment  ot  tbe  pur- 
chase prlca.  That  afterwards  they  formed 
"Uie  plaintiff  corporation,  to  which  the 
compress  property  and  the  rights  to  the 
rents  from  Augast  15, 18R8.  were  conveyed, 
and  that  Solomon  had  failed  and  refused 
to  pay  the  rents  from  August  15, 1888,  aa 
be  had  agreed  to  du.  Tbere  was  a  demur- 
rer CO  the  declaration,  which  was  over- 
ruled, and  three  pleas  and  domnrrers 
thereto,  some  of  which  were  overraled  and 
some  enstaloed,  and  replications  and  de- 
morrers  thereto,  some  of  which  were  also 
overruled  and  some  sustained.  The  final 
result  of  the  pleading  was  that  the  gen- 
eral Issue  to  all  the  coants,  with  notice 
thereunder  of  the  special  matter  attempt- 
ed to  be  set  up  in  several  of  the  pleas,  re- 
mained. Tn  the  second  count  there  was 
a  plea  that  tbe  plaintiff  was  not  owner  ot 
the  demised  premises,  because  of  an  ont- 
standing  term  In  Wolfe,  and  to  this  plea 
a  replication  that  Wolfe  had  snrrendei'ed 
and  abandoned  his  term,  to  which  repli- 
cation there  was  a  traverse.  To  $he  third 
eoant  there  was  a  special  plea  denying 
that  the  defnidant  was  the  assignee  of  the 
term  of  Wolfe,  or  bad  so  represented  to 
the  plaintiff,  or  to  Robinson,  Lyerly,  or 
others,  or  bad  made  any  promise  to  pay 
to  them  or  tbe  plaintiff  the  rents  for  the 
compress  property.  Before  referring  to 
the  Instructions  on  which  the  cause  was 
submitted  to  tbe  Jury,  we  will  dispose  of 
the  errors  assigned  to  the  action  ot  tbe 
court  In  permitting  the  plaintiff  to  amend 
its  declaration,  and  to  its  rulings  In  mak- 
ing up  the  Issues  npon  which  the  trial  pro- 
ceeded. 

The  first  error  assigned  Is  that  thecourt 
permitted  the  plaintiff  to  so  amend  the 
declaration  as  to  set  forth  a  new  and 
different  cause  of  action  than  that  count- 
ed on  In  Us  original  declaration:  that  In 
tbe  original  the  rent  sought  was  demand- 
ed of  Wolfe  and  Solomon,  while  In  the 
amended  declaration  Solomon  alone  Is 
sought  to  be  charged.  Id  Miller  v.  Bank, 
Si  Miss.  412,  (which  Is  relied  on  by  appel- 
lant In  support  of  this  assignment  of  er- 
ror,) there  was  a  declaration  againsli 
two  defendaqts,  on  a  cause  of  action 
Joint  as  to  them.  The  suit  was  dismissed 
as  to  one  of  the  defendants,  bat  the  decla- 
ration was  not  amended.  After  the  evi- 
dence bad  been  Introduced  and  demurred 
to  by  the  defendant,  the  plaintiff  was  per- 
mitted to  add  other  counts  as  against  the 
defendant  severally,  and  the  court  then 
proceeded  to  hear  and  determine  the  de- 
murrer which  had  been  Introduced  under 
the  original  count.  This  was  held  to  be 
error,  bat  tbe  Judgment  was  reversed, 
and  cause  remanded,  with  leave  to  both 
parties  to  amend  their  pleadings;  the 
court  stating  that  the  proper  coarse  to 
have  been  pursued  would  have  been  for 
the  court  to  have  discharged    the  de- 
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morrer,  and  directed  the  defendant  to 
plead  to  tbe  new  counts.  We  find  noth- 
ing in  this  decision  denying  to  the  plain* 
tiff,  who  is  proceeding  to  recover  on  a  dls* 
tlnct  and  single  cunse  of  action,  to  so 
amend  his  pleudlnKs,  by  dismissing,  as  to 
one  defendant  or  otherwise,  as  to  brlnff 
"the  merits  of  the  controversy  between 
the  parties  fairly  to  trial,  "i  Tbe  real  con- 
troversy between  the  parties  has  been 
greatly  obscured  and  confuiied  by  the 
course  ot  pleading  pursued.  It  would  be 
unprofitable  to  examine  In  detail  the 
wilderness  of  pleas  and  demurrers  and 
replications  appearing  In  the  record.  It 
is  snfficlent  to  say  that,  as  to  the  first 
count  and  tbe  pleadings  thereander,  they 
are  eliminated  by  the  Instractions  ol  the 
court  to  the  Jury,  which  were.  In  effect, 
tbat  the  plaintiff  was  not  entitled  to  re- 
cover by  reason  of  anything  contained 
therein.  The  same  observation  may  be 
made  In  reference  to  the  third  count,  ex- 
cept that  the  Jury  were  permitted  to  find 
for  tbe  plaintiff  thereander.  If  from  the 
evidence  It  believed  the  defendant  made 
the  representations  and  promises  thurelo 
relied  upon  as  constituting  an  estoppel 
against  the  delendant  to  deny  that  he 
was  the  assignee  ot  the  term  ot  the  lessee, 
Wnlfe.  Upon  these  two  counts,  tbe  first 
and  third,  we  think  the  defendant  by  the 
pleadings  secured  all  the  Issues  It  was  en- 
titled to.  Wo  fail  to  perceive  what  appli- 
cation tbe  statute  of  frauds,  set  up  In  the 
sixth,  seventh,  and  eighth  pleas,  has  to 
the  contpoversy. 

Recurring  to  tbe  second  count,  and  the 
Issue  made  thereunder,  we  find  the  sub- 
stance to  be  as  follows :  By  the  count  tbe 
plaintiff  says  It  was  tbe  owner  of  the 
premises  wbich  were  occupied  by  the  de- 
fendant by  its  consent  from  August  15, 
1R88,  to  November  80, 1888;  wborefore  the 
plaintiff  is  entitled  to  recover  for  the  use 
and  occupation.  The  defendant  pleaded, 
confessing  the  use  and  occupation,  but 
setting  up  an  outstanding  term  in  Wolfe 
for  the  time  rent  was  demanded;  and  to 
this  the  plaintiff  replied  that  at  and  be- 
fore the  15th  of  August,  1888,  Wolfe  bad 
surrendered  and  abandoned  his  term. 
The  single  Issue,  concisely  and  clearly 
Joined  under  this  coant,  was  whether 
tbere  had  been  a  surrender  and  abandon- 
meut  by  Wolfe  as  pleaded.  On  tbe  trial 
nf  the  cause  the  plaintiff,  by  the  insti-uc- 
tlons  ot  the  court,  wus  permitte<1  to  tree 
Its  controversy  from  the  trammels  of  the 
Issue  It  had  accepted  on  this  count.  By 
tbe  first  instractlon  for  the  plaintiff  the 
Jury  was  told  that  the  plaintiff  was  en- 
titled to  recover  for  use  and  occupation 
it  the  evidence  proved  "that  Solomon, 
with  a  view  to  Inducing  Lyerly, Robinson, 
and  Watkins  to  Join  the  land  syndicate 
and  buy  the  compress,  represented  to 
them,  in  substance,  tbat  he  had  bought 
out  tbe  interest  of  Wolfe  In  the  compress. 


iRev.  Coae,  S  1681:  "The  court  shall  have  full 
power  and  autborlty  to  allow  all  amendments  to 
be  m&de  in  any  pleading  or  prooeeding,  at  any  - 
time  before  verdict,  so  as  to  bring  the  merits  of 
the  controversy  between  the  parties  fairly  to 
trial,  and  may  allow  all  errors  and  mintakes  in 
the  name  of  any  party,  or  In  tbe  form  of  the  so- 
tlOD  to  be  corrected.  •  •  •* 
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and  that  be  bad  no  offoets  fhat  he  would 
claim  against  them  for  rents  after  tlie  15th 
day  of  AugoBt,  1888.;  and  that,  If  thej  par- 
chafed  the  compress,  the  rentH  would  be 
coming  to  them  after  the  15lb  day  of  Au- 
goat,  1888,  and  promised  to  pay  the  rent 
from  that  date;  and  If  the  jury  further 
believe  from  the  evidence  that  npon  these 
representatlone  Lyerly,  Rublnson,  and 
WatklDS  purchased  the  compress,  and  bad 
the  right  to  say  who  should  be  admitted 
Into  a  compress  company  afterwards  to 
be  organized,  and  did  afterwards  organ- 
ize, wltb  such  parties  as  they  chose  to 
admit,  tbe  cumpresa  company  which  Is 

glaintifl  in  this  suit,— then  Solomon  Is  Da- 
le for  the  use  and  occupation  of  theprop- 
erty,  provided  they  believe  from  the  evi- 
dence that  Solomon  occupied  and  used  the 
compress,  and  enjoyed  the  same,  for  tbe 
time  sued  for."  The  Instruction  le  a  clear 
and  total  departure  from  the  Issue  ten- 
dered by  the  plalutilf  and  accepted  by  the 
defendant.  By  that  Issue  the  plaintltT  con- 
ceded the  noD-llablUty  of  the  defendant 
under  the  second  count  of  the  declaration, 
nnlpss  Wolfe  had  surrendered  and  aban- 
doned his  leBse,  If  that  should  be  proved, 
the  defendant,  by  his  pleading,  admitted 
liability  onder  that  count.  But  the  court, 
at  tbe  plaintiff's  Imtauce,  told  the  jury 
that  a  totally  dttterent  and  distinct  state 
of  facts  would  entitle  tbe  plaintiff  to  re- 
cover. This  was  erroneons.  Parties  mast 
recover  upon  the  issues  upon  which  tbe 
tria)  proceeds  or  not  at  all.  The  orderly 
administration  of  Justice  would  be  sub- 
verted, If  those  which  have  been  estab- 
Isbed  as  essenUal  to  Judicial  proceedings 
are  Ignored  or  their  limltatlona  disre- 
garded. Tbe  parties  to  legal  proceedings 
must  know  the  facts  they  Intend  to  estab- 
lish, and  their  legal  effect  when  proved. 
Facts  and  law  may  be  confessed  by  tbe 
pleadings,  and  by  confessions  so  made  llt- 
igaotsmust  he  bound  to  ttie  extent,  at 
least,  of  the  controversy  In  which  they  are 
made.  Without  passing  upon  any  other 
of  tbe  very  numerous  errors  assigned,  the 
jDdgment»  for  tbe  error  above  noiied,  must 
be  rerersed,  and  the  cause  remanded  for 
a  new  trial. 

Woons,  J.,  takes  no  part  lu  tbe  decis- 
ion of  tbis  case. 


(M  VIM.  h) 

Canton  Cotton  Warbhodbb  Co.  t.  Potts. 
{Supreme  Court  of  Mtsatsaipi^    Oct.  36,  1S91.} 
ABATBMsirr  or  IlDi8i.Ncnt— OBSTBDorixa  High- 

WAT— BQDITT. 

1.  Where  tlie  only  means  of  aocess  for  the 
occupantBof  plaintiff's iodging-faoaaewaa  through 
a  public  street  on  which  sach  lodging  was  lo* 
cated,  or  across  plaintiff's  lot,  and  defendant  un- 
lawfully  closed  the  street  by  erecting  buildings 
thereon,  plaintifl  has  sustained  suoh  peculiar  in- 
]nry  as  entitles  ber  to  maintain  a  private  suit. 

S.  Tbe  remedy  of  onnplainaDt  being  Inoom- 
plate  at  law,  equltj-  has  Jarlsdlotion  of  the  suit. 

Appeal  from  cbancery  court,  Madison 
county;  H.  C.  Conn,  Chancellor. 

Action  by  Uosanna  Potts  against  the 
Canton  Cotton  Warehuase  Company  to 


'ORTEK,VOL,  10.  (Miss. 

abate  a  nul«uncc.  Judgment  tor  plaintiff. 
Defendant  appeals.  AtBrmed. 

Robert  Powell  and  IV.  H.  Powell,  tor 
appellant.  E.  IS.  BaidirJji,  tor  appellee. 

CoopBB,  J.  Theappellee  is  the  owner  ot 
a  lot  in  tbe  town  of  Canton  sitnated  In  a 
square  bounded  on  the  east  by  the  Illinois 
Central  Railway,  on  the  south  by  Peace 
street, and  on  thenorCh by Frankllnstreet. 
Her  lot  extends  through  the  square  from 
Peace  to  Franklin  streets.  Her  residence 
fronts  on  Peace  street;  and  in  it  she  con- 
ducted the  bastnesa  of  keeping  boarders, 
who  were  servants  ol  tbe  adjacent  rail- 
way, and  resorted  to  her  house  because  ot 
Its  nearness  to  their  placeof  business.  On 
that  part  ot  the  lot  fronting  on  Franklin 
street,  she  has  a  cottage,  tbe  furnished 
ruums  of  which  she  rented  to  her  board- 
ers and  others.  The  defendant  owned  tbe 
lot  east  of  tbe  lot  of  tbe  plaintiff  In  tbe 
same  square,  and  also  a  lot  north  of 
Franklin  street,  and  north  of  the  lot  lying 
In  tbe  saineRQuare  with  the  lot  of  com- 
plainant. The  defendant,  for  the  prosecu- 
tion ot  its  business,  has  erected  certain 
buildings  on  its  property,  and  also  upon 
that  portion  ot  Franklin  street  by  which 
Us  lots  are  separated,  closing  op  the  east- 
ern end  of  Franklin  street,  which  Is  the 
point  towards  the  railroad  and  the  busi- 
ness portion  ot  the  town.  Complainant's 
lot,  fronting  on  Franklin  street,  la  thus 
placed  in  a  cnl-de-aac,  closed  at  the  end, 
through  which  those  who  patronized  ber 
furnished  rooms  were  accustomed  to  ap- 
proach them.  Tbe  purpose  of  her  bill  Is 
to  compel  the  defendant  to  remove  tbe 
obstructions  from  Franklin  street,  and  tor 
damages  sustained  by  her  by  reason  of 
their  existence.  Tbe  relief  prayed  Is  chal- 
lenged by  demurrer  on  the  following 
grounds:  First,  that  tbe  obstructions 
complained  ot  are,  ft  a  nuisance  at  all,  a 
public  nuisance,  and  that  complainant 
has  sustained  no  special  Injury  authoris- 
ing her  to  maintain  any  action ;  second, 
that  she  cannot  maintain  a  bill  for  Injunc- 
tion until  she  shall  have  recovered  in  an 
action  at  law ;  third,  that  she  has  an  am- 

f>Ie  and  complete  remedy  at  Jaw  tor  all  in- 
ury  she  has  sustained.  The  court  bdov 
overruled  the  demurrer,  and  from  that  de- 
cree tbe  defendant  appeals. 

Though  tbe  obstruction  of  the  street  by 
tbe  defendant  may  lie  a  public  nuisance, 
and  liable  to  abatement  as  such,  tbe  com- 
plainant has  sustained  such  Injury,  pecul- 
iar to  herself,  as  to  warrant  a  private 
suit.  Benjamin  v.  Storr,  L.  B.  9  C.  P. 
400;  Soltau  v.  De  Held,  U  Eng.  Law  &  Eq. 
104;  Corning  v.  Lowerre,  6  Johns.  Ch.  439; 
Frink  v.  Lawrence,  :W  Conn.  117;  Conrad 
V.  miiltb.  32  Mich.  429;  Pratt  v.  Lewis.  89 
Mich.  7. 

The  rightot  thecomplalnanti8clear,and 
its  infraction  manifest.  Tbe  Injury  Is  of 
such  nature  that  the  remedy  by  action  at 
law  is  incomplete,  and  under  such  circum- 
stances tbe  JurisdlctioD  ot  equity  Is  un- 
doubted, without  r^ard  to  whether  there 
lias  or  has  not  been  a  recovery  at  law. 
Learned  t.  Hunt,  6S  Mlss.878.  Tbe  decree 
is  affirmed. 
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(69  Miss.  204) 

Sakfurd  t.  Starling  &  Smitb  Co. 

(SupnuM  Court  of  MiasiswHypi.  Kot.  8, 189L ) 

ImoxiCATixa  Liquobs— Illbhal  8ax.B8— Action 
roH  Fbics. 

Rrv.  Code  1880,  S  1108,  maUiiB  non-col- 
lectlble  any  debt  for  liquors  sold  in  less  auan- 
tities  than  one  ralloa,  and  declaring  void  all 
notes  and  securities  giren  therefor,  does  not  sp 
ply  to  a  purchase  on  credit  of  liaoors  from  an  un- 
licensed dealer,  as  the  rtatote  Is  expressly  lim- 
ited to  licensed  dealers.  Gotten  t.  udKenzie,  67 
Miss.  418,  distingoiBhed. 

Appeal  from  circuit  court*  WaeliiiiKton 
county;  R.  W.  Willuubon.  Jndge. 

AL'tlon  by  R.  B.  Santnrd,  as  trodtee, 
aealnst  Starling  &  Smith  Company,  for 
money  bad  and  received.  Jodgment  for 
defendant.   Plaintiff  appeals.  ReverBed. 

Jayne  A  tVafsonand  Dabney  &  AJcCabe, 
lor  appellant.  Orrlck  A  Baker,  for  ap- 
pellee. 

Woods,  J.  This  action  was  brnuffht  by 
appellant  for  the  recovery  of  fl,H40.  the 

Eroceeda  of  40  balea  of  cotton  alleged  to 
are  been  sold  by  appellee  to  and  (or  the 
nse  of  appellant.  Under  the  general  Issue 
the  appellee  gave  notice  that  evidence 
woald  be  offered  to  prove  that  a  part  of 
the  consideration  of  the  debts  seen  red  by 
the  deed  of  trnst  executed  by  L.  D.  &  E. 
H.  Balford  to'Sanford^trnstee,  to  secure 
W.  H.  Andrews  ft  Bro.,  la  Illegal,  because 
aome  part  of  said  debt  was  for  whisky. 
Under  this  Insufficient  notice,  evidence 
was  perroltted|to  be  presented  to  the  Jury, 
on  the  trial  beluw,  showing  that  two  or 
three  items  In  tne  account  of  W.  H.  An- 
drews &  Bro.  again»t  L.  D.  ft  E.  H.  Kai- 
ford,  in  settlement  of  which  the  note  and 
deed  of  trost  offered  in  evidence  were 
given.  wAre  for  spirituous  llqaora  sold  lo 
quantities  less  than  one  gallon;  and  this 
evidence  would  appear  to  have  exercised 
controlling  inOuence  In  the  deterniloation 
of  the  cause.  The  court,  on  appellee's 
motion,  excluded  the  note  and  deed  of 
trust  from  the  consideration  of  the  Jury 
on  the  ground  that  a  part  of  the  consider- 
ation of  the  note  was  for  spirituous 
llqoorB  Bold  In  less  quantities  than  one 

?allon,  and  hence  that  the  note,  with  the 
rust-deed  given  to  secure  Its  payment, 
wa9  void,  and  that  therefore  appellant 
had  DO  title  to  the  40  bales  of  cotton  for 
whose  proceeds  this  suit  was  instituted. 
This  action  of  the  court  was  naturally 
followed  by  a  peremptory  Instructl^on  to 
the  Jury  to  find  for  the  defendant. 

The  action  of  the  trial  court  is  sought 
to  be  opheld  by  counsel  for  appellee,  as 
we  infer,  by  virtue  of  section  1108,  Code 
1880,  and  the  Interpretation  of  that  Heo- 
tlon  contained  In  Gotten  v.  McKenzle,  57 
Miss.  418.  But  this  contention  Is  fatally 
erroneous,  lo  omitting  to  notice  that  the 
Btrlngent  provlslouB  of  that  section  are, 
by  the  very  terms  of  the  statute,  applica- 
ble only  to  persons  who  are  licensed  to 
retail  vinous  and  spirituous  liquors  in  less 
quantities  than  one  gallon.  Thn  section. 
In  pursuance  of  the  general  public  policy 
of  our  legislation,  to  control  and  hamper 
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the  retail  liquor  traffic,  undertook  to-]im- 
it  the  extent  uf  that  particular  business 
by  requiring  It  to  beconducted  on  a  strict- 
ly ca^b  basis,  and  made  non-collectlble, 
In  whole  ur  In  part,  any  debt  contracted 
for  liquors  sold  at  retail  on  a  credit,  at 
thesame  time  declaring  all  notes  or  securi- 
tlps  given  therefor  to  be  void.  This  sec- 
tion, (1108,)  by  its  plain  terms,  applies 
only  to  licensed  retail  liquor  dealers;  and 
its  penalty  is  imposed  upon  this  class  of 
persons  alone.  The  succeeding  section 
(1109)  prescribes  the  pefoalty  to  be  Im- 
posed u|>on  merchants  and  othom  who 
sell  or  give  away  liquors  at  their  places 
of  business  without  having  been  licensed 
as  retail  liquor  dealers.  To  enlarge  sec- 
tion 1108  by  such  Judicial  constmctloD  aa 
to  make  It  Include,  not  only  licensed  retail 
liquor  dealers,  but  all  other  classes  of  per- 
sons engaged  In  all  other  species  of  trade, 
would  not  only  be  repugnant  to  all  rules 
of  statutory  constrnctlon,  but  would 
clearly  violate  the  expressed  legislative  In- 
tent In  theenactment  of  tbestatute,  which 
was,  us  already  stated,  to  further  burden 
and  restrict  the  retail  liquor  traffic. 

The  thoroughly  considered  case  of  Cot- 
ten  V.  McKenzle,  67  Miss.  418,  affords  no 
support  for  the  views  uf  appellee.  In  that 
case  a  recovery  was  sought  on  a  note,  the 
consideration  of  which  was  an  account 
for  suppllss  for  family  use,  and  various 
items  of  vinous  and  spirituous  liqnors,  lu 
less  quantities  than  one  gallon,  which  had 
been  sold  by  a  licensed  retail  liquor  dealer 
to  his  customeron  a  credit;  and  the  court, 
In  an  exhaustive  opinion,  held  that  the 
note,  having  be»n  given  for  supplies  and 
for  liqnors  in  less  quantities  than  one  gal- 
lon, which  had  been  sold  ou  a  credit  by  a 
licensed  retail  liquor  dealer,  must  be  treat- 
ed In  that  proceeding  as  a  whole.and  was 
therefore  void  as  a  whole.  The  ground 
upon  which  that  opinion  rests  Is  that  a 
part  of  the  consideration  uf  the  note  In 
that  case  was  illegal, — not  Insufficient, — 
and  the  contract  was  wholly  void.  The 
Illegality  consisted  as  clearly  appears  in 
the  opinion.  In  the  sale  of  liquors  In  less 
quantities  than  one  gallon,  on  a  credit,  by 
a  licensed  retail  liquor  dealer.  The  proof 
In  the  case  before  us  Is  undisputed  that  W. 
H.  Andrews  ft  Bro.  were  not  licensed  re- 
tail liquor  dealers,  but  merchants  carrying 
nn  a  general  supply  business,  wholald  them- 
selves open  to  punishment  under  section 
1100.  we  cannot  agree  that  the  merchant 
who  has  sold  to  his  customer  family  and 
plantation  supplies  to  the  amount  of  f  1,- 
340,  and  who  has.  In  that  amount,  either 
Inadvertently  placed  two  or  three  small 
Items  of  spirituous  liquors  purchased 
elsewhere  at  the  buyer's  request,  or  who 
has  wilHully  sold,  at  the  customer's  re- 
quest, two  or  three  small  items  of  liquors, 
in  less  quantities  than  one  gallon,  and 
charged  the  same  In  the  cnstomer's  gener- 
al account,  shall  lose  his  entire  demand 
under  a  mistaken  application  of  a  rule 
never  designed  for  him,  but  which  Is  con- 
fined, by  ttsown  terms, to  persons  licensed 
to  carry  on  an  unfavored  retail  traffic  In 
liquors.  Bevenied  and  remanded. 
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Datk  t.  Louisville,  N.  O.  &  T.  Kt.  Co. 

(Sufn-enw  Court  qf  Mississippi-  Kot.  8, 189L) 
Gakubu— Ixnmiu  to  Pabsbhsbbs— Oohtbibd- 
tobt  Hboligbhob. 
1.  lo  ui  aeUon  agaliuc  a  railroad  oranpany  to 
recorer  for  personal  lujoriea,  plaintUPs  evidence 
showed  Uiat  when  the  trafa  waa  approaching  the 
station  at  which  plaintiff  desLrea  to  set  off  the 
conduotor  told  plaintifl  that  he  must  aon?  off, 
as  the  train  did  not  have  time  to  stop;  that  the 
feraln  was  running  three  or  four  miles  ui  hoar; 
and  that  plaintiff  received  certain  Injuries  in  at- 
tempting to  pass  from  the  oar  In  which  he  was 
sHtuig  to  the  bagffage-«ar  to  get  his  haggage, 

Sruparatorr  to  getting  off,  as  ordered  by  the  oon- 
uctor.  Held  that,  as  the  facts  did  not  disclose 
Diligence  per  ae  in  plaiaUfl,  it  was  a  qoestion 
for  the  ]ary  whether  plalntUt  was  guilty  of  con 
trlbntory  negligence. 

9.  Whetow,  In  snoh  case,  there  waa  appar- 
«kt  danger  la  attempting  to  obey  the  eondndtoF, 
was  also  a  question  lor  the  Jury. 

8.  In  sooh  case  a  statement  ot  plaintiff  that 
be  knew  it  was  dangenms  to  obey  tiie  oondoctor 
is  not  conclaaive  of  the  question,  as  it  was  for 
the  jTiry  to  aay  whether  in  fact  It  was  aj^wrent 
that  there  was  danger. 

Appeal  from  clrcnlt  coart,  Waebington 
couDty ;  R.  W.  WiLLUHBON,  Judge. 

Action  bjrHeoryOa  vis  agaloBt  the  LoolB- 
Tllle,  New  Orleans  4b  Texas  Batlway  Com- 
pany for  persooal  injories.  A  verdict  for 
the  defendant  wau  directed.  PlalntiO  ap- 
peals. BeVRrsed. 

WUford  H.  Smith,  for  appellant.  Ma,yea 
A  BurrtSt  for  appellee. 

Woods,  J.  If  tlie  plalntltt'a  evidence, 
taken  alone, would  not  have  apheld  a  ver- 
dict In  bis  favor,  then  the  peremptory  lo- 
Rtractlon  for  the  defendant  was  correct; 
otherwise,  it  was  not.  The  evidence  of 
the  plalntin  waa  to  this  effect :  Tba  t  bav- 
ins been  admoniahed  by  the  eondoetor  of 
the  train  on  which  plaintiff  was  belns 
transported  as  a  passenger,  after  the  en- 
^neer  bad  elvcn  the  cnetumary  signal  of 
the  approach  of  the  train  to  the  station 
to  which  plaintiff  was  to  be  carried,  and 
at  which  be  desired  tu  dlsenibarb,  that  he 
(the  plaintiff)  mast  hurry  off,  as  tbe  train 
did  not  have  time  to  stop  at  the  station 
then  near  at  band;  that  the  train  was 
rannlng  three  or  four  miles  an  honr;  that 
plaintiff,  as  directed  by  the  conductor,  at- 
tempted to  pass  from  tbe  car  In  which  be 
was  sitting  to  the  baggage-car.  to  get  his 
mason's  tools,  preparatory  to  getting  off, 
as  ordered  by  that  servant  ot  the  com- 
pany;  and  that  In  so  doing,  wltbont  fault 
on  hie  part,  be  received  the  Injuries  com- 
plained ot. 

We  are  of  opinion  that  this  state  ot 
facts  did  nut  disclose  n^llgence,  per  ae,  in 
the  plaintiff.  On  the  uvldenceof  tbe  plain- 
tiff alone  tbe  case  was  one  peculiarly  tor 
the  consideration  of  the  Jury,  and  wheth- 
er, on  all  the  evidence,  the  plaintiff  waa 
ebowntobave  been  guilty  ot  contribu- 
tory negligence,  should  have  been  passed 
upon  by  the  Jury.  One  may  avoid  the 
charge  o!  contributory  negligence  by 
showing  that  he  received  the  injury  com> 
plained  of  while  performing  an  act  re- 
quired to  be  done  by  the  defendant;  such 
act  not  being  apparently  dangerous.  Ot 
course.  If  the  act  required  to  be  (lone  was 

glalnly  dangerous,  no  recoTery  could  be 
ad.  For  example,  If  the  train  In  question 


had  been  rnnnlng  at  the  rate  ut  20  miles 
an  hour  when  the  plaintiff  undertook  to 
get  ready  to  leave  It,  uuder  tbe  direction 
ot  the  conductor,  and  he  had  received  the 
hurt  In  attempting  to  lump  from  tbe 
train,  the  court  might  and  should  have 
declined  Co  submit  tbe  question  of  con- 
tributory negligence  tu  the  Jury.  In  tbls 
case  there  would  be  no  question  of  fact  to 
submit,  for  tbe  reckleusness  of  behavior  of 
the  plaintiff  In  endeavoring  to  Jump  from 
a  train,  under  sacb  circumstances,  la 
manifest.  But  suppose,  as  in  the  case  at 
bar,  tbe  train  was  only  moving  three  or 
tour  miles  an  hour,  and  the  attempt  was 
not,  even  then,  to  Jump  from  tbe  train, 
but,  under  the  direction  ot  tbe  conductor, 
to  pass  Irom  one  car  to  another,  prepara- 
tory to  leaving  the  train;  the  plaintiff  be- 
ing about  20  years  of  age,  a  man,  and  ac- 
customed to  railway  travel.  Can  It  be 
affirmed  that  there  was  apparent  danger, 
under  this  evidence.  In  attempting  to  obey 
the  officer  having  charge  ot  the  train  and 
the  passenger?  Or,  rather,  shall  not  this 
qnestlon,  and  the  question  of  the  plain* 
tiff's  negligence,  be  submitted  to  the  jury, 
to  be  determined  In  tbe  light  of  the  snr- 
rounding  circumstances? 

It  is  said,  however,  by  appellee's  counsel, 
that  there  was  no  question  as  to  tbe  ap- 
parent danger  to  plaintiff  .in  attempting 
to  comply  with  tne  conductor's  order, 
because  tbe  plaintiff,  in  hie  own  evidence, 
swears  be  knew  It  was  dangerouB  to  at- 
tempt to  obey  the  conductor.  We  do  not 
so  understand  tbe  matter.  The  plaintiff's 
statement  ot  his  belief  that  tbe  act  waa 
apparently  dangerous  Is  not  conclusive  of 
that  question.  Tbe  real  point  to  be  consid- 
ered Is,  not  what  the  plaintiff  cbought  of 
the  danger  ot  the  situation,  but  was  It  in 
fact  apparent  that  there  was  peril?  And 
this  question  was  one  of  fact,  to  be  deter- 
mined by  the  Jury,  on  all  the  evident  In 
the  case.  Beversed  and  remanded. 


HoLUNeewQBTB  0t  af.    Hil.x«  at  ml, 
(aupnnu  Court  ^ MMtUppL  Kov.S^iaU.) 
Laitdlobd's  Libs. 
A  lessee  of  a  plantation  snblet  a  part 

thereof,  and  his  tenant,  after  making  a  crop  of 
cotton,  and  before  It  was  gathered,  abandoned 
the  premises,  and  tbe  lessee  sold  the  cotton  to 
defendants.  Tbe  lessor  ot  the  plantation  held  a 
claim  against  the  lessee  for  rent,  ud  for  sap- 

filies  famished,  and  assigned  snoh  claim  to  plaln- 
ifl,  who  thereapon  claimed  a  Hen  on  the  cotton 
sold.  Held,  that  under  Code  1880,  1  1801,  which 
gives  a  lessor  a  lieu  on  all  crops  grown  on  the 
leased  premises  for  rent,  and  advances  made  for 
supplies  to  lessee,  plaintiff  was  entitled  to  re- 
cover. 

Appeal  from  circuit  court,  Yasoo  coun- 
ty; J.  B.  CBRt8U4N,  Judge. 

Beplevln  by  D.  M.  Hollingswortb  against 
Allan  Hill  and  others  for  the  Tecovery  of 
seven  bales  of  cotton.  Attachment  by 
Powell  against  the  same  defendants  of 
the  same  property,  and  the  actions  con- 
solidated and  tried  as  one.  Verdict  for 
defendants  by  direction,  and  Judgment 
thereon.  Plaintiffs  appeal.  Beversed  and 
remanded. 

Dr.  Hill  rented  a  plantation  tor  1S90 
from  Hudson,  and  executed  a  deed  ot  trust 
conveying  somv  males,  and  tbe  crops  to 
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be  srown  on  the  land,  to  secure  tlie  rent, 
and  Buppties  to  be  furnished,  and  a  con- 
siderable debt  past  due,  and  It  was  stipu- 
lated In  tbfs  deed  that  Hudson  might  ap- 
ply any  payments  made  as  he  saw  proper. 
The  deed  of  trnst  was  duly  recorded.  Bill 
delivered  83  bales  of  cotton  of  the  crop  of 
1890,  and  Hudson  so  applied  It  as  to  ex- 
tint^ulsh  the  old  debt  and  the  rent,  and 
leave  his  acconnt  for  auppMea  advanced, 
to  the  sum  of  $1.70ft,  unpaid.  This  claim 
wag  assigned  by  Hudson  to  Powell,  who 
caused  the  trustee  In  the  df«d  ot  trust  to 
bring  replevin  rt»r  seven  bales  of  cotton, 
and  himself  sued  out  an  attachment 
against  Hill  on  the  account  for  supplies, 
and  the  seven  bales  were  seised  under 
both  writs,  and  claim  was  made  to  this 
cotton  by  Allan  Hill  and  his  mother, 
whose  claim  arose  In  this  way :  Dr.  Htll 
sublet  20  acres  to  Squire  Jefferson,  who, 
after  making  a  crop  ot  corn  and  cotton 
on  the  land.  ID  the  fall,  after  its  maturity, 
bat  before  gathering,  abandoned  the 
leased  premises,  owing  Dr.  Hill  for  rent  of 
land,  rent  of  a  mule,  and  for  advances 
furnished  him ;  and  Dr.  Hill  accepted  the 
situation,  gathered  and  appropriated  the 
corn,  and  disposed  of  the  cotton  In  the 
fleid  by  selling  it  to  Allan  Hill  and  moth- 
er for  payment  by  them  of  Squire  Jeffer- 
son's Indebtedness,  with  some  reduction. 
Under  this  contract  the  cotton  was  gath- 
ered by  Allan  Hill  and  mother,  who  paid 
Dr.  Hill  as  agreed.  The  two  eases  were 
consolidated  by  afsreemont,  and  tried  as 
one.  The  evidence  showed  that  the  claim 
(or  advances  by  Qndsoa  to  Dr.  HUI  was 
due  and  unpaid. 

Calbooa-Jt  Green  and  T.  H.  CampbelJt 
for  appellanta.  E.  E.  Baldwin,  for  appel- 
lees. 

Campbell,  C.  J.  The  court  erred  in  In- 
Btmctlng  for  the  appellees.  They  claim 
under  J,  A.  Hill,  and  have  no  greater 
right  than  he  has,  and  it  is  clear  that,  as 
against  blm.  the  appellant  was  entitled 
to  recover  the  cotton.  HUI  had  expressly 
vtlpQlated  that  Hudson  might  apply  pay- 
ments as  he  aaw  proper,  and  he  had  so  ap- 
plied them  as  to  leave  the  account  for  ad- 
vances unpaid.  It  was  a  Hen  on  the  cut- 
ton  superior  to  any  claim  derived  from 
deaUng  with  Hill.  Code,  im,  §  1301.1 
When  the  tenant.  Squire  Jefferson,  aban- 
doned the  premises  he  had  leased,  and  Dr. 
Hill  took  possession,  as  he  had  the  legal 
right  to  do.  he  proceeded,  as  well  be 
might,  to  deal  with  the  cmp  as  owner: 
and,  after  appropriating  the  corn  raised 
by  Jefferson,  procured  the  cotton  to  be 
picked  under  an  arrangement  with  Allan 
Hill  and  his  mother,  who,  aa  Allan  Hill 
testlfles,  bought  the  crop  from  Dr.  Hill. 
As  they  dealt  with  Dr.  HUI  aa  owner,  as  in 
law  he  was,  because  of  the  surrender  by 
the  abandonment  ot  Jefferson,  (12  Amer. 
A  Eng.  Edc.  Law,  p.  768,  and  cases  cited,) 
they  took  the  cotton  acquired  by  dealing 
with  taim  ctaarged  with  whatever  bound 
It  as  fala.  and  must  look  to  blm  for  cum- 

■  SeotioD  1801  elves  the  lessor  of  land  a  lien 
on  all  thu  agrlotutural  products  raised  thereon 
tar  rent  and  advuices  nude  by  him  and  supplies 
famlsbed  by  him  to  tlie  tenant. 


Biusatlun  for  their  labor  and  expenses, 
r.  Hlli  regarded  the  crop  raised  by  Jeffer- 
son as  his  own  after  its  abandonment  by 
Jefferson,  and  it  was  his  In  legal  contem- 
plation, and  It  was  BO  regarded  by  those 
who  dealt  with  blm  about  It;  and  the  le- 
gal consequences  of  bis  ownership  must 
follow,  whatever  tbe  hardship.  Reversed, 
and  remanded  for  a  new  trial. 

  (M  Ulss.  lOS) 

Alabama  &  Y.  Bv.Co.  v.Brrnnan,  Sheriff. 
et  al. 

{Supreme  Cowt  of  affwtosippL  Kor.  80. 1891.) 
Himunr  AL  CoBPoaATioiTH— Taxatioii-^moh(^ 

TIOK. 

1.  Under  the  olty  charter  of  VlclCBtrarg,  |  81^ 
providing  that,  nhere  proporty  is  reported  by 
the  assessor  as  undervalDea,  the  owner  is  enti- 
tled to  notice  before  the  board  of  aldermen  can 
change  the  valnation,  mich  owner  cannot  be  de- 
prived of  his  notice  by  an  ordinance  passed  un- 
der section  88  of  the  charter,  providing  that  the 
Bssesament  is  to  oontomt  to  sooh  time  sod  metlMd 
as  may  be  presortbed  by  ordlnanoe.  The  former 
section  1b  not  afleoted  by  the  latter,  and  the  two^ 
being  harmonious,  most  both  stand. 

£  In  such  case,  where  the  board  changes  the 
valuation  returned,  wltboat  notice  to  the  owner, 
an  Injunction  wlil  He  against  the  collection  of 
all  the  excess  of  taxes  over  the  sum  doe  on  the 
raluation  rendered  by  the  assessor. 

Appeal  from  chancery  court.  Warrm 
county;  Clauds  Pintabd,  Chancellor. 

Action  by  the  Alabama  &  Vicksbuiv  Bail- 
way  Company  against  J.  Al.  A.  Brennan. 
sheriff,  and  others.  Judgment  for  defend- 
ants. Reveraed. 

Birchett  A  SheltoD  and  Nugent  A  Mo- 
Willie,  for  appellant.  Qlbaon,  Heary  A 
Bten,  for  appellees. 

Campbbll,  C.  J.  The  dealing  by  the 
board  of  mayor  and  aldermen  with  the 
valuation  of  property  of  the  appellant,  aa 
rendered  to  the  assessor,  was  not  accord- 
ing to  the  charter  of  the  city  of  Vlcksbnrg, 
but  in  disregard  of  the  plain  requirement 
of  section  30,  wbich  provides  for  precedent 
notice  to  the  owner  of  the  property  re- 
ported by  the  assessor  as  undervalued, 
''with  his  statement  of  what  he  believes 
to  be  the  reasonable  taxable  valne  of  said 

Eroperty."  before  action  on  It  by  the 
oard.  It  Is  true  that  the  tremenduna 
and  dangerous  power  is  conferred  on  the 
board  of  mayor  and  aldermen  dually  (and 
without  any  opportunity  for  redress 
against  confiscation,  practically,  It  might 
be,  ander  some  conditions)  to  determine 
the  taxable  value  of  all  property :  and.  In 
view  of  this,  there  is  the  greater  need  for 
observance  with  scrupulous  exactness  of 
the  few  safeguards  for  the  property  own- 
er. The  provision  mentioned  as  contained 
In  section  30  Is  about  all  he  has,  and  he 
may  Justly  Invoke  that.  His  valuation 
rendered  to  the  assessor  may  be  changed 
by  tbe  board,  after  a  hearing  or  oppor- 
tunity for  it,  upon  notice  to  blm,  where 
the  assesuor  has  reported  an  undervalua- 
tion, and  stated  what  he  believes  to  be  a 
proper  one.  Section  80  of  the  charter  Is 
not  affected  by  section  S8.  as  supposed. 
By  the  latter  It  Is  declared  that  the  "as- 
sessment [Is]  to  conform  to  such  time  and 
method  aa  may  be  prescribed  therefor  by 
ordinance  **  but  this  general  declaration 
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cannot  be  held  to  abrogate  the  specific 
prortolon  of  the  former  Bection  as  to  deal- 
ing with  undervalaatlon  ol  prop4'rty. 
The  board  may  by  ordinance  prescribe  the 
time  and  method  of  asseasnieut.  In  con* 
formlty  to  the  particular  provisions  nf 
the  charter.  The  two  sectluns  are  bar- 
monlons.  and  mast  both  stand.  It  is  a 
sreat  mistake  to  suppose  that  the  board 
has  the  right  to  meet  In  spcret  session,  (or 
open  one  either,)  and  without  precedent 
notlite  to  the  property  owner,  and  npon 
no  other  baslR  than  Its  own  will,  to 
change  the  valuation  of  property  by  the 
owner.  No  such  practice  can  find  any 
sanction  in  the  charter  under  considera- 
tion. The  Injunction  Hbould  have  been 
perpetuated  as  to  all  the  excess  of  taxes 
over  the  sum  due  upon  the  valuation  ren- 
dered to  the  asBeesor.  Decree  reversed, 
and  decree  tor  such  Injunction  to  be  en- 
tered. 

(88  MU».  m 

Nesbitt  v.  Crrv  of  Greenville. 
{Supreme  Cmut  of  MiaeiaHppi.    Nov.  80, 1891.) 

I>1.1I8EB0U8  StBUOTDREB  ON  BtHBBT — ^LlJLBILITT 
OF  ClTT. 

1.  Where  a  city  pormitted  the  maintenance 
of  a  water-tank  in  a  acfectlve  conditiOD  in  a  pub- 
Uo  street,  and  plaintiff's  decedent,  being  law- 
fully BD^ffed  at  work  In  Bucb  street^  stepped  nn- 
Aet  the  deiectiTe  structure  for  a  few  minates, — 
there  being  no  apparent  danger,— and  was  killed 
by  the  falling  of  the  tank,  the  question  of  the 
city's  negligence,  and  as  to  whether  the  deceased 
was  guilty  of  contributory  negligence,  are  for 
the  junr. 

2.  In  such  case  the  oi^  Is  chargeable  with  no- 
tice of.  and  Is  liable  for  ln]nry  resulting  from, 
such  defects  in  the  structure  as  ordinary  care 
and  reasonable  dlligeuoe  would  disoorer. 

Appeal  from  circuit  court,  Washington 
county ;  R.  W.  Williamson.  Judge. 

Actlun  by  &f.  M.  Neobltt  against  the  dty 
of  OreenvUle.  Judgment  for  defendant. 
Plaintiff  appeals.  Reversed. 

Jayne  &  H  Atoon,  for  appellant.  Teiyeer 
&  Fercj',  for  appellee. 

Woods,  J.  There  is  much  evidence  In 
the  record  tending  to  show  that  the  high- 
way at  the  point  where  the  plaintiff's  de- 
ceased husband  received  his  Injuries  was  a 
pnbltc  street  in  Greenville,  and  we  have 
no  reason  to  suppose  tbattbe  peremptory 
Instruction  of  the  conrt  below  bad  any  re- 
lation to  this  phase  of  the  case.  Let  ns 
examine  briefly  the  evidence  which  was 
offered  for  the  purpose  of  showing  negli- 
gence in  the  municipality  In  permitting  an 
obstruction  for  a  long  while  in  a  public 
street,— an  obstruction,  as  It  now  appears, 
which  was  dangerous  to  persons  passing 
along  or  ufling  such  street.  The  obstruc- 
tion was  erected  by  one  Pace  about  two 
years  before  the  Injury  complained  of  oc- 
curred. Whether  erected  by  the  permis- 
sion of  the  maniclpality  does  not  appear 
from  the  record,  but  this  la  not  Impor- 
tant,since  thedty's  liability  for  Its  contin- 
uance is  clear.  There  Is  no  dispute  as  to 
the  knowledge  of  the  city  of  the  existence 
of  the  stroeture  In  the  street.  The  strnct- 
nre  was  &  tank,  holding  70  or  80  barrels  of 
water,  placed  on  a  frame-work  wblch 
was  Itself  placed  on  posts  from  4  to  6  feet 
blgb  above  the  anrface  of  the  street.  The 


water  which  was  <itored  In  this  tank  was 
need  for  street-sprinkling  purpcisee,  and 
tor  consamptlon  by  citizens.  It  was  Im- 
media,tely  In  the  street,  and  very  near  the 
base  of  a  levee  which  bad  been  erected 
across  the  west  end  of  the  street  by  tbe 
board  of  leveo  commlstdoners.  To  this 
tank,  directly,  persons  using  the  river  wa- 
ter were  accustomed  to  come  for  their 
supplies,  and  to  It  the  street  sprinklers 
came  directly,  also.  Within  about  70  feet 
of  the  tank  there  were  two  eoal-yards, 
and  all  the  business  of  these  yards  was 
conducted  near  it.  Now  and  then  email 
ateam-boats  landed  at  the  foot  ul  this 
street,  and  flsblng  vessels  sometlmea  tied 
up  at  its  foot,  also;  and  persons  from 
such  boats  and  vessels  passed  up  the  street 
In  question,  and  by  this  tank,  from  the 
river.  Persons  on  toot  occasionally  used 
this  particular  portion  of  the  street  to 
reach  the  levee.  This  tank,  thus  built,  and 
thus  8ituated,and  thus  used,  suddenly  fell 
one  day  in  August,  1890;  and  in  its  fall 
the  bUHband  of  appellant,  who  at  tbe 
moment  was  under  it,  received  Injurlf^ 
which  resulted  In  his  death.  Tlie  immedi- 
ate cause  of  the  tall  of  the  tank  was  found 
to  be  the  brenklne  in  two  of  one  of  tne 
timbers  constituting  the  frame-work  upon 
which  the  tank  sat.  This  broken  piece  of 
timber  was  found  to  have  been  unsound, 
— "water-sobbed, "as  the  witness  who  tes- 
tified t<i  this  fact  characterized  It.  The 
same  witness  had  not  a  great  while  before 
discovered  the  water-nobbed  and  unsafe 
condition  of  this  plf>ce  ot  timber. 

We  agree  with  counsel  tor  appellee  that 
ordinary  care  over  its  streets  is  the  meas- 
ure ol  diligence  Imposed  upon' municipal 
corporations,  and  that  they  are  not  lnsur< 
crs  against  injury  to  persons  unlng  the 
public  streets.  We  do  nc)t.  dissent  from 
the  elementary  principle,  that  before  the 
municipality  can  be  held  liable  for  Injuries 
resulting  from  nntsauces  or  detects  in  Ita 
streets,  It  must  have  knowledge  of  tbe 
nnisance  or  the  defect,  and  its  dangsr. 
Notice  there  must  be  to  charge  the  muniri- 
pallty,  but  this  notice  may  be  actual  or 
constructive  or  Implied.  When  the  ob- 
struction Is  created  by  the  city  Kselt,  or 
where  It  permits  an  obstruction  erected 
by  another  in  Its  streets,  it  must  take  no- 
tice ot  such  defects  in  the  obstruction  as 
ordinary  care  will  discover.  Tbe  stract- 
ure  In  a  street,  to  every  part  ot  wblcb  tbe 
entire  public  has  tbe  right  of  free  avcees, 
must  be  erected  tnsnch  maoner  and  from 
such  materials  as  to  be  reasonably  safe; 
and  It  must  be  kept  In  this  sato  condition. 
Proper  repairs,  from  time  to  time,  are  as 
much  the  duty  ot  the  city  as  a  sate  etruut- 
ure  originally.  Inseparably  connected 
with  this  statement  is  another,  vis.,  that 
a  municipality  is  liable  for  Injury  resulting 
from  Its  defective  structures  where,  by  rea> 
Honable  diligence,  It  might  have  acquired 
knowledge  of  such  defect.  The  common 
knowledge  of  mankind  is  chargeable  to  a 
municipality,  also.  The  knowledge  of  tbe 
action  of  the  elements  on  structurea  ol 
wood,  and  of  the  liability  of  timber  to  de< 
cay  under  certain  conditions.  Is  to  be  a  t- 
trihated  to  mnnlcIpalltleH.  Just  as  to  nat* 
nral  persons.  The  duty  of  the  municipal- 
ity toexerclse  ordinary  care  to  detectanch 
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natDral  decay,  and  to  ffoard  agalnat  In- 
JarleB  therefrom,  follows  neceRHarlly.  Re- 
rarrlog  nrow  to  the  facts  pot  Inevlilenre 
tu  show  the  appellee's  negltfcence  and  cod- 
sequent  liability,  we  are  of  the  opinion 
that  the  city's  freedom  from  culpability 
was  not  so  mauiffstly  clear  as  to  leave  no 
room  for  difference  of  opinion  ainoog rea- 
sonable men,  and  tberefoi*e  that  the  ques- 
tloa  of  appellee's  ues:li|?ence  shonld  have 
been  submitted  to  the  Jury. 

Was  the  deceased  frefl  from  contrlbntory 
nt^llKence?  Was  he  guilty  of  such  mis- 
user of  the  street  at  the  time  he  was  In- 
jured as  to  absolve  the  municipality  from 
liability  In  any  event?  The  deceased 
was  engaged  In  preparing,  In  this  open 
street,  the  timbers  neceBsary  to  the  erec- 
tion of  a  dump  Jnst  beyond  ibe  levee  Into 
the  river,  nnder  a  contract  with  the  city. 
He  had  been  engaged  in  that  work,  with 
the  laborers  employed  by  him,  for  two 
weeks  or  more.  We  take  ttto  be  true  that 
the  city  had  the  same  right  to  occupy  such 
part  of  the  street  In  the  prosecution  of  this 
pabltcwork  as  might  be  convenient  and 
necessary.  In  the  same  manner  and  to  tho 
same  extent  that  an  abutting  lot-owner 
may  be  permitted  to  employ  a  part  of  the 
street  In  the  erection  of  a  building  upon 
bis  lot.  Presumably,  too,  the  deceased 
was  using  the  street  with  the  knowledge 
and  under  the  permission  of  tbe  munici- 
pality. While  thus  lawfully  engaged  In 
tbe  street,  the  deceased,  as  sn  Incident  to 
his  work,  bad  occasion  tu  sharpen  a  saw; 
and  In  order  to  do  this  piece  of  work,  in- 
cident to  the  main  enterprise,  he  placed 
himself  for  a  few  minutes  under  this  tank. 
In  a  part  of  the  public  street, — there  being 
no  apparent  danger  from  the  strnctore,— 
and,  while  bo  altoated,  was  fatally  Injnred 
by  the  fall  of  the  tank.  Suppose  he  bad 
stood  outside  the  edge  of  tbe  tank  while 
engaged  in  hie  Incidental  work  of  saw- 
sharpening.  Suppose  he  had  been  nluiply 
standing  near  It,  supervising  the  work  of 
his  hands,  and  the  Injury  had  occurred. 
Would  he  have  been  so  clearly  guilty  of 
contributory  negligence,  or  such  mliiosBr 
of  tbe  street,  as  to  leave  no  room  for  dif- 
ference of  opinion  as  to  his  eolpabllity? 
On  all  the  facts  In  the  case  before  us,  can 
it  be  affirmed  that  only -one  conclusion 
can  be  drawn  by  reasonahlemen?  Would 
all  reasonable  men  certainly  draw  tbe 
same  inference  of  contributory  negligence 
from  all  the  evidence  in  this  case?  Was 
there  nothing  material,  of  fact  or  inter* 
ence,  aa  to  which  reasonable  men  might 
not  honestly  differ?  Weintlmateno  opin- 
ion as  to  tbe  negligence  of  deceased,  bat 
we  are  of  the  opinion  that  the  question 
should  have  been  submitted  to  the  Jury. 

Beversed  and  remanded. 

m  MIm.  M)   

WiTEOWBKI  V.  Maxwkll  et  al. 
{Supreme  Court  of  Mississippi.   Nov.  SO,  1891.) 

Mariiied  Woman-  Liabilities— Bili,  ot  Exchakqb 
Patablb  to  Hdsbakd — PaotEBT— Proof  ow 
Dkhahd. 

1.  A  bill  of  exchange  drawn  by  a  married 
woman,  who  Is  a  separate  trader,  to  the  order  of 
her  hasbaDd,  for  the  purpose  of  bein^  indorsed 
to  one  of  her  creditors,  ts  blndintf  on  her,  aod  is 
not  affected  the  fact  that  It  la,  in  form,  a  con- 
tract between  the  drawer  and  her  husband. 
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2.  Id  an  action  ai^alost  tbe  drawer  of  a  bill 
of  ezchaoge.  tbe  certiflcate  of  a  notary  was  In 
evidence,  stating  tbat  he  presented  tbe  bill,  and 
that  payment  was  refused.  The  deposition  of 
the  notary  was  taken  three  times.  In  tho  first 
he  stated  that  on  the  day  of  matority  be  took  the 
bill  to  the  place  of  boslness  of  the  acceptor, 
which  be  thought  was  on  Ii.  street,  and  demand- 
ed payment,  and,  beiiig  answered  that  tbe  ao- 
oeptor  was  oat  <tf  tbe  city,  be  protested  the  bill, 
and  gave  notice  to  tbe  parties.  In  his  second 
deposition  be  stated  that  at  the  time  of  the  pro- 
test tbe  place  of  business  of  the  acceptor  was  tbe 
Star  Boot  &  8hoe  Store,  lfi36  L.  street,  and  that 

E resentment  was  made  to  the  sou  of  tbe  acceptor, 
'efendant  read  the  depositions  of  a  number  of 
witnesses,  who  testified  that  at  the  time  of  pro- 
test the  acceptor  was  in  business  on  C.  street, 
and  that  the  son  was  not  with  tbe  father,  but  was 
doing  business  for  himself  on  Sixteenth  street. 
The  tbird  deposition  of  the  notary  stated  that 
bis  second  deposition  was  hastily  prepared  by 
tbe  ofBoer  from  notes  famished  by  him,  and  tliat 
be  only  Intended  to  state  that  hia  Impression  was 
that  tbe  place  of  business  of  tbe  acceptor  was 
on  Ii.  street,  and  that  he  thought  presentment 
bad  been  made  to  the  son.  He  stated  that  It  was 
impossible  to  speak  with  absolute  certainty,  but 
that  nndoobtedly  bo  bad  presented  the  paper  at 
tbe  proper  place  and  to  tbe  proper  person.  The 
acceptor  testified  that  he  was  oat  of  the  city  at 
the  time  of  tbe  protest.  Held,  that  the  evi^nce 
would  support  a  finding  of  presentment  wid  de- 
mand at  the  proper  place  of  business. 

Appeal  from  circuit  court,  Washington 

county. 

Action  on  a  bill  ot  exchange  by  Maxwell 
&  Peale  against  A.  V.  WltkowHkl.  Judg- 
ment tor  plaintiffs.  Defendant  appeals. 
Alllrmed. 

Ch mpbeliA  Starlfng, for  appellant.  Ter- 
yer  A  Percy  and  Frunk  JobOBton,  for  ap- 
pellees. 

CooPBB,  J.  On  July  16. 1886,  the  appel* 
ant.  a  married  woman,  tbe  wife  of  Simon 
Wltkowskt,  and  a  -separate  trader,  waa 
indebted  to  the  appellees,  and  tbe  In  debt* 
edneHs  was  evidenced  by  her  promissory 
note,  which  was  Indorsed  by  her  said  hus- 
band and  by  L.  Wltkowski.  On  that 
day,  and  in  substitution  of  her  said  note, 
she  drew  a  bill  of  exchange  upon  L.  Wlt- 
kowski, who  resided  In  Denver,  Colo.,  di- 
recting blm  to  pay  to  the  order  of  Simon 
Wltkowskt,  taerhueband,thesam  of 91,663.' 
00,  on  the  Ist  day  of  December.  18S6.  Si- 
mon Witkowski  Indorsed  said  bill,  and  de- 
livered it  to  appellees,  and  it  was  duly  ac- 
cepted by  L.  Wltkowski.  At  maturity  It 
was  presented  for  payment,  and,  being 
dishonored,  was  proteisted,  and  notice 
given  to  tbe  drawer  and  Indorser,  against 
whum  the  present  suit  Is  bruught.  The 
sufflcieupy  of  the  presentment,  protest, 
and  notice  Is  contested  by  the  appellant 
upon  grounds  to  be  hereinafter  stated. 
The  declaration  Is  In  the  usual  form. noth- 
ing appearing  therein  to  show  the  consid- 
eration of  tbe  bill,  the  coverture  of  tbe  ap- 
pellant, or  her  residence.  She  pleaded  her 
coverture  and  residence  in  tbe  state  of 
Louisiana  st  the  time  of  drawing  the  bill, 
and  that  Simon  Wltkowski  was  then  her 
hnsband,  and  that  by  the  laws  of  that 
state  husband  and  wife  could  notcontract 
together.  Tbe  plaintiffs  replied,  setting 
np  the  prior  Indebtedness  of  the  defendant 
as  above  stated,  and  that  the  bill  sned  on 
was  execnted  in  lieu  and  anbstltntlon  ot 
the  note.  To  this  replication  tbe  defend- 
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ant  demurred,  and  tbe  same  was  by  the 
coort  overruled.  This  action  of  tbe  court 
Is  bronsrfat  In  review  by  tbe  first  assign- 
ment of  error. 

The  demurrer  was  properly  overruled. 
It  in  not  denied  by  appellant  that  she  was 
Indebted  to  appellees  In  tbe  debt  which 
formed  tbe  consideration  of  the  bill  sued 
on.  Her  sole  contention  is  that  the  form 
of  the  transaction  Is  that  of  a  promise  on 
her  part  to  pay  the  sum  of  money  named 
In  tbe  bill  to  her  husband  on  default  of  the 
acceptor,  and  that  this  contract  she  was 
disqualified  by  the  laws  of  her  domicile 
from  making.  The  caseof  noli  v.  Theurer, 
6  Rob.  (La.)  276.  relied  on  by  appellant, 
decides  only  that,  where  the  wife  makeu  a 
contract  with  herbuaband  not  authorized 
bylaw,  the  buflband  has  no  right  of  ac- 
tion, and  cannot  convey  one  to  another 
person.  In  Martin  v.  Drake,  1  Rob.  (La.) 
218,  end  Petltpatn  v.  Palmer,  Id.  220,  It  is 
clearly  Intimated  that  where  the  real 
transaction  Is  between  the  wife  and  a 
tbird  person,  and  the  real  contract  In  be- 
tween them,  recovery  may  be  had  upon 
the  note  of  the  wife  made  to  the  husband 
as  a  mere  conduit,  and  by  him  Indorned  to 
the  other  party  to  the  contract.  In  the 
first  of  these  cases  Mrs.  Drake  had  execut- 
ed ber  note  payable  to  and  indorsed  by 
her  husband.  The  defense  was  that  the 
note  was  given  for  a  slave  sold  to  the 
d^endanta,  which  at  tbe  time  of  the  sale 
was  inflicted  with  an  Incurable  disease 
known  to  the  "seller. "  The  court  said; 
"The  record  does  not  show,  nor  Is  It  pre- 
tended, that  Mrs.  Drake  was  separated  In 
property  from  ber  husband;  that  tbe 
purchase  was  for  her  Individual  account 
and  benefit;  or  that  the  husband  Indorsed 
the  note  only  as  her  surety,  to  pay  a  debt 
of  her  own.  Under  tbe  pleadings,  we  are 
bound  to  presume  that  the  purchase  was 
made,  and  the  note  given,  on  account  of 
the  community ;  If  so.  the  wife  cannot  bind 
herself  Jointly  with  her  husband  for  a  d^t 
contrarted  daring  the  marriage,  either  as 
a  drawer  or  Indorser  of  a  note.  Petltpaln 
r.  Palmer,  was  upon  a  similar  Instrument, 
and  the  court  held  that  the  wife  was  not 
liable.  To  the  contention  of  counsel  in 
argument  that  the  contract  was  one  of 
suretyship  entered  into  by  the  basband 
for  tbe  wife,  under  the  form  of  an  accom- 
modatlun  note  with  blslndorsementtbere- 
on,  the  court  replied:  "If  this  be  aTalla- 
ble.  It  oaght  to  have  been  alleged  and 
proved."  "Tbe  wife's  Identity  Is  so  com- 
pletely merged  In  the  husband's  that  she 
can  no  more  contract  with  blm  than  with 
a  stranger.  Therefore  the  drawing  or  in- 
dorsement of  a  bin  or  note  by  a  husband 
to  his  wife  Is  void,  and  she  cannot  sue  up- 
on It  either  In  his  life-time,  or  against  his 
executor  after  his  death.  But  tbe  hus- 
band may  indorse  it  to  her  In  order  that 
she  may  he  the  mere  conduit,  and  indorse 
It  over  to  another  party,  the  whole  trans- 
action being  regarded  as  the  husband's." 
1  Daniel.  Neg.  Inst.  5  241 ;  Slawson  v.  Lor- 
Ing,  6  Allen,  840.  And,  though  prima  facie 
such  note  Is  a  nullity,  she  may  be  charged 
on  It  byevldence  allandethat  it  was  given 
in  her  separate  business.  1  Daniel.  Neg. 
Inst.  9  248;  Bank  v.  Miller,  68  N.  y.6S9i 
Hardin  t.  Felan.  41  Miss.  112. 


Tbe  second  assignment  of  error  is  upon 
the  action  of  tbe  court  upon  admitting  In 
evidence  so  much  of  tbenotarlal  certificate 
of  protest  as  stated  that  the  notary  had 
given  notice  of  protest  to  the  maker  and 
indorser  or  the  protested  bill.  Without 
determining  whether  the  admission  of  this 
evidence  was  or  was  not  erroneouH.lt  Is 
sufficient  to  say  that  no  reversible  error  Is 
shown.  Tbe  deposition  of  the  notary 
was  taken,  and  the  fact  that  notice  was 
given  Is  so  abundantly  proved  that  the 
mere  aduilsston  of  other  incomi>etent  evi- 
dence to  establish  the  samefact  would  not 
cause  a  reversal.  In  truth,  no  serlona 
controversy  seems  to  have  been  made  on 
the  trial  that  some  notice  was  given;  tbe 
real  contention,  so  far  as  notice  was  in- 
volved, was  as  to  the  sufficiency  of  that 
given.  No  eRort  was  made  by  the  plain- 
tiffs to  prove  that  notice,  other  than  that 
stated  In  tbe  notarial  certificate,  was 
given,  which  consisted  of  a  copy  of  the  dis- 
honored bill  of  exchange,  and  a  declara- 
tion by  tbe  notary  that  he  had  presented 
the  original  "at  the  storeof  L.  Wltkowskl, 
and  demanded  payment  thereof,  which 
was  refused;  reason,  out  of  the  city." 
Whereupon,  etc.  It  is  contended  that  the 
notice  should  have  contained  all  the  facts 
constituting  .presentment  and  demand, 
and  that  that  given  was  fatally  defMtlve 
In  not  showing  to  whom  presentment  was 
made.  It  wus  held  In  Routh  v.  Robert- 
son. 11  Smede8&  M.  382,  that,  whore  tbe 
notice  of  dishonor  was  such  that  Its  legal 
effect  of  what  was  stated  to  have  been 
done  would  release  the  indorser,  tbe  notice 
was  iusafflclent.  In  that  case  the  notice 
stated  presentment  and  protest  on  the 
26th  of  March  of  a  bill  of  exchange  not  due 
until  the  29th.  The  legal  effect  of  this 
would  have  beento  discharge thelndorser. 
and  since  the  notice  stated.  In  effect,  that 
be  had  been  discharged,  It  was  held  that 
It  could  not  be  proved  that  tbe  preseo^ 
ment  and  protest  were  In  tact  on  the  29tb, 
In  Cbewning  v.Oatewood,  6  How.  (Ulss.) 
552,  and  Rowan  v.Odenbelmer,5Smede8  ft 
M.  44,  It  was  held  that  notice  sufficient  to  In- 
dicate clearly  that  the  paper  had  been  pre- 
sented and  dishonored,  and  that  the  hold- 
er looked  to  the  Indorser  tor  Its  payment, 
was  sufficient.  In  Chewning  v.  Oatewood 
tbe  court  said;  "It  has  uniformly  been 
held  that  no  particular  form  of  notice  la 
necessary;  and  chough  It  be  Irregular,  or 
even  vary  In  some  particulars  from  the 
true  state  of  the  facts,  yet  if  it  be  sufficient 
to  put  tbe  party  upon  Inquiry  It  Is  good. " 
2  Amer.  &  Eng.  Enc.  Law,  p.  410.  note  1. 

On  the  trial  ol  tbe  cause  the  notarial 
certificate  ol  protest  was  Introduced,  and 
the  deposition  of  tbe  notary  was  altio 
taken  and  read  In  evidence.  In  fact,  the 
notary  was  three  times  examloed.  On 
his  first  examination  he  stated  that  on 
the  day  of  the  maturity  of  tbe  bill  he  took 
it  to  the  place  of  business  of  the  aci:eptor, 
which  he  thought  was  onlAwrence  street, 
and  demanded  payment,  and,  being  an- 
swered that  the  acceptor  was  oat  of  the 
city,  he  protested  the  bill,  and  gave  no- 
tice to  tbe  parties.  On  bis  second  exami- 
nation he  stated  that  at  the  time  itf  the 
protest  the  place  of  business  of  tbe  ac- 
ceptor was  the  Star  Boot  ft  Shoe  Stor^ 
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USSLawmee  street,  and  tbat  oreaent- 
ment  waa  made  to  Mr.  Jules  Wltkowakl, 
tbe  aon  of  the  acceptor.  The  deposUloua 
tA  MTeral  parties  were  taken  by  the  ds- 
tandant  fColsR  to  abnw  ttaat  at  the  time  of 
tbe  protest  aoothvr  paraoD  was  eoodaet- 
iDg  business  at  1526  Lawrence  street,  and 
that  the  acceptor  was  then  in  business 
ou  Champa  street;  also  that  Jules  Wlt- 
kowakl was  at  that  time  not  engaged  bj 
his  father,  bnt  was  Uoina;  boslness  for 
himself  on  Sixteenth  street.  The  dep- 
osition of  the  notary  was  then  taken 
a  "ttilrd  time,  and  be  explained  that 
his  second  depositlua  wae  hastily  pre- 
pared by  the  officer,  by  whom  It  waa 
taken,  from  notes  turnlsbed  by  him.  and 
that  he  supposed  his  answers  as  written 
down  only  stated. aa  be  intended  to  state, 
that  bis  Impression  was  that  the  place  of 
boalneas  01  Witkowskl  was  on  Lawrence 
street,  and  that  he  thooffbt  presentment 
bad  been  made  to  Jules  Wltbowskl. 
On  this,  his  final  testimony,  he  stated  that 
very  many  pieces  of  paper  were  protested 
by  him,  and  that  It  was  Impoaaibfe  for  him 
at  so  long  a  time  to  speak  with  nbsolnte 
certainty  as  to  when  and  to  whom  i»e- 
senCment  had  been  made,  but  that  nn- 
doabtedly  he  had  at  the  time  presented 
the  paper  at  the  proper  place  and  to  the 

firopur  person.  It  affirmatively  appears 
rom  the  evidence  of  the  acceptor  blmself 
that  at  the  time  of  the  protest  he  waa  In 
tact  ont  of  the  city,  and  to  this  extent  hia 
efldence  corroborates  the  testimony  of 
the  notary.  The  coart  Instmeted  the 
lary  for  the  defendant  that  It  devolved 
on  the  plaintiffs  to  prove  presentment, 
and  demand  of  payment  at  the  proper 
place  of  business  of  the  acceptor,  and  de- 
mand upon  him  or  his  representative,  and 
by  its  verdict  the  Jury  has  found  that  snch 
was  made.  We  cannot  say  that  the  ver- 
dict Is  not  supported  by  the  evIdeDce. 
Ttae  notarial  act  was  evidence  of  the  fact 
that  presentment  had  been  made  Ui  the 
manner  stated, /.  e.,  at  the  place  of  boai- 
ness  of  tbe  acceptor,  and  thoagb  the 
officer,  as  a  matter  of  preeantlon,  sbould 
have  noted  at  the  time  to  whom  present- 
ment was  made,  fala  failure  su  to  do 
does  not  tnvalldete  hta  act  If,  as  matter 
of  fact.  It  was  presented  to  the  represent* 
atlre  of  the  acceptor.  In  Rowan  t.  Oden- 
belmer  tbe  Indoraer  lived  In  tbe  same  city 
with  the  maker,  and  personal  notice  of 
dishonor  was  necessary.  The  notary  was 
examined  as  a  witness,  and  stated  that 
be  bad  left  tbe  notice  at  tbe  store  of  the 
Indorser,  but  could  not  remember  with 
whom.  There  was  a  verdict  and  Judgment 
for  the  plaintiff,  which  the  coort  refused 
to  diatarb,  and  which  on  appeal  was  af- 
firmed. The  decision  In  Dackert  v.  Van 
Lllienthal.  11  Wis.  66.  cited  In  the  notes  to 
Dupre  V.  Richard,  48  Amer.  Dec.  214.  and 
relied  on  by  counsel  for  appellant  as  aa- 
ttaorlfy  for  the  proposition  that "  the  pro- 
teat  should  show  tu  whom  tbe  bill  was 

Ereaented,  and.  If  It  dora  not.  It  will  not 
Ind  the  indorser,"  waa  disapproved  In 
Wallace  r.  Crilley.  46  Wla.  577,  1  N.  W. 
Hep.  801,  and  declared  to  be  dictam  to  tbe 
extent  that  It  announced  tbe  rule  now 
tfmtended  for.  Aa  we  bare  said,  the  no- 
tarial certlfle\te  was  evidence  of  present- 


ment at  the  usual  place  of  business  <rf  the 
acceptor,  and,  be  being  not  found,  it  waa 
aufflcient  to  demand  payment  of  any  one 
having  apparent  authority  to  act  for  him. 
We  cannot  say  that  the  vwdlet  of  the 
lory,  by  which  It  tai  aettled  this  was  done. 
Is  not  supported  by  competent  evidence 
from  which  the  inference  flows.  Tbe  Jads- 
ment  la  affirmed. 


BCOTT  Bt  «/.  V.  FRAMCn  TAHDiaRlFT  SHOI 

Co.  0t  «/. 

(Supreme  Court  of  UiaittlppL   De&  14, 1S81.) 

JuBT— Tbui.  m  Equttt  Court— ConsTiTimoiiAL 
La.v— FBACDULBirr  AMtMTntmm. 

1.  Code,  I  ISiS,  relstlns  to  chanoery  courts, 
provide*  that "  the  uud  cooite  ibail  have  lurUdi^ 
tlon  of  billi  exhibited  by  creditors,  who  have 
not  obtalaed  Judgment  at  law,  or,  havlnc  ]ad^ 
ments,  have  not  had  exeootlons  returned  oaaatia- 
fled,  to  Mt  aside  tranduleDt  coovsyanees  of  prt^ 
erty,  or  other  derioeB  reaortad  to  lor  the  porpose 
of  hlndflrtnff,  delaying,  or  defrauding  uredltwa, 
and  may  subject  the  property  to  the  satl»faotlon 
of  the  demand  of  such  creditors,  as  U  complain- 
ant bad  a  Judgment  and  ezeootlon  thereon  re- 
turned,  'No  property  found.***  field,  that  a  de- 
cree letting  aside  an  assignment  on  tbe  oomplaint 
of  creditors  who  bad  not  obtained  Jodgmrats  at 
law  would  not  be  disturbed  oa  the  ground  that  It 
violated  Const,  art  1.  $  19,  wbloh  declares  uat 
*'the  right  of  trial  ^JniT  shall  remain  invio- 
late, *  afnoe  Const.  180£  1 147,  expressly  provides 
that  "no  Judgment  or  discree  la  any  cnaacarr  or 
circuit  court  rendered  in  a  civil  oauae  shall  be 
reversed  or  annnlled  on  the  around  of  want  of 
Jorisdiotion  to  render  aaid  Jnagment  or  decree, 
from  any  error  or  mistake  as  to  whether  the 
cause  in  which  it  was  recdered  was  of  equity  or 
common-law  Jurisdiction.  ** 

8,  An  assignor  preferred  bis  mother  on  se- 
oountofan  alleged  Indebtedneas  for  borrowed 
money.  The  mother  refused  to  testify  about  tbe 
money,  and  how  tbe  debt  arose.  The  testimony 
nt  the  asslgoar  about  the  indebtedness  was  very 
general.  There  was  a  preteranoe  to  an  aunt  Ibr 
"buTowed  mmMy,"  which  proved  to  bare  been 
for  a  debt  due  from  the  father  of  the  assignn', 
for  which  the  latter  gave  bis  own  note  in  some 
settlement  of  the  fstner's  estate,  which  settle- 
ment  waa  obseora^  and  not  clearly  explained. 
The  preferences  to  rslstlons  were  nearly  enough 
to  ezosust  the  estate.  Just  before  the  assign- 
ment the  assignor  gave  a  mortgage  on  certain 
real  estate  to  secure  a  fee  to  bis  attorney,  who 
agreed  to  draw  up  a  deed  and  defend  the  assignor 
in  any  suit  Inrought  against  him  In  regard  to 
the  assignment,  field,  that  the  assignment  was 
properly  set  aside. 

Appeal  from  chancery  court,  Noxabee 
county;  T.  B.  Qrahah.  Obancellor. 

Action  by  the  Francis  VaudeKrift  Shoe 
Company  and  others  against  T.  F.  Scott 
and  others  to  set  aside  ao  assignment  oo 
the  ground  of  fraud.  Decreefor  complain- 
ants. Defendants  appeal.  Affirmed. 

A.  C.  Bogle  and  w,  H.  Bogle,  for  appel- 
lants. B/piss  A  Stvag,  tar  appeileea. 

CooFEK,  J.  On  tbe  4th  day  of  April, 
1890,  T.  F.  Scott,  a  mercbantat  Cooksvllte 
In  this  atate,  made  a  deed  f*f  asstgnment, 
with  preferences,  for  the  benefltof  bis  cred- 
itors. On  the  7th  day  of  April,  LInkaalf  St 
Strauss,  A.  Q.  Levy  ft  Co.,  Richardson 
Broa.  ft  Co.,  Block  ft  Newberger,  Flash, 
Preston  &  Co.,  Malooe,  Chapman  ft  Co., 
Vanvleet  ft  Co.,  creditors  of  said  Scott, 
sued  ont  writs  of  attachment  against  him, 
which  were  levied  upon  the  goods  ta  tha 
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bandB  €/t  liong,  asslKnee;  said  writs  of  at- 
tachment beiag  retoriiable,  and  were  re- 
turned, to  the  circuit  court  of  Noxubee 
county.  On  the  IStli  ot  September,  1890. 
the  FranclH  Vandegrift  Shoe  Company, 
DarlB,  Marshall  A  Co.,  Burney,  Cava- 
nangb  &  Long,  Marjc,  Rothenbergh  &  Co., 
T.  G.  Bush  &  Co.,  D.  A.  Shalein  &  Co.,  and 
Mrs.  Lillian  C.  Madison,  administratrix  nt 
James  E.  Madison,  creditors  ol  said  Scott, 
exhibited  their  bill  In  this  cause  lo  the 
chancery  courtofNnxubee  county,  in  their 
own  behalf  and  in  behalf  of  ull  other  cred- 
itors vrho  should  join  therein,  attacking 
as  fraudulent  and  void  the  assignment 
madn  by  Scott  to  Long,  and  seeking  to 
subject  the  property  thereby  conveyed  to 
tne  payment  of  their  debts  against  Scott. 
After  the  bin  in  chancery  had  been  U led, 
the  creditors  above  named,  who  bad  at- 
tached at  law,  asked  to  be  made  parties 
pomplalnant  thereto,  and  that  their  ac- 
tions at  law  should  be  stayed  until  the 
final  determination  of  the  equity  cause,  In 
which,  as  they  averred,  the  rights  of  all 
parties  could  be  flually  disposed  of  with- 
out the  expense  incident  to  the  actions  at 
law.  The  court,  over  the  objection  at  the 
defendants,  permitted  these  creditors  to 
|oln  In  the  bill.  Thi*  goods  assigned  by 
Scott  were,  under  the  direction  of  the 
court,  sold  by  a  receiver  appointed  in  this 
cause,  and  from  the  sale  a  fund  of  91,500 
has  been  realized.  The  value  of  the  other 
property  assigned,  lands  and  cboses  in  ac- 
tion, added  to  the  fund  now  In  hand,  will 
be  less  than  the  debts  due  by  Scott;  and 
It  Is  not  pretended  that  under  any  clrcnm- 
Btances  there  can  be  a  residuum  to  be 

Enid  to  him.  Scott,  the  assignor,  and 
otig,  the  assignee,  in  the  deed,  are  made 
defendants  to  the  bill,  as  are  also  A.  C. 
Bogie,  whose  connection  with  the  contro- 
versy will  he  hereafter  stated,  and  one  J. 
P.  Long,  who  had  bought  the  goods  as- 
signed from  the  assignee  l>efore  the  bill 
was  filed,  but  who,  liavlog  confessedly 
paid  no  part  of  the  purchase  price.  Is  not 
affected  by  the  decree  finally  made. 

The  first  errors  assigned  are  to  the  Juris- 
diction of  the  court.  It  is  said  that  the 
court  had  no  Jurisdiction  of  the  contro- 
versy as  presented  by  the  Mil  of  the  orig- 
inal complainants,  because  none  of  them 
had  secured  a  Judgment  at  law  against 
the  debtor  Scott;  and,  secondly,  that  it 
had  no  Jurisdiction  on  the  petition  of 
those  creditors  who  had  attached  at  law 
for  their  demands,  for  the  additional  rea- 
son that,  the  circuit  court  having  taken  Ju- 
risdiction at  the  Instance  of  these  credit- 
ors, the  drtendant  was  entitled  to  hare 
the  controTersy  with  these  creditors  there 
settled.  The  Jurisdiction  of  the  court  of 
chancery  to  entertain  bills  ot  this  charac- 
ter at  the  instance  ot  creditors  who  hare 
not  recovered  Jndgments  at  law  rests 
apon  the  provisions  of  sections  1848,  1844, 
and  1846  of  the  Code,  which  are  as  fol- 
lows: "Sec.  1843.  The  said  courts  shall 
bave  Jurisdiction  of  bills  exhibited  bycred- 
Itors  who  have  not  obtained  Judgments 
at  law,  or,  having  Judgments,  hare  not 
had  executions  returned  unsatisfied,  to  set 
aside  fraudulentconveyances  of  property, 
or  other  devices  resorted  to  for  the  pur- 
pose of  hindering,  delaying,  or  defrauding 


creditors;  aud  may  subject  the  property 
to  the  satisfaction  of  the  demand  uf  such 
creditors,  as  it  complainant  bad  a  Judg- 
ment and  execution  returned  thereon, '  No 
property  found.*  Sec.  1844.  Dpon  such  bill 
a  writ  of  sequestration  or  Injunction,  or 
both,  may  be  issned  upon  like  terms  and 
conditions  as  such  writs  may  be  Issued  in 
other  cases,  und  subject  to  such  proceed- 
ings and  provisions  thereafter  as  are  ap- 
plicable in  other  cases  uf  such  writs.  Sec. 
1845.  The  creditor  In  such  cases  shall 
hove  a  lien  upon  the  property  described 
therein  from  the  filing  of  his  bill,  except  as 
against  bona  Ode  purchasers  before  the 
service  of  process  upon  the  defendant  In 
snch  bill."  It  is  Insisted  by  counsel  for 
appellants  that  theeie  sections  of  the  Code 
are  violative  of  section  12  ot  article  1  of 
the  constitution  of  this  state,  which  de- 
clares that  "the  right  of  trial  by  Jury  shall 
remain  inviolate."  It  Is  a  sufflclent  reply 
to  this  objection  to  say  that  the  decree 
was  made  after  the  adoption  of  the  con- 
stitution of  this  state,  which  became  oper- 
ative on  November  1,  1890,  and  that  by 
section  147  thereof  It  is  decla  red  that  "  no 
Judgment  or  decree  In  any  chancery  or  cir- 
cuit court  rendered  in  a  civil  cause  shall  be 
reversed  or  annulled  on  the  ground  of 
want  of  Jurisdiction  to  render  said  Judg- 
ment or  decree,  from  any  error  or  mistake 
as  to  whether  the  cause  In  which  it  was 
rendered  was  of  equity  or  common-law 
Jurisdiction."  The  contention  ot  appel- 
lants is  that  Jurisdiction  to  determine 
whether  or  not  Scott  was  debtor  to  the 
complainants  was  vested  In  the  circolt 
and  not  the  chancery  court,  and,  becaose 
it  was,  that  the  court  should  not  proceed 
to  the  determination  of  any  other  qnes- 
tlon  presented  in  the  cause.  This  la  pro- 
ctsely  the  case  covered  by  section  147  ot 
the  coustltution,  which  Is  a  complete  pro- 
vision, requiring  no  legislation  to  put  it 
In  operation,  bat  which  acts  aud  Is  uper^ 
atlve  by  reason  of  Its  own  declaration. 

The  next  question  presented  by  the  as- 
signment of  errors  is  whether  the  chancel- 
lor rightly  decided  the  assignment  to  be 
fraudulent  In  Us  character.  In  consider- 
ing this  question  it  becomes  necessary  to 
state  the  connection  of  the  appellant  Bo- 
gle with  the  assignment.  On  the  8d  day 
of  April,  Scott  applied  to  Bogle  to  pre- 
pare the  deed  of  assignment,  which  was 
afterwards  executed,  and  a  fee  of  $400  was 
agreed  upon  between  the  parties.  To  se- 
cure the  payment  ot  this  fee,  Scott  aud  bis 
mother  executed  their  notes  fur  the  sum 
fixed,  and  executed  a  mortgage  upon  cer- 
tain lands  owned  by  them  as  tenants  In 
common.  The  understanding  of  both 
Scott  and  the  attorney,  Mr.  Bogle,  was 
that  Bogle  should,  for  the  fee  fixed,  pre- 
pare the  deed  of  assignment,  and  should 
also  represent  Scott  In  maintaining  the 
assl;;nment  and  defending  any  suits  that 
might  be  brought  against  him.  On  the 
next  day  the  asf^lgnment  was  prepared 
aud  executed,  and  by  It  the  Interest  ot 
Scott  in  the  Innds  mortgaged  to  Bogle 
was  conveyed  to  the  assignee  as  part  ol 
his  estate.  The  preferences  declared  by 
Scott  In  the  assignment  were,  first,  about 
97,000  to  his  mother,  Mrs.  Nancy  Scott, 
evidenced  by  certain  promissory  notes. 
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the  debt  being,  as  stated  In  the  aseign- 
ment,  fur  borrowed  muney.  The  next 
preference  was  hi  favor  of  an  aunt  ol  the 
assignor,  for  $700,  also  stated  to  be  lor 
money  borrowed  from  her.  The  next  pref- 
erenco  wa?  lor  a  debt,  of  an  amount  not 
atatud,  due  from  the  assignor  to  bis 
nepbew,  T.  Scott.  Other  preferences  lor 
several  small  sums  were  then  given  to 
certain  other  creditors,  and  the  estate  re- 
maining was  to  be  distributed  equally 
among  creditors,  generally.  Mrs.  Nancy 
Scott,  the  mother  of  the  assignor,  was  ex- 
amined as  a  witness,  and  produced  the 
notes  given  her  by  her  son  lor  the  several 
sums  lor  which  she  was  preferred ;  but  be- 
ing Interrogated  as  to  the  circumstances 
under  which  the  debts  arose,  the  source 
from  wblcb  the  money  wae  received  by 
her,  and  generally  for  the  purpose  of  dis- 
crediting tfae  existence  of  the  claims,  she 
persistently  and  positively  declined  to  re- 
ply. Mr.  Scott  was  also  examined  as  a 
witness  in  reference  to  the  various  transac- 
tions from  which  his  alleged  Indebtedness 
to  his  mother  sprang;  and,  while  bestat* 
ed  tbat  he  owed  the  sums  for  which  she 
was  preferred,  be  was  unable  to  do  more 
than  make  the  most  general  and  Indefinite 
explanations  ot  the  circumstances  under 
which  the  obligations  were  Incurred.  The 
argument  of  appellants  Is  that  the  court 
below  did  not  believe  the  debt  to  MrH. 
Scott,  or  any  ol  theother  preferred  claims, 
to  bare  been  simulated,  but,  conatrnlnft 
the  mortgage  to  Bogle  and  the  deed  of 
assignment  as  one  Instrument,  avoided 
the  aaalgnment  as  fraudulent  in  law,  be- 
cause It  reserved  a  benefit  to  the  grantor 
In  the  assigned  property,  by  providing  fur 
the  payment  out  of  the  assigned  property 
of  the  fee  to  Bogle,  which  fee  was  to  be 
paid  blm  for  services,  In  part,  to  be  there- 
after rendered  for  the  aseiKnor.  It  la  said 
that  the  recitals  In  the  deed,  end  the  notes 
evidencing  the  debt  to  Mrs.  Scott,  are  at 
least  prima  facie  evidence  that  the  debt 
was  due;  that  Mr.  Scott  and  his  mother 
were  the  only  persons  examined  as  wit- 
nesses to  disprove  Its  validity,  and  that 
both  testifled  that  it  was  really  due; 
tbat  U  they  failed  to  respond  to  the  Inter- 
rogatories put  to  them,  and  failed  to  re- 
member, or,  if  they  remembered,  to  dis- 
close their  private  affairs,  out  of  which 
the  Indebtedness  arose,  such  failure  of 
memory  or  willful  refusal  to  reply  could 
not  do  more  than  impeach  the  crpdiblllty 
ol  the  witnesses:  that  complainants  took 
the  deposition  of  Mrs.  Scott  as  their  wit- 
ness, and  ff  she  refused  to  tell  all  she 
knew,  tfae  Affect  cannot  be  to  do  more 
than  to  discredit  her  testimony ;  tbat  to 
overturn  a  priwa  facie  catte  some  positive 
and  direct  evidence  Is  required,  and  so 
tbey  say.  If  the  chancellor  did  In  fact  find 
that  the  assignment  was  void,  because 
the  debts  to  Mrs.  Scott  were  simulated, 
such  finding  rests  upon  no  evidence  soffl- 
dent  for  Its  support. 

Taming  to  the  consideration  of  the 
other  phase  of  the  cause,— the  employ- 
ment ol  counsel  lor  luture  defense  of  tlie 
assignor  In  reference  to  assaults  made  up- 
on his  dlsposltlou  of  the  property,— >it  is 
argued  by  counsel  tbat  the  execotlon  of 
the  mortigage  was  a  separate  and  dis- 


tinct transaction. lawful  in  Itself,  or,  If  not 
the  full  extent  of  the  fee  secured  there- 
by, that  It  ought  not  to  be  held  to  vitiate 
the  assignment,  but  that  tbe  debt  secured 
should  be  abated  so  tbat  only  so  much 
should  be  charged  upon  tlie  property  as 
the  mortgagor  might  lawfully  have  bound 
it  Co  pay,  Tls.,  a  reasunable  fee  for  prepar- 
ing the  deed.  We  are  unable  to  say  that 
the  court  below  separated  and  distin- 
guished the  details  of  the  transaction  as 
it  Is  now  presented  by  coausel,  or  tbat  It 
should  have  done  so.  In  all  lha  parts,  and 
in  Its  entirety.  It  was  tbe  subject  of  In  vesti- 
gatlon.  To  fcay  the  least  ol  the  preferred 
debts  Co  Mrs.  Scott,  their umountand  con- 
sideration, and  the  circumstances  under 
which  tbey  are  Incurred,  are  presented  In 
a  very  suspicious  light.  When  to  this  Is 
added  that  the  debt  to  the  aunt  of  tbe 
assignor,  which  the  deed  recites  to  have 
been  incurred  for  borrowed  money,  is 
shown  to  have  been  a  debt  due  by  tbe 
father  of  tbe  assignor,  for  which  the  lat- 
ter gave  hie  own  note  In  some  settlement 
ot  the  father's  estate,  which  settlement  is 
obscure  and  not  clearly  explained,  and 
the  fact  that  the  other  preferred  debt  Is 
also  due  to  his  nephew,  and  when  to  this 
Is  added  the  further  fact  Chat  tbe  preferred 
debts  to  near  relatives  are  probably  suffi- 
cient to  exbnust  the  whole  estate  as- 
signed, and  then  consider  that,  in  the  act 
ot  making  the  assignment  for  the  pro- 
fessed benefit  of  all  creditors,  there  Is  fixed 
as  a  primary  charge  upon  the  land,  wblcb 
Is  a  part  of  tbe  uHSlgued  property,  a  fee 
to  secure  the  services  of  coausel  In  defend- 
ing the  assignor  against  the  assaults  of 
dissatisfied  creditors,  it  becomes  apparent 
tbat  tbellne between un  assignment  fortfae 
benefit  of  creditors  and  one  lor  the  benefit 
of  the  debtor  Is  practically  obliterated,  U 
tbe  one  under  consideration  Is  sustained. 
We  are  thertilore  of  opinion  that  tbe  de- 
creeof  tbe  court  Is  correct,  andltls  accord- 
ingly affirmed. 

(»  Fla.  S68) 

Seldrn  et  al.  v.  Citt  of  Jacksonvillb. 

{Supreme  Comt  of  FloTida.    Deo.  22, 1891.) 

Bmikkkt  BoiuiiT— CoHFBHUviOH— Riear  ov  Ac- 
cess TO  Fkbhibbs. 

1.  The  guaranty  of  a  oonBcttutiim  tbat  private 

property  sball  not  be  "taken"  or  "approt^ated" 
wltJiOQt  compensation  does  not  extend  to  mere 
oonsequentlal  damages  resnlting  to  property 
abutting  on  a  street  from  a  cban^  of  grade  of 
tbe  street,  or  other  Improvement  thereof  not  con- 
Btitutlng  a  diversion  of  the  street  from  street 
parposes,  by  municipal  authorities  acting  within 
the  scope  cut  their  charter  powers,  bnt  only  to  a 
trespass  npon  or  physical  Invasion  of  the  abut- 
ting  property. 

2.  the  provisions  of  the  constitution  of  1886, 
that  private  property  shall  not  be  "taken"  with- 
out fust  oompenaadoQ,  (section  12,  Declaratfim 
of  Bights;}  tbat  the  legislatnre  may  provide  for 
tbe  drainage  of  the  land  of  one  person  over  or 
through  that  of  another  upon  lost  compensation 
therefor  to  the  owner  of  the  land  over  which  such 
drainage  is  had;  and  that  no  private  property 
nor  right  of  way  shall  be  "appropriated"  to  the 
use  of  any  corporation  or  IndiViduBl  until  full 
compensation  shall  first  be  made  to  the  owner, 
or  first  secured  to  him  by  deposit  of  money,  moh 
compeasatioQ  to  be  irrespective  of  any  benefit 
from  any  improvemeDt  proposed  by  sooa  corpo- 
ration or  Individ  Dal,  (sectfona  SS,  S9,  art.  16,>— 
do  not  of  themaelves  render  a  munlolpallty  liable 
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tmmere  oonseciTiential  dsmafcfl*  reBoltingto  prop- 
erty abattlog  on  a  street  from  the  lawful  onanse 
of  grade  or  other  authorized  inaprorement  of  the 
street  br  the  municipality. 

8.  Upon  the  voluntary  dedication  of  land  to 
the  porposea  of  a  street,  it  becomes,  to  the  ex- 
tent that  it  is  Qecessary  to  be  used  for  a  street, 
the  property  of  the  people  of  the  state;  and  the 
dedicatloa  carries  with  it  the  continning  power 
to  change  Its  grade,  or  otherwise  improve  It,  in 
so  far  as  such  improvements  are  for  street  pur  - 
poses.  This  power  mav  be  delegated  by  the  leg- 
islature to  a  muDloipality  as  one  of  its  govern- 
mental agencies,  and  to  the  exercise  of  these 
powers  the  fee  of  the  owners  of  abutting  lots  in 
the  street  to  its  center  Is  at  all  times  snbjeot. 

4.  There  are  Inoldeot  to  the  ownership  of 
property  abutting  on  a  street  certain  property 
rignts  which  the  public  generally  do  not  possess, 
vu.,  the  rlf^t  of  egress  and  ingress  from  and  to 
the  lot  by  uie  way  of  the  street,  and  of  light  and 
air  which  the  street  affords.  These  Incidental 
rights  are,  under  a  constitutional  prohibition 
simply  against  the  "taking"  or  "appropriation" 
of  pilvate  property,  subordinate  to  me  right  of 
the  state,  or  of  anyduly-anthorlied  governmental 
agoncyaotlDg  for  It,  to  alter  a  grade  or  otherwise 
imraove  a  street  for  street  purposes,  ^e  orig- 
inal and  all  subsequent  purchasers  of  abutting 
lots  take  with  the  implied  understanding  that 
the  public  shall  have  the  right  to  improve  or 
alter  the  street,  so  far  as  may  be  necessary  for 
its  use  as  a  street,  and  that  they  can  sustain  no 
claim  for  damages  resulting  to  their  lots  or  prop- 
erty from  the  improvement  or  destruction  of 
BQon  Incidental  rights  as  a  mere  consequence 
from  the  lawful  use  or  Improvement  of  the  street 
as  a  highway. 

5.  The  ereotion  by  a  manlcipal  government 
within  the  limits  of  a  street,  and  for  street  pur- 
poses, and  under  street  condli^ons  losti^lng  it, 
of  a  viaduct  for  the  purpose  of  cmanging  the 
grade  of  the  street,  and  in  the  ezerciw  of  its 
power  to  change  such  gradas,  is  not  a  "taking" 
or  *'ai^Topriation"  of  private  '  property,  within 
the  oonstftntional  guaranty  against  such  taking 
or  amiropriatlon,  even  though  the  abutting  own- 
ers' rights  of  ingress,  egeeae,  light,  and  air  are 
destroyed  thereby;  nor  is  this  result  of  law 
changed  by  the  mere  fact  that  other  corporate 
bodies  than  the  muniolpality  have  contributed  to 
the  ezpenae  of  the  erection  of  the  viaduot. 
Whether,  however,  it  would  not  be  a  diversion 
of  fhe  street  from  the  steeet  purposes,  and  a 
"taking"  and  "appropriation"  for  which  com- 
pensauon  most  be  made,  if  the  necessity  for  :^e 
viaduct  was  created  by  railroad  tracks  crossing 
the  street,  not  presented. 

(SyUabua  by  the  Court.) 

Appeal  from  circuit  court,  Duval  coan- 
ty;  Jambs  M.  Bakeb,  Judge. 

SnU  by  Georsre  iSelden  aad  others  for  an 
iDjonctloD  to  reatrain  the  city  uf  JackeoD- 
vllle  from  ereetlng  a  viaduct  lor  the  por- 
poae  ot  chauglug  the  grade  of  a  certain 
street.  From  an  order  denying  theappll- 
eattoD  plalntllfa  appeal.  Affirmed. 

A.  W.  Coeknll  A  8on^  for  appellants. 
W.  B.  Touag  and  J,  M.  Baira,  for  appellee. 

Ramey,  C.  J.  The  last  clanee  in  the 
twelfth  eectlon  ol  the  declaration  of  rights 
of  our  cunstltntlon  la:  "Nor  shall  private 
property  be  taken  without  Just  compen- 
sation. *  This  is  not,  however,  the  only 
provision  of  that  Instrument  relating  to 
the  exercise  of  the  right  of  eminent  do- 
main. There  are  two  sections  in  the  "Mis- 
cellaneous Provisions,"  or  sixteenth  artl- 
ele,  which  read  as  follows: 

"Sec.  28.  The  legislature  may  provide 
tor  the  drainage  of  the  land  of  one  person 
orer  or  through  that  <il  another,  apou 


Just  compensation  therefor  to  the  owner 
of  the  land  over  which  sacb  drainage  Is 
bad. 

"  Sec.  S9.  No  private  property  nor  right 
of  way  shall  be  appropriated  to  the  use  of 
any  corporation  or  Individual  until  full 
compensation  shall  be  first  made  to  the 
owner,  ur  first  secured  to  him  by  deposit 
of  money;  which  compensation,  Irreapect* 
ive  of  any  beneflt  from  any  tmprovement 
proposed  by  sucb  corporation  or  lodlvld- 
nal,  shall  be  ascertained  by  a  jury  of 
twelve  men.  In  a  court  of  competent  Juris* 
diction,  as  shall  be  provided  by  law." 

It  cannot  be  denied  that  the  almost  uni- 
form course  of  de<^l8ion  has  been  that  a 
municipal  government  was  not  liable  for 
any  consequential  damages  resulting  to 
dwelling  lots  from  an  authorised  or  law- 
ful change  of  grade  of  the  street  by  the 
municipal  antfaoritles,  where  the  tionsUtu- 
tional  provision  obtaining  has  been  like 
that  of  onr  declaration  of  rights:  "Nor 
shall  private  property  be  taken  without 
just  compensation. "  Such  seems  to  have 
been  this  court's  nnderstaudlng  oftbe  law 
20  years  ago,  as  Is  shown  by  Dormao  v. 
City  of  Jacksonville,  13  Fla.  5S8. 

The  meaning  given  by  the  courts  and 
commentators  to  the  words  **  taken "  or 
"appropriated,"  as  used  In  such  a  provis- 
ion. Is  that  there  must  be  a  trespass  upon 
or  a  physical  Invasion  of  tbe  abutting 
property,  to  bring  municipal  antboritles 
within  the  constitutional  {wohlbltion,  so 
long  aiB  such  antboritles  keep  within  the 
scope  of  their  powers  In  using  or  improv- 
ing the  street.  If  tbey  do  no  Illegal  act, 
as  by  creating  a  nuisance,  or  do  not  ap- 
propriate tbe  street  to  other  than  street 
purposes,  or  do  not  Invade,  or  do  physical 
Injury  to,  tbe  abutting  property,  there  Is, 
In  tbe  abeence  of  negligence,  or  of  the 
want  of  due  skUI  and  care  In  making  Im- 
provements, (which  negligence  or  want  of 
cni-e  or  skill  may,  of  Itself,  be  a  ground  of 
corporate  responsibility  for  damages,)  no 
liability  to  the  owners  of  such  property 
Tor  any  damage  resulting  from  a  change 
of  grade  or  other  Improvement  in  the 
street  madn  by  the  municipal  powers  for 
the  convenience  or  beneflt  of  the  public  In 
using  the  highway  as  such.  Tbe  volun- 
tary dedication  of  the  street  as  a  highway 
creates  certain  rights  In  tbe  public;  the 
land  so  dedicated  becomes,  to  the  extent 
that  It  Is  necessary  to  be  used  for  a  street, 
tbe  property  of  the  people  of  tbe  state; 
and  the  dedication  of  It  to  such  purpose  car- 
ries In  this  country,  as  well  as  in  England, 
the  continuing  power  to  change  its  grade 
or  otherwise  improve  It,  In  so  far  as  such 
Improvements  are  for  street  purposes. 
This  power  may  be  delegated  by  the  leg^- 
lature  to  a  municipality  as  one  of  its  gov- 
ernmt^ntal  agencies,  and  to  the  exercise  of 
these  powers  the  fee  ofthe  abutting  owner 
In  the  street  to  ItB  center  Is  at  all  times 
snbject,  In  the  manner  ur  to  tbe  extent  In- 
dicated above,  under  a  constitution^  pro- 
rlslun  like  that  In  onr  bill  of  rights. 

In  some  cases  holding  these  views  there 
has  been  an  omission,  at  least,  to  notice 
any  distluction  between  the  rights  of  an 
iibutrlng  owner,  as  snch,  and  the  public 
generally.  In  ur  as  to  the  streets;  but 
there  cau  bc»  nu  doubt  that  there  Is  a 
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HnbstaDtlal  and  clearly-defined  dlnerence. 
Tbere  Is  loddent  to  abutting  property,  or 
It*  ownerBhlp,  ereo  where  the  abutter's 
lee  or  title  does  not  extend  totbe  middle 
€t  the  street,  bat  only  to  Its  bonndary, 
certain  property  rlKbts  which  the  public 
generally  do  not  poesess.  They  are  tlie 
right  ol  egress  and  Ingreds  from  and  to 
the  lot  by  the  way  ol  the  street,  and  the 
right  of  llgbt  and  air  which  the  street  af- 
fords. Viewing  property  to  be  uot  the 
mere  corporal  subject  of  ownership,  but 
as  b^g  all  the  rights  legally  incidental  to 
the  owuerehip  otsach  sublect,  which  rights 
are  generally  said  to  be  those  of  user,  ex- 
clusion, and  dlspuBitlon,  or  the  right  to 
use,  possess,  and  dispose  of,  (Lewis,  Etn. 
Dom.  S$  54.  66;  Dill.  Mun.  Corp.  S  5K7b; 
Cooiey,  Const.  Llm.  676,  676.)  we  are  satis- 
fied that  tbe  rights  Just  mentioned  are 
within  ttae  meaoiag  of  the  word  "proper- 
ty, "as  it  Is  used  In  this  constitutional 
prorislon.  These  Indden  tal  rlgh  ts  of 
property  are, under  a  eonstltutlonal  gaar- 
anty,  simply  against  the  "taking"  or  "ap- 
propriation" ol  property,  subordinate  to 
tbe  right  of  the  state,  or  any  duly-aathur- 
Ised  goTernmental  agi>ncy  acting  for  It, 
to  alter  the  grade  or  otherwise  Improve 
ttae  streets  lor  street  purposes.  An  orig- 
inal purchaser  of  an  abutting  lot,  and  all 
subsequent  purchasers,  take  with  tbe  Im- 
plied understanding,  or  as  tacitly  agree- 
ing, that  the  pnbllc  shall  have  the  rlghtto 
tbUH  Improve  or  alter  the  street  so  laraa 
may  be  necessary  for  Its  use  as  a  street, 
and  that  they  can  sustain  no  claim  lor 
damages  resulting  to  their  lota  or  proper- 
ty from  the  Impairment  or  destruction  uf 
such  incidental  rights,  as  a  mere  conse- 
quence from  tbe  nse  or  Improvement  of  the 
streets  as  highways.  Ohio  and  Kentucky 
alone,  of  all  tbe  coirts  of  this  country, 
taa-re  denied  socb  snttordlnatlon  of  these 
Incidental  rights  to  the  highway  rights  of 
the  pnbllc.  The  doctrine  of  the  courts  of 
the  other  states  and  of  the  Cnlted  States 
Is  that,  BO  long  as  there  Is  no  application 
of  the  street  to  purposes  other  tban  those 
of  a  highway,  or  no  diversion  of  It  from 
street  purposes,  any  changes  of  grade 
made  lawlally,  and  In  the  exercise  of  good 
teltht  or  not  maliciously,  or  for  tbe  pnr> 
pooe  of  doing  Injury  to  the  abutter,  is 
not  within  the  constitutional  Inhibition 
against;  taking  property  without  compen- 
sation, nor  tbe  basis  for  an  action  tor 
damages.  Lewis,  Em.  Dom.  {  96,  and  au- 
thorities cited  in  note;  Dorraau  v.  City  of 
JaeksouTlUe,  supra. 

Tbe  Ohio  doctrine,  as  summarised  by 
Lewis  In  his  work  on  Eminent  Domain, 
(pages  121, 122,  4  U8,)  gives  a  right  of  re- 
covery, not  only  under  tbe  circnmstances 
indicated  above,  but  also  where  one  builds 
to  an  established  grade,  and  it  is  changed 
to  his  damage;  or  where  one  builds  before 
a  grade  Is  established,  but  succeeds  In  an- 
ticipating the  grade  which  is  afterwards 
eatabllabed,  and  tbe  orade  alter  being  so 
astabllshedlschanKed;  or  where  one  bollds 
before  a  grade  Is  established,  and  after- 
wards an  unreasonable  grade  is  estab- 
lished. The  right  of  recovery  Is  based.  In 
the  later  cases  there,  upon  the  guaranty 
that  prirate  property  shall  not  be  taken 
for  public  QM  without  Just  compensation. 
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(Lewis,  Em.  Dom.  p.  122,)  and  the  prop- 
erty taken  la  spoken  of  in  these  cases  as 
tbe  right  of  acresa.  In  ttae  earlier  cases, 
however,  the  ground  of  the  decision  was 
thHt  of  natural  right  and  Justice.  Judge 
Dillon,  In  a  note  to  his  work  on  Municipal 
Corporations,  (pagel236.  fi  900, )  says,  of  the 
doctrine  obtaining  In  this  state,  that  the 
common-law  measure  of  the  liability  of 
municipal  corporations  has  been  designed- 
ly and  deliberately  carried  beyond  the 
llmltaestablMied  by  ttae  current  of  deds- 
1cm  elsewtaere. 

In  Kentucky,  In  the  case  of  Louisville  v. 
Mill  Co., 8  Bush,  416,  the  grade  of  tbe  street 
was  to  be  raised  12  feet  above  the  mill 
company's  lot  at  the  only  point  of  Ingress 
and  egress,  the  Improvement  entlrdy  clew- 
ing the  pass  way;  and  In  Bridge  Co.  v. 
Ffwte.  9  Bush.  264,  tbere  was  snfflclent 
space  left' between  the  appellee's  lot  and 
the  bridge  for  two  wagons  to  pass 
abreast;  and  In  the  former  tbe  abutting 
owner  was  held  entitled  to  relief,  on  the 
ground  that  there  was  a  taking  of  hie  pri- 
vate property,  an  tnterierence  with  his 
private  right  of  air,  light,  and  paasway, 
while  In  ttae  latter  rellel  was  denied,  as 
there  was  no  interference'with  tbe  private 
rights  of  the  appellee;  tbe  lessening  In  val- 
ue of  tala  lots  from  the  lawful  construction 
of  the  bridge,  and  tbe  avennes  leading  to 
It,  tielng  regarded  as  mere  consequential 
damages,  not  constituting  a  cause  of  ac- 
tion. See,  also,  Kemper  v.  Louisville.  14 
Bosh,  87:  Lewis,  Em.  Dum.  S  99;  2  Dill. 
Mun.  Corp.,note  to  page  1236,  S  990.  Both 
Judge  milon  and  Mr.  Lewis  treat  the 
Kentucky  doctrine  as  virtually  making 
tbe  extent  of  the  Injury,  and  not  tbe  fact 
of  injury,  the  basis  of  municipal  liability. 

The  provision  of  the  Kentucky  constitu- 
tion is:  "Nor  shall  any  man's  property  be 
taken  or  applied  to  public  usewlthont  the 
consent  ol  his  repreeentatlTes,  and  with- 
out Just  compensation  being  previously 
made  to  him. "   Art.  18.  5  14. 

In  Ohio  there  are  two  sections  on  the 
subject  In  the  constitution  of  1851.  They 
are  tbe  nineteenth  section  of  the  bill  of 
rights,  and  the  fifth  section  ol  the  thir- 
teenth, or  "CorporiitlonB,"  article,  and 
they  read  as  follows : 

"Private  property  shall  ever  be  held 
Inviolate,  but  subservient  to  the  public 
welfare.  When  taken  In  time  of  war  or 
other  pnbllc  exigency,  imperatively  re- 
qnlring  Its  Immediate  stdsure,  or  for  the 
purpose  of  making  or  repairing  roads 
which  shall  be  open  to  tbe  pnbllc  without 
charge,  a  eompenaatitm  shall  be  made  to 
the  owner  In  money;  and  In  all  other 
eases  where  private  jiroperty  shall  be 
taken  tor  public  use  a  compensation  there- 
lorsballbe  first  made  In  money,  or  first 
secured  by  a  dfposit  of  money;  and  sucb 
compensation  shall  be  assessed  by  a  Jury, 
without  deduction,  for  benefitu  to  any 
property  of  the  owner."  tSeelian  19,  art. 
1,**BIII  of  Blgbta.- 

"No  right  of  way  shall  be  appropriated 
to  ttae  use  of  any  corporfltlon  until  lull 
compensation  shall  be  ilrst  made  in  mon- 
ey, or  first  secured  by  a  deposit  of  money, 
to  the  owner.  Irrespective  of  any  benefit 
from  any  Improvement  proposed  by  such 
corporation;  which  compensation  shall 
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be  ascertained  br  a  Jury  of  twelve  men,  In 
a  conrt  of  record,  au  aball  be  preacribed 
by  law.**  Section  5,  art.  13.  •*Corpora- 
tlons. " 

The  courts  ol  Olilo  do  not  attempt  to 
anitain  their  peculiar  doctrine  npon  tbe 
theory  that  there  Is  anytbini;  exceptional 
in  the  constitution  of  tbat  state.  Tliey 
hold,  as  Indicated  above,  that  there  Is  a 
"taking**  ot  property.  As  mach  as  tbe 
decisions  o(  Oblo  have  been  dlscnssed  by 
other  courts  and  by  comment  a  toes,  there 
can  be  found  neither  In  those  discussions, 
nor  In  the  decisions  themselves,  any  sug- 
gestion that  the  Ohio  doctrine  is  referable 
to  anything  peculiar  In  tbe  coustitatlon 
of  tbat  state.  The  same  1b  trae  ot  tbe 
Kentucky  decisions. 

It  is  not  to  be  denied  tbat  much  bard- 
Bblp  bas  resulted  to  Individuals  in  their 
property  rights  from  time  to  time  from 
tbe  established  doctrine,  nor  have  the 
courts  failed  to  appreciate  these  hard- 
ships. In  O'Connor  v.  Flttaburgh.  18  Pa. 
St.  187,  a  case  in  which  tbe  city  authori- 
ties reduced  the  previously  establlBhed 
grade,  witb  reference  to  which  tbe  church 
of  the  plaintiff  bad  been  conBtructed.  and 
cut  down  tbe  street  17  feet  In  front  of  tbe 
church, Chief  Justice  Gibson, delivering  the 
opinion  nt  tbe  court,  said :  "  We  have  had 
this  cause  reargued  in  order  to  discover,  if 
possible,  some  way  to  relieve  tbe  plalutlH 
conslBtontly  witb  law;  but  I  grieve  to  say 
we  have  discovered  none."  Still  this  doc- 
trine has  been  so  firmly  established  as 
law,  based  upon  the  principle  of  the  rights 
of  tbe  state  hi  highways,  and  the  Immn- 
olty  of  Itself,  and  of  govemmentul  agen- 
cies acting  tor  It,  and  for  the  benefit  of  tbe 
people,  that,  notwithstanding  the  depart- 
ure of  tbe  Oblo  courts,  they  have  found 
themselves  unable  to  Ignore  or  change  It, 
thopgh  suggestions  have  at  times  fallen 
from  them  as  to  tbe  advisability  of  tbe 
law-making  power  doing  so.  These  sug- 
gestions, and  doubtless  a  growing  sense 
of  the  harsh  consequences  of  tbe  doctrine, 
have  led  to  not  only  legislative  action,  but 
also  to  changra  In  tbe  organic  law  of 
many  states,  aa  shown  by  the  conaClta- 
tlonB  of  F«insylvanla  of  1873.  and  that  of 
Alabama  of  1875.  by  which  it  Is  provided 
thuC  municipal  and  other  corporations, 
and  Individuals  Invested  with  the  privi- 
lege of  taking  private  property  for  public 
use,  shall  make  Just  compensation  for  the 
property  taken.  Injured,  or  destroyed ; 
"  *  *  and  tbat  of  Arkansas  ot  1874,  pro- 
viding tbat  private  property  shall  nnt  be 
"taken,  appropriated,  or  damaged;"  and 
those  ot  Illinois  of  1870,  West  Virginia  of 
1872.  MlsBouri  ot  1876,  Colorado  and  Texas 
of  1876.  Georgia  of  1877.  and  California  ot 
1879.  that  It  shall  not  be  "taken  or  dam- 
aged." The  purpose  and  tbe  effect  ot  this 
Jncroduction  of  the  words  "injured,"  "de- 
struyed."  or  "damaged"  was  to  vive com- 
pensation for  damages  often  resulting  to 
private  property  where  there  was  not  a 
"talcing"  of  tbe  property.  There  being  no 
taking  of  private  property,  and  conse- 
quently no  infraction  of  tbeconstUutional 
guaranty  against  taking  without  making 
Just  compensation,  there  were  yet,  as  Just 
intimated,  many  cases  In  which  damages 
»MaItod  to  property  ownera,  although  the 


works  or  Improvements  were  eoastltn- 
tlonally  uuttaorised  by  the  lawmaking 

power  of  a  state,  and  carefully  and  skill- 
fully executed  by  governmental  agencies. 
Such  damage,  not  being  occasioned  by 
any  illegal  or  wrong  act,  has  found  ex< 
preeslon  in  the  phrase,  dnmaam  absque 
iajariu.  It  has  also  become  the  custom 
to  speak  of  such  damages  as  "cunaequen- 
tial  damages,"  meaning  that  they  are 
simply  tbe  consequence  of  h  legal  act,  and 
tboreforeare  not  a  basis  of  recovery  In  the 
courts,  nor  ot  a  lawful  claim  for  compen- 
sation. It  seems  not  to  have  been  the 
purpose  ot  these  amendments  to  give  a 
right  of  recovery  tor  all  damaging  conse- 
quences, resulting  from  the  improvement, 
to  tbe  owner  of  the  property  affected,  but 
only  for  surh  aa  affect  physically  some 
right  ot  property  Incident  to  the  abutting 
property. 

This  Is  Illustrated  by  tbe  cases  ot  Ed- 
mundaon  v.  Kailroad  Co.,  Ill  Fa.Bt.  816,  2 
Atl.  Rep.  404:  Ballroad  Co.  v.  Llppincott, 
116  Pa.  St.  472,  9  All.  Bep.  871;  Chenter 
Co.  T.  Brower,  117  Pa.  St.  647. 12  AtL  Bep. 
577;  Ballroad  Co.  v.  Marehant,  110  Pa.  St. 
541, 13  Atl.  Bep.  690;  Ballroad  Co.  v.  Walsh, 
in  Fa.  St.  544, 17  Atl.  Bep.  186,— cited  by 
appellant's  counsel,  and  which  are  decis- 
ions under  tbe  new  provision  ot  tbe  con- 
stitution of  Pennsylvania,  referred  to 
above.  This  provision,  so  far  as  it  need 
be  given  now.  Is  as  follows:  "Municipal 
and  other  corporations,  and  Individuals 
invested  with  the  privilege  of  taking  pri- 
vate property  for  public  use,  shall  make 
Just  compensation  for  property  taken.  In- 
jured, or  destroyed  by  the  conatruetloo 
or  enlargement  of  their  works,  highways, 
or  Improvements,  which  compensation 
ahall  be  paid  or  secured  before  aueb  tak- 
ing, Injury,  or  destmcUon.*  The  first 
case  was  an  action  for  damages  done  to 
plalntiif's  buildings  and  land  by  negligent 
blasting  and  tbe  reckless  and  careless  con- 
struction ot  the  road  by  the  contractors. 
The  company  bad  been  given  tbe  right  to 
enter  and  construct,  and  did  not  enter  or 
construct  under  tbe  rigbt  ot  eminent  do- 
main. It  was  bald,  npon  tbe  tacts  of  the 
case,  that  tbe  company  was  not  liable  for 
tbe  negligence  ot  Its  contractor,  who  was 
exercising  an  Independent  employ  ment, and 
to  whom  the  maxim,  respondeat  superior, 
applied ;  and  tbat  a  railroad  company  to 
which  one  grants  the  right  to  enter  upon 
bis  land,  and  construct  a  road.  Is  not  lla- 
blefordamages  resulting  as  a  conseqoence 
of  the  company's  entering  and  construct- 
ing; and  that  the  above  provision  ot  the 
constitution  did  not  apply  to  damages 
resulting  from  carelessness  ornegllgenceln 
constructing  a  railroad.  "The  words 
'injured  or  destroyed,*  as  found  In  this 
section,  as  every  one  knows,"  says  the 
opinion, "  were  not  designed  to  change, 
alter,  or  limit  tbe  nutnre  and  ettSct  of  cor- 
porate contracts,  but  to  impose  on  those 
ha  vlng  the  rigbt  ot  eminent  domain  a  lla- 
bllity  for  consequential  damages  from 
which  they  bad  been  previouHly  exempt. 
*  *  *  To  create  a  liability  for  injuries 
of  this  kind,  and  to  make  corporations  re- 
sponsible (or  such  damages,  was  the  ob- 
ject, and  only  object,  of  the  section  under 
dlBcuBslon."  In  the  second  of  the  above 
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canea  (Ballruad  Co.  t.  Llpplncott)  a  rail- 
road cumpaDy  erected  od  Ite  own  lend  a 
vlnduct,  aad  operated  a  railroad  thereon; 
aud  It  was  taeld  ttiat  there  could  be  no 
recovery  for  damaKea  resulting  to  plain- 
tiff's property,  lyinjc  on  the  oppoeltts  Bide 
ol  tbe  bti-eet,  from  nolne,  aniobe,  and  dust, 
the  necesaary  consequence  of  a  due  opera- 
tion of  the  railroad,  no  portion  of  hia 
property  having  been  taken  or  used  In  the 
conatructiou  of  the  viaduct;  and  that,  ex- 
cept on  proof  of  Defl;ligence,  tbe  lawful  nse 
by  a  railroad  company  of  a  lawful  erec- 
tion, entirely  npon  ItB  own  property,  waa 
not  the  subject  of  daninx^  under  the 
above  section  of  the  constitution.  It  vaa 
said  by  the  court  that  none  of  the  plain- 
tlff'H  property  had  been  taken,  nor  any  of 
his  rights  inlrluged,  so  that  neither  by  the 
constitution,  nor  by  the  case  quoted, 
was  there  warrant  tor  his  contention; 
that  over  and  beyond  the  damage  which 
arises  from  tbe  taking  of  property,  wheth- 
er In  tbe  shape  of  land  or  a  right,  the  con- 
Btitatlon  imposed  on  corporations  a  di- 
rect responsibility  for  every  Injury  for 
which  a  natural  person  would  be  liable  at 
common  law;  and  that  this  was  held  In 
the  preceding  case,  but  that  b«yond  this 
theyconid  not  go.  Tbetbird  of  tbe  above 
cases  (Chester  Co.  v.  Brower)  Is  one  In 
which  the  county  erected  a  bridge,  with 
stone  abutments  and  piers,  on  a  street 
over  a  cresk  In  a  borough.  The  approach 
or  abntment  of  tbe  bridge  was  of  solid 
masonry,  and  extended  in  front  of  Brnw- 
er's  lot  and  honso.  It  Is  stated  that  tbe 
street  conld  do  longer  be  nsed  except  for 
travel  on  foot,  tbe  travel  now  passing 
over  the  approach  and  upon  the  bridge. 
The  conclusion  reached  was  that  the 
county  was  liable  in  an  action  on  tbe  case 
lortbe  consequentlaldaraages  to  the  prop- 
erty ;  and  this,  thoagh  the  legislature  had 
not  provided  a  remedy  to  enforce  tbe 
right  by  the  provision  of  the  constitution. 
"There  was,"  observes  the  opinion,  "no 
taking  of  tbe  property  of  the  plaintin  by 
the  county  for  tbe  purpose  of  cunntract- 
Ing  the  bridge.  •  •  •  The  claim  was 
for  consequential  damages  caused  by  tbe 
erection  of  tbe  abotraents  of  the  bridge 
some  loarteen  feet  above  the  grade  of  the 
street  tn  front  ct  the  plaintiff's  bouse.  It 
follows  that,  under  tbe  law  as  It  stood  at 
and  prior  to  the  adoption  uf  the  constitu- 
tion, he  would  have  been  without  reraeuy. 
Strutbers  v.  Railroad  Co.,  87  Pa.  St.  282. 
and  cases  there  cited.  Tbe  constitution 
of  1874  made  a  radical  change  In  the  law 
as  regards  consequential  damages."  In 
tbe  fourth  case,  (Railroad  Co.  v.  Mar- 
chant.)  in  which  the  facts  were  quite  sim- 
itar to  those  In  the  second  case,  tbe  decis- 
ion was  that  the  mischief  which  the  con- 
stitutional convention  bad  before  it  in 
adopting  tbe  above  section  was  the  want 
ol  a  remedy  under  previous  constitutloos 
to  obtain  compensation  when  property 
was  Injured  or  destroyed  In  the  construc- 
tion or  enlargement  of  corporate  works, 
though  no  portion  of  it  was  actually 
taken  by  the  corporation;  aud  that  tbe 
remedy  provided  tbereby  to  secure  Just 
compensation  by  corporations  for  proper- 
ty "Injured  or  destroyed"  has  relation  to 
Injuries  which,  though  proi>erIy  termed 


"coneeqiientlal,"  are  yet  to  be  nnderstood 
as  confined  to  snch  Injuries  to  one's  prop- 
erty as  are  actual,  positive,  and  visible, 
and  are  the  nnturul  and  necessary  results 
of  the  original  construction  or  enlarge- 
ment of  Its  works  by  a  corporation,  and 
ol  such  certain  character  that  compensa- 
tion therefor  may  be  ascertained  at  the 
time  the  works  are  being  constructed  or 
enlarged,  and  paid  or  secured,  as  provided 
In  tbe  constitution  In  advance;  that  a 
railroad  corporation  wblch  has  construct- 
ed Its  railroad  on  Its  own  property  In  a 
city,  without  taking  any  portion  of  an- 
other's property.  Is  not  liable  for  those 
Indirect  Injuries  which  are  the  result  mere- 
ly of  the  operation  of  Its  road  In  a  lawful 
manner,  and  without  negligence,  unskill- 
fulness,  or  malice;  that  the  provision  was 
not  intended  to  Impose  on  corporations  i< 
liability  In  the  operation  of  their  works 
which  has  never  been  Imposed  on  Individ- 
uals. The  remaining  case  (Railroad  Co.  v. 
Walsb)  decides  that  where  a  railroad  is 
laid  down  upon  a  public  street,  and, 
though  at  grade.  Is  so  constructed  with 
reference  to  the  property  of  an  abutting 
owner  that  by  Its  operation  In  a  lawful 
manner  access  to  the  property,  If  not  cut 
off.  Is  rendered  dangerous,  tbe  company  Is 
liable  for  consequential  damages  under 
the  constitntlon.  The  distinction  bet  w*!en 
this  case  and  those  of  Llpplncott  and 
Marcbant  Is  that  In  the  latter  there  was 
no  injury  by  reason  of  the-constractton  of 
the  road,  whereas  here  it  was  the  direct 
result  of  tbe  construction ;  the  traek  being 
laid  close  to  tbe  curb-stone  on  the  side  of 
the  street  next  to  plaintiff's  property, 
with  tbe  effect  indicated.  See,  also,  Rail- 
road Co.  V.  Zlemer,  124  Pa.  St.  560, 17  Atl. 
Rep.  187.  The  case  cited  from  Alabama 
(City  Council  v.  Maddox.  89  Ala.  181.  7 
South.  Rep.  4SS)  holds,  under  a  constitn- 
tlonal  provision  similar  to  that  of  Penn- 
sylvania, omitting  the  words  **or  se- 
cured," that  the  liehlllty  of  a  municipal 
corporation  extends  to  all  cases  of  injury 
caused  by  grading  or  cutting  down  streets 
or  sidewalks,  without  regard  to  the  orig- 
inal dedication  or  condemnation,  or  to 
damages  paid  on  former  occasions;  the 
measure  of  damages  In  every  case  being 
the  dltf^nce  In  the  market  value  of  the 
propert3'  before  and  after  grading. 

There  Is  In  tbeae  Pennsylvania  and  Ala- 
bama decisions  nothing,  considering  the 
provisions  of  oar  eonsututlon,  that  aids 
appellants. 

We  are  unable  to  find  In  either  or  all  of 
the  three  sections  of  our  cunstitutlon  a 
Justiacatlon  for  tbe  theory  of  appellant's 
counsel  that  the  use  of  tbe  term  "right  of 
way, "in  the  last  of  the  three  sections, 
was  intended  as  an  adoption  of  tbe  rule 
allowing  Indirect  or  consequential  dam- 
ages. We  do  not  doubt  that  tbeabutting 
owner's  right  of  access,  or  of  Ingress  and 
egress,  from  and  to  the  street,  and  of  light 
and  air  from  the  open  space  above  or 
over  tbe  surface  of  tbe  street,  are  ease- 
ments and  private  property  Incidental  to 
the  ownership  of  the  abutting  lot,  nor 
that  these  easements  cannot  be  "taken** 
or  "appropriated"  without  just  compen- 
sation being  made  for  them  as  such  prop- 
erty. This  Is  fully  demonstrated  by  tbe 
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New  York  ElerateiT  BallroacI  caeee:  Sto< 
ry  T.Bailrosd  Co.,  90  N.  Y.  122,  (decided  In 
1882;)  Lahrv.  Railroad  Co.,  104N.Y.26S. 
10  N.  £.  Bep.  638:  and  Abendroth  T.  Ball, 
road  Co..  122  N.  Y.  1.  26  N.  E.  Rep.  496. 
— beroafter  to  be  noticed;  and  by  other 
authorities,  bs  Indicated  both  above  and 
bereatter. 

Whatever  oieanine  we  give  to  the  ex- 
preneloQ  "right  ot  way,"  we  etlll  fiod 
nothlnfc  In  the  conetltntlun  that  places  It 
within  the  protection  or  Inhibition  ot 
that  Inetmmeat,  anlesR  sneb  rlgrht  ot  way 
la  "taken**  or  "appropriated."  These 
words  "taken"  and  "appropriated."  It 
seems  to  qb,  were  used  In  tbeir  well-de- 
flaed  sense,  and  In  nu  other.  There  Is 
nothing  in  the  procee<llDffS  ot  the  consti- 
tutional conrention  which  Joutlfles  an  In- 
ference that  these  words  were  used  In  any 
other  sense,  or  that  tbe  framers  of  that 
Instmment  Intended  to  give  compensa- 
tion tor  damages  or  Injury  other  than  each 
as  should  result  from  a  taking  or  appro- 
priation, as  rllstlngnlBhed  from  consequen- 
tial damages. 

An  examination  ot  these  proceedings 
provra  that  the  claoee  of  the  bill  of  rights 
was  adopted  on  the  Sd  day  ol  July,  and 
wltbont  anything  to  dlstlngnlsh  Its  con- 
Blderatlon.  Journal  Const.  Conv.  1886. 
pp.  229,  280. 

The  first  time  anything  like  tbe  twenty- 
nlntb  section  ot  article  10,  "Miscellaneous 
Provisions,"  appears  to  have  been 
brought  to  the  attmtlon  ot  the  conven- 
tion, was  the  lltb  day  of  the  same  month, 
and  In  tb«  seventh  section  of  an  article  re- 
ported by  the  minority  of  the  committee 
on  private  corporations.  The  majority 
had  recommended  two  sections  to  consti- 
tute an  article  to  be  entitled  "Private 
Corporations, "and  substantially  thesame 
as  those  finally  adopted  July  2l8t,  and 
now  conbtltating  sections  80  and  81  of  ar- 
ticle 18;  they  being  Intended  to  prevent 
nnjnst  discrimination  and  nnjnst  charges 
by  common  carriers  and  others  perform- 
ing services  ofa  public  nature,  ami  prohib- 
iting common  carriers  from  granting  free 
passes  or  discounting  fares  ot  members 
of  tbe  legislature  and  salaried  officers  nf 
the  state.  The  seventh  section  of  the  ar- 
ticle reported  by  the  minority  of  the  com- 
mittee as  an  article  to  be  entitled  "Pri- 
VBte  Corporations"  uses  the  words  "no 
property,"  instead  ot  "no  private  proper- 
ty norright  of  way,"  and  does  not  use  the 
word  "Individual."    This  minority  re- 

?iort  was  iudeflnltely  postponed  on  tbe 
8tb  of  July,  notice  ot  motion  lor  a  recon- 
sideration of  the  note  being  given. 

On  the  21st  of  Jnly.  tbe  sixteenth  article 
being  under  consideration,  the  tollowlng 
were  offered  as  additional  sections,  and 
were  r^erred  to  the  committee  on  miscel- 
laneous provisions: 

"Tbe  right  of  drainage,  and  the  means 
to  secure  It,  shall  be  promoted  and  pro< 
tected,  and  tbe  right  of  way  through  lnte< 
rior  lands  tor  tbe  drainage  of  superior  by 
tbe  direct,  as  well  as  by  the  natural. 
Course  shall  be  provided  tor  and  enforced : 
provided,  that  the  cost  and  damage  of 
such  easement  may  be  asseiMed  in  propor- 
tion to  benefit  upon  the  lands  ot  the  par- 
ties applying  for  tbe  same:  and  provided. 
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further,  that  the  owners  ot  lands  bearing 
tbe  servitude  sball  be  entitled  to  Just  com- 
peUHatlon  from  the  parties  so  applying." 

"  The  right  to  collect  rates  or  compensa- 
tion fur  the  use  ol  water  sapi^les  to  any 
county,  e]t.v.  or  town,  or  the  inhabitants 
thereof,  Is  a  franchise,  and  cannot  be  ex- 
ei-clsed  except  by  authority  of  and  In  tbe 
manner  prescribed  by  law." 

The  committee,  OD  the  24th  of  July,  re- 
ported these  sections  back  to  the  conven- 
tion, recommending  tbe  former  to  tbe  fa- 
vorable consideration  of  tbe  convention, 
but  thelatter"  without  recommendation, " 
and  on  the  next  day  they  were  referred  ta 
the  Judlrlary  committee.  On  the  28tb 
ot  the  month  this  committee  reported,  as 
a  substitute  for  tbe  same,  what  Is  now 
the  twenty-eighth  section  of  article  16,  as 
It  is  given  above,  It  having  been  adopted 
by  tbe  convention  on  the  last  day  o(  July. 

On  the  24th  of  Jnly.  the  sixteenth  arttcle 
being  under  consideration,  there  was 
offered  a  section  to  be  untitled  "Private 
property,  bow  taken  tor  public  use,"  tbe 
flrut  paragraph  of  it  being:  "No  private 
property  of  persons  or  corporations  shall 
be  taken  or  damaged  for  public  use.  In 
the  construction  of  railroads,  canals,  or 
It  taken  tor  other  purposes,  under  char- 
tered rights,  without  Just  eompensatioB 
to  be  paid  for  the  same."  This  proposed 
section  was  also  referred  to  the  commit- 
tee on  mlscellaneonH  provlsluns,  and  on 
tbe  28th  day  of  that  month  It  reported  as 
a  substitute  lor  the  same  what  Is  now  tbe 
twenty-nlntb  aeetloa  ot  tbe  sixteenth  ar- 
ticle, as  given  at  tbe  outset  of  tbis  opln- 
loD,  it  having  been  adopted  on  tbe  lost 
day  of  July. 

These  proceedings,  It  tbey  Indicate  any- 
thing, tend  to  the  conviction  tbatthe  pur- 
pose of  the  conventton  was,  as  shown  by 
Its  final  action,  to  exclude  from  the  con- 
stitution any  provision  tor  compensation 
for  damage  other  than  where  there  was 
a  taking  or  appropriation  of  property. 
It  such  was  not  the  Intention,  tbe  word 
"damaged."  or  its  equivalent,  would  have 
been  pat  In  tbe  twenty-ninth  section; 
such  word  being  In  the  proposed  prorl^ 
ion  for  which  It  was  a  substitute. 

It  Is  not  to  be  asenmed  that  the  Judges 
and  lawyers  who  sat  In  tbe  convention 
did  not  understand  what  the  meaning  of 
the  words  "taken"  or  "appropriated" 
was  then  what  It  is  now,  or  did  not 
know  that  the  abutting  owner's  right  of 
access  and  other  easements  Indicated 
were  private  property.  Tbe  expression 
"private  property,"  in  so  far  as  we  can 
see,  certainly  includes  any  right  ot  way 
which  Is  tbe  subject  of  private  property, 
and,  unless  the  words  "right  of  way" 
mean  a  public  right  of  way,  we  can  find 
In  them  nothing  that  adds  to  the  effect 
which  the  expression  "private  property," 
nr  the  entire  section,  would  have  without 
them.  We,  however,  do  not  mean  to  Inti- 
mate that  the  expression  "right  of  way* 
Includes  or  applies  to  a  mere  public  right 
of  way ;  and  we  may  remark  that  It  does 
not  ocenr  to  ns  that  the  purpose  of  the 
snttlon  In  which  these  words  are  to  be 
found  was  so  much  to  specify  w h at 
should  never  be  taken  without  Just  com- 
pensation as  It  was  to  declare  tbe  cases  In 
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whfcb  there  shall  be  no  tafclnfi;  wlthoat 
either  prevtoas  payment,  or  a  security  by 
deposit  ol  money,  ol  the  compnnsatlon  for 
each  taklDK.  aseertalned  In  the  mminer  In- 
dicated. It  le  entirely  clear  that  the 
state,  acting  for  itself*  Is  not,  even  U  a 
moniclpal  corporation  Is,  within  the 
terms  or  spirit  of  tlils  section.  In  so  far  us 
it  prescribes  anytblng  nut  implied  by  the 
more  general  provision  of  the  twelfth  sec- 
tion ot  the  declaration  of  rights.  We 
state  these  views  not  as  committing  our- 
selves finally  to  the  meaning  ot  the  words 
"right  ot  way, "In  connection  with  any 
future  case  distinguishable  from  this,  nor 
as  procludlng  the  recognition  of  any  now 
uodlscovered  legal  effect  they  may  have 
been  Intended  to  establish.  Giesy  ▼.  Ball- 
road  Co.,  4  Ohio  St.  808,  828.  et  seq. 

The  New  Tork  £levated  Ballroad  cases, 
mentioned  above,  and  decided  auder  a 
constitutional  provision  similar  to  that 
In  oar  declaration  of  rixhts,  are  relied 
upon  88  aostalning  the  appellants'  cause. 
In  the  second  of  these  cases,  that  o(  Lahr, 
104  N.  Y.  268,  10  N.  E.  Bep.  528.  the  conclu- 
slona  of  the  Story  Case  are  stated  to  be. 
In  effect,  as  follows:  (1)  That  an  elevated 
railroad  In  the  streets  ot  a  city  operated 
by  steam,  and  constructed  as  there  de- 
scribed, (about  15  teet  above  the  surface 
of  the  street, supported  on  columns  placed 
along  and  partly  Inside  of  the  outer  edge 
of  the  sidewalk,  and  about  11  feet  from 
Story's  building,  a  warehouse,  and  ex- 
tending across  the  whule  traveled  track 
of  the  street,  the  structure  and  passing 
trains  to  some  extent,  as  found  by  the 
trial  court,  obscuring  the  light  and  Im- 
pairing the  uwfnlnees  of  the  premises,  and 
the  line  of  columns  abridging  the  sidewalk 
and  interfering  with  the  street  as  a  thor- 
oughfare,) was  a  perversion  of  the  use  ot 
the  street  from  the  purposes  for  which  It 
was  originally  designed,  and  u  ose  which 
neither  the  city  anthorlties  nor  the  legis- 
lature could  legalise  ur  sanction  without 

8 rovlding  compensation  tor  the  Inlu^  In- 
Icted  upon  abutting  owners.  (2)  That 
abutters  upon  a  public  street,  claiming 
title  to  their  premises  by  grant  from  the 
municipality.  It  covenanting  that  a  street 
to  be  laid  out  In  front  ot  the  premises 
should  forever  continue  for  tbn  free  and 
common  passage  and  as  the  public  streets 
and  ways  for  all  persona  passing  or  re- 
turning through  or  by  the  same.  In  like 
manner  as  the  existing  streets  in  the  city 
are  or  ought  to  be,  acquire  an  easement 
in  the  bed  of  the  street  tor  ingress  and 
egress  to  and  from  their  premiHes,  and 
also  for  the  free  and  uninterrupted  pas- 
sage and  circulation  of  light  and  air 
through  and  oversnch  street,  lor  che  bene- 
fit of  property  situated  thereon.  (3) 
That  the  ownership  of  aocb  easement  la 
an  interest  In  the  real  estate,  constituting 
"property,"  within  the  meaning  of  that 
term  as  used  in  the  constitution,  and  for 
which  compensation  must  be  made  before 
it  can  be  lawfully  taken.  (4)  That  the 
erection  ot  an  elevated  railroad,  the  use 
ot  which  was  Intended  to  be  perma- 
nent, in  a  public  atreet,  and  upon  which 
cars  are  propelled  by  steam-engines  gen- 
erating gas,  steam,  and  smoke,  and 
distributing  In  the  air  clndera,  dost. 
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ashes,  and  other  noxious  and  deleteri- 
ous substances,  and  Interrnptlng  the  free 
passage  ot  light  and  air  to  and  from 
adjoining  premises,  constltntes  a  taking 
of  tlie  easement,  and  Its  appropriation  by 
the  railroad  corporation,  rendering  it  lia- 
ble to  the  abutters  by  the  damage  occa- 
sioned by  such  taking. 

It  was  further  held  In  Lahr's  Case  that 
no  legal  difference  exists,  with  reference 
to  the  interest  acquired  by  abutting  own- 
ers in  a  public  street,  where  the  title  is  like 
that  held  by  Story,  and  where  It  la  one 
acquired  through  mesne  conveyances  from 
the  origlniri  owner,  whose  property  has 
been  taken  by  proceedings  In  tDVltuntf  in- 
stituted by  the  municipality  under  a  pub- 
lic statute  for  acquiring  land  for  street 
purposes ;  such  statute  providing  that 
the  land  thus  taken  shall  be  held  "In 
trust,  nevertheless,  that  the  same  be  ap- 
propriated and  kept  open  for  or  as  a  part 
ot  a  public  street  •  •  •  forever,  in  like 
manner  as  the  other  public  streets  •  •  • 
In  said  city  are  and  of  right  ought  to  be." 
In  Abendrotb's  Case,  122  N.  Y.  1,  2&  N.  E. 
Bep.  496,  the  decision  was  that  though 
the  title  ot  the  owner  ot  the  abotting  lot 
extends  only  to  the  side  of  the  street,  and 
the  owner  thereof  has  no  Interest  in  the 
street  except  as  the  owner  otsuch  abut- 
ting lot,  he  has  Incorporeal  private  rights 
In  the  street  which  are  incident  to  his  lot, 
and  are  private  property,  within  the  mean- 
ing of  the  constitutional  provision  forbid- 
ding their  being  taken  for  public  use 
without  Just  compensation;  and  that  it 
is  no  Jnstiflcatfon  to  their  Impairment 
that  the  act  complained  of  is  done  pursu- 
ant to  legislative  authority. 

It  la  apparent  from  tbeabove  statement 
of  these  decisions,  andnooneglvlnga  car^ 
tul  and  fair  consideration  to  the  opinions 
can  (all  to  besoiropressed.that  tbeappro- 
priatlon  ot  the  streets  to  the  use  of  such  rail- 
roads Is  held  to  be  adl  version  ot  the  Htreeta 
from  highway  purposes  to  the  new  and 
Inconsistent  purpose  of  an  elevated  rail- 
road, and  that  this  diversion  la  what,  in 
the  Judgment  ot  the  court,  constitutes  the 
legal  Invasion  and  unlawful  taking  or  ap- 
propriation of  the  easements  incident  to 
the  abutting  lot;  and  it  Is  equally  appar- 
ent npon  the  face  ot  the  opinions  that  the 
doctrine  they  nustaln  does  not  and  was 
not  Intended  to  eonfltot  with  the  views 
announced  in  the  previous  portions  of  this 
opinion,  as  to  the  power  of  a  muulclpallty 
over  streets,  so  long  as  it  does  not  divert 
the  street  from  the  original  purposes  for 
which  It  was  established,  or  seek  to  apply 
It  to  other  than  street  uses.  The  Import 
tance  of  the  principle  and  Interests  in- 
volved, Justify  proofs  ot  this  assertion  by 
extracts  from  the  opinions.  Answering 
the  argument  of  the  railroad  company 
made  upon  the  basis  of  Transportlon  Co. 
V.  Chicago.  09  U.  S.  635.  where  the  claim 
against  the  city  was  for  damages  for  an 
obstruction  to  the  plaintiff's  docks  by  the 
deposit  ot  materials,  the  constrnctlon  of 
9  coffer-dam,  and  other  work  necessary  to 
the  building  ot  a  tunnel  for  the  extension 
ot  a  street,it  Is  said  in  Story's  Case:  "The 
work  was  a  necessary  city  Improvement, 
and  the  interruption  and  obstruction  was 
temporary,  ceasing  with  the  completion 
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of  the  work.  It  waa  beld  that  the  plain- 
tiff eould  not  recover;  and  thfs.  npon  the 
principle  applied  and  practieefl  upuD  In  all 
our  cities,  tbat  the  municipality,  whether 
owners  of  the  fee  of  the  street  or  vested 
with  an  easement  only,  may  repair  or  im- 
prove It,  *to  adopt  U  to  easy  and  sate 
passage.'  It  permits  the  leveling  of  a 
street  by  filling  ap  or  digging  away,  and, 
It  Intersected  by  a  stream,  the  erection  of 
a  biidse  or  tunnel.  If,  In  doing  either  of 
these  things,  materials  are  necessarily  col- 
lectud,  or  an  excavation  made,  to  the  pres- 
ent and  temporary  detriment  of  a  lot- 
owner,  he  cannot  complain.  His  owner- 
ship Is  subject  to  the  exercise  of  this  public 
Tight,  and  be  must  submit  to  the  Incon- 
Tenlence  In  order  that  the  street  may  be 
preserved.  So,  In  placing  a  pavement  ur 
excavating  for  a  tiewer,  the  stone  for  the 
one,  or  the  dirt  from  the  other,  may  for  a 
time Incnnvenlencethelot-owner.  To  this 
In  like  manner  be  must  submit,  as  to  a 
burden  provided  for  In  his  grant,  or  as 
one  of  the  terms  implied  by  his  location 
upon  a  public  avenne.**  Again,  It  Is  ob- 
served: "It  Is  no  doubt  true  tbat  the 
grade  of  a  street  or  highway  may  be  al- 
tered by  raising  It  or  lowering  It,  without 
liability  on  the  part  of  the  municipality  to 
the  abutter;  but  this  Is  on  the  ground 
that  the  public  had  already  paid  a  full 
compensation  for  all  damage  to  be  done 
by  them  to  the  adjacent  owners  by  any 
reasonable  or  convenient  mode  of  grading 
the  way.  But  the  principle  applicable  to 
such  a  case  does  not  aid  the  defendant. 
There  is  no  change  in  the  etreet  snrface  in- 
tended, but  the  elevation  of  a  structure 
useless  for  general  street  purposes,  and  as 
foreign  thereto  as  the  house  In  Vesey 
street.  (Corning  v.  Lowerre,  6  Johns.  Cb. 
489.)  or  the  freight  depot,  (Barney  v.  Keo- 
kuk. »4n.  S.  824.)"  And  speaking  of  the 
snrface  railway  cases,  (People  v.  Kerr,  27 
N.  T.  188,  and  Kelllnger  v.  Railway  Co.,  60 
N.T.  206,)  It  Is  said:  ''Tbeuseof  the  streets 
permitted  was  not  Inconsistent  with  the 
purposes  of  the  trust."  It  Is  also  re- 
marked in  the  uplnlon  delivered  by  Judge 
Tbacy  (90  N.  y.  170)  that,  while  the 
leglBlature  may  regulate  the  naes  of 
the  street  as  a  street.  It  has  no  power 
to  authorize  a  structure  thereon  which 
Is  subversive  of  and  repugnant  to  the 
uses  of  a  street  as  an  open  public  street; 
and  that  whether  a  particular  structure 
authorised  by  the  l^slatnre  la  consist- 
ent or  Inconsistent  with  the  uses  of  a 
street,  as  a  street,  must  be  largely  a  ques- 
tion of  fact,  depending  npon  the  nature 
and  character  of  the  structure  authorised. 
In  Lahr's  Case  It  Is  observed  that  an 
abnttlog  owner  neceBsarlly  enjoys  certain 
advantages  Irom  the  opeu  street,  which 
belong  to  him  by  reason  of  the  location 
of  his  property,  and  are  not  enjoyed  by 
the  general  public,  such  as  the  easements 
referred  to  above;  and  that  they  are  not 
only  valuable  to  him  for  sanitary  pur* 
poses,  but  Indispensable  to  the  proper  and 
beneBdal  enjoyment  of  bis  property,  and 
are  legitimate  subjects  of  estimate  by  the 
public  authorities  In  raising  a  fund  necra- 
sary  to  defray  the  cost  of  constmctlng  the 
street;  and  that  he  Is  compiled  to  pay 
lor  these  advantBges  and  rights  at  tbelr 


foil  value;  and  If,  In  the  next  Instant,  they 
may  by  legislative  authority  be  taken 
away  and  diverted  to  Inconsistent  useH,  a 
system  hnu  been  Inaugurated  whlcbresem- 
bles  more  nearly  legalized  robbery  than 
any  other  form  of  acquiring  property. 
And  It  Is  also  further  said  that  the  right 
which  the  municipality  acquires  Is  limited 
by  the  public  necessity,  and.  in  the  case  be- 
fore the  court,  could  not  extend  beyond 
its  nee  forstreet  purposes;  and  all  other 
uses  which  might  be  enjoyed  therein,  con- 
slBtent  with  Its  use  as  a  street,  must, from 
necessity,  have  remained  in  and  resided 
with  the  person  from  whom  it  was  taken, 
even  after  the  transfer  of  the  fee  to  the 
rannldpallty.  Afterwards  It  Is  d'>c1ared 
that**  the  logical  effect  of  the  decision  In 
the  Story  Case  Is  to  so  construe  the  con- 
stltutiou  us  to  operate  as  a  restriction 
upon  the  legislative  power  over  the  public 
streets  opened  under  the  act  uf  1813,  and 
confine  Its  exercise  to  such  legislation  as 
shall  authorize  their  use  for  street  pur- 
poses alone.  Whenever  any  other  use  Is 
attempted  to  be  authorised.  It  exceeds  Its 
constitutional  authority.  Statutes  relat- 
Ing  to  public  streets,  which  attempt  to 
authorize  their  use  for  additional  street 
uses,  are  obviously  within  the  power  of 
the  Ieglsla*;ure  to  enact;  but  questions 
arising  under  such  legislation  are  inappll- 
able  to  the  questions  here  Involved.  Bucb 
are  the  eases  In  respect  to  the  changes  of 
grade;  the  use  of  a  street  for  a  surface 
horse  railroad ;  the  laying  of  sewers,  gas, 
and  water-pipes  beneath  the  soil;  theereC' 
tlon  of  street-lamps  and  hltchlng-posts, 
and  of  poles  for  electric  lights  used  for 
street  lighting.  All  of  these  relate  to 
street  nses,  sanctioned  as  sucb  by  their 
obvious  purpose  and  long-con  tinned  us- 
age, and  antnorlied  by  the  appropriation 
of  land  for  a  public  street. "  104  N.  Y.  291- 
293, 10  N.  E.  Bep.  628. 

These  extracts  clearly  anstaln  the  asBeiw 
tlon  In  behalf  of  whicb  they  are  Invoked. 

The  practical  deduction  to  be  made 
from  the  preceding  dlscueslon  Is  that.  If 
what  Is  sought  to  be  enjoined  is  only  an 
appUcatlou  of  the  street  to  additional 
street  purposes,  there  Is,  In  the  absence 
of  any  physical  invasion  of  the  abutting 
lots,  no  tabinv  or  appropriation  of  any 
property  or  right  of  way  of  cumplalnants, 
within  the  meaning  of  the  prohibition  of 
the  constltutioD.  Without  Intimating 
what  effect  aUegatlons  charging  malice, 
negligence,  or  unaklllfalneiis  would  have 
in  an  equitable  salt  of  this  character.  It  Is 
clear  tbat  there  are  no  such  allegations  In. 
the  record. 

The  theory  of  the  bill  Is  that  the  viaduct 
is  being  erected  by  the  four  railroad  com- 
panies, and  the  county  of  Duval  and  city 
of  Jacksonville,  under  and  In  accordance 
with  the  agn*eeraent  there  set  uot,  and 
that  the  purpose  of  the  agreement  was 
to  erect  the  viaduct  over  and  above  the 
numerous  railroad  tracks  crossing  said 
street,  and  to  put  the  street  railway  on 
the  viadnct,  and  make  the  auriace  of  the 
viaduct.  Instead  of  the  original  surface  of 
the  street,  the  grade  for  the  passage  of 
the  public  as  they  should  ronie  and  go. 
It  wonld  be  Idle  to  contend  that  the  com- 
plainants are  not  damaged,  at  least  coo- 
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sequentially.  Independent  of  any  beneflta 
which  may  accrue  from  the  ImproTement. 
In  8o  far  aH  we  can  underntand  the  facts, 
tliey  are  to  be  completely  shut  In  and  cut 
off  from  any  communication  with  the 
other  piirtlona  of  Jacksonville  and  the 
rest  of  the  world,  except  by  the  St.  Johns 
river,  anleea  they  nball,  at  their  own  ex- 
pense, construct  some  way  to  reach  the 
■artace  of  the  viaduct  from  their  lots  or 
Improvements  on  the  same,  and  there  will 
be  alfio  an  abridgment  of  light  and  air. 
The  appellant's  case,  however,  presented 
by  the  record  bsfore  ub.  Is  not  that  the 
necessity  of  constructing  the  viaduct  was 
produced  by  the  laying  of  railroad  tracks 
across  Commercial  street,  and  that,  as  a 
result  ot  such  railroad  construction,  that 
portion  dt  said  street  was  converted  by 
the  mnnielpfl)  agency  Into  other  than 
street  purposes,  and  the  object  of  the  via- 
duct was  to  accomplish  this  end.  We  ex- 
press no  opinion  on  such  a  case,  as  It  is 
not  presented.  If  It  be  that  the  constmc- 
UoD  of  this  viaduct  under  and  pursuant 
to  the  agreement  is  a  diversion  of  the 
street  from  its  highway  purposes,  there 
can  be  no  donbt  or  question  that  there 
has  been  a  taking  of  complainants'  ease- 
menta  without  compenHatlnn,  and  in  vio- 
lation of  the  provision  of  theblll  ot  rights, 
and  of  the  twenty-ninth  section  of  the 
sixteenth  article  of  our  organic  law;  but 
under  the  state  of  the  pleadings,  and  the 
manner  of  the  submission  of  the  cause 
b^oreus,  wecannotconslder  thisqnestion, 
but  are  confined  to  a  Judgment  of  the  case 
as  one  in  which  the  municipal  government 
of  Jacksonville  Is  erecting  the  viaduct,  not 
as  a  Joint  party  with  the  others  to  the 
agreement*  and  acting  under  It,  to  meet 
a  result  neceflsitated  oj  the  existence  of 
the  railway  track,  but  in  the  exercise  of  its 
chartered  powers  to  change  the  grade  uf 
the  street,  though  under  an  agreemrat 
with  the  several  parties  named  as  co-de- 
fendants, by  which  they  are  to  contrlbote 
to  the  expense  of  the  construction  uf  the 
viaduct,  by  which  the  grade  will  be  so 
changed.  It  Is  not  contended  that  If  the 
conditions  exist  which  will  Justify  the  city. 
In  the  exercise  of  Its  powers,  as  such, 
to  change  the  grade  of  the  street,  the 
change  cannot  be  made  by  meuns  of  a  via- 
duct; nor  that  the  street  conditions  are 
not  such  as  authorize  the  city  to  erect  a 
vladDct  for  the  purpose  of  changing  the 
grade,  It  baa  power  to  do  so  without 
first  compensating  complainants  for  the 
alleged  taking  ot  or  damage  to  their  prop- 
erty. The  city,  appearing  alone,  has  ten- 
dered Issue  upon  the  theory  that  It  Is  do- 
ing the  work  of  Itself,  and  under  and  by 
virtue  solely  of  its  own  organic  powers 
to  grade  streets,  with.  It  Is  true,  pecun- 
iary aid  from  the  parties  named  as  co-de- 
fendants; and  complainants  have  accept- 
ed the  issue,  and  contend  that  tbe  city 
baa  not,  onder  its  charter  and  the  consti- 
tution ot  the  state,  power  to  change  a 
grade  of  a  street  without  flrat  making 
compensation  for  damages  resulting  from 
an  interference  with  tbe  complainants' 
easement  of  access,  light,  and  air.  al- 
though tbere  Is  no  encroachment  upon  or 
invasion  of  complainants*  jpremtses. 
Tbe  charter  act,  (chapt^  8775  of  the 
T.10ao.iio.l9— 30 


Statutes.)  approved  May  81,  1497,  pro- 
vides, in  section  4  of  article  8,  that  the 
mayor  and  city  council  shall  have  power* 
bj  urdlnance,  to  make  appropriations  to 
alter,  widen,  extend,  grade,  or  otherwise 
Improve,  clean. and  keep  lu  repair,  streets, 
alleys,  and  sidewalks;  and  also  enacts 
that  It  shall  have  power,  In  like  manner, 
to  take  and  appropriate  grounds  for  wid- 
ening streets,  or  parts  thereof,  when  the 
pnbllc  convenience  may  require  it,  pro- 
vided the  owner  or  owners  thereof  shall 
receive  compeusatlon  for  the  same.  The 
act  further  provides  (section  8,  art.  5> 
that  tbe  hoard  of  publl^  works  shall  have 
exclusive  power  and  control  over  the  con- 
struction, supervision,  cleaning,  repairing, 
grading,  and  Improving  of  all  streets,  and 
to  fix  and  establish  the  grades  of  all  streets 
and  alleys,  avenues  and  thoroughfares. 
These  provisions  give  full  power  to  fix 
and  change  the  grade  of  streets,  and  tliey 
do  not  provide  that  any  compeusatlon 
shall  be  made  by  the  city  to  abutting 
owners  for  any  taking  of  or  damage  to 
their  property,  in  fixing  or  changring  the 
grade,  and  hence  none  can  be  required  of 
the  city  against  its  will,  or  In  tbe  absence 
ot  a  binding  stipulation,  □nless  there  Is  a 
diversion  of  tbe  street  trom  street  pur- 
poses, or  other  appropriation  of  the  abut- 
ter's property,  within  the  meaning  of  tbe 
constitutional  provision  heretofore  men- 
tioned. 

The  fact  that  a  street  railway  may  be 
put  on  a  viaduct  which  a  city  lawfully 
erects,  as  a  means  of  duly  grading  n  street, 
will  not  render  the  viaduct  otherwise  or 
alone  a  diversion  of  tbe  street  from  high- 
way purposes,  or  be  aground  for  enjoin- 
ing the  erection  of  the  viaduct  for  street 

Surposes,  even  It  the  erection  of  the  vla- 
uct  for  the  purpose  of  sueb  a  railway 
would  be  a  diversion  of  the  street,  and 
the  subject  fur  an  Injunctlcm.  The  con- 
struction ot  a  viaduct  tor  street  purposes 
should  not  be  Interfered  with,  although 
the  subsequent  erection  thereon  of  a  street 
railway  should,  when  about  to  be  begun, 
be  the  subject  of  an  Injunction. 

If  the  yladuct  Is  being  erected  under  tbe 
agreement  among  other  purposee  for  that 
of  a  street  railroad,  or  If  It  Is  being  erected 
under  the  agreement  for  the  purposes  of 
carrying  the  street  over  the  railroad 
tracks,  which  railroad  companies  are  au- 
thorised under  certain  circumstances  to 
do,— but  whether  Independent  ot  or  subject 
to  the  constitutional  provision  as  to  mak- 
ing compensation  for  taking  the  ease- 
ments of  abutting  owners  we  do  not  say, 
—the  railroad  companies  were  entitled  to 
be  heard.  No  such  case  has,  however, 
been  made  before  u«i.  We  have  discussed 
and  decided  the  only  catie  presented,  aud 
our  Judgment  Is  that  the  order  refusing 
the  injunction  was  proper,  and  ahonld  be 
affirmed. 
It  wHI  be  ordered  accordingly. 


(Si  na.  ch) 

J AGKBONVII.LB,  T.  ft  K.  W.  HT.  GO.  ▼.  AdAUB. 

(Supreme  Court  of  Florida.   Dec  21, 18W.) 

KuaaST  DOXAIH— DAHA0B8— EfBonmtT. 

1.  A  Jaagment  la  ejectmeiit  agtinst  t  body 
having  the  power  of  eminent  domain  Is  not  a  bw 
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to  fhe  exercise  by  soofa  todj  of  suob  power  as  to 
the  land  recovered  in  the  action  of  electmnnt. 

a.  Where  a  body  posseesing  the  povrer  of  eml- 
oeot  domain  has  entered  upon  land  without  leave 
of  the  owner,  and  without  complying  wltb  the 
law  regnlating  the  exercise  of  sach  power,  it 
may  condemn  the  property  entered  upon,  and 
thereby  secure  t)ie  right  to  the  legal  pOBsessioD 
moA  enjojrment  thereof;  and  this,  wbether  it  has 
or  has  not  been  onsted  from  its  ftmnar  or  Illegal 
possession. 

S.  Where  a  railroad  company,  having  the 
power  of  eminent  domain,  had  entered  upon  land 
without  the  consent  of  tlie  land-owner,  and  with- 
oat  complying  with  the  law  regulating  the  exer- 
cise of  such  power,  and  has  oonstructed  a  re- 
read track  thereon,  the  value  of  tbe  Improve- 
ments thus  put  by  the  company  on  the  luid 
cannot  be  included  in  estimating  the  damavs 
suBtained  by  the  land-owner.  Id  proceedings  sno- 
sequentiy  Instituted  under  such  law  by  the  com- 
pany or  Its  l^al  successor,  having  similar  power, 
to  condemn  the  land,  or  an  easement  therein,  to 
the  company's  use;  and  this,  whether  the  com- 
pany ban  been  oostod  firom  the  former  possession 
or  noL 

4.  Where  a  railroad  company,  having  the 
power  of  eminent  domain,  has  entered  upon  land 
without  the  consent  of  the  owner,  and  without  a 
certain  material  requirement  of  the  law  regulat* 
ing  the  exercise  of  such  power  having  been  com- 
plied with,  and  there  has  been  a  Judgment  in 
ejectment  in  favor  of  the  land-owner  against  such 
oompony  or  Ita  legal  successor,  a  lessee  for  SO 
years,  and  the  Jndgment  Is  alBrmwii  <m  appeal, 
thB  appellate  court  may,— no  oondoot  in  had 
telth  upon  the  part  of  the  company  appearing— 
withhold  Its  mandate  of  possession  to  allow  a 
reasonablfl  time  tor  the  Institution  and  consum- 
mation of  new  condemnation  proceedings.  If  the 
new  condemnation  proceedtngB  are  resisted  by 
the  land-owner,  and  are  dismissed  by  the  trial 
wmrt.  on  the  ground  that  there  is  no  constitu- 
tional law  authorising  the  same,  and  this  order 
Is  appealed  from  by  toe  company,  the  appellate 
oourt  may  Mritbhold  Its  mandate  for  possession 
until  the  dedslon  of  such  appeal;  but  It  should 
do  so  only  upon  the  express  condlUon  that  Its  ao- 
VUm  ahall  not  interfere  with  the  land-owner*i 
right  to  soe  for  mesne  profits  fOr  the  use  at 
tent] on  of  the  land  by  the  company. 
{Sifllabm  by  the  Court.} 

Appeal  from  circtilt  court,  YoloidB  eoiin< 
ty ;  JoBN  O.  Broomb,  Judge. 

Ejectment  by  Cbarlea  S.  Adams,  admln- 
iBtrator  of  John  S.  Adams,  deceased, 
ajKaiiMt  tbe  Jacksonville,  Tampa  &  Key 
West  Ballway  Compaoy.  Judsment  for 
plalDtltr.  Motion  for  new  trial  dented, 
and  defendant  appeals.  Affirmed.  Mo- 
tion by  defendant  to  withhold  the  man- 
date of  possession  nntil  condemnation 
proceedings  could  be  prosecuted.  Motion 
allowed.  And,  pending  a  cunelderntion 
of  the  subject,  plalntlir  moved  that  the 
mandate  fur  posaeaaton  be  sent  down. 
Motion  denied. 

A.  W.  Cockrell  A  Son,  for  plalntllf.  J. 
A.  Parrott,  T.  M.  Day,  Jr.,  and  Fleteber 
A  Warta,  for  defendant. 

Ranby,  C.  J.  Id  the  main  opinion  In 
this  caoae  (27  Fla.  9  8onth.  Bep.  3)  a 
Judgment  In  ^eetment  in  favor  of  the  ap- 
pellee, who  was  plaintiff,  was  affirmed. 
Having  discovered  in  onr  inrestigations 
that  It  was  the  practice  In  some  appellate 
courts  to  withhold  the  mandate  of  pos- 
session until  condemnation  proceedings 
could  be  prosecuted,  we  suggeated  that 
any  motion  for  aacta  withholding  must  be 
made  within  Su  days.  A  motion  f>f  the 
character  Indicated  was  made  by  appel- 


lant and  resisted  by  appellee,  and  the 
mandate  for  poooooolon  was  withheld  for 

full  consideration  of  the  point. 

Pending  our  consideration  of  the  subject 
the  appellee  moved  that  the  mandate  for 
possession  should  be  sent  down,  the 
gronnda  of  this  motion  being  (1)  that 
Bttfflctent  time  bad  elapsed  to  enable  the 
appellant  to  institute  and  eonanmrnate 
the  prnceedlngs  contemplated  In  the  order 
of  the  ciiurt  withholding  the  mandate; 
(2)  that  proceedings  had  In  fact  been  in- 
stituted and  pursued  to  a  final  Judgment 
of  tbe  clrrait  court  of  Yolusla  county,  ren- 
dered August  10, 1891,  refusing  to  confirm 
tbe  condemnation  of  the  lands  now  occo- 
pled  by  the  appellant,  and  aoaght  to  be 
condemned,—4acb  refosal  being  on  the 
ground  (urged  by  the  apptilee)  that,  since 
the  adoption  of  the  present  constitution 
of  this  state,  there  has  been  no  valid,  con- 
stitutional legislation  aathorlslDff  raeb 
condemnation. 

As  stated  In  tbe  main  opinion,  the  orig- 
inal condemnation  proceedings  were  Insti- 
tuted In  August.  1886,  not  by  theappellant 
company,  but  by  tbe  Atlantic  Coast,  8t. 
Johns  &  Indian  Blver  Railroad  Company, 
of  which  the  appellant  company  leased 
tbe  road  In  December  of  the  same  year  for 
the  period  of  9»  years.  It  Is  now  shown 
that  on  the  let  day  of  April  of  the  pres- 
ent year,  and  within  less  than  80  days  of 
the  filing  of  the  former  opinion,— It  hiving 
been  filed  March  4th,— tbe  appdlant  com- 
pany filed  a  petition  In  the  circuit  court 
of  Volusia  county,  slsned  and  sworn  to 
by  an  attorney  of  the  compuny,  stating 
that  the  company  exists  undertbe  laws  of 
the  state;  that  the  railroad  of  the  com- 
pany Is  now  constructed  on  and  acroas 
the  lands  In  qoestton,  (describing  tbem,) 
and  that  such  lands  are  essential  for  tbe 
use  of  tbe  corporation,  and  that  the  cor* 
puratlon  has  made  Its  anrvey  and  maps 
thereof,  by  which  Its  road  or  line  Is  desig- 
nated, and  that  It  has  located  Its  road  ac- 
cording to  such  survey,  and  has  filed  cer- 
tificate of  such  location,  signed  by  the 
engineer  of  the  corporation.  In  the  office 
of  the  clerk  of  the  circuit  court  of  Volusia 
county :  that  tbe  nee  such  lands  Is  nec- 
essary for  tbe  purpoRe  of  operating  tbe 
railroad,  and  that  petitioner  has  not  ac- 
quired the  right  to  use  the  same;  that 
petitioner  Is  In  possession  of  the  jiortion 
of  the  land  actually  occupied  by  the  rail- 
road track :  and  that  the  appellee*  admln- 
Istrutor,  etc..  Is  In  possession  of  the  bal- 
ance, and  that  he  and  Helen  Maria  Adams, 
in  their  own  right,  own  or  claim  to  own 
the  land.  The  prayer  of  thepetltlon  Is  for 
an  order  for  summoning  a  Jury  to  appraise 
and  value  the  land,  and  fix  the  amount  of 
compensation  to  be  paid  to  tbe  owners, 
and  for  such  proceedings  as  are  requisite 
tor  the  petitioner  to  acquire  the  rigbt  to 
hold  and  use  tbe  premises  for  Itseorporate 
purposes. 

On  the  day  last  named  the  circuit  Judge 
made  an  order  directing  thesherlff  to  sum- 
mon 12dlsintere8ted  freeholders,  registered 
voters  of  Volusia  county,  as  a  Jury  to 
meet  at  tbe  conrt-bouse  on  the  fth  day  of 
tbe  same  month,  at  an  hour  stated,  to 
proceed  under  their  oaths,  duly  admlnla- 
tered  so  to  do,  to  take  steps  to  appraise 
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and  value  the  laad  deneribed  In  said  petU 
tion  and  order,  and  to  fix  the  amnnnt  of 
the  compensation  to  be  made  to  the  own- 
ers ot  the  land  by  the  petltioulns  corpora- 
tion. On  the  8tb  ot  April  the  Jary,  who 
appear  to  have  been  sworn,  met  on  tbe 
premises,— Charles  S.  Adams  appearing 
forfalmseirin  person,  and  Helen  M.  Adams 
appearing  by  hlni  as  her  attorney;  and 
the  ]ory  then  proceeded  to  rlew  tbe  land, 
and  beard  tbe  allesationaof  the  parties," 
and  "appraised,  ascertained,  and  deter- 
mined "  the  value  of  tbe  tract  of  land  pro- 
posed to  be  taken,  and  tbe  damafj^e  that 
would  be  sustained  by  tbe  owner  by  rea- 
son of  the  taking  thereof,  at  $50,  and  they 
fixed  the  amonntol  compensation  to  be 
made  to  Charles  S.  Adams,  as  administra- 
tor. At  tbe  same  amount,  end  lonnd  that 
be,  as  such  administrator,  bad  the  sole 
estate  therein ;  and  they  state  In  their  re- 
port that  such  "report  and  verdict  are 
concurred  In  by  ten  of  the  Jurors.*  It  Is. 
however,  signed  b^  tbe  entire  12. 

To  this  report  Charles  S.  Adams,  as  ad- 
mlnlHtrator  and  Individually,  and  Helen 
M.  Adams,  filed  objections,  of  which  tbe 
fifteenth  and  subsequent  are  as  follows: 
That,  since  tbeconstltutlonol  1885  became 
operative,  there  are  no  constttntlonal  leg- 
islative proceedings  autbortilng  tbe  con- 
demnation proceedings  herein  sought  to 
be  Instituted;  (16)that  chapter  8595,  Actri 
188n,  as  amended  by  chapter  ST12,  Acts 
1887,  does  nut  preserve  to  the  land-own^ 
whose  land  is  songht  to  be  condemned 
*'tlie  rigbt  of  trial  by  Jary"  secnred  by  sec- 
tion 29  of  article  16  ot  tbe  constitution, 
and  Is  void;  (17)tbBtBuch  legislation,  so 
far  as  It  involves  Jury  trials,  Is  offensive 
to  section  20  of  article  8  of  tbe  constitu- 
tion, which  constltntlonal  provision  for- 
bids the  legislature  from  passing  special 
or  local  laws  In  regard  to  summonlngand 
Impaneling  grand  and  putlt  Juries;  (18) 
■Qcb  lec:lslation  Is  offensive  to  section  8  of 
tbe  declaration  of  rights,— **  tbe  right  of 
trial  by  Jury  shall  be  secured  to  all,  and 
remain  Inviolate  forever ;  **  (19)  tbe  sum  of 
fSO  Is  wholly  inadequate  as  damages; 
(20)  Bucb  legislation  Is  offensive  to  section 
11  of  article  6  of  the  constitution,  which 
ordains  a  separation  of  the  Jurisdiction  of 
tbecircult  court  in  cases  at  law  and  In 
equity;  and  for  other  andfurther  grounds 
apparent  upon  the  face  of  the  proceedings. 

On  tbe  10th  day  of  Auvust  the  circuit 
Judge  made  an  order  Bustalning  tbe  excep- 
tions and  protests,  and  refusing  a  con- 
firmation of  tbe  report,  and  also  refaslng 
"to  order  further  proceedings  In  this  mat- 
tor,  on  tbe  ground  ot  tbe  nnconstitntlon- 
allty  of  tbe  law  authorising  the  same," 
and  dismissing  tbe^cnse;**  to  all  of  which 
the  petitioner  excepted. 

ITpon  the  entry  of  this  order  the  rail- 
road company  entered  its  appeal  to  the 
ensnlng  terra  of  this  court,  the  Judge  fix- 
ing the  penalty  of  the  appeal-bond  at 
9300,  which  bond  has  been  approved ;  and 
the  transcript  of  appeal  has  been  filed  In 
this  eonrt,  and  citation  Issned,  and  serv- 
ice thereof  acknowledKed. 

It  Is  ur^ed  as  a  reason  why  the  mandate 
should  be  issued,  or  should  not  bewitb- 
beld,  that  the  appellee  will  be  entitled  to 
damages  on  the  basM  of  tbe  value  oX  the 


land.  Including  the  cross-ties  and  rails 
and  road-bed  or  works  put  and  construct- 
ed on  the  land  by  the  company.  This.  In 
our  Judgment,  Is  not  tbe  law.  It  Is  true 
that  If  powona  or  eorporatlcme  vested 
with  the  power  of  eminent  domain  rater 
upon  and  appropriate  private  property 
to  their  use,  without  tbe  consent  of  tbe 
owner,  before  taking  the  steps  required 
by  law  to  condemn  tbe  sume,  the  owner 
may  resort  to  trmpaas  for  damages,  eject- 
ment for  possession,  or  to  equfty  lor  an 
injunction  against  tbe  nee  of  the  land. 
Still,  where  such  an  Illegal  entry  has  been 
made  by  a  body  possessing  tbe  power  of 
eminent  domain.  It  may  condemn  the 
property  entered  upon,  and  thus  secure  a 
right  to  the  posBessiun  and  enjoyment 
thereof.  If  an  entry  has  been  made  by 
the  express  or  Implied  consent  of  tbe  land- 
owner, it  is  clear  that  he  should  not  ba  ve 
tha  value  of  what  has  been  put  upon  the 
land  ;  and  the  better  authority  is  that  the 
aame  rule  also  applies  In  tbeabsenceof  any 
consent  by  the  owner.  Lewis,  Em.  Dom. 
i  507;  Baker  v.  Ballroad  Co.,  57  Mo.  265. 

Though,  as  a  general  rule,  things  affixed 
to  the  freehold  so  as  to  be  a  part  tbereof 
become,  as  against  a  trespasRcr  or  person 
entering  tortlously  and  affixing  them,  tbe 
property  of  the  owner  of.  tbe  soil,  thin  rule 
Is  not  applicable  as  against  a  body  hav- 
ing the  power  of  eminent  domain,  and  en- 
tering without  leave  and  making  improve- 
mentflforthe  public  purpose  for  which  It 
was  created  and  given  such  power.  Tbe 
princlplecontrolllng  the  land-owner's  right 
to  damages  In  sncb  cases  ta  t^at  he  shall 
have  compensation  for  tbe  damage  actu- 
ally sustained  by  him,  and  no  more,  and 
that  the  trespasser's  liability  shall  be 
likewlsellmlted.  This  principle  is  attlrmed 
in  Mlsulsslppl,  Michigan,  Iowa,  Illinois, 
Minnesota,  Wisconaln,  Oregon,  Pennsyl- 
vania, and  Alabama.  Railroad  Co.  v. 
Dickson, 63  Miss.  880;  Morgan's  Appeal,  89 
Mich.  675;  Kallroad  Co.  v.  Dnnlap,  47 
Mich.  456,  11  N.  W.  Rep.  271:  Daniels  v. 
Railroad  Co.,  41  Iowa,  63;  Railroad  Co.  v. 
Goodwin.  Ill  III.  273;  Greve  v.  Railway 
Co.,  26  Minn.  66,  1  N.  W.  Rep.  816;  Lyon 
V.  Railroad  Co.,  42  Wis.  538;  Navigation 
Co.  V.  Mosler,  14  Or.  619, 13  Pac.  Rep.  300; 
Justice  V.  Railroad  Co.,  87  Ph.  St.  28; 
Joues  v..  Railroad  Co.,  70  Ala.  227.  See, 
also,  Railroad  Co.  v.  Booraem,  28  N.  J. 
£q.  460;  Burgess  v.  Clark,  13  Ired.  109; 
Ballroad  Co.  v.Deal.OON.  C.110;  Railroad 
Co.  V.  Matthews,  60  Tex.  215;  Dietrich  v. 
Mardock.42  Mo. 279;  Railroad  Co.  v.  Allen, 
100 lud. 409, 415. 416 ;  Lewis,  Em.  Dom.  §507. 

The  railroad  company,  aay.  the  supreme 
court  of  Mississippi  in  tbe  case  from  that 
state  cited  above,  was  a  trespasser  In 
constructing  its  road  upon  land  orer 
which  it  bad  not  acquired  the  right  of 
way.  but  It  still  had  the  right  to  acquire 
the  right  of  way  unaffected  by  tbe  liabil- 
ity incurred  for  its  trespass;  and  the  tres- 
pass la  not  Involved  in  tbe  determination 
of  tbe  due  compeneatlou.  The  continuing 
right  of  tbe  company  to  secure  the  right 
of  way,  in  accordance  with  Its  charter, 
and  the  nature  of  its  entry  on  the  land 
and  annexing  chattels  to  tbe  soil,  distin- 
guish the  cuBH  from  that  of  a  trespnsser 
who  affixes  chattels  to  tbe  freehold;  and 
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tbe  ml*  of  the  eommoa  law,  established 
when  ranroads-were  unknown,  is  not  ap> 

fillcable.  In  tbe  latter  of  the  caeea  cited 
rom  Michigan,  It  being  an  apoeal  in  a 
condem nation  proceeding,  a  previous  pro- 
ceeding had  been  taken  by  the  company, 
which  had  thereupon  entered  and  built; 
and  afterwards  the  condemnation  was  set 
aside  by  the  sapreme  coart,  on  appeal,  be- 
cause there  had  been  no  notice  to  Dunlap, 
the  land-owaer.  Afterwards  thecompauy 
Instituted  the  new  condemnation  proceed- 
fngfl.  "The  railroad  company,  wbftber 
rightfully  or  wrongtully,"  says  tbe  opin- 
ion, "laid  this  track  while  In  possession, 
and  for  purposes  entirely  distinct  from 
auy  use  of  the  land  as  an  isulated  parc^. 
It  wunld  be  absurd  to  apply  tu  land  so 
used,  and  to  a  railroad  track  laid  on  It, 
the  technical  roles  which  apply  in  some 
other  cases  to  structures  inseparably  at- 
tached to  the  freehold.  Whatever  rule 
mlgbt  apply  In  case  of  abandonment.  It  is 
clear  that  tbis  superstructure  was  never 
designed  to  be  Incorporated  with  the  soli 
ezo^t  lor  purposes  attending  the  possea- 
slon,  and  In  proceeding  to  obtain  a  legal 
and  permanent  right  to  occupy  tt^  land 
for  this  very  purpose.  There  would  be  no 
sense  In  compelling  them  to  buy  tbeir  own 
property.  Whatever  right  of  redress,  If 
any,  Dunlap  may  have,  for  the  tortious 
occupancy  previous  to  these  proceedlaga, 
or  whatever  right  of  property  he  might 
have  in  case  the  company  abandoned  the 
road  entirely,  and  left  the  track  un- 
touched, we  think  that  so  long  as  it  is  in 
possession,  and  legal  measures  are  pro- 
ceeding to  secure  a  right  to  retain  It 
there,  this  structure  belongs  to  tbe  com- 
pany, whether  Intniders  or  not."  In  Dan* 
fels  r.  Railroad  Co..  supra,  Daniels,  without 
whose  permission  the  company  hadeatered 
andbullt,  recovered  Judgment  In  an  action 
for  possession  against  the  company,  and 
thejudgment  was  affirmed  on  appeal, (Dan- 
iels V.  Railroad  Co.,  35  Iowa,  129;)  and 
then  the  company  Instituted  coudemna* 
tlou  proceedings.  "Plaintiff,'*  says  the 
opinion,  "has  Buffbred  no  greater  damage 
than  would  have  occurred  to  him  had  tbe 
defendants  pursued  tbe  course  pointed 
ont  by  tbe  statute  which  they  are  now, 
by  this  proceeding,  pumiilng.  By  these 
proceetliugs  plaintiff  is  not  deprived  of  the 
title  to  tbe  land.  The  defendant 'acquires 
nothing  more  than  tbe  right  to  occupy  it 
for  railroad  purposes.  Bad  they  been  In- 
stituted prior  to  or  upon  defendants'  tak- 
ing possession  of  the  land,  no  different 
right  would  have  been  acquired  by  them 
than  tbey  obtain  In  the  present  action. 
In  each  case  tbe  measure  of  tbe  plaintiff's 
damages  is  the  same,  namely,  the  value  of 
the  land,  without  regard  to  benefits  re- 
sulting from  the  Improvement."  lo  the 
same  state  it  Is  held  that  a  railroad  com- 
pany acquires  no  right  to  the  land  until 

Bayment  of  damages.  Henry  v.  Railway 
o.,  10  Iowa,  540.  The  Jnst  compensation 
required  t"  be  given,  observes  tbe  supreme 
court  of  Illinois  In  Railroad  Co.  v.  Good- 
win, is  for  that  which  Is  taken  from  the 
owner,  and  which  la  of  value  to  bim.  and 
not  for  something  be  never  owned.  In 
Justice  V.  Railroad  Co..  supra.— the  Penn- 
sylvania Case,— then  hod  also  been  a 
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indgmeot  In  deetment  In  favor  ot  tbe 
and-owners.  The  court  held  that  tlie  en- 
try was  not  the  case  of  a  mere  trespass 
by  one  having  no  authority  to  enter,  but 
of  one  representing  the  state  herself, 
clothed  with  the  power  of  eminent  do- 
main, having  the  right  to  enter  and  place 
the  materials  on  the  land  taken  for  public 
use,— materials  essential  to  the  very  pur- 
pose which  the  state  has  declared  lo  tbe 
grant  of  the  charter,— yet  a  trespass,  by 
reason  of  the  omission  to  do  an  act  re- 
quired fur  the  security  ot  tbe  citizen,  to- 
wtt,  to  make  compensation  or  give  se- 
curity for  it;  for  which  Injury  the  citizen 
is  entitled  to  redress,  but  not  beyond 
his  injuryp  nor  extending  to  taking  the 
personal  chattels  of  the  railroad,  com- 
pany laid  down  for  the  benefit  of  the 
public.  Thesalleot features distlnicuitihing 
the  ease  from  that  of  an  ordinary  trespass 
were  beid  to  be  the  right  to  enter  an  the 
laud  under  the  authority  of  law  to  build 
a  railroad  for  public  use;  tbe  acquisitloa 
thereby  of  a  mere  easement  In  tbe  land ; 
the  entire  abseure  of  an  Intention  to  dedi- 
cate the  ebatlels  eutering  into  its  con- 
struction to  the  use  of  tbe  land;  tbe  ne- 
cessity for  their  use  in  the  execution  of  the 
public  purpose;  and,  lastly,  the  power  to 
retain  and  possess  tbe  chattels,  and  the 
structures  tbey  compose,  by  a  valid  pro- 
■ceedlng  at  law,  notwlthfltandlog  tbe  orlg* 
inal  illegality  of  tbe  entry.  Tbe  reasoning 
of  the  supreme  court  of  Alabama  in  Jones 
Railroad  Co.,  supra.  Is  substantially 
the  same  as  that  of  tbe  Pennsylvania 
court. 

The  cases  relied  upon  by  the  appellee  to 
support  his  contention  do  not  overcome 
the  conclusions  reached  by  us.  In  Rall- 
wpy  Co.  V.  Stanley's  .Heirs,  85  N.  J.  Eq, 
2;>3,  the  same  rule  as  to  damages  was' en- 
forced, and  an  injunction  granted  to  re- 
strain an  action  of  ejectment.  The  orig- 
inal entry  had,  however,  been  made  under 
an  agreement  between  a  predecessor  rail- 
road company  and  tbe  land-owner,  of 
which  agreement  sncb  railroad  company 
bad  not,  nor  bad  any  of  Its  saccessors. 
carried  out  the  undertaking  to  erect  a  cer- 
tain depot.  It  ^aa  remarked  In  this  ease, 
as  pointed  out  by  appellee's  counsel,  that 
on  no  other  hypothesis  than  this  agree- 
ment would  the  appellant  baveastanding 
in  court  to  stay  the  land-owner's  anit  for 
possession;  but  of  tills  language  It  is  ob- 
served in  Railroad  Co.  V.  Kamlah,  42  N.  J. 
Eq.  9S,  98,  6  Atl.  Rep.  444.  that  the  court 
was  not  laying  down  tbe  rule  to  be  ot>- 
served  In  all  cases,  but  was  speaking  raere* 
ly  with  reference  to  the  particular  circum- 
stances of  that  case.  Schroeder  t.  De 
Graft,  28  Minn.  299,  9  N.  W.  Rep.  857,  was 
an  action  of  trespass  to  recover  damages 
against  a  railroad  company  for  eonstrnct' 
Ing  a  road  across  the  plaintiff's  land  with- 
out his  permission;  and  It  was  held  that 
If  the  ties  and  rails  had  Increased  the  valne 
of  the  farm  thefactof  such  increase  should 
be  considered  In  estlmatlDg  the  amount  ot 
damages,  but,  If  the  farm  was  In  no  way 
benefited  or  enhanced  In  value  by  the  Hea 
and  rails  being  laid  across  It^no  deduction 
from  the  dnmnge  actually  done  to  tbe 
farm  shonid  be  made  on  account  of  the 
value  of  tbe  ties  and  rails.  The  qnoitloB 
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of  whether  the  value  ot  the  ties  and  rails 
should  be  excluded  or  be  included  in  tuIu- 
inff  the  land  on  a  condemnatlou  proceod- 
inf?  was  not  before  the  court,  nor  men- 
tioned. It  la  true  the  lower  court  in- 
structed tbejary,  in  connection  with  the 
doctrine  Just  atated,  that  the  ties  and  rails 
hud  becouje  a  part  ol  the  i-ealty ;  but  the 
theory  of  thp  decinion  as  to  the  rule  of 
damages  was  that  the  land-owner  could 
nut  be  made  the  unwilling  purchaser  of  the 
ties  and  rails,  or  required  to  pay  for  them, 
by  crediting  their  value  on  damages  done 
the  land  in  conetructJnic  the  road.  In 
Cohen  V.  Railroad  Co.,  84  Kan.  158,  8  Pac. 
Bep.  188,  the  railroad  company  bad  en- 
tered with  the  assentof  the  plaintiff  or  his 
afcent,  and  the  plalntltf  sued  in  trespass. 
There  was  on  the  lano  at  the  time  ol  the 
entry  an  old  gratle  which  had  been  con- 
structed by  another  company  and  aban- 
doned. It  was  held  that  the  Increased 
value  given  to  the  land  by  the  presence  of 
the  old  grade  should  be  coQKldered  In  esti- 
mating the  damages,  but  that  such  in- 
creased value  was  not  necessarily  what 
it  had  cost  to  hulld  the  grade;  yet  it  was 
also  hfld  that  no  recovery  eoold  he  had 
for  the  IncreaHed  value  given  the  land  by 
the  Improvements  put  on  It  by  the  de- 
fendant company.  In  this  opinion  it  is. 
moreover,  said:  "It  has  even  been  held 
that  where  a  railroad  company  enters 
upon  laud  as  a  technical  trespasser,  and 
afterwards  procures  the  land  for  its  right 
of  way  by  condemnation  proceedings,  it 
Is  not  compelled  to  pay  for  the  improre* 
ments  which  It  itself  made  upon  the  land 
while  It  was  technically  a  trespasBer,  and 
before  it  U-gally  procured  its  right  of 
way."  Citlng87  Pa.  St.  2S;  41  Iowa,  62; 
i'2  Wis.  58»;  26  Minn.  66,  1  N.  W.  Kep.  816, 
supra.  "  This, "  observes  the  opinion, 
"eeems  like  Justice."  The  decision  in  Hunt 
V.  itailway  Co..  76  Mo.  llo.  Is  that  where 
a  railroad  company,  having  obtalneil  a 
decree  for  the  condemnation  of  a  tract  ot 
land  without  the  knowledge  of  the  owner, 
erected  upon  It  a  building  or  a  permanent 
character  for  a  depot,  and  afterwards  the 
decree  was  held  void,  the  building  becomes 
a  part  of  the  realty,  and  could  not  be  re- 
moved by  the  company.  The  facts  In 
Price  v.  Ferry  Co.,  81  N.  J.  Eq.  81,  were 
that  a  railroad  was  built  on  land  on 
which  complainant  held  a  mortgage  of 
prior  date,  duly  recorded,  and  the  charter 
ot  the  company  did  not  permit  the  build- 
ing of  the  road  there,  but  expressly  pro- 
hibited It.  The  road  was  not  built  under 
comleranatlon  proceedings,  but  under  a 
grantof  rlghtot  way  from  the  mortgagor. 
Tbe  question  was  whether  one  having  a 
Hen  on  tbe  railroad  tor  building  the  same 
could  have  the  track  or  improvements  re- 
served from  a  sale  under  the  mortgage. 
The  opinion  holds  that  there  was  no  par- 
amount power  of  condemnation,  like  that 
in  Railroad  Co.  v.  Booraem,  28  N.  J.  Eq. 
460. -cited  supra.— no  power  (the  rlghtot 
eminen  t  domain)  to  taketbe property  supe- 
rior to  the  rlghtot  both  mortftagor  and 
mortgagee ;  tha  t  where  such  po  werexista  It 
confers  the  power  to  take  the  pmperty  on 
making  Just  compensation,  which  compen- 
sation, in  so  tar  as  the  value  of  the  land  Is 
concerned.  Is  to  beestimated  as  ol  the  time 


when  possession  is  taken,  and  therefore 
cannot  Include  the  value  of  improvements 
subsequently  put  on  the  property  by  the 
party  entering  under  such  right;  but  when 
the  entry  Is  not  under  that  right  the  right 
to  take  the  property  on  making  compen- 
sation does  not  exist,  and  the  party  en- 
tering and  improvingdoes  both  subject  to 
the  right  of  the  prior  mortgagee  to  sell 
both  the  land  and  such  improvements. 
Meriam  v.  Brown.  128  Mass.  891,  is  to  the 
effect  that  a  railroad  corporation  which 
has  eoustructed  Its  track  upon  a  person's 
land  without  tiling  a  written  location  or 
presenting  a  plan  thereof,  or  paying  or 
tendering  tu  the  land-owner  any  damages 
for  the  land  so  taken,  cannot  enter  upon 
the  laud  for  the  purpose  of  removiug  the 
rails  laid  upon  tberoad-bed,  and  stroctures 
placed  upon  tbe  land.— such  property  be- 
comes a  part  ot  the  realty;  and  the  fact 
that  the  original  entry  and  constraetfon 
were  made  without  objection  from  the 
mortgagor  In  possession  cannot  avail 
against  the  title  acquired  by  the  mort- 
gagee by  tbe  subsequent  foreclosure  of  the 
mortgage.  The  mortgage  was  of  a  date 
prior  to  the  construction  of  tbe  road. 
Railroad  Co.  v.Kinsey,  87  Ind.  514,  decides 
that  where  a  railroad  company  has  en- 
tered, as  it  legally  might,  under  con- 
demnation proceedings.  It  having  deposit- 
ed tbe  amount  assessed  by  the  appraisers, 
and  there  Is  an  appeal,  and  on  the  appeal 
the  assessment  has  been  increased,  but  the 
company  bas  not  paid  the  increased 
amount,  tbe  owner  may  recover  In  eject- 
ment without  paying  for  tbe  Improve- 
ments placed  on  the  land.  In  Graham  v. 
Railroad  Co..  36  Ind.  463,  the  conclusion 
reached  Is  that  where  a  railroad  company 
has.  without  the  consent  of  tbe  owner, 
and  without  color  ol  title,  entered  upon 
land,  and  occupied  the  same,  building  a 
depot  and  hotel  thereon,  and  afterwards 
seeks  to  appropriate  tbe  land  under  the 
authority  of  law,  the  value  of  the  land  at 
the  time  of  the  legal  appropriation,  with 
the  Improvements  thereon,  constitutes  the 
amount  for  which  the  company  is  liable  to 
the  owner  of  the  land. 

Id  California,  In  Railroad  Co.  -v.  Arm- 
strong, 46  Cal.  86,  condemnation  proceed- 
ing had  been  commenced  against  a  large 
number  ot  land-owners,  but  there  was  no 
service  as  to  the  owners  of  one  tract;  yet 
pendingsuch  proceedlngslt  was  built  upon 
by  the  railroad  company.  There  was 
Judgment  as  to  tbe  other  lands,  but  none 
as  to  this  tract,  which  tbe  owners  sold  to 
Armstrong.  Afterwards  tbe  proceeding 
was  dismissed  as  to  the  particular  tract, 
and  new  proceedings  of  condemnation 
were  begun  against  Armstrong.  There 
had  been  an  order  of  court  In  the  former 
proceeding  allowing  the  railroad  com- 
pany to  enter  upou  and  retain  possession 
of  tbe  lauds  pending  the  proceedings,  and 
bond  bad  been  given  as  required  by  tha 
statute.  Answering  the  contention  that 
tbe  value  of  the  Improvenpents  should  be 
Included  in  estimating  damages  In  the  sec- 
ond proceeding.  It  is  said  by  the  court: 
"Neither  the  constitution  nor  the  statute 
contemplates  that  a  pertion  whose  land  Is 
taken  In  the  exercise  of  the  right  of  emi- 
nent domain  shall  be  entitled  to  anything 
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beyond  a'Joat  compensation/  He  Is  to 
be  paid  tbe  damages  be  actually  Haffere, 
and  DothlnKmore.  Bnt  to  bold  that  in 
addition  to  the  fair  value  ol  the  land 
taken,  and  such  other  damaifea  as  he  may 
sufTer  by  sererlng  It  Irom  the  remnliider  ot 
hlB  tract,  he  shall  also  recover  the  value 
of  a  railroad  truck,  In  the  construction  of 
which  he  never  expended  a  dollar,  and 
which  waa  baUt  by  the  plaintiffs  at  their 
own  expense,  would  be  to  defeat  the  obvi- 
ous Intent  of  the  statute  by  an  overtechnl- 
cal  construction  otlt."  In  U.S.  v. Land  In 
Monterey  Co..  47  Cal.  515,  a  condemnation 
proceeding  was  begnn  by  the  government 
Id  1870  against  lands  which  It  had  In  18M 
entered  upon  against  the  will  of  the  own- 
ers, erecting  thereon  a  store  bntlding 
which  It  had  ever  since  occupied  as  a 
light-house;  and  It  was  held  that  the 
value  ol  the  Improvements  nhould  be  In- 
cluded In  estimating  damages.  "The 
law, "says  The  opinion, "did  not  authorise 
the  United  States  to  take  the  possession  of 
tbt«e  lands  Haana  fortt;  and  their  agents. 
In  entering  npon  them  and  ejecting  the  de- 
ftondaiits,  were  mere  tort-feasors.  The 
ease  Is,  In  this  Important  respect,  wholly 
unlike  that  of  Railroad  Co.  v.  Armstrong, 
46  Cal.  86.  Tn  that  case  the  road  track 
was  coustructed  by  the  railroad  company 
while  Its  possesHlon  of  the  land  ot  the  de* 
fendant  was  rightful,  being  held  at  the 
time  in  pursuance  of  pending  proceedings 
for  its  condemnation,  and  these  proceed- 
togB  having  been  dismissed  after  the  con- 
struction of  the  track."  The  latter  of 
these  cases  is  also  cited  by  the  appellee. 
It  does  not  pretend  to  overrnle  the  former 
cnse,  but  distinguishes  the  two  by  the 
etaarafiter  ot  the  original  entry. 

Of  the  cases  cited  by  the  appKllee,  that  of 
Graham  Railroad  Co.,  86  Ind.  468,  alone 
can  be  claimed  to  be  authority  for  the 
contention  that  tn  an  authorised  proceed- 
ing tor  condemnation  the  improvements 
put  upon  the  land  by  a  railroad  company 
having  the  rifrbt  to  exercise  the  power  of 
eminent  domain,  yet  not  doing  so  in  a 
valid  manner,  lAouId  be  included  in  esti- 
mating the  laud-owner's  compensation 
for  damages.  If  It  be  that  the  rule  of  the 
former  of  the  California  cases  Is  not  more 
applicable  than  that  of  the  latter  to  the 
tacts  of  the  case  before  us,  of  which  wn 
are  not  at  nil  satisfied,  our  views  are  not 
shaken  by  the  latter  case. 

Tbe  clear  weight  ot  autburity.  the  bet- 
ter reasoning,  and  true  right  of  the  mat- 
ter are  agalUKt  the  position  of  appellee. 

II.  The  authorities  at  our  hands  bear- 
ing directly  or  by  analogy  on  the  subject 
of  the  power  and  duty  ol  this  court  to 
suspend  the  warrant  are  those  mentioned 
In  the  succeeding  paragrRph. 

In  Railroad  Co.  v.  Jones.  69  Pa.  St.  488. 
the  railroad  company  bad  ootered  npon 
the  land  under  an  agreement  to  purchase, 
and  had  built  Its  track  thereon.  Thecom- 
pany  failed  to  pay  the  purchase  money, 
and  there  was  a  decree  tn  favor  ot  the 
vendors  for  the  sale  of  the  property  for 
tbe  amount  due;  and  the  seme  was  sold 
by  tbe  sheriff  under  the  decree,  and  the 
parchaaers  brunght  ejectment  against  the 
company.  There  had  never  been  any  con- 
demnation proceedings  against  rither  tbe 


OBTSB,  Vol.  10.  (Fla. 

former  owners  ur  tbe  parchasers  al  the 
sheriff's  sale.  It  was  said  that  tbe  sher- 
iff's vendees  took  the  whole  title  to  the 
land,  the  legal  title  ot  the  vendors,  and 
the  equitable  title  ot  the  railroad  com- 
pany, and.not  subject  to  any  easement  or 
right  ot  the  company  to  use  any  part 
ot  it  tor  the  track  of  Ha  road.  But  It 
was  held  by  the  court  that  the  company, 
andcrthe  provisions  of  Its  charter,  had 
the  undoubted  right  to  appropriate  tbe 
land,  and  to  acquire  a  right  to  Its  use,  op- 
nn  making  compensation  to  the  owners 
for  the  damage  sustained  thereby ;  and 
that  as  tbe  land  was  Indispensably  oeces* 
sary  to  the  company,  and  the  company 
had  tbe  right  Indicated,  It  was  bat  Just 
and  equitable  that,  while  affirming  the 
Judgment  In  ejectment,  all  proceedings 
thereon  ehonid  be  ordered  stayed  for  sncb 
reasonable  time  as  might  be  necessary  to 
enable  the  company  to  take  proceedings 
to  condemn  the  land;  and  that  there  was 
no  doubt  of  the  court's  authority  to  make 
the  order,  or  of  the  propriety  of  tbe  order, 
under  tbe  dreumstances.  O'Hara  v.  Rail- 
road Co.,  Grant,  Cas.  211.  See,  also,  6  U. 
S.  Dig.  (1st  Series)  p.  300,  S  160.  In  RaU- 
road  Co.  v.  Bruce,  102  Pa.  St.  28,  a  canal 
company  which  bad  condemned  and  ac- 
quired the  easement  ot  a  right  of  way 
over,  and  not  a  tee  In,  the  lands  appro* 
prlated  by  It  for  canal  purposes,  after- 
wards became  Insolvent,  and  all  Its  prop- 
erties and  trannlilses  were  sold  to  a  raU- 
rond  company;  and  It  was  held  that  the 
latter  company  could  notconstructtracks 
on  snch  canal  right  of  way  without  wak- 
ing compensation  tu  tbe  owner  ot  the 
land,  and  that  tbe  owner  ot  the  fee  was 
entitled,  where  such  tracks  had  been  laid 
without  making  or  tendering  compensa- 
tion, to  recover  In  ejectment  against  the 
railroad  company ;  that  the  canal  having 
been  abandoned,  as  snch.  Its  charter  as  a 
highway  went  with  it,  and  tbe  useand oc- 
cupation of  the  land  reverted  to  the  own- 
er in  fee.  "We  may, "says  the  opinion, 
"here  add.  In  order  to  avoid  all  mistakes 
and  misapprehensions,  that  the  defend- 
ants might  secure  a  right  of  way  and  SB* 
cure  tbe  work  and  property  which  It  has 
put  upon  the  plaintiff's  laud  by  having 
an  assessment  of  damages  as  provided 
bylaw,  and  If  the  plaintiff  should  refuse 
a  stay  ot  execution  until  that  can  be  ac- 
complished the  court  below  on  application 
may  for  that  purpose  Interpose  Its  Injanc- 
tlon."  Citing  Justice  r.  Railroad  Co.,  87 
Pa.  St.  28,  In  which  execution  had  been 
stayed  In  the  lower  court.  The  ca«e  of 
Conger  v.  Railroad  Co.,  41  Iowa,  419,  Is 
on?  in  which  the  railroad  was  built  with 
the  knowledge,  bnt  without  any  express 
permission,  of  the  land-owner.  Tbe  land- 
owner took  proceedings  to  have  tbe  dam- 
ages assessed,  and  afterwards  bron^t 
ejeetraent;  the  damages  not  having  been 
paid.  The  doctrine  that  tbe  fact  that  tbe 
land-owner  knowingly  permits  a  railroad 
company  to  enter  npon  hie  land  and  build 
Its  road  does  not  estop  blm  from  main- 
taining an  Injunction  restraining  the  com- 
pany from  using  the  vigbt  of  way  without 
making  compensation  therefor.  Is  folly 
recognised,  (Hlbhs  v.  Railroad  Co..  » 
Iowa,  UO;}  and  It  Is  asserted  tbat  there 
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Is  no  difference  In  tnia  respect  between  a 
proceeding:  ior  an  tnjanction  and  au 
action  of  ejectment.  The  JndKnitiOt  In 
favor  of  the  land-uwner  was  aOlrmed, 
bnt  the  court  eald  that  the  action 
wua  to  be  regarded  as  a  mere  means  of 
coercing  payment  of  the  damages;  that 
if  the  damages  had  not  been  assessed,  the 
defendant  might,  notwithstanding  the 
action,  cause  the  damages  to  the  land- 
owner to  be  assessed,  and  upon  payment 
of  them  could  have  the  execution.  If  Is- 
sued, recalled,  and  would  be  entitled  to  the 
aid  of  a  court  of  equity  for  that  purpose; 
bnt  that  in  this  case,  as  the  damages  bad 
been  assessed,  nothing  but  payment  of 
th«n  waa  wanting  to  entitle  the  defend- 
ant to  the  contlnned  use  of  the  plaintiff's 
land;  and  a  suKpenslon  of  the  execution 
was  ordered.  In  Railroad  .Co.  v.  Kamlah. 
42  K.  J.  Eq.  98.  6  Atl.  Bep.  444,  Kamlah, 
claiming  that  he  had  never  received  com- 
pensallon  for  land  used  by  the  railroad 
company,  brought  ejectmait  to  recover 
the  land,  and  thereupon  the  company  ob- 
tained a  preliminary  Injunction  to  stay 
the  action,  on  the  ground  that  It  had  the 
legal  title  to  the  land,  but,  being  unable 
tu  establish  It,  prayed  a  discovery,  and 
also  Inelsted  tbat.  If  It  should  be  unable 
to  establish  Its  legal  title,  it  had  an  equi- 
table title,  which  equity  ooght  to  protect 
by  decreeing  tbat  It  retain  possession  of 
the  premises,  and  consnmmate  Its  right 
thereto  by  awarding  Just  comi)enBatlon 
to  Kamlah.  It  was  held,  after  answer, 
that  the  injunction  should  be  retained 
on  Che  ground  that  the  possession  of  the 
premises  was  originally  taken  with  the 
knowledge  of  Kamlah,  and  continued  tor 
about  20  years  as  partiil  tbecomplaln- 
ant's  road,  with  defendant's  acquiescence* 
during  which  time  various  negotiations  bad 
been  had  between  the  parties  as  to  com- 
pensation, and  that  theconipany,tbe  land 
being  indispensable  to  It,  mtgtit,  by  pro* 
ceedlng  under  Its  charter,  condemn  the 
land*  or.  If  It  had  not  such  charter  power 
to  condemn,  It  might  make  compensa* 
'Uon,  to  be  ascertained  and  awarded  in 
the  conrt  of  equity.  In  this  case  It  was 
said:  "Where  poHsesslon  has  been  taken 
of  land  for  a  public  work,  and  the  work 
has  been  constrncted  upon  It,  but  no  com- 
pensation has  been  made  for  the  land.  If 
the  company  In  taking  possession  has 
acted  In  good  faith  under  acquiescence  of 
the  owner,  or  by  mistake  as  to  the  prop- 
erty, or  as  to  the  Talldltj  of  tlie  authori- 
ty given  It  HO  to  occupy,  and  tbe  proper- 
ty Is  In  public  use,  equity  will  not  permit 
the  company  to  be  disturbed  In  Us  pos- 
session, provided  It  matte  compensation, 
it  equity  shall  so  require."  Bartleson  v. 
City  of  Minneapolis,  88  Minn.  408,  28  N. 
W.  Bep.  889,  (decided  June  15, 1885.)  Is  a 
case  in  which  there  had  been  condemna- 
tion proceedings  and  an  award  of  $400  in 
August,  18R1.  The  law  regulating  theaub- 
Ject  pruTlded  that  after  tbe  award  be- 
came final  the  city  council  should  canse 
tbe  amount  thereof  to  be  paid,  and  that 
In  ease  such  payment  was  nut  made  with- 
in one  year  after  the  conflrmatlon  of  the 
award  or  tbe  determination  of  an  appeal 
the  proceedings  should  be  deemed  to  be 
abandoned*  and  that  before  tbe  payment 


of  the  award  the  owner  abonld  famish  an 
atratract  uf  title  showing  himself  to  be  en- 
titled to  the  damages  allowed,  and  that 
in  case  of  neglect  to  furnish  the  abstract, 
or  of  donbt,  the  amount  awarded  should 
be  set  apart  for  whomsoever  should  be 
entitled  to  It,  and  should  be  paid  to  any 
person  showing  himself  to  be  so  entitled. 
It  was  admitted  on  the  trial  that  the 
plaintiff  was  the  owner,  except  for  the 
condemnation  proceedings  shown  by  tbe 
defendant.  No  compensation  for  tbe  land 
was  ever  paid  or  set  apart  untllJuly  25, 
1884,  when  the  city  council  set  apart  In 
the  city  treasury  thosnm  of  S400.  It  was 
held  that  tbe  condemnation  proceedings 
were  by  the  failure  to  pay  or  set  apart 
tbe  amount  of  tbe  a  ward  within  one  year* 
Ipso  facto,  abandoned,  and  that  Bartle- 
son was  entitled  to  recover  in  ejectment. 
At  the  close  of  the  opinion  Is  tbe  follow- 
ing observatlun :  •*  To  the  suggestion  that 
tbe  court  may  grant  to  the  city  equitable 
relief  In  the  premises,  and,  upon  eqnltable 
conslderatlonB.  sustain  Its  possession.  It 
Is  enough  to  say  that,  If  the  city  could 
upon  any  case  be  relieved  from  the  con- 
sequences of  the  couucll's  failure  to  com- 
ply with  the  law,  no  sach  caae  Is  present- 
ed by  tbe  pleadings  or  made  by  the  facts 
found."  In  the  cases  of  Harrington  v. 
Railroad  Co.,  17  Minn.  216,  (Gil.  188.)  and 
Lohman  v.  Railroad  Co.,  18  Minn.  174, 
(Oil.  157,)  In  the  former  of  which  cases 
no  proceedings  to  condemn  had  been 
taken,  and  in  the  latter  there  was,  as  here, 
a  failure  of  the  commissioners  to  give 
notice  to  the  land-owner.  It  was  urged 
that  the  land-owner  was  entitled  to  an 
Injunction  against  the  further  use  of  tbe 
premises  by  tbe  railroad  company;  but 
a  stay  was  allowed  to  permit  the  Insti- 
tution of  condemnation  proceedings.  In 
tbe  latter  oT  these  cases  It  Is  remarked: 
"Bnt  It  appears  that  underthls  appeal,  or 
by  some  arrangement  of  the  parties,  tbe 
defendant  has  constructed  and  Is  now  op- 
erating the  road  over  defendant's  land, 
so  that  great  public  Inconvenience  would 
result  It  the  Injunction  were  to  be  en- 
forced, and  as  It  further  appears  from  de- 
fendant's answer  that  the  proceedings  to 
condemn  were  taken  In  good  faith,  and 
with  an  honest  purpose  on  the  part  of  tbe 
plaintiff  to  comply  with  the  law,  we  are 
of  tbe  opinion  that  tbe  Injunction  should 
not  be  allowed  to  become  operative  until 
suitable  opportunity  Is  given  to  defend- 
ant to  acquire  tbe  right  tu  appropriate 
plalntlR's  land,  either  by  negotiation  or 
by  fresh  proceedings  to  condemn."  In 
Strong  V.  City  of  Brooklyn,  12  Hun,  453, 
tbe  plaintiff  recovered  Judgment  for  pos- 
session of  a  piece  of  land  which  the  city 
was  using  for  public  purposes,  and  the 
city  obtained  an  order  staying  the  en- 
forcement of  tbe  judgment  on  tbe  ground 
tbat  it  was.  about  to  condemn  the  land. 
The  order  was  reversed  by  two  Jastices, 
they  holding  that  generally  stays  of  pro- 
cess are  granted  by  reason  of  something 
which  has  taken  place  pending  the  litiga- 
tion or  after  the  rendition  of  the  judg- 
ment, and  that  It  no  reason  of  that  kind 
exists  the  Judgment  must  have  Its  full 
force*  and  tbat  no  dlstlnctioo  was  to  be 
made  In  the  case  of  a  body  entitled  to  the 
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rlsrht  of  enilnent  domain.  Tn  Story  v. 
Rallrond  Co.,  90  N.  T.  122,  179,  where  It 
was  held  that  thu  elevated  Htreet  railroad 
strtictnre  which  the  company  waa  at  the 
coraiuencemeot  of  the  Bult  about  to  erect, 
and  had  since  then  actoally  erected,  con- 
dtltnted  a  taklnfc  and  appropriation  of 
plalDtlff'a  property  without  compeaaa- 
tlon,  of  the  seven  coDclunionR  reached  by 
the  court,  as  aummarised  In  the  opinion 
of  Tracy,  J.,  the  aeventhwaa:  "Tlie  In- 
junction prohibiting  tbe  contlnnance  of 
the  road  in  Front  street  shonld  not  be 
laaued  ontil  the  railroad  company  has 
bad  reasonable  time  after  thla  declaion 
to  acquire  theplaintlft'a  property  by  agree- 
ment, or  by  proceedings  to  condemn  the 
same."  In  treating  of  injunctlona  to  pre- 
Ttint  the  use  of  propertyuntll  damageaare 
paid,  It  is  eald  by  Lewis  on  Eminent  Do- 
main, S  634.— citing  Young  t.  Harriann,  6 
Ga.  ISO;  Oanimage  v.  Baliroad  Co..  65  6a. 
614:  Lohman  v.  Baliroad  Co.,  38  Minn.  174, 
(Oil.  157;)  White  v.  Railroad  Co..  7  Helsk, 
618,— that  where  the  right  to  relief  exiHts 
at  the  time  of  filing  the  bill,  but  the  de- 
fendant has  thepowerto  acquire  tbe  prop- 
erty, and  an  Injunction  will  be  prejudtriul 
to  the  public  or  tbe  defendant,  and  its 
postponement  no  detriment  to  tbe  plain- 
tiff, tbe  court  will  withhold  the  Injunction 
QDtll  a  reasonable  opportunity  la  afforded 
to  ascertain  and  pay  the  compensation. 
The  authorities  sustain  tbe  text.  See,  al- 
so. Harrington  T.  Baliroad  Co.,  17  Minn. 
215,  {Gil.  1.S8.) 

All  of  these  cases,  except  that  of  Bartle- 
snn  r.  nty  of  Minneapolis.  38  Minn.  468. 
23  N.  W.  Bep.  839.  and  Strong  t.  City  of 
Brooklyn,  12  Hun,  453.  snatain  either  ex- 
pressly or  by  analogy  the  power  to  with- 
hold the  mandate  for  tbe  purpose  desired 
in  this  cause;  and  the  excepted  cases  are 
not,  considering  the  facts  of  this  case,  au- 
thority against  our  power  or  duty  to  do  so. 
The  power  of  courts  to  temporarily  stay 
the  Issnlns  of  executions  Is  exercised,  says 
Mr.  Freeman,  In  an  almost  Infinite  variety 
of  clrcnro stances,  in  order  that  the  ends  of 
Justice  may  be  accomplished.  In  many 
cases  this  power  operates  almost  as  a 
substltnte  for  proceedings  in  equity,  and 
bnables  the  defendant  to  prevent  an  Ineq- 
nltable  nse  of  the  Judgment  or  writ. 
Freem.  Ex'ns,  $  32;  Mitchell  v.  Duncan,  7 
Fla.  18;  Robinson  v.  Yon.  8  Fla.  350; 
Granger  v.  Craig,  85  N.  T.  619.  The  with- 
holding of  the  writ  of  possession,  In  cases 
of  this  kind,  repts  upon  tbe  same  princi- 
ple that  the  withholding  of  an  Injunction 
la  founded  on. 

There  la  no  such  difference  between  the 
constitution  of  onr  state  and  those  of  the 
states  tn  which  the  abore  decisions  were 
made  as  makes  these  decisions  Inapplica- 
ble here. 

The  power  Invoked  Is  one  liable  to  be 
abused,  (Freem.  Ex'ns,  S  82,)  and  should, 
tn  out  Judgment,  be  exercised  with  ex- 
treme caution;  but  we  are  entirely  aatla- 
fled  that  the  case  before  us  Is  a  proper  one 
for  Its  exercise. 

The  facts  of  tbe  case  are.  of  course,  such 
as  necessitated  the  affirmance  of  the  judg- 
ment in  ejectment  In  favor  of  the  appellee; 
yet  it  Is  true  that  the  appellant  la  a  lessee 
nnder  the  company  by  which  the  original 


condemnation  procieedlngs  were  fnstltat* 
ed,  and  that  the  appellee,  whose  action 
was  not  commenced  till  March,  1SS7,  linew 
early  In  1S85  that  the  lands  were  occupied, 
wblcb  occupation  must,  as  the  lease  was 
not  made  till  December  of  that  year,  have 
been  by  the  lessor  company,  although  tlie 
appellee  does  not  say  which  company  It 
was.  It  Is  also  true  that  there  Is  In  the 
record  such  evidence  nf  notice  having  been 
given  to  the  appellee  by  the  condemnation 
commissioners,  by  advertisement,  as  ren- 
ders the  contest  of  the  title  by  the  appel- 
lant one  of  good  faith,  ae  It  does  Its  en  try 
under  the  lease;  and  there  is  nothing  in 
the  record  tending  to  show  that  the  ap- 
pellant has  acted  otherwise  than  In  good 
faith  and  with  honest  purposes  in  any  of 
these  proceedings.  Moreover,  upon  the 
rendition  of  our  Judgment  affirming  the 
recovery  In  ejectment,  new  condemnation 
proceedings  were  promptly  Insldtuted  and 
duly  prosecuted  against  the  resistance  of 
tbe  appellee  and  the  other  owner  of  the 
land ;  and  the  circuit  judge  dismissed 
them  on  tbe  ground  that  our  legislation 
is  invalid  and  uuconstltutlonal.  Fron: 
this  judgment  an  appeal  has  been  tnkec 
to  this  court,  and  the  appeal  transcript 
has  been  filed.  In  view  of  this  decision 
tLe  railroad  company  has  certainly  done 
all  It  can  do,  unless  and  nntil  the  Judg- 
ment appealed  from  shall  be  reversed.  It 
la  also  entitled  to  a  decision  of  the  ques- 
tion on  the  appeal.  If  that  judgment  la 
erroneous,  the  company  shuald  not  suffer 
from  it.  If  It  is  right,  any  damage  the  ap< 
pellee  may  anstaln  by  reason  of  the  poa- 
sesaton  of  the  laud  can  be  compensated  In 
money,  and  Is  wholly  Inconsiderable,  In 
comparison  with  the  damaKe  and  Incon- 
venience which  the  appellant  and  the  pub- 
lic will  Incur  should  we  refuse  to  withhold 
the  mandate.  To  permit  the  mandate  to 
go  now  would  not  only  be  contrary  to 
the  principle  and  practice  announced  and 
established  by  the  above  authorities,  but, 
it  seems,  would,  tn  view  of  onr  affirmance 
of  the  judgment  In  ejectment,  put  It  be- 
yond the  power  of  the  circuit  court  to 
grant  any  similar  relief  as  to  Its  own  writ, 
unless  we  shonld  direct  the  allowance  of 
such  relief.  Freem.  Ex'ns,  §32;  MarysvtUe 
V.  Uuchanan.  3  Gal.  212;  Dlbrell  t.  East- 
land, 3  Yerg.  506.  h  judgment  In  eject- 
ment la  never  a  bar  to  condemnation  prn- 
ceedinga,  nor  does  It  award  any  recovery 
of  mesne  profits  for  occupation  of  the  land 
after  Its  rendition ;  nor  can  the  question 
of  such  subsequent  mesne  profits  be  con- 
sidered In  condemnation  proceedings,  they 
being  tbe  snl>Ject  of  an  Independent  ac- 
tion. There  baa  bean  no  obstacle  to  tbe 
collection  of  the  recoreryfor  mesne  profits 
and  costs  adjudged  In  the  action  of  eject- 
ment, even  If,  In  view  of  what  has  passed 
at  our  bar.  It  could  be  thought  that  the 
same  were  not  paid  last  spring.  The 
withholding  of  the  mandate  should  not 
Interfere  with  appellee's  right  to  sue  for 
the  mrane  profits  accruing  subsequently 
to  those  recovered  in  the  ejectment  ac- 
tion; and,  upon  condition  that  It  shall 
not,  the  mandate  will  be  withheld  till  the 
further  order  of  the  court,  and  the  mo- 
tion of  tbe  appellee  will  be  denied.  It  wUi 
be  ordered  accordingly. 
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iLUNom  Cent.  R.  Co.  v.  Ckossbtt. 
(Supreme  Court  of  MitBtstippi.  Jan.  25,  1693.) 

Appeal  from  circuit  L'nurt.De  Soto  coun- 
ty;  Jaheb  T.  Fant.  Judge. 

Action  by  W.  A.  Crossett  agalnat  tbe 
Illinois  Central  Railroad  Company.  Ver- 
dict for  plaintiff.  Dofendaut  apoealB.  Be- 

Majea  &  Hariia,  for  appellant.  PoweJ 
d  Farley,  for  appellee. 

Campbell,  C.  J.  Tbe  rerdlct  should  be 
for  tbe  defendant  on  the  record  before  us. 
The  teetimony  of  tbe  enxineer  and  flre- 
mun,  corroborated  by  other  'wltneBses, 
fully  ezcnipatee  tbe  defendant  as  to  tbe 
fiijur.v  to  tbecalvRB.  There  Is  aothlnfc  In 
the  evidence  tosugKeatany  other  Idea  than 
that  the  calvee  were  obscured  from  view 
until  they  were  In  danger,  when  It  was 
too  late  to  save  tbem.  Tbe  evidence  of 
tbe  employes  of  the  defendant  Is  probable, 
and  fully  corroborated,  and  uncontradict- 
ed In  any  material  particular.  It  must  be 
that  tbe  case,  as  presented  before  the 
learned  circuit  Jadse,  was  different  In 
some  facts  from  that  before  us,  or  be 
wuuld  not  bare  pei'mltte<l  tbe  verdict  to 
stand,  Beveraed,  and  remanded  lor  a  new 
trial. 


(69  HIM.  W) 

State  y.  Allen  et  al. 

{Sugpnme  Cowri  ef  JflMimfppL  Jan.  11,  189S.) 

Bonds— BsLiASs  of  Burstt— Ebasino  KAm— 
IfOTICBTO  Apfbovxno  Orioeb— BEOBITIXaTu- 

DICT. 

1.  Snodry  co-sureties  signed  a  penal  bond 
while  in  the  hands  of  the  principal  obligor,  on 
condition  that  sach  bond  should  not  be  a  com 
plet«d  instrument  nntll  enoagh  co-snreties  bad 
signed  sod  Justified,  In  the  respective  anuniots 
signed  by  eacb,  to  make  up  the  fall  penal  ram, 
and  the  bond  duly  delivered  to  the  proper  cKEBcer 
tor  approval  as  required  by  law.  After  the  req- 
uisite solvent  co-sureties  had  signed,  the  name 
of  one  was  erased  by  drawing  a  line  tbroDgh  his 
signature,  his  name  In  the  body  nt  the  bond  and 
In  the  Jurat,  with  the  conseot  of  the.  principal 
obligor,  but  without  notice  to  the  other  sureties. 
The  bond  was  subsequently  delivered  to  the 
proper  officer  for  approval,  his  atteatiou  called 
to  the  erasure,  and  the  bond  was  then  approved 
by  hlin.  Held,  that  the  erasure,  and  disctuu^e 
of  the  one  co-surety,  having  released  all  those 
who  signed  after  falm^  all  Uie  other  co-sureties 
were  discharged. 

2.  The  officer  who  approved  the  bond  was,  in 
such  case,  chargeable  wllh  notice  of  all  QLe  oir- 
cnmstances. 

8.  Where  the  Judge,  who  presided  at  tbe  trial 
by  interuhange,  had  oeen  called  away  after  the 
Jury  retired,  and  they  subsequently  brought  in  a 
special  verdict,  not  completely  responsive,  there 
having  been  no  opportunity  given  for  a  more  per- 
fect response  from  the  Juiy  ander  fuller  direc- 
tions from  the  Judge,  the  local  resident  Judge 
l^perly  received  and  entered  thespeciul  verdict 
as  returned. 

4.  Where  counsel  agree,  In  such  case,  In  open 
court,  that  "on  appeal  the  special  verdict  shall 
be  considered  wiui  reference  to  the  evidence  as 
well  as  the  pleadings, "  tbe  appellate  court  wlU 
interpret  such  agreement  to  authorise  the  court 
to  oousider  such  facts  as  actually  found  by  the 
Jury  which  should  have  been  found,  and  to  dis- 
pose of  the  case  aoeordingly. 

Appeal  from  circuit  court,  Hinds  coun- 
ty; C.  H.  Caupbiell,  JudKe. 


Action  by  tbestateof  Mississippi  against 
John  M.  Allen  and  others.  Judgment  for 
defendants.   Plalntill  appeals.  Affirmed. 

T.  At.  Miller,  Atty.  Gen.,  for  the  State. 
John  M.  Allen,  tor  appellees.  , 

Woods,  J.  For  the  last  time  this  cause, 
which  involves  public  and  private  Interests 
alike.  Is  before  ns  for  conclusive  determi- 
nation upon  the  decisive  plea  of  ago  eat 
Ikctom,  interposed  by  all  tbe  defendants 
yet  remalntne  In  court.  This  plea,  wblcb, 
under  tbe  rulings  of  the  court  below, 
niQBt  be  understood  to  embrace  all  the 
matters  souKbt  to  be  set  up  in  tbe  further 
plea  of  defendants,  marked  "No.  10," 
avers  in  Its  essential  parts  that  the  bond 
sned  on  Is  not  tbelr  act  and  deed,  because 
tbeysay.Bubstantlally,  that  under  the  pro- 
viso to  section  1,  c.  40.  Acta  1880.  tbe  same 
being  entitled  "An  act  to  require  tbe  em- 
ployment of  convicts  on  works  of  internal 
improvement  and  provide  for  tbe  suppoi  i: 
of  the  penitentiary,  without  loss  to  tbe 
state, "  tbe  board  of  public  works,  having 
first  rejected  all  the  bids  received  for  tbe 
lease  of  the  penitentiary,  penitentiary 
property,  and  convicts  for  the  term  of  sU 
years,  eutered  Into  b  contract  with  J.  S. 
Hamilton,  J.  A.  Hoskins,  and  Robert  H. 
Allen,  constitntlDg  the  firm  of  Hamilton, 
Allen  &  Co.,  In  July,  18S0,  whereby.  In  con- 
sideration of  the  sum  of  929,420,  to  be  paid 
annually,  the  said  penitentiary,  property, 
and  convicts  were  leased  to  said  Hamil- 
ton, Allen  ft  Co.,  lor  tbe  term  of  six  years, 
upon  the  terms  and  condition  provided  by 
law,  and  that  said  contract  was  properly 
executed  by  the  respective  parties  thereto. 
That  thereafter,  as  required  by  section  3 
of  said  chapter  40,  Acts  1880,  the  said  les- 
sees entered  into  a  bond  of  the  character  of 
the  one  now  sued  on, tbe  condition  wbere- 
of  was  that  tbe  said  lessees  should  faith- 
fully perform  their  said  contract  of  lease. 
That,  the  said  section  3  of  said  chapter  40 
requiring  that  said  bond  so  executed 
should  be  approved  by  tbe  board  of  pub- 
lic works,  a  form  thereof  was  delivered  to 
said  Bobert  H.  Allen,  one  of  the  lessees,  to 
be  circulated  In  tbe  northern  part  of  the 
state  of  Mississippi  for  signatures,  with 
the  nnderatnnding,  and  npon  the  condi- 
tion, that,  after  the  said  Allen  bad  pro- 
cared  thereto  as  many  BignaCuresas  be 
reasonably  could,  the  said  form  of  bond 
was  to  be  returned  to  the  defendants 
Humllton  and  Hoskins  at  Jackson,  there 
to  be  circulated  for  other  and  further  sig- 
natures; and  when  sucb  signatures,  addi- 
tional to  those  who  bad  signed  prior  to 
their  signing  the  same,  should  make  up 
the  penalty  proHcrlbed  in  the  bond,  to- wit, 
$100,000,  tbe  said  form  of  bond  was  to  be 
signed  by  the  principal  obligors,  the  said 
leHsees.  and  by  them  was  to  be  delivered 
to  the  governor  of  the  state,  to  be  by  him 
submitted  to  the  board  of  public  works 
for  Inspection  and  approval,  Tbat  It  was 
further  understood  and  agreed  that  the 
form  of  the  bond,  ortbebond.soctrculated 
and  signed  as  aforesnid.  was  not  to  be  re- 
garded by  any  of  tbe  Becuritlee  signing  tbe 
same  as  a  completed  Instmineut  unless 
and  until  It  should  be  signed  by  other  se- 
curitles,  so  as  to  mnke  up  the  full  penalty 
of  tbe  bond  after  It  bad  been  trauBmltted 
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bytheeald  Alien  to  the  aaltl  Hamilton  and 
HoBkins  lor  that  porpose;  the  secnritleB, 
HB  Among  themaelres,  nlgnlng  fur  the 
amoantBset  opposite  their  named.  That 
said  bund,  or  form  of  bond,  was  not  to  be 
a  completed  Instrument  until  all  such  oth- 
er securities  had  signed  the  bond,  accord- 
ing to  the  nnderRtandlng  and  aKreemeut 
belore  setout,  and  until  It  had  been  slKued 
by  thn  principal  obligors,  and  there- 
upon deposited  with  the  governor  of  the 
state,  as  ez  oScIo  president  of  the  board 
of  public  works,  to  De  by  him  handed  to 
the  said  board  of  public  works  for  approv- 
al, as  required  by  law.  That  among  other 
Becurlties  signing  the  bond  after  Its  said 
traiuniiSBlon  to  Hamilton  and  Hosklns. 
for  circalatlonfor  signatures  of  such  other 
securities,  was  one  Philip  Hart,  a  solvent 
security  thereon,  and  worth  the  penalty 
of  the  bond ;  and  that,  after  said  Hart 
signed  said  bund,  It  was  signed  by  R.Bur- 
dett,  J.  L.  Hebron,  and  J,  F.  Townsend, 
as  securities  also,  and  was  thereafter 
signed  by  the  principal  obligors.  That 
the  said  bond  was  signed  by  theiie  defend- 
ants, as  securities,  on  the  condition  that 
It  would  not  take  effect  as  a  bond,  nor  be 
a  completed  Instrnment,  nor  be  delivered 
to  the  board  of  public  worksfor  approval, 
until  the  others  signing— their  co-sureties 
—would  Justify  In  an  amount  aggregat- 
ing, with  all  tbe  snms  JastiOed  to  by  all 
the  securities,  the  fnli  penalty  of  tbe  bond, 
to-wlt.  the  sum  of  flOO.OOO.  That  said 
Hart  Justified  in  the  sum  of  fS.OOO,  Bur- 
dett  and  Hebron  In  the  sum  of  98,000  t;ach, 
and  Townsend  in  tbe  sum  of  $10,000;  tbe 
several  amounts  Justified  to  by  all  the  se* 
curlties  aggregatingsomething  more  than 
9100,000.— the  penalty  of  the  bond.  That 
while  all  tbe  securities  were  yet  on  tbe 
bond.  It  having  been  flnall.v  completed  ac- 
cording to  the  understanding  and  condi- 
tion OD  which  these  defendants  signed, 
and  before  the  same  had  been  approved  by 
the  board  of  public  works,  while  it  was 
in  tbe  bauds  of  the  governor,  as  pi-esldent 
ex  oSdo  of  tbe  board  of  public  works,  or 
in  the  hands  of  tbe  principal  obllgora,  or 
one  of  them,  and  while  wholly  out  of  the 
possession  and  control  of  these  defend- 
ants, the  said  governor,  or  the  said  prin- 
cipal obligors,  or  one  of  them,  permitted 
the  said  Hart  to  withdraw  from  said 
bond  by  the  erasnre  of  his  (Hart's)  name 
In  tbe  body  of  the  bond,  in  Its  signature, 
and  la  Its  "acknowledgment, "(sle,)  at  tbe 
request  of  Hart,  and  without  the  knowl- 
edge or  consent  of  these  defendants,  or  of 
any  of  the  other  securities,  Including  He- 
bron, Bnrdett.and  Townsend.  who  signed 
after  Hart;  und  that  this  erasure  of 
Hart's  name  was  made  prior  to  its  deliv- 
ery to  and  approval  by  the  board  of  pub- 
lic works;  and  that  the  board  of  public 
works  tbereopon,  with  full  knowledge  of 
the  facts,  and  without  the  authority  and 
consent  of  the  defendants,  approved  the 
bond,  whereby  the  said  Hebron,  Burdett, 
and  Townsend,  as  well  as  Hart,  were  re- 
leased as  the  co-Buretles of  defendants.and 
whereby  tbe  amount  for  which  the  re- 
maining securities  Justlfled  was  reduced 
far  below  flOO.OOO;  and,  therefore,  that 
they  are  released  from  liability  oo  said 
bond. 
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Besides  this  general  plea,  whicb  we  have 
stated  with  much  fullness,  one  of  the  de- 
fendants Joining  therein,  viz.,  John  M.  Al- 
len, presented  and  asked  leave  to  file  hU 
Individual  plea  of  non  est  factum,  num- 
bered in  the  record  11,  In  which,  besides 
much  that  had  already  been  presented  by 
him  and  his  co-defendants  to  the  plea  Just 
largely  recited  by  us,  he  averred  that  he 
was  Informed  by  Robert  H.  Allen,  tbe 
principal  obligor  who  cireuiated  the  bond 
for  signatures  lu  North  Mississippi,  as  here- 
inbefore circumstantially  detailed,  that 
the  said  J.  F.  Townsend  would  be  his  co- 
surety, if  he.  John  M.  Allen,  sbould  sign 
the  bond;  that  be  knew  Townsend.  and 
knew  him  to  be  a  man  of  large  means,  and 
tbat  he  signed  upon  tbe  onderstaudtng 
(additional  to  the  conditions  stated  In  the 
general  plea  of  all  tbe  defendants)  that 
Townsend  should  become  his  co-surety, 
and  become  liable  on  tbe  bond  with  said 
defendant  John  M.  Allen ;  that,  with  this 
additional  understanding,  John  M.  Allen 
signed,  and  tbat,  ae  agreed  and  nnder- 
Htood.  said  Townsend  did  Bobsequently 
sign,  and  Justified  In  the  sum  of  910,000. 
but  that  Townsend  and  others  had  t>een 
released  from  liability  upon  said  bond  by 
reason  of  tbe  erasure  of  tbe  name  of  Philip 
Hart,  as  hereinbefore  specifically  nar- 
rated; that,  moreover.'after  the  bond  bad 
been  signed  by  this  defendant  and  a  num- 
ber of  other  securities  in  North  Mississippi 
It  was  delivered  to  Robert  H.  Allen,  on» 
of  the  principal  obligors,  to  be  taken  to 
Jackson,  and  circulated  for  other  signa- 
tures, until  enough  signers  as  sureties 
should  be  obtained- to  qualify  before  tbe 
examining  nfflcer,  BO  as  to  make  the  sev- 
eral sums  for  which  the  snretles  could  and 
would  Justify  aggregate  the  sum  of  9100,- 
000,  and  that  the  bond,  when  so  complet- 
ed, and  when  signed  by  the  principal  obll- 
gurs,  was  to  be  then,  and  not  before,  de- 
livered to  the  board  of  public  works  for 
approval.  The  court  declined  to  allow 
this  individual  plea  to  be  filed,  when  It 
waB  offered,  holding,  as  appears  In  Its  or- 
der thereon  in  the  record,  that  "the  de- 
fense sought  to  be  setup  could tw made 
under  the  7th  plea  on  which  Issue  was 
Joined."  It  is  sufilclent,  for  the  present,  to 
say  tbat,  in  the  progress  of  the  trial,  the 
course  indicated  by  the  learned  Judge  In 
the  court  below  was  pursued,  and  evi- 
dence was  ottered,  without  objection, 
which  tended  to  support  this  entire  plea 
of  said  John  M.  Allen.  The  Issue  Joined 
thus  was  submitted  to  a  Jury  by  which  a 
special  verdict  was  returned  embracing, 
among  others,  not  necessary  to  be  men- 
tioned, the  following  findings  of  fact,  vis. : 
**We,  the  Jury,  agree  and  find  that  the 
erasure  of  the  name  of  P.  Hart  was  made 
from  the  bond  sued  on  after  the  same  had 
been  signed  by  all  the  partlei)  whose  naniea 
appear  thereon.  Including  the  principals, 
and  that  the  erasure  was  made  without 
the  knowledge  or  consent  of  any  other 
surety  except  Green,  at  the  request  of 
Hart,  by  the  aid  or  procurement  of  one  of 
the  principals,  J.  S.  Hamilton,  in  whose 
hands  the  bond  was  before  and  after  Hart 
signed  and  before  the  eame  was  delivered 
to  the  governor,  and  that  the  board  of 
public  works,  when  tbey  were  acting  upon 
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tbe  bond,  had  their  attentloD  caHed  to 
the  uraeare.  We  further  find,  il  the  plain- 
tin  Is  entitled  to  jad^ment  on  this  finding, 
her  damaeos  are  asaesned  at  the  sum  ol 
944.082.11-100."  On  this  flndlns  the  coun- 
sel for  the  state  moved  for  judgnient.  but, 

the  Hon.  CUABLBS  U.  CAHPBSi.L,  Judge  of 

the  fltth  elrealt  eonrt  district,  who  bad 
presided  on  tbe  trial  of  the  Issne  by  Inters 
change,  having  been  called  away  before 
the  Jnry  returned  tbe  special  verdict,  and 
the  presiding  Jadgeot  the  court,  the  Hon. 
J.  B.  Chbjhhan,  feeling  hlmnelf  dlsqnallfled 
to  make  any  order  or  render  any  Judg> 
ment  In  tbe  case,  by  consent,  and  to  thA 
end  that  an  appeal  mlgbt  be  bad.  and  the 
controversy  determined  In  tbls  court,  the 
motion  of  tbe  state  tor  Judgment  was  de- 
nied, and  Jndgment  entered  for  these  de- 
fendants, und  the  Hame  was  accordingly 
done,  the  Hon.  Chablbs  H.  Campbell 
finally  signing  the  bill  of  ezcoptlons  at  the 
request  of  counsel  on  both  aides,  in  order 
that  tbe  ease  mlgbt  reach  tbls  cuort  on 
appeal. 

Tbe  question  first  to  be  considered  Is 
tbls:  Was  the  verdict  responsive  to  the 
lBau<>,  and  did  It  find  all  the  material  facts 
in  favor  of  the  detendants?  In  answer  to 
thelnqniry  It  Is  to  be  said  that  the  flnd- 
Inga  of  Jary  du  not  embrace  any  covering 
those  parts  of  the  plea  which  aver  the  nn- 
derrtandlng,  agreement,  or  condition  on 
whieta  ttoese  defendants  algned  the  bond 
when  the  same  was  being  circulated  for 
signatures;  and,  though  tbe  record  shows 
abnudaut  evidence  offered  by  tbe  defend- 
ants to  have  warranted  a  finding  of  these 
particular  facts  In  favor  of  the  detendants, 
and  though  tbe  record  demonstrates  that 
tbe  facts  pleaded  aa  to  tbls  understanding 
or  condition  of  alguing  on  the  part  of  the 
defendants  wasnot  sought  to  be  contro- 
Terted.  and  la  practically  uDassailed,  and 
though,  on  the  record  belore  us,  no  other 
finding  than  one  Infavortil  the  deft^ndants 
on  these  averments  of  tbe  plea  could  be 
permitted  to  stand,  and  that  a  reversal 
on  tbls  ground  would  be  a  barren  victory 
for  the  state  if  another  trial  should  be 
awarded  on  tbe  same  facts,  yet  the  proper 
determination  of  this  contention  would 
not  be  free  from  embarrasslnti  difficulty 
It  there  were  no  other  lights  to  guide  us. 
But  it  Is  not  to  be  forgotten  that  tbe 
Judge  who  tried  the  case  wua  not  preuent 
when  tbe  Jury  returned  this  not  complete- 
ly responsive  verdict,  and  tbat  there  was 
therefore  no  opportunity  given  for  a  more 
periect  response  under  fuller  directions 
from  an  enlightened  court.  Of  necessity, 
the  special  verdict  was  compelled  to  be 
received  and  entered  Just  as  tbe  jury  re- 
tamed  it.  We  are  bound,  too,  to  suppose 
tliat  the  learned  and  able  lawyers  who 
managed  tbe  caasa  on  the  reepectlTe  sides 
saw  and  teltthe  full  force  of  this  view,  and 
frankly  met  tbe  exigency  by  an  agreement 
embodied  In-  the  Judgment  of  tbe  court, 
which  is  in  theee  words,  vis.:  •  • 
It  being  agreed  between  counsel  In  open 
court  that  on  appeal  said  special  verdict 
shall  be  considered  with  reference  to  tlie 
eridmce  as  well  aa  the  pleadings,  and  It 
la  ordered  tbat  the  clerk  lusert  the  same 
In  the  transcript  when  called  for."  Re- 
membering the  reci^nlsed  ability  and 
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skill  of  tbe  coDusel  who  made  fbia  agree- 
ment and  had  the  same  embodied  In  tbe 
Judgment  appealed  from,  we  aiu  forbid- 
den, for  a  moment  even,  to  entertain  the 
tliought  that  it  was  only  meant  that  we 
should  examine  and  consider  the  evidence 
In  tbe  usual  manner.  The  merest  tyro  In 
the  protewlon  perfectly  knows  that  In 
every  case  where  a  bill  of  exceptions  con- 
taining the  evidence  Is  taken  and  pro- 
duced here  it  Is  our  doty  to  consider  the 
same  without  u  request,  much  less  on 
agreement  of  counsel,  to  tbat  effect.  To 
arrive  at  any  correct  Interpretation  of 
tbe  language  employed  by  counsel  in  this 
agreement,  we  are  to  twar  in  mind  that 
the  caumfaad  been  thrice  tried  lu.the  court 
below,  and  twice  heard  before  us  on  ap- 
peal, (7  Suutb.  Rep.  282  ;  8  South.  Rep. 
761;)  that  in  this  long  and  fiercely  con- 
tested struggle  every  contention  had  been 
determined  or  bad  been  eliminated  except 
the  Issue  presented  by  these  defendants  In 
tbelr  plea  of  oon  eatlketaw;  tbat  final 
Judgment  bad  already  t>een  rendered 
against  tbe  principal  obligors;  thatUart, 
Hebron.  Burdett.  Townsend.and  perhaps 
others,  bad  lieen  released  by  Inexorable 
legal  necessity ;  tbat  tbe  issue  at  last 
made  by  these  defendants  bad  been  im- 
perfectly responded  to  by  the  special  ver- 
dict of  a  jury  under  most  embarrassing 
drcnmstancea ;  and  that  the  whole  case, 
on  all  the  pleadings  and  multitadlnoua 
proofs,  should  be  finally  ended,  It  possible, 
by  this  court,  on  a  last  appeal.  We  take 
it  to  be  true  that  by  this  agreement  of 
cousel  we  are  to  examine  this  evidence  In 
all  its  parts  and  in  Its  entirety,  and  give 
it  such  effect  aa  In  law  it  Is  fairly  entitled 
to,  regardless  of  mere  technical  and  form- 
al requisites:  nnd  tbat,  It  tbe  evidence 
satisfies  us  tbat  on  the  point  now  being 
considered  tbe  Jury  could  not  have  found 
Qgalnat  tbe  defendants,  and  that  a  re- 
vernal  for  the  third  time  in  this  court 
would  be  an  idle  and  fruitless  determioa- 
tioD,  then  we  shall  consider  that  as  found 
by  tbe  Jury  which  should  have  been  found, 
and  proceed  to  examine  tbe  ease  on  tbe 
real  question  presented  in  the  record  sub- 
mitted to  us.  This  is  onr  understanding 
of  the  agreement,  —  an  agreement  emi- 
nently wise,  and  honorable  to  counsel, 
under  the  circumstances,  we  do  not  hesi- 
tate to  affirm.  AcHng  on  this,  our  under- 
standing, and  looking  at  all  tbe  evidence 
in  the  record,  we  have  no  faesltaclon  In 
declaring  that  the  understanding  and 
condition  averred  in  tbe  plea  to  have  ex- 
isted at  tbe  time  defendants  signed  tbe 
bond  are  conclaslvely  shown  to  have  ex- 
isted as  averred  in  the  pleadlnsrs- 

We  come  now  to  consider  tbe  material- 
ity and  anfflcieucy  of  tbe  defense  presented 
by  these  detendants  by  tbelr  plea  of  oon 
eat  factum.  We  have  here  a  case  freed 
from  all  dlfllculty  growing  out  of  the  ne- 
cessity ofanaBSumptlon  by  tbe  court  that 
tbe  complaining  sureties  signed  the  bond 
according  to  custom,  while  it  was  In  tbe 
care  of  the  principal  obligors,  with  an  un- 
derstanding tbat  the  bond  was  to  be  cir- 
culated tor  additional  signatures  until 
sufficient  soWent  suretlea.  In  number  and 
amount,  should  sign  and  Justify  In  tbe 
aggregate  for  tbe  full  penalliy  of  tbe  bond. 
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Tbere  In  no  occasion  for  resort  to  the  reu- 
eonabie  presnmptiun  that  these  defend- 
ants signed  with  the  understanding  that 
ntliers,  nafBclent  in  numbers  and  amonnt, 
would  become  their  co-sureties,  and  that, 
wben  the  bond  In  Its  rail  penalty  had 
been  properly  sl{^ned  by  their  co-sureties 
and  by  the  principal  obligors.  It  should 
then  be  regarded  as  com  pleted,  and 
should  In  that  condition  be  delivered  to 
the  approving  authority.  The  plea  dis- 
tinctly avers  these  conditions  In  express 
terms,  and  we  have  already  said  that  the 
evidence  supports  the  averments  ol  the 
plea.  This,  then,  Is  the  case  of  a  bond 
signed  by  the  defendants  on  the  nnder- 
Btanding  and  ROndltlon  that  the  Instru- 
ment should  be  circulated  for  other  and 
further  signatures,  and  should  not  be  re- 
garded as  completed,  aud  should  not  be 
delivered  to  the  approving  authority,  un- 
til other  solvent  securities  should  be  ob- 
tained, who  could  and  would  Justify,  re- 
spectively, in  sneh  amounts  as,  added  to 
the  amounts  set  opposite  the  signatures 
to  the  bund  of  these  defendants,  would 
make  in  the  aggregate  the  full  penalty  ot 
the  bond,  to-wlt,  $100,000.  We  have  this 
also :  The  bond  waaclrculatcd  further  by 
the  principal  obligors,  or  some  of  them, 
for  signatures  of  solvent  sureties  there- 
on, according  to  this  express  understand- 
ing and  condition,  on  which  these  defend- 
ants consented  to  sign  and  become  liable, 
and  that  additional  sureties  were  found, 
and  their  signatures  obtained  to  the 
bond,  and  that,  still  in  pnrsuance  of  the 
distinct  agreement  made  with  these  de- 
fendants, these  additional  co-suretIe<i 
separately  set  opposite  their  respctlve 
signatures  the  amounts  they  were  willing 
to  Justify  to,  and  that  the  total  amounts 
thus  Justified  to  by  all  the  sevurlties 
amounted  to  something  more  than  the 
penalty  of  the  bond,  viz..  flOO.OOO.  Ac- 
cording to  the  condition  of  signing  by 
these  defendants,  the  bond  was  now  com- 
pleted, and  was  ready  for  delivery  to  the 
approving  authority.  The  defendants 
were  bound,  wltb  other  sufllclent  solvent 
co-sureties, in  the  full  penalty  of  the  bond, 
Che  whole  number  ot  the  securities,  as 
among  themselves,  having  set  oifposite 
their  respective  signatures  the  several 
amounts  to  which  they  could  and  would 
Justify,  and  to  which.  In  fact,  they  did  re- 
spectlvely  Justify.  While  In  this  complet- 
ed condition,  and  ready  for  delivery,  ac- 
cording to  the  condition  on  which  these 
defendants  signed,  the  name  of  P.  Hart, 
one  of  the  additional  co-sureties,  was 
erased  by  drawing  a  pen-line  through  the 
signature,  and  where  It  appeared,  with 
those  of  all  the  other  sureties,  In  the  body 
of  the  bond  and  In  the  Jurat.  All  this  was 
done  at  Hart's  request,  by  one  of  the 
principal  obligors,  before  the  delivery  of 
the  bond  to  the  approving  authority, 
and  without  the  knowledge  or  consent  of 
any  of  the  other  sureties,  either  those 
signing  before  or  those  signing  after 
Hart.  In  this  altered  coDdltlon  the  bond 
was  delivered  to  the  board  of  public 
works,  the  attention  ot  the  board  called 
to  Its  then  condition,  and  the  same  then 
approved. 
In  this  connection  It  is  well  to  remark 


that  the  suit  was  originally  against  all 
the  seeuritiea.  Hart  included.  In  the 
progress  of  the  protracted  litigation,  how- 
ever. Hart's  non-llablllty  being  made 
manliest,  theauit  was  dismissed  as  to  him; 
and  in  the  further  progress  ot  the  canse, 
the  non-llablllty  ot  Hebron,  Burdett,  and 
Townsend  being  made  manifest,— tliey 
having  signed  after  Mart,  and  before  the 
erasure  of  his  name,  and  In  rellauce  upon 
him  as  their  co-surety, — they,  too,  were 
discharged  and  released  from  liability.  It 
Is  not  contended  by  counsel  for  appellees 
that  the  violation  of  a  secret  condition, 
<jn  which  suretleH  sign,  by  the  principal 
tu  whom  the  instrument  has  been  Intrust- 
ed by  the  earlier  slguers,  will  avail  to  re- 
lease the  sureties  whoae  principal  has  been 
thus  trusted  by  them,  and  who  has  disre- 
garded the  trust  reposed  In  him,  with- 
out notice  to  the  approving  authority 
(it  the  limitation  upon  the  power  ot 
the  principal  aud  of  his  violation  of  the 
couditlon  creating  this  limitation.  And, 
on  the  other  hand,  It  is  not  contend- 
ed by  the  counsel  for  the  state  that 
tboHe  signing  as -securities  upon  the  un- 
derstanding and  conditiun  that  a  particu- 
lar person  shall  become  their  co-surety 
will  not  be  discharged  from  liability  upon 
the  bond  so  signed,  if  afterwards  this  par^ 
tlcnlar  person,  with  whom  they  were  will- 
log  to  be  bound,  shall  actually  sign,  and 
subsequently  bla  name  shall  be  erased 
without  their  knowledge  or  ci>uscnt.  The 
rettson  Is  neur  at  band,  and  Is  stated  by 
the  state's  attorney  general,  vis.,  the  face 
of  the  altered  bond  would  Itself  give  no- 
tice of  the  facts  and  conditions.  The 
statement  ot  these  admitted  propoaltlons 
demonstrates  how  much  nearer  together 
the  learned  counsel  are  in  a  correct  and 
harmonious  apprehension  of  the  law  than 
would  be  Inferred  from  a  glance  at  the 
great  record  before  us.  The  two  proposi- 
tions, taken  together,  are  a  very  fair  epit- 
ome of  the  law  applicable  to  the  cam  at 
bar.  Blended,  they  harmonise  perteetly^ 
and,  thus  blended,  and  properly  arapHfled, 
they  meet  the  necessities  of  the  issue  l>e- 
fore  us.  and  thoy  are  supported  not  aloue 
by  reason,  the  highest  authority,  but  by 
an  unbroken  line  of  carefully  considered 
precedents  iu  every  court  of  last  resort, 
state  and  federal.  In  the  Uuited  States, 
with  one  solitary  exception,  so  far  as  pro- 
tracted and  repeated  examination  enables 
us  to  say.  The  secret  condition  by  which 
a  person  signing  as  a  security  undertakes 
to  protect  himself  cannot  be  successfully 
pleaded.  By  relying  upon  a  secret  condi* 
tlon  with  the  principal  obligor,  the  confid- 
ing surety  has  made  It  possible  lor  his 
agent,  the  principal  obligor,  to  mislead  or 
defraud ;  and.  if  loss  shell  befall  by  reason 
of  the  trusted  agent's  disregard  ot  the  se- 
cret condition,  that  loss  must  be  borne  by 
the  too  confldiQg  surety.  The  loss  must 
t)e  placed  upon  him  whose  trust  In  an- 
other made  it  possible  for  it  to  occur.  In 
this  class  of  cases,  as  in  all  others  la  life, 
he  who  trusts  most  mnst  suffer  most, 
nie  law  Is  that  a  surety  who  undertakes, 
upon  a  secret  understanding  with  his 
principal,  to  be  bound  for  him  and  with 
,  him,  must  be  held  liable  upon  hl^  prtnci- 
I  pai'B  default,  even  though  the  principal 
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dlaregard  and  violate  tble  spcret  condftlon 
to  tb«  I0B8  HDd  dnmaseof  the  too  tniBt- 
Ing  Huroty.  But  It  Is  equally  the  law,  and 
the  cumpluiiieiit  of  the  annouacement  Just 
made,  that,  il  thin  secret  coudltion  1b 
bruoght  to  the  autlce  of  the  beneficiary  in 
the  iDstrouient,  or  to  tbu  notice  ol  the 
aatborized  agent  of  the  beneficiary,  and 
notice  Is  had  by  the  beneBclary,  or  hla 
aeent,  of  the  departure  from  thecontlltlon 
by  the  principal,  to  whom  the  Instrument 
haR  been  intrusted,  then  the  beneficiary. 
haTisg  ft  in  his  power  to  protect  the  sure* 
ty  as  well  as  himself,  if  be  act  with  pru- 
dence, after  notice,  cannot  hold  such  sure* 
ty  liable  If  be  receive  and  rest  upon  the 
bond  signed  opon  condition  by  the  surety, 
with  condition  broken  by  the  principal, 
and  notice  thereof  to  the  obligee  in  due 
time.  In  other  words,  a  secret,  undis- 
closed understanding  by  u  surety  in  flif^n- 
Ing  a  bond  wilt  not  avail  to  avoid  liabili- 
ty, in  the  absence  of  any  notice  to  the 
obligee  of  the  violation  of  the  condition  by 
the  principal;  bnt  with  notice  to  the  ol>- 
ligee,  certainly  when  the  condition  has 
been  disregarded  In  such  manner  as  to  in- 
crease the  sureties' liability,  the  surety  Is 
not  liable.  If  is  admitted  that  If  tliese 
defendants  had  signed  the  bond  on  coudl- 
tion that  Hart  should  become  their  co- 
surety, and  Hart  bad  subsequently  in  tact 
become  their  co-aarety,  the  defendants 
would  not  be  liable  If  afterwards  Hart's 
name  Iiad  been  eraned  from  the  bond,  and 
he  discharged,  without  the  knowledge  ur 
consent  of  thedefendante.  Wbatsubstan- 
tial  dtstlnction  can  bedrawn  between  this 
admitted  case  and  the  real  case  In  hand  ? 
Enlarge  the  Imaginary  case  of  the  state's 
counsel,  and  let  us  suppose  that  the  de- 
fendants signed  with  tbe  understanding 
that  Bart,  Hebron,  Bnrdett.  and  Town- 
send  should  beconie  their  co-sureties,  and 
that  they' did  actually  become  so,  and 
eubflequently  all  their  names  had  been 
erased,  all  the  sureties  would  clearly  be 
released  from  liability.  In  such  case,  the 
condltioq  La  found,  the  Tlolatlon  ot  the 
condition  Is  lonnd,  the  Increase  of  tbe  lia- 
bility of  the  remaining  sureties  is  found, 
'end  notice  of  all  these  things  by  reason  of 
the  erasures  of  tbe  names  is  found.  On 
principle,  how  can  this  supposed  case  be 
distinguished  from  the  real  case?  In  the 
real  case,  the  defendants  signed  on  the 
understanding  and  condition  that  enough 
otber  solvent  persons  should  sign,  tor  such 
amounts  as  they  could  Justify  to,  which, 
added  to  the  amounts  Justifled  to  by 
thesedefendants,  would  aggregate  the  full 
penalty  of  the  bond.  These  other  solvent 
sureties,  sufficient  In  numbers  and 
amounts,  do  accordingly  actually  sign, 
bat,  after  the  bond  bad  been  completed. 
In  accordance  with  the  original  agreement 
between  the  defendants  and  one  of  the 

firindpal  obligors,  to-wit,  Rot>ert  H.  Al- 
en,  one  ol  these  added  co-sureties,  a  solv- 
ent person,  who  had  Justlfled,  as  appeared 
on  the  face  of  the  bond,  for  f5,U00,  has  his 
name  erased  la  the  body,  in  the  signature, 
and  intbejnratof  the  bond,  and  thereby 
this  retiring  sarety  is  released  from  liabili- 
ty. Bnt.  as  perfectly  appears  Irom  tbe 
record,  by  the  Inexorable  logic  uf  law,  all 
the  other  solvent  sureties  Blgnlag  after 


Hart  have  been  released  by  virtue  of  the 
release  ot  the  one  whose  name  was  erased, 
the  liability  of  these  defendants  largely  In- 
creased, and  notice  on  the  face  ot  the  bond 
given,  which,  if  followed  up,  would  have 
disclosed  the  facts  and  tbe  consequences 
flowing  from  them,  as  they  now  are  plain- 
ly to  be  seen.  We  ask  again.  In  reason 
and  on  principle,  what  Is  there  to  distin- 
guish the  supposed  case  from  the  real  case 
at  bar?  In  the  former  case,  four  certain 
named  persons  are  to  sign  with  these  de- 
fendants; in  the  latter  case,  enough  solv- 
ent persons  are  to  sign  with  the  defend- 
ants. In  sums  sufficient  to  make  up  the 
full  penalty  of  the  bond.  In  tbe  first  case, 
all  four  named  sureties  are  discharged 
from  liability  by  reason  of  the  erasure  of 
the  name  ot  the  one  of  that  number  first 
aigiiiug,  and  those  signing  In  reliance  up- 
on the  four  thus  released  must  likewise 
be  conceded  to  be  released.  Why  shall 
not  the  like  rrault  follow  the  discharge  ot 
all  the  additional  solvent  sureties  by  rea- 
son of  the  erasure  of  tbe  name  ot  the  first 
solvent  surety  signing?  It  seems  clear  to 
us  that  after  the  bond  bad  been  completed 
as  agreed  and  conditioned  by  thesedefend- 
ants, and  before  it  had  been  approved  by 
the  board  of  public  works, — Indeed,  before 
It  had  been  delivered  to  tbe  board  for  ap- 
proval,—a  material  alteration  In  the 
same  was  made,  whereby  tbe  liability 
agreed  tu  be  assumed  and  actually  as* 
snmed  by  the  defendants  had  been  largely 
Increased  without  their  consent,  and  with 
notice  ol  this  alteration  to  the  approving 
authority ;  and  the  defendants  are  re- 
leased from  liability,  nnless  the;  can  be 
held,  as  insisted  by  the  state,  on  another 
ground,  to-wlt,  the  want  of  notice  of  the 
understanding  and  condition  of  defend- 
ants* signing. 

This  view  of  the  principal  contention  In 
the  case  at  bar  Is  in  perfect  harmony  with 
the  spirit  and  reason  ot  the  overwhelming 
current  of  adjudicated  cases  In  the  state 
and  federal  courts  In  this  country.  In 
some  tbe  facts  are  strikingly  similar  to 
the  case  before  us ;  lu  more— in  nearly  all 
—the  spirit  and  reason  ot  tbedeclsluns  are 
the  same.  We  content  ourselves  with  cit- 
ing a  few  out  of  the  g'^at  number  ex- 
amined. See  Smith  V.  U.  S.,  2  Wall.  219; 
Smith  V.  Weld,  2  Pa.  St.  54;  Dlekermnn  v. 
Miner,  43  Iowa,  508;  State  v.  Gralg.  58 
Iowa,  238,  12  N.  W.  Rep.  801;  State  v. 
McGonlgle,  101  Mo.  868. 1»  8.  W.  Rep.  76R; 
State  V.  Chnrchlll,  48  Ark.426.  8  H.  w.  Sep. 
862,880;  Bank  v.  Sears,  4  Oray,95;  Com- 
missioners V.  Daum,  SO  Ky.  388;  Graves  v, 
Tucker,  10  Smedes  &  M.9;  Nash  v.Fugate, 
24  Grat.  202,  32  Grat.  595;  McCortuick  v. 
Bay  City,  23MIch.457.  On  this  branch  of  the 
case,  It  1b  now  to  be  added  that  the  surety 
John  M.  Allen  slgaed  on  tbe  cundltioas 
named  in  the  general  plea  of  himself  and 
all  the  others,  appellees,  and  that,  besides, 
he  shows  that  he  signed  with  the  under- 
standing that  one  of  the  additional  sign- 
ers to  the  bond,  J.  F.  Townsend,  was  to 
be  his  co-surety.  It  will  be  remembered 
that  Townsend  actually  elgued,  as  agreed, 
and  tbat,  signing  after  Hart,  and  prior 
to  the  erasure  of  Hart's  naiue.be  has  been 
unavoidably  released  from  liability,  and 
tbe  salt  dismissed  as  to  h\m,  by  reason  of 
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Hart's  release,  on  whose  co-auretyslilp  he, 
XowDsend,  relied,  and  on  wlilcb  he  hud 
the  right  to  rely,  the  erasure  of  Hart's 
name  being  conceded  to  be  notice  to  the 
approvInK  aatfaorlty  ol  the  condition  on 
which  Townaend  signed.  With  Hart  dis- 
charged by  pitiless  legal  necesdty.  uud 
with  Townsend  discharged  by  the  same 
inexorsble  authority,  because  of  his  reli- 
ance on  Hart  as  his  co-surety,  are  we  not 
driven  Irresistibly  to  the  conciaslon  that 
John  M.  Allen  Is  released  by  the  same 
Imperious  necessity?  If  John  M.  Allen 
mast  be  held  released,  as  we  say  he  must, 
how  'shall  the  other  delendants,  who 
signed  after  him,  relying  on  his  co-surety- 
ship, be  held?  It  Is  impossible  to  And  any 
satisfactory  answer  to  the  Inquiry. 

We  have  already  remarked  that  there 
appears  to  be  one  dlacordaut  note  In  the 
DQlversal  voice  of  adiudlcatiun.  The 
laborious  research  of  the  attorney  general 
of  the  state  has  produced  many  authori- 
ties bearing  upon  this  particular  subject, 
but  a  careful  examination  of  them,  with 
others  unearthed  In  our  own  researches, 
produces  the  one  solitary  disagreeing 
view  of  the  law.  That  Is  the  case  of  Rail- 
road r.  Kltchln,  91  N.  C  SO.  The  learned 
conned  concedes  with  caution  that  the 
court.  In  this  opinion,  goes  too  far  In 
holding  a  surety  liable  who  would  seem  to 
have  been  not  liable,  by  the  universal 
Juridical  judgment,  outside  ol  the  state 
last  referred  to.  The  Kitchin  Case  Is  iu 
violent  conflict  with  the  views  herein  ad- 
vanced, and  In  irreconcilable  antagonism 
to  the  long  line  of  authorities  hereinbefore 
noted.  The  doctrine  of  the  Kltchln  Case 
baa  been  well  declared  by  another  court 
of  last  resort,  In  commenting  on  it,  to  be 
unsupported  by  precedent,  and  wanting 
in  that  strength  of  argument  which  gives 
power  to  the  general  rule. 

There  remains  only  to  be  considered  the 
reach  and  value  of  the  notice  afforded  to 
the  board  of  public  works  by  the  erasure 
of  Hart's  name,  to  which,  confmsedly, 
their  attention  wasdlrected  by  the  govern- 
or of  the  state  when  the  bond  was  sub- 
mitted for  approval.  If  we  understand 
the  state's  position  on  this  point,  the 
contention  is  that  the  erasure  of  Hart's 
name,  appearing  thrice  on  the  face  of  the 
bond,  was  notice  which  required  inquiry 
by  the  hoard  of  public  works  Into  the  clr- 
camstances  of  Hart's  connection  with  the 
other  sureties,  or  what  undertaking  they 
had  with  reference  to  him.  We  have  al- 
ready endeavored  to  demonstrate  that, 
though  the  agreement  of  these  defendants 
was  not  to  slj^u  with  Hart  by  name,  their 
agreement  was  to  sign  with  other  solv- 
ent sureties,  and  that  Hart  was  accord- 
ingly secured  as  one  of  these  contemplated 
solvent  additional  co-sureties,  and  after- 
wards release'd  by  the  erasure  of  his  name, 
whereby  the  other  additional  sol  vent 
sureties,  Hebron,  Burdett,and  Townaend, 
were  also  released :  and  that  the  legal 
liability  of  the  appellees  la  not  other  .than 
It  would  be  If  Hart  by  name  had  l»een 
agreed  upon  as  their  co-surety.  We  con- 
clude, therefore,  whatever  would  have 
been  notice  to  the  board  of  public  works 
if  Hart  had  been  agreed  upon  by  name 
as  a  co-surety  wlli  be  notice,  also,  under 


the  averments  of  the  plea,  and  the  evi- 
dence In  the  case.  It  will  not  do  to  as- 
sume that,  if  Inquiry  had  been  made  by 
the  board  of  public  works,  the  simple  facto 
that  the  defendants  signed  the  bond  for 
circulation,  and  that  they  had  no  under- 
standing with  regard  to  Hart,  and  that 
he  merely  signed  and  then  withdrew, 
would  only  have  been  discovered.  That 
Is  the  ground  taken  by  the  state,  but  Its 
ontenablenesH  is  demonstrable  in  a  breath. 
The  Inquiry  would  have  ascertained  what 
theatate  admits,  but,  nuless  reason  and 
law  had  been  deaf  and  blind.  It  would 
have  necessarily  appeared  also,  in  connec- 
tion with  the  fact  that  the  appellees 
sighed  the  bond  for  circulation,  that  they 
coupled  their  signing  with  an  express  con- 
dition; and  this  condition  was  as  readily 
ascertainable  as  the  other  fact  of  their 
signing  tor  drcnlation,  which,  it  Is  ad- 
mitted. Inquiry  would  have  disclosed; 
and,  while  inquiry  would  have  dlsclfjsed 
the  fact  that  the  appellees  bad  no  under- 
standing with  regard  to  Hart  by  name, 
the  same  inquiry  would  have  disclosed 
tlie  fact  that  they  did  ha\e  an  under- 
standing with  reference  to  Hart  and 
others  as  solvent  co-sureties,  and  that 
the  appellees  were  not  consenting  to 
Hart's  release.  Ing  airy  would,  with 
equal  certainty,  have  disclosed  that 
Hebron,  Burdett,  and  Townsend,  the 
other  co-sureties  signing  after  Hart, 
signed  relying  on  him  as  their  co-surety, 
and  that  they  were  not  consenting  to  lifs 
release.  As  Is  said,  with  a  touch  of  grim 
humor,  by  counsel  tor  appellees,  "there  Is 
no  telling  what  Inquiry  would  not  have 
ascertained.**  It  might  as  forcibly  be  con- 
tended for  the  state  that  the  erasure  nf 
Hart's  name  was  only  notice  of  that  fact. 
That  la  not  the  position  of  the  state's 
counsel,  of  course,  but  we  think  such 
ground  might  be  as  well  defended  as  the 
position  taken,  which  would  cut  oft  In- 
aulry  as  soon  as  begun.  If  the  doctrine 
of  notice  is  not  to  be  emasculated,  we 
must  continue  to  bold  that  whatever  fa 
sufficient  to  gl^e  notice  to  a  party  is 
notice  of  everything  which  Inquiry,  if  made, 
would  disclose.  On  the  question  of  notice 
specifically  our  own  court  has  long  acted 
on  this  deflnftlott  ol  notice,  nor  are  we 
aware  of  any  restrictive  qnallfication  pat 
upon  it  elsewhere.  This  Idea  of  the  reach 
and  value  of  notice  underlies  all  the  cases 
In' which  sureties  have  been  released  by 
erasures  of  names  or  other  alterations 
appearing  upon  the  face  of  an  Instrument 
on  which  recovery  is  sought.  It  seems 
supei-fluous  to  say  more.  See  16  Amer.  & 
Eng.  Enc.  Law,  792,  and  note,  wicb  the 
countless  cases  therein  cttfd;  Parker  v. 
Poy.  43  Miss.  260:  Plant  v.  Shryock.  82 
Miss.  824;  Buck  v.  Balnea,  6U  Mhie.  648. 
Affirmed. 


Harris  v.  State. 
(Supreme  Court  of  MiaataaippL  April  Tenn* 

HoHtoiDB— Vbrdict— CoMSTsnonoir. 

Where,  od  a  murder  trial,  the  court  In- 
structs the  jury  that  a  verdicst  of  "guilty  as 
charged  In  the  indlctmeDt'*  will  be  foUowea  by 
oapital  panishment,  such  a  verdiot,  signed  ^ 
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tmdtt  ]  tmr,  Bxtm  defnSaat*!  pimlsbmetit  at  death, 
tbOBRn  tiie  last  Jaror's  name  is  coupled  with  tba 
wordSt  'oiffosed  >•  capital  pnalshment  ** 

Appml  from  circuit  coart.  Orat  district 
of  Binds  cnanty;  J.  B.Cbribman,  Judge. 

Anilerson  Harris  was  convicted  mar- 
der,  kn6  appeals.  AflBrmed. 

S.  S.  Calboon,  for  appellant.  Attr.Clea* 
Miller^  for  the  State. 

Woods,  C.  J.  The  sole  remaining;  hope 
of  lite  for  tbe  prisoner,  oatnide  of  exec- 
ntlve  clemeocy.  must  now  pertsb.  It  la 
submitted  to  as  by  the  able  cuouael  who 
represented  the  accused  on  his  trial  below, 
and  who  has  generonsly  appeared  In  this 
conrtalso,  that  the  rerdlct,  "  We,  the  Jury, 
find  the  prisoner  goilty  as  charged  In  the 
Indictment, "  may  be  held  by  ns  tu  be  a 
finding  without  capital  pnulehment,  be- 
cause the  name  ot  the  last  Juror  Is  coupled 
with  the  words,  "opposed  to  capital  pun- 
ishment," the  verdict  having  been  signed 
by  each  Jnror's  own  hand.  The  Jury,  and 
each  member  ot  It,  must  be  presumed  con- 
clusively to  bare  known  what  this  ver- 
dict meant.  The  court  bad  tally  Instruct- 
ed the  Jury  as  to  the  form  of  verdict  nec- 
essary. If  the  punishment  was  to  be  Im- 
prisonment for  life;  and  with  equal  dis- 
tinctness the  Jury  bad  been  Instructed  that 
the  verdict  ot  "guilty  as  charged  In  the  In- 
dictment* would  be  followed  by  capital 
punishment.  That  one  Jurur,  who  was 
(wpoflcd  to  capital  pnulsfament.  Joined 
eleven  others,  entertaining  no  rneb  sen- 
timent. In  Baying  the  prisoner  was  worthy 
of  death,  cannot  be  held  other  than  a  gen- 
eral verdict  of  guilty.  We  are  painfully 
aware  of  our  respaoslbtllty,  but  we  can 
discharge  It,  under  a  sense  ot  Inexorable 
duty.  In  DO  other  manner  than  by  an  af- 
firmance of  the  Judgment  of  the  lower 
eoort.  Affirmed. 


Haiuston  t.  State. 
OSupnm*  Court  of  MisstsHppl.  Hay  18,  isn.) 
EoHiann— BviDSHOK— DscLABATiom  or  !>■• 

raNI>AHT*S  HUTBIBB. 

On  A  proseoDtloD  iar  murder,  wlwie  It  has 
been  shown  that  at  the  time  of  the  homldde  de- 
ftodant  was  living  with  a  certain  woman,  the 
admission  of  evidence  that,  on  the  night  of  the 
homicide,  the  husband  of  deeeaaed  reoeived  a 
message  from  sooh  woman,  warning  him  not  to 
go  eat  of  hia  hooae.  Is  zevscsible  manm. 

Appeal  from  circuit  court,  Lowndes  coun- 
ty; Houston,  Judge. 

Prosecution  of  WUlts  Halnton  for  mur- 
der. D^endant  was  convicted,  and  ap- 
peals. Reversed. 

8.  M.  (ft  W.  C.  Meek,  for  app^ant.  Atty, 
Opb.  Milter,  for  the  State. 

OnoPBB,  J.  The  verdict  In  "Oila  ease 
rests  upon  circumstantial  testimony  so 
sHgbt  and  Inconclusive  In  Its  character  as 
to  scarcely  tend  towards  tbe  guilt  of  the 
appellant,  and  upon  the  positive  testi- 
mony ot  one  eye-witness.  This  witness 
testified  that  she  was  a  guest  at  the 
house  of  deceased  at  the  time  she  was 
Ulled;  that  late  at  night  the  accused  and 
two  others  came  to  the  house  and  called 
deosBsedi  who  was  then  asle^;  that  de- 


ceased got  up,  and  went  out,  and  Imme- 
diately witness  heard  a  blow  and  a  groan, 
and,  looking  out,  sa  w  the  body  of  deceased 
on  the  ground;  that  the  accused  and  two 
other  persons  then  took  up  the  body,  and 
carried  It  away;  that  the  hasbaud  ol  tbe 
deceased  and  two  other  persons  were  at 
that  time  in  the  house;  that  witness,  hav- 
ing seen  the  mnrder  committed,  made  no 
alarm,  and  did  not  speak  to  any  one  of 
what  she  saw,  for  more  than  a  week,  nor 
until  after  tbe  accused  was  arrested  and 
charged  with  the  crime;  and  for  this  al- 
most incredible  conduct  gives  no  other  ex- 
planation th&ta  that  she  was  afraid  ot  the 
accused.  We  are  astonished  that  this 
story  found  credence  with  the  Jury. 
Whether  a  verdict  resting  upon  such  evi- 
dence should  be  permitted  to  stand,  even 
in  a  case  free  from  any  error  of  law.  It  Is 
uunccesHury  now  to  consider,  since  the 
Judgment  must  be  reversed  ou  another 
ground.  The  evidence  shows  that  at  tbe 
time  of  the  homicide  the  accused  was  liv- 
ing with  one  Milly  Satter6eld.  On  the 
trial  the  husband  of  deceased  was  permit- 
ted, over  the  objection  of  the  accused,  to 
testify  that  on  the  night  of  tbe  homicide 
he  "received  a  message  from  MUly  Satter- 
fleld  not  to  go  out  of  my  house. "  The 
only  conceivable  purpose  of  this  evidence 
Is  that  It  suggested  that  Ullly  Satterfleld 
had  some  reason  to  believe  that  the  ac- 
cused contemplated  commlttlngthe  crime, 
and  that,  living  In  the  house  wttb  him. 
she  received  her  Information  from  some 
act  or  declaration  of  his.  The  evidence 
was  too  clearly  Incompetent  to  require 
comment,  and  for  the  error  In  admitting 
It  the  Judgment  is  reversed,  and  a  new 
trial  awarded. 


KsLLoae  et  ah  r.  HAUiLToif. 

{Supreme  Court  qf  MisgiBglppL  April  Term, 

1891.) 

OoiTTSBsioir— Valds  ov  Good* 

Whne  no  direct  evidenoe  of  valoe  Is  of- 
tend  In  an  action  for  the  conversion  of  goods, 
tnit  enoQgh  appears  from  the  evidence  to  show 
tbat  they  were  of  some  volae,  It  Is  error  for  tbe 
trial  oDort,  tbe  conversion  being  proven,  to  In- 
struct tbe  Jury  to  find  for  defendant 

Appeal  from  circuit  court,  Copiah  coun- 
ty; J.  B.  Chribhan.  Judge. 

Action  by  Charles  P.  Kellogg  ft  Co. 
against  .1.  G.  Hamilton  for  the  convert 
slon  of  goods.  Judgment  for  defendant. 
Plaintiffs  appeal.  Reversed. 

R.  B.  Maijrea,tOT  appellant.  R&maey  A 
WiUiagBn6  J.  S.  Seaton,  for  appellee. 

CampbblI/,  J.  The  testimony  makes 
it  certain  tbat  tbe  delMdant  received  and 
converted  to  hie  own  use  tbe  goods  of  th« 
plaintiffs,  and  while  It  la  true  tbat  they 
did  not,  on  the  trial  ot  tbe  action,  (In 
form  trover,)  offer  evidence  of  the  value  of 
the  goods,  enough  appeared  from  the  evi- 
dence to  show  that  they  were  of  some 
value,  and  they  should  have  had,  at  least, 
a  verdict  for  a  nominal  sum,  and  it  was 
erroneous  to  Instruct  the  Jury  to  find  foi 
the  defendant.  Beversed,  and  remanded 
for  a  new  trial* 
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ViCKSBUBa.  8.  ft  p.  S.  Go.  STOCxiNa. 

(5uinwM  Court     KtoafesippL  April  Tann, 

189L) 

COHTUrDAHCT — SCH^MSZ — AMSHDMXKT  OW  DBOUL- 

vnien  plaintiff.  In  aa  action  seal  tut  m 
oarrler  for  the  death  of  two  horses,  and  for  in- 
luries  sustaiDOd  by  other  horsus,  testifies  to  the 
^eatb  of  ten  horses  within  two  weeks  after  their 
delivery  to  him,  and  therenpon  mores  for  leave 
to  amead  his  declaration  to  make  it  conform  to 
bis  evidence,  which  motion  Is  allowed.  It  Is  er- 
ror for  the  court  to  refuse  defendant  a  oontlnn- 
anoe  on  the  ground  that  it  la  unprepared  to  meet 
Um  new  oase  thus  presented. 

Appeal  from  circuit  court,  Warren  coun- 
ty;  Georgk  AifUBBHON,  Special  Jn<l^. 

Aetttm  by  K.  1*.  Stocking  axalnBt  the 
Vlckfiburg,  Shreveport  ft  Fuclflc  Ballroad 
Company.  Judgiiient  Inr  plulatlft.  De- 
fendant appeals.  Iterersed. 

Nugent  A  McWlIUe  and  BIrcbett  &  Sbel- 
ton,  fur  appellant.-  Henry  A  Thompaon^ 
for  appellee. 

Woods,  J.  In  both  cotinte  of  the  decla- 
ration, originally,  a  recovery  was  Bousbt 
because  of  the  death  of  two  borsea,  in  ad- 
dition to  lujorlea  saatained  by  the  earrir- 
ing  animals.  When  tbt^  plaintiff  was  ex- 
amined aa  a  witness,  on  the  trial,  on  his 
own  bebair,  he  testifled  to  the  death  of 
ten  horses  within  two  weeks  alter  the  de- 
livery of  tbe  stock  to  him  by  the  carrier, 
and  thereupon  ho  moved  the  court  for 
leave  to  amend  his  declaration  to  make  it 
conform  to  bis  evidence;  and  leave  was 
accordingly,  and  properly,  given  him  to 
strike  out  the  wora  "two,*  and  insert  the 
word  "twelve,"  In  the  declaration,  whem 
used  to  desismate  the  number  of  animals 
wfaoaedeatb  resulted  from  the  misconduct 
of  the  carrier  In  transporting  the  stock. 
To  the  proposed  amendment,  at  the  prop, 
er  time,  the  defendant  objected ;  and  upon 
the  overmllDg  of  this  objection  by  the 
court,  and  after  the  amendment  bad  been 
made,  the  defendant  prayed  a  cootinu- 
ance.  supporting  this  prayer  by  the  affi- 
davit of  the  agent  and  representative  of 
defendant,  because  of  surprise,  as  to  the 
additional  claim  for  the  loss  of  ten  homes 
other  than  those  mentioned  in  the  orig- 
inal declaration, and  showing  and  stating 
that  the  loss  of  only  two  horses  was 
averred  in  the  pleadings,  and  that  defend- 
ant bad  only  prepared  Itself  to  meet  the 
claim  (or  the  loss  of  the  two  horses,  and 
was  wholly  unprepared  to  meet  the  new 
case  presented  by  the  amended  declara- 
tion. The  motion  for  continuance  being 
denied,  trial  was  then  had,  with  the  result 
of  a  verdict  and  Judgment  for  plaintiff, 
and  defendant  appeals. 

All  proper  amendments  In  pleading,  neo- 
essary  to  present  the  whole  case  fairly, 
should  be  allowed,  and  such  amendments 
should  not  operate  to  continue  the  case, 
as  matter  of  right,  to  the  party  complain- 
ing of  snch  amendment.  After  amend 
ment,  the  appllcatiou  for  contlnnance  Is 
addreswd  to  the  sound  discretion  of  the 
court,  and  is  to  be  entertained  only  In 
those  exceptional  cases  In  which  It  Is 
made  to  appear  that  a  refusal  to  continue 
will  rasiilt  In  preventing  the  party  against 


whom  the  amendment  Is  made  having  % 
fair  opportunity  to  meet  the  same,  In  a 
matter  material  in  thecontroversy.  In  the 
case  before  us,  the  plaintiff  in  his  original 
declaration  had  demanded  damages 
against  defendant  In  a  large  anm,  and  one 
element  of  these  damages  was  averred  to 
be  the  death  of  two  horses.  This  aver- 
ment was  made  long  after  the  Injuries 
complained  of  had  occurred,  and  only  on 
the  trial  was  notice  given  of  the  death  of 
ten  other  horses,  which  said  deaths  were 
shown  to  have  taken  place,  by  plniatlll's 
evidence,  afterthe  stuck  hadtteen  d<>:ivered 
to  plaintin  by  the  carrier,  and  after  tba 
stock  had  been  driven  away  from  Vlcks- 
burg,  and  Into  the  country.  Whilelt  may 
be  true  that  the  plaintm  was  not  required 
in  his  declaration  to  aver  the  death  of  the 
two  animals,  yet  having  dune  so,  and 
having  stood  upon  that  averment  until  he 
took  the  witness-stand  upon  the  trial,  bis 
then  springing  upon  the  defendant  the 
loss  of  ten  other  animals,  dying  under  the 
circumstances  already  mentioned,  and 
with  no  notice  ever  before  given  defendant 
of  such  additional  loss,  must  beheld  to 
have  been  such  surprise  as  operated  to 
prevent  the  defendant's  fairly  meeting  the 
plaintiff.  It  may  be  fairly  said  that  the 
averment  of  the  loss  of  two  horses  only, 
in  the  original  complaint,  warranted  the 
defendant  in  concluding  that  it  was  called 
to  respond  to  such  loss,  by  death,  only; 
and  that,  being  so  misled  by  plaintiff,  the 
defendant  was  prejudicially  surprised 
when  plaintiff  shifted  bis  ground,  and 
claimed  the  loss  of  ten  other  animals,— 
animals  dying,  not  In  course  of  transpoF- 
tation.  and  while  In  the  carrier's  charge, 
but  after  their  delivery  to  the  consignee; 
and  this,  without  any  notice  to  or  knuwl- 
edge  of  the  iefendant.  Under  the  pecnliar 
circumstances  of  this  case,  we  are  of  opin- 
ion that  the  defendant  nhnuld  hare  had 
the  continuance  prayed.  Beversed  and 
remanded. 

OB  na.  3S7) 

Indian  Rivrr  Strah-Boat  Go.  t.  East 
Coast  Tbanbp.  Co. 

(Supivms  CbiMt  qf  JPIorida.  De&  SI,  1891.) 

ImnNOTioN— UoTioiT  to  DisBOLvs— DnOBmoa 
or  CoDitT— Railroad  Compaitx— Rioiit  to  Own 

XKB  LlABB  DOOK. 

1.  Pendlner  a  motionto  dissolve  an  injunotloa 
on  bill  and  answer,  exceptions  are  filed  to  por- 
tions of  the  answer  not  In  response  to  the  bill. 
The  filing  of  such  exceptions  is  of  itself  no  ob- 

Sstion  to  the  dissolution  of  thelnjonctlon.  where 
e  portion  of  tbe  answer  not  excepted  to  contains 
a  suffioient  denial  of  the  equities  of  the  bilL 

S.  A  motion  to  dissolve  an  injunction  on  bill 
and  answer  involves  the  suffldeocy  of  the  eoui- 
ties  of  the  bill  to  JuatlQr  Uie  writ  in  the  first  in- 
stance. 

&  A  court  of  ehanoery  will  not  grant  aa  In- 

Ionction  to  restrain  a  trespass  merely  beeaase  it 
a  a  trespass;  yet  It  will  Interfere  by  ln]unction 
where  the  injury  is  Irreparable,  or  where  foU 
and  adequatd  relief  cannot  be  granted  at  law,  or 
where  it  is  necessary  to  prevent  a  multiplioity  of 
suits,  and  especially  wbere  the  trespasser  ii  al- 
leged to  be  insolvent,  and  nothing  oan  be  real- 
ized on  Judgments  that  may  be  obtained  against 
him  at  law.  In  such  cases  It  will  not  do  to  sim- 
ply allege  that  the  ■  complainant  has  no  adequate 
Tsioedy  at  lawi  and  that  his  dsmacss  wiU  £e  Ir- 
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reparable.  The  court  will  not  act  upon  his  opin- 
ion or  his  fears  in  such  matters,  but  he  must 
state  facts  in  bis  bill  to  enable  the  court  to  de- 
termine whether  or  not  his  alleged  injury  will 
b»  irreparable. 

4.  On  motion  to  dissolve  an  Injunction  on  bill 
and  answer,  where  sofBoient  equities  are  stafeed 
in  the  bill,  the  court  will  look  to  saoh  facta  of 
the  answer  only  as  are  responsive  to  the  bill; 
and  a  respondent  will  not  be  permitted  to  rely 
upon  new  matter  in  avoidance,  in  his  answer, 
not  in  response  to  the  allegations  upOD  which 
the  equities  of  the  bill  are  founded. 

6.  Under  the  practice  of  the  court  of  chan- 
cery, since  the  adoption  of  the  act  of  the  legia- 
lature,  (chapter  1US8,  Laws  of  Florida,)  where 
the  answer  denies  all  the  droamstuioes,  npon 
which  the  equities  of  the  bill  are  founded,  or 
where  the  bill  and  accompanying  evidence  are 
fully  met  by  the  answer  and  its  accompanying 
evidence,  the  chancellor  will  ordinarily  dissolve 
an  injonokion:  bnt  this  Is  not  an  Infleuble  rule, 
and  the  granting  or  diasolviog  of  Injunctions  is 
lodged  in  the  sound  cliaoreUon  of  the  court,  to  be 
governed  by  the  nature  and  diooniBtances  of 
each  case. 

e.  A  railroad  corporation,  under  the  laws  of 
Florida,  has  the  rlgiit  to  erect  and  maintain 
docks,  wharves,  and  piers,  as  incident  to  its 
business,  and  to  hold  or  dispose  of  them  as  may 
he  deemed  proper;  but  sncb  corporation,  en- 
gaged in  the  Dusiness  of  common  carrier,  has  no 
right  to  lease  the  terminal  point  of  its  railroad 
track  and  terminal  facility  on  a  navigable  stream 
to  a  steam-boat  onupany,  and  tbere^  defeat  the 
ingress  and  egress  to  and  from  said  railroad 
track  on  the  part  of  other  competing  lines  of 
steam-boat  companies. 

7.  The  Indian  River  Steam- Boat  Company 
leased  from  the  Jacksonville,  Tampa  &  Key 
West  Railway  Company  890  feet  of  the  east  end 
of  Its  dock  on  the  Indian  river,  at  Tltusvllle,  on 
which  drjck  was  located  the  railroad  track  and 
terminal  facility  of  said  railroad  company:  and 
said  railroad  company  covenanted  and  agreed  in 
■aid  lease  to  maintain  the  railroad  track  on  said 
dock  and  bulk-head,  and  the  trestle  supporting 
said  tracH,  and  to  furnish  proper  and  adequate 
facilities  for  tranaftir  of  looaf  freight  to  and 
from  said  bulk-head.  Seld,  on  this  state  of 
facts,  the  said  sleam-boat  company  was  not  en- 
titled to  an  injunction  to  restrain  another  steam 
boat  company  from  landing  at  said  railroad  dock 
fOT  the  purpose  of  delivering  and  receiving 
freight  to  and  from  said  railroad  company. 

a.  ilie  bill  asked  for  an  injunction  to  restrain 
reroondoits  from  using  the  dock  at  Tltusvllle, 
and  the  premises  appurtenant  thereto,  as  their 
head-qnarters  and  ofBces,  and  from  using  and  oo- 
cnpylng  numerous  other  docks  of  complainant  at 
other  points  on  Indian  river,  and  also  that  com- 
plainant be  decreed  the  undiBtnrbed  possession 
of  the  same.  A  pretloiinBry  injunction  was 
granted  as  to  the  dock  at  Titnsville  only.  Re- 
spondents, npon  -the  filing  of  the  bllL  answered, 
tendering  an  issue  as  to  the  docks  other  than  at 
Titusville,  and  denied  that  they  landed  at  the 
TltosviUe  dock  otherwise  than  for  the  purpoR© 
of  delivering  and  receiving  freight  to  and  from 
said  railroad  company.  Held  that,  while  the  de- 
cree of  tbe  court  dissolving  the  temporary  injunc- 
tion on  bill  and  answer  was  proper,  it  was  error 
to  dismiss  the  bill,  as  U  cannot  be  said  that  no 
other  relief  was  sought,  except  to  restrain  re 
spoadeuts  from  landing  their  boats  at  the  Titns- 
ville dock. 
(S]/Uabt»  by  (he  Cotnt.) 

Appeal  from  circuit  coart,  Brevard  cotin- 
ty;  D.  Bboomr,  Jad^. 

Bill  by  the  Indian  River  Steam-Boat 
Company  against  the  East  Coast  Trans* 
portatlon  Company  to  restrain  It  from 
aslDg  certain  docks.  From  a  decren  dis- 
solving the  Injunction  and  dismissine  the 
bill  the  Bteam-boat  eumpany  appeals. 
Modified. 

T.10eo.iio.20— 31 


Tbe  other  facts  tally  appear  In  the  fol- 
io winsc  statement  by  mabry,  .1.: 

The  Indian  RlverSteuni>Buat  Company; 
appellant  here,  by  attorueys,  presented  to 
tbe  judge  of  the  fifth  Judicial  circuit,  at 
chambers,  on  the  24th  day  of  November, 
A.  D.  1890,  a  bill  for  an  injunction  aKaiuat 
R.  P.  Paddlson,  Qeurge  M.  Rubbins,  and 
Walter  S.  Graham,  associated  and  doing 
buBlnesB  as  the  East  Coast  Transporta- 
tion Cumpany,  at  TltusTllle,  Brevard 
county,  Fla.  The  ease  made  in  this  bill  Is 
this:  That  the  Indian  Blver  Steam-Boat 
Company  is  a  corporation  organised  un- 
der the  laws  of  Florida,  with  Us  usual 
place  of  business  at  Tituavllle,  Brevard 
county,  Fla.,  and  its  business  is,  and  has 
been  since  the.  7th  day  of  April,  A.  D. 
1SS6,  the  transportation  of  freight,  pas- 
sengers, and  mall  matter  upon  Indian  riv- 
er; that  in  conducting  said  business  It 
owns  and  uses  seven  steam-buats,  and 
during  the  winter  season  runs  a  daily  line 
of  steamers  between  Tltusvllle   and  all 

anlnts  south  and  between  Tltusvllle  and 
[elbourne  on  said  rivw,  and  during  the 
other  portions  of  the  year  n  dally  line 
between  Titusvills  and  Uelbonme,  and  a 
trl-weebly  line  between  Titusville  and  all 
points  south  on  said  river;  that  the  nat- 
ure and  extent  of  Its  business  render  the 
erection  and  maintenance  of  docks  and 
piers  at  TltnsTllle  and  elsewhere  on  said 
river  necesBaT7«  and  the  right  to  do  so  is 
one  or  its  charter  privities;  that  on  the 
»th  day  of  February,  A.  D.  1889,  It  leased 
from  the  Jacksonville,  Tampa  &  Key 
West  Railway  Company  so  much  of  a  cer- 
tain dock  and  pier  at  Tltusvllle  as  then 
and  now  lies  on  the  easterly  side  of  a  line 
drawn  20  feet,  west  of  the  most  westerly 
baildlng  now  and  then  constructed  on 
said  pier,  to  the  easterly  line  of  the  bulk- 
lieud,  with  all  the  rights  and  privileges 
thereunto  appertaining,  the  same  being 
about  896  feet  of  the  east  end  of  tbe  said 
dock,  and  that  said  dock  and  pier  extend 
only  to  such  depth  of  water  In  said  river 
as  affords  a  safe  landing  to  saoh  boats  as 
said  company  posnesses,  and  one  suitable 
to  its  business,  and  that  said  doclE  and 
pier  do  not  interiere  with  the  use  or  con- 
struction of  other  docks  which  are  or  may 
be  constructed  and  maintained  on  adja- 
cent property  along  the  extensive  water- 
front at  Tltusvllle;  that  said  leased  dock 
and  buildings  thereon  hare  been  constant- 
ly occupied  and  used  by  said  Indian  River 
Steam-Boat  Company  for  the  purpose 
aforesaid,  and  for  Its  offices,  head-quar- 
ters, and  place  of  transacting  most  of  its 
general  business,  since  the  1st  day  of 
March,  A.  D.  IS89.  and  that  said  company 
has  agreed  to  pay  an  annual  rental  for 
said  dock  and  pier  of  $B00,  payable  quar- 
terly, for  tbe  term  of  3  years,  and  longer, 
aolesB  a  contrary  agreement  should  be 
reached  In  tbe  manner  provided  by  the 
terms  of  said  lease,  and  to  keep  said  leased 
property  in  good  repair,  and  periorm  cer^ 
tain  other  conditions  enumerated  therein, 
at  great  expense;  that  said  rental  has 
been  paid,  and  all  the  other  conditions 
fully  performed,  and  said  leaso  )b  In  full 
force;  that  large  and  expensive  additions 
have  been  made  to  said  dock  and  pier  by 
said  Indian  River  Steam-Buat  Company, 
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at  a  cost  of  98,000,  and  atni  said  dock  and 
pier,  and  the  accommodatlonB  tbereuu, 
are  Inadequate  fully  to  accommodate  tlie 
Increasing  business  of  said  company. 

A  cupy  of  Che  lease,  bearins  date  Febru- 
ary 9,  1889,  la  attached  to  the  bill  aa  an 
exhibit. 

It  is  farther  alleged  Id  said  bill  that  the 
sole  object  of  said  appellant  company  In 
entering  into  said  lease  was  that  It  might 
control  premises  adequate  to  the  trans- 
action of  Its  bnslnesB,  and  since  the  IsC 
day  nf  March,  A.  D.  1889.  it  has  so  occu- 
pied and  controlled  said  leased  property, 
and  no  other  person  or  company  has  oc- 
cupied the  same,  except  by  the  consent  ot 
the  said  Indian  Biver  Steam-Boat  Com- 

gany,  and  that  eald  company  baa  never 
eld  itself  ODt  aa  a  general  wharfinger,  or 
peirmitted  the  pnbnc  use  of  said  leased 
property. 

Farther,  that  dnring  the  summer  or  fall 
of  IHW  said  Paddison,  Bobbins,  and  Gra- 
ham purchased  ur  procnred  a  steam-boat, 
and  are  advertising  to  make  regular 
trips  opon  said  Indian  river  with  one  or 
more  steam-boats  for  the  carriage  of  pas- 
sengera  and  freight,  and  are  seeblng  to 
make  their  bead-quarters  and  lauding 
point  at  said  leased  dock  or  pier,  and  that 
they  hare  been  repeatedly  informed  by  ap- 
pellant company  that  said  dock  and  pier 
were  Its  private  property,  and  that  It 
conld  not  and  wonid  not  conduct  the 
business  of  a  wharfinger,  or  permit  their 
boat  to  land  thereat,  but  notwithstand- 
ing such  notification  they  have  persisted 
and  still  persist  In  landing,  and  do  land, 
their  said  boatatsald  dock, tbrougb  force 
ot  threats  made  by  them  that  If  they  were 
deterred  from  landing,  or  hindered  in  any 
way  in  the  transaction  of  their  business 
at  said  dock,  tb^  would  cause  to  be  ar- 
rested the  agents  or  employes  of  said 
steam-boat  company,  and  that  for  each 
package  or  shipment  of  freight  or  other 
matter  refused  to  be  received  upon  said 
dock  they  would  sue  said  steam-boat 
company  for  damages,  and  they  threaten 
to  condnue  dally  to  land  at  said  dock, 
and  use  the  same  freely  (or  all  purposes 
connected  with  their  business,,  without 
paying  wharfage  or  other  charges,  and 
claim  that  said  dock  is  public  property, 
and  they,  In  common  with  all  other  per- 
sons, are  entitled  to  all  the  rights  and 
privileges  of  said  steam-boat  company  In 
and  about  said  leased  property;  that II 
the  said  Paddtson,  Bobbins,  and  Orabam 
are  permitted  to  succeed  in  freely  using 
and  occupying  said  leased  property  the 
entire  public  will  also  insist  on  doing  so. 
and  said  premises  will  become  worthless 
as  a  franchise  right  and  a  place  (or  trans- 
acting its  said  business. 

It  is  further  alleged  that  said  steam- 
boat company  possesses  the  exclusive 
right  to  use  and  occupy  said  dock  and  pier 
(or  the  purposes  of  Its  business,  and  that 
said  respondents,  Faddlson,  Bobbins,  and 
Graham,  have  no  shadow  of  title  or  right 
to  the  use  or  occupation  of  said  property, 
exceptthrougb  the  courtesy  of  said  steam- 
boat company,  and  that  this  cannot  be 
extraided  to  them,  because  aald  dock  and 

Bier  are  inadequate  to  accommodate  the 
nslness  otf  said  company,  end-  that  there 


is  neither  dock  frontage  or  storage  room 
sufficient  to  accommodate  even  the  seven 
boats  o(  said  company,  and  one  or  more 
of  them  must  needs  be  moved  to  permit 
the  landing  of  respondents'  boats. 

It  Is  further  alleged  that  there  Is  an- 
other dock  at  Tltusvllle,  not  owned  or 
possessed  by  said  steam-boat  company, 
at  which  said  respondents'  boats  can  and 
frequently  do  land  and  transact  bosineaa; 
that  the  winter  business  of  said  steam- 
boat  company  is  larger  than  Its  summer 
and  fall  business,  and  such  winter  busi- 
ness has  begun  and  Is  rapidly  Increasing, 
and  said  company  is  soon  to  add  other 
steam-boats  to  Its  present  service,  and 
thus  rendering  imperative  the  use  of  all 
its  dock  room;  that  It  Is  under  contract 
to  carry  the  United  States  malls  upon  said 
Indian  river  according  to  stated  schedules 
and  fixed  time,  and  any  violation  thereof 
would  subject  said  company  to  heavy  pen- 
alties, and  It  Is  frequently  necessary  for 
said  company  to  load  and  unload  freight 
with  the  greatest  dispatch,  and  to  em- 
ploy thereon  a  great  number  of  men,  In 
order  to  prevent  delays  In  tho  carriage  of 
perishable  articles,  and  at  the  same  time 
to  comply  with  Its  said  mall  contract; 
that  the  nse  of  said  dock  and  pier  by  said 
respondents  for  any  considerable  time 
would  cause  Inconvenience,  delays,  pos- 
sible loss  ot  connections,  and  prevent  said 
company  from  properly  conducting  Its 
bnslness,  and  would  cause  It  Irreparable 
damage;  that  said  complainant  company 
believes  that  said  respondents  cannot  be 
deterred  from  using  aald  dock  and  pier  ex- 
cept by  the  dally  nse  of  superior  force,  and 
that  It  such  force  t>e  used,  or  it  packages 
ot  freight  carried  by  or  consigned  to  said 
respondents  be  refused  to  be  allowed  a 
landing  on  said  dock,  said  steam-boat 
company  would  be  subjected  ton  multi- 
tude of  vexatious  suite;  and  that  said 
company  has  no  adequate  remedy  at  law 
to  prevent  such  immediate  and  irrepa- 
rable Injury. 

It  is  further  alleged  in  said  hill  that  said 
steam-boat  company  Is  the  exclnslTS  own- 
er or  lessee,  and  Is  In  exclusive  poraes- 
slon,  of  a  large  number  of  other  docks,  at 
various  points  on  said  Indian  river,  which 
were  erected  and  are  maintained  at  great 
expense  by  said  company  (or  its  exclusive 
use  and  benefit ;  that  these  docks  are  not 
public,  nor  do  they  interiero  with  the  free 
navigation  of  the  river,  and  said  company 
does  not  hold  Itself  out  as  doing  the  busi- 
ness o(  wharfinger  at  any  ot  them,  as  said 
i-eflpoudi>nts  well  know;  that  said  docks 
differ  from  the  docks  and  pier  at  Tltus- 
vllle in  tbis:  that  they  are  smaller,  and 
not  well  provided  with  storage  room  for 
the  care  and  protection  of  freight,  and  are 
not  intendea  to  be  used  as  the  bead-quar- 
ters or  places  for  conducting  the  general 
business  ot  said  company,  and  do  not  af- 
ford facilities  more  than  adequate  to  the 
neeflsoflts  business;  that  said  respond- 
ents, without  any  right  or  title  whatever, 
are  making  tree  use  of  such  docks  (or  all 
the  purposes  of  their  said  business,  and 
threaten  to  eontiuoe  the  same,  against 
the  protests  and  exprem  orders  of  said 
complainant  company,  and  that  they 
threaten  to  use  said  docks  daily,  or  as 
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often  as  their  butiltieiifl  may  reqnlre,  by 
superlur  force,  and  to  harasB  and  annoy 
Haid  company  by  a  mnltttnde  ol  auitu, 
fihoald  they  in  any  manner  be  interfered 
with  Id  the  use  of  the  Bame»  or  should 
whariage  be  required  of  tbem. 

It  is  further  aileced  that  flucb  Intertep* 
ence  with  said  docks,  as  abore  stated, 
would  cause  sucb  litigation,  expense, 
trouble,  and  delays  as  serlonsly  to  affect 
Its  business,  prejudice  its  Interests,  and 
cause  socb  Irreparable  damage  that  courts 
ol  law  could  Dot  compBDsate  It  lor  the 
same,  and  that  said  complainant  com- 
pany believes  that  said  respondeota  are 
not  pecuniarily  responsible  for  any  and 
all  damages  which  said  company  may 
BuHur  by  reason  of  their  repeated  and 
threatened  Interferences  with  said  docks, 
and  that  a  Judgment  that  might  be  recov- 
ered at  law  would  be  annoilectible  against 
said  reepoiitlenta,  and  tbat  said  steam- 
boat company  Is  under  contract  to  trans* 
ler  and  deliver  immediately  large  ship- 
ments of  freight  and  materials  which  pe- 
culiarly tax  all  Its  facilities  to  the  utmost, 
and  render  any  Interference  with  them  es- 
pecially barmful,  and  Its  rights  would  be 
uuduly  prejudiced  If  an  Injunction  be  not 
Issued  immediately,  And  without  notice 
to  d^endants. 

The  prayer  of  the  bill  Is  that  said  re- 
Bpondenta,  their  ofBcera  and  agents,  be 
restrained  bytnlnnctlonfrom  further  using 
or  occupying  said  dock  and  pier  at  Titus- 
vUle,  or  the  premises  or  appurtenances 
thereto  belonging.furtheparposeof  trans- 
acting thereat  their  business,  except  such 
basfness  as  they  In  common  with  all  other 
eitliena  may  properly  transact  with  said 
company  upon  Its  private  property,  and 
from  making  said  dock  and  pier  the  usnal 
place  for  landing  their  boat,  and  for  re- 
ceiving and  dlscbarglug  freight  and  pas- 
sengers thereat,  and  that  said  steam-boat 
company  be  decreed  the  undisturbed  and 
undivided  right  ot  possession  ol  said 
leased  premises,  and  that  said  respond- 
ents, their  officers  and  agents,  be  enjoined 
from  further  using  said  other  docks  as 
their  place  of  lanoiog  boats,  and  from  re- 
ceiving and  discharging  freight  and  pas- 
sengers thereat;  and  lursuch  other  or  fur- 
ther relief  as  the  nature  ot  the  case  may 
require. 

The  president  of  the  steam-boat  com- 
pany makes  oath  that  he  is  acquainted 
with  the  facts  stated  in  the  bill,  and  they 
are  true,  except  those  alleged  on  Informa- 
tion and  belled;  and,  as  to  those  matters, 
he  believes  they  are  trne. 

On  this  bill  the  Judge  at  chambers 
sranted  a  temporary  Injunction  aa  to  the 
dock  and  pier  at  TItnBvlIle  upon  the  filing 
of  a  bond,  In  the  sum  ol  9500,  to  be  ap- 
proved by  the  clerk  of  tba  circuit  court  uf 
Brevard  county.  The  bond  was  filed  In 
the  office  of  said  clerk  on  the  ^th  day  of 
Itovember,  A.  D.  1890,  and  writ  of  Injunc- 
tion iHsned,  restraining  and  enjoining  said 
Paddlson,  Bobbins,  and  Graham,  ns- 
aoclated  as  the  East  Coast  Transporta- 
tion Company,  from  further  using  or  oc- 
cupying said  dock  and  pier  at  Titusvllle 
for  the  purpose  of  receiving  and  discharg- 
ing freight  and  paBsengers,  and  from  mak- 
ing the  same  thdr  usual  place  for  landing 


their  boats  for  said  purpose,  until  the 
further. order  of  the  court. 

On  the  2Stb  day  of  November,  A.  D.  1890, 
the  reBpondents  flied  In  said  clerk's  office 
their  answer  to  the  bill,  and  also  mailed 
to  the  coansel  tor  said  ateam-boat  com- 
pany a  notice  that  application  would  be 
made  to  the  Judge  of  said  circuit  on  the 
2d  day  of  December.  A.  D.  1890,  for  a  dlv- 
solution  of  said  temporary  Injunction. 

The  material  averments  In  the  answer 
are  as  follows:  That  the  East  Coast 
Transporttttion  Company  was  O.  F.  Pad- 
dieon,  Qeorge  M.  Bobbins,  and  Walter  S. 
Graham,  and  not  B  P.  Paddlson,  as 
stated  In  the  bill,  and,  at  the  time  of  filing 
the  answer,  is  a  corporation  existing  un- 
der the  laws  of  Florida,  articles  of  associa- 
tion having  been  duly  filed  with  the  clerk 
of  the  circuit  court  ot  Brevard  county  on 
November  22, 1890,  and  on  same  day  tor* 
warded  to  the  secretary  ol  state  at  Tal- 
lahassee, Fla.;  but  respondents  waive 
any  benefit  or  advantage  ol  the  failure  to 
denominate  them  as  a  corporation  in 
complainant's  bill,  and  appear  lu  their 
corporate  capacity,  as  the  East  Coast 
Traneportatlon  Company. 

Respondents  admit  that  the  Indian 
Blver  Stoam-Bpat  Company  Is  a  corpora, 
tlon  under  the  laws  ol  Florida,  and  that 
it  Is  engaged  In  the  business  and  employs 
the  steam-boats  on  the  Indian  river  as 
alleged  In  Its  bill,  and  that  the  nature  ot 
its  business  renders  the  erection  of  docks 
and  plerB  at  Titusvllle  and  elsewhere  on 
said  river  desirable;  but  respondents  do 
not  know,  and,  pray  proof  to,  the  extent 
of  the  charter-rights  ol  said  steam-boat 
company  in  the  premises.  Bespohdents 
admit  the  lease  by  the  .Tacksonvtlle, 
Tampa  &  Key  West  Railway  Company  to 
said  steam -boat  company,  the  use  ot  the 
dock  and  payment  of  rent  as  alleged,  but 
deny  that  said  lease  Is  now  In  full  force 
and  eDcct,  or  ever  was  valid  or  effectual 
In  law. 

Respondents  admit  that  said  steam- 
boat company  has  made  certain  addltlous 
to  the  said  wharf,  on  the  south  side,  but 
does  not  know  whether  or  not  said  com- 
pany Is  fully  accommodated  thereby,  and 
asks  proof  ol  saiid  allegation. 

Bespondents  deny  that  the  sole  object 
of  said  steam-boat  company  In  entering 
into  said  lease  with  the  Jacksonville. 
Tampa  ft  Key  West  Ballway  Company 
was  to  control  premises  adequate  to  the 
transaction  of  its  buBlness,  but  aver  that 
Its  said  object  therein  was  also  to  control 
the  termlual  facilities  of  the  said  Jackson- 
ville, Tampa  &  Key  West  Railway  Com- 
pany on  the  Indian  river  at  Titusvllle, 
and  thus  to  prevent  the  use  ol  said  rail- 
road terminal  facIlUlee  by  any  competing 
line  of  steam-boats  that  might  be  put  on 
said  river,  in  order  to  preserve  a  mo- 
nopoly of  the  tranBportatiou  business  of 
said  river,  and  that  said  company  has 
persistently  denied  the  use  of  said  rail- 
road terminal  facilities  to  respondents  or 
to  the  general  public  since  the  lease  afore- 
said. 

Respondents  deny  that  said  complain, 
ant  corporation  has  never  held  itself  out 
as  a  general  wharfinger,  or  permitted  the 
public  the  use  ol  said  leased  property. 
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BeBpondeats  admit  that  they  hare  pur- 
chased a  Rteam-buat,  and  are  advertleing 
to  make  regalar  trips  upon  Indian  river 
for  the  carriage  of  pasHengera  and  freight, 
but  deny  that  they  are  fieeking  to  make 
their  bead-quarters  at  the  said  dock,  and 
say  that  they  are  laadlDS  at  said  dock  fur 
the  purpose  of  receiTiof?  and  delivering 
IreiKbt  to  and  from  the  JacksonTllle, 
Tampa  ft  Key  West  Itallway  Company, 
under  authority  of  a  decree  of  the  railroad 
commission  of  the  state  of  Florida  secur- 
ing respondents  In  that  riglit,  a  certi- 
fied copy  of  which  is  attached  to  the  an< 
swer. 

Respondents  admit  that  they  were  in- 
formed at  one  time  by  complainant  cor- 
poration that  it  did  not  want  to  conduct 
the  business  of  a  wharflnger,  bui  they 
aver  that,  alter  the  said  decree  of  the  rail- 
road commission,  said  corporation  In- 
formed them  that  It  would  receive  and  re- 
ceipt for  all  their  freight  at  said  dock  on 
payment  of  a  regular  wharfage  charge, 
and  That  respondents  have  continued  to 
do  baainesB  with  said  complainant  cor- 
poration, as  a  general  wharfinger,  lor  the 
past  three  weeks,  under  said  arrange- 
ment. 

Bespondents  admit  that  tbey  hare  Inti- 
mated to  the  JacksouTllle,  Tampa  &  Key 
West  Railway  Company  and  Its  employes 
that  If  ItTlolated  the  decree  of  the  railroad 
commission,  by  refusing  to  accord  to 
respondents,  at  the  end  of  Its  dock  and 
railroad  at  Tltusvllle,  the  same  privileges 
and  advantages  as  It  accords  to  suld 
Bteam-boat  company,  notwUhstandtng 
its  lease,  that  said  neglect  and  refusal 
would  be  a  violation  of  law,  of  which  re- 
spondents would  complain  to  the  proper 
authorttlea  of  the  state;  but  respondents 
have  never  threatened  or  otherwise  Intim- 
idated the  agents  of  said  steam-boat 
company,  except  they  have  threatened  to 
complain  uf  said  railroad  company  If  the 
use  of  its  terminal  was  not  accorded  to 
tbero ;  and  they  do  not  care  how  the  said 
railroad  company  and  said  steam-boat 
company  settle  their  differences  In  regard 
to  the  said  docK,  and  have  no  con- 
cern except  that  said  railroad  company 
shall  obey  the  said  mandate  of  the  rail- 
road commission. 

Respondents  admit  that  they  propose 
to  land  dally  at  said  dock,  or  as  often  as 
it  has  business  to  transact  there  with  the 
Jacksonville,  Tampa  &  Key  West  Rail- 
way Company,  and  that  said  dock  con- 
stitutes the  charter  terminal  of  said  rail- 
road company. 

Renpondents  say  they  have  paid  wharf- 
age to  said  Bteam-boat  company,  under 
protest,  for  the  use  of  said  dock ;  but  they 
only  paid  the  same  to  prevent  a  breach 
of  the  peace,  and  until  tbey  could  obtain 
relief  from  the  courts  from  such  Illegal  ex- 
actions. 

Respondents  admit  that  they  claim  that 
said  dock  Is  public  property,  and  thattbe 
public  Is  entitled  to  a  free  landing  at  it, 
wlthont  wharfage  or  other  toll,  because 
said  whurf  occnples  and  Is  a  part  of  a 
public  street  of  the  town  of  TltasTllle,  as 
will  appear  by  the  further  allegations  of 
the  answer. 

Respondents  deny  that  said  complain- 
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ant  corporation  possesses  the  exclusive 
right  to  use  and  occupy  said  dock,  or 
that  respondents  have  no  right  to  the  use 
thereof,  and  they  deny  that  any  of  said 
complainant's  boats  haveeverbeen  moved 
to  allow  thelandlng  of  their  boat,  ur  that 
there  will  be  any  occasion  therefor  In  the 
future. 

Respondents  admltthatthere  Is  another 
dock  at  Tltusvllle  at  which  their  boat  fre- 
quently lands  to  transact  other  than  rail- 
road business,  but  respondents  say  that 
the  water  la  frequently  too  low  to  admit 
of  tbeir  boat  approaching  said  wharf,  and 
there  is  always  great  danger  In  so  dolns, 
and  said  dock  Is  totally  Inadequate  to  the 
needs  of  resvondents*  business. 

Respondents  admit  that  said  complain- 
ant's present  wharf  privileges  may  be 
Inadequate,  as  alleged,  and  they  suggest 
thac  said  complainant  get  quarters  of  Its 
own,  Instead  of  appropriating  a  public 
street  and  a  railroad  terminal. 

Respondents  admit  that  tbey  cannot  be 
deterred  from  using  said  property  except 
by  the  dally  use  of  superior  force,  and  that 
the  use  of  such  force,  or  the  neglect  by  the 
railroad  company  to  properly  conduct 
respondents'businessat  said  wharf,  would 
subject  said  railroad  company  and  said 
steam-boat  company  to  a  multitude  of 
vexatious  snits. 

Bespondents  deny  that  said  complain- 
ant company  Is  the  exclusive  owner  or 
lessee  of  a  large  number  of  docks  at  vari- 
ous points  on  Indian  river,  or  has  not 
held  Itself  out  as  a  wharfinger  at  some  uf 
the  docks  It  pretends  to  control,  or  that 
respondents  have  ever  landed  at  any  dock 
of  which  said  company  was  entitled  to 
the  exclusive  use. 

Respondents  say  that  the  allegations  of 
said  bill  as  to  wharf  privileges,  other  than 
those  at  Tltusvllle,  are  vague  and  uncer- 
tain, and  they  claim  the  sauie  benefit  In 
their  answer  as  If  they  had  demurred  there- 
to for  unnertainty. 

Respondents  further  deny  that  they  con- 
template any  such  trespass  upon  said 
docks  as  the  ordinary  courts  of  law  could 
not  adequately  compensate  In  damages 
for,  or  that  they  Intend  to  trespass  upon 
the  rights,  privileges,  or  property,  In  any 
way  whatever,  ol  said  company. 

Respondents  deny  that  they  are  not 
pecuniarily  respouslble  tor  any  and  all 
damages  they  may  occasion  said  com- 
plainant company  unlawfully,  and  they 
say  tbey  do  not  believe  that  said  com- 
plainant company  ts  solvent. 

Respondents  deny  that  there  was  any 
occasion  for  the  application  to  enjoin 
them  wlthont  notice,  as  alleged  in  said 
bill. 

Respondents,  further  unswerlng,say  that 
In  July,  1890,  they  complained  to  the  rail- 
road commission  of  the  state  of  Florida 
that  the  Jacksonville,  Tampa  &Key  West 
Railway  Company,  a  railroad  corporation 
operating  a  railroad  In  the  state  of  Flori- 
da, discriminated  against  respondents  by 
attempting  to  lease  the  exclusive  use  of  Its 
dock  and  river  terminal  to  complainant 
company,  by  which  said  lease  respond- 
ents, operating  a  competing  line  of  steam- 
boats, had  been  discriminated  against  in 
the  receipt  and  delivery  of  frtigltt  to  said 
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railway;  that  the  Bald  eommlaaloo.by  de< 
cielon  renidered  on  the  14tli  day  ol  AasoBt, 
A.  D.  1890,  adjadffed  that  the  charter  ter- 
mlnns  ot  eald  rallruad  was  the  channel  of 
Indian  river,  to  which  point  said  road 
had  been  cunatructed,  and  that  tne  pier 
and  dock  at  TitasvUte  are  a  part  and  par- 
eel  of  the  main  line  of  said  railroad,  and  a 
necesfiary  and  Indispensable  facility  which 
the  law  enjoins  it  to  pruvldetur  the  trans- 
portation of  Its  business,  and  that  said 
railroad  company  had  attempted  by  said 
lease  to  the  Indian  Biver  Steam-Boat 
Company  to  rest  In  It  the  exclusive  use  of 
said  pier,  and  refused  to  grant  the  use  of 
the  same  to  the  East  Coast  Transporta- 
tion Company.  Further,  It  waa  consid- 
ered and  hdd  by  the  said  railroad  com- 
mission that  the  said  Jacksonville,  Tam- 
pa &  Key  West  Ballway  Company  was 
guilty  fit  a  violation  of  section  4,  c.  S862, 
Laws  Fla.,  and  that  said  company  do  de- 
sist at  once  from  such  discrimination,  and 
that  it  extend  to  the  East  Coast  Trans- 
portation Company  the  same  uses,  serv- 
Icea,  facilities,  and  privileges  at  the  end  of 
said  pier  or  wharf.  In  delivering  and  re< 
celvln^  freights  from  such  company,  as 
are  extended  by  It  to  the  sold  Indian  Klver 
Steam-Boat  Company.  A  rertlfled  copy 
of  said  proceedings  and  decision  of  said 
railroad  commission  Is  attached  to  the 
answer. 

Rmpondents  further  aver  that  no  pro- 
eeedlnga  have  been  had  to  set  aside  tlie 
said  decision  and  order  of  said  commis- 
sion, and  It  Is  operative  as  a  law  of  the 
state,  and  gives  respondents  the  right  to 
land  at  said  dock  and  wfaarf  tor  the  pur^ 
pose  of  receiving  and  delivering  freight 
to  and  from  said  railroad;  that  said  decis- 
ion cannot  be  attacked  In  a  collateral 
way,  nor  will  an  Injunction  He  to  restrain 
the  execution  of  the  mandate  of  said  com- 
mission, but  the  same  can  only  be  set  aside 
or  restrained  by  a  court  in  a  direct  pro- 
ceeding against  said  commlssloo,  as  pre- 
scribed by  section  21.  c.  8H62,  Laws  Fla. 

BespoodentR  allege  the  decision  of  said 
railroad  commission  as  a  complete  bar  to 
the  relief  prayed  In  complainant's  bill,  so 
far  as  It  relates  to  the  railroad  wharf  at 
Tltasvllle.  and  they  pray  the  same  advan- 
tage thereof  as  11  the  same  had  been  urged 
by  way  of  plea  to  the  bill  of  complaint. 

Respondents  fiirtber  allege  that  the  said 
lease  by  the  Jacksonville,  Tampa  &  Key 
West  Ballway  Company  to  the  aald  com- 
plainant company  Is  not  merely  voidable, 
bnt  the  same  is  utterly  void  and  worth- 
less, upon  its  face,  as  repugnant  to  the 
common  and  statute  laws  of  Florida,  and 
a  violation  of  the  charter  duties  of  said 
railroad,  In  attempting  to  exclude  the  gen- 
eral public  from  the  use  of  a  portion  ol  Its 
road,  which  Is  a  public  highway  of  the 
state,  and  a  further  violation  of  law.  In 
that  It  attempts  to  give  to  said  complain- 
ant corporation  the  exclneive  use  of  said 
railroad  terminal,  to  the  exclusion  of  all 
other  competing  lines  of  steam-boats,  In- 
clndlng  that  of  respondents. 

Bespondents  farther  allege  that  the 
threats  charged  to  bave  been  made  by  re- 
apoDdenta  In  aold  bill  of  complaint  eunslst- 
ed  aolely  In  a  notification  sent  by  than  to 
the  prealdent  of  aald  ateam-boat  company 


that  be  sboald  comply  with  the  above  de- 
cision ol  the  railroad  commission  and  the 
laws  of  the  state  of  Florida,  or  stand 
a  trial  for  their  violation ;  that  said  presi- 
dent Is  the  active  and  reHponslble  man- 
ager of  the  said  Jacksoovllle,  Tnmpa  ft 
Key  West  Bailway  Company,  and  It  was 
In  this  latter  capacity  that  It  became  his 
duty  to  ob^  the  orders  of  said  commis- 
sion, and  for  the  omission  to  do  which  re- 
spondents threatened  to  prosecute. 

Bespondents  further  say  that  they  have 
a  legal  right  to  land  at  said  wharf  tu  re- 
ceive and  deliver  freight  to  and  from  said 
railroad  company,  and  that  any  Interfer- 
ence with  said  right  by  complainant  com- 
pany, either  by  whari  charge  or  other  re- 
Btrictluna,  la  a  trespass  upon  their  right, 
and  that  said  lease  from  said  railroad  com- 
pany Is  void  In  so  far  as  It  conflicts  with 
their  right  to  use  said  whari. 

Further  answering,  and  Id  reply  to  that 
portion  of  the  bill  alleging  that  respond- 
ents claim  said  duck  and  wharf  to  be  pub- 
lic pniperty,  and  the  public  are  entitled  to 
the  free  nee  of  same,  they  say  that  said 
wharf  oceuplee  and  Is  a  part  of  a  poblle 
street  of  toe  town  of  TItusvllle,  called 
"Broad  Street;*  that  a  map  of  the  town- 
site  of  TItusvllle  was  placed  on  record  by 
the  proprietors  thereof  on  the  9th  day  of 
February,  A.  U.  1S7S.  when  said  town-site 
was  a  part  of  Volnsla  county,  and  that 
upon  this  map  Broad  street  was  shown 
as  at  present  located,  except  that  It  was 
106  feet  Instead  of  100  leet  wide;  that  a  lot 
was  purchasorl  on  the  south  side  of  said 
Broad  street,  (by  said  map,^  and  devoted 
to  business  purposes,  and  after  that  part 
of  Volusia  county,  Includiug  Tltasvllle, 
was  Joined  to  Brevard  county,  and  in 
the  year  1881 .  the  original  proprletora  of 
said  town-Bite  had  a  map  of  said  town 
placed  on  record  In  Brevard  eunnty,  show- 
ing the  streets  substantially  as  on  the 
first  map,  certified  coplea  of  portions  ot 
said  maps  being  attached  to  the  answer 
of  respondents. 

BespondenCe  farther  aver  that,  upon  the 
faith  of  the  dedication  ofthestreetashown 
on  said  maps,  lots  were  bought,  money  ln< 
vested,  and  the  town  hullt  up  by  the  pub- 
lic, and  that  said  dedication  and  use  of 
Broad  street  vested  the  right  thereto  In 
the  community  beyond  the  subsequent 
control  of  said  original  proprietors. 

That  the  object  In  locating  the  town  of 
TItusvllle  upon  the  river  was  to  enjoy  Its 
facilities  as  a  highway,  and.  Broad  street 
being  one  of  the  only  two  avenues  leading 
to  the  river  by  which  It  could  be  reached 
from  the  Interior  of  the  town  without  go- 
ing over  private  property,  the  right  to 
pass  over  said  street  to  the  river  was  dedi- 
cated by  said  maps,  and  the  terminus  of 
said  street  at  the  river  was  used  by  the 

Subtle  In  accordance  with  the  dedication 
y  the  original  proprietors  from  1S76  un- 
til Its  use  was  Interrupted  by  said  com- 
plainant in  this  suit. 

Further,  that  In  1885  the  Atlantic  Const, 
St.  Johns  ft  Indian  Blver  Ballway  Com- 
pany priKOred  from  Mrs.  Titus,  the  origi- 
nal proprietor  of  the  town-site  of  TItus- 
vllle, a  deed  to  all  of  Broad  atreet,  not- 
withstanding said  street  had  been  dedi- 
cated to  and  accepted  by  the  public  In 
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1876,  and  tbat  tbe  Iota  trontlDff  thereon 
had  been  nearly  atl  disposed  of  by  eatd 
oriKlaal  proprietor  prior  to  bt»r  sale  of 
said  street;  tbat  nn  dedication  of  Broad 
street  for  seaerat  railway  parposes  was 
ever  made,  tbe  only  dedication  of  It  being 
to  the  public  tu  use  as  a  street,  as  sbown 
by  said  maps. 

Respondents  lartber  allege  tbat  tbe  At- 
lantic Coast,  St.  Jobns  ft  Indian  BUer 
Railway  Company  commenced  baslDcss 
in  January,  A.  D.lS86.and  soon  thereafter 
leased  Its  road  to  the  tlackeonTllIe,  Tam- 
pa &  Key  West  Railway  Company,  and 
tbat  daring  the  years  1886, 18»7,  aod  1888 
tbe  Dse  of  Broad  street,  and  the  rigbt  to 
pass  over  tbe  end  of  It  to  Indian  river, 
was  enjoyed  equally  by  tbe  railroad  com- 
pany and  tbe  pnblic  at  large,  altbongh 
tbe  street  bad  been  extended  to  the  chan- 
nel of  tbe  river  by  the  railroad  for  the  ac- 
commodation of  Its  business,  aud  the 
right  of  the  public  to  a  free  landing  at 
the  end  of  said  street,  according  to  lis 
original  dedinatlon,  was  not  interrupted 
until  tbe  year  1889,  when  tbe  said  Jack- 
BonTllIe,  Tampa  &  Key  West  Railway 
Company  attempted  tu  lease  that  part  of 
tbe  street  where  It  had  been  extended  to 
thechanDPl  of  tbe  river  1:0  tbe  complain- 
ant, tbe  eald  Indian-  River  Steam-Boat 
Company. 

Respondents  aiao  allege  that  no  pro- 
ceedings have  ever  been  taken  to  condemn 
any  portion  of  Broad  street  for  railroad 
purposes;  that  tbe  deed  from  Mrs.  Titus 
to  said  railroad  company  In  1886  Is  void 
as  far  as  it  attempts  to  interrupt  the 
easement  of  the  public  in  said  street;  and 
that  said  railway  eompany  and  Its  at- 
tempted leasee,  tbe  said  complainant  In 
this  suit,  are  treapassers  upon  said  street, 
which  is  public  property,  under  tbe  con- 
trol of  the  town  council  of  Tltusville,  and 
not  In  tbe  .Tacksoiivllle,  Tampa  ie  Key 
West  Hallway  Company  or  iii  said  com- 
plainant. 

In  conclusion,  respondents  pray  the  same 
advantage  of  their  answer  as  it  they  bad 
pleaded  or  damnrred  to  tbe  bill  of  com- 
plaint. 

Affidavits  of  W.  B.  Watson  aud  S.  M. 
Lorlmer  were  filed  on  behalf  of  complain- 
ant company  before  the  Judge,  at  cham- 
bers, on  January  2,  A.  D.  1891.  These 
affldavlta  will  be  referred  to  in  dispos- 
ing of  tbe  qnestlnns  to  which  they  re- 
late In  the  discussion  of  the  ease. 

On  the  8d  day  of  January,  A.  D.  1891, 
the  said  complainant  company  filed  with 
the  Judge,  at  chambers,  a  motion  to  strike 
from  the  files  tbe  answer  of  respondents, 
becanse  it  purports  to  be  tbe  answer  ol  a 
corporation,  and  is  not  under  Its  corporate 
seal;  that.  It  said  answer  be  eoostdwed 
the  answer  ol  indlvldaal  Btockholden.  It 
la  Improper,  as,  to  ■on»  or  all  of  them,  it 
was  filed  without  leave  first  obtained; 
and  because  tbe  motion  to  dissolve  is 
based  upon  the  answer,  and  must  fail  If 
there  Is  no  proper  answer,  iiubsequent 
to  the  filing  of  this  motion  to  strike,  and 
without  any  action  being  bad  thereon  by 
the  coart,complatnant filed  with  tbejudge, 
at  chambers,  eartaln  exceptioua  to  the 
answer  of  respondenta,  on  the  groanda  of 
scandal  and  Impertinence^  The  portions 


ol  the  answer  alleged  to  bescandaloos 
and  impertinent  are  pointed  out.  No  dis- 
position seems  to  have  been  made  of  the 
exceptions,  but  on  the  7tfa  of  January,  A. 
D.  Iti91,  the  Jndge  made  the  following  de- 
dslou  on  the  motion  to  dissolve  the  in- 
junction, vli. :  "This  cause  coming  onto 
be  further  heard  on  motion  to  dissolve 
the  Injunction,  after  hearing  coansel  for 
both  parties  It  Is  ordered,  adjudged,  and 
decreed  that  tbe  temporary  lujunction 
heretofore  granted  bweln  be  dissolved, 
and,  further,  that  the  bill  be  dlsmlBaed 
without  prejudice. " 

Tbe  Indian  BlverBteam-Roat  Company, 
complainant  below,  nppeala  from  the  de- 
cree dissolving  tbe  Injunction  and  dismiss- 
ing tbe  bill. 

Hutntta  A  Stewart,  for  appellant.  Bob- 
bioB  A  Onbtua,  tor  appellees. 

Mabrt,  Jm  (after  at&tlng  tbe  facta^  Tbe 
question  sought  to  be  presented  by  tbe 
motion  to  strike  the  answer  of  respond- 
enta from  tbe  files  does  not  properly  arise. 
Tbe  bill  was  filed  agnlnst  R.  P.  Paddlaon, 
George  M.  Robblns,  and  Walter  8.  Gra- 
ham, doing  business  as  the  East  Coast 
Transportation  Company.  The  answer 
alleges  that  G.  F.  Paddlson,  George  M. 
Robblns,  and  Walter  8.  Graham  com* 
posed  tbe  East  Coast  Transportation 
Company,  and  tbat  R.  P.  Paddlson  was 
only  an  employe  of  said  company.  It  la 
further  stated  In  tbe  answer  that  said 
company  was  then  Incorporated  under 
the  laws  of  Florida,  bnt  respondents 
waive  the  mienonier  as  to  R.  P.  Paddlson, 
and  the  failure  to  denominate  them  as  a 
corporation  In  tbe  bill.  While  they  say 
they  appear  In  their  corporate  capacity  as 
the  East  Coast  Transportation  Company, 
In  fact  It  is  the  answer  of  respondenta  In- 
dividually, as  they  are  sued. 

Without  a  hearing  on  tbe  motion  to 
strike,  complainant  filed  numerous  ex- 
ceptions to  the  answer,  and  said  motion 
may  be  considered  as  abandoned. 

Tbe  exceptions  to  the  answer  were  filed 
after  the  motion  to  dissolve  was  made, 
and  pending  the  consideration  of  said 
motion.  It  seems  that  an  order  o/s/ to 
dissolve  an  injunction,  under  tbe  En- 
glish chancery  practice,  obtained  after 
exceptions  to  the  answer  have  been  filed. 
Is  Irregular.  Wllllnms  v.  Davla,  I  Sim.  ft 
B.  262;  Howes  v.  Howes,  1  Beav.  197.  In 
Gibson  V.  Tllton.  I  Bland.  Cb.  852.  It  is 
said  by  tbe  chancellor:  **0n  the  bearing 
of  a  motion  to  dissolve  an  Injunction,  ob- 
jections of  every  kind  to  the  answer  may 
be  made,  aud  are  then  In  order,  because 
the  motion  itself,  in  Its  very  nature.  Is 
founded  upon  the  correctness  and  suffl- 
eleney  of  the  answer  in  every  partlcolar. 
Hence  tbe  plaintiff  may,  on  the  very  day 
of  hearing  the  motion,  file  exceptions  to 
the  answer,  and  bare  them  then  beard 
and  decided  upon.  The  defendant  can 
have  no  cause  to  complain  of  surprise,  be- 
cause, by  his  motion,  be  calls  upon  tbe 
plaintiff  to  show  cause  why,  after  having 
well  and  sufficiently  answered  the  bill, 
the  injunction  shoald  not  be  dlsaolved; 
and  having  tbns  planted  himself  upon  the 
soffleieney  of  bia  answer  nt  that  time,  and 
for  that  purpose,  he  stands  pledged  to 
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BOBtalD  It  In  all  respects,  or  he  mnat  fall 
In  his  motion."  In  Stilt  v.  Hilton.  81  N. 
J.  Eq.  285.  It  waa  held  that,  where  the  an- 
swer aulBclently  denied  the  gronnds  of 
eqnity  npon  which  the  InJuDctlon  was 
granted.  It  will  be  dissolved,  althoagh  ex- 
ceptions to  other  parts  of  the  answer 
have  been  filed.  The  cuart  said:  "The 
fillDK  of  exceptions  to  an  answer  Is,  of  It- 
self, no  objection  to  the  dlssolntlon  of  an 
Injunction.  The  court  will  consider  the 
exceptions  only  for  the  purpose  of  ascer- 
taining whether  tber  relate  to  those  parts 
of  the  bin  on  whlcb  tbe  Injunction  waa 
awarded."  Tbe  exceptions  to  tbe  answer 
In  tbe  case  now  under  consideration  arp 
pointed  specially  at  tbe  portions  setting 
up  tbe  decision  of  the  railroad  commis- 
sion, and  the  location  of  the  dock  in  qnes- 
tlonlna  pnblic  street  of  tbetownof  Tltas- 
vllle.  Tbe  conclusion  we  bare  reached  In 
reference  to  the  effect  of  ancb  portions  of 
the  answer  on  the  Issue  before  us,  as  will 
fullv  appear  In  a  subsequent  portion  of 
this  opinion,  makes  it  unnecessary  for  us 
to  consider  tbe  question  of  exceptions  at 
all,  as  they  relate  to  matters  which  have 
no  bearing  on  questions  settled  here.  We 
proceed  to  Inquire,  then.  Into  tbe  other 
inattna  presented  for  oiir  consideration 
npon  tbe  appeal.  In  so  far  as  tbe  correct- 
ness of  granting  ordlssolring  thelnjnnc- 
tlon  Is  Involved,  It  Is  clear  that  we  bare  to 
deal  only  with  tbe  matters  presented  by 
tbe  record  in  relation  to  the  Xitasville 
dock,  as  no  Injunction  was  granted  as  to 
any  other. 

Tbe  appellees,  In  contending  bere  for  an 
affirmance  of  the  decree  of  tbe  lower  court 
In  dissolving  the  injunction,  do  not  ques- 
tion. It  seems,  the  snfflclency  of  tbe  bill  In 
point  of  equities  to  Justify  the  Issuance  of 
the  injunction  on  an  ex  parte  showing. 
Upon  information  of  tbe  existence  of  the 
bill,  and  tbe  Issuance  of  tbe  writ,  tbey 
filed  an  answer,  and  opoo  that  moved  tii 
dissolve.  Tbis  they  bad  a  right  to  do.bot 
their  motion  to  dissolve  Involves  tbe  suffi- 
cient equities  ol  the  bill  to  justify  tbe  writ 
In  the  first  instance.  We  will  therefore 
Inquire  if  the  bill  Justified  the  Issuance  of 
tbe  Injunction.  Tbe  last  case  decided  by 
Chancellor  Kent  (Jerome  v.  Boss,  7 
Johns.  Ch.  816)  has  been  i-ecognlced  as  oc- 
cupying a  foremost  place  on  the  subject  of 
equitable  Jurisdiction  in  matters  of  tres- 
pass. In  this  case  the  remedy  of  injunc- 
tion was  invoked  to  restrain  a  defendant 
from  digging  and  carrying  away  rock 
from  plaintiff's  premises,  and  was  denied 
on  appeal  by  tbe  learned  chancellor. 
Nothlns  special  vas  alleged  as  to  tbe 
value  erf  the  rock,  or  the  uses  to  which  It 
conldbeapplled.  The prlnclpleannounced 
here  is  that  an  Injunction  will  notlietoen- 
]oin  a  mere  trespass,  where  thejnjury  Is 
not  irremediable  and  destructive  of  the 
estate,  and  when  tbe  ordinary  legal  reme- 
dy In  a  court  of  law  will  afford  adequate 
satisfaction.  In  Shipley  v.  Bitter,  7  Md. 
408,  it  is  said  that,  although  an  Injunction 
will  not  be  granted  to  restrain  a  tres- 
passer merely  because  he  Is  a  trespasser, 
yet  equity  will  interfere  where  the  injury 
Is  Irreparable,  or  where  full  and  adequate 
relief  cannot  t>e  granted  at  law,  or  where 
the  trespass  goes  to  the  destruction  of 


tbe  property  as  It  bad  been  held  and  en- 
Joyed,  or  where  It  la  necessary  to  prevent 
a  maltiplicity  of  suits.  Here  an  injunc- 
tion was  decided  to  be  proper  to  restrain 
tbe  destruction  ol  timber  so  sttuated  wltb 
reference  to  a  dwelling-honfle  that  It  shel- 
tered it  from  storms,  and  shaded  It  from 
the  sun,  and  was  ornamental  to  tbe 
gronuda.  A  very  clear  view  of  tbe 
chancery  court's  powers  In  such  cases  Is 
expressed  in  the  case  ofOause  v.  PerklnB,3 
Jones,  Bq.  177-  It  Is  bere  said,  mncb  diffi- 
culty occurs  In  defining  what  Injury  Is  ir- 
reparable. "The  word  means  that  which 
cannot  be  repaired,  retrieved,  pnt  back 
again,  atoned  for."  An  example  Is  given 
In  this  case  of  the  destruction  of  the  noble 
oaks  In  the  state-house  grove.  "Bat  the 
meaning  of  the  word  'Irreparable,'  point- 
ed at  by  this  example,  is  not  that  which 
has  been  adopted  by  tbe  courts  either  in 
England  or  in  this  state.  Grass  that  is 
cat  down  cannot  be  made  to  gn>w  again, 
but  the  Injury  can  be  adequately  atoned 
for  in  money.  Tbe  result  of  the  cases  fixes 
this  to  be  the  rule:  Tbe  injury  must  be  of 
a  pecnliar  nature,  so  that  coupenaation 
In  money  cannot  atone  for  it.  Where, 
from  Its  nature,  It  may  be  thus  atoned 
for.  it  In  tbe  particular  ease  the  party  be 
Insolvent,  and  on  that  account  unable  to 
atone  for  it.  It  will  be  considered  Irrepa- 
rable. "  There  Is  nothing  in  the  nature  of 
a  dock  itself  to  make  the  landing  of  boats 
thereata  cause  for  eqnltablelnterposltlou. 
An  injunction  for  this  purpose  was  grant- 
ed in  tbe  case  of  Dyeing  Bstabllsbment  t. 
Fitch,  1  Paige.  97.  On  appeal  Chancellor 
Walworth  dissolved  It.  He  says,  In  dis- 
solving this  Injanctlon,  that  "it  is  suffi- 
cient for  the  decision  of  the  question  Im- 
mediately before  the  court  that  it  does 
not  appear  that  any  serious  damage  or 
Irreparable  Injury  will  take  place  If  the  de- 
fendants continue  to  mn  their  bout  and 
land  tfarir  passengers,  as  tbey  have  here- 
tofore done,  until  the  complainants'  rights 
are  admitted  by  tbe  answer  or  settled  on 
tbe  hearing.  On  the  other  baud,  I  can 
readily  see  that  retaining  the  preliminary 
Injunction  may  produce  great  Injury  to 
tbe  defendants,  and  for  which  they  would 
be  entirely  without  remedy,  if  it  should 
finally  appear  that  tbey  were  only  In  tbe 
exercise  of  their  legal  rights."  The  view 
Is  expressed  In  this  case  that,  while  an 
Injunction  may  Issue  to  restrain  a  tres- 
pass, there  must  be  something  peculiar  In 
Che  case  to  sustain  tbe  jurisdiction  and 
bring  It  under  tbe  head  of  quieting  posses- 
sion, or  to  make  a  case  of  irreparable  mis- 
chief, or  the  value  of  tbe  Inheritance  must 
be  put  In  Jeopardy  by  a  contlnnance  off 
the  trespass.  It  has  been  declared  by  our 
own  court  that  "the  object  and  purpose 
of  an  injunction  Is  to  preserve  and  keep 
things  In  tbe  same  state  or  condition,  and 
to  restrain  an  act  which.  If  done,  would 
be  contrary  toequlty  and  good  conscience ; 
and  it  is  the  appropriate  relief  when 
the  remedy  at  law  is  subsequent  to  the 
Injury,  and  the  effects  cannot  be  adequate- 
ly compensated."  Ballroad  Co.  v.  Spratt, 
13  Fla.  26.  While  It  Is  said  In  this  case 
that  Insolv«icy,  alone,  ol  tbe  person 
against  whom  the  Injunction  is  asked,  la 
notsatflclent  to  give  tbe  court  jurisdiction 
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to  grant  the  writ ,  yet  tblalact  may  be  taken 
tn  connection  with  other  equitable 
jtroonds  to  aid  the  jurladlction.  Yonge  v. 
McCoriDiok,  6  Fla.  SGH.  In  Biima  T.  San- 
deiBon,  13  KJa.  881,  It  was  held  that  aver- 
mentB  In  a  bill  that  defendant  had  Inter* 
lered  and  Inter me<ldled  with  the  real  estate 
described  In  the  bill,  and  contlnnee  tu  do 
BO,  and  baa  and  atlU  continoea  to  forbid 
the  tenanta  and  leaaeea  to  pay  the  rent  to 
the  |)talntifr.  and  has  forcibly  entered  one 
of  the  balltlliiga  on  the  premieea.  does  not 
lay  a  foundation  for  an  injunction.  It  Is 
said:  "The  bill  doea  not  alle{i;ethat  irrep- 
arable damage  or  miachlel  will  ensue,  nor 
does  It  state  the  facta  complained  of,  so 
that  the  court  may  form  its  own  conclu- 
sion in  reference  thereto."  For  all  the 
alleged  treapaaaes  and  grleTancea  in  this 
eaee  there  was  an  adequate  remedy  at 
law,  and  nothing  waa  alleged  to  ehow 
thnt  irreparable  injury  would  result,  and 
the  remedy  at  law  la  inadequate  to  fully 
compenaate  for  It. 

It  la  to  be  obaerved,  in  considering  the 
anfflclency  of  a  bill  to  Juatlfy  an  injunction 
incuses  of  trespass,  It  will  not  do  to  fdm- 
ply  allege  that  complainant  has  no  ade- 
qnate  remedy  at  law,  and  tbat  bis  dam- 
age win  be  irreparable.  The  courts  will 
nut  act  upon  complainant's  opinion,  or 
bven  bis  fears,  in  such  matters;  but  he 
must  state  facts  In  bts  bill  to  enable  the 
court  to  determine  whRther  or  not  bis 
alleged  iujory  will  be  Irreparable. 

Tested  by  the  rales  applicable  to  aacb 
cases,  we  think  the  equities  of  the  bill  In 
the  case  before  ua.  In  reference  to  tbeTltna- 
vllle  dock,  are  siiffii'lent  to  Justify  the  Is- 
suance, on  proper  application,  of  the  writ 
of  injunction.  The  bill  alleges  tbat  the 
complainant  company  Is  engaged  in  oper- 
ating boats  OS  the  Indian  river,  In  thebual- 
neas  of  carrying  freight  and  passengers, 
and  ia  under  a  contract  tocarry  themalla ; 
that  It  baa  leased  from  the  JackBonTllle. 
Tampa  &  Key  Weat  Railway  Company 
the  portion  of  the  dock  and  pier  at  Tltua- 
vllle  partlculerly  described  In  the  bill,  and 
has  the  exclusive  right  to  nse  the  same  for 
the  landing  of  Its  boats.  Not  onlyhaalt 
this  Tight,  but  that  It  has  been  since 
March,  A.  D.  1889,  In  the  exclusive  use  of 
aald  dock  and  pier,  and  its  offices  and 
bead-quartera  are  there;  tbat  said  dock 
and  pier  are  inadequate  to  accommodate 
fully  complainant's  business;  and  that  It 
baa  never  held  Itself  out  as  a  wharfinger. 
The  bill  also  alleges  that  the  character  of 
Its  traffic  business— carrying  perishable 
products— and  Its  mall  contract  require 
complainant  to  act  with  great  prumpt- 
nesB  In  making  counpctlons.  and  a  failure 
to  do  Bu  would  subject  It  to  forfeiture 
and  heavy  penalties;  that  Its  winter  busi- 
ness Is  much  heavier  than  In  the  summer, 
and  tbat  the  winter  buatness  bad  set  tn, 
was  rapidly  Increaalng.'and  that  all  the 
room  on  Bald  dock  was  Imperatively  de- 
manded to  enable  complainant  to  carry 
on  Its  business,  and  meet  Its  obligations 
under  Its  mall  contract;  that  the  use  of 
said  dock  by  respondents  tor  any  con- 
siderable time  would  cauae  delays  in  load- 
lag  and  unloading,  and  posalble  loss  of 
connections,  and  thereby  canae  Irrepara- 
bla  daniafte;  and.  further,  that  cum- 
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plalnant  waa  under  contract  to  transfer 
and  deliver  immediately  large  shipments 
of  freight  and  materials,  which  particu- 
larly tax  all  Its  facilities  to  the  utmost, 
and  that  any  In  terierence  with  said  dock 
would  at  the  time  be  especlully  Injurious. 
It  is  then  alleged  that  respondents  have 
procured  one  or  more  boata,  propoae, 
and  are  engaged  In,  carrying  freight  and 
passengers  on  said  river,  and  that  they 
persist  In  landing  their  steam-boata  at 
complainant's  said  dock  through  force 
and  threats  made  by  them  tbat  If  they 
are  deterred  from  landing,  or  hindered  in 
any  way  In  tranaactlng  their  business, 
at  aald  dock,  they  would  cause  to  be  ar- 
rested the  agents  and  employes  of  coip- 
plalnant,  and  that,  for  each  package  of 
freight  or  other  matter  refuaed  to  be  re- 
ceived upon  aald  dock,  they  would  sue 
complainant  for  damages,  and  that  re- 
apondenta  threaten  to  coutlnue  daily  to 
laud  at  aald  dock,  and  to  uae  the  same 
freely  for  all  purposes  connected  with 
their  business,  without  the  payment  of 
wbarfage  or  other  charges;  that  not* 
withstanding  the  lease  of  said  dock  to 
complainant,  and  Its  exclusive  occupation 
of  the  aame,  of  all  which  respondents 
have  been  fully  informed,  tbcy  claim  tbat 
said  dock  la  public  property,  and  they 
have  the  right,  In  common  with  all  per- 
sons, to  all  the  rights  and  privileges  of 
complainant  In  and  about  the  same:  and 
that  If  respondents  are  permitted  to  ano- 
ceed  in  freely  using  and  occupying  said 
leased  premises  the  entire  public  will  also 
Insist  on  doing  so,  and  the  same  will  be- 
come worthless  as  a  franchise  and  place 
of  business  tor  complainant. 

It  la  further  alleged  that  complainant 
apprehends  that  respondents  cannot  be 
deterred  from  using  aald  property  except 
by  the  daily  use  of  superior  force,  and  that 
If  such  force  be  used,  or  packages  of  freight 
consigned  to  them  be  refused,  ciimplaln- 
nnt  would  be  subjected  to  a  multitude  of 
vexations  suits,  and  the  use  of  said  dock 
by  respondents  would  necessitate  the  re- 
moval of  complalnaot'a  boats  at  times 
therefrom,  and  would  prevent  It  from 
properly  conducting  Ita  buslneas,  storing 
ita  freight,  mooring  Its  boats,  and  would 
thereby  cause  it  irreparable  Injury.  Not 
only  would  said  interference  with  said 
dock  by  respondents  cauae  litigation,  ex- 
pense, delays  such  as  serlouRly  to  affect 
Its  buslnesa,  prejudice  Its  rigbts,  and  cause 
Irreparable  damage,  but  that  respondents 
are  believed  to  be  Insolvent,  and  the  jadg- 
menta  that  might  be  recovered  agalnat 
them  would  be  uncollectible.  These  aver- 
ments are  sufficient  to  Justify  the  writ. 
See  authorities  above  cited,  and  alao 
Dudley  V.  Hurst,  67  Md.  44,  8  Atl.  Rep. 
901,  1  Amer.  St.  Rep.  368,  and  note; 
Burnley  v.  Cook,  IS  Tex.  686;  Rogera 
Locomotive  ft  Machine  Worka  v.  Erie  Ry. 
Co.,  20  N.  J.  Eq.  S79. 

The  motion  to  diaaolve  being  baaed  up- 
on the  answer  of  reapondenta,  the  Justifl- 
nation  of  the  decree  of  the  court  In  dlasolv- 
Ing  the  Injunction  must  be  found  in  the  al- 
legations of  said  answer,  as  respondents 
filed  no  additional  evidence.  In  the  ban- 
ning of  an  examination  of  the  answer,  we 
must  keep  In  mind  that,  on  motion  to  dls- 
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Bolve,  respondenta  will  not  be  permitted 
to  rely  apon  new  matter  Id  BTOidanee,  In 
their  answer,  not  in  response  to  tlie  alle- 
gationH  upon  wblch  the  equities  of  the  bill 
are  founded.  It  is  stated  in  2  High,  InJ. 
(3d£d.)  §  1481,  that  "no  principle  of  the 
law  of  inJuuctioD  Is  better  established 
than  that  where  the  equity  of  the  bill  la 
admitted  by  the  answer,  or  Is  not  denied, 
and  the  answer  sets  up  new  matter  in 
avoidance,  or  contains  matter  which 
amounts  to  a  defense,  snch  answer  is  not 
equivalent  to  a  denial  of  complainant's 
equities,  and  the  Injunction  will  not  be 
dlsaolveid,  bat  will  be  continued  nutll  a 
hearing  of  the  cauee."  The  numerous 
authorities  cited  In  the  notes  sustain  this 
proposition.  In  Yonge  v.  McCormick, 
6  Fla.  368,  it  was  decided  that  the  court, 
on  motion  to  dissolve  an  Injunction,  will 
look  into  Bucb  facts  of  the  answer,  only,  as 
are  responsive  to  the  bill,  and,  where  a 
new  equity  la  set  up  in  the  answer  to 
avoid  that  dlscloiied  In  the  bill,  ft  will  not 
be  considered.  Vide,  also,  UcKlnne  v. 
Dickenson.  24  Fla.  S66,  6  South.  Rep.  84. 
In  their  answer;  respondents  admit  that 
they  have  purchased  a  steam-boat  for  the 
carriajre  of  freight  and  passengers,  aud 
are  landing  thesame  at  the  said  TltusvHle 
dock,  and  that  they  cannot  be  deterred 
from  doing  so  except  by  the  daily  use  of 
superior  force.  They  say  that  they  are 
landing  at  said  dock  for  the  purpose  of 
receiving  and  delivering  freight  to  and 
from  the  Jacksonville,  Tampa  &  Key 
West  Railway  Company,  under  authority 
ol  a  decree  of  the  railroad  commission  of 
tbu  state  of  Florida,  securing  respondents 
In  that  right.  Respondents  then  allege  In 
their  answer,  that  in  July,  1890.  they 
complained  to  the  railroad  commlSHion  of 
the  state  of  Florida  that  the  Jackson- 
ville, Tampa  &  Key  West  Hallway  Com- 
pany, a  railroad  corporation  operating  a 
railroad  in  Florida,  discriminated  against 
respondents  by  attempting  to  lease  the 
exclusive  use  of  said  dock  and  pier  at 
TltusvUIe,  which  was  the  river  terminal 
of  said  railroad  company,  and  that  upon 
their  complaint,  and  after  due  hearing, 
said  commissioners  decided  on  the  14th 
(lay  of  August,  A.  D.  1890.  that  the  char- 
ter terminus  of  said  railroad  company 
was  the  channel  of  Indian  river,  to  which 
point  said  road  had  been  constrncted.and 
that  Bald  dock  and  pier  at  Titusvllle  are 
a  part  and  parcel  of  the  main  line  of  said 
railroad,  and  a  necessary  and  Indispen- 
sable facility  which  the  law  enjoins  It  to 
provide  for  the  transportation  of  Its  busi- 
ness; further  that  said  railroad  company, 
by  said  lease  to  said  steam-boat  com- 
pany, had  attempted  to  vest  in  It  an  ex- 
clusive use  of  said  dock ;  and  It  was  there- 
upon adjudged  that  said  railroad  com- 
pany was  guilty  of  an  unjust  discrimina- 
tion, under  section  4,  c.  8862,  Laws  Fla., 
and  that  it  at  once  desist,  aud  Hztend  to 
the  East  Coast  Transportation  Company 
the  same  usee,  services,  facilities,  and 
prirllQ^  at  the  end  of  said  dock  as  are 
extended  to  the  complainant  company. 
The  decision  of  the  railroad  commission, 
a  certified  copy  of  which  is  filed  aa  a  part 
of  the  answer.  Is  eot  up  therein  as  a  com- 
plete bar  to  the  relief  prayed  In  the  bill. 


This  decision  was  based  upon  proceedings 
Instituted  by  the  East  Coast  Transporta- 
tion Company  against  the  Jacksonville, 
Tampa  &  Key  West  Railway  Company, 
and  tbecomplainantsteam-boat  company 
was  not  a  party  to  It.  While  it  Is  deter- 
mined In  said  decision  that  during  the 
years  1880, 1887,  and  1888  the  Jacksonville, 
Tampa  &  Key  West  Railway  Company 
transacted  all  its  business  at  the  end  of 
the  said  dock,  and  all  its  river  freight 
was  dellveredatits  frelght-ahed  at  the  end 
of  said  duck,  and  that  the  said  dock  was 
a  part  and  parcel  of  the  main  line  of  the 
railroad  company,  to  which  the  Jackson- 
ville, Tampa  &  Key  West  Railway  Com- 
pany succeeded  by  lease,  and  a  necessary 
and  indlspeuBable  facility  for  the  transac- 
tion of  its  business,  which  the  law  enjoins 
it  to  provide,  at  the  same  time  it  was 
decided  by  the  said  commission  that  It 
had  no  Jurisdiction  of  the  Indian  River 
Steam-Boat  Company,  and  no  order  was 
made  so  far  as  thia  company  was  Ron- 
cemed. 

It  also  appears  by  the  said  decision  that 
the  commission  was  proceeding  under  the 
last  clause  of  section  4,  c.  8862,  Laws  Fla., 
which  provides  that  no  common  carrier 
subject  to  the  provlsious  of  this  act  shall 
"make  any  unjust  discrimination  in  the 
receiving  nf  freight  from,  or  In  the  delivery 
of  frelghtto,  any  competing  lines  of  steam* 
boats  in  this  state,"  and  that  they  bad 
nut  prescribed  any  rules  aud  regulations 
defining  or  B])ecifylng  what  would  be  con- 
sidered as  acts  of  unjust  discrimination 
under  this  clause,  but  deemed  it  advisable 
to  let  each  case  of  alleged  unjust  discrim- 
ination rest  upon  Its  attending  circum- 
stances. 

In  the  decision  set  up  in  the  answer,  the 
commission,  on  the  complaint  made,  heard 
the  facts,  and  decided  against  the  Jack- 
Honvtlle,  Tampa  &  Key  West  Railway 
Company  as  above  stated.  Appellees  say 
that  the  decision  has  the  force  and  effect 
of  law,  so  far  as  their  right  to  land  at  the 
said  dock  goes,  and  that  the  failure  of  the 
complainant  company  to  allege  and  show 
this  decision  before  the  injunction  was  ob- 
tained was  an  imposition  uptm  thecoitrt, 
and  a  Just  ground  for  dissolving  the  tem- 
porary injunction.  On  the  other  hand, 
the  appellant  company  says  that  Its  lease 
was  obtained  from  the  said  railroad  com- 
pany before  the  said  decision  was  ren- 
dered, that  It  was  not  a  party  to  the  pro- 
ceedings upon  which  said  decision  was 
baaed,  and  that  the  said  railroad  com- 
mission bad  no  Jurisdiction  to  adjudicate 
its  rights  In  any  manner  whatever. 

It  will  b»  observed  that  In  this  portion 
of  the  answer  the  decision  of  the  commis- 
sion iB  set  up  as  a  complete  bar  to  the  re- 
lief sought.  The  tacts  which  the  commis- 
sion found  and  adjudicated  to  exist  are 
nut  averred,  but  simply  the  decision  of  the 
commission  Is  alleged  as  a  sufficient  de- 
fense to  the  equities  of  the  bill.  Under  the 
rule  above  announced,  we  do  nut  think 
the  conalderatlon  of  this  portion  of  the 
answer  comes  properly  before  us.  We  are 
considering  the  correctness  of  the  decision 
of  the  court  in  dleeolvlng  the  temporary 
injunction,  and  the  portion  of  the  answer 
now  nnder  eonslderaUon  !■  not  in  re- 
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aponse  to  any  allegatioD  In  the  bill,  and 
setB  up  new  matter  Id  deteoBeof  tbecaae 
made  in  the  bill.  It  Is  nut  sncta  a  n^a- 
llon  of  the  eqaitlea  of  tbn  btU  as  to  be  a 
retiponslTt)  denlnl  of  the  clrcn Distances 
npoa  which  ther  are  baaed,  and  hence  we 
are  not  called  upon  to  pass  apun  this  por- 
tion ol  the  answer.  Coansel  for  appellees 
do  not  contend  that  the  portion  of  the 
answer  alleging  the  dock  to  be  a  part  of  a 
pnblfc  street, called  "Broad  Street,"  In  the 
town  of  TiCnsviUe,  Is  in  response  to  the 
eqaitles  of  the  bill,  and  entitled  to  consid- 
eration  on  the  motion  to  dissolve,  in 
view  of  tbe  eonelaslon  which  we  have 
reached  on  tbe  other  allegations  of  the 
bill.  It  becomes  unnecessary  lor  ns  to  con- 
sider this  portion  of  the  answer.  What 
are  tbe  otber  allegations,  then,  of  the  an- 
swer, responsive  tu  tbe  equities  of  the  bill? 
It  Is  evident  that  complainant's  equity 
for  tbe  Injunction  depends  upon  the  valid- 
ity of  its  title  or  right  to  the  dock  in  ques- 
tion. Confining  oumeWeB  to  the  allega- 
tions In  reference  to  tbe  Tttusville  dock,— 
the  one  In  question,— we  see  that  tbe  com- 
plafuant  company  claims  an  ezcluaive 
right  to  use.  occupy,  and  land  Its  boats 
at  said  dock.  Its  right  tu  tbe  exclusive 
use  of  this  dock  Is  derived.  It  is  claimed, 
by  lease  from  the  Jacksonville,  Tampa  & 
Key  West  Railway  Company.  A  copy  of 
the  lease  Is  filed  with  tbe  bill.  Tne  lease 
uovera  about  890  feet  ol  the  east  end  of  tbe 
dock,  and  by  the  terms  of  the  lease  the 
railway  company  "covenants  and  agrees 
to  maintain  the  railroad  track  on  said 
pier  and  bulk-head,  and  trestle  support- 
ing said  track,  and  to  fnralBh  proper  and 
adequate  faelUtinM  lor  transfer  ol  local 
freights  to  and  from  said  bnlk-bead."  Itis 
further  alleged  that  said  leased  dock  and 
buildings  thereon  have  been  constantly 
occupied  and  nsed  by  the  complainant 
company  for  Its  ofilces,  bead-quarters, 
and  place  of  transacting  most  of  its  gen- 
eral business,  since  the  1st  day  of  March, 
A.  D.  1889.  Respondents  deny  that  they 
are  seeking  to  make  their  bead-quarters 
at  said  dock,  but  say  they  are  landing 
there  for  the  purpose  of  receiving  and  de- 
livering freight  to  and  from  the  Jack- 
sonville, Tampa  &  Key  West  Batlway 
Company.  There  Is  nothing  In  the  affi- 
davits to  show  that  respondents  are 
making  anyattempt  to  occupy  any  lionaea 
ortoestabltab  bead-qaartereonsald  dock. 
It  appears  In  one  of  tbe  affidavits  that  at 
least  two  ot  tbe  complainant  company's 
boats  were  moved  on  one  occasion  to 
make  room  for  reepondeuts'  boat  to  land 
at  said  dock.  The  landing  at  tbe  dock  by 
respondents*  boat  is  admitted,  but  it  Is 
allege  to  be  for  tbe  purpose  of  receiving 
and  Adlverlng  freight  to  and  from  tbe 
railroad  company.  Respondents  admit 
the  alleged  lease  from  the  Jacksonville, 
Tampa  &  Key  West  Railway  Company, 
but  they  deny  that  said  lease  is  now  in 
lull  force  and  effect,  or  ever  was  valid  or 
effectual  In  law.  They  aver  that  said 
dock,  so  leased,  constitutes  the  charter 
terminal  of  suld  railroad  company;  and 
tbey  deny  that  tbe  sole  object  of  said  com- 

Elalnaot  company  In  entering  into  aald 
lase  with  said  railroad  company  was  to 
control' premises  adequate  to  tbe  traiuae> 
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tlon  of  Its  business,  but  they  aver  that  Its 
object  therein  was  also  to  control  the  said 
terminal  facilities  of  the  paid  railroad 
company  on  tbe  Indian  river  at  Tltusville, 
and  thus  to  prevent  tbe  use  of  said  rail- 
road terminal  facilities  by  any  competing 
line  of  steam-boats  that  might  be  put  on 
said  rlVOT,  In  order  to  preserve  a  monop- 
oly of  tbe  transportation  business  of  said 
river,  and  tbat  tbe  use  ot  said  railroad 
terminal  facilities  has  been  denied  to  re* 
spondents  and  the  public  since  said  lease. 

Respondents  also  allege  that  said  lease 
by  the  Jacksonville.  Tampa  &  Key  West 
Railway  Company  to  said  complainant 
company  Is  not  merely  voidable,  but  tbe 
same  is  atterly  void  and  worthless,  upon 
Its  face,  as  repugnant  to  the  common  and 
statute  laws  ot  Florida,  end  a  violation 
of  the  charter  duties  of  said  railroad  com- 
pany. In  attempting  to  exclude  tbe  (gen- 
eral public  from  tbe  u^e  of  a  portion  of  its 
road,  which  is  a  public  highway  of  tbe 
state,  and  a  fnrtlier  vlolatlun  of  law.  in 
tbat  it  attempts  to  give  to  said  complain- 
ant company  the  excloslve  use  of  said  rail- 
road terminal  to  the  exclusion  of  all  other 
competing  lines  of  steam-boats,  including 
tbat  of  respondents;  and  they  deny  tbe  al- 
legation tbat  tbey  are  not  pecuniarily  re- 
sponsible for  any  and  all  damages  tbat 
tbey  may  occasion  said  complainant  com- 
pany. 

Tbe  mere  conclusions  of  law  stated  by 
respondents  in  their  answer  in  reference  to 
complainant's  ownership  or  right  to  the 
said  dock  can  have  no  weight  in  determin- 
ing the  questions  before  us.  But  Inde- 
pendent of  such  statements,  and  ot  the  al- 
legations in  reference  to  tbe  railroad  com- 
mlasloD  decision,  and  tbe  location  of  the 
dock  in  tbe  public  street,  the  answer  denies 
complainant's  title  or  right  to  the  exclu- 
sive use  of  the  dock;  and  such  denial 
Is  based  upon  tbe  fact  that  said  dock 
constitutes  a  portion  of  tbe  track  and 
tbe  terminal  facility  of  tbe  Jackson- 
ville, Tampa  ft  Key  West  Railway  Com- 
pany, and  the  exercise  of  tbe  right 
claimed  '  by  tbe  complainant  company 
would  have  the  effect  to  exclude  other 
competing  lines  of  steam-boats  from  land- 
ing at  said  railroad  terminal  facility. 
The  bill  discloses  tbe  fact  tbat  complain- 
ant's right  to  the  dock  was  derived  from 
tbe  Jacksonville,  Tampa  &  Key  West  Bail- 
way  Company,  which  is  a  common  car^ 
rler  of  freight  and  passengers,  and  tbe 
lease  shows  tbat  said  railroad  company 
covenanted  with  tbe  complainant  com- 
pany to  keep  the  railroad  track  on  said 
dock  In  repair,  and  to  fnmisb  adequate 
facilities  tor  landing  local  freights  from 
said  dock.  The  answer,  in  effect,  says 
tbat  complainant  has  no  ilgbt.  notwith- 
standing its  lease,  to  exclude  otbw  com- 
peting lines  of  steam-boats  from  landing 
at  said  dock,  because  It  Is  a  part  ot  a  rail- 
road txack,  and  tbe  terminal  facility  of  a 
common  carrier.  William  B.  Watson, 
general  superintendent  ot  tbe  complain- 
ant company,  in  bis  affidavit,  states  tbat 
be  Is  personally  familiar  with  tbe  objects 
tbat  prompted  the  lease  ot  aald  dock  from 
the  Jacksonville. Tampa  ft  K(>y  West  Rail- 
way Company ;  that  tbe  main  object  Is 
trnthtolly  stated  in  tbe  blUof  complaint. 


Digitized  by 


Fla.)     INDIAN  BIVEB  8TSAM-B0AT  • 

and  It  was  not  the  object  of  iiaid  Bteam- 
boat  compaoy,  in  leaalnic  said  dock,  to 
control  the  terminal  facttlttea  of  said  rail- 
read  company,  or  to  prevent  the  aae  of 
Bald  dock  by  any  competing  line  that 
might  be  pnt  on  the  river,  in  order  to  pre- 
serve a  monopoly;  that  at  the  time  nt 
said  lease  there  was  no  opposition  line 
upon  aald  river,  nor  was  there  any  rumor 
or  prospect  that  any  snch  competing  line 
would  exist;  that  said  dock  was  not  then 
adequate  to  the  needsofsald  complainant 
company,  and  satd  railway  company  did 
not  deem  It  a  good  investment  (or  it  to 
expend  money  in  enlarging  said  dock,  and 
keeping  the  same  In  good  repair,  for  the 
revenue  that  could  be  derived  from  It;  that 
the  terms  of  said  lease  were  agreed  npon 
between  the  railway  company  and  com* 
plalnant  company  as  a  fair  and  reasona- 
ble disposition  of  said  property :  and  that 
the  complaioant  company  has  esnended 
more  than  $3,000  in  adding  to  said  dock 
since  it  went  Into  poHsesslon  of  the  same^ 
It  is  also  stated  in  the  affidavit  that  all 
the  dock  room  was  needed  (or  the  com- 
plainant company  in  carrying  on  its  bnsl- 
nesa,  and  tbatlt  had  never  done  a  wharf- 
inger business.  The  other  portion  of  tiM 
affidavit  has  no  reference  to  the  lease. 
The  other  affidavit  has  no  bearing  on  the 
subject  uf  the  lease. 

The  general  rule  on  the  subject  of  disso- 
lutions of  injunctions  on  bill  and  answer, 
prior  to  chapter  lU9tj,  Laws  Fla., was  that 
when  the  answer  fnlly  denied  all  the  cir- 
cumstances upon  which  the  equity  of  the 
bin  was  based  the  Injonction  would  be 
dissolved ;  but  this  was  not  an  inflexible 
rule,  and  the  graatiDg  and  dlsBolvlng  of 
Injunctions  was  lodged  In  the  sound  dis- 
cretion of  theeonrt,  to  be  governed  by  the 
nature  and  circumstances  of  each  case. 
Allen  7.  H«wtey,6  Fla.  148:  Garter  v.  Bui- 
nett.  Id.  214;  Tonge  v.  McCormlck,Id.868; 
Hayden  v.  Thrasher,  20  Fla.  716.  Under 
chapter  1008,  Laws  Fla.,  when  "the  de- 
fendant. In  his  answer,  shall  have  deuied 
the  statements  ol  the  bill  or  of  the  accom- 
panying affidavit,  either  party  thereto 
shall  have  the  right  to  Introduce  evidence 
in  support  or  denial  of  the  bill  and  accom* 
pwiylng  affidavit  or  answer  before  the  in- 
junction or  other  summary  order  shall  be 
dlsaolved,  and  the  chancellor  shall  dis- 
solve or  eontinne  the  order,  or  may  re* 
qolre  security,  according  to  the  weight  of 
the  evidence."  The  old  rule  is  modlhed 
by  this  statute  to  the  extent  of  allowing 
either  party  to  Introduce  evidence  in  cor- 
roboration or  denial  of  the  bill  or  answer, 
and  affidavits  before  the  hearing  on  the 
motion  to  dissolve,  and  that  the  chancel- 
lor shallthen  determlnetbematter  accord- 
ing to  the  weight  of  the  evidence.  Sulli- 
van V.  Moreno,  19  Fla.  200;  Fuller  v.  Ca- 
son.  26  Flo.  476,  7  South.  Hop.  870.  While 
the  chancellor  will  ordinarily  dissolve  an 
Injunction  npon  an  answer  denying  all  the 
efinltles  of  the  bill,  or  where  the  bill  and 
accompanying  evidence  are  fully  met  by 
the  answer  and  its  accompanying  evi- 
dence, it  does  not  follow,  as  a  matter  of 
course,  to  do  so  In  all  cases.  Where  fraud 
is  charged  an  Illustration  la  found  in  the 
case  of  Hayden  t.  Thrasher,  supra,  that 
mere  denials  ol  fraud  or  of  fraudulent  In- 
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tent,  without  a  fall  explanation  of  the 
facta  charged  In  the  bill,  will  not  be  suffi- 
cient to  Justiry  a  diflBolntton  of  the  Injonc- 
tion rightly  granted  in  tbe  flrat  instance. 
And  so,  in  case  an  Injanctton  Is  granted  to 
prevent  irreparable  Injury,  tbe  dissolution 
or  continuance  thereof  rests  In  tbe  sound 
discretion  of  the  court,  to  be  governed  by 
the  nature  of  the  case.  Fuller  v.  Cason, 
supra. 

Are  tbe  averments  of  tbe  answer, 
given  above,  sofflclent  to  conatitute  a  re- 
sponsive dralal  of  the  equities  of  the  bill 
npon  which  rests  complainant's  right  to 
relief?  In  the  case  of  SuUivau  v.  Moreno, 
supra,  tbe  complainant  alleged  that  he 
and  his  grantor  had  for  more  than  80 
years  owned  and  possessed  certain  de- 
scribed parcels  of  land  lying  on  the  Bay 
of  Pensacola,  and  during  all  of  said  time 
had  been  in  the  quiet  poasesnlon  and  en- 
joyment of  all  tbe  rights  of  a  riparian 
owner,  until  the  defendant  wrongfully  en- 
tered Into  possession  of  certain  portions 
of  tbe  front  of  said  property  oat  in  the  wa- 
ters of  said  bay,  and  commenced  the  erec- 
tion nt  certain  docks,  which,  it  permit- 
ted, would  ezclnde  plaintiff  from  bis 
rights,  and  do  bim  irreparable  Injury.  It 
is  also  averred  that  said  docks  will  pre- 
rent  navigation  and  perpetuate  a  nui- 
sance. Defendant,  In  his  answer,  admit- 
ted that  complainant  had  been  In  posses- 
sion, and  claimed  to  own  the  land  men- 
tiooed  In  the  bill,  In  rMpectto  which  rl< 
parian  rights  were  asserted ;  but  he  de- 
nied that  said  lota  evmr  did  extend  to  tlie 
ordinary  high-tide  mark  of  Pensacola  bay, 
and  affirmed  that  said  lots  were  always 
hounded  on  tbe  part  towards  the  bay  by 
a  public  way,  street,  or  common,  and 
exhibited  a  certlQed  copy  of  a  deed  show- 
ing that  the  lots  claimed  by  complainant 
were  bounded  by  aald  pablle  street,  way. 
or  common.  It  was  held  that  on  this  bill 
and  answer.  In  the  absence  of  other  evi- 
dence, no  Injunction  should  have  been 
granted,  as  the  equities  nf  tbe  bill  were 
completely  negatived  hy  the  answer.  So 
it  was  said  In  the  caHes  of  Allen  v.  Ha wley 
and  Carter  v.  Bennett,  supra,  that  a  deni- 
al in  the  answer  ol  the  circumstances  up- 
on which  the  equity  of  tbe  hill  are  found* 
ed  will  be  sufficient,  ordinarily,  to  dis- 
solve the  injunction.  In  this  connection 
It  may  be  proper  to  state  that  In  the  affi- 
davits of  the  general  superintendent  and 
agent  of  the  complaioant  company,  in- 
terposed after  the  answer  was  filed.  It  Is 
not  denied  that  tbe  said  dock  Is  a  part  of 
the  track,  and  constitutes  tbe  terminal 
facility,  of  the  common  carrier,  the  Jack- 
sonville, Tampa  &  Key  West  Ballway 
Company.  It  Is  true  that  one  affidavit 
states  that  the  motive  in  obtaining  the 
lease  was  not  to  secure  a  monopoly,  and 
exclude  competing  Hoes  of  steam-boats 
from  landing  at  the  terminal  facility  of 
said  railroad  company ;  but  the  facts  sot 
up  in  the  answer  in  reference  to  the  cbar> 
acter  of  Che  dock  are  not  denied  In  the 
affidavit,  and  the  failure  to  doeolsaclr^ 
cumstanee  welghlng-agalnstttaecomplaln- 
ant  company  on  this  point.  If  what  re- 
spondents have  averred  in  connection 
with  their  denial  of  complainant's  title 
or  exclusive  right  to  tbe  dock  be  sufficient 
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to  destroy  the  equities  of  complainant's 
bill,  we  think  It  is  bo  responsive  as  tube 
considered  on  the  motion  to  dissolve. 

The  remaining  question,  then,  is,  has 
sufBclent  been  shown  to  defeat  complain- 
ant's equity  to  have  the  in}uDction  contlu' 
ued?  It  Is  not  to  be  denied  that  auid  rail- 
road company,  or  said  complainant 
steam-boat  company,  has  tbt  right  to 
erect  and  maintain  docks,  wharves,  and 
piers  as  Incidental  totbelr  hnsInesB,  and 
hold  them  or  dispose  of  them  as  deemed 
proper.  Tiie  hill  alleges,  and  It  Is  admit- 
ted, that  the  complainant  steam-boat 
company  is  a  corporation,  and  that  tbe 
nature  and  extent  of  its  buRiness  render 
the  erection  and  maintenance  of  docks 
and  piers  at  Tltusvllle,  and  elsewhere  on 
the  Indian  river,  necessary,  and  the  right 
to  do  so  Is  one  of  Its  charter  privllexea, 
and  under  the  laws  of  this  state  the  Jack- 
sonville, Tampa  &  Key  West  Bailway 
Company  Is  authorised  to  bulldand  main- 
tain docks  and  wharves  as  Incidental  to 
Its  bosiness.  If  either  company  shonld 
erect  a  dock  or  wbari  fur  Its  private  nae, 
we  know  of  no  law  to  prohibit  It.  At 
least,  as  the  matter  Is  now  presented, 
without  any  allegation  or  proof  that  the 
exei-cise  <»f  such  a  right  would  transcend 
the  powers  of  such  corporations,  or  that 
It  is  the  only  facility  uf  the  kind  In  the 
particular  place,  we  cannot  hold  that  they 
have  no  sacb  rigb  ts.  Undoubtedly,  If  either 
company  should  erect  a  dock  or  wharf, 
end  open  It  to  tbe  public  tor  a  Renernl 
wharfage  business,  the  public  would  have 
a  right  to  use  the  same,  under  such  rea< 
sonable  regulations,  and  upon  the  pay- 
ment of  such  charges,  as  the  owner  might 
fix,  or  as  might  be  regulated  by  law. 
Packet  Co.  v.  Aiken,  16  Fed.  Bep.  890; 
Cannon  v.  New  Orleans,  20  Wall.  577; 
Packet  Co.  v.  Keokuk,  95  U.  S.  80;  Trans- 

eurtatloD  Co.  V.  City  of  Parkersburg.  1U7 
.  S.  691,  2  Hup.  Ct.  Bep.  732.  But  we  are 
not  dealing  with  the  sole  question  of  own- 
ership or  rights  In  reference  to  a  dock  or 
wharf.  It  Is  true  that  the  bill  character- 
ises the  property  In  question  as  a  dock  or 
pier,  and  It  appears  that  there  are  houses 
thereon ,  occupied  by  the  com  pi  ai  n  a  u  t 
company  as  Its  ofllcea  and  bead-quarters, 
and  that  said  dock  has  been  enlarged  by 
■aid  company,  by  expending  over  93,000 
on  It,  since  its  said  lease.  No  doubt  there 
are  portions  of  this  said  dock  to  which 
said  company  Is  entitled  to  the  exclusive 
nse.  But  It  also  appears  that  upon  this 
dock  is  the  track  and  terminus  of  a  com- 
mon carrier.  The  landing  at  said  dock 
by  respondents*  boat  for  other  purposes 
than  delivering  and  receiving  freight  to 
and  from  said  carrier  Is  denied,  and  com- 
plainant company,  In  the  affidavits  filed, 
do  not  deny  that  the  railroad  track  and 
terminal  facility  of  the  Jacksonville, 
Tampa  ft  Key  West  Bailway  Company 
are  iucated  on  said  dock.  In  fact,  tbe  con- 
tract of  lease  shows  that  said  railroad 
company  covenanted  with  the  complain- 
ant company  to  keep  in  repair  and  main- 
tain said  track,  and  alTurd  facilities  for 
delivering  freight  to  the  latter  company. 
We  do  not  overlook  the  fact  that  It  Is  al- 
lseed In  the  bill  that  there  Is  another  dock 
at  TltuBvine,  not  owned  by  complainant 


company,  at  which  respondents  can,  and 
sometimes  do,  land  their  boat,  and  that 
said  leaspd  dock  does  not  Interfere  with 
the  use  of  said  other  dock,  or  those  that 
may  be  constructed  on  tbe  adjacent  prop- 
erty along  the  extenalve  water-front  at 
TituBvllle.  It  Ia  not  alleged,  nur  Is  It  con- 
tended here,  that  the  other  dock  men- 
tioned, or  those  that  may  be  constrncted 
along  the  water-front,  would  ultar  re- 
spondents Ingress  and  egress  to  the  said 
railroad  track  and  terminal  facility.  It 
It  was  designed  by  this  allegation  to  show 
that  respondents  have  another  way  of 
renchlng  said  railroad  on  said  dock  for 
tbe  purpose  of  delivering  and  receiving 
freight  to  and  fromsald  railroad,  it  Is  too 
Indftflnlte  to  accomplish  this  object.  Nu 
sacb  effect  is  claimed  for  it  here.  The  real 
question  presented  here  is,  can  complain- 
ant corporation,  engaged  In  carrying 
freight  and  passengers  on  tbe  Indian  river 
by  means  of  steam-boats,  rent  from  a  rail- 
road common  carrier  Its  dock  on  said 
river,  on  which  Its  track  and  terminal  fa- 
ctUtlosarelocated.and  exclude  others  from 
landing  at  said  terminal  point  for  tbe  pur* 
pose  of  receiving  and  delivering  freight 
and  passengers  to  and  from  said  common 
carrier?  This  question,  we  think,  must 
be  answered  In  tbe  negative.  It  It  be  com- 
petent tu  sustain  such  a  contract,  tbe 
common  carrier  can  select  one  connecting 
Una  of  boats,  and  exclude  all  others  from 
doing  business  with  it.  Such  a  doctrine 
would  lead  to  the  legalizing  of  a  monop- 
oly, and  the  sanction  of  an  unfair  and  un- 
just preference  between  connecting  and 
competing  lines  of  transportation.  We  do 
not  understand  that  a  common  carrier 
ever  had  such  power  as  this.  In  tbe  case 
of  New  England  Exp.  Co.  v.  Maine  Cent. 
B.  Co..  67  Me  188,  the  railroad  company 
contracted  with  the  Eastern  Express 
Company  to  give  them  a  cert^n  spoclfled 
space  in  the  car  attached  to  the  passenger 
train,  and  to  transport  their  agents  and 
property  on  certain  conditions,  and  agree- 
ing specially  that  said  railroad  company 
would  not  grantor  let  any  similar  space 
1u  any  ear  or  ears  attached  to  tbe  passen- 
ger trains  on  Its  road  to  any  other  express 
company  or  persons  during  the  continu- 
ance of  said  contract.  This  contract  was 
declared  to  he  void  at  common  law, as  be- 
ing one  obviously  conferring  a  monopoly 
upon  tbe  express  company.  The  chief  Jus- 
tice, who  delivered  the  opinion  of  the 
conrt,  said:  "Common  carriers  are  oonnd 
to  carry  iudltferently,  within  tbe  nsual 
range  of  their  business,  for  a  reasonable 
compensation,  all  freight  ottbred,  and  all 
passengers  who  may  apply.  All  applying 
have  an  equal  right  to  be  transported,  or 
have  their  freight  transported. iln  tbe  or- 
der ot  their  application.  They  cannot 
legally  give  undue  and  unjust  preferences, 
or  make  unequal  and  extravagant  irbarKes. 
Having  the  means  of  transportation,  they 
are  liable  to  an  action  If  they  refuse  to 
carry  freight  or  passengers  without  just 
ground  for  refusal."  In  this  case  It  was 
said,  Id  effect,  that  the  common  carrier 
could  not  escape  Its  coramon-lawllablllty, 
or  avoid  the  performance  of  Its  duties  to 
thn  public,  by  fencing  oft  a  part  of  a  ear 
tor  the  Eastwn  Express  Company.  Qaot- 
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ing  further  the  language  of  this  opinioo, ' 
It  is  Bald  :  "The  very  deflnltion  of  acuui- 
mon  ean-ier  exclndee  the  idea  of  the  right 
to  Krant  monopolies,  or  give  apectal  and 
unequal  preferences.  It  liu|Ules  IndlRez^ 
«uce  as  to  whom  they  may  aerve,  and  an 
equal  readlaeui  to  aerve  all  who  may 
apply,  and  in  the  order  of  their  applica- 
tion. The  corporatlona  derive  their  char- 
tered rights  from  the  state.  They  bwe  an 
equal  duty  to  each  cftlsen.  They  are  al- 
lowed to  impose  a  toll,  but  it  is  not  to  be 
so  Imposed  as  specially  to  benefit  one  and 
Injure  another.  They  cannot,  having  the 
means  of  transporting  all.  select  from 
those  who  may  apply  some  whom  they 
will,  and  reject  others  whom  they  can  but 
will  not,  carry.  They  cannot  rightfully 
confer  a  monopoly  upon  Individuals  or 
corporations."  In  this  case  the  contract 
wltn  the  express  company  was  entered 
Into  before  a  statute  waa  pasaed  Id  the 
state  of  Maine  giving  all  expressmen  rea- 
sonable and  equal  terms,  facilities,  and  ao- 
commudations,  and  the  use  of  depots, 
buildings,  and  grounds,  for  the  transac- 
tion of  their  business  upon  railroads  In 
the  state;  but  thecourtbeld  that  the  rail- 
road company  had  no  right,  before  the 
pasaage  of  the  act,  to  make  such  a  con- 
tract. A  contract  similar  Id  Ita  nature 
was  held  void  in  International  £xp.  Co. 
T.  OrandTrnnk  Railway  otCauada,  81  Me. 
92,  16  Atl.  Rep.  370.  The  same  doctrine 
■  was  announced  In  the  case  of  Sandford  v. 
Railroad  Co.,  24  Pa.  St.  87H.  Judge  Lkwis 
auys  in  this  vase:  "If  It  [the  common  car- 
rier] possessed  this  power.  It  might  bnlld 
upune  set  of  men.  and  destroy  others;  ad- 
TBDce  one  kind  of  business,  and  break 
down  another,  and  might  make  even  re- 
ligion and  politics  the  tests  in  the  distri- 
bution of  its  favors.  Such  a  power  in  a 
railroad  corporation  might  produce  evils 
of  the  most  alarmlDg  character.  The 
rights  ol  the  people  aie  not  subject  to  any 
soch  corporate  control.  Uke  the  custom- 
ers of  a  grlst-mlll,  they  have  a  right  to  be 
served,  all  other  things  being  equal,  in  the 
order  of  their  application.  A  regulation, 
to  be  valid,  must  operate  on  all  alike.  It 
It  deprives  any  persons  of  the  benefits  of 
the  rond,  or  grants  exclusive  privileges  to 
others,  it  is  against  law,  and  void.**  In 
Beonett  v.  Dutton,  10  N.  H.  481.  the  facU 
were  that  the  defendant  was  the  proprie- 
tor of  a  stage-coach  running  daily  be- 
tween Amherst  and  Nashua,  which  con- 
nected at  the  latter  place  with  another 
coach,  mnnltig  between  Nashna  and  Low- 
ell, and  thus  formed,  a  contlnooas  mall 
and  pasaeDger  line  from  Lowell  to  Am- . 
herst,  aDd  ODWard  to  Fraaclstown.  A 
third  person  ran  a  coach  to  and  from 
Nashna  to  Lowell.  The  defendant  agreed 
with  the  proprietor  of  the  coach  connect- 
ing with  hie  line  that  be  would  not  receive 

SBBsengers  who  came  from  Lowell  to 
ai>hua  In  the  coach  of  such  third  person 
on  the  same  flay  that  they  applied  for 

gassage  to  places  above  Nashna.  It  was 
ere  held  that  defendant  was  bound  to  re- 
ceive the  plaintiff;  there  being  sufSdent 
room,  and  no  evidence  that  he  was  an  un- 
fit person,  or  that  he  had  any  design  to  In- 
jure defendant.  In  Marriott  v.  Hallway 
Co..  1 C.  B.  (N.  S.)  490,  It  was  held  that  an 
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arrangement  made  by  a  railway  company 
with  the  proprietor  of  an  omnibus  run- 
ning between  a  station  on  Its  railroad  and 
another  point,  to  provide  omnibus  accom- 
modations for  all  passengers  by  any 
trains  on  said  road,  by  which  the  proprie- 
tor of  said  omnibus  was  allowed  the  ex- 
clusive privilege  of  driving  his  vehicle  into 
the  station-yard  of  said  railroad  for  the 
purpose  of  taking  up  and  setting  down 
passengers  at  the  door  of  said  railroad 
office,  was  a  breach  of  the  prohibition 
against  granting  unfair  preferences.  This 
decision  was  made  under  St.  17  &  18  Vict, 
prohibiting  "undue  and  unreaaonable** 
preference.  Such  a  statute,  however,  has 
been  regarded  In  America  as  declaratory 
of  the  common  law,  and  the  same  result 
would  be  reached  Indeiiendent  of  the  stat- 
Dte.  Sandford  v.  Railroad  Co..  sapra;  1 
Wood.  Ry.  I41W.  p.  668.  fi  196.  See,  also, 
the  following  authorities  bearing  on  this 
branch  uf  the  case:  Railroad  Co.  v.  Bur- 
rowfl,  38  Mich.  0;  Rogers  Locomotive  & 
Machine  Works  v.  Erie  Ry.  Co.,  20  N.J. 
Eq.879;  Messenger  v.  Railroad  Co..  S6  N. 
J.  Law,  407;  Messenger  v.Railruad  Co.,  37 
N.  J.  Law,  681.  McDulfee  v.  RoUrottd.  6S 
N.  H.  480. 

The  respondents  denied  that  they  were 
Insolvent,  aad  thnre  Is  nothing  In  the  affi- 
davits on  this  subject.  In  determining 
the  propriety  of  dissolving  or  continuing 
an  injunction,  the  chancellor  may  not  on- 
ly anticipate  the  character  of  the  injury 
that  may  result  to  the  complalnaut  In  the 
event  be  should  finally  succeed,  but  he  can 
also  consider  the  extent  and  character  of 
the  damage  which  defendant  may  sustain 
by  means  of  the  injnpctlon.  Dyeing  Es- 
tabliHhment  v.  Fitch,  supra.  The  pro- 
ceedings here  do  nfit  call  for  a  cancella- 
tion of  the  Icose  from  the  railroad  com- 
pany to  the  complainant  steam-boat 
company,  yet,  from  what  has  been  said. 
It  U  evident  that  the  latter  company  can- 
not avail  Itself  of  said  lease  to  prevent  the 
respondents  from  reaching  the  railroad 
track  and  terminal  facility  of  the  former 
company.  State  v.  Railroad  Co.,  29  Conn. 
538.  The  temporary  Injunction  was  dis- 
solved by  the  chancellor  on  bil],  answer, 
atid  affidavits.  His  action  should  not  be 
dlstarbed  unless  we  can  see  that  a  sound 
discretion  has  bera  abused. 

The  chancellor  not  only  dissolved  the 
injunction,  but  dismissed  the  bill.  In  dis- 
nilHslng  the  bill,  we  think,  there  was  error. 
The  hill  alleged  that  respondents  were  us- 
ing and  occupying  said  dock  and  pier  at 
Tltusvllle,  and  the  premises  and  appurte- 
nances thereto,  and  also  nalng  and  occn- 
pying  numerous  other  docks  at  other 
points  on  said  river.  The  Injunction 
prayed  was  to  restrain  respondents  from 
such  use  of  said  docks,  and  from  making 
tliem  the  usual  place  for  landing  their 
boat,  and  that  complainant  be  decreed 
the  undisturbed  and  undivided  possession 
of  said  docks.  No  Injunction  was  grant- 
ed as  to  any  ot  the  docks  except  the  one 
at  TUnsTUIe,  bat  reepoDdente  answered, 
tendering  an  Issue  upon  the  averments  as 
to  the  other  docks.  They  deny  that  they 
are  making  their  head-quarters  on  the  Tl- 
tusville  dock,  or  using  the  same  otherwise 
than  as  a  landing  at  the  railroad  termi- 
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nna  for  tbe  pnrpoae  ol  nctivlng  and  d€dlT- 
erlng  trelffht  from  and  to  tbe  Bald  railroad. 
It  was  proper,  we  tblnk,  to  dlBsolve  the 
tnjiiDctlon  restraining  reapondenta  from 
]andlD)r  their  buat  at  tbe  TltaevUle  dock. 
uDder  the  circums lances.  Still,  the  bill 
states  a  case  which  would,  IF  proren,  en- 
title tbe  complaliiaDt  tu  the  relief  asked 
upon  the  final  bearlDg,  and  It  waa  not 
proper  to  dismiss  Its  bill  without  an  op- 
pnrtanitf  to  sustain  It  Id  the  nsual  way 
of  making  proof  lu  such  cases.  It  cannut 
be  said  that  no  other  relief  was  sought  in 
the  bill,  except  to  restrain  respondents 
from  landing  their  boat  at  tbe  Tltusvltle 
dock.  Under  the  allegations  here,  and  the 
elreamatancea  of  this  case,  the  bill  Bhoold 
not  have  been  dismissed.  3  High,  In]. 
S  14n;  Gray  v.  Baldwin,  8  Blackf.  164. 

Tbe  decree  of  tbe  chancellor,  In  so  far  as 
it  dissolved  the  Injanctlon.  is  affirmed, 
and,  in  so  far  as  it  dismissed  tbe  bill,  is  re- 
versed ;  the  ctwte  uf  the  appeal  to  be  di- 
vided between  the  parties. 


(44  La.  Man.  IM)   

Fishes  et  a/,  r.  Boabd  of  Bibeotors  of 

GlT7  SOBOOUS  OF  NSW  OBLBANB  Ct  »L 

(No.  10,888.) 

(Supreme  Court  of  Iioufotana.  Jan.  4, 1802. 
44\a.Ann.)> 

Public  Bohdols— Boabd  or  Dibectobs  —  Tjjtxs— 

CBBTIFr01.TB8  Or  IyDBBTSD5ESS. 

1.  The  board  of  directors  of  the  pabllo 
fohools  for  New  Orleans  bare  the  oontrol  of  the 
Bchool  funds  placed  In  their  charge  for  Uie  main- 
tenance of  tbe  schools. 

a.  It  devolves  upon  tbe  board  to  compel  cor- 
porations to  comply  with  their  ordinances  levy- 
Ing  taxes  for  the  schools,  if  they  fall  to  comply 
with  their  oMlgatlon  In  this  respect. 

8.  The  board  at  directors  of  schools  has  au- 
thority to  stand  in  Judgment;  to  institate  or  to 
defend  suits. 

4.  A  creditor  of  the  school  board  has  no 
right  of  action  against  tbe  city  of  New  Orleans 
to  compel  the  city  to  recognize  tbe  validity  of 
bis  (dalm. 

B.  School  oertificates  of  indebtedness  by  the 
board  of  directors  of  the  public  schools  for  the 
years  1874,  ISTli,  and  1879  are  not  debts  of  tbe 
eity  of  New  Orleans,  and  actions  for  the  purpose 
of  having  them  rect^nlsed  as  valid  claims  can 
be  maintained  against  the  school  board,  as  it  is 
authorised  to  pass  upon  tbe  validity  of  tbe  evi- 
denoe  of  indebtedness  of  every  one  who  alleges 
tbat  he  Is  a  creditor. 

e.  The  city  of  New  Orleans  turns  over 
amounts  collected  for  schools  to  the  treasun-r 
of  the  school  tioard.  This  officer  notes  the  taxes 
of  tbe  dUEarent  years,  and  applies  the  amount  to 
Uie  payment  ox  oertlflcates  firom  the  taxes  of 
those  years  from  which  the  creditors  are  entitled 
to  payment. 
{SyUabnia  by  the  Court.)  ■ 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Nicholas  H.  Rightor,  Judge. 

Salt  by  Mrs.  M.  M.  Fisher  and  husband 
against  the  board  of  directors  of  the  city 
schools  of  New  Orleana  to  recover  on  cer- 
tain eertifleatea.  Jndgmnit  (or  plaintiffe. 
Defendants  appeal.  Modified.  Behearing 
refused. 

Carleton  Bunt,  Olty  Atty.,  for  appel- 
laota.  ChaNea  Lovgae,  for  appellees. 

BREAtix,  J.  Plaintiff  anea,  as  owner  of 
aebool  eertifleatea,  to  recover  the  sam  of 

iBebearing  rtftued,  FebroBiy  8^  18M 


$8,097.17,  with  legal  Sntereat  from  ]adfclal 
demand.  These  eertifleatea  were  issned  ta 
teachers  in  1874,  1875.  and  1876  by  the 
board  of  directors  of  tbe  public  schools,  for 
salaries  earned  during  those  years.  The 
petitioner  prays  for  a  Judgment  against 
the  board  of  directors  of  tlie  city  acbouls, 
payable  from  the  school-tax  levied,  prior 
to  1879,  by  the  city  of  New  Orleana.  The 
defendadts  den;  any  indebtedness.  Judg- 
ment was  rendered  recogniElog  plaintiff 
as  a  creditor  of  the  school  fund  of  the  city 
of  New  Orleans  for  the  amount  claimed, 
with  legal  interest  from  Judicial  demand, 
to  be  paid,  in  due  course,  out  of  th& 
ecbool-tax  levied  prior  to  1878.  From  this 
Judgment  the  school  board  and  the  mayor 
of  the  city  of  New  Orleana  appeal.  Plain- 
tiff does  not  contend  that  ber  certificates- 
are  due  by  the  city  of  New  Orleans,  but 
sues,  she  atatea  in  her  brief.  "  to  hav» 
whatever  claims  she  has  againat  tba 
Bcbool  fund  recognised  and  paid  whenever 
tbe  city  is  enabled  to  collect  those  funds." 
Under  the  school  lawaa  Itwaswben  those 
certificates  were  issned,  the  city  cannot  be- 
held as  a  debtor  of  the  said  plaintiff.  Tbe 
Bcboul  board-was  an  Independent  authori- 
ty, organized  under  a  separate  act  of  in- 
corporation, vesting  them  with  distinct 
functions,  free  from  all  other  local  govern- 
ment. The  schools  were  not  city  schuola, 
but  schools  established  by  tbe  state  to- 
Instrncb  the  children  In  the  several  par- 
ishes. They  wtfe  styled  the  "common 
ecbools  of  the  state,"  and  were  placed  an- 
der  tbe  management  of  a  "state  board  of 
directors."  Tbe  state  was  divided  into 
six  school  divisions,  and  superlntendenta 
were  appointed  in  each,  witb  salaries  pay- 
able by  tbe  state  treasurer  out  of  the  pab- 
lie  school  fond.  The  members  of  tb» 
scbooi  board  for  the  city  were  appointed 
by  the  state  board  of  education.  Thoae 
boards  employed  teachers,  fixed  salaries, 
and  Incurred  expenses  (or  wbicta  they 
were  responsible.  They  also  issued  certifi- 
cates to  teachera  representing  tbelr  sal- 
aries. Tba  statute  required  an  esttmate- 
of  debts  and  expenditures  by  this  board 
In  October,  each  year,  which  was  submit- 
ted to  tbe  city  cotmcll.  The  latter  com- 
plied with  tbe  requirements,  and  during  tbe 
years  1874, 1875,  and  1876  the  sum  of  $844,- 
677.16  was  collected  lor  tbe  scboola,  and 
there  was  deposited  in  the  hands  of  the 
school  treasurer  an  amount  of  cash  and 
certificates  which  more  ttaaa  balanced  the 
said  amount  collected.  Tbe  records  dis- 
close tbat,  in  compliance  wltb  an  ordi- 
nance to  carry  Into  effect  provisions  of 
Act  49  of  the  general  assembly  of  1880,  tba 
authorlEed  officers  of  the  city  of  New  Or- 
leans received.  In  payment  of  mnnlcipal 
taxes  due  anterior  to  1879,  a  part  of  the- 
Bchool  certificates  prior  to  that  year. 
There  are  uncollected  balances  for  the 
schools,  dne  by  tax  debtora,  which  will 
form  part  of  the  fnnd  (or  the  payment  of 
teachers'  salaries  of  1874, 1876,  and  1876. 

Tbe  question  Is  one  of  recognition  ol 
tbe  claim  rel  dob.  Jndgment  affainst  tba 
scbooi  board,  recognising  the  claim,  aerves- 
every  purpose  ol  a  recognition.  This 
body  has  aothorlty  to  pasa  on  the  valid- 
ity ol  any  evidence  of  indebtedness  agalost 
the  school  fund;  to  stand  in  ]ads»n>t; 
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tu  InBtttate  and  defend  suits.  One  of  Its 
creditors  han  no  rlxht  ut  action  against 
the  city  of  New  Orleans  to  compel  ber  to 
recognise  the  validity  of  a  claim.  If  she 
falla  to  comply  with  the  law  relating  to 
school  fanda.  the  board  has  authority  to 
enforce  compUanco.  It  la  nut  suggested 
by  the  pleadings  there  has  been  auy  fall- 
are  In  this  respect.  This  court  has  decid- 
ed that  there  is  "no  privity  between  the 
city  of  New  Orleans  and  the  holders  of 
school  certificates,  who  are  exclusively 
creditors  of  the  school  board. "  Labatt  v. 
New  Orleans.  88  La.  Ann.  289.  The  hold- 
ers of  these  certificates  had,  under  Act  86 
ot  187S.  therlKhtto  recover  payment  out  of 
the  tonda  In  the  bands  of  the  school  treas- 
urer levied  for  the  years  during  which  tb» 
salary  was  earned.  Under  that  act  the 
board,  In  contractlug  debts,  was  limited 
to  the  revenue  of  the  year  during  which 
the  salary  was  earned.  81iullar  reetrlc- 
tlnn  is  contained  In  Act  No.  123  of  1874. 
According  to  the  terms  of  the  last-men- 
tiuoed  aet,  the  remainder,  alter  payment 
of  the  year  for  wfateta  collected,  wae  to  be 
applied  to  the  elpenses  of  the  auccepding 
year,  fnder  Act  49  ot  18S0,  achool  certifi- 
cates Issued  for  1874,  1875,  and  1876  were 
made  receivable  for  any  taxep  due  prior  to 
1879.  This  bad  the  dScct  of  creating  one 
fund  for  school  Indebtedness  prior  to  said 

?ear.  Under  the  present  law.  Act  81  of 
S88,  the  board  of  directors  have  no  au- 
thority to  bind  the  city  to  the  payment 
of  any  atnunnt.  They  administer  school 
affairs  witbnutany  possible  control  on  the 
part  of  the  city  anthorltiee.  The  treas- 
urer of  New  Orleans  Is  ex  oScio  treasurer 
of  the  board,  and  receives  all  fnnda  collect- 
ed lor  tbe  support  of  the  public  schools. 
Upon  him  devolves  tbe  payment  of  pay- 
rolls and  evidence  of  Indebtedness  to 
teachers  and  other  employes  of  the 
board.  He  pays  upon  tbe  order  of  the 
Bcbool  board.  Judgment  against  the. 
school  board  for  recognition  of  tbe  claims 
serves  every  needful  purpose  for  which 
salt  has  been  brought.  The  Judgment  ap- 
pealed from  Is  amended  by  dismissing  the 
«lalm  acalnst  the  rlty,  and  affirming  the 
Judgment  against  the  board  ot  acbool  di- 
rectors. As  amended  jadgment  la  af- 
firmed, at  appellee's  cost. 


<44  U.  Ana.  123) 

PORVBS  T.  GBSHANU  IN8.C0.  {No.10,852.) 
fiAHB  T.  FiREHBN'B  iKS.  Co.    (No.  10,852.) 

(Aipreme  Court  qfXeuMona.  Jan.  4, 1890. 
ttXa.  Ann.)» 

IninuN<»-^in>inos»— WAina— Aonoa  oh 

POUOT. 

1.  The  iosiired  may  either  expressly  or  by 
impllcatloo  waive  tbe  preliminary  proof  and  the 
certificate  of  loss. 

3.  Tbere  was  an  implied.  If  not  an  exprens, 
waiver  of  tlie  defects  of  the  certificate. 

8.  Tbe  contxaot  of  insoranoe  is  one  of  in- 
denml^. 

4.  Theinsnrerobligates  himself  to  make  good 
each  loss  or  damage  as  may  be  snstalned,  not 
exceeding  tbe  amoont  of  tbe  policy. 

0.  The  evidence  of  the  value  of  another  iflant 
than  tb^  destn^ed  by  fire,  and  fw  whlen  in- 

■Beheartng  mfued  Vdbonnry  8, 189& 


demnl^  under  a  policy  is  claimed,  tends  to  es- 
tablish the  value  of  the  destroyed  plant. 

0.  It  is  not  oonolosive,  and  wUi  not  be  main- 
tained, when  a  nnmber  ot  witaesses  testified  as 
to  tbe  o^Mily  and  value  of  tbe  destroyed  plant. 
(5t/IIabiu  by  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans:  Fbbdbrick  D,  Kinq.  Jndge. 

Actions  W  John  T.  Pnrves  against  tbe 
Germanla  Insurance  Compauy  and  the 
Firemen's  Insurance  Company  to  recover 
on  policies  of  insurance.  The  nctlons  were 
consolidated,  and  a  verdict  and  judfcment 
entered  for  plaintiff.  Defendants  appeal. 
Modified.  Rehearing  refused. 

BackfDIokelspiiil  A  Hnrtttor  appellants. 
Joseph  N.  Wol/bon,  iB,  S,  fortaan,  ut 
counselt)  for  appellee. 

Bbeaux,  J.  Plaintiff  was  the  owner  ot 
generators,  ferment  tanks,  mash-tubs, 
vinegar  tanks,  and  such  implements  as 
are  needful  in  carrying  on  the  business  of 
manufacturer  ol  vinegar.  He  also  had 
vinegar  Id  tanks  and  In  store  at  bis  plant, 
one-half  of  wblcb  was  Insured  In  the  Ger- 
manla iQBurance  Company  In  tbe  sum  of 
f5.000,  and  the  other  half.  In  u  similar 
amount.  In  the  Firemen's  Insurance  Com- 
pany, as  lollows:-  On  generators,  ferment 
tanks,  maab-tubs,  and  vinegar  tanks,  and 
such  other  implements  usual  to  their 
trades  as  vinegar  maoutacturen),  96,600; 
on  stock  of  vinegar  in  store  and  In  tanks, 
$2,800;  on  boiler,  pump,  and  machinery, 
$1,000;  on  stock  of  aiigar  and  molasses  in 
barrels,  $960 ;  on  empty  barrels,  $200;  on 
office  furniture,  $50;  total,  $10,000.  The 
policy  issued  by  the  Firemen's  insurance 
Company  Is  d^ted  the  lltth  day  ot  Decem- 
ber, 1888,  and  that  Issued-  by  the  Germanla 
Insurance  Company  Is  dated  tbe  16th  day 
of  November.  1889.  At  the  end  of  tbe  year 
they  were  renewed  and  continued  anuther 
year.  At  the  time  tbe  policies  were  is- 
sued tbe  property  belonged  to  the  South- 
ern Vinegar  Company.  In  March,  1889,  It 
was  sold  to  plaintiff  for  $4,000.  Tbe  pol- 
icies were  transferred  In  due  form.  On  the 
8d  day  of  July,  11*90,  tbe  plant  was  nearly 
all  destroyed  by  fire. 

Tbe  following  Is  a  detailed  list  furnished 
by  plaintiff:  Sixty-two  generators,  each 
containing  80  bnabels  of  beech  shavings. 
Each  generator  contained  8,370  gallons 
of  vinegar.  Also  6  gallons  of  90  grains 
vinegar,  and  10  gallons  of  a  lower  grade. 
Thirty  large  generators,  wblcb  contained, 
each,  120  bushels  ot  beeeb  shavings;  and 
8  barrels  of  80  grains  vinegar;  besides 
18  gallons,  also,  of  a  higher  grade,  and  25 
of  lower  grades.  Two  tanks.  Appurte- 
nances on  tanks.  Six  "knocked  down" 
cisterns.  Vinegar  on  hand,  6,650  gallons. 
Two  tanks  with  S,000  gallons  low  wines, 
$160;  and  three  tanks  with  9,000  gallons 
of  mash. 

The  property  Is  valued  In  the 
"proof  ol  loss"  at  $7,084.82 

The  property  saved  Is  valued  1,614.11 

$6,670.21 

The  generator  Is  a  vessel  made  ot  second- 
hand (oak)  wlnensasks.  They  are  placed 
uprightly.  They  have  a  top  and  beading. 
Tbe  tops  are  perforated,  and  placed  In  tbe 
vessel,  resting  on  the  shavings ;  the  others 
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cover  ttaem.  Beech  ataavlngs  are  placed  In 
tlie  vessel  aud  preBeed.  Afterwardu  the 
genertttor  is  charged  with  vlneKar,  which 
HatarateB  the  ahavinga.  Thua  aaturated, 
they  win  laat  as  maujr  as  16  years  for  vin- 
egar manufactarfog  purposes.  A  prepara- 
tion called  "  mash  "  Is  the  first  process.  1 1 
coDsiutB  or  molasses  water  and  yeast  ler- 
mented.  It  is  ponred  Into  stills  aud  dis- 
tilled Into  low  wines.  It  passes  to  a  re- 
ceiving tank, and  from  It  to  the  generator, 
where  the  vinegar  Is  formed.  The  vinegar 
ia  daily  drawn  from  the  generators.  The 
case 'was  tried  by  Jury;  verdict  was  for 
Vlalntlff. 

EXCEPTION. 

The  defendants'  exception  to  the  pre- 
maturity ot  the  action  presents  the  first 
question  which  orities  for  our  decision.  It 
was  referred  to  the  merits  by  consent  of 
all  parties.  A  few  days  snbaequent  to  the 
fire  the  plaintiff  senthis  preliminary  proofs 
to  adjust  the  loss  to  the  defendants. 
The.v  were  returned  as  Incomplete.  Oth- 
ers were  written  on  the  16th  of  July,  and 
a  few  days  afterwards  placed  In  defend- 
ants' hands,  and  they  acknowledged  the 
receipt  In  writing,  mentioned  no  defects, 
and  did  not  present  any  objection.  One 
of  these  was  mislaid.  On  the  adjuster's 
request,  another  copy  was  furnished.  In 
the  certificate  appended  to  the  proof  the 
notary  did  not  certify  that  he  was  the 
nearest  notary  to  the  place  of  the  Are,  and 
that  be  had  no  interest  In  the  loss.  The 
plaintiff  testifies  that  this  omission  was 
waived  by  the  adjuster.  The  adjuster 
testifies  that  he  only  waived  the  clause  of 
the  policy  relating  to  the  notary's  resi- 
dence. On  defendants*  notice,  plaintiff 
produced  his  books  as  required.  He  was 
also  examined  at  length  as  to  his  loss,  at 
which  examination  defendants'  adjuster 
was  present,  and  propounded  euch  ques- 
tions aa  he  saw  proper.  The  adjnster 
wrote  out  his  estimate  of  loss,  which  was 
not  accepted.  On  the  2lBt  of  August  a  cer- 
tificate was  made  by  another  notary, 
setting  forth  that  be  was  without  Inter- 
est or  concern  in  the  loss.  Plaintiff  testi- 
fies, substantially,  that  It  was  Intended 
as  cumulative,  and  not  as  a  waiver  of  the 
final  proof  in  possession  of  the  defendants. 
In  September  the  detects  of  the  original 
certificates  were  called  to  plaintiff's  at- 
tention, and  he  was  notified  that  the  2d 
of  that  mouth  was  the  date  of  proof. 
Considering  that  the  first  proof  was  re- 
turned for  correction that  the  second 
was  retained  by  defendants;  that  the  as- 
sured anbmltted  his  books,  and  that  he 
was  ezAmlned  as  to  bis  loss  by  defend- 
ants;  that  a  second  copy  was  furnished 
of  mislaid  copy«  and  a  second  certificate 
was  prepared  as  additional  formality; 
that  no  notice  of  any  defect  was  given 
prior  to  September,  after  further  attempt 
atsrttlement  had  been  abandoned, — the 
ease  will  not  be  dismissed.  It  the  ad- 
Inster's  condnct  would  induce  an  honest 
belief  that  the  proofs  then  b^ng  made 
were  all  the  company  reqalred,  and  the 
assessed  did  so  believe,  the  Jury  might 
find  that  formal  proofs  were  waived. 
Wheeler  V.  Association,  (Minn.)  47  N.  W. 
Rep.  140.  The  facts  In  the  case  of  Daul  v. 
Insurance  Co.,  96  La.  Ann.  09,  are  similar 


In  many  respects.  The  court  held  that  the 
assured  may  waive  pi-elinilnary  proof, 
either  expressly  or  by  Implication. 

ON  THE  MERITS. 

The  contract  ot  Insurance  Is  one  ol  in- 
demnity. The  Insnrer  obligates  hlmHSir  to 
make  good  such  loss  or  damage  as  may 
be  sustained,  not  exceeding  the  amount 
of  the  policy.  The  defendants  contend 
that  the  amount  claimed  exceeds  the 
value  of  the  property,  and  that  part  of  the 
property  destroyed  was  not  covered  by 
the  policy.  In  Interpreting  tliecontrart 
we  win  commence  by  charging  np  the 
value  of  the  property  In  regard  to  which 
there  Is  less  difference.  The  3(1  large  gen> 
erators  are  not  overvalued  at  $22  each,— 
1^60.  The  witnesses  do  not  mateiially 
differ  about  these,  and  the  defendants 
substantially  admit  the  correctness  of  the 
estimate.  The  records  do  not  disclose 
that  62  generators  at  $8.50  Is  an  over- 
charge; total,  $527.  The  defendants  ad- 
mit that  they  are  worth  about  $7  each. 
One  of  the  witnesses  for  plaintiff,  who  U 
one  ot  the  directors  of  the  defendant 
company  the  Germania,  and  who  was 
president  of  the  Southern  Vinegar  Compa> 
ny,  from  whom  plaintiff  bought  the  plant, 
testified  that  they  cost  a  lai^r  amonnt. 
With  reference  to  the  vinegar  shavings, 
this  witness  said  that  It  takes  a  bushel  of 
shavings  to  every  10  gallons*  capacity; 
that  he  bought  the  shavings,  and  in  buy- 
ing them  followed  that  proportion;  that 
while  he  was  connected  with  the  man- 
agement they  took  out  about  halt  of  the 
shavings,  and  charged  the  generators 
with  fresh  shavings.  The  witnesses  dlllCr 
materially  respecting  the  number  ol 
bushels  of  shavings.  We  have  determined 
to  adopt  that  proportion  In  establishing 
the  quantity  in  the  small  generators,  vli., 
10,354  ®  2R  cents.  $289.90.  This  proportion 
will  not  be  followed  in  so  tar  as  relates  to 
the  large  generators,  for  the  reason  that 
the  companies  have  admitted  a  larger 
number;  and  cue  of  their  witnesHea  on 
the  subject  testified  that  100  bushels  were 
placed  in  several  of  these  geuerators. 
charged  under  his  direction.  These  large 
generators  produced  more,  proportional- 
ly, than  the  small  ones.  The  number  of 
100  la  taken  as  correct;  making,  total, 
3,000  bushels,  ®  2S  cents.  $n10.  The 
quantity  ot  vinegar  In  the  tank  has  given 
rise  to  a  number  of  estimates.  The  vine- 
gar could  not  be  measured  In  the  geuera* 
tors  at  any  time  after  they  were  charged, 
for  the  least  handling  would  have  de- 
stroyed them.  After  weighing  the  conflict- 
ing testimony,  and  endeavoring,  as  far  as 
possible,  to  make  It  conform  to  a  propor^ 
tlonate  number  of  shaviuKS  used,  we  con- 
cluded that  the  63  generators  contained 
each  65  gallons  of  vinegar, — 1,030  gallonit, 
at  16  cents,  $644.S0.  We  make  a  propor- 
tionate deduction  from  the  quantity  of 
the  vinegar  fluid  In  the  large  generators 
tothenumberot  bushels  of  ^avlngstound 
by  us,  vix.,  flve-sixths,— $1,440.  The  wit- 
nesses have  all  testified  that  the  vinegar 
Is  all  used  In  saturating  the  shavings,  ex- 
cept possibly  comparatively  few  gallons 
at  the  bottom  of  the  generators.  In 
throwing  away  part  of  the  saturated 
BhavlngH,  aa  was  proven,  some  of  the  vine- 
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ear  mast  a1»o  have  been  lost.  Of  thia  we 
hare  kept  account  by  luakliiK  dedactiona 
aa  above.  There  are  nmnnnts  charfced 
for  vinegar  In  procesa  of  niaiiufacture  >ind 
vinegar  nianiifacturBd,  In  the  generatora 
at  th«  time  of  the  flre.  The  totnl  Is  $241.- 
82.  Part  of  this  fa  for  this  manofactared 
article,  not  yet  drawn;  amount,  $U5.90. 
It  yv&u  merchantable  vinegar,  whlcb 
would  have  been  drawn  that  day,  had 
not  the  fire  occurred.  The  remainder  is 
tor  vinegar  that  settlea  nt  the  bottom  of 
the  vessel.  ThiH  remainder,  viz..  9145.92, 
Is  not  suetaioed  by  the  evidence.  The 
plaintiff  claims  the  value  of  two  tanks  and 
appurtenancea  destroyed,  976.  This  also 
Is  covered  bj  the  policy.  The  claim  tor 
"knocked down'clstema Is  not  within  the 
tennaof  tbe  insurance.  On  statement  2  of 
the  "  proof  of  loss. "  1 1  la  claimed  under  tbe 
following  reference  to  the  property  In  thH 
policy,  vlE. :  "One  stock  of  vinegar  In 
store  and  In  tank,  mash,  and  *  low  wlnea.' 
The  mixture  In  process  of  manufacture  Is 
not  vinegar,  and  la  not  included  within 
the  terms  of  the  policy  InBurlng  vinegar; 
nor  la  It  Inclifded  wittain  tbe  clause  insur- 
ing implements  of  the  plant.  It  was  not 
au  Instrument  of  the  plant,  nor  a  toul, 
ntensll,  or  vessel,  and  therefore  It  Is  not 
an  Implement.  The  president  of  the  com- 
pany, who  insured  the  plant  orlginully.so 
understood.  The  insured,  testifying, 
say?:  "I  claim  nothing  out  of  the  com- 
pany, nothing  but  the  loss  of  the  Ttnegur 
and  the  generators.  **  It  Is  proven  that 
plaintiff  tost,  in  addition, 6,560  of  vln^ar; 
that  Is,  5  barrels  of  vinegar,  worth  94F>8.50; 
and  17)^  barrels  ol  vinegar  saved.  Plain- 
tiff admits  In  his  testimony  thnt  there 
should  be  deducted  an  amount  on  state- 
ment Sot  S48.51.  and  from  said  $458.50.  An 
amount.  It  Is  claimed,  should  be  deducted 
for  depreciation  In  the  value  of  tbe  prop> 
erty.  The  testimony  to  prove  deprecia- 
tion la  conflicting.  We  haveappralsed  the 
Implements  of  the  plant  and  the  vinegar 
separately  at  their  value.  We  did  not 
consider  the  value  of  tbe  plant  as  a  whole. 
Its  life  is  at  least  10  years.  It  was  estab- 
lished not  long  since.  It  had  been  repaired 
and  Improved.  It  was  in  good  order. 
Our  ciinclusion  will  nut  admit  of  deduc- 
tion tor  deterioration.  The  value  of  the 
property  destroyed  amounts  to  $5,0112.10: 
from  which  we  deduct  the  amount  for 
which  tbe  property  damaged  sold,  $14N.- 
26;  vinegar  sold,  $48.61;  balance.  $4,886.- 
83. 

The  fermentation  and  distillation  of 
mixtures  Id  tbe  manufacture  of  vinegar 
was  a  new  subject  to  us.  We  have  given 
it  our  best  attpntion,  and  concluded  that 
the  verdict  should  be  reduced  to  said 
amount.  There  being  two  Judgments  In 
the  case  as  consolidated,  each  Judgment 
is  amended  and  tbe  amount  reduced. 

John  T.  Pvrves  v.  Gennania  Inaurance 
Company,  Consolidated, 

It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  verdlctand  the  Judgment 
ap|»ealed  from  in  said  case  be  amended  by 
reducing  the  same  from  $2,782.95  to  $2,- 
417.65,  with  Interest  at  the  rate  of  6  per 
rent,  per  annum  on  the  laat-mentloned 
amonnttrom  Judicial  demand.  Aa  amend* 
T.lOso.no.20— 82 
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ad.  Judgment  Is  affirmed ;  plaintiff  and  ap- 
pellee to  pay  costs  nt  appeal. 

John  T.  Purvea  v.  Firemen's  Inaurance 
Co.,  Consolidated 

It  is  ordered,  adjudged,  and  decreed 
that  tbe  verdict  and  the  Judgment  ap- 

fiealed  from  be  amended  by  reducing  it 
rom  $2,782.95  to  $2,417.65,  with  loterest 
thereon  at  6  per  cent,  from  Judicial  de> 
mand.  Aa  amended,  Judgment  affirmed ; 
plaintitf  and  appellee  to  pay  costs  ol  ap- 
peal. 

(44  La.  Aim.  14t) 

BiLLOCRT  et  al.  v.  Arnault,  State  Tax 
OoUector.  (No.  10,865.) 

(Supreme  Court  of  Louiaiana.  Jan.  18, 1898. 
44  La.  Ann.}! 

TaX-8aI.B8— AcqUIBSCINOS— iNJUNOnOK. 

1.  Thepialntiff  must  ^rove  hisBll^^  owner* 
ship  of  the  'property  advertised  for  tho  payment 
of  taxes  to  enaue  turn  tomalntaln  an  Injunction, 
and  have  the  taxes  eauoeled  bearing  on  the  prop- 
erty. 

2.  The  title  to  put  of  the  property  was  an- 
nulled by  Judgment. 

8.  To  escape  payment  of  the  taxes  on  the 
part  to  which  they  have  no  title,  they  cannot 
maintain  the  position  that  their  purchase  of  tbe 

Iudgment  has  had  the  effect  of  reviving  the  title 
t  annuls. 

4.  By  buyinff  tbe  Judgment  to  which  they 
were  parties,  and  which  had  the  effect  of  aei- 
tllng  their  iodebtedoess,  they  acquiesced  in  its 

correctness. 

6.  With  reference  to  property  not  affected 
by  the  Judgment  and  owned  by  plainttita. 

6.  The  article  138  of  the  constitution  of  1868 
required  the  timely  recordation  of  all  mortgages 
or  privil^es  to  make  them  effectual  against  third 
persons. 
[SylkUnu  try  the  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Fbkdbbick  D.  Kino.  Judge. 

Injunction  by  J.  M.  Blllgery  and  others 
against  L.  Arnault,  state  tax  collector,  to 
restrain  biro  from  selling  certain  land  for 
taxes.  From  a  Judgment  dissolving  their 
injunction  plaintitTs  appeal.  Modified. 
Rehearing  refused. 

Frank  U ictiDard, tor HppeManta,  Wynne 
RogeiB,  tor  appellee. 

Breaux,  J.  Petitioners  as  tutor  and 
Individually  have  obtained  au  injunction 
restrainingthedefendant  state  tax  collect- 
or from  selling  tbelr  property  for  tbe  state 
taxes  for  the  years  1869,  isn,  1873,  1878, 
1874, 1875,  1876,  and  1878,  under  the  provis- 
ions of  Act  82  of  1884.  They  allege  that 
these  properties  were  purchased  by  t)ie 
late  Joseph  Blllgery,  from  whom  tbey  In- 
herit, at  a  sheriff's  sale  on  the  29th  and 
80th  of  September,  1874.  under  execution 
Issued  on  a  Judgment  tor  city  taxes  of 
1873;  that  at  tbe  date  of  the  purcbase 
none  of  the  privileges  or  mortgages  secur- 
ing tbe  claims  of  the  state  were  recorded 
in  tbe  mortgage  ofBce.  to  affect  third  per- 
sons, and  that  the  eMsessments  In  the 
name  of  Francois  Lacroix,  subsenuently 
to  tbe  adjudication,  are  Illegal,  null,  and 
void;  that  tbe  amount  tor  which  the  prop- 
erty was  adjudicated  was  ample  to  pay 
tbe  claim  of  tbe  state  at  tbe  time,  had 
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legal  notice  been  given  of  tbdr  extBt«nce; 
that  it  was  duly  paid  by  the  riherlH  to  the 
adladlcatee.  PI alntlffe  plead  prescription 
ofS.  5,  and  10  years.  Frum  a  Judgment 
rejectiug  thetr  demand  and  dlasnlvlng 
their  Injnnetlon  plalDtiffB  appeal. 

The  plaintiffs  are  In  error  In  alleging 
that  the  late  Joseph  Blllgery  bought  at 
sherirt's  sale,  in  1874,  all  the  property  ad- 
Terttsed  for  taxes,  and  the  aale  ot  which 
they  enjoin.  There  ere  21  different  descrip- 
tions In  the  deed  of  80th  of  September  of 
that  year,  numbered,  respectively,  from  1 
to  31.  inclusive.  Of  these,  ft  are  udTertliied 
to  be  sold  for  taxes,  tIi.,  10,  11, 12, 13. 18, 
and  19  of  the  advertisement  annexed  to 
plaintiffs'  petition.  No.  19  was  not  one  ot 
the  lots  in  the  transfer  ot  SOth  of  Septem- 
ber, 1874,  and  the  records  do  not  disclose 
that  It  was,  at  any  time,  transferred  to 
plaintiffs'  author,  although  it  Is  described 
in  the  Judgment  In  favor  of  Parker,  ad- 
ministrator, as  property  adjudicated  Sep- 
tember, 1874.  On  the  let  day  of  Jalj.  1876, 
Francois  Lacroix,  the  tax  debtor,  mort- 
gaged part  of  the  property  to  Blllgery, 
adjudicated  to  him  (llillgery)  at  sheriff's 
sale  on  SOth  September,  1874.  Two  of  these 
properties,  4  and  18  of  the  act  of  mortgage, 
(Nns.  2  and  fi  of  the  8herlft.'B  deed,  and  11 
and  12  of  the  advertisement  or  tax-sale.) 
were  thus  mortgaged  to  secure  f5.600. 
There  were  other  Iota  Included  In  the  deed 
nf  mortgage,  nut  at  all  Involved  in  the 
taxiesnesuf  this  case.  In  July,  1875,  Jo- 
seph Blllgery  being  dead,  on  the  petition 
of  E  T.  Parker,  as  administrator  of  the 
succession  of  Francois  Lacroix,  a  Judgment 
was  rendered  in  furor  of  the  plaintiff.  d»- 
creeing  the  aaid  HorcesBlon  to  be  the  own- 
er of  the  lots  of  ground  and  Improvements 
described  In  nine  dlfft^rent  descriptions  of 
the  petition.  Of  these  lots,  the  seventh  Is 
advertised  to  be  sold,  and  is  No.  10  of  the 
advertisement;  the  second  also,  and  Is 
No.  11  of  the  advertisement;  theflfth  also, 
and  is  Nob.  12  and  13  of  ttxe  advertisement; 
the  eighth  also,  and  is  No.  19  of  the  adver- 
tisement; the  first  also,  and  Is  No.  18  of 
the  advertleement,  as  described  In  the 
Judgment.  Lots  8.  4,  6,  and  9  (the  title  to 
which  is  annalled  by  eaid  Judgment)  are 
not  advertised,  and  no  taxes  are  claimed 
on  them.  In  the  petition  in  the  case  of 
Parker  v.  Blllgery  et  al.  the  administrator 
prayed  for  a  jndgment  Betting  aside  and 
annulling  the  adjudication  made  Septem- 
ber, 1874.  This  was  avoided,  the  adjudica- 
tion was  not  entirely  annulled,  but  the 
court  decreed  that  plaintiff  sboald  recover 
the  before-described  properties.  The  Jndg- 
ment does  not  refer  to  the  remaining  prop- 
erty adjudicated,  nor  to  the  adjudication 
Bought  to  be  annulled.  In  the  Judgment 
credit  was  given  to  the  plaintiff  Parker, 
administrator,  for  the  rents  nt  the  prop- 
erty from  the  day  of  the  said  adjudica- 
tion. Credit  was  given  to  the  defendants 
for  the  sum  paid  by  the  adjudlcateea  to 
the  sheriff  as  the  price  of  adjudication; 
also  for  the  taxes  paid.  After  allowing 
the  propercredlts,  the  balance  wasagalnst 
the  heirs  of  Blllgery  in  the  sum  ot  9999.76. 
which  tbey  were  condemned  to  pay.  In 
Angnst,  1879,  the  defendants  In  Said  ease, 
who  are  the  plaintiffs  In  the  present  case, 
bought  the  Jodgment  which  bad  t>een  ren- 


dered against  them,  and  whleb  reeognlied 
the  title  to  the  nine  properties  before  men- 
tioned to  be  In  the  suecesslon  of  Francois 
Lacroix.  They  became  the  owners  of  the 
right  of  the  plaintiff  In  that  case,  as  e»- 
tttbllshed  by  the  Judgment  they  bought. 
The  purchase  price,  when  Blllgery  t>ecBme 
the  owner  at  the  sheriff's  sale.  In  1874,  lor 
tlie  payment  of  the  city  taxes,  was  f 2,474. 
Tn  allowing  the  credits  before  mentioned, 
the  price  of  the  said  adjudication  and  the 
taxes  were  Included.  The  plaintiffs  are 
the  owners  of  a  Judgment  decreeing  that 
tbe.T  are  not  the  owners  ot  <%rtaln  de- 
scribed property,  and  that  tbey  are  In- 
debted In  a  certain  sum,  wbleb  they  have 
settled  by  buying  the  Jndgment.  Being 
parties  In  thus  baying,  they  have  acqnl- 
esced  In  the  terms  of  the  judgment  in  such 
a  manner  as  to  preclude  them  from  defeat- 
ing the  taxes  previously  assessed.  They 
cannot  be  creditors  and  debtors  of  the 
same  amount  In  one  Judgment.  Eastlo 
T.  Dngat,  4  La.  899.  Two  of  tba  proper- 
ties having  been  mortgaged  by  Lacroix  to 
Blllgery  In  1875  make  it  evl4ent  that  these 
parties  did  not  attach  great  importance 
to  the  title  that  the  latter  had  acquired 
by  the  adjudication  made  to  him. 

Plaintiffs  urge  that  an  appeal  was  tak- 
en by  them  from  the  Judgment  they 
bought,  and  that  It  is  pending  at  this 
time.  There  la  such  an  appeal  in  this 
court,  which  remains  nudlsposed  of,  for 
the  reason  that  the  defendants  and  appel- 
lants have  become  the  owners  of  the  Judg- 
ment, and  further  proceedings  are  no 
longer  possible.  The  titles  to  10, 11. 12, 18, 

18,  and  19  of  the  advertisement  have  been 
annulled  by  the  Judgment  before  men- 
tioned. Nineteen  never  was  plalntllh* 
property.  The  records  do  not  dleclose 
tnat  Nob.  8,  4,  5,  7,  8.  9, 15, 18, 17  ever  were 
the  property  of  plaintiffs  or  their  author; 
and  they  are  therefore  without  interest. 
As  to  these,  lot  4  of  the  adjudication  and 
14  of  the  advertisement  Is  In  tbe  name  ot 
plalntitrs  author,  and  all  taxes  ot  1869, 
1871,  to  and  Including  1877  are  claimed. 
Tbe  same  Is  true  of  lot  6  ot  tbe  adjudica- 
tion, and  ot  tbe  advertisement,  with  tbe 
exception  tbat  the  delinquent  llBt  sbows 
taxes  dne  Ur  1874,  1875.  1876,  and  1877. 
With  reference  to  these  two  properties,  no 
delinquent  list  was  recorded  at  the  time 
ot  tbe  adjudication.  In  1874.  Article  123  ot 
the  constltntlon  of  1868  required  the  re- 
cordation ot  all  mortgages  or  privileges 
to  make  them  effectual  as  against  third 
peraonB.  Jacob  v.  Preston,  81  La.  Ann. 
517:  Succession  ol  HcOloakey,  83  La.  Ann. 

148. 

It  is  therefore  ordered,  adjudged,  and 
decreed  that  tbe  judgment  appealed  from 
be  amended  by  annulling  and  canceling 
the  state  taxes  lor  the  years  claimed  on  lot 
4  of  tbe  adjndleatlon  and  14  of  the  advep- 
tlsement,  and  on  lot  6  of  the  adjudication 
and  the  same  number  of  tbe  advertise- 
ment; and  that  a%  to  these  two  lots  (6 
and  4)  the  Injunction  be  made  perpetual, 
and  the  taxes  claimed  on  them  an- 
nulled and  canceled.  With  reference  to 
lots  8, 4,  6, 7, 8,  9.  15. 16.  and  17  of  tbe  ad- 
vertisement, the  Judgment  Is  affirmed. 
With  reference  to  lots  10, 11, 12. 18. 18,  and 

19,  they  are  to  be  sold  for  the  payment  ot 
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any  taxeu  aaseesed  and  properly  recorded 
prior  to  1878.  Jiidgment  la  amended  aa 
above,  at  appellee's  coata. 


(U  I*.  Ann.  !«) 

Butler  v.  Clarke.  (No.  10,847.) 

CSupraiM  Ctourt  of  lAMAHama.  Jao,  18, 1889. 
4f  I*.  Aim.)» 

Insoltbvot— PaanRBHoas— EsTcffraL. 

1.  Where  an  Insolvent,  before  him  oesakm,  la 
the  owner  of  certain  promisiorr  notes  of  a  tblrd 
person,  which  promlsoor;  notes  are  all  separata 
and  dlstioot  obligations,  ood  secared  by  separate, 
dlsUnct,  and  sucoesalTO  mortgages,  resting  on 
the  same  piece  of  real  property,  and  where  the 
insolvent  pledges  these  promissory  notes  to  dif- 
ferent creditors,  the  pledgee  of  the  second  mort- 
gage note  is  an  ordinary  creditor  as  to  the  prO' 
oeeda  of  the  first  mort^iiige  note. 

S.  That  is,  these  notes  being  different  ret, 
the  fact  that  a  creditor  is  the  pledgee  of  the  sec- 
ond mortgage  note  glve3  this  creditor  no  prefer- 
ence to  be  paid  over  the  general  creditors,  out  of 
the  proceeds  of  the  first  mortgage  note. 

8.  The  principle  recwnized  in  oar  iurispm- 
dence,  that  the  assignor  of  one  of  several  concur- 
rent mortgage  notes,  secured  by  the  same  mort- 
gage, is  estopped  fraia  oontoatiDg  hla  assignee's 
right  to  be  paid  by  preference  over  the  oonour- 
rent  notes  retained  by  him,  is  fnUy  diacoaaedt  and 
shown  to  be  Inapplicable  to  this  case. 
(SylUOtut  by  the  OovrL) 

Appeal  from  cWll  dlatrict  court,  pariah 
of  Orleuna;  Aldrrt  Voorhieb,  Jodge. 

ProceedlDga  by  Thomae  Batler  aicalnat 
Mra.  M.  O.  Clarke  to  recover  on  a  prom- 
IflBory  note  grlTen  by  James  Clarke.  Tbe 
ayndlc  of  the  creditors  of  James  Clarke, 
the  Mntaal  National  Bank  of  New  Or- 
leans, and  Westfddt  Bros.,  Interveners. 
From  the  Judgment,  tbe  syndic,  the  Mat. 
ual  National  Bank,  and  Weetfeldt  Bros, 
appeal.   Beveraed.   Bebearinff  refused. 

atlmore  &  Baldwin,  (Emwt  T.Flomnee, 
of  counsel,)  for  J.  Watts  KearnWt  ayndlc, 
appellant.  SlafflatoD,  Browne  i  Caoate, 
for  appellee  Mutual  Nat.  Bank,  Joa^b  C 
OHmon,  loT  appellees  Weatfeldt  Bros. 

Fbnnbr,  J.  Tbe  parties  have  agreed 
upon  a  statement  of  facts  In  Cbis  case; 
and,  although  tbe  statement  is  lengthy, 
we  will  not  endanger  its  completeness  by 
abbreviation.  It  Is  as  foHows :  "Thepar- 
ties  to  tbe  present  tn-oceedlngs  are:  (1) 
Thomas  Butler,  plaintiff ;  (S)  Mrs.  M.  O. 
Clarke,  ddendant;  (S)  the  syndic  of  the 
creditors  of  James  Clarke,  appearing  in 
the  place  of  the  proTlslonal  Hyodlc,  Inter- 
vener; (4)  tbe  Mutual  National  Bank  of 
New  Orleans,  intervener;  (6)  Westfeldt 
Bros.,  a  commercial  firm  of  this  city.  Inter- 
veners. Mrs.  M.  O.  Clarke,  a  widow.  Is 
tbe  mother  of  James  Clarke.  James 
Clarke,  until  bin  cession,  In  July,  1890,  was 
engaged  In  business  as  wliolesale  dealer  In 
coffee.  In  New  Orleans,  under  tbe  firm 
name  of  James  Clarke  &  Co.  tn  June, 
1880,  Mrs.  M.  O.  Clarke  was  indebted  to 
ber  eon.  James  Clarke,  In  tbe  sum  of  f4,- 
f)fl2.33,  SB  shown  by  an  account  rendered 
ber  at  the  time,  and  which  account  sbs 
acknowledged  to  be  correct  before  e  no- 
tary public.  Mrs.  M.  O.  Clarke  liquidated 
this  indebtedness  by  her  own  promissory 
note  for  «4,8S2.23,  dated  June  1, 1880,  ma- 
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turlng  one  year  after  date,  bearing  Inter- 
est at  S%  per  annum,  from  date,  and  He- 
cured  this  promissory  note  by  a  mortgaxe 
dated  June  14,1880,  and  duly  Inscribed. 
On  July  81. 1888t  Mrs.  Qarke  was  similar- 
ly Indebted  to  ber  son,  James  Clarke,  In  a 
second  sum  of  98,614.79,  which  sum  she 
also  liquidated  by  a  promissory  note,  and 
secured  this  by  a  second  mortgage,  dated 
August  8, 18HS,  duly  recorded.  On  Decem- 
ber 81,  1885,  she  was  Indebted  to  James 
Clarke  In  tbe  sum  of  $6,ft40.76;  and  she 
gave  a  promissory  note  for  that  amount, 
and  secured  It  by  a  tblrd  mortgage,  dated 
June  28,  1886,  daly  recorded.  On  the  1st 
of  June,  1889,  she  was  Indebted  to  James 
Clarke  In  a  fourth  sum,  of  99.115.71 ;  and 
for  the  fourth  time  she  gave  to  him  her 
promissory  note  for  a  corresponding 
amount,  and  secured  It  by  a  fourth  mort- 
gage, dated  September  7,  1889,  dniy  re* 
corded.  On  the  14th  of  Jane,  1890,  she 
was  Indebted  to  James  Clarbe  again  tn 
tbe  full  sum  of  90,115.71;  and  she  gave  to 
the  said  James  Clarke  ber  promissory  note 
for  that  amount,  and  secured  it  liy  a  fifth 
mortgage,  dated  tbe  24tb  day  of  June, 
1S90,  duly  recorded.  The  mortgages  all 
rest  on  tbe  same  piece  of  real  estate,  vis., 
a  honro  situated  at  the  comer  ot  St. 
Charles  avenue  and  Fourth  street;  but 
they  are  all  separate  and  distinct  from 
oae  another,  and  secure  separate  and  dis- 
tinct oblige  tlons,  arising  at  different 
times.  After  these  promissory  notes  of 
Mrs.  M.  O.  Clarke — each  secured  by  sepa- 
rate mortgage  from  Its  fellows— bad  been 
given  by  her,  for  value  received,  to  James 
Clarke,  they  became  tbe  property  of  James 
Garke.  On  September  8.  1888,  James 
Clarke  borrowed  95,000  from  Thomas  But- 
ler, plaintiff  In  the  present  suit,  and  gave 
his  promissory  note  therefor,  payable  one 
year  after  date,  and  secured  his  promis- 
sory note  by  pledging  as  collateral  tbe 
first  mortgage  note  of  Mrs.  M.  O.  Clarke, 
dated  Jnne  14, 1880,  with  a  face  value  of 
94,882.22,  and  with  accrued  interest  at  8% 
per  annum  from  date.  On  February  10. 
1890,  Clarke  borowed  from  tbe  Mutual 
National  Bank  96,800,  and  gave  his  prom- 
iBSory  note  therefor,  securing  this  promis- 
sory note  by  pledging  as  collateral  a  note 
of  Philip  Thompson  for  a  like  amount, 
which  note  was  a  valuable  security,  and 
wurtb  Its  face  value  at  maturity.  Tills 
note  of  Philip  Tliompsuu,  which  bad  been 

Sledged  by  James  Clarke  to  the  Mutual 
atlunal  Bank,  was  withdrawn  by  Clarke 
on  May  7,  1890,  the  day  ot  Its  maturity, 
when  it  would  have  been  paid  if  not  wltn- 
drawn.  Instead  of  this  note,  there  was 
pledged  to  the  bank  as  collateral  tbe 
mortgage  note  of  Mrs.  M.  O.  Clarke  fur 
98,ei4.79,  with  accrued  Interest  at  8%  per 
annum;  the  note  being  dated  July  81, 
]88S,and  being  the  second  one  uf  tbe  notes 
referred  to  above,  and  secured  by  the  sec- 
ond mortgage  fn  rank.  Tbe  note  of 
James  Clarke,  given  to  tbe  Mutual  Na- 
tional Bank,  which  this  second  mortgage 
note  of  Mrs.  M.  O.  Clarke  was  given  to 
secure,  was  originally  for  96,800.  This 
note  ot  James  Clarke,  however,  before  his 
Insolvency,  was,  by  a  payment  of  94,000 
thereupon,  reduced  to  9-.800,  so  that  the 
second  mortgage  note  made  by  Mrs.  M.  O. 
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Clarke,  amountlas;  to  9S,G14.7d,  Is  now 
pledged  to  tbe  Mutnal  National  Bank  to 
secure  an  amount  doe  by  James  Clarke  of 
$2,:tOU.  Tills  note  of  Philip  Thompson 
was  withdrawn  by  Clarke  in  order  to  re- 
turn it  tn  Thompson,  who  bad  paid  a 
note  tor  the  same  amount,  which  be  bad 
received  from  Clarke  and  dlBconnted.  On 
tbe  6th  of  April,  1N89,  Jaraea  Clarke  ob- 
tained  a  loan  from  the  Mutual  National 
Bank  of  f5,U00,  and  save  lo  pledge,  to  se* 
cure  that  loan,  the  third  and  foarth  mort- 
gage  notes  given  by  Mrs.  M.  O.  Clarke, 
amounting,  ruepectlvely.  to  $6,340.76  and 
$9,115.71,  both  with  accrued  interest.  In 
June,  1890,  Jamea  Clarke  borrowed  from 
Wetitfeldt  Broa.,  of  this  city,  96,000,  and 

f;aTe  tale  note  therefor,  and  pledged  as  col- 
eteral  security  the  fifth  mortgage  note 
given  by  Mrs.  M.  O.  Clarke,  amounting  to 
$9,115.71.  In  July,  IK90.  James  Clarke 
made  a  voluntary  cpsslon  of  all  hia  prop- 
erty to  his  creditors.  The  petition  and 
schedule  were  dnly  filed  In  this  honorable 
court,  In  division  A,  under  number  S0,763, 
and  John  B.  Plcton  was  dnly  appointed 
provisional  syndic.  In  September,  1890, 
the  promissory  note  for  $5,000.  given  by 
James  (^arke  to  Thomas  Butler,  which 
wau  secured  by  a  pledge  of  Mrs.  M.  O. 
Clarke's  first  mortgage  note  for  $4,832.22, 
with  accrued  Interest,  fell  due,  and.  being 
unpaid,  Butler,  the  bolder  of  tbecoIlaterEU 
security,  provoked  executory  process 
against  Mrs.  M.  O.  Clarke  In  the  present 
prticeedingR.  A  writ  of  seizure  and  sale 
was  duly  issued,  and  under  that  writ  the 
real  estate  so  mortgaged  was  sold,  real- 
izing In  cash  $16,200.  Before  the  day  of 
sale.  Interventions  and  opposltifms  filed 
broagUt  tbe  following  parties  before  the 
court:  (1)  The  Mutnal  National  Bank, 
holding  pledged  to  It  as  collateral  (a)  the 
second  mortgage  noteof  Mrs.  M.O.Clarke, 
for  $8,614.79,  with  accrujd  interest  at  8% 
per  annam,  to  secure  a  note  of  James 
Clarke  for  $2,300;  and  (b)  the  ttiird  and 
fourth  mortgage  notes  of  Mrs.  M.  O. 
Clarke,  t<*  secure  a  note  of  James  Clarke 
lor  $.5,000,— the  bank  claiming  that  under 
tbese  pledgesltshould  be  paid  outof  what 
remains  of  the  proceeds  of  the  real  es- 
tate after  the  claim  of  Thomas  Butler  is 
satisfied.  (2)  Weatfeldt  Bros.,  a  commer- 
cial firm  of  this  city,  holding  tbe  fifth 
mortgage  note  of  Mrs.  M.  O.  Clarke, 
pledged  to  secure  a  note  of  Jamea  Garke 
for  $6,000.  WestteldtBro8.cta]ni  tbe  right 
to  be  paid  out  of  tbe  prbeeeds  of  tbe  real 
estate  after  the  bank  and  Butler  are 
sntiafled.  (8)  The  provisional  syndic  of 
the  creditors  of  James  Clarke.  In  place  of 
the  provisional  syndic  the  definitive  syn- 
dic now  stands.  Tbe  claim  of  tbe  syndic 
Is  that  the  general  creditors  of  James 
Clarke  are  entitled  to  have  distributed 
among  them  tbe  surplus  that  may  remain 
on  each  mortgage  note  of  Mrs.  M.  O. 
Clarke  after  the  note  of  James  Clarke  that 
It  has  pledged  to  secure  has  been  paid, 
and  he  and  hia  claim  are  eliminated  from 
the  case.  The  Mutual  NatlonalBank  filed 
proceedings  In  the  civil  district  court,  and 
applied  for  a  writ  of  seizure  and  sale  on 
the  mortgage  notes  hdd  by  It.  shortly 
after  the  proceedings  instituted  by  Butler, 
and  prior  to  the  sale  of  tbe  propsrty." 


OBTER,yoL.10.  (La. 

The  questions  presented  for  onr  solution 
In  this  case  arise  oat  of  conflicting  rights 
in  the  distribution  of  tbe  proceeds  of  sale 
of  tbe  mortgaged  property.  The  syndic 
of  James  Clarke  rlaima  that  all  the  mort- 
gage notes  of  Mrs.  M.  O.  Clarke  belonged 
to  James  Clarke  at  tbe  date  of  bis  cession, 
and  passed  by  bis  cession  to  bis  creditors, 
who  succeeded  to  all  his  rigbts  therein; 
that  the  firat  mortgage  note  passed  to 
tbe  creditors  unaffected  by  any  privilege 
except  that  resulting  from  the  pledge  In 
favor  of  Thomas  Butler,  and  that  after 
the  discharge  of  the  debt  due  to  Butler 
th«  Rurplua  of  the  proceeds  applicable  to 
the  payment  of  said  first  mortgage  note 
must  be  paid  over  to  the  syndic  for  the 
benefit  of  tbe  creditors;  and  that  tbe 
same  rale  muat  be  applied  In  tbe  distribu- 
tion of  the  proceeds  applicable  to  tbe  pay- 
ment of  each  succsalve  mortgage  note. 
The  Mutual  National  Bank  and  West- 
feldt  Bros,  contend,  on  the  other  band, 
that  Clarke,  being  the  pledgor  and  quaai 
assignor  to  them  of  tbe  2d.  Sd,  4th,  and 
5th  mortgage  notes.  Is  thereby  disabled 
from  competing  with  them  In  thedistrlbu* 
tton  of  tbe  proceeds  of  sale  of  the  mort- 
gaged property,  and  from  asserting  any 
rights  therein,  until  the  debts  due  them 
are  fully  paid,  and  that  the  syndic,  suc- 
ceeding only  to  Clarke's  rights,  la  equally 
disabled. 

The  bank  and  Weetfeldt  Bros,  rely  npon 
the  following  declalona  of  this  court, 
which  hold.  In  the  language  of  tbe  leading 
case,  that,  "wben  the  holder  of  a  claim 
secured  by  mortgage  assigns  a  part  of  it, 
be  cannot  be  permitted  to  come  in  com- 
petition with  his  assignee.  It  tbe  pledge  Is 
Insufficient  to  pay  both.*  Salzman  v. 
Creditors,  2  Rob.  (La.)  241;  Ventreai  v. 
Creditors,  20  La.  Ann.  S61;  Mechanics 
Fergnaon,  29  La.  Ann.  649;  fiarkdull  v. 
Herwlg,  30  La.  Ann.  621 ;  Reine  v.  Jack,  31 
La.  Ann.  860;  Ahney  v.  Walmsley,  33  La. 
Ann.  690.  Reference  to  tbese  eases  will 
show  that  they  all  deal  with  concurrent 
mortgage  notes, — with  debts  arising  trom 
tbe  same  transaction,  and  secured  by  tbe 
same  mortgage.  They  rest  upon  the 
equity  that  where  the  holder  of  several 
notes,  representing  the  same  debt  and  se- 
cured by  the  same  mortgage,  assigns  part 
of  tbe  notes,  and,  with  them,  tbe  mort- 
gage securing  tbera.  and  has  received  tbe 
tnll  value,  he  should  not  be  permitted,  by 
any  act  of  his.  to  prevent  his  assignee 
from  recovering  tbe  sum  wtaicb  be  has 
paid.  Tbe  doctrine  rests  upon  the  au- 
thority of  Troplongand  Grenler.  Tn>ploag 
expressly  confines  It  to  the  case  stated  by 
him  as  follows:  "Pierre  Is  creditor  of 
Jacques  for  60,000  francs,  the  price  of  an 
estate  which  he  bad  sold.  Pierre  assigns 
a  part  of  his  credit  to  Sempronlus  who 
pays  him  therefor  24,000  francs.  Tbe 
Immovable,  being  seised  and  sold,  pro- 
duces only  40,000  francs.  Ought  Peter 
and  Sempronlus  to  concur  and  bear  the 
loss  proportionally;  oraboald  Uempronlus 
bepaidby preference?"  Heconcludea  that 
concurrence  would  be  unjust  on  the 
ground  that  "It  would  be  altogether  con- 
trary to  good  faith  that  the  vendor  of 
part  of  the  debt  ceded,  after  having  r» 
ceived  the  price,  should  come  fn,  b/  bit 
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own  act,  tu  prevent  hie  asslsnee  from 
recovering  the  Bum  dlBbursed  by  him."  1 
Troploug.  Priv.  &  Hyp.  No.  367.  Trop- 
lonK  refers  to  Qrenler  as  boldlnf?  the  same 
Tlew,  and  we  find  that  Grenler  asslmi- 
latMl  the  price  to  a  part  pnyment  ol  the 
debt  uperatins  a  vu^aianbro^ation  of  the 
aselRnee  to  the  rights  of  the  aeslKUor 
In  the  thing  ceded,  and  Its  acceBsorlee,  to 
the  extent  neceKsary  to  eecore  his  reim- 
barsempnt.  and  besays:  **In  enoh  a  case 
the  Bubrogorconld  not  be  heard  toelalm 
payment  o(  the  amount  mmainlnB  dne  to 
nim  ontil  his  sobroffees  had  received  the 
tuU  amount  of  their  subrogatloDs;  at 
least.  In  absence  of  an  express  convention 
to  the  contrary."  1  Grenler,  Hyp.  No.  93. 
It  thus  conclusively  appears  that  the  au- 
thorities have  conQned  this  ductrlne  to 
cases  arisiuK  between  the  asslienor  and 
asslsrnee  of  part  of  the  same  debt  secured 
by  the  same  mortgage.  We  are  now 
asked,  for  tfae  first  time,  to  extend  the 
same  principle  to  the  case  of  an  assifcnor 
who,  boldiDK  distinct  credits,  secnred  by 
dttTerent  and  succeesive  mortgages  on  the 
same  proi>erty,  has  transferred  one  of  the 
credits,  Inferior  in  rank,  and  to  hold  that 
by  such  transfer  he  has  notonly  practically 
snbroKated  the  assignee  to  all  his  rights 
in  thecredltond  ancessory  mortgage  trans- 
ferred, but  In  all  other  mortgagee  held  by 
him  on  the  same  property.  We  have  con- 
sidered this  sublect  very  maturely,  and 
from  every  point  of  view  snmr^ted  In  the 
able  and  Ingeuioos  briefs  of  counsel,  but 
we  can  discover  no  principle  ol  law  which 
would  Jnstlfy  tbentenslOD  claimed.  The 
debts  reprueented  by  these  several  mort- 
gage notes,  and  the  several  mortgaK^s  se- 
curing them,  are  as  distinct  as  If  they 
were  the  notes  of  different  persons  secured 
by  mortgagee  on  different  proi>erties. 
Clarke  did  not  stand  In  the  case  ol  anas* 
slguor  of  part  of  a  claim  secured  by  a 
mortgage,  and  who  Is  contesting  bis  as- 
signee's right  to  be  paid  out  of  tbe  pro- 
ceeds of  that  mortgage  by  preference  over 
blm8df,a8  holder  of  the  other  part  of  said 
claim.  On  tbe  contrary,  the  syndic  con- 
cedes that  each  assignee  Is  entitled  to  be 
flnit  paid  the  foil  amount  due  him  out  of 
the  whole  availa  ol  tbe  mortgage  eecur^ 
Ing  It.  But  be  says:  "I  bold  a  distinct 
claim  against  our  common  debtor.aecured 
by  a  different  mortgage,  which  I  have  not 
assigned  or  pledged  to  you  in  any  man- 
ner, and  on  which  yon  have  no  rights, 
legal  or  equitable.  I  yield  your  right  tu 
be  paid  by  preference  ont  of  tfae  proceeds 
applicable  to  the  mortgage  which  I  trans- 
ferred to  yon;  bat  you  cannot  luteTfere 
with  my  rights  as  bolder  of  a  different 
credit,  secured  by  a  different  mortgage, 
which  1  never  assigned  to  yon  in  whole 
or  In  part. "  Not  only  are  the  facts  of  the 
Instant  case  entirely  different  from  those 
In  which  the  principle  Invoked  was  ap- 
plied, but  tbe  reasons  which  snpported 
tbe  application  In  tbe  latter  are  entirely 
wanting  In  the  former.  What  puanlble 
Tight,  legal  or  equitable,  can  the  assignee 
of  one  debt  and  mortgage  acquire  upon 
or  against  a  distinct  debt  and  mortgagee 
not  assigned?  Or  If  we  were  to  adopt 
the  analogy  to  subrogutioa  suggested  by 
Grenler,  we  can  understand  that  the 
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party  who  had  made  a  part  payment, 
with  subrogation  of  one  of  these  mort- 
gage  notes,  would  be  subrogated  to  the 
right  of  the  holder  In  the  note  paid  and  In 
tbe  mortgage  securing  It;  but  would  any 
one  contend  that  such  subrogation  ex- 
tended to  bis  rights  in  a  distinct  debt,  se- 
cured bye  different  mortgage?  We  can 
discover  no  reason  why  the  bolder  of  dlH- 
tinct  claims,  secured  by  dlCerent  mortga- 
ges, even  on  the  same  property,  cannot 
assign  one  of  them  without  waiving  or 
prejudicing  any  of  his  rights  as  bolder  ol 
tbe  others. 

In  this  case  all  the  assignments  are 
made  by  pledges.  The  first  mortgage 
note  was  never  pledged  to  anybody  but 
Butler.  He  would  have  had  the  right  to 
enforce  his  pledge  either  by  selling  the 
note  Itself  or  by  foreclosing  the  mortgage. 
Suppose  be  bad  puraned  tbe  former 
course,  and  bad  sold  tbe  note  for  a  price 
exceeding  tbe  debt  doe  to  him.  To  whom 
would  the  surplus  have  gone?  Tliere  Is 
no  plausible  ground  for  disputing  that  It 
would  have  gone  to  Clarke  or  his  syndic, 
and  the  purchaser  of  the  note  would  ud- 
donbtedly  have  been  entitled  to  assert  all 
bis  mortgage  rigbta.  Can  a  mere  differ, 
ence  in  the  mode  of  enforcing  this  pledge 
affect  Clarke's  right  to  the  surplus  of  the 
avails  of  the  thing  pledged  over  tbe 
debt  for  which  it  Is  pledged?  The  bank 
and  Westfeldt  Bros,  no  doubt  feel  them- 
selves aggrieved  In  not  collecting  the 
whole  of  their  claims;  but  we  are  bound 
to  apply  tbe  law,  and,  moreover,  to  con- 
sider the  rights  and  interest  of  other  cred- 
itors. Under  our  law  a  man's  property 
Is  the  common  pledge  of  his  creditors. 
This  common  pledge  tbe  law  permits,  in 
certain  cases,  to  be  invaded  by  special  pref- 
erences, Bucb  as  privileges,  pledges,  and 
mortgages,  when  constituted  according 
to  law.  Nevertheless,  such  permitted  preN 
ereneea  are  In  derogation  of  the  rigbta  of 
tbe  common  pledge,  and  are  to  be  strictly 
construed,  and  not  extended  beyond  their 
plain  legal  meaning  and  effect.  We  think, 
in  this  case,  that  each  one  of  these  pledgees 
has  acquired  no  preference,  except  to  the 
extent  of  the  debt  secured  by  each  pledge, 
and  to  be  paid  onto!  tbe  proceeds  applica- 
ble to  payment  «Kl  the  particular  note 
pledged,  and  that  the  surplus  of  the  pro- 
ceeds applicable  tu  the  payment  of  each 
pledKed  note,  after  paying  tbe  debt  secured 
by  that  particular  pledge,  must  be  paid 
over  to  tbe  syndic  for  distribution  among 
the  mass  of  the  creditors.  The  above 
views  eliminate  tbe  particnlarcontentlons 
urged  by  Westfeldt  Bros,  against  tbe 
transactions  of  tbe  Untual  National 
Bank.  Tbe  Westfeldt  Bros,  have  no 
rights  here,  except  upon  the  particular 
rea  pledged  to  them,  or  Its  avails.  The 
thing  pledged  to  the  bank  was  an  entirely 
different  res;  and  as  It  has  never  been  ex- 
tinguished, and  as  the  proceeds  applicable 
to  Its  satlsfaution  must  go  either  to  tbe 
bank  ortothesyndic,  WestteldtBros.  have 
no  Interest  in  raising  questions  as  to  the 
validity  of  tbe  bank's  rights  therein  which 
the  syndic  has  not  propounded. 

It  Is  therefore  ordered  and  de<'reed  that 
thejudgment  appealed  from  be  annulled, 
avoided,  and  reversed;  end  It  is  now  ad- 
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JndKed  and  decreed  that  the  opposition  of 
the  Hyndle  of  thecreditors  of  James  Clarke 
benialntalaed.  and  that  the  fund  In  the 
hands  of  the  sheriff,  after  paying  the  claim 
of  plaintiff,  Thomas  Bntler,  the  state, 
city,  and  drainage  taxes,  and  the  costs  of 
these  proceedlngB.  be  distrlbated  In  the 
following  order:  (1)  To  the  syndic  of 
James  Olarfee,  the  amount  remaining  due 
on  the  flrst  mortgage  note,  after  paying 
the  claim  of  Bntler;  (2)  to  the  Mutual  Na- 
tional Bank,  the  snm  ol  92,S00  with  8  per 
neat,  interest  from  August  4,  1890,  till 
paid;  (8)  to  the  syndic,  the  amount  re- 
maining doe  on  the  second  mortgage  note, 
after  deducting  the  foregoing  payment 
to  the  Mntaal  National  Bank ;  (4)  to  the 
Mntnal  National  Bank,  the  amount  of 
the  third  mortgage  note;  (5)  If  any  funds 
remain,  to  the  Mutual  National  Bank,  the 
amount  of  the  fourth  mortgage  note;  (6) 
to  WeHtfeldt  Bros.,  the  amount  of  the  fifth 
mortgage  note.  And  it  is  further  ordered 
that  the  oppositions  of  the  Mntnal  Na- 
tional Bank  and  of  Westfeldt  Bros..  In  so 
far  as  tbej  conflict  herewith,  be  rejected. 


(«Ea  Amu  un 

Etiuch  t.  Hn  CKEDiroRB.  (No.  10,914.) 

{Swpnma  Oawrt  of  LoniMana.  Jan.  18, 1892. 
44  Ls.  Ann.)* 

RsapiTB  TO  Dbbtor— RiOHTS  or  Orkditor— 8a- 

OUBITT. 

The  right  to  require  seourity  by  a  creditor 
from  a  debtor  who  has  been  granted  a  respite  is 
absolute,  ander  the  provisions  of  Act  184  oI  1888, 
and  tiie  creditor  is  not  limited  In  time  to  re- 
quire the  security. 

{SuUaJbfm  by  the  Court.) 

Appeal  from  dril  dtatrict  court,  parish 
of  Orleans;  Thomas  G.  W.  Elus,  Judge. 

Application  of  J.  C.  £yrich  for  a  respite, 
which  was  granted  by  his  creditors  and 
confirmed  by  Judgment.  The  American 
Book  Company  and  others,  who  took  no 
part  In  the  proceedlugs  of  the  creditors, 
took  a  rule  to  compel  plaintiff  to  give 
security  for  their  claims.  Rule  made  ab- 
solute, and  plaintiff  appeals.  Affirmed. 
Behearlng  refused. 

Oas  A.  Breaox.  for  appellant.  JRftw  A 
Armatrong  and  Mroeet  2*.  Fioranee,  for  ap- 
pellees. 

McEnbrt,  J.  J.  C.  Eyrlch  applied  for  a 
respite,  which  was  unanimously  granted 
by  thecreditors  who  appeared  and  voted 
at  the  meeting  of  creditors.  The  respl  te 
was  couRrmed  by  a  Judgment.  Certain 
eredlturs,  who  took  no  part  In  the  pru- 
ceetllngs  of  the  meeting  of  creditors,  and 
who  did  not  oppose  the  homologation  of 
HHid  proceedings,  took  a  rule  against  the 
plaintiff  to  compel  htm  to  give  security, 
in  accordance  with  the  provisions  of  Act 
IM  of  1888.  The  rule  was  made  absolute, 
and  the  plaintiff  appealed. 

The  question  presented  Is,  can  a  debtor 
who  has  obtained  a  respite  by  the  ananl- 
mous  TOte  of  creditors  appearing  at  the 
meefing  of  creditors  be  compelled  to  give 
security  by  a  creditor  who  did  not  appear 
at  said  meeting,  and  who  did  not  oppose 
his  application  for  respite,  and  the  homol- 
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ogatlon  of  the  proceedings  of  the  meeting 
of  creditors?  The  act  referred  to  pro- 
vides that  "any  creditor  who  has  not  as* 
seated  to  the  respite  may  require  that  the 
debtor  shall  furnish  security  that  the 
property  of  which  he  Is  left  In  possession 
shall  not  be  alienated,  or,  in  case  It  la. 
that  the  money  azlalnB  from  the  sale  or 
mortgage  ol  the  same  ehall  be  employed 
In  paying  ratably  the  debts  existing  at 
the  time  of  the  respite."  The  creditor 
cannot  exercise  this  right  until  the  res- 
pite has  been  granted.  He  is  not  limited 
to  any  period  of  time  beyond  which  he 
cannot  exercise  this  right.  It  Is  an  abso- 
lute right  conferred  by  the  statute,  it 
does  not  appear  that  the  complaining 
creditor  either  expressly  or  tacitly  assent- 
ed to  the  respite.  Judgment  affirmed. 


(»  AU.  W> 

BLBoaoB  et  aJ.  v.  Gaby  et  aJ.^  {two cHuea.) 

{Supreme  Court  of  AlaJbama.  Poti.  4, 1808.) 
Cm  OouBT  ov  Sblha—Powsbs  or  Jusgb— Ez- 

BMPTlONa — CONTBST. 

1.  Under  Acts  1876-76,  p.  886,  as  amended  by 
Acta  1876-77,  p.  966,  which  jmivldes  that  the 
Judge  of  the  city  court  of  Selma  shall  have  **all 
the  powers  sod  JurisdictiOQ  which  are  now  or 
may  hereafter  be  lawfully  exercised  by  the  Judges 
of  the  circuit  conn  and  ehancellon  of  this  state, 
Indading  the  authority  to  issue  writs  of  injonc- 
tlon,  mandamus,  certiorari,  prohibition,  ne 
exeatt  and  all  other  remedial  writs;'  and  ander 
Code  1886,  |  2981,  which  provides  that  a  writ  of 
attachment  may  be  issued  by  any  Jndge  of  the 
circuit  court,  retnmable  to  any  oonaty  in  the 
state,-  tlie  Judge  of  the  da  oonrt  ci  Belma  has 
authority  to  issue  a  writ  (h  attaobmeat  retnm- 
able  to  any  countv  in  the  state. 

2.  Where  defeodaiit  files  a  declaration  of 
exemption  of  personal  property,  and  plaintifEs 
make  affidavit  and  give  bond  for  a  contest,  and 
attachment  issaes,  ont  written  notice  ol  the  le*y 
is  not  served  on  defendant  as  required  by  Code, 
i  3KXI,  defendant  la  not  bound  to  contest;  and 
where  he  voluntarily  enters  his  appearenoe, 
and  flies  an  investor;  of  his  personalty,  it  Is  er- 
ror for  the  court  to  strike  it  from  the  flies,  aad 
render  Judgment  against  him  on  the  gronna  that 
the  inventory  was  not  filed  sooner. 

8.  Where  there  Is  no  waiver  of  exemption  as 
to  the  kind  of  property  on  which  a  levy  Is  aooght 
to  be  mode,  bat  the  nght  to  make  the  levy  is 
based  on  the  InstitoUon  of  a  oontest  In  the  mode 
preaoribod  by  Code,  i  2630,  it  Is  not  necessary  to 
indorse  the  fact  of  such  contest  on  the  process. 

Appeals  from  circuit  court,  Marengo 
county ;  William  E.  Clarks,  Judge. 

Proceeding  In  attachment  by  Gary  & 
Kennedy  against  Bledsoe  Bros.  Judg- 
ment for  plaintiffs.  Defeodanta  appeal. 
Affirmed.  Proceeding  by  Gary  A  Kennedy 
against  Henry  T.  Bledsoe  to  contest  a 
claim  ufexeffiptlon.  Judgment  for  plain- 
tiffs.  Defendant  appeals.  Beversed. 

These  two  cases  Involve  the  same  ques- 
tions, wblcb  arose  from  tbe  levy  of 
the  same  process,  and  hence  are  sub- 
mitted together.  The  action  was  com- 
menced by  attachment,  wblcb  was  issued 
by  the  Judge  of  the  city  court  uf  Selma  at 
the  suit  of  Gary  A  Kennedy  against  H.  T. 
Bledsoe  and  William  Bledsoe,  partners  un- 
der the  firm  name  of  Bledsoe  Bros.,  and 
was  made  returnable  to  the  next  twra  of 
the  etrenlt  court  of  Marengo  county,  to  be 
held  on  the  lat  day  of  March,  1890.  Tbe 
attachment  was  not  levied  on  the  prap- 
erty  of  tbe  delendantSi  who  wen  mcp- 
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chants,  becaase,  prior  to  tbe  laRnance  of 
the  attacbmeut,  une  of  the  ftrm,  H.  T. 
Bledsoe,  parchased  hta  hrother's  Interest 
In  tbe  said  property,  and  had  filed  bis  dec* 
laratlon  of  claim  of  exemptions  thereto. 
The  plaintiffs  made  tbe  affldavlt  and  bond 
required  by  the  statnte,  and  filed  tbem 
with  tbe  Bberin,  who  then  levied  the  at- 
tarbment  on  the  property  claimed  to  be 
exempt.  There  was  no  Indorsement  on 
tbe  writ  at  the  time  It  was  Issaed  or  lev- 
ied, showing  that  tbe  claim  o!  exemptions 
was  contested,  or  that  tbe  snlt  was  on 
tbe  debt  tor  which  tbe  exemptions  were 
waived.  There  was  no  notice  jclven  by 
tbesberiirto  the  d^endant  H.  T.  Bledsoe 
that  tbe  cla^m  of  exemptions  was  con* 
tested.  Wben  the  case  came  np  for  trial 
the  driendant  U.  T.  Bledsoe  moved  to  dis- 
miss the  levy  because  there  was  do  In- 
dorsement on  tbe  writ,  or  the  afiQdavit 
secQring  the  writ,  showing  that  the  claim 
of  exemptions  was  contested,  or  that 
there  was  a  waiver  of  exemptions.  This 
motion  was  overruled,  and  tbe  defendant 
duly  excepted.  The  plaintiffs,  by  permis- 
sion of  the  court,  then  wrote  an  Indorse- 
ment on  tbe  writ,  showing  the  contest  of 
the  claim  of  exemptions.  The  defendant 
then  filed  a  plea  In  abatement,  which 
raised  the  question  whether  the  Indone- 
Dient  showing  the  contest  could  be  made 
during  the  trial,  and  whether  an  Indorse- 
ment which  was  so  made  was  sufficient  at 
law.  The  court  refused  to  allow  this  plea 
to  be  filed.  Tbe  plaintiffs  made  a  written 
demand  upon  the  defendant,  prior  to  tbe 
first  day  of  the  term  of  tbe  circuit  court 
of  Marengo  county,  to  file,  within  tbe  first 
three  days  of  the  term,  an  Invmtory.  Teri- 
fled  by  affidavit,  of  hie  property,  as  re- 
quired by  Rtatnte.  Tbe  d^endant  failed 
to  file  this  Inventory  within  the  time  re- 
quired, and  did  not  file  tbe  same  until  tbe 
next  succeeding  term  of  said  court.  At 
the  fall  term  of  said  court  the  plalntilfs 
moved  to  strike  from  tbe  file  the  InveDtory 
which  was  filed  on  the  22d  of  September, 
1890,  which  motion  was  granted,  and 
a  Judgment  by  default  was  rendered  by 
the  eonrt  against  the  defendant  on  the 
contest  of  the  claim  of  exemptions.  Dar- 
ing tbe  same  term  ol  the  court  a  Judg- 
ment was  rendered  In  favor  of  the  plain- 
tiffs In  the  attachment  suit  against  Bled- 
soe Bros,  for  the  amount  of  tbtir  demand. 
Tbe  defendant  H.  T.  Bledsoe  filed  a  mo- 
tion in  arrest  of  the  Jndgment.  which 
raised  tbe  question  wbetfaerthe  writ  of  at- 
tachment was  void  because  Issued  by  the 
Judge  of  tbe  city  court  of  Selma,  returnable 
at  the  next  term  of  tbe  circuit  court  of 
Marengo  county.  The  defendant  also 
moved  in  arrest  of  Judgment  on  the 
gronnd  that  tbere  was  no  notice  of  the 
levy  of  the  attachment  given  to  the  de- 
fendant as  required  by  the  statnte.  Both 
of  these  motions  were  overruled,  and  tbe 
defebdant  excepted  thereto.  This  appeal 
la  prosecuted  by  both  Bledsoe  Bros,  and 
Henry  T.  Bledsoe,  and  tbe  various  rulings 
of  tbe  lower  court  upon  tbe  motions  and 
In  rendering  Judgment  by  default  are  as- 
signed as  error. 

a.  B.  JobnatoD,  for  appdlante.  N.  H. 
R.  Dawaon  and  Jobn  C  Andenont  for  ap- 
pelleeB. 
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Walker,  J.  Tbe  writ  of  attachment  In 
this  case  was  Issued  by  the  Judge  of  the 
city  court  of  Selma,  and  was  made  re- 
turnable to  the  next  term  of  the  circuit 
court  of  Marengo  county.  Tbe  Jodge  of 
the  oltj  court  of  Selma  was,  by  the  terms 
of  tbe  act  creating  that  court,  and  of  the 
amendment  thereto,  clothed  with  "all  the 
powers  and  Jurisdiction  which  are  now, 
or  may  hereafter  be,  lawfully  exercised  by 
tbe  Judges  of  the  circuit  court  and  chan- 
cellors of  this  state,  Including  tbe  author- 
ity to  Issue  writs  of  tnjauctlon,  man- 
damutf,  certiorari,  prohibition,  oe  exeat, 
and  all  other  remedial  writs."  Acts  Ala. 
1876-76.  p.  886;  Acts  1876-77.  p.  266.  This 
court  has  held  that  the  langoage  Just 
quoted  confers  upon  the  Judge  of  tbe  city 
court  the  authority  to  Issue,  or  to  order 
the  Issue  of,  the  writs  referred  to,  returna- 
ble Into  any  court  of  the  state  having 
Jurisdiction  of  tbem.  East  &  West  R.  Co. 
V.  East  Tennessee.  V.  &  0.  B.  Co.,  76  Ala. 
^5.  Under  tbe  general  statute,  a  writ  ol 
attachment  may  be  Issued  by  any  Judge  of 
the  circuit  court,  returnable  to  any  coun- 
ty In  tbe  state.  Code  1886,  §  2931.  The 
writs  of  attachment  against  property 
whlcb  are  anthnrlsed  by  our  statutes  are 
remedial  writs,  within  the  meaning  of  tbe 
language  above  quoted.  The  plain  effect 
of  that  language  is  to  confer  upon  the 
Judge  of  the  city  court  of  Kelma  the  same 
authority  to  Issue  attachments  returna- 
ble to  any  county  in  tbe  state  as  Is  vested 
In  the  Judges  of  tbe  circuit  court. 

Before  the  levy  of  tbe  writ  of  attach- 
ment the  defendant  Henry  T.  Bledsoe  had 
filed  in  the  office  of  tbe  Judge  of  probate 
his  declaration  stating  and  describing  tbe 
personal  property  claimed  by  him  as  ex- 
empt, and  such  declaration  bad  been  duly 
recorded.  As  tbere  was  no  indorsement 
on  the  process  that  tbere  bad  been  a  waiv- 
er of  exemptions  as  to  personalty,  tbe 
property  embraced  In  the  declaration  was 
not  subject  to  levy,  unless  the  claim  of 
exemptions  was  contested.  Code,  S  2510; 
Tonsmere  v.  Buckland,  88  Ala.  312,  6 
South.  Bep.  904.  Wben  a  contest  has  been 
Instituted  In  the  mode  prescrlt»ed  by  sec- 
tion 2520  of  tbe  Code,  the  officer  holding 
tbe  process  shall  proceed  to  make  a  levy, 
and  within  three  days  thereafter  shall 
notify  tbe  defendant  In  writing '  of  tbe 
same.  Tbe  last  clause,  of  this  se»tion 
seems  to  require  the  officer  to  notify  the 
defendant  of  the  levy  only,  and  not  of  the 
contest;  but  section  2622  speaks  of  the 
service  of  notice  of  contest  in  such  a  way 
as  to  Indicate  that  tbe  service  of  such  no- 
tice Is  required  In  any  contest  of  a  claim  of 
exemption  to  personal  property.  It 
seems  to  have  been  the  Intention  of  the 
legislature  that  the  written  notice  to  tbe 
defendant  of  the  levy  of  process  upon 
property  which  he  bad  already  claimed  as 
exempt  should  also  operate  as  notice  to  btra 
of  tbe  Institution  of  a  contest  of  bis  claim 
of  exemptions.  Provision  Is  also  made 
elsewhere  tor  notice  to  the  delendant  In 
allcaHeR  of  thelevy of awritolattacbment. 
Code,  S  2087.  Whether  or  not  the  contest 
Itself  should  be  mentioned  In  the  written 
notice  to  the  defendant.  It  Is  plain  that  he 
is  not  put  to  bis  defense  of  bis  claim  of 
exemptions  against  process  snbsequentiy 
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Id8ued  ODtil  be  baa  been  notlfled  in  writing 
of  the  levy  of  bucIj  proceRB.  A  person  who 
has  duly  filed  hie  declnration  clalmlDg 
pRrsona)  property  as  exempt  bpfore  the 
levy  of  procesH  upon  It  Ib  entitled  tu  treat 
the  flllfiK  of  Buch  declaration  as  a  protec- 
tion of  the  property  therein  described 
efcalnst  process  upon  which  the  fact  of  a 
wulverof  exemption  Is  not  Indorsed,  antll. 
In  the  mode  prescribed  In  the  atatnte,  he  iH 
broDKht  Into  court  to  defend  a  contest  of 
hia  claim  of  exemption.  He  la  made  a 
party  to  the  contest  by  the  service  of 
written  notice  of  the  levy  of  the  process. 
The  service  ol  anch  notice  la  the  mode 
prescribed  by  the  statute  of  cltlDfi:  the  de- 
fendant to  appear  and  support  his  claim 
of  exemption.  The  provision  for  jirlving 
him  notice  la  what  aecores  to  him  the 
opportunity  to  t)e  heard  upon  the  ques- 
tion of  the  validity  of  his  claim.  Some 
such  provision  for  notice  to  the  defendant 
is  necessary  to  give  the  statutory  pro- 
ceeding for  a  contest  In  Buch  a  case  the 
character  of  dne  process  of  law.  Betnn- 
court  V.  Eberlin,  71  Ala.  461.  At  any  rate, 
the  requirement  that  notice  shall  he  given 
Is  one  not  to  be  disregarded.  In  the  pres- 
ent cose  the  plaintiffs  made  the  affidavit 
and  bond  for  a  contest  In  the  mode  pre- 
scribed by  section  2620  of  tfaeCode,  and  the 
writ  of  attachment  was  levied  on  Febrn- 
ary  17, 1890.  Butthere  Is  nothing  to  show 
that  the  defendants  were  notified  in 
writing  of  the  levy,  or  that  they  hod  any 
actual  notice  thereof.  The  notice  to  the 
defendant  H.  T.  Bledsoe  to  file  an  Inven- 
tory makes  no  mention  of  tne  writ  of  at- 
tachment, and  does  not  state  that  any 
mvcess  had  betn  levied.  On  September 
23, 1890,  he  waived  his  right  to  such  notice 
by  appearing  and  filing  his  Inventory. 
He  was  not  In  defanlt  up  to  that  time, 
because  he  had  not  been  served  with  the 
atatutory  notice  ot  the  levy,  and  had  dune 
nothing  to  walveaucb  notice.  Prior  to  hla 
voluntsry  appearance  the  steps  had  not 
been  taken  to  entitle  the  plaintiffs  to  a 
Judgment  on  the  contest,  the  contestee 
not  having  been  brought  Into  court  by 
the  service  of  notice  of  the  levy,  wlilch  Is 
required  by  the  plain  language  of  the 
Htatute.  Code,  §  2520;  Fears  v.  Thomp- 
son. 82  Ala.  294,  2  South.  Rep.  719;  Hutch- 
eaon  v.  Powell,  (Ala.)  9  South.  Bep.  170. 
On  the  plaintlir'a  written  demand,  a  de- 
fendant who  has  been  made  a  party  to  a 
contest  of  his  claim  of  exemption  Is  re- 
quired, under  the  penalty  of  having  a  judg- 
ment by  default  rendered  against  him  In 
the  contest,  to  file  an  Inventory  of  his 
personal  property.  Code,  §  %26.  Ttut  a 
notice  merely  to  file  snch  Inventory  Is  In- 
siifflclent  to  hupply  the  want  of  the  notice 
which  Is  required  to  make  the  defendant 
a  party  to  the  contest.  The  law  Informs 
him  that  nntll  he  has  received  written  no- 
tice of  the  levy  ot  process  he  Is  not  called 
upon  to  defend  a  contest  of  hla  previously 
filed  declaration  and  claim  of  exemption, 
and  until  he  has  received  such  notice  hecan 
safely  Ignore  the  plaintiff's  proceedings, so 
far  as  they  purport  to  affect  property  al- 
ready claimed  asexempt.  Dntil  thedefend- 
ant  became  a  party  to  the  contest,  he  voas 
not  bound  to  comply  with  the  plalntltti^ 


written  demand  for  an  Inventory.  He 
did  not  become  a  party  to  the  contest  un- 
til his  voluntary  appearance  therein  at 
the  September  .term  of  the  circuit  court. 
He  filed  the  Inventory  on  the  day  of  his 
voluntary  appearance.  The  trial  court 
erred  In  striking  the  Inventory  from  the 
files  on  the  ground  that  It  had  not  been 
filed  within  the  first  three  days  of  the 
previous  term.  The  defendant  bad  not 
then  been  pat  In  the  position  to  be  bound 
by  the  plalntllfa'  demand.  When  he  vol- 
untarily appeared  he  waH  not  In  default 
In  auy  way,  and  It  was  Incumbent  on  the 
plalntins  to  tender  an  Issue  on  the  claim. 
It  was  error  to  render  Judgment  by  de- 
fault thereon  against  the  defendant,  be- 
cause he  waa  nut  then  In  default,  as  he 
had  not  been  made  a  party  to  the  coutest 
In  the  mode  preecril>ed  by  the  statute. 
He  had  done  nothing  to  relieve  the  plaln- 
titta  of  the  duty  of  tendering  an  Issue  on 
the  claim  of  exemptions.  An  Issue  should 
have  been  formed  and  tried  as  directed  by 
the  statute.   Code,  S  2626. 

If  there  baa  been  a  waiver  of  exemption 
as  to  the  kind  of  property  on  which  the 
levy  In  sought  to  be  made,  the  Indorse- 
ment of  that  fact  on  the  process  Is  a  pre- 
requisite to  the  right  to  make  the  levy. 
Code,  S  S&IO.  II  there  has  been  no  such 
waiver,  and  the  right  to  make  the  levy 
iB  based  upon  the  instltntlon  of  a  contest 
In  tlte  mode  provided  by  section  2520  of 
the  Code,  there  lf>  no  requirement  that  the 
facta  of  such  conte«it  shall  be  Indorsed  on 
the  process.  The  defendant  H.  T.  Bledsoe, 
In  hlfl  plea  In  abatement,  and  In  bis  mo- 
tion to  dismiss  the  levy  of  the  attach- 
ment, seems  to  have  erroneously  assumed 
that  the  statute  requires  the  tact  of  con- 
test to  be  indorsed  on  the  process.  No 
anch  Indorsement  waa  required,  and  the 
abfleoce  thereof  did  not  affect  the  validity 
of  the  levy.  The  indorsement  made  by 
the  plaintiffs  upon  the  writ  at  the  time  of 
the  trial  was  useless  and  Ineffectual.  No 
Injury  resulted  therefrom  to  the  appel- 
lant. The  appellant's  plea  In  abatement, 
and  his  motion  to  dismiss  the  levy  of  the 
attachment,  were  both  put  upon  the  un- 
tenable ground  that  there  should  have 
been  an  Indorsement  on  the  writ -of  the 
fact  that  the  claim  of  exemptloua  was 
contested;  and  for  this  reason  both  the 
plea  and  the  motion  were  properly  reject- 
ed. After  these  objections  were  disposed 
of,  the  appellant  Interposed  a  pleu  In  bar 
to  the  complaint,  witbout  suggesting  the 
objection tliathe had  not  been  served  with 
written  notice  of  the  levy  of  the  attach- 
ment. He  thereby  waived  the  right  to 
such  notice,  and  a  personal  Judgment  could 
then  be  rendered  against  him,  though  he 
had  not  been  served  with  any  legal  pro- 
cess at  all.  After  a  voluntary  appearance, 
and  the  rendition  of  a  personal  Judgment 
thereon,  the  objection  because  uf  the  fall- 
are  to  give  written  notice  ol  the  leVy  of 
the  writ  of  attachment  waa  ton  late. 
That  objection  was  cured  by  the  volunta- 
ry appearance  of  the  defendant.  So  lar 
as  the  proceeding  In  the  main  case  was 
concerned,  we  have  discovered  no  error 
prejudicial  to  the  appellant.  The  Judg- 
ment in  tbat  branch  ol  the  case  Is  af- 
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firmed.  For  the  reoBon  above  stated  the 
judKment  rendered  on  the  contest  of  the 
claim  of  exemptions  Is  reversed,  and  4:bat 
case  Is  remanded. 

(M  Alfc  sn>   

Gafford  t.  Lofton. 
(Su|>rem«  Cburt  of  AJ/ahama.  Ju.  14, 180^) 

CBATTBL    BfOHTOAGBS  — ABBIONMBNT  — RiQHTS  OV 
ASSIONBB. 

Where  a  mortgage '  of  personal  prtmert?, 
and  the  note  thereby  secured,  are  embodied  In 
the  same  instrument,  an  assignment  Indorsed 
thereon,  and  signed  by  the  mortfragee,  convoys 
to  the  assignee  the  legal  title  to  the  mortgaged 
property,  and  the  assignee  may  sue  for  its  recov- 
ery in  his  own  name. 

Appeal  from  circuit  court.  Covington 
county;  John  P.  Hubbabd,  .Tndfce. 

Detinue  by  K.  H.  Oafford  against  W.  C. 
Lofton.  jQdffment  for  defendant.  Plain- 
tiff appeals.  Reversed  and  remanded. 

J,  i\  Jonea,  for  appellant. 

Walker.  J.  The  plalntlD  claimed  the 
pemonal  property  sued  for  under  a  mort- 
gage executed  by  the  ripfendant  to  one 
Jtosenfleld.  The  defendant's  promissory 
note,  aad  tbe  mortgage  to  aeeare  Its  pay- 
ment, were  embodied  In  one  Instrument. 
The  mortgagee  wrote  and  signed  the 
trannfer  on  the  back  of  the  Instrument. 
The  trial  court  held  that,  under  the  trans- 
fer to  the  plaintiff,  he  had  no  title  to  the 
property  sued  for,  and  that  he  could  nut 
recover  Id  this  action.  Evidence  of  the 
murtKBKe>and  of  the  traoafer  thereof,  was 
excluded.  This  ruling  was  erroneons.  Ad 
assignment  indorsed  and  signed  by  the 
mortgagee  upon  a  mortgage  of  persoual 
property  conveys  the  legol  title  to  the 
mortgaged  property,  and  the  assignee  can 
sue  in  his  own  name  to  recover  poeseaslou 
thereof.  Graham  v.  Newman,  21  Ala.  497 ; 
Tlson  V.  Association,  67  Ala.  S23.  The  one 
Instrument  contalDlnK  both  the  note  and 
the  mortgage,  the  transfer  carried  the 
mortgagee's  entire  interest.  Buell  v.  Un- 
derwood, fid  Ala.  2S5.  The  nKSlgnment  con- 
ferred upon  the  assignee  the  same  right 
which  the  mortgagee  had  bad  to  main- 
tain detinue  for  the  recovery  of  the  per- 
sonal pror  Tty  conveyed  by  the  mort- 
gage, thouich  there  had  been  no  forpcloH- 
nre.  2  Brick.  Dig.  p.  252,  §  S3.  No  other 
question  is  presented  for  review.  Re- 
versed and  remanded. 


(H  Ala.  80) 

Scott  v.  State. 
{Supreme  Court  of  Aldbamct.  Jan.  14, 169S.) 
Cabktixs  WsAroifs— Evidbxcb— STaiKiNG  Gauss 

VKOU  DOCSBT, 

1.  On  a  trial  for  carrying  a  concealed  pistoL 
it  appeared  from  the  undisputed  evidence  that 
defendant,  with  his  hands  In  bis  pockets,  rubbed 
up  against  an  officer  several  times,  whereupon 
the  officer  and  another  caught  defendant's  hands, 
and,  on  taking  them  oat  lU  his  pockets,  discov- 
erea  aooooealed  plstoL  Beld,  that  such  evidence 
was  sufficient  to  Justify  a  conviction.  Ctaastang 
V.  State,  8  South.  Rep.  SOI,  88  Ala.  29,  followed. 

3.  Crim.  Code,  $  4887,  which  provides  that 
after  a  capiat  has  issued  for  two  terms,  and  re- 
turned, "Not  found, "  the  solicitor  n:ay,  by  leave 
of  court,  withdraw  and  file  the  Indictment,  with 
leave  to  reinatate  the  huqs  when  the  ends  of  Jus- 


tice require  It,  Is  not  mandatory,  and  the  cause 
may  remain  on  the  dooicet  If  advisable,  and  the 
failure  of  the  clerk  to  Issna  prooess  did  not  m- 
erate  a  discontiiiuanoe,  of  wnu^  defendant  coiud 
take  advantage. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arbinoton,  Judge. 

Indictment  against  Aleck  Scott  for  car- 
rying a  concealed  pistol.  Verdict  of  guilty, 
and  judgment  tbnreon.  Defendant  ap- 
peals. Affirmed. 

Wm.  L.  Martin,  Atty.  Gen.,  for  tbe  State. 

Coleman,  J.  At  the  October  term.  1886, 
tbe  defendant  was  Indicted  for  the  of- 
fense uf  carrying  a  concealed  pistol.  He 
was  arrested  In  Jefferson  county,  of  this 
state,  iD  tbe  month  of  July,  1891,  and,  la 
default  of  ball,  tbe  staeiitf  of  that  county 
committed  blm  to  Jail.  Upon  the  order  of 
the  Judge  of  the  city  court  of  Montgomery 
he  was  removed  to  the  jail  of  the  county 
of  Montgomery,  and  there  held  until  put 
upon  bis  trial  for  the  offense  for  which  he 
was  Indicted.  Tbe  defendant  moved  to 
strike  the  cause  from  the  docket,  upon  tbe 
ground  "that  the  cause  was  commenced 
at  tbe  October  term,  1886,  and  a  capiaa 
was  regularly  Issued,  and  returned,  *Not 
found;'  and  that  nothing  further  was 
done  In  said  cause  until  the  5tb  day  of  Sep- 
tember, 1890,  when  an  a7/as  capias  was  is- 
sued, and  said  caplaa  was  executed  by  ar> 
resting  the  defendant,"  etc.;  and  "that 
said  cause  baa  been  discontinued. "  Tbe 
motion  was  overruled,  and  the  defendant 
put  upon  trial  upon  tbe  plea  of  not  guilty. 
When  the  evidence  was  introduced  and 
closed,  tbe  court  charged  tbe  jury,  If  tbey 
believed  the  evidence,  to  find  tbe  defend- 
ant guilty. 

Alter  a  capias  has  issued  fur  two  terms, 
aud  returned.  "Not  found,"  tbe  solicitor 
may,  by  leave  of  the  court,  withdraw  and 
file  the  Indictment,  with  leave  to  relUHtate 
the  same  when  the  ends  of  Justice  require 
such  reinstatement.  Crim.  Code,  §  4387. 
This  provision  Is  not  mandatory,  and,  if 
deemed  advisalile,  the  cause  may  remain 
on  the  docket.  The  mere  failure  of  the 
clerk  In  tbe  performance  of  his  ministerial 
duty  to  Issue  process  will  not  operate  a 
discontinuance,  ol  which  the  defendaDtcau 
take  advaDtage.  This  rule  was  declared 
as  early  as  the  case  of  State  v.  Driukard, 
20  Ala.  IS. 

The  evidence  shows  that  "an  officer, 
with  a  wurrant  for  the  arrest  of  another 
person,  went  out  where  Che  detondaut 
lived  In  search  of  the  person  named  In  tbe 
warrant,  and,  while  In  search  of  blm,  tbe 
defendant,  with  bis  bands  in  his  pocket, 
rubbed  up  against  tbe  officer  several 
times;  whereupon  the  officer,  with  the  as- 
sistance of  another,  caught  the  deiend- 
ant's  hands,  aud  took  them  out  of  his 
pockets,  and  that  he  had  a  pistol  In  the 
pocket,  which  was  concealed."  This  evi- 
dence was  not  disputed.  Tenne  having 
been  proven,  and  the  time  when  this  oe- 
cun-ed,  there  was  no  error  In  giving  the 
general  charge.  The  principles  Involved 
are  the  same  as  those  declared  In  the  case 
ofChaetang  v.  State,  83  Ala.  29,  8  Houtb. 
Bep.  304.  and  Bowdon  v.  State,  81  Ala.  SI, 
8  South.  Bep.  694.  Affirmed. 
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Bibb  v.  State. 


(Supreme  Court  cf  Alabama.  Jan.  9S,  188S.) 

Cbimbs  or  Wina— CoBKOiOH  bt  JSubbahd. 

On  trial  of  a  woman  for  a  morder  shown 
to  bare  been  committed  by  herself  and  hnsband, 
the  ooart  properly  charged  that  the  Jory  ^ald 
conalder  defendant  a  feme  toU,  and  properly  re* 
fused  to  oharfe  that,  unless  defendant  acted  wilt- 
Infily,  she  should  be  acquitted,  the  presumption 
that  the  wife  acted  under  the  ooerdon  of  the 
husband  not  being  allowable  in  oases  of  homicide. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Abbinoton,  Jndffe. 

Judy  Bibb  waa  convicted  ot  marder. 
and  appealH.  Affirmed. 

Defendant  waa  Bentenced  to  the  peniten- 
tiary fur  lite.  The  state  Introduced  evi- 
dence trading  to  prove  that,  before  tbe 
finding  of  the  Indictment  In  tbls  cose,  one 
Ed.  tstarke  was  killed  by  defendunt  and 
her  hnsband,  Joe  Bibb,  by  cutting  him 
with  an  axe,  as  waa  alleged  in  the  Indict- 
ment;  that  defendant  held  Starke  from 
behind  bla  back,  holding  bin  arms  down, 
while  her  husband  eat  him  In  the  head 
with  tbe  axe:  and  that,  while  the  killing 
waa  being  done,  Joe  Bibb  was  heard  to 
say:  "Hold  him  up, God  damn  It;  hold 
him  up."  This  la  all  the  evidence,  as  set 
out  in  the  bill  ot  exceptions.  Tbe  court, 
among  other  thlnga,  gave  the  Jury  the 
charge  copied  In  tbe  opinion,  and  to  the 
giving  ot  which  d<^endant  excepted,  and 
she  also  excepted  to  tbe  court's  rriusal  to 
give  the  following  charge:  *'OnlesB  the 
jury  believe  that  defendantacted  willingly 
and  voluntarily,  they  must  acquit  her.'* 

B.  C.  Tamer  and  Gordon  McDooald,  for 
apiiellanta.  (Via.  L.  Mux^n^  Atty,  Qen., 
tor  tbe  State. 

C1.0PTOM,  J.  On  the  trial  of  defendant 
for  morder,  the  court  Instructed  the  Jury: 
"In  the  trial  ol  this  ease  on  the  Isiine  of 
guilty  or  not  gnllty,  the  Jury  sbnuld  not 
consider  the  defendant  as  otherwise  than 
at  a  Ame  sole.*'  There  Is  no  error  la 
tfalscbarge.  The  preanraptlon  of  the  com- 
mon law,  that  when  the  wife  acts  with 
her  hnsband  In  tbe  commission  ot  a  crime 
she  acta  nnder  bis coATclou,  and  consequent- 
ly without  gulll7  intent,  Is  not  allowed  in 
all  otteuses.  In  the  administration  ot  the 
criminal  law.  "  It  may  not  be  positively 
aettled,''a8has  been  well  observed,"  where 
the  line  of  separation  Is,  but  tor  certain 
crimes  the  wife  Is  responsible,  although 
committed  under  the  compulsion  other  hns- 
band." 1  Benn.  ft  H.  Lead.  Crim.  Cos.  85. 
The  exeeptUms  Ingrafted  on  the  general 
rule  are  baaed  on  tbe  nature,  grade,  and 
helnousness  ot  the  felony.  Among  these  is 
murder.  The  rule  that  the  law  holds  tbe 
wife  anawerable  tor  murder,  though  com- 
mitted in  the  presence  of  or  In  company 
with  her  husband,  without  any  presump- 
tion that  she  acted  under  bis  coercion, 
and  thatahe  la  punishable  as  much  as  If 
sole.  Is  anstalned  by  the  great  weight  of 
authoHty.  1  Hale,  P.  G.  45;  1  Hawk.  P. 
O.  4;  1  Cooley,  B).  Comm.  444;  1  Blsh. 
CrIm.  Law,  $8^1;  14  Amer.  ft  Eng.  Enc. 
Law,  649.  On  tbe  same  principles,  the 
charge  asked  by  defendant  was  properly 
refused.  Affirmed. 


(Aia. 
O  Ala.  »M) 
Adams  t.  Caubron  et  al. 


{Supreme  Oowrt  <xf  Alabama.  Jan.  96, 1892. ) 

BTATOTB  or  LUUTATIOBS— ESTOPPBL  TO  Fmad. 

Wliere  tbe  payee  of  a  note  asks  the  maker 
to  renew  the  oon  tract,  and  he  replies  that  itwonld 
never  run  oat  of  date,  his  personal  lepresenta- 
ttvee,  in  an  aoUon  on  the  note  after  his  death, 
are  not  estopped  from  pleading  tbaatatateot  lim- 
itations. 

Appeul  from  chancery  (onrt,  Jackson 
county:  Thomas Cobss,  Chancellor. 

Action  by  J.  B.  Adams,  administrator, 
against  Mary  J.  Cameron  and  others. 
Judgment  for  defendants.  PlalntSU  ap- 
peals. Affirmed. 

On  the  final  submlaRlon  ot  tbe  cause  tbe 
chancellor  rendered  his  decree  dismiaslng 
the  bill,  holding  that  there  was  uo  trust 
relation;  that  the  Indebtedness  was  a 
simple  contract  debt;  and  tbat  the  action 
was  barred  by  the  statute  of  limitations. 

Ww.  L.  MarUa,  tor  appellant. 

Stone,  0.  J.  Tbe  object  ot  this  suit  Is 
tu  collect  a  bill  single,  or  note  under  seal, 
execute<l  September  23,  1861,  by  Daniel 
Cameron,  by  which  he  promised  to  pay 
Martha  Cameron  9600,  one  day  after  date. 
In  November,  1862,  there  was  a  payment 
made  on  tbe  note  ot  f  148,  which  Is  not  de- 
nied by  either  party.  In  1884,  Daniel  Cam- 
eron died  leaving  property,  real  and  per- 
Bonal,— 'the  real  estate  being  in  excess  o( 
160  acres,  and  worth,  probably,  more 
than  9*2,000;  personal  estate  worth  some 
9300.  He  died  Intestate.  leaving  a  widow 
and  several  children.  No  administration 
was  had  on  tbe  estate,  but  the  widow 
and  children  continued  to  use  and  occupy 
the  homestead  and  effects.  Daniel  and 
Martha  Camerim  were  brother  and  sister, 
and  lived  very  near  each  other.  Tbe  bill 
In  the  present  case  was  filed  September  16. 
1S86,  by  Martha  Cameron,  She  bos  since 
died,  and  thesultlsnowlo  the  name  of  h« 
administrator.  The  widow  and  heirs  at 
law— children— ot  Daniel  Cameron  are 
made  detendants.  Tbe  object  ot  the  bill 
Is  to  enforce  payment  of  the  bill  single  out 
ot  the  estate  left  by  Daniel  Cameron. 
Among  other  defenses,  the  statute  ot  limit- 
ations ot  10  years  Is  pleaded,  thatbelngonr 
statutory  limitation  on  such  cause  of  ac- 
tion. Code  1886, S  2614.  Totoreetallthede- 
fense  of  lOyears* limitation, the  blUcharges 
that  Daniel  Cameron  made  payments  on 
Bald  sealed  note  during  each  ot  the  years 
186d  or  1870, 1876, 1876,1877, 1878,  1878,  and 
1888.  These  oUeged  payments  were  very 
small,  never  In  excess  ol  92  in  any  one 
year,  and  sometlmep  as  low  as  25  cents. 
It,  however,  they  were  made  as  payments 
on  the  note,  and,  in  each  case,  before  the 
bar  was  complete,  the  statute  Is  no  bar 
to  the  recovery.  Code,  §  2628.  The  cui- 
Bwers  deny  that  any  of  these  alleged  pay- 
ments were  made,  except  the  one  lu  18^ 
24  years  before  this  salt  was  commenced. 
The  note  Is  made  an  exhibit  to  the  bill 
and  purports  to  have  two  credits  upon  It, 
—one  of  9148.  dated  November,  1862;  and 
the  other  ot  26  cents,  dated  In  March,  1883. 
A  great  deal  ot  oral  testimony  was  taken 
on  each  side.  Some  of  It  was  Illegal,  ond 
property  objected  to  on  that  account.  In 
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forming  oar  oonclatrions  ve  have  disre- 
sardMl  all  such  ttNttmony,  but  consider 
It  annecesBiiry  to  specify  It,  We  think  the 
teetlmuny  falls  to  show  that  any  of  the 
email  sums  of  money  which  Daniel  Camer- 
on let  his  sister  have  after  1862  were  in- 
tended or,  in  faet.  were  payments  on  the 
hill  single.  We  ther^ore  hold  that  the 
piiiDH  facte  bar  Is  not  obviated  by  that 
line  of  proof. 

It  Is  contended.  In  the  second  place, 
that  the  real  relation  between  Daniel 
Oameron  and  his  sister  was  not  that  of 
debtor  and  creditor,  but  of  voluntary  tms* 
tee  and  ceatat  que  truHt.  ytneent  t.  Rog- 
ers, 80  Ala.  471.  and  Whetstone  Whet- 
stone, 76  Ala.  493,  are  relied  un  In  support 
of  this  contention.  We  find  nothing  in 
the  record  to  sostaln  this  view.  The  facts 
show  only  a  plain  case  of  debtor  and 
creditor.  There  Is  some  testimony  tend- 
ing to  show  that,  before  the  10  years  ex- 

Slred  after  the  execntlon  of  the  bill  single, 
[artha  Cameron  asked  her  brother  to  re- 
new the  contract,  and  that  he  replied  It 
would  never  run  oat  of  date.  It  le  con- 
tended for  appellant  that  this  estops  a [>• 
pellees  from  !□  terposlng  the  defense  of  the 
statute  of  limitations.  There  are  several 
ansners  to  this.  It  was  only  a  promise 
not  to  plead  the  statute  uf  limitations, 
and  the  statute  runs  against  thatpromiee 
as  well  as  against  the  bill  single  Itself. 
W«  think  It  wonld  Inaugurate  a  very  haz- 
ardous, it  not  inJurlouH,  practice,  If  we 
were  to  saactlon  this  new  and  wide  de- 
parture from  the  policy  which  dictated 
the  statute  of  limitations.  A  second  rea- 
son :  Whether  or  not  the  statute  of  limit- 
aUona  would  run  was  a  question  of  law. 
Against  such  mietakes,  as  a  rale,  there  Is 
no  redress  in  any  court.  Clark  v.  Hart, 
57  Ala.  800;  1  Amer.  &  Eng.  Enc.  Law, 
3S4;  2  Pom.  Eq.  §  842.  So,  on  this  aspect 
of  the  case,  appellant  la  In  this  dilemma : 
If  we  treat  the  statement  as  a  promise,  it 
le  barred  by  the  statute  of  limitations;  U 
we  r^ard  it  as  an  assertion,  It  was  a 
mistake  of  law,  and  not  a  ground  of  re- 
eoveiT.  AfBrmed. 

<M  Ala.  m>   

McAdout  t.  LotinviLLB  ft  N.  R.  Co. 
(Aipreme  Court  cfAMbaima.  Jan.  87, 18BS.) 

NwiLiGBiTT  Killing  — Recotbrt  bt  Fessonai, 
Bepbbsbntativb — Measukb  or  DAVAOBa. 
1.  Under  Code,  $  SoSl,  which  provides  that 
In  certain  cases  a  master  is  liable  for  the  death 
of  a  servant,  and  that  the  damages  sball  be  dla- 
tribnted  according  to  the  statate  of  distribution, 
the  measare  of  damages,  where  the  heirs  are  Id 
BO  relaUcHi  of  dependence  on  deceased  for  sup- 
port, la  BUOh  sum  as,  with  legal  interest  during 
the  period  of  hla  expectancy  of  life,  wonld  pro- 
duce at  the  expiration  of  such  period  a  sum  eciual 
to  the  accumulations  of  his  earnings  for  the  same 
period,  estimated  oa  the  basis  of  his  health, 
ability,  habits  of  sobriety,  industry,  economy, 
gross  eamiugs,  and  expendlturest 

a.  Where  a  swltuhman,  20  years  dd,  unmar- 
rlod,  healthy,  sober,  industrious,  and  economical, 
earning  Ci.  90  per  day,  whose  expectancy  of  life 
Is  40  years,  is  negligently  killea  hy  a  railroad 
company,  and  the  daXa  from  wbioh  to  ascertain 
his  net  eamlngB  are  very  meager,  a  verdict  of 
•0,890,  which  will  prodaoe  at  the  Md  of  40  yeura 
a  sum  equal  to  f  onr  ttmes  the  amoimt  of  Ms  prob- 
able net  earniass  ftw  that  pwiod,  Is  eaoeaaiva. 


ft  K.  B.  CO.  507 


Appeal  from  dty  court  of  Birmingham; 
H.  A.  Sbabpb,  Judge. 

Action  by  M.  J.  McAdory,  administra- 
tor of  William  E.  Bee  vera,  against  the 
Loul8vllIe&  Nashville  Kallroad  Company, 
forthenegligeut  killing  of  plaintiff's  intes- 
tate. Verdict  and  judgment  for  plaintiff. 
New  trial  granted.  Plaintiff  appeals.  Af- 
firmed. 

Plaintiff's  Intestate  was  a  switchman 
In  the  service  of  the  defendant  at  the  time 
of  the  accident  which  resulted  in  his 
death.  Theeonrt  granted  a  new  trial  on 
the  ground  that  the  verdict,  as  assessed 
by  the  Jury,  was  excessive.  The  evidence 
bearing  on  the  measure  of  damages  was 
undisputed,  and  It  was  substantially  as 
follows:  About  two  yeara  before  he  was 
killed,  plaintiff's  Intestate,  then  between 
ISandlO  years  of  age,  left  his  father's  farm 
In  Georgia,  with  a  scanty  supply  of  cloth- 
ing, to  go  out  Into  the  world  for  himself. 
Prior  to  that  time  he  was  healthy,  strong, 
sober,  IndnatrlouB.  and  economical.  He 
went  first  to  hiB  uncle's  In  Atlanta. 
There  we  have  no  account  of  him.  Sixteen 
months  before  his  death  be  came  to  Bir- 
mingham,wherebls  cousin  wasat  workfor 
one  of  the  railroads.  He  did  not  secure 
employment  for  about  three  months,  dur- 
ing which  time  his  couRln  paid  his  board, 
at  920  per  month,  and  advanced  him 
money  for  expenaes,  making  in  all  f  71.  At 
the  expiration  of  that  time  Intestate  se- 
cured employment  with  defendant  for 
watching  a  etreet  crossing,  at  930  per 
month.  He  was  subsequently  promoted 
to  watch  another  crosstnai  at  $15  per 
month,  and  a  short  time  before  bis  death 
was  again  promoted  to  be  a  switchman, 
at  a  salary  of  906J|f  per  month.  During 
the  time  he  worked  as  switchman  he  lost 
no  time  from  any  cause,  and  during  the 
whole  time  of  his  employment  he  was  ab- 
sent from  work  only  two  days.  His  fore- 
man and  several  other  witnesses  testified 
that  he  was  able  and  willing  to  work, 
and  performed  all  his  duties  well.  He  was 
of  rather  slight  physique,  though  he  was 
strong  and  healthy.  He  was  never 
known  to  drink  Intoxicating  liquor,  and 
spent  neither  time  nor  money  foolishly. 
His  landlady  testified  othim  In  the  highest 
terms, saying  he  was  notUke  other  young 
men,  but.  when  oft  duty,  spent  his  time 
reading  and  Improving  himself.  During 
bis  life  In  Birmingham  he  corresponded 
with  his  father  and  sister.  B^ore  intes- 
tate had  begun  receiving  his  Increased 
salary  he  had  repaid  to  his  cousin  the  971 
borrowed,  then  he  sent  his  sister  910,  and 
at  the  time  of  his  death  had  an  abundant 
supply  of  good  clothes,  including  one  nice 
new  suit  that  cost  922.50.  He  had  a  bank 
deposit  of  925.  His  employer  owed  bim 
948.45,  and  his  landlady  found  on  his  per- 
son, and  turned  over  to  his  father.  91-90 
In  cash.  He  owed  nothing  whatever. 
He  was  paying,  at  the  time  of  bis  death, 
918  for  board  aad  lodging.  American 
tables  of  mortality  showed  expectation  of 
life  to  be  about  40  years.  From  these  facts 
the  court  below  uodertouk  to  calculate 
the  gross  amount  that  intestate  would 
probably  ha  velettat  the  end  of  hla  expect- 
ancy ol  llle,  and  discounted  that  aum  for 
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39  years  at  8  per  cent.,  arrlrinflr  at  the 
Barn  ur  93.800, 

Bowumn  A  Harsh,  for  appeltaot.  Bew- 
ttt.  Walker  4t  Porter^  for  appellee. 

Clopton,  J.  Under  the  atatate,  which 
entitles  the  personal  repreaentatlve  of  an 
employe,  whose  death  la  caused  by  the 
neKllgence  of  the  employer,  to  maintain 
an  action,  the  measare  of  recoverable 
damages,  established  by  thin  coart.  Is  the 
money  raloe  of  the  life.  The  recovery  la 
limited  to  actual  compeusation  (or  the 
pecuniary  loss  snllered  by  those  entitled 
to  Inherit  his  estate  according  to  the  atat- 
ute  of  dlstrlbatloD,  allowlDg  nothloK  for 
the  pain  w  hich  the  deceased  may  be  sup- 
posed to  have  suffered,  or  as  solace  to  the 

Srlet  of  surviving  relations.  James  v. 
allroad  Co.,  93  Ala.  281, 9  South.  Kep.  835. 
The  courts  have  encountered  great  diffi- 
culty In  establishing  a  clear  and  definite 
rnle  by  which  the  pecuniary  loss  may  be 
calculated  with  appropriate  accuracy,  ea- 
peclnlly  when  there  Is  no  8ta.tus  of  depend- 
ency. In  Railroad  Go.  v.  Orr,  91  Ala.  548, 
8  South.  Rep.  360,  It  Is  said:  "That  the 
jnry  may  have  proper  datalrom  which  a 
pecuniary  compensation  may  be  flxed.it 
Is  proper  to  admit  evidence  ol  the  ago, 
probable  duration  of  life,  habits  of  Indns- 
try,  means,  baslness,  earnings,  health, 
skill  of  the  deceased,  reasonable  future  ex- 
pectations; and  perhaps  there  are  other 
facts  which  should  exert  a  just  Influence 
In  determining  the  pevuniai?  damage  sus- 
tained," And  In  James  v.  Railroad  Co., 
supra,  referring  to  this  enumeration  of 
the  proper  datn,  the  court  says:  "All 
this  we  reaffirm,  and  add  that  net  Income 
and  habits  of  economy  should  enter  Into 
the  account  as  factors— important  fac- 
tors—in  the  ascertainment  of  accumulat- 
ing capacity.  This,  at  least,  seems  to  be 
the  proper  standard  by  which  to  measure 
the  damages."  These  are  mentioned  as 
circumstances  aud  considerations  to  be 
taken  Into  the  account  In  ascertaining  the 
accumulations  of  the  deceased  during  the 
probable  continuance  of  his  life  bad  he  not 
been  untimely  cut  off,  as  elements  of  the 
value  of  the  life  destroyed,  not  the  value 
itself.  In  Railroad  Co.  v.  Butter,  ftl  Pa. 
St.  885,  after  stating  that  the  proper 
measure  of  damages  ts  the  pecuniary  loss 
suffered  by  the  parties  entitled  to  the  sum 
recovered,  It  Is  observed:  "And  that  loss 
Is  what  the  deceased  would  have  proba- 
bly earned  by  his  Intellectual  or  bodily 
labor  In  his  business  or  profession  during 
the  residue  of  his  lire>tlme,  and  vhlch 
would  have  gone  for  the  benefit  of  his 
children,  taking  Into  consideration  his 
age,  ability,  and  disposition  to  labor,  and 
his  habits  of  living  and  expenditure," 
True,  this  language  Is  susceptible  of  the 
construction  that  the  sum  of  the  proba- 
ble future  accumulations  is  the  measure  of 
the  pecuniary  loss  suffered  by  the  surviv- 
ing next  of  kin;  bnt  we  do  not  suppose 
that  the  learned  Jnstlee  who  rendered  the 
opinion  Intended  to  be  understood  as  lay- 
ing down  the  rule  that  the  net  earnings 
during  the  period  of  the  expectancy  of  life 
constitute  the  absolute  measure  of  the 
present  pecuniary  value.  In  Railroad  Co. 


V.  Trammel],  (Ala.)  9  South.  Rep.  870,  the 
employe  annually  earned  .9S00,  alt  of 
which  he  expended  In  the  .support  of  his 
family,  eonBtetIng  of  hlmsidf  and  wife; 
and  the  probable  duration  of  his  life  was 
about  27  years.  The  court  below  gave 
Judgment  (or  92,500,  on  the  theory  that 
that  sum  would  annually  produce,  at  the 
legal  rate  of  Interest,  a  sum  equal  to  the 

fiortlon  of  his  annual  earning  expended 
n  the  support  of  his  wife.— 9200,  aa  found 
by  the  court.  This  was  held  to  be  wrong, 
and  the  Judgment  exceulre,  (or  the  rea- 
son that  the  wKe  would  receive  and  ex- 
pend all  she  would  have  gotten  had  her 
husband  lived,  and  still  have  at  the  end  o( 
his  probable  life-time  the  principal  of  the 
Judgment,  which  she  would  not  have  re- 
ceived at  all  but  for  bis  death.  It  is  said : 
"The  true  measure  of  damages  manireatly 
Is  that  which  gives  such  bum  as,  being  put 
to  Interest,  will  each  year,  by  taking  a 
part  of  the  principal  and  adding  It  to  the 
interest,  yield  $150.00,  this  being  the 
amount  which  the  court  ascertained  was 
annually  expended  In  the  support  of  the 
wife;  and  so  that  the  whole  remaining 
principal,  at  the  end  of  the  twenty -seventh 
year,  added  to  the  Interest  on  his  balance 
for  that  year,  will  equal  $150.00."  The 
principle  of  the  decision  Is  that  the  pecun- 
iary value  to  the  wife  of  the  husband's  life 
Is  thfit  sum  which  would  yield  her,  during 
its  probable  duration,  a  benefit  equal  to 
what  she  would  have  derived  from  Its 
continuance,  and  no  more.  In  that  case 
there  was  the  relation  of  dependence,  bnt 
no  net  earnings.  In  these  respects  it  dif- 
fers from  the  present  case.  When  there  Is 
dependency,  such  an  wife  or  child,  and  al- 
so net  earnings,  considerations  enter  into 
the  calculation  other  than  wfien  no  such 
relation  exists,  so  that  the  strict  rule 
therein  adopted  cannot  be  applied;  but 
the  principle  la  analogous. 

Whatever  may  be  tbn  Inherent  dlfflcalty 
of  esttmatlngthe  pecuniary  valneof  human 
life.  It  1b  Important  and  neceesaryt  In  view 
of  the  frequpnt  occurrence  of  cases  arising 
under  the  statute,  that  a  clearand  definite 
rule  be  established  for  the  ascertainment, 
with  reasonable  certainty,  of  the  pecun- 
iary value  of  the  life  destroyed;  so  clear 
and  definite,  1(  practicable,  that  Juries  will 
tn  capable  of  applying  It,  when  the  (acts 
o(  the  particular  case  are  shown.  The 
application  of  any  rule  will  be  attended 
with  more  or  less  uncertainty,  fur  lu  some 
respects  the  value  is  speculative.  The  pre- 
cise loss  cannot  be  calculated  with  exact 
accuracy.  The  net  income  which  tbe  de- 
ceased Is  earning  at  the  time  of  his  death 
may  not  have  been  continued  for  any  coo- 
stderuble  portion  of  the  expected  term  of 
life.  Sickness  or  accidental  Injuries  may 
Impair  tbe  accumulating  capacity,  and 
want  of  employment  may  diminish  his 
earnings;  while,  on  the  other  hand,  they 
may  be  Increased,  as  he  may  acquire  skill 
and  ability.  While  courts  and  Juries  an 
compelled  to  compute  from  reasonable 
probabilities,  mere  speculations  should  be 
discarded.  The  rule  should  be  so  formu- 
lated as  to  give  the  surviving  next  of  kin 
full  actual  compensation  for  the  pecuniary 
loss  suffered  by  them,  and  at  tbe  same 
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time  Dot  nndaly  oppress  the  defendant. 
The  present  caae  devolves  tbedqty  of  en- 
deavoring? to  formulate  a  rule  to  govern 
In  casefl  where  there  are  net  earnings,  and 
no  relation  of  dependence.  As  the  stat- 
atei  provideft  that  the  daroageii  recovered 
shall  be  distributed  according  to  the  stat- 
ate  of  dlntribatlnns,  they  should  be  cal- 
colated  in  reference  to  the  reasonable  ex- 
pectation of  benefit  for  the  continuance  of 
the  life.  Tbat  benefit  Is  the  estate  of  the 
person  killed,  bad  he  eurvlved,  consisting 
of  the  accnmnlations  by  his  labor  or  skill, 
not  Including  any  Income  derived  from 
property,  or  InTestments  or  employment 
of  capital.  In  computing  the  pecuniary 
loss,  the  first  term  or  unknown  quantity 
to  be  ascertained  Is  the  aggregate  amonnt 
of  the  net  earnings  at  the  end  of  the  ex- 
pected term  of  life,  estimated  on  the  basis 
of  his  health,  ability  to  labor,  habits  of 
sobriety,  industry,  and  economy,  groee 
annual  earnings  and  expenditures.  The 
sum  of  snch  Bccnmalations,  however,  Is 
not  the  measure  of  the  pecuniary  value  of 
the  life  at  the  timedeath  resnlted  from  the 
injury,  but  merely  constitutes  the  benefit 
which  his  distributees  would  have  received 
at  theexplration  of  the  period  of  probable 
duration,  bad  be  remained  living  till  then. 
The  objert  of  inquiry  is  the  value  at  the 
time  of  deacb  of  the  probable  future  ac- 
cumnlatlons  bad  the  person  not  been 
killed.  The  rule  that  the  aggregate 
amount  of  the  net  earnings  is  the  measure 
of  recovery,  gives,  presently,  to  the  next 
of  kin,  the  entire  benefit,  which  tbey  would 
not  have  been  entitled  to  and  would  not 
bave  received  nntil  the  expiration  of  the 
expected  term  of  Ufa.  In  this  ease,  the 
probable  duration  of  lite  twing  about  40 
years,  this  rule  would  enable  the  distrib- 
utees to  realize  the  entire  fruits  of  the  ac- 
cumulating capacity  40  years  before  they 
would  or  uould  have  realized  tbem  had  he 
lived;  giving  the  accruing  Interest  on  the 
damages  recovered  dnring  the  whole  pe- 
riod of  the  probable  dnratlon  of  life  In  ex- 
cess nt  the  actaal  pecuniary  loss  suffered 
by  them.  Considering  that  the  pecuniary 
value  of  the  life  Is  to  be  calculated  In  ref- 
erence to  the  reasonable  expectation  of 
advantage  from  Its  continuation,  and 
tbat,  bad  It  continued  for  the  period  of 
probable  duration,  the  distributees  would 
not  have  received  any  benefit  from  Its  con- 
tinuance antil  the  termination  of  that  pe- 
riod, a  rule  fixing  the  measure  of  damages 
at  such  Rom  as,  with  legal  interest  during 
the  period  of  the  expectancy  of  life  added, 
would  produce  at  its  expiration  a  sum 
equal  to  the  amount  of  the  net  earnings 
during' thesame  period, seems  to  be  found- 
ed on  reason  and  principle,  and  Just  to  all 
partlM.  By  this  rule  the  pecuniary  value 
of  the  life  Isapproxlmated  with  reasonable 
certainty,  ample  compensation  afforded 
to  the  surviving  next  of  kin,  and  the  pur- 
poses of  the  statute  fully  accomplisbed. 


■  Code  1880,  I  2591,  relative  to  iDjaries  suffered 
by  servants  tuowth  oegll^noe  of  the  master, 
IHTOvldes:  "If  snch  IdJoit  results  In  the  death  of 
the  servant  or  employe,  his  personal  represeata- 
tlve  is  entitled  to  m&lDtaln  an  action  therefor, 
and  the  damages  therefor  are  not  subject  to  the 
payment  ot  debts  or  liabilities,  but  shall  be  dia- 
tariDated  acoording  to  the  statnte  of  dlstri  bations. " 
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For  example,  if  the  probable  doratlon  of 
life  be  25  years, and  the  netearnlngs97,500, 
92,50(1,  with  let;al  interest  added,  would 
produce,  at  the  end  of  the  twenty-fifth 
year,  the  aggregate  amount  ot  the  net 
earnings;  consequently  that  sum  is  the 
pecuniary  value  of  the  life,  at  the  time  of 
its  destruction,  to  the  distributees.  This 
is  substantially  the  principle  on  which  the 
measure  of  damages  is  fixed  in  the  case  ot 
Bailway  Co.  v.  Cowser,  67  Tex.  293,  stated 
as  follows:  "Perhaps  the  nearest  measure 
of  damages  approximating  this  reasonable 
certainty  would  be  such  sum  as  would 
purchase  an  annuity,  H  sucb  security  was 
in  the  market,  equal  to  the  value  of  the 
peconlary  aid  which  the  plaintiff  would 
bave  derived  from  the  deceased, calculated 
upon  the  basis  of  all  the  facts  and  circuni- 
stances  of  the  particular  case,  reasonably 
accessible  in  evidence,  and  Including  the 
probable  duration  of  life,  as  shown  by  the 
approved  tables."  The  evidence  shows 
that  plaintiff's  Intestate  was  at  the  time 
of  his  death  between  SO  and  21  years  ot 
age.  He  was  unmarried,  healthy,  and  of 
sober,1ndnatr]ouB,  and  economical  habits; 
was  receiving  f2.20  per  day  as  wages; 
and  his  expectancy  ot  life  was  about  40 
years.  The  dnta  from  which  to  ascertain 
his  net  earnings  are  meager.  The  verdict 
of  the  Jury  was  for  f9.395.96.  We  pre- 
sume tbat  this  sam  was  intended  to  cover 
the  probable  amonnt  of  bis  net  earnings 
during  the  expectancy  of  lite.  Allowing 
that  he  worked  every  day,  inelndlng  Sun- 
days, and  received  92.20  for  each  day,  his 
annual  gross  earnings  would  have  been 
9803.  The  annual  Interest  on  the  amount 
of  the  verdict  is  9751.67,  whlcb,  added  to 
the  principal,  would  prodnce  at  the  end  of 
the  fortieth  year  93fl.4(t2.7&.— more  than 
fourtlme«i  thevalueof  the  estate  which  the 
deceased  would  have  accumulated  by  his 
labor  had  he  lived  the  40  years;  fourfold 
the  actual  pecuniary  loss  suffered  by  the 
next  of  kin.  It  Is  obvious  that  the  ver- 
dict goes  far  beyond  any  Just  rale  of  com- 
pensation, and  1^  BO  lareely  in  excess  of 
the  pecuniary  ralne  of  bis  life  to  those  en- 
titled to  Inherit  his  estate  as  to  render  It 
the  Imperative  duty  of  the  court  to  grant 
a  new  trial.  Rose  v.  Ballroad  Co.,  30 
Iowa,  246;  Railway  Co.  v.  Bayfield.  87 
Mich.  205;  Telfer  v.  Railroad  Co.,  30  N.J. 
Law.  188. 
Affirmed. 

(M  Als.  H) 

Jackson  v.  State. 

(Suprsnie  Court  ef  .Alabama.  Jan.  11^  1899.) 

Jonr— Cuii.HifaM— AssAuuF  with  Imtbs*  «o 
Kill— iHsxsvoTKnu. 
1.  A  trial  court,  on  being  informed  that  a 
juror  hod  been  oonrlcted  of  a  felony  and  had  not 
been  pardoned,  declined  to  ezolude  him  unless 
he  was  ciialieuged  for  that  cause.  Defendant 
thereupon  cballensttd  him  lorthat  cause,  and  the 
court  sustained  uie  challenge.  Beld,  that  de- 
fendant was  not  injured  by  the  ruling  of  the 
court,  as  the  ezoluslon  of  tbe  Juror  was  not 
oharaed  to  defendant  as  one  of  his  peremptory 
challenges. 

la.  Where,  In  a  oriminal  case,  the  court  re- 
fused to  exclude  oertafn  testimony  when  defend- 
ant first  objected  to  It,  and  thereafter  defendant 
objected  tu  theexclnsttm  of  such  testimony  by  the 
ooturt,  it  was  not  an  error  of  wliioh  defendant 
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could  oompWn  for  the  court  to  permit  the  testi- 
mony to  remain  befrare  tbe  Jitry. 

8.  At  a  trial  for  aasaolt  with  Intunt  to  mur- 
der. It  is  not  error  for  tbe  court  to  refuse  to 
chvge  that  a  "speolflc  Intent"  mast  be  shown, 
as  the  Intent  to  take  lUe  may  he  inferred  from 
the  character  of  the  assault,  tbe  use  of  a  deadly 
weapon,  and  the  attendant  oiroamstancea,  and  as 
such  charge  would  tend  to  mislead  the  Jury. 

i.  In  respect  to  defendaut's  rlffht  to  use  a 
deadly  weapon  In  resiatanoe  of  an  impending  as- 
sault, it  was  not  error  for  the  court  to  charge 
that,  "If  defendant  waa  aasanlted  1^  T.  with  a 
stlclr,  then  there  srme  for  their  oHUlderation 
two  propositions:  F-trsU  whether  defendant  as- 
saulted T.  in  beat  of  blood,  which  would  reduce 
the  offense  to  assault  and  battery;  and.  second, 
whether  defendant  assaulted  T.  with  xateai  to 
take  his  life,  with  malice,  and,  if  with  malice, 
this  would  constitute  assault  with  intent  to  mur- 
der.* 

S.  It  was  not  error  for  tbe  court  in  such  case 
to  refuse  to  etiarite  the  Jury  that  **if  defendant 
struck  the  blow  under  the  honest  belief  that  bis 
life  was  in  danger,  or  that  be  was  in  fear  of  bar- 
ing great  bodily  harm  inflicted  upon  him,  then  you 
cannot  conriot  defendant  of  assault  with  intent 
to  murder;"  as,  to  Justify  the  defensive  use  of 
a  deadly  weapon,  the  danger  must  be  really  or 
iqtparently  imminent,  and  tiiere  most  be  no  other 
reasonable  mode  of  escapa 

0.  The  fact  that  defendant  had  his  assailant 
in  his  power,  and  could  have  killed  him,  but  re- 
frained from  doing  so,  does  not  raise  a  presump- 
tion Uiat  the  assault  was  without  intent  to  take 
life. 

Appeal  Irom  circolt  court,  Cocecnb 
county;  John  P.  Hubbard,  Judge. 

Charlie  JaeksoD  was  ludicteti  and  tried 
for  an  assanlt  wltb  Intent  to  morderone 
Alexander  Tboman,  wan  convicted  of  an 
amault  and  battery,  and  appeulR.  At- 
flrmed. 

The  teatimoDy  Introduced  for  the  state 
tended  to  Hbnw  tbat  at  a  nieetlng  of  a 
"benevolent  association,**  of  which  both 
tbe  d^eudant  and  said  Ttaomas  were 
membera,  and  of  which  one  Jim  Dunklin 
was  secretary,  the  rlfjfendant  and  Alexan- 
der Tbomas  got  Into  a  dispute,  which  re> 
suited  In  the  defendant's  cnttinK  said 
Thomas  several  times.  The  state  proved, 
agaiost  the  objection  and  exception  uf  the 
flt^endant,  the  cireamstances  of  a  difficul- 
ty between  the  defebdant  and  Jim  Oanli- 
lin  which  arose  from  the  said  Danfclln  pall- 
ing the  defendant  off  of  tbe  said  Thomos. 
After  the  state  bad  Introduced  alt  of  this 
evidence,  the  court  excluded  all  of  said 
testimony  as  to  tbe  difficulty  between  de- 
fendant and  Dunklin;  but,  upon  defend 
ant's  ineistlng  upon  its  going  Into  evi- 
dence, "Inasmuch  as  It  bad  been  adduced," 
the  court  allowed  this  testimony  to  re- 
main In  evidence.  Tbe  testimony  for  tbe 
defendant  was  In  conflict  witb  that  Intro- 
duced by  the  state  as  to  tbe  circumstan- 
ces of  tbe  rencounter  between  the  defend- 
ant and  said  Thomas,  the  evidence  for  the 
defendant  tending  to  show  that  he  struck 
In  self-defense.  Tbe  defendant  proved,  by 
certain  wltnesaes.  bla  general  good  char- 
acter In  tbe  nelgbborboud  In  which  he 
lived.  Tbe  court.  In  connection  with  Its 
general  charge,  chained  tbe  Jury,  among 
other  things,  as  follows:  (1)  "When  yon 
come  to  look  at  tbe  evidence  in  the  case 
tbat  be  (defendant)  is  a  man  ofgoodchar- 
ttcter,  yon  cannot  look  at  thlstostrength- 
en  his  testimony  when  he  testifies,  as  a 
witness,  fur  btmaeU."  (3)  "The  law  satyi 


the  assault  must  be  with  intent  to  take 
life  with  malice,  to  aathoilie  conviction 
with  latent  to  murder."  (3)  "It  tbejarj 
should  not  find  tbe  defendant  not  guilty 
on  tbe  evidence,  then,  It  they  found  that 
defendant  was  first  assaulted  by  Alex. 
Thomas,  witb  a  stick,  then  therearose  for 
their  consideration  two  propositions: 
First,  whether  delendant  assaulted  Thom> 
as  In  beat  of  blood,  which  would  reduce 
tbe  offense  to  asaaalt and  battery;  and, 
aeeondt  whether  tbe  defendsnt  assaulted 
Thomas  with  Intent  to  take  his  life,  with 
malice,  and.  if  with  malice,  this  wonld 
constitute  nsaault  with  Intent  to  murder." 
Tbe  defendant  separately'  excepted  to  the 
giving  of  each  of  these  portions  of  the 
general  charge,  and  also  excepted  to  the 
court's  refusal  to  give  tbe  following  writ- 
ten charges  requested  by  him:  (1)  "Tbe 
court  charges  tbe  Jury  tbat  tbe  burden  of 
proving  tbe  alleged  Intent  la  un  the  state, 
and  if  you  are  satisfied  by  the  evidence 
tbat,  at  tbe  time  the  defendant  and  Alex. 
Tbomae  were  separated,  idefeodant]  had 
one  of  his  bands  on  tbe  throat,  and 
la  the  other  band  he  bad  an  open  knife, 
and  bad  Alex,  down  under  blm,  and  did 
not  cut  blm,  but  desisted  from  cuttlug  of 
bis  own  free  will,  a  presumption  arises 
tbat  be  did  not  have  tbe  intent  to  mar- 
der."  (2)  "Tbe  court  charges  tbe  Jury 
that  tbe  state  la  bound  to  prove  that  tbe 
defendant  bad  the  spetrlfic  Intent  to  mar* 
der  Alex.  Thomas,  as  charged  In  the  in- 
dictment ;  and  if  the  state  has  failed  to 
prove  toyoursatlsfactlon.  beyond  all  rea- 
sonable doubt,  tbat  be  bad  the  Intent  to 
murder  Alex.  Thomas,  you  should  find 
him  not  guilty  of  tbe  Intent  to  murder." 
(3)  "Tbe  court  charges  the  jury  tbat.  If 
tbe  evidence  leaves  your  minds  In  such  a 
state  or  condition  tnat  you  are  unable  to 
say  whether  or  not  the  specific  intent  to 
murder  existed  beyond  all  reasonable 
doubt,  you  should  find  him  not  guilty  of 
tbe  higher  grade  of  offense  cliarged  In  the 
Indictment,  although  you  might  find  him 
guilty  of  the  oHense  of  assault  and  bat- 
tery." (4)  "The  court  charges  the  Jury 
that  defendant  Is  charged  with  an  as- 
■anit  with  intent  to  murder  Alex.  Thom- 
as witb  malice  aforethought,  and  I  charge 
you  tbat  the  defendant  must  have  formed. 
In  bis  mind,  the  specific  Intent  with  malice 
aforetbougbt,  to  take  human  life,  or  he  Is 
not  guilty  of  this  charge,  and  tbe  evi- 
dence must  show  you  tbat  defendant 
formed  tbis  specific  Intent,  beyond  all  rea^ 
stmuble  doubt,  or  you  should  acquit  blm 
of  tblH."  (6)  "The  court  charges  tbe 
Jury  tbat  if  the  proof  shows  you  that 
defendant  struck  the  blow  under  the  hon- 
est belief  tbat  his  life  was  In  danger,  or 
tbat  be  was  in  fear  of  having  great  bodily 
harm  Inflicted  upon  him  by  Alex.  Thomas, 
tbat  then  you  cannot  convict  defendant 
of  an  assault  with  intent  to  murder." 

SttUlwortb  4k  Burnettt  for  appellant. 
Wm.  L.  Martin,  Atty.  tien..  for  tbe  State. 

Stonb,  C.  J.  As  we  understand  tbe 
tacts,  when  It  was  made  known  to  the 
trial  court  that  A.  O.  Hmlth,  one  of  tbe 
persona  from  whom  a  Jury  wna  to  be  se- 
lected, bad  been  convicted  of  a  felony  in 
tbis  state,  and  bad  not  been  pardoned. 
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the  eonrt  declined  to  exclude  bim  as  a 
jQror,  unless  be  was  cbfiUaDsed  for  that 
cause.  The  defendant  thereupon  cbal* 
lenged  bim  for  caom,  and  tbe  court  held 
the  cballeni^  well  taken.  So  tbe  Jnror 
Smith  neither  sat  upon  the  Jury,  nor  was 
bisezelaslon  cbarsed  to  the  defendant  as 
one  ol  his  peremptory  challenges.  It  was 
Impossible  for  this  rutins  tuhave  done  the 
defendant  any  in|nry,and  the  circuit  court 
In  thus  ruling;  committed  no  error. 

It  is  certainly  much  tbe  safer  and  better 
practice  to  exclude  lU^al  testlmooy  when 
first  objected  to.  This,  because  of  the 
difficulty  of  eradicating  from  tbe  minds  of 
the  jury  the  Impression  such  testimony  Is 
liable  to  make.  The  succeedluK  alterca- 
tion and  encounter  which  the  accused  bad 
with  Dunklin  oonld  certainly  shed  no  light 
on  -Uib  Question  of  bis  prior  assault  on 
Thomas,  alleteed  to  have  been  made  with 
Intent  to  murder  bim.  If  that  testimony 
had  been  subsequently  excluded  from  tbe 
Jury,  it  would  have  healed  the  error. 
Smith  T.  Maxwell,  1  Stew.  &P.  221;  Huck- 
abee  t.  Shepherd,  75  Ala.  342;  Booker  t. 
State,  76  Ala.  22;  Cleveland  v.  State.  86 
Ala.  1,  S  Sonth.  Rep.  426;  ChUds  v.  State, 
&5  Ala.  28;  Dlsmnkea  r.  State.  88  Ala.  287, 
8  Sonth.  Bep.  671.  The  court  announced 
It  would  withdraw  all  tbe  testimony  re- 
lating to  the  altercation  and  difficulty 
with  Dunklin,  to  which  exceptions  had 
been  reserved.  This  was  obJectf«d  to  by 
ddendant's  counsel,  and  thereupon  It  was 
permitted  to  remain  before  tbe  Jury.  This 
was  not  an  error  of  wbicli  defendant  can 
complain. 

It  Is  settled  In  this  state  that,  when 
a  dolendant  testifies  In  bis  own  behalf  in  a 
criminal  prosecution,  his  proven  good 
character,  unless  first  assailed,  is  not  an 
evidential  circumstance  to  which  the  Jury 
may  look  in  determining  the  credibility 
of  nie  testimony.  Morgan  v.  State,  88 
Ala.  228.  6  South.  Rep.  761:  Gibson  v. 
State.  89  Ala.  121,  8  Sonth.  Rep.  VS. 

An  Intent  to  take  life  Is  an  essential  ele- 
ment of  the  statutory  felony,  ansa  nit  with 
Intent  to  mnrder,  and  must  be  proved  to 
the  satisfaction  of  tbe  Jury.  But,  like  tbe 
malicious  intent  Id  murder,  it  may  be  ln< 
ferred  by  them  from  the  character  of  the  as- 
sanlt,  the  use  of  a  deadly  weapon,  and  tbe 
other  attendant  circamstancea.  No  charge 
shoDld  be  given  which  would  authorize  a 
conviction,  without  satisfactory  proof 
that  tbe  prisoner  entertained  such  Intent. 
A  charge,  however,  which  adds  other 
words  or  matter,  by  way  of  partlcnlarii- 
Ing  this  necessary  Intent, — as  that  It  must 
be  positive,  deliberate,  actual,  or  apedfle, 
etc.. — tends  to  mislead  the  Jnry,  and 
should  not  be  given.  This,  not  because 
the  Intent  need  not,  as  matter  of  law,  be 
positive,  deliberate,  actual,  and  specific, 
to  an  extent  which  satisfies  tbe  minds  of 
the  Jury,  but  because  sucb  mode  of  expres- 
Bloo  baa  a  tendency  to  mislead  them  as  to 
the  true  measure  of  convincing  proof  to 
authorise  a  verdict  of  guilty.  Walls  v. 
State.  90  Ala.  61H,  8  South.  Bep.  680;  Allen 
V.  State,  52  Ala.  391.  Under  the  principles 
declared  above,  the  circuit  court  did  not 
err  In  giving  tbe  first  and  second  charges 
excepted  to,  nor  in  refusing  charges  2, 8, 
aail4aBk«d  by  defendant. 
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When  one  is  menaced  with  an  assault, 
several  Inquiries  present  themselves : 
JiJrat.  Is  he  free  from  fault  in  bringing  on 
the  difficulty?  Second.  Is  there  reasona- 
ble room  and  ground  for  escape  from  the 
threatened  injury?  Third.  Is  the  threat- 
ened assault  of  such  character  as,  it  per- 
petrated, is  likely  to  produce  death,  or 
"grievous  bodily  harm,^  as  tbitt  phrase  Is 
deflnrd  Inthe  books?  All  these  considera- 
tions enter  Into  and  qualify  the  right  to 
resist  with  a  deadly  weapon.  Meredith 
V.  State,  60  Ala.  441 ;  Washlngtonv.State, 
58  Ala.  29;  Robinson  v.  State,  64  Ala.  86; 
Ex  pHrte  Nettles.  58  Ala.  268;  Mitchell  v. 
Stat«,  60  Ala.  28;  Ex  parte  Brown,  65  Ala. 
446;  Hadley  v.  State.  55  Ala.  81.  Cou- 
strudd  lu  the  light  of  the  authorities  cited, 
and  the  principles  we  have  many  times  de- 
clared, the  circuit  court  committed  no  er- 
ror In  giving  cbai^  8.  excepted  to,  and  in 
refusing  charge  5,  requested.  Charge  S 
places  defendant's  right  to  employ  a  dead- 
ly weapon  In  resistance  of  an  Impending 
assault  In  as  favorable  a  light  as  the  law 
authorises.  Charge  5,  requested,  is  mani- 
festly faulty.  It  requires  more  than  "fear 
of  having  great  bodily  harm  Inflicted  "to 
reduce  an  'assault  made  with  a  deadly 
weapon  bnlow  the  grade  of  felony,  It  the 
intent  to  take  life  be  found  to  have  been 
entertained.  To  fnlly  justify  saeb  defen- 
sive use  of  a  deadly  weapon,  tbe  dnnger 
mast  be  really  or  apparently  Imminent, 
and  there  must  be  no  other  reasonable 
mode  of  escape.  So,  to  repel  tbe  Impllca- 
tloQ  of  muDce,  the  party  using  tbe  deadly 
weapon  must  be  In  real  or  apparent  dan- 
ger of  lORlng  his  life,  or  of  suffering  griev- 
ous bodily  harm,  and  mast  be  free  from 
fault  in  bringing  on  tbe  difficulty.  Even 
with  these  conditions,  if  there  was  a  pre- 
viously formed  design  to  use  such  deadly 
weapon,  thla  would  supply  the  element  of 
malice,  unless  the  person  so  using  the 
deadly  weapon  was  In  real  or  apparent 
peril  of  life  or  limb,  and  bad  no  other  rea- 
sonable mode  of  escape. 
*  Tbe  facts  postulated  In  the  first  charge 
asked,  If  found  by  the  jury,  would  certain- 
ly be  a  circumstance  to  be  weighed  by 
them  in  determining  whether  there  was 
an  intent  to  take  life.  We  suppose  they 
were  so  weighed, for  the  jury  failed  to  con- 
vict the  defendant  of  an  Intent  to  murder. 
They  could  not,  however,  as  matter  of 
law,  raise  tbe  presumption  that  there  was 
no  intent  to  take  life.  Thedefendant  may 
bave  originally  bad  such  Intent,  and  after 
inflicting  many  dangerous  blows,  and 
having  bis  adversary  In  his  power,  he  de* 
alsted  from  carrying  out  his  orljrinal  In- 
tetitlon.  This  charge  was  properly  re- 
tnsed.  Affirmed. 


(N  Ala.  520 

Fearob  et  aJ.  t.  Jchnxngs  et  al. 

{Supreme  Court  cf  Alabama.   Jan,  18, 1893.) 
Rbobivbrs  — Appuimthint— ATTAomso  Cbedit- 

OR8. 

An  attachment  creditor  csotiot  have  a  re- 
ceiver appointed  for  property  alleged  to  bare 
been  fraudulently  conveyed  by  nis  debtor  to  a  tblrd 
person,  where  the  attachment  could  have  been 
levied  oil  tbe  proper^,  and  poHesiloii  thereof 
taken  by  the  sherln. 
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Appeal  from  ctty  court  of  Montgomery ; 
Thomas  M.  Arrinoton,  Jndge. 

Action  byTboniae  W.  Jennlugs  nod  oth- 
ere  agaiast  J.  Holtle  Peurce  and  otbers 
to  Het  aalde  a  traimfer  of  personal  proper- 
ty on  the  ground  of  fraud,  and  to  have  a 
rticelrer  appointed.  From  a  decree  ap- 
pointing a  rocelTer,  defendants  appeal. 
Rfl  versed. 

Artiugton  A  Qrabam,  for  appellants. 
BUsharasoo  A  Reene,  for  appellees. 

Clopton,  J.  "We  win  not  undertake  to 
decide  whether  the  bill  sbowsthat  com- 
pluinant  has  sacfa  Interest  In,  title  to.  or 
Incnmbranceonthe  property  In  controver- 
sy as  Is  essential,  nnder  section  3414  of  the 
Code,  to  give  courts  of  chancery  jurisdic- 
tion of  non-residents,  when  the  obj^t  of 
the  suit  concerns  jiersonal property  In  this 
state.  The  bill  shows,  not  only  that  a 
material  defendant  resides,  and  that  the 
property  which  complainant  seeks  to 
reach  Is,  In  this  state,  but  also  that  the 
non-resident  defendant,  who  asserts  an 
adverse  claim,  was  fonnd  here,  and  per- 
sonally served  with  process.  This  Is  suffi- 
cient. If  there  be  no  other  objection,  to  au- 
thorize the  court  to  take  eogntianne  of 
the  case. 

The  case  made  by  the  bill  does  not  come 
within  the  class  of  cases  In  which  a  court 
of  equity  will  Intervene  to  aid  a  creditor 
with  a  lien  In  obtaining  satisfaction  by 
removing  a  fraudulent  conveyance,  ob- 
structing the  complete  exerntlon  of  the 
process  of  law.  Though  purporting  to  be 
in  aid  of  proceedings  at  law.  the  bill  Is  ev- 
idently filed  under  section  3544  of  the  Code, 
which  provides:  "A  creditor  without  a 
Hen  may  fil&a  bill  In  chancery  to  discover 
or  to  subject  to  the  payment  of  his  debt 
any  property  which  has  been  fraudulently 
transferred  or  conveyed,  or  attempted  to 
bo  fraudulently  transferred  or  conveyed, 
by  his  debtor."  As,  however,  no  objec- 
tion to  this  character  and  frame  of  the 
bill  Is  made  by  demurrer  or  otherwise,  we 
will  not  decide  whether  a  creditor  who 
has  sued  out  an  attachment  at  law,  and 
bad  the  same  levied  on  personal  property, 
wlierebya  Hen  Is  created  In  hit*  favor, may, 
under  the  statute,  file  a  bill  to  invoke  the 
aid  of  the  court  in  the  enforcement  of  the 
Inchoate  and  conditional  Hen  acqalred  by 
the  levy  of  the  attachment,  or,  independ- 
ently, a  bill  to  snbject  the  property  levied 
nn  to  the  payment  of  the  same  debt  on 
which  the  attachment  Is  founded  by  re- 
moving a  fraudulent  conveyance.  As 
this  appeal  Involves  only  the  quratlon  of 
thf  appointment  of  a  receiver,  the  aver- 
ments In  respect  to  the  suing  out  and  levy 
of  the  attachment  are  important  and 
material  only  as  they  affect  the  propriety 
of  appointing  a  receiver.  Receivership  Is 
adopted  by  courts  of  equity  as  a  suitable 
and  efficient  mode  of  saving  the  subject  of 
litigation  from  waste,  loss,  threatened  de- 
struction, material  Injury,  or  removal  be- 
yond the  jurisdiction  of  the  court,— its 
preservation  for  the  benefit  of  the  party 
ultimately  decreed  to  have  the  right.  Ow- 
ing to  the  Injostice  often  resulting  there- 
from, the  authority  to  appoint  a  receiver, 
it  lias  been  frequently  observed,  should  be 
exercised  wltb  caatlon  and  eircumspec- 
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tlnn.  As  a  general  rule  a  receiver  should 
not  be  appointed  unless  the  court  Is  able 
to  see  some  resultant  benefit  to  the  party 
seeking  the  relief,  nut  otherwise  obtaina- 
ble, or  that  some  injary,  not  otherwise 
avoidable,  will  ensue  from  the  refusal, 
and  only  when  a  reasonable  necessity  Is 
shown.  The  circumstances  charged  in  the 
blH  and  shown  by  the  affidavits  which,  it 
is  Insisted,  justlty  the  appointment  of  a 
receiver,  are  that  Henry  Pearce,  one  of  the 
defendants,  who  la  indebted  to  complain- 
ant in  a  sum  of  about  f 1,200,  Is  owner 
of  the  horses,  mules,  wagons,  and  other 
personal  property  described  in  the  blH; 
that  he  has  transferred  or  conveyed  the 
same,  by  mortgage  or  other  Instrument, 
to  bla  brother  J.  Hollls  Pearce,  for  the 
purpose  of  hindering,  delaylng.ur  defraud- 
ing his  creditors,  especially  complainant, 
and  Is  arran^ng  to  remove  the  property 
out  of  this  state  es  soon  as  he  can  settle 
the  claim  ot  the  defendant  Chandler,  for 
the  feed  and  pasturage  of  the  stock,  so 
that  complainant  wlH  probably  lose  his 
debt,  or  have  to  sue  for  it  In  another 
state.  Whether  these  facts,  If  nnconnected 
with  other  considerations,  would  author- 
ize the  appointment  of  a  receiver.  It  Is  un- 
necessary to  decide.  The  bill  also  alleges 
that  complainant  had  saed  out  an  attach- 
ment against  Ueury  Pearce,  returnable  to 
the  city  court  of  Montgomery,  the  court 
In  wblcb  the  bill  Is  filed,  on  the  ground 
that  hn  resides  ont  ot  the  atate  of  Ala* 
bama,  and  has  had  the  attachment  levied 
on  the  property  In  controversy,  subject  to 
the  claim  and  lien  ol  Chandler,  who  Is 
summoned  as  garnishee. 

As  a  general  rule  a  court  of  equity  wIU 
not  appoint  a  receiver,  in  the  absence  of 
special  circumstances  showing  a  neces- 
sity for  placing  the  property  in  the  custo- 
dy of  the  court,  when  the  party  seeking 
the  relief  has  an  adequate  and  complete 
remedy  at  law,— when  he  may  obtain  am- 
ple redress  and  protection  by  the  usual 
course  of  legal  proceedings.  Inadequacy 
ol  the  legal  remedy  Is  In  such  case  requisite 
to  call  the  authority  Into  exercise.  la 
Iron- Works  Co.  v.  Foster,  54  Ala.  622.  after 
obderving  that  writs  of  injunction  and 
eqaltable  attachment  are  allowed  only 
upon  the  execution  of  an  adequate  bond 
with  suretlesforthe  Indemnification  of  the 
defendant,  the  court  says:  "And  when- 
ever either  of  these  writs  will  afford  pro- 
tection to  rights  asserted  by  the  plalntllf 
In  a  court  of  equity,  and  these  rights  are 
disputed,  Itshould  rarely  appoint  a  rtfcelver 
to  take  the  property  Irom  the  defendant." 
The  same  principle  applies  when  the  party 
resorting  to  tbls  extraordinary  relief  hua 
any  other  sale  or  expedient  remedy. 
Speights  V.  Peters,  0  Oill.472;  Bice  v.  Rail- 
road Co.,  24  Mlnu.  m.  High,  Rec.  S  10. 
An  attachment  at  law,  when  a  statutory 
ground  exists  for  its  issue,  affords  as  am- 
ple redress  and  protection.  In  ordinary 
cases,  as  a  receivership;  fully  securing  the 
forthcoming  of  the  property  to  answer 
any  judgment  obtained  in  the  attachment 
suit,  if  found  Hable  to  the  attachment. 
Complainant  having  aued  ont  an  attach- 
ment on  the  ground  that  defendant  la  a 
non-reatdent,and  having  had  the  writ  lev- 
led  on  the  property,  as  the  bill  avers,  we 
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are  unable  to  see  wbat  boDeflt,  otber  or 
addttlonal  to  tbat  furolshed  by  the  legal 
remedy,  ean  reaolt  to  complainant  from 
tba  appointment  of  a  receiver,  or  any  ne- 
eemlty  for  anch  appoIntmeDt,  unless  clr- 
camataDccfl  are  sbowu,  rendering  tbe  at* 
tachment iDadequateaadlnefflcacIous.  Aa 
a  circumstance  bavins  such  effect,  tbe 
bill  avers  thiit  the  property  was  In  the 
possession  ol  Chandler,  wbo  held  it  under 
a  Hen  for  tbe  feed  and  pasturage  of  tbe 
stuck,  and  tbat  there  Is  no  way  by  which 
complainant  can  compel  tbe  enforcement 
of  bis  lien;  In  other  words,  that  a  valid 
levy  of  tbe  attachment  cannot  be  made 
while  Chandler  Is  entitled  to  keep  possee- 
eion  for  tbe  preservation  and  continuance 
of  hlB  lien.  It  may  be  conceded  tbat  prop- 
erty In  the  ponBeBidon  ul  a  penon  bavlng 
a  Hen  thereon  cannot  be  takoifromblm 
under  an  attacfament  against  the  general 
owner.  It  does  not  appear,  however, 
froju  tbe  facta  averred  In  the  hill,  that 
Chandler  bad  soch  Hen  as  would  prevent 
the  levy  of  the  attachment.  He  was  an 
agistor.  At  common  law,  a  person  who 
pastures  stock  for  hire  has  no  Hen;  and  by 
the  statute  only  tbe  keeper,  owner,  or 
proprietor  of  a  livery-stable  has  a  Hen  on 
the  stock  kept  and  fed  by  blm.  Code,  6 
8089;  BlsseU  v.  Pearce,  28  N.  Y.  252.  But.  If 
be  bad  a  lien,  It  la  shown  by  bis  own  affi- 
davit that  his  claim  for  the  feed  and  past- 
urage of  the  stock  had  been  folly  paid  be- 
fore therecelver  was  appointed.  Tbe  only 
impediment  -to  tbe  complete  and  fnll  eze- 
cntion  of  tbe  process  at  law  was  thereby 
removed.  If,  afterltsremoval  was  known 
to  complainant,  be  omitted  tu  have  the 
attachment  levied,  when  a  regular  and 
valid  levy  could  have  tteen  made,  and  the 

gruperty  lawfully  taken  Into  possession 
y  the  sheriff,  the  effectiveness  of  the  rem- 
edy atlawwaslostbyhlsownlaches;  and 
In  such  case  he  cannot  come  into  equity 
and  have  a  receiver. 

On  consideration  of  all  the  circumstan- 
ces chained  In  the  bill  and  shown  by  the 
affidavits,  we  are  forced  tu  tbe  conclusion 
tbat  complainant  bad  a  complete  and  ad- 
equate remedy  at  law,  and  that  no  neceii< 
sity  Is  shown  for  tbe  appointment  of  a  re- 
ceiver. Tbe  order  appointing  a  receiver 
most  berevmed.  Beversed  and  remanded. 


Whisknant  t.  Gordon. 
(Supreme  Court  of  Aidbama.   Jan.  87,  1883.) 

Brsoirio  FBaroitiiAiioB— Bus  or  Luro— Bans- 
uvBBT  cr  DsBo— KurtvBsniwiT  or  Tttli. 

1.  Id  an  action  for  specific  performonoe  It- ap- 
peared that  a  woman  had  conveyed  lan-J  to  her 
son  on  coaditloD  that  he  would  oare  tar  her  and 
f omlsli  her  a  life  sapsort:  tiiat  the  son  had  aft- 
erwards returned  the  aeed,  and  ttabt  the  mother 
had  then  conveved  the  land  to  another.  The  last 
grantee  contended  that,  vhough  the  son  had  never 
recmveyed  to  hia  mother  the  legal  title,  there 
was  a  binding  agreement  for  such  reconveyanoe, 
m  which  the  mother  had  been  restored  to  the 
possession.  The  son  denied  that  he  had  ever 
agreed  to  reconvev,  or  tbat  ho  ever  agreed  to  a 
cancellation  of  the  deed.  On  the  return  of  the 
deed  the  mother  left  the  son's  house,  and  after 
that  hecontrihutedhut  little  toher  support.  Sev- 
eral wltnessea  testified  toocmvOTsatlons,  Inwhioh 
tbe  son  said  that  be  had  retmed  the  deed,  and 
abaadwied  his  claim  to  the  land,  beoaosa  Ua 
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mother  was  troaUaamneL  and  it  would  be  worOi 
more  than  the  land  to  take  care  of  her.  Doubt 
was  cast  upon  this  testimony  by  the  son's  denial 
of  any  anon  conversations,  and  by  the  fact  that 
one  of  the  said  witneftaes  had  made  an  entirely 
different  statemmit  on  a  former  tiial.  The  son, 
after  returning  tbe  deed,  retained  poaseasiMi 
tbe  land  for  a  considerable  time,  and  thore  was 
evidence  that  before  the  last  conveyance  he  sent 
a  message  to  the  grantee,  warning  her  that  if  she 
bought  the  land  abe  would  buy  a  lawsuit.  The 
amount  paid  by  the  said  grantee  waa  less  than 
ona-tbira  of  the  value  of  the  land.  Held,  tbat 
the  agreement  to  reconvey  was  not  bo  olearly  es- 
tabliuied  as  to  justify  a  decree  for  apeclflo  per- 
formanoe. 

2.  The  redelivery  of  a  deed  to  the  grantor, 
though  accompanied  oy  a  parol  agreement  to  re- 
convey,  does  not  operate  to  revest  tbe  title  in  the 
grantor,  or  estop  the  grantee  from  aftemarda  aa- 
aerting  his  title. 

Appeal  TmiD  chancery  court,  Marahall 
county;  S.  K.  McSpaddbh,  Cbancellor, 

Bill  by  Betbsheba  Gordon  against 
George  E.  Whlsenant  to  restrain  tbe  exe- 
cutlim  of  a  Judgment  In  ejectment  in  favor 
of  the  defendant,  and  to  compel  him  to 
convey  the  legal  title  to  tbe  land  in  dis- 
pute. There  was  a  judgment  for  com- 
plainant, and  defendant  appeals.  Re- 
versed. 

John  Q.  WInattaiftor  appellant.  Browa^ 
BoIUday  A  Stnetf  tor  appdlee. 

WA.LKBB,  J.  The  parties  to  this  suit 
claim  the  land  In  dispute  under  different 
conveyances  from  Mrs.  Mary  Whlsraiant. 
In  October,  1877,  she  conveyed  tbe  land 
by  deed  to  the  appellant,  wbo  Is  her  son. 
In  October,  1881,  she  executed  another 
conveyance  of  the  same  land  to  Mrs.  Gor- 
don, the  appellee.  It  is  not  alleged  or 
claimed  tbat  the  appellant  ever  recou- 
veyed  tbe  legal  title  to  bis  mother.  The 
claim  Is  that  by  a  parol  agreement  between 
tbem,  made  prior  to  tbe  ezecntlon  of  the 
conveyance  to  Airs.  Gordon,  the  deed  to 
the  appellant  was  canceled,  and  by  blm 
surrendered  to  bis  mother,  who  was  re- 
stored tu  the  possession  of  the  property. 
Mrs.  Gordon  acquired  possession  of  the 
land  under  the  deed  to  her,  and  remained 
in  possession  tor  several  years,  and  until 
after  the  death  of  Mrs.  Whlsenant.  The 
appellant  baring  recovered  a  Judgment 
against  tbe  appellee  In  a  statutory  action 
of  ejectment  for  the  land,  the  bill  Id  this 
case  was  filed  by  the  appellee  to  restrain 
the  execution  of  the  judgment  In  favor  of 
the  appellant,  and  to  compel  him  to  con- 
vey the  l^al  title  to  tbe  appellee,  Tbe 
legal  title,  which  was  vested  in  tbe  appel- 
lant by  tbe  execution  and  deHveryofthe 
conveyance  to  him,  has  remained  In  blm, 
as  it  could  not  be  divested  by  the  cauceU 
latlon  of  that  conveyance  and  Its  redelivery 
to  tbe  grantor  therein.  Bailey's  Adm'r  v. 
Campbell,  82  Ala.  343,  2  Suoth.  Rep.  646; 
Smith  V.  Cockrell,  66  Ala.  64;  KlmbaH  v. 
Greig,  47  Ala.  230.  The  appellee  Insists 
tbat  though  there  has  been  no  rwunvey- 
ance  of  the  legal  title,  yet  there  was  a 
binding  agreement  for  such  reconveyance 
under  which  Mrs.  Whlsenant  was  restored 
to  possession  of  the  land,  and  that  this 
agreement  should  be  ^peclflcally  enforced 
In  favor  of  tbe  appellee  as  Mrs.  Whlse- 
nanVs  Tendee.  The  appellant  denies  that 
be  cunsMited  to  a  caneeuatlon  cil  tbe  cun- 
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reyance  to  him,  or  that  he  agreed  that 
the  title  to  tbe  land  shonld  be  r^nreated 
lb  hia  mother.  There  Is  no  competent 
direct  evidRDce  of  such  consent  or  agree- 
ment. The  most  that  can  be  said  of  tbe 
proof  In  support  of  the  claim  set  up  by 
tbe  blUls  that  It  establishes  certain  facts 
which  point  to  tbe  conclosfon  that  the  ar- 
rangement between  Mrs.  Whlsenant  and 
her  son,  which  wus  evidenced  by  her  deed 
to  him,  was  not  folly  carried  oat,  but 
was  abandoned.  The  deed  to  the  appel- 
lant recites  as  a  consideration  the  pay- 
ment by  blm  of  tbe  sum  of  one  dollar,  and 
also  tbe  further  consideration  that  be  is 
to  take  care  of  tbe  grantor,  and  furnish 
h«-  honae-room,  board,  lodging,  clothing, 
and  medical  attention  when  necessary 
during  her  Ilfe-tlme. 

It  appears  from  the  evidence  that  Mrs. 
Whlsenant  removed  from  the  land  In  dis- 
pute to  the  residence  of  the  appellant 
about  the  time  of  tbeezecatlon  of  her  deed 
to  blm;  that  she  lived  with  him  between 
two  and  three  years,  when  she  left  bla 
residence,  and  thereafter  lived  elsewhere; 
that  he  redelivered  the  deed  to  her,  and 
she  had  possession  of  It  at  the  time  of  her 
execution  of  the  conveyance  to  the  appel- 
lee, when  she  delivered  It  to  tbe  latter; 
that,  after  the  appellant  redelivered  his 
deed  to  bis  mother,  and  she  left  bbs  resi- 
dence, he  contrtbn  ted  but  little  towards 
her  suptKirt;  and  that,  with  knowledge 
of  the  deed  to  the  appellee,  he  permitted 
the  latter  to  obtain  and  keep  undistuilied 
possession  of  the  land  until  after  his 
mother's  death.  The  facts  here  referred 
to  Indicate  that  Mrs.  Whlsenant  did  not 
continue  to  receive  from  the  appellant  the 
care  and  support  stipulated  for  in  her 
deed  to  blm,  and  that  when  be  ceased  to 
furnish  her  a  home,  and  after  she  made  a 
deed  of  the  same  land  to  another  person, 
be  abandoned  possession  of  the  land  until 
after  her  death.  One  witness,  who  ap- 
pears from  his  own  statement  not  to  be 
on  friendly  terms  with  the  appellant,  tes- 
tlflee  to  eonversatlona  In  which  tbe  appel- 
lant said  that  be  had  retarned  the  deed  to 
bis  mother;  that  be  was  tired  of  her; 
that  she  was  troublesome,  and  be  would 
not  be  bothered  with  her  for  two  such 
places;  that  he  gave  her  back  the  deed,  as 
she  was  wanting  tbe  land  back,  to  sell  It, 
or  to  make  a  support  out  ol  it  tor  herself. 
Another  witness  testlfletl:  "I  have  heard 
him  [tbe  defendant}  aay  that  be  waa  not 
going  to  cultivate  the  land;  that  he  had 
given  berup  the  deed. and  that  he  was  not 

f^olng  to  have  anything  more  to  do' with 
t;  and  said  also  that  he  thought  he  had 
pay  tor  all  be  did  for  her;  that  she  was 
troublesome  and  aggravating,  and  that  he 
would  never  have  anything  more  to  do 
with  her.  •  •  •  The  defendant  told  me 
he  bad  given  back  to  bis  mother  the  deed, 
because  she  was  so  much  trouble  that  be 
did  not  want  to  be  bothered  with  her. 
He  stated  to  me  that  be  Intended  never  to 
have  anything  more  to  do  with  her  or 
the  land,  and  also  stated  that  he  would 
not  be  bothered  with  her  tor  two  such 
placesr  and  that  ahe  might  live  five  or  six 
yeara'  longer,  and  that  It  would  be  worth 
more  than  the  land  to  care  for  her  If  she 
did  live  that  long.   He  thought  he  had 
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about  got  pay  for  all  he  haddonefor  her.* 
Doabt  Is  cast  upon  this  testimony  by  the 
appellant's  explicit  denial  that  he  had 
any  such  conversations,  and  by  tbe  testi- 
mony of  several  other  witnesses  to  the 
effect  that  when  this  witness  was  exam- 
ined In  tbeunlawful  detainer  case  between 
thesamepartleshegaveamaterlally  ditfo^ 
ent  version  of  the  statement  made  by  the 
appellant  to  him.  The  evidence  above  re- 
furred  to  Is  what  must  be  relied  on  to  sup- 
port.the  conclusion  that  when  the  appel- 
lant handed  hia  deed  back  to  his  mother 
he  abandoned  his  claim  to  the  land,  and 
that  It  was  understood  t»etween  them 
that  she  should  be  tbe  owner  of  the  land 
from  that  time.  But  there  are  several 
considerations  in  the  way  of  scceptlDg 
this  conclusion  with  any  confidence  in  Its 
correctness.  In  the  first  place,  even  after 
rejecting  a  mass  of  Insompetent  evidence 
on  Doth  sides,  we  are  still  confronted  With 
Irreconcilable  conflicts  at  every  material 
point  throughout  the  testimony.  Fur- 
thermore, It  appeam  that  the  appellant 
did  not  give  up  tbe  land  when  he  handed 
bis  deed  back  to  bis  mother,  but  retained 
possession  of  ic  by  his  tenant  for  a  consid- 
erable time  thereafter.  There  Is  no  com- 
petent evidence  to  show  that  he  knew  of 
or  consented  to  the  mutilation  of  bis  deed 
by  tearing  off  the  signature  and  acknowl- 
edgment. There  la  evidence  tending  to 
show  that  before  the  conveyance  was 
made  to  the  appellee  a  message  was  sent 
to  her  by  tbe  appellant,  wamluK  her  that 
if  she  bought  the  land  from  his  moth- 
er she  would  buy  a  lawsuit;  and  It  Is 
plain  that  the  appellen  was  Informed  of 
the  prior  conveyance  to  the  appellant, 
and  yet  refrained  from  making  any  In- 
quiry of  blm  as  to  -  his  alleged  relinqnlab- 
ment  of  his  claim ;  and  also  that  she  paid 
less  than  one-third  of  tbe  value  of  tbe 
land,  which  Is  a  circumstance  tending  to 
show  that  there  was  doubt  as  to  tbe  abil- 
ity of  the  seller  to  convey  a  good  tltie, 
and  that  it  was  nut  clearly  nnderstood 
that  tbe  appelant  had  abandoned  bis 
claim.  The  result  of  the  examination  of 
the.record  Is  that  we  find  that  the  appel- 
lee relies  npon  an  alluded  agreement  by 
the  appellant  that  bis  mother  should 
again  become  tbe  owner  of  tbe  land ;  that 
there  is  an  entire  absence  of  direct  evi- 
dence of  the  terms  of  tbe  alleged  agree- 
ment, or  of  tbe  consideration  to  support 
It;  and  that  the  conclusion  that  there 
was  any  such  agreement  at  all  can  be 
reached  only  by  relying  upon  doubtful  in- 
ferences from  circumstfincee  not  eetat>- 
llshed  by  clear  and  satisfactory  proof.  It 
cannot  be  said  that  it  plainly  appears 
from  the  evidence  that  tbe  appellant's  act 
In  handlQg  bis  deed  back  to  bis  mother, 
and  her  act  In  removing  from  her  son's 
residence,  were  done  In  the  performance  of 
a  deflnite  agreement  between  them  that 
the  son  should  cease  to  be  tbe  owner  of 
the  property  which  bad  been  conveyed 
to  him,  and  that  the  mother  should  be 
restored  to  the  ownership.  Tbe  utmost 
effect  that  can  be  given  to  the  evidence  as 
to  the  conduct  of  tbe  mother  and  son  Is 
to  concede  that  it  snggests  the  probabili- 
ty that  there  was  some  aueb  understand- 
ing between  them.  It  warn  nut  ineumbuit 
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on  the  appellee  to  show  that  In  the  mak- 
liiK  ot  the  alleged  agreemeat  bj  the  appel- 
lant to  reinvest  bis  mother  with  the  title 
the  retiairements  of  the  statute  of  frauds 
were  conformed  to.  Any  ubjectlnn  be- 
cause of  SQcb  non-conformity  was  waived 
by  the  failure  to  Interpose  a  defense  on 
tliut  ground,  either  by  demurrer  or  an- 
swer. Shakespeare  v.  Alba,  76  Ala.  351. 
But  the  failure  to  plead  the  statute  ot 
frauds  did  not  relieve  the  appellee  of  the 
doty  of  furnishing  the  full  measure  of 

Jiruof  which  Is  required  to  Jostlfy  a  decree 
or  the  specific  eniurcement  of  a  contract 
for  the  sale  or  conveyance  of  land.  Tbe 
terms  of  the  contract  must  be  definitely 
alleged,  and  established,  as  alleged,  by 
clear  and  satisfactory  proof.  It  thf  evi- 
dence falls  to  prove  the  contract,  or  any 
ot  Its  terms  are  left  In  doubt  or  uncertain- 
ty, a  specific  performance  wUI  be  refused. 
Courts  will  not.  In  such  caaea,  grope  their 
way  on  inconclnslve  probabilities,  or 
grant  relief  on  merely  persuasive  testi- 
mony. The  evidence  must  he  such  as  to 
produce  a  clear  conviction  of  the  existence 
and  terms  of  the  contract  as  alleged. 
Carlisle  v.  Carlisle,  77  Ala.  330;  Derrick  V. 
Monette,  73  Ala.  76;  Pike  v.  Pettns,  71 
Ala.  98;  Daniel  v.  Colllne.  67  Ala.  «26; 
Aday  v.  Echols,  18  Ala.  353;  Bogan  v. 
DaughdrlU.  51  Ala.  812.  Conveyances  tor 
the  alienation  of  land  are  required  to  be 
In  writing,  and  their  execution  must  be 
accompanied  by  formalities  the  observ- 
ance ofwlilchls  calculated  to  remove  all 
uncertainty  as  to  the  grantor's  Intention 
to  divest  himself  ot  the  title.  Tbe  provis- 
ion of  tbe  statute  on  this  subject  woald 
fall  In  Its  purpose  to  prevent  tbe  divesti- 
ture of  title  to  land  by  any  act  ot  equiv- 
ocal meaning  If  the  land-owner  could  be 
charged  with  the  duty  to  convey  by  evi- 
deuce  which  leaves  it  in  doubt  or  uncer- 
tainty whether  or  not  be  intended  to  bind 
himself  by  a  contract  to  part  with  Ills  ti- 
tle. Tbe  testimony  In  this  case  is  so  con- 
flicting, and  the  claim  that  the  appellant 
agreed  that  his  mother  should  be  rein- 
vested with  the  title  to  the  property  In 
dispute  is  so  dependent  upou  Inferences 
from  circumstances  of  doubtful  Import, 
that  the  evidence  cannot  be  r^arded  as  so 
dearly  establishing  an  agreement  to  re- 
convey  as  to  Justify  u  decree  for  Its  speelflc 
enforcement. 

The  appellee  does  not  occupy  the  posl- 
tluQ  of  a  bona  Sde  purchaser  without  no- 
tice of  the  prior  conveyance  to  the  appel- 
lant, for,  though  that  conveyance  had  not 
been  recorded,  yet  It  Is  plain  from  the  evi- 
dence that  the  appellee  was  Informed  of 
its  existence  when  tbe  deed  ot  later  date 
was  made  to  her.  There  Is  no  evidence 
to  show  that  th*^  appellee  in  making  her 
purchase  was  Influenced  by  any  represen- 
tation or  admission  made  by  the  appel- 
lant, or  that  she  acted  on  any  assurance 
from  him  that  he  no  longer  claimed  the 
property.  There  Is  nothing  upon  which 
tbe  appellee  can  rest  a  claim  that  tbe  ap- 
pellant estopped  blmaelf  from  asserting 
against  her  the  title  Tested  In  him  by  tbe 
prior  conveyance,  unless  such  estoppel 
resulted  from  bis  act  in  redelivering  that 
conveyance  to  his  grantor,  who  there- 
after andertook  to  convey  the  same  land 
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to  the  appellee.  It  is  plain,  as  has  been 
already  stated,  that  the  redelivery  of  the 
deed,  and  its  destruction  by  the  parties, 
are  Ineffectual  to  revest  the  estate  In  the 
grantor.  It  was  not  decided  luBeavIev. 
Reavls,  60  Ala.  60.  or  In  Caiitbers  r.  I^y. 
61  Ala.  890.  that  the  mere  cancellation  ot 
a  deed  could  operate  as  a  divestiture  of  the 
title  of  the  grantor  therein,  or  to  preclude 
bim  from  asserting  his  title.  Those  cases 
merely  recognise  the  equitable  title  of  the 
real  purchaser  of  land,  who  had  paid  the 
purchaae  money,  and  taken  poasewlon 
with  tbe  full  consent  ot  tbe  person  who 
was  the  grantee  In  the  conveyance,  which 
had  beeo  destroyed.  It  was  uot  liold  in 
either  of  those  cases  that  the  consent  of 
the  grantee  to  the  cancellation  of  his  deed ' 
would  estop  him  from  claiming  title  un- 
der it.  But  It  has  been  held  by  some 
courts  that  a  grantee  may  estop  himself 
from  claiming  title  under  his  unrecorded 
deed  by  consenting  to  its  cancellation,  or 
by  redelivering  It  to  his  grautor,  with  tbe 
intention  that  the  latter  should  reacquire 
tbe  property.  Farrar  v.  Farrar,  4  N.  H. 
191:  Trull  V.  Skinner,  17  Pick.  213;  1  Dev- 
lin. Deeds,  $  802.  Tbe  text-writer  Just 
quoted  says:  "These  decIsionB.  however, 
are  confined  to  but  a  tew  Rtates.  and  it  is 
obvious  that  they  must.  In  a  measure, 
conflict  with  the  ptovlslons  of  the  statute 
of  frauds.  If  tbe  rule  that  the  cancella- 
tion ot  a  deed  or  Its  redelivery  to  the  grau- 
tor would  operate  to  revest  the  title  were 
adopted. it  would  permit  the  perpetration 
of  the  frauds  which  it  was  the  design  of 
the  statute  to  prevent.  The  deed  might  be 
redelivered  to  the  grantor  tor  many  other 
purposes  than  a  transfer  ot  the  title.  As 
In  the  cases  cited  in  tbe  following  section 
the  deed  might  be  returned  for  tbe  pur- 
pose of  correction  or  acknowledgment, 
resort  would  have  to  be  had  to  parol  evi- 
dence in  case  of  controversy,  to  determine' 
the  Intention  with  which  the  redelivery 
was  made.  These  decisions  have  fre- 
quently been  referred  to Inotherstates,  but 
always  with  disapproval.  And  as  said  by 
Mr.  Justice  Oompton  In  a  case  In  Arkan- 
sas, [Strnwn  v.  Norrls,  21  Ark.  8)t,  82:]  'It 
would  not  be  easy  to  maintain  the  sound- 
ness of  these  decisions  upon  principle.*"  1 
Devlin,  DeedB.§80e.  Tbe  contention  in  this 
rase  llIustrateB  tbe  unsatisfactory  opera- 
tion ot  sneb  a  rule  of  estoppel.  Here  only 
the  bare  fact  ot  redelivery  is  clearly 
shown.  That  act  was  of  equivocal  Im- 
port. It  did  not  nscessarlly  indicate  that 
the  grantor  Intended  to  give  up  the  prop- 
erty. We  now  find  tbe  deed  In  mutilated 
condition,  but  the  evidence  dues  not  show 
that  the  grantor  consented  to  the  mutila- 
tion, or  treated  that  act  as  a  cancellation 
of  the  conveyance.  We  have  only  the  tes- 
timony of  tbe  witnesses  to  look  to  for  In- 
formation as  to  the  circnmatances  attend- 
ing tbe  redelivery  and  mutilation  of  the 
Instrument,  and  as  to  tbe  acts  and  ex- 
pressions of  tbe  parties  indicating  tbe 
presence  or  absence  ot  an  intention  that 
tbe  grantor  should  be  restored  to  the 
ownership  of  the  property.  The  mere  act 
of  redelivering  the  deed  was  without  effect 
upon  the  title.  The  accompanying  agree- 
ment of  tbe  parties,  and  not  the  mere  act 
ot  redelivery,  la  the  feature  ol  tbe  t'ranaao- 
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tfon  wblcb  must  be  relied  upon  aa  the 
basis  of  an  efitoppel.  Tbat  agreement 
rente  wholly  Id  parol.  An  an  asreeraent  It 
la  wltbont  effect  upon  the  title  to  the 
land.  The  effort  la  to  ^ve  It  the  aame 
effect,  by  way  of  an  estoppel  opon  the 
grantee  to  assert  his  lei^l  title,  as  It 
would  have  bad  If  It  bad  been  rednced  to 
wrl  ting,  and  signed  by  the  parties.  If  such 
an  B  of  estoppel  is  recognized,  the  resolt 
Is  that  a  change  In  the  beneficial  owner- 
ship of  land  may  be  effected  by  a  mere 
parol  avreement, proved  only  bythe  testi- 
mony of  wltnessea.  We  cannot  reeogntise 
a  mie  ut  estoppel  which  would  offer  sucb 
temptations  for  fraudulent  eTaslona  of 
the  requirements  of  the  law  upon  the  sub- 
ject of  con-reyancea  for  the  alienation  of 
land.  We  may  add,  in  thla  connection, 
that  the  Impression  made  upon  ua  by  the 
testimony  of  theappellee  la  that  she  acted 
on  the  erroneous  sopponltlon  that  the 
ettMt  of  the  prior  unrecorded  conveyance 
was  destroyed  by  the  mere  acts  of  rede- 
livery and  mutilation,  rather  than  that 
she  was  misled.  In  making  the  purchase  of 
the  laud,  by  any  declaration  or  conduct  of 
the  appellant  indicating  bis  disavowal  of 
all  claim  to  the  property.  Shewasalmply 
mistaken  as  to  the  law  when  she  snp- 
poaed  that  the  appellant  was  bound  by  a 
transaction  which  In  reality  had  no  legal 
effect.  Certolnly  It  doea  not  sattsfaetorlly 
appear  that  she  nas  Induced  to  make  the 
purchase  by  anything  said  or  done  by  the 
appellant,  and  for  thla  additional  reason 
she  Is  not  In  a  pualtton  to  claim  that  he 
has  estopped  himself  from  asBertlng  bis 
legal  title.  Morris  v.  Alston,  (Ala.)  9 
South.  Rep.  815;  Leinbauf  v.  Munter,  76 
Ala.  m 

It  Is  unnecessary  to  review  the  ruling 
made  on  the  demurrer  to  the  bill.  Any 
want  of  proper  allegations  In  the  bill 
might  be  cured  by  amendment.  Conced- 
ing tbe  fluffleiency  of  the  bill,  yet  the  evi- 
desce  adduced  drws  not  warrant  the 
granting  of  the  relief  prayed  upon  either 
of  the  grounds  that  the  defendant  had 
made  a  valid  agreement  to  reconvey  the 
land  In  dispute  to  the  cttm  plain  ant's 
grantor,  or  that  the  defendant  Is  estopped 
from  asaertlng  against  the  complainant 
the  legal  title  vested  In  blm  by  the  prior 
conveyance.  For  the  reason  that  the 
complainant's  claim  Is  oot  supported  by 
sufficient  evidence,  tbe  decree  of  the 
chancery  court  Is  reversed,  and  a  decree 
will  be  here  rendered  dismlaaing  Ibe  bill. 

Beversed  and  rendered. 
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Central  Bailroad  ft  Banking  Co.  or 
Obobou  t.  Xnorah. 

{Supreme  Cowt  £f  Alabama.  Jan.  S7, 1899.) 

EVIDBROS  —  COXSUTBHT    STAnHIBIS—  IBBTBUC^ 

TIONS. 

I.  Id  a  suit  agalost  b  railroad'  oompatqr  for 
negligently  kUling  plaiotUTs  mules,  defendant's 
en^iwer  testlfled  that  the  Immedlaia  locality  of 
t^e  Booldent  was  enveloped  In  a  dense  log,  so 
that  it  was  Impossible  to  see  the  mnles  In  time 
to  avoid  killing  them,  and  that  the  fog  arose  from 
tbe  bed  of  a  creek,  extended  across  the  track, 
and  was  about  100  feet  tttiok.  field,  that  this 
testimony  was  not  Inoonsisteat  with  testimony 
that  the  night  was  olear  and  vtarllght,  and  that 
there  was  no  tog  at  a  pc^t  three-qoarters  of  a 


mtle  from  tbe  place  of  the  aooldent,  and  that  the 
fireman  on  the  same  train  wltn  the  engtoeer  tes- 
tified that  he  oould  **not  soy  there  wss  any  fog 

that  night " 

a.  Ill  snoh  case,  where  there  was  nothing  in 
the  evidence  inconsistent  with  defendant's  evi- 
dence, which  went  to  show  that  its  employes  were 
wltbont  fault,  tbe  ooort  erred  in  refusing  to 
charge  the  Jury  that,  if  they  believed  all  tbe  ev- 
idenoe  In  the  ease,  ibey  staoald  find  for  defend- 
ant. 

Appeal  from  circolt  court,  Roaaell  coun- 
ty;  J.  M.  Caruichael,  Judge. 

Action  by  C.  £.  Ingram  against  the 
Central  Railroad  ft  Banking  Company  of 
Georgia.  Judgment  for  plaintiff.  Defend- 
ant  appeals.  Reversed. 

JuaieB  T.  NoriOHD,  tor  appellant.  John 
V.  Smitbt  tor  appellee. 

HcGlbllan,  J.  Tbe  general  afflrmatlve 
charge  was  asked  by  tbe  defendant  (tbe 
Central  Railroad  ft  Banking  Company  of 
Georgia)  below,  and  refused.  The  only 
exception  reserved  goes  to  that  action 
of  the  trial  court.  Tbe  correctness  of  the 
ruling  confessedly  depends  upon  whether 
any  evidence  was  adduced  In  conflict 
with,  or  which  afforded  an  Inference  In- 
consistent with,  the  testimony  of  the 
engineer  that  the  Immediate  locality  of 
the  casualty  was  so  enveloped  in  a  dense 
wall  of  fog  as  that  It  was  Impossible  to 
see  plaintiff's  mules  until  too  near  them 
to  avoid  colliding  with  and  killing  them. 
This  fog  wall,  he  says,  arose  from  the  bed 
of  a  creek,  along  which  was  timber,  was 
scarcely  a  hundred  feetthlck.and  extended 
across  the  track.  This  testimony  la  not, 
we  apprehend,  unreasonable  In  Itself;  but. 
If  so.  the  Jury  would  have  been  free  to  dis* 
regard  it.  under  the  charge  requested  and 
refused.  So,  too,  with  respect  to  sup- 
posed contradictions  In  other  parts  of  thla 
wltneBB*  testimony.  The  giving  of  the 
charge  asked  would  not  have  prevented 
the  Jury,  had  they  seen  proper,  from  dls- 
credlttng  the  witness  aa  to  the  ezlatence 
of  fog,  and  finding  for  tbe  plaintiff,  alnce 
the  Inetruetlon  was  that  they  sboutd  And 
for  defendant  only  In  the  event  they  be- 
lieved all  the  evidence.  The  sole  question, 
we  rt^peat,  therefore  Is.  waa  there  any 
evidence  Inconsistent  with  the  testimony 
of  the  engineer  as  to  the  existence  of  tbe 
fog  at  the  time  and  place  of  tbe  casualty? 
Certainly  neither  the  fact  that  the  night 
was  clear  and  starlight,— the  accident  oc- 
curred a'  little  after  S  o'clock  a.  m.,— or 
that  the  dawn  was  fair  and  bright,  ta  at 
all  Inconsistent  with  the  theory  of  the  ex- 
istence uf  a  fog  wall  at  that  particular 
point;  for  It  Is  common  knowledge  that 
fogs  of  this  character,  arlalng  from  water- 
courses, usually,  if  Indeed  not  always,  oc- 
cur only  during  very  clear  nights.  Nor  do 
we  conceive  that  the  testimony  of  the  wit- 
ness iSmlth  anorda  any  basis  for  an  Infer* 
ence  to  be  drawn  by  tbe  Jury  that  the  en- 
gineer waa  mistaken  aa  to  the  fog.  Smith 
was  three-fourths  of  a  mile  away.  It 
was  night.  It  does  not  appear  that  his 
attention  was  at  all  diverted  to  the  point 
of  the  alleged  fog.  If  It  had  been,  It  u  not 
reasonable  to  suppose  that  he  would  at 
thatdlatance  and  at  that  time  have  de- 
tected the  wall  of  fog  banging  over  tbe 
bed  of  tbe  creek,  and  amons  tbe  trees 
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wblcb  lined  Ito  banks.  It  la  oonimun 
knowledjee  tbat  ancb  roge,  "after  deposit- 
tag  a  heavy  dew,  lie  still  tn  the  ralleya,** 
over  the  water  and  dRmp  groand  from 
wlilch  they  are  exhaled;  and  it  woald 
have  been  afngalar,  ander  the  conditions 
shown  by  the  evidence.  It  there  bad  been 
any  traces  of  fog  at  the  place  where  Smith 
was.  The  evidence  does  not  inform  as 
how  many  creeks,  swamps,  and  the  like 
this  train  had  passed  over  on  that  night ; 
but  the  engineer  testified  tnat  he  bad 
passed  through  a  similar  tog  at  Uchee 
creek,  and,  for  augbt  that  we  can  know, 
this  was  the  only  other  point  on  tha  line 
traversed  by  the  train  which  afforded  the 
same  aqoeoai  and  atmospheric  condi- 
tions that  existed  at  the  point  of  the  acci- 
dent. So  that  we  are  nnable  to  conceive 
bow  the  fact  tbat  fog  existed  elsewhere 
only  at  Ucbee  creek  could  afford  any  In- 
[erence  that  It  did  not  exist  at  the  place  In 
qnestion. 

Another  matter  relied  on  to  sustain  the 
court's  action  Is  the  testimony  of  the  flre- 
Oian.  This  witness  testified  as  to  the 
fog  only  this:  **I  cannot  say  there  was 
any  fog  tba  t  night. "  This  could  mean  no 
more  than  that  the  witness  did  not  know 
at  the  time  of  the  trial  whether  there  was 
a  fog  at  the  time  and  place  Inquired 
about.  How  this  ignorance  arose— why 
he  Is  nnnble  to  say  that  there  was  a  fog — 
be  does  not  undertake  to  inform  the  Jury, 
as  we  construe  bis  testimony.  It  may  be 
tbat  bl^  attention  was  not  on  tbe  alert, 
and  heuce  he  did  not  know  at  tbe  time 
whether  there  was  a  fog;  or  It  may  be 
ttiot  be  knew  at  tbe  time  that  there  was 
or  that  there  was  not  such  fog  as  the  en- 
gineer deposed  to,  and  has  since  forgotten 
what  was  the  real  fact  In  tbat  connec- 
tion. However  tbat  may  be.  one  thing  la 
certain,— he  neither  afDrms  nor  denies  the 
existence  of  the  fog,  directly  or  Inferen- 
tlally;  and  his  evidence  cannot.  In  any 
Just  sense,  be  said  to  corroborate  or  con- 
tradict tbat  of  the  engineer,  or  to  afford 
any  basis  for  a  legitimate  Inference  In  line 
with  or  Inconsistent  wltb  tbe  letter's  tes- 
timony. Manifestly,  the  Jury  might  have 
given  full  credence  to  every  fact  deposed 
to  by  the  fireman,  and  full  force  to  every 
Inference  deducible  from  bis  evidence,  and 
yet  have  Implicitly  believed  all  that  was 
deposed  to  by  the  engineer  In  respect  of 
the  existence  of  a  dense  fog  at  the  place  of 
tbe .  casaalty.  So  far  as  the  testimony 
of  the  fireman  Is  concerned,  therefore,  the 
general  charge  requested  sbonld  have  been 
given. 

There  Is  no  evidence  In  this  record  that 
any  of  the  mules  were  stricken  elsewhere 
than  at  the  point  which  tbe  engineer 
Bweurs  was  enveloped  In  the  fog.  No  in- 
dications of  a  collision  at  any  other  point 
are  deposed  to.  All  the  animals  which 
were  killed  outright  were  found  at  that 
place.  Several  hours  afterwards  one  of 
the  males,  wblcb  had  been  wounded  In  the 
collision,  was  found  on  tbe  track  at  an- 
other place,  a  short  distance  from  this, 
in  tbe  direction  from  which  the  train 
eamo.  That  It  had  goneto  that  place  aft- 
er tbe  train  passed  is  manifest  from  tbe 
fact  Uiat  It  was  Iftnnd  on  tbe  track, 
wbere  It  eoald  not  have  remained  and 


lived  while  tbe  train  was  passing;  and 
tbat  it  might  have  come  from  tbe  place 
where  the  other  mules  were  killed  Is  dem- 
onstrated by  the  fact  that  It  was  still  able 
to  move  about,  and  was  driven  o3  tbe 
road.  In  the  absence  of  any  evidence  of  a 
collision  at  the  point  where  this  mule 
was  found.  It  would  be  unreasonable  to 
allow  any  Inference,  under  the  circum- 
stances, to  be  drawn  that  It  was  stricken 
at  tbat  place.  This  fact,  like  the  other 
circumstances  to  which  we  have  alluded, 
—and  this  and  those  others  constitute  all 
the  evidence  relied  on  to  afford  an  Infer- 
ence Inconsistent  with  the  evidence  of  the 
engineer, — affords  nothing  contradictory 
of  or  inconsistent  with  the  evidence  for 
the  defendant,  wblcb  went  to  show  tbat 
its  employes  were  without  fault  in  respect 
of  th«  occurrence;  and  the  Jury  should 
have  been  Instructed^  as  requested,  that. 
If  they  believed  all  the  evidence  In  the  case, 
they  should  find  for  tbe  defendant.  Be> 
versed  and  remanded. 
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(Sitprsme  Court  qf  Alabama.  Jan.  88, 1892.) 
OBiMiHAii  Law— Rhibowablb  Doubt— pBOBABrurr 
or  Ihhoosncb. 
An  instmictioD.  la  a  criminal  case,  that  a 
reasonable  doubt  of  defendant's  gnllt  is  not  the 
same  as  a  wobabiU^  of  bis  bmooenoe,  bnt  that 
■och  a  douDt  may  exist  when  the  evidence  fails 
to  establish  a  probability  of  Innooence,  Is  not  ob- 
jectionable on  the  ground  that  It  Is  argumenta- 
tive, or  that  the  phrase  "probability  of  Inno< 
cenoe"  Is  of  SDch  a  charaoter  mb  to  reqalre  ex- 
planation.  Bain  v.  State,  74  Ala.  88  followed. 

Appeal  from  clrcalt  court,  Etowab 
county:  John  B.  Tally.  Judge. 

Prosecution  against  Will  Croft.  From 
a  Judgment  of  conviction  d^ndant  ap- 
peals. Beversed. 

Wm.  L.  MartlD^  Atty.  Gen.,  lor  tbe 
State. 

McClbllan,  J.  The  only  exception  re* 
served  on  the  trial  below  goes  tQ  the  re- 
fusal of  the  court  to  give  the  following 
charge,  requested  by  defendant:  "A  rea- 
sonable doubt  of  defendant's  guilt  Is  not 
tbe  same  as  a  probability  of  his  innocence. 
A  reasonable  doubt  of  defendant's  guilt 
may  exist  when  the  evidence  falls  to  con- 
vince the  Jury  that  there  is  a  probability 
of  defendant's  innocence."  There  can  be 
no  donbt  that  tbe  abstract  proposition 
involved  in  this  request  is  a  sound  one. 
Under  tbe  ruling  In  tbe  case  of  Williams  v. 
State.  .^2  Ala.  411,  however,  this  charge 
would  be  condemned,  as  being  confusing. 
In  that  It  falls  to  enlighten  the  Jury  as  to 
the  meaning  of  the  expression  "probabili- 
ty of  innocence."  In  that  case  the  trial 
court  refused  to  instruct  the  Jury  tbat  "If, 
from  all  the  evidence,  there  Is  a  probabili- 
ty of  tbe  Innocence  of  tbe  defendants,  tba 
Jury  must  find  them  not  guilty;**  and 
this  court,  holding  that  the  refusal  was 

g roper,  said:  "It  [the  charge]  would 
ave  Involved  the  Jury  in  doubt  and  uncer- 
tainty, nnlees  it  had  been  carefully  ex- 
plained to  them  wbat  was  Intended  by 
*  a  probability  of  Innocence.***  Bat  in  tbe 
subsequent  case  of  Bain  v.  State,  74  Ala. 
88.  Williams'  Case  was  overrgled  as  to 
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the  point  ander  consideration,  and  It  was 
held  that  a  charge  requested  by  the  de- 
fendant to  the  effect  that  **a  probability 
of  defendant's  Innocence  1b  a  jQSt  founda- 
tion for  a  reasonable  doubt  ol  hlsKoIlt, 
and  therefore  for  bis  acquittal, "  should 
liare  been  given.  BeatHrmlng  Bain's 
Case,  our  conelnelon  must  be  that  there  Is 
nothing  In  the  phrase  "probability  of  In- 
nocence," as  employed  in  the  present  case, 
which  Involves  a  tendency  to  confuse  the 
Jury,  and  that  the  request  Is  not  objec 
tlonable  on  that  ground.  Nor  can  It  be 
contended  that  any  other  term  or  phrase 
of  the  proposed  instnictloa  was  of  a 
character  to  require  explanation  to  avoid 
cunfDfling  the  ]nry.  So  that,  when  taken 
as  a  whole,  we  arennahle  to  perceive  that 
the  request  belonged  to  that  class  of 
charges  which  Is  condemned  In  Railroad 
Co.  V.  Hall.  87  Ala.  728.  6  South.  Bep.  277, 
as  being  ambiguous,  Involved,  and  meta- 
physlcttl.  The  only  other  possible  objec- 
tion to  it  Is  that  It  Is  argumentative;  and 
this,  we  think,  la  untenable.  It  Is,  of 
coarse,  the  right  of  a  defendant  to  have 
the  Jury  Instructed  as  to  the  measura  of 
proof  necessary  to  his  conviction,  and 
the  character  of  the  doubt  of  his  gnllt 
which  will  Justify — even  require— his  ac- 
quittal. This,  It  would  seem,  cannot  be 
better  or  more  Intelligibly  accomplished 
than  by  ditfereotlatlng  tbe  reasonable 
doubt  which  demands  a  verdict  of  "not 
guilty"  from  other  possible  mental  condi- 
tions which,  though  they  too  require  ac- 
quittal, are  not  essential  to  that  rpsult; 
since,  though  they  may  not  exist  at  all, 
yet  there  may  be  such  a  doubt  reasonably 
arising  from  a  fair  consideration  of  all 
the  evidence  as  would  entitle  the  defend- 
ant to  a  favorable  verdict.  And  there 
would  appear.  Indeed,  to  be  a  sort  of  ne* 
cesslty  for  this  differeotlatl<>a  between  a 
reasuDable  doubt  and  a  probability  of  In- 
nocence, in  view  of  our  decisions,  which, 
to  the  mind  of  a  layman,  might  admit 
of  being  contorted  Into  a  requirement 
that  the  Jury  should  believe  that  tbe  de- 
fendant Is  probably  Innocent  before  they 
would  be  Justified  In  finding  him  not  guil- 
ty. The  charge,  In  our  opinion,  ought  to 
have  been  given.  The  Judgment  Is  re- 
versed, and  tbe  cause  remanded. 


(H  AU.  68) 

MrroH^LL  T.  State. 
(aupreme  Court  <if  Alabama.  Jam.  28, 1899. ) 
CHiMiTfAL  Law— Obstbcctiito  Bailroad  Tback— 

EVIDBMCB— WlTNESIl— iNSTBOOTlOlfS. 

I.  On  a  pFoeecutloD  for  obatractfoK  a  rall- 
rosd  track,  where  there  Is  erldenoe  that  a  crow- 
"bar  which  had  been  kept  at  tbe  depot  near  by  was 
missing  after  the  night  the  obstruction  was 
placed  on  the  track,  that  defendant  was  seen  on 
the  track  that  night  with  a  crow-bar,  and  that  a 
croff'bar  was  found  next  morning  at  the  scene 
of  tbe  ohstmctioD,  evidence  Is  admissible  to 
show  that  the  orow-har  so  found  was  the  same 
that  was  mlsslog  inm  tbe  depot. 

fl.  AwitoesB,  Id  identifying  an  artlole,  stated 
that  he  could  not  tell  positively  whether  It 
was  tbe  same.  The  court  thvn  told  bim  that 
be  could  determine  whether  U  was  the  same  on 
the  same  principles  that  be  would  determine 
whether  his  hat  or  knife  was  his  own,  and  he  an- 
swered that  he  was  satlafled  that  the  article  was 
the  saxhe.  HM,  that  Uwre  wm  no  error  in  the 
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instractlon  to  the  witness,  nor  In  the  admission 
of  his  answer. 

8.  On  a  prosecution  for  obstmotlng  a  railroad 
track,  where  tbere  is  evidence  that  a  sboTel 
which  bad  been  left  near  the  scene  of  the  ob- 
struction was  found  under  defendant's  house 
after  hia  arrest,  it  is  not  Impruper  to  allow  the 
shovel  to  be  exhibited  to  the  Joxy. 

4.  Xn  a  criminal  case,  on  the  cross-examlna* 
tlon  of  a  witness  for  the  state,  where  it  is  not 
intiposed  to  show  that  be  has  been  before  exam- 
ined in  the  case,  or  in  any  case  connected  with 
or  resembling  it,  it  is  not  error  to  exclude  aques* 
tion  as  to  how  many  times  he  has  been  a  witness 
In  court. 

5.  In  a  criminal  case,  where  It  la  brought 
out  on  crow-exam Inatlon  that  a  witness  for  the 
state  has  been  Indicted  for  tbe  same  offense  with 
which  defendant  Is  ohar»d,  it  ta  competent  for 
the  state  to  rebut  the  inference  which  might  be 
drawn  from  the  clrcomsttuice,  by  proof  that  the 
witness  has  not  been  Induced  by  any  promise  to 
testify  against  defendant. 

6.  Where  defendant  in  a  oHminal  case  has 
testified  in  his  own  behalf,  Uie  state  may,  for  the 
pui-pose  of  Impeaching  bis  credibility,  ask  wit- 
nesses the  general  cbaracter  of  defendant  in  tbe 
neighborhood  in  which  he  lived,  wlthoat  re- 
stricting the  inquiry  to  bis  repatatiun  for  truth 
and  vemolty. 

7.  On  a  prosecution  for  obstructing  a  railroad 
track,  defendant  asked  the  court  to  fnstract  the 
Jury:  "In  the  absenoe  of  proof  of  the  exact  time 
when  the  obatractlonwas  placed  on  the  railroad, 
you  are  not  authorised  from  the  evidence  to  fix 
tbe  exact  time  only  from  the  evidenoe  in  the 
case;  but  when  there  is  proof  that  defendant  is 
seen  at  a  certain  place  with  a  crow-bar,  and  the 
next  morning  at  a  certain  place  on  the  railroad, 
at  a  certain  ume,  then  tt  Is  competent  for  defend- 
ant to  prove  that  be  was  elsewhere  at  tbe  times 
and  plaoes ;  and  if  defendant  baa  shown  you  this 
by  proof,  or  the  evidence  In  the  case  shows  you 
lu  tbe  times  aad  plaoes  named  and  apeolliea  in 
the  evidence,  this  la  a  olronmstaoce  in  the  case 
in  favw  of  defendant;  and  If  this,  with  the  other 
evidenoe  In  the  case,  creates  the  abiding  oonvto. 
tlon  in  your  mind  that  he  has  proven  this,  you 
must  give  him  the  benetlt  of  it;  and  unless  yon 
believe  from  all  tbe  erldence,  beyond  all  reason- 
able doubt,  that  defendant  Is  guilty,  then  you 
must  auquitblm."  Held,  that  the  instruotion  was 
confusea  and  involved,  and  argumentative,  and 
was  properly  refused. 

8.  In  a  criminal  case  an  instruction  that  if, 
after  looking  at  all  the  evidenoe,  there  are  two 
theories  ansing  therefrom,  one  of  which  shows 
defendant's  guilt,  and  the  other  of  which  shows 
his  innooence.  It  Is  the  duty  of  the  Jury  to  adopt 
that  theory  which  sbows  his  innoeenoe,  and  ac- 
quit him,  la  properly  refused,  as  it  malcee  It  the 
Jury's  duty  to  acquit  If  one  phase  uf  tbe  evidenoe 
tends  to  exculpate  defendant,  whether  they  be- 
lieve It  or  not. 

0.  It  Is  improper  to  Instruct  the  Jury  whidi 
of  two  conflicting  theories  of  the  evidenoe  they 
shall  accept, 

10.  Baa  character  may  he  proved  against  a 
witness  for  the  purpose  of  impeaching  his  cred- 
ibility, though  the  witnesses  who  testify  as  to 
his  character  fail  to  state  tbat  bis  character  or 
reputation  is  such  tbat  he  would  not  be  believed 
when  testifying  on  bis  oath. 

Appeal  from  circuit  court,  Ooneeab  coun- 
ty; John  P.  Hubbarc,  Judge. 

Indictment  against  George  Mitchell  for 
wantonly  and  maliciously  placing  ob- 
structions on  a  railroad  track.  Defendant 
having  l>een  convicted,  and  sentenced  to 
tbe  penitentiary  for  Ave  years,  appeals. 
Aflflrmed. 

There  was  eridencu  Introduced  bytbs 
state  which  tended  to  show  that  there 
bad  been  an  attempt  to  wreck  a  train  on 
the  LoDlsvlUe  &  NaahTlIle  Ballroad  at  a 
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short  distance  from  Evergreen,  In  Conecoh 
nonnty ;  tbat  tb«  section  boss  of  the  road- 
OD  coming  to  the  place  where  the  obstruc. 
tlons  were  placed  on  the  track,  found  a 
broken  cruw-bar  and  abroken  Jack-screw, 
together  with  other  articles  ol  obstruc- 
tion ;  and  tbat  there  was  near  the  scene 
of  the  attempted  wreck  a  shovel,  which 
was  afterwards  found  at  the  defendant's 
bonae.  On  the  examination  of  one  Dent- 
ing, be  testified  that  be  was,  and  bad  been 
for  some  time,  depot  agent  of  the  Lonls- 
vllle  A  Nashville  road  at  Evergreen,  and 
tbat  he  had  a  crow-bar  at  the  depot 
which  was  need  around  the  warehouse, 
and  that  he  had  not  seen  the  crow-bar 
since  tfaenlgfaC  of  the  attempted  wreck. 
The  witness  was  then  shown  the  brnkeu 
crow -bar,  and  asked  U  It  was  the  crow- 
bar hansed  at  the  waretaoase,  to  which  he 
rolled:  "He  could  not  tell  positively, 
and  would  not  like  to  swear  positively  to 
this  being  the  Identical  bar."  After  the 
witness  had  further  testified  "that  the 
crow-bar  bad  been  around  his  office,  and 
had  berai  used  there  for  a  long  time,  and 
that  he  bad  seen  It  there  often, "  the  court 
Inatrooted  the  wltnesB  "that  It  was  a 
question  of  Identity,  and  tbat  be  conld  de- 
termine whether  It  was  the  crow-bar  or 
not  upon  the  same  principles  that  he 
would  determine  whether  hlu  but  or  bnife 
was  bis  own."  On  the  question  of  Identi- 
ty being  repeated  to  the  witness,  he  an- 
swered: "I  am  aatlafled  that  ft  Is  the 
same  :row-bar  we  bad  at  the  depot." 
There  was  further  evidence  Introduced  by 
the  state  which  tended  to  connect  defend- 
ant, together  with  otiiera,  with  the  com- 
mission of  the  crime  For  which  he  was  In- 
dicted. After  proving  that  the  shovel 
which  had  been  left  on  the  side  of  the  road 
near  the  scene  of  the  obstruction  was 
foiiDd  under  the  dtfendaot's  bouse  after 
his  arrest,  the  state  offered  tbe  shovel  In 
evidence,  and  the  court  overruled  defend- 
ant's objection  thereto.  On  the  Introduc- 
tion of  one  Stewart  as  a  wltnens  fur  the 
state,  after  testifying  that  be  was  a  spe- 
cial agent  of  the  Louisville  ft  Nashville 
Ballroad.  and  had  come  up  to  Investigate 
this  obstruction  of  thetrack  at  Evergreen, 
and  after  be  bad  given  farther  testimony, 
defradant.  on  rross-examlnatton,  asked 
him  this  qnestlon:  "You  have  been  in 
court  before  frequently, — a  witness  In 
court  frequently, — have  you  not?"  The 
state  objected  to  tbe  question,  and  tbe 
court  sustained  the  objection,  and  refused 
t»  allow  the  witness  to  anawer.  Dpon 
the  Introdnctlon  of  one  Dick  Agee  as  a 
witness  for  the  state,  and  after  be  had 
Bwom  that,  the  morning  after  the  train 
wan  attempted  to  be  wrecked,  he  met  de- 
fendant and  one  Mack  Thomas  on  the 
road  about  one  and  a  half  or  two  bonrs 
by  sun,  In  tbe  morning,  and  both  laughed, 
and  said,  "Oh,  fellow,  we  liked  to  bad 
Bometblng  last  night, "  tbe  defendant,  on 
cross-examination,  asked  said  wltnens 
lie  was  not  Indicted  tor  tbe  same  offense 
for  whicb  the  defendant  was  on  trial ;"  and 
the  witness  answered,  "Yes. "  Thereupon 
the  sollcltorasked  this  witness  the  foUow- 
Ingqnestlon:  "Imadeyounupromlses.dld 
1?"  to  which  the  witness  answered.  "You 
made  me  no  promises.'*  The  d^endant. 
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objected  to  both  question  and  thennswer, 
and  duly  excepted  to  tbe  court's  overrul* 
Ing  his  objection.  After  defendant  had 
testlRed  in  his  own  behalf,  the  state  Intro* 
dnced  several  witnesses  for  the  purpose  of 
impeaching  him,  and  to  each  one  of  these 
witnesses  the  following  question  was  pro- 
pounded by  tbe  state:  "Do you  know  the 
general  character  of  George  Mitchell,  the 
defendant,  In  the  n^hborhood  lu  wblcb 
he  lives?"  Each  of  said  witnesses  an- 
swered "that  be  knew  the  general  char- 
acter of  the  defendant,  and  that  defend- 
ant's character  Is  bad."  One  witness  said 
he  was  regarded  as  a  "  mean  negro. "  The 
defendant  objected  to  these  questions,  and 
also  to  tbe  answers.  Tbe  testimony  for 
defendant  tended  to  prove  an  alibi. 

The  defendant  requested  the  court  to 
give  tbe  following  written  charges,  and 
separately  excepted  to  tbe  n^usal  of  tbe 
court  to  give  each  of  them  as  asked :  (4) 
"The  court  charges  the  Jury  that.  In  the 
absenceof  proof  of  theexact  tlmewhen  the 
obstruction  was  placed  on  the  railroad, 
youerenotanthorizedfrom  the  evldenceto 
fix  the  exact  time  only  from  the  evidence 
In  tbe  case;  bnt  when  there  la  proof  tbat 
defendant  Is  seen  at  a  certain  place  with 
a  crow-bar,  and  the  next  morning  at  a 
certain  place  on  the  railroad,  at  a  certain 
time,  then  It  Is  competent  for  tbe  defend- 
ant to  prove  that  be  was  elsewhere  at  the 
times  and  places;  and  If  the  defendant 
baa  shown  yon  this  by  proof,  or  tbe  evi- 
dence In  tbe  case  shows  you,  at  tbe  times 
and  places  named  and  specified  lu  the  evi- 
dence, this  is  a  circumstance  in  tbe  case  In 
favor  of  the  defendant;  and  if  this,  with 
the  other  evidence  In  the  case,  creates  the 
abiding  conviction  Id  your  mind  tbat  he 
has  proven  thie),  yon  mufit  give  blm  the 
benefit  of  It;  and  unless  you  believe  from 
all  tbe  evidence,  beyond  all  reasonable 
doubt,  tbat  defendant  Is  guilty,  then  you 
must  acquit  him.  **  (9)  "  The  court 
charges  the  Jury  that  It  Is  your  duty  to 
look  at  all  the  evidence  In  tbe  ease,  and  If, 
after  looking  at  all  tbe  evidence,  there  are 
two  theories  arltiing  from  the  evidence  In 
the  case,  oneof  which  shows  bis  guilt,  and 
tbe  other  shows  bis  Innocence,  then  it  Is 
your  duty  to  adopt  that  theory  which 
showa.bls  Innocence, and  acqulthlm."  (10) 
"The  court  charges  tbe  Jury  that  while  It 
Is  competent  for  the  state  to  show  that 
defendant  Is  a  man  of  bad  character,  to 
affect  tbe  weight  of  his  testimony,  this  but 
throws  a  shade  on  the  testimony  that  Is 
not  so  dark  as  that  If  tbe  evidence  should 
go  further,  and  show  not  only  tbat  be 
has  the  character  of  being  a  'mean  ne- 
gro,' but  his  character  for  truth  and  ve- 
racity Is  bad,  and  be  would  not  be  believed 
on  oath  In  a  court  of  JustlcH  by  the  wit- 
nesses or  witness;  and  If  there  Is  no  evi- 
dence that  the  witness  or  witnesses  would 
not  believe  him,  in  a  court  of  Justice,  on 
oath,  then  yon  mast  not  look  at  his  testi- 
mony with  tbls  shade  apon  It. " 

iStaBwortb  A  Bumettt  lor  appellant. 
Wm.  L.  iiMftia,  Atty.  Gen.,  for  tbe  State. 

Walkbb,  J.  There  was  evidence  tend- 
ing to  show  that  a  crow-bar  wblcb  had 
been  kept  In  the  depot  at  Evergreen  bad 
been  missing  from  tbat  place  alnca  the 
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Dight  tbe  obatrncHon  was  put  oo  the 
traek;  that  the  defendant  vaa  wen  on 
tbe  track  that  night  with  a  crow-bBr; 
and  thut  a  crow-bar  was  foond  the  next 
morning  at  the  scene  of  the  obstruction. 
Evidence  waa  admiseible  to  show  that 
the  crowbar  which  was  found  tlicre  waa 
the  same  one  which  waa  misalng  iiom  the 
depot.  On  tbe  queetlon  of  tbe  Identlflca- 
tton  ot  peraons  or  things,  a  witness  may 
be  allowed  to  speak  as  to  bis  opinion  or 
belief.  He  may  be  certain  and  free  from 
doubt,  or  he  may  not  be  fully  assured  of 
the  correctness  of  bis  concIusloDS.  He 
may  state  the  result  of  his  ezamlnatlon  ot 
the  person  ur  object  Moogbt  to  be  tden- 
tifiedf  and  It  la  proper  for  blm  so  to  ez> 
press  blmaelt  as  to  Inform  tbe  Jary  wheth- 
er his  statement  Is  made  confidently  or 
doubtingly.  Tbe  testimony  Is  not  to  be 
excluded  because  tbe  witness  does  not 
speak  with  positive  aasurance.  Turner  v. 
McFee,  61  Ala.  468;  Walker  v.  State.  Sa 
Ala.  393;  1  Oreenl.  Br.  S  440;  1  Whart.  £v. 
S  611.  There  was  no  error  In  the  Instrnc- 
tlon  to  tbe  witneaa  Deming  on  the  qnea< 
tlon  as  to  tbe  Identity  of  the  crow-bar, 
and  the  answer  of  the  wltnms,  alter  such 
Instruction,  was  properly  admitted. 

There  was  evidence  tending  to  show 
that  a  shovel  which  had  been  left  on  the 
side  of  the  railroad  near  tbe  scene  of  the 
obatructlun  was  found  under  the  defend- 
ant's boose  after  his  arrest.  It  was  not 
Improper  to  permit  this  shovel  to  be  pro- 
duced and  exhibited  to  the  Jury.  Watklns 
V.  State,  89  Ala.  82,  8  Sontb.  Bep.  184; 
Holly  v.  State,  75  Ala.  14. 

On  the  croBs-examlnatinn  ol  one  of  the 
witnesses  for  the  state  he  was  asked  as 
to  the  nomber  ot  times  he  had  been  in 
court  and  had  testified.  It  was  not  pro- 
posed to  be  shown  that  tills  witness  had 
been  examined  In  this  case  before,  or  had 
testified  In  other  cases  having  any  connec- 
tion with  or  resemblance  to  this  one. 
We  are  unable  to  discover  tbe  pertinency 
or  relevancy  of  tbe  Inquiry.  It  seems 
plain  that  the  defendant  could  not  have 
been  preindlced  by  the  action  ot  the  court 
.  Id  sustaining  the  objection  to  the  qnes* 
tlon. 

One  of  the  witnesses  tor  the  state  had 
been  Indicted  for  the  same  oNense  with 
which  the  defendant  was  charged.  It 
was  competent  for  the  state  to  rebut  tbe 
Inference  which  might  be  drawn  from  this 
circumstance,  which  was  brought  out  on 
a  cross-examination,  by  proof  tnat  the 
witness  bad  not  been  Induced*  by  any 
pninilse  In  reference  to  bis  own  case,  to 
testify  against  tbe  defendant. 

The  d^endant  testified  In  his  own  be- 
half. It  was  competent  tor  the  state  to 
impeach  his  credibility.  For  this  purpose, 
inquiry  into  bis  general  character  or  repu- 
tation was  proper.  Such  Inquiry  was  not 
restricted  to  his  repntatlon  fur  truth  and 
veracity.  It  was  proper  to  ask  a  witness 
If  he  knew  tbe  general  character  of  tbe  de- 
fendant In  tbe  neighborhood  in  which 
he  lived.  Mclnerny  v.  Irvin,  90  Ala.  276,  7 
South.  Bep.  841;  Ward  v.  State,  28  Ala. 
53.  No  objection  was  Interposed  to  tbe 
answers  ot  tbe  several  witnesses  to  that 
question. 

The  fourth  charge  requested  by  the  de- 


fendant Is  confused  and  Involred;  bealdes. 
It  Is  plainly  argnmentative  In  character; 
and  tor  that  reason,  also,  the  court  was 
Justified  in  refusing  to  give  It.  Railway 
Co.  v.  Hale,  90  Ala.  8,  8  South.  Rep.  142; 
HuBsey  v.  State,  8ft  Ala.  34,  5  South.  Rep. 
484;  Snider  v.  Burks,  84  Ala.  S3,  4  South. 
Bep.  2^.  Obedience  to  charge  No.  9  would 
have  made  it  the  duty  ot  tbe  Jury  to  ac- 
quit tbe  defendant  if  one  phase  of  the  evi- 
dence tended  to  exenlpate  blm,  whether 
they  beliered  that  evidence  or  not.  It  Is 
Improper  for  the  court  to  Instruct  the 
Jury  which  ot  two  conflicting  theories  of 
the  evidence  they  shall  accept.  Fnnville 
V.  State.  91  Ala.  39,  S  South.  Bep.  688. 
Bad  character  may  be  proved  against  a 
witness  for  tbe  purpose  ol  Impeaching  his 
credibility,  although  the  witnesses  who 
tentity  as  to  bis  character  fail  to  state 
that  his  character  or  reputation  Is  such 
that  he  would  not  be  believed  when  testi- 
fying on  his  oath  la  a  court  of  Justice. 
This  consideration  discloses  one  of  several 
objectionable  features  In  charge  No.  10. 
That  charge  was  properly  rtfused.  The 
other  ezcepHons reserved  by  the  dtfeodnnt 
during  the  progress  of  tbe  trial  are  obvi- 
ously without  merit.  Affirmed. 


(N  Ala.  OB) 

Thoupson  t.  Statb. 
(Supreme  Court  of  Atatxana.  Jan.  98, 1891.) 
IiAKossT— What  CoKsnrcrBB. 
Od  a  prosecQtlon  for  larceny,  nhere  the 
erldence  abows  tbst  defendant  atraok  tbe  hand 
of  a  person  who  was  showliig  hlm  money,  hot 
does  not  sbow  whether  he  got  the  money,  or 
merely  knocked  it  to  the  ground,  where  it  was 
loat,  it  la  error  to  refuse  to  charge  that  defend- 
ant oanuot  be  conrioted  onlesa  ha  got  the  mcMiey 
into  his  hands  or  actual  poaaesslont  alnoe  that 
only  would  oonstltute  larceny. 

Appeal  from  circuit  court.  Pike  county; 
John  P.  Hubbard,  Judge. 

Indictment  against  Atnos  Thompson  for 
larceny.  Defendant  was  convicted,  and 
appeals.  Beversed, 

At  the  trial  thecourt  refused  defendant's 
request  to  charge:  (1)  "The  Jury  must 
beUeve,  beyond  a  reasonable  doubt,  that 
tbe  defendant  got  tbe  money  Into  his 
hands,  or  actual  possession,  before  they 
can  convict  him  ot  larceny. " 

K.  Is.  Bsrtaon,  tor  appellant.  Wm.  Zt. 
MnrUa,  Atty.  Oen.,  lor  tbe  State. 

Wai,kkr,  J.  The  witness  for  tbe  state 
testified  that  he  held  oat  his  open  hand, 
with  two  silver  dollars  tfaerdn.  abowlnsr 
the  money  to  the  defendant;  that  the  de- 
fendant struck  witness*  band,  and  the 
money  was  either  knocked  out  of  hla 
hand,  or  was  taken  by  the  defendant,  he 
could  not  tell  positively  which.  It  was 
after  12  o'clock  at  night,  and  the  witness 
did  not  see  the  money  either  In  defend- 
ant's possession  or  on  the  ground.  The 
court  charged  tbe  Jury:  the  Jury  find 
from  the  evideueetbat  tbe  defendant,  with 
a  felonlons  Intent,  grabbed  for  tbe  money, 
but  did  not  get  It,  but  only  knocked  It 
from  the  owner's  hand  with  a  felonious 
intent,  this  would  be  a  sufflcient  carrying 
away  ot  the  money,  although  defendant 
never  got  possession  at  anytime  of  said 
money."  Tliis  charge  was  erroneoiu.  To 
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coDBtltnte  larceny,  tbere  miut  be  a  (elonU 
OUB  .taking  and  carrying  away  of  personal 
property.  There  must  be  sucb  a  caption 
that  tbe  accused  acqnlrea  doDilnlon  over 
the  property,  tnllowed  by  sncb  an  aaporta- 
Tlon  or  carrying  away  as  to  supersede  tbe 
poBseASlon  ot  the  owner  for  an  apprei;lable 
period  of  time.  Though  tbe  owner's  pos- 
aesston  Is  disturbed,  yet  the  offense  Is  not 
complete  II  the  accused  falls  to  acquire 
socb  dominion  over  the  property  as  to  en- 
able him  to  take  actual  custody  or  con- 
trol. Frailer  t.  State.  86  Ala.  17, 4  South. 
Bep.  691;  Croom  State,  71  Ala.  14;  Ed* 
mondB  r.  State,  70  Ala.  8;  Wolf  State, 
41  Ala.  413.  It  Is  not  enough  that  the 
tuoney  was  knocked  out  of  tbe  owner's 
band.  If  It  tell  to  the  ground,  and  tbe  de- 
fendant never  got  control  of  It.  The  de- 
fendant was  not  KDllty  of  larceny,  If  he 
did  not  get  tbe  money  under  hie  control. 
If  the  attempt  merely  cansed  tbe  money 
to  fall  from  the  owner's  baud  to  tbe 
ground,  and  tbe  defendant  ran  oil  with- 
out getting  It,  the  larceny  was  not  con- 
summated, as  the  dominion  of  the  tres- 
paasbr  was  not  complete.  ChargeNo.  1  was 
a  proper  statement  of  the  law  as  appli- 
cable to  tbe  evidence  above  referred  to, 
and  It  ^ould  faara  been  ^ven.  Bavenea 
and  remanded. 


(»  Ala.  178) 

FsBTDRAzn  et  a/,  v.  St.  Joskph'b  Catho- 
lic Cbubcb. 

(Supreme  Court  of  Alabama.   Feb.,  180S.) 
Affkai^Intbrlocdtobt  Dboksb. 
Ad  appeal  will  not  Me  from  a  decree  over- 
rellDg  a  demurrer  to  a  cros>-bill. 

Appeal  from  chancery  court,  MobDe 
county;  W.  H.  Tayloe.  Chancellor. 

Action  by  S.  Festoraul  and  another,  as 
executors,  against  St.  Joseph's  Catholic 
Cbnrcb.  From  a  decree  overruling  plain- 
tiffs' demurrer  to  driendant'a  cross- bill, 
plaintiffs  appeal.  Dismissed. 

HaDuia  Taylor,  OveralJ  A  Bestor,  and 
Ftvd.  G.  Bromberg,  tor  appellants.  Qaj' 
lord  B.  A  F,  B.  Garkt  for  appellee. 

Walkbb,  J.  Tbls  Is  an  appeal  from  a 
decree  overruling  a  demurrer  to  a  crosa- 
blll.  There  Is  no  authority  tor  an  appeal 
from  each  en  Interlocutory  decree.  Bar- 
clay V.  SprAKlns,  80  Ala.  857;  Jones  v. 
Iron  Co..  90  Ala.  646,8  South.  Rep.  182; 
Code  1886,  g  8612.  The  court  being  with- 
out authority  to  entertain  the  appeal.  It 
must  be  dismissed. 

(K  A]a,M») 

F.  8.  ft  H.  ROSBNBRRO  T.  H.B.CLArLIN  CO. 

(Supreme  Court  of  Alc^ama.  Feb.  8,  1893.) 
Attachiunt — DsrsoTivs  WBiT—WAivma^ 

flJUUIHO— AjtBHIUfBMT— APFIAU 

1.  Wliere  tlio  teooni  falls  to  show  that  de- 
feodaot's  motion  to  require  plaintiff  to  give  se- 
cority  for  coets  was  iDsleted  on,  the  motim  Is 
presamed  to  have  been  waived. 

a.  Tbongb  Code,  I  9B06.  provtdea  that  a  suit 
GMunenoed  by  attaeoBMUt  u  triaMe  at  th»  le- 
tuni-term  of  (he  writ,  if  tbe  levy  has  been  made 
and  notioe  thereof  given  90  days  Before  the  oom- 
menceznent  of  saoh  term,  defendant,  by  a  general 
appearance,  waives  plalntlfTs  laUon  to  serve 
the  notioe  within  proper  time. 


8.  A  defendant  In  attachment,  by  filing  pleac 
Involving  areoognitioLiOf  the  servloe  of  the  writ, 
and  by  going  to  trial  wltboat  ob]eotloo.  enters 
a  gtoeral  appearance,  within  Code,  |  S996,  pro- 
viding that,  if  tbe  defeadaat  appears  and  ^eads, 
the  cause  proceeds  ss  in  safta  eommenoed  by 
summons  and  oomplalnL 

4.  Dnder  Code,  S  providing  that  plain- 
tiff, before  or  dnring  trial,  most  be  permitted  to 
amend  any  d^ect  n  form  or  subsunoe  in  the 
afBdavlt,  and  no  attaohsient  most  be  dismissed 
for  any  defect  therein,  if  the  plaintiff  will  xaaSte 
a  sufficient  afltdavlt,  a  plaintiff  corporation,  hav- 
ing stated  its  name  correctly  in  the  original  affi- 
davit,  nuy  file  an  amended  affidavit  averring  Its 
corporate  duuiacter. 

ft.  An  imverUled  plea  denytng  plaintiff's  oor- 
porate  oharacter  will  be  sferioaen  ont,  nnder  Acta 
1888-89,  p.  57.  providing  that  plaintiff  cannot  be 
required  to  raove  Ita  oorporate  existence  anless 
the  same  Is  denied  by  verified  plea. 

6.  An  order  suat^ning  a  demurrer  cannot  be 
reviewed  on  appeal,  where  the  record  fails  to 
show  the  grounoB  of  the  donnrrer. 

7.  Where  two  pleas  ^reaent  the  gennal  Issue^ 
an  error  in  sustaining  a  demurrer  to  one  of  them 
is  harmless. 

Appeal  from  circuit  court,  Dallae  coun- 
ty; John  Moobe,  Judse. 

Action  by  the  H.  B.  Claflln  Company 
against  F.  S.  &  H.  Rosenberg  in  the  na- 
tore  of  attachment  proceedings.  From  a 
Jndgmwt  for  plalntlO.d^ndant  appeals. 

ThiB  action  was  commenced  by  attach- 
ment. Defendant  filed  18  pleas,  the  tenth 
and  eleventh  of  which  are  not  touud  In  the 
record.  The  eecond  and  third  pleas  al- 
leged that  tbe  plaintiff  wae  a  foreign  cor- 
poration, and  bad  not  complied  with  the 
constitutional  and  etatotory  provisions 
which  authorised  it  to  do  buslnees  In  this 
state.  Tbe  original  affidavit  upon  which 
tbe  attachment  was  Issued  did  not  de- 
•oribe  tbe  plaintiff  as  a  corporation,  but, 
by  permission  of  the  conrt,  the  plaintiff 
amended  this  affidavit,  as  well  as  Its  com- 

elalnt.  by  deacriblng  the  plaintiff  as  a 
Ddy  coiimrate.  Tbe  dtfendant  moved  to 
dIsBolve  and  dlsmlaB  the  attachment,  and 
dismiss  the  levy,  on  the  ground  that  tbe 
original  and  amended  affidavit  made  a 
new  cause  of  action,  and  because  no  no- 
tice of  the  levy  ot  the  attachment  sued  out 
by  H.  B.  Claflln  Company,  a  body  corpo- 
rate, had  been  served  on  the  defendant. 
The  court  overruled  tfaeee  motions.  On 
motion  of  the  plaintiff,  the  court  ordered 
the  defendant's  pleas  numbered  1,  4,  6,  6, 
8,  and  9  to  be  stricken  from  the  file,  and 
the  court  sustained  the  fdalntltf'B  demurs 
rer  to  plea  No.  18. 

Qastoa  A.  Eobblnajor  appellant.  Zten- 
9on  (ft  Pitta,  for  appellee. 

Wauebb,  J.  1.  Tbe  record  falls  to  BboV 

that  any  action  waa  taken  by  the  circuit 
court  on  the  motion  of  the  defendant  to 
require  the  plaintiff  to  give  secnrity  for  the 
costs.  As  it  does  not  appear  that  the  mo- 
tion was  Insisted  on,  or  even  called  to  tbe 
attention  of  tbe  conrt.  tbe  presumption 
on  appeal  Is  that  It  was  abandoned  or 
waived.  Hutcheson  v.  Powell,  (Ala.)  • 
Booth.  Rep.  170;  Covington  Co.  v.  Kinney, 
45  Ala.  176;  Dougherty  v.  Colquitt,  2  Ala. 
837. 

2.  A  suit  commenced  by  attachment  Is 
triable  at  the  ret  urn -term  of  the  writ.  If  the 
levy  has  been  made  and  notice  thereof  giv- 
en 20  days  before  the  eommencement  of 
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8Dch  term.  Coile,  $  299S.  If  the  notice  ot 
the  levy  has  not  then  been  ^vea,  and  the 
defendant  doee  not  appear,  the  case  can- 
not be  trted  at  that  term ;  but  it  may  be 
continued,  and  notice  of  the  levy  may  be 
given  thereafter.  No  reason  1b  perceived 
why  the  mere  tallare  of  the  officer  to  serve 
the  notice  at  the  proper  time  shoold  con- 
fer on  the  defendant  the  rl^bt  to  have  the 
attachment  dismissed.  However  that 
maybe,  It  is  plain  that  uotbInK  remains 
to  be  accomplUbed  by  a  service  of  the  no- 
tice, if  the  defendant  volontarlly  appears 
and  pleads  to  the  complaint.  The  pur- 
pose of  the  notice  Is  to  afford  the  defend* 
aut  the  opportunity  to  appear  and  make 
defense.  A  general  appearance  dispenses 
with  the  necessity  of  n  formal  notice,  and 
la  a  waiver  of  any  previous  Irregnlarlty  In 
the  service  of  process.  Lsmpley  v.  Bea- 
vels,  25  Ala.  6S4;  Moore  v.  Easiey,  18  Ala. 
611):  Peebles  v.  Weir.  60  Ala.  418. 

The  appearance  of  the  defendant  in  this 
case  was  not  limited  to  the  purpose  of  the 
motion  to  quush  tbn  levy  and  to  dissolve 
and  dlemlsa  the  attachment.  It  recoff- 
nized  the  case  as  In  court  by  HWng  A  num- 
ber of  pleas,  several  of  which  involved  a 
recognition  of  the  service  of  the  writ  of 
attachment,  and  by  (coing  to  trial,  with- 
out objection,  so  far  as  the  record  dls- 
clnsea.  All  objections  because  of  the  fail- 
ure of  the  officer  to  serve  written  notice 
of  the  levy  were  waived  by  this  general 
appearance.  If  the  defendant  in  attach' 
ment  appears  and  pleads,  the  cause  pro- 
ceeds as  In  suits  commenced  by  summons 
and  complaint.  Code,  §3996.  In  claiming 
that  the  motion  to  quash  the  levy  and  to 
dissolve  and  dismiss  the  attachment 
should  have  been  eranted  because  of  the 
failure  to  serve  written  notice  of  the  levy, 
the  appellant  urges  an  objection  which 
has  been  removed  by  themselves. 

3.  The  original  affidavit  fbr  the  attach- 
ment correctly  stated  the  name  ot  the 
plaintiff,  but  did  not  describe  It  either  as 
a  partnership  or  as  a  corporation.  The 
plaintiff  was  permitted  to  file  an  amended 
affidavit,  in  which  Its  corporate  character 
Is  duly  stated.  It  has  heen  held  that  the 
absence  of  an  all^atlon  of  the  plaintiff's 
corporate  capacity  In  an  original  com- 
plaint filed  by  a  corporation  conld  not  be 
regarded  as  a  failure  to  name  any  plain- 
tiff at  all,  and  that  an  amendment  of  the 
complaint  by  stating  the  plalntltTs  corpo- 
rate character  should  be  allowed.  Insur- 
ance Co.  V.  Roberts.  60  Ala.  431 ;  Alabama 
Conference,  etc.,  v.  Price,  42  Ala.  47.  Such 
an  amendment  Is  a  mere  correction  of  the 
^Isscrlptlon  of  apfalntiff,  already  named.  It 
does  not  amount  to  a  d^arturefrom  the 
original  complaint,  to  the  Institution  of  a 
new  action,  or  to  the  introduction  of  a 
different  party  plaintiff.  A  similar  amend- 
ment of  the  affidavit  In  an  attachment 
case  Is  plainly  authorized  by  the  provision 
of  the  statute  that  the  plaintiff,  before  or 
during  the  trial,  must  be  permitted  to 
amend  any  defect  of  form  or  substance  In 
the  affidavit;  and  no  attachment  must  be 
dlsmlBAed  Tor  any  defect  In  the  affldavlt,  If 
the  plaintiff,  his  agent  or  attorney,  will 
make  a  sotficlent  affidavit.  Code,  §  2998. 
The  mandate  of  the  statute  that  the  at- 
tachment law  muat  be  liberally  construed 


to  advance  Its  manifest  Intent  need  not  be 
Invoked  to  Justify  this  conclusion.  The 
sufficiency  of  the  defendant's  pleas  num- 
bered 4, 5t  6, 7, 8,  and  9  depended  upon  the 
correetnesa  of  the  auuraptlon  that  the 
suit  was  not  commenced  by  the  plaintiff 
corporation,  because  Its  corporate  capac- 
ity was  not  stated  In  the  original  affida- 
vit. That  assumption  was  erroneous, 
and  there  was  no  error  in  striking  the 
above-mentioned  pleas  from  the  flies. 
None  of  them  presented  a  valid  defense  to 
the  Biilt. 

4.  The  flret  plea  waa  a  denial  that  the 
plaintiff  Is  n  corporation  anttaorlied  to 
maintain  this  suit.  This  plea  was  loKUffl* 
cient,  becHuse  it  was  not  sworn  to.  It 
presented  an  issue  aa  to  the  existence  ot 
the  plaintiff  as  a  corporation.  The  plain- 
titr  cannot  be  required  to  prove  Us  corpo- 
rate exlntence,  anleaa  the  same  Is  denied 
by  a  plea  verified  by  affidavit.  Acts  Ala. 
1888-89,  p.  57. 

6.  No  demurrer  to  the  thirteenth  plea  Is 
found  In  the  record.  As  there  Is  nothing 
to  show  what  were  the  grounds  of  the 
demurrer,  we  areunable  to  review  the  rul- 
ing of  the  court  in  sustaining  it.  How- 
ever erroneous  that  niltog  may  have  been, 
it  involved  no  Injury  to  the  appelant. 
The  plea  amounted  only  to  the  general  Is- 
sue. Railroad  Co.  v.  TrammelT,  (Ala.)  9 
South.  Bep.  870.  Tfaetwelfth  plea  amount- 
ed to  the  same  thing.  Under  this  plea  the 
defendant  had  the  full  benefit  of  all  matter 
ot  defense  that  would  have  been  available 
to  It  under  the  thirteenth  plea.  Sustain- 
ing the  demurrer  to  the  latter  plea  was, 
for  this  raason,  error  without  Injury,  tt  er- 
ror at  all.  Manning  v.  Maroney.  87  Ala. 
668,  6  South.  Bep.  843.  Wehavediscovered 
no  error  In  the  record,  and  the  Judgment 
of  the  circnit  eoort  most  be  affirmed. 


(H  Ale.  EB) 

HoRNsuT  V.  State. 
(Supreme  Court  of  Alabama.   Feb.  8, 1893.) 
DiuwiKeJuST— Mububb—Ihdiothhnt— Btidihoi 

— -DBOLABATlOHBCNDEBABSBaT— INBTBUOTIONB. 

1.  nndfior  Act  I88&-«9,  p.  4S0,  amendiog  Act 
1880-87,  p.  151,  S  4.  and  providing  that,  as  far  as 
it  applies  to  Pike  county,  the  names  of  the  per- 
sons irom  whom  Jurors  are  to  be  drawn  shall  be 
placed  in  fifteen  boxes,  one  fbr  eaoh  preoinot  In 
the  coonty,  a  Jury  for  the  trial  of  a  oapltal  case 
in  Pike  county  must  be  drawn  from  fifteen  boxes, 
Instead  of  turn  one  box,  as  provided  la  the  cnig. 
Inal  act 

2.  An  Indictment  whioh  charges  that  "de- 
fendant anlawfully  and  with  malioe  afurothongtat 
killed  P.  by  stabbing  him  with  a  knife  or  other 
weapon, "  is  demurrable,  as  the  alternative  aver* 
meat,  "or  other  weapon,"  insuffloientlydeacrlbes 
the  means  ased. 

8.  Where  a  count  in  an  Indictment  is  in  the 
altemative,  with  one  of  the  averments  good 
and  the  other  charged  In  the  alternative  Bad, 
and  no  objection  Is  taken  to  the  Indictment,  a 
genera!  verdict  of  guilty  will  be  refprred  to  the 
good  averment,  and  a  Indgment  on  conviction  sus- 
tained.   State  V.  Coleman,  S  Port.  (Ala.)  40. 

4.  It  la  not  error  fee  a  eonrt  In  a  criminal 
ease  to  refnse  to  permit  defendant  to  Inquire  of 
a  Jnror  on  his  voir  dire  whether  be  is  willing  to 
aocopd  a  negro  as  fair  a  trial  as  a  white  person, 
as  neither  party  to  the  action  has  a  rl^t  to  In- 
terrogate a  Jnror  before  he  is  challeDged. 

6.  The  mere  facts  that  defendant  waa  under 
arrest  lor  bomioide,  and  that  the  offleer  who  bad 
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him  1q  ohttc^  was  armed,  are  not  snffldeoit  to 
exclude  a  statement  ol  deifendant  to  tbe  olllcer 
concerQlns;  toe  homicide,  and  bow  It  occurred. 

6.  Deiendant  alleged  that  deceased  was  killed 
by  falling  ou  a  brokea  waKon-spoke,  and  offered 
in  evidence  a  |dece  of  wood,  claimed  to  bealmllar 
in  Bbape  to  the  wagon-spoke  when  the  bomtclde 
occuTtw.  Beid,  that  the  court  did  not  err  in  ex- 
cluding the  piece  of  wood,  aa  the  wagon-spoke 
itaelf  was  in  evidenoe,  and  as  It  was  a  matter  of 
proof  whether  its  appearaaoe  differed  from  what 
It  was  at  the  time  or  the  death  of  deceased. 

7.  In  Buoh  case,  tbe  testimonv  of  a  witness 
that  at  the  time  the  spoke  was  cut  from  thewheel 
he  called  the  attention  of  a  person  to  it,  and 
asked  him  to  preserve  It,  was  properly  excluded 
as  hearsay. 

8.  It  is  error  to  Oharge  the  Jory  that,  "if  de- 
fendant killed  P.  with  a  deadly  weapon,  it  la 
presumed  to  be  murder,  **  where  snzh  charge  is 
unaccompanied  with  the  further  statement,  ^tin- 
lass  the  evidence  which  proves  the  killing  rebuts 
the  presumption. " 

9.  It  is  not  error  for  tbe  oourt  to  refuse  to 
charge  that,  In  order  to  find  defendant  gulLly, 
the  Jury  must  be  convinced  beyond  a  reasonable 
doubt,  ooth  that  defendant  took  the  life  of  de- 
ceased and  that  he  did  Itwitb  premeditation  and 
deliberation. 

10.  A  charge  that  ''manslaughter  in  the  first 
degree  is  tbe  voluntaiy  depriving  a  baman  being 
of  life,"  is  erroneooB,  in  that  It  omits  tbe  Im- 
portant goall^ng  olsua»'*tinIawfiil"  and  ''with- 
out malioe. " 

11.  On  a  trial  for  murder,  a  charge  that  the 
"absence  of  all  evidenoe  of  motive  alfords  a 
■teona  presumption  of  iDnooence,"  is  misleading, 
for,  li  the  offense  Is  clearly  made  out  by  other 
evidence,  it  Is  not  necessary  for  the  state  to  go 
further,  and  also  prove  a  motive. 

12.  On  a  trial  lor  murder  defendant  requested 
the  court  to  chance  that  the  burden  was  on  the 
state  to  prove  the  guilt  of  tbe  aooused,  and  was 
not  necessarily  on  defendant  to  explain  suspi- 
cions; that  clroamstances  and  suspicion  were  not 
enougti;  that  conviction  t>eyond  a  reasonable 
doubt  was  what  tho  law  required ;  and  that,  if 
any  facts  or  circumstauces  established  by  the  ev- 
idence were  absolutely  inconsistent  with  the 
mpposition  of  gnllt,  the  defendant  must  be  ao- 
qoitted.  field,  that  tbe  reqoesta  to  charge  were 
properly  refused,  as  they  were  misleading  and 
argumentative. 

Appeal  froni  circuit  court,  Pike  county; 
John  P.  Hdbbakd.  Judge. 

Li.  Homeby  waa  convicted  of  murder  in 
tlie  second  6egrfx,  and  appeals.  Reversed. 

Upon  tbe  formation  ol  the  Jory,  ae  tbe 
namea  ot  tbe  Jorora  snmmoDed  lor  the 
'  trial  were  drawn  from  tbe  box.  and  were 
examined  on  th^rvolrdlre  aa  to  the  cause 
o{  challengv,  tbe  defendant  requested  the 
court  to  ask  the  persons  so  drawn  "IF 
they  were  willing  to  accord  to  tlie  defend- 
ant, who  was  a  negro,  as  fair  a  trial  as  if 
he  waa  a  white  man."  The  court  refused 
to  propound  said  qnestlon  to  tbe  persons 
BO  drawn,  and  defendant  excepted.  Tbe 
evidence  introducerl  by  tbe  state  tended 
to  show  that  whpu  the  deceased,  wbo 
was  drunk,  was  riding  home  with  tbe  de- 
fendant ]q  a  wagon  they  were  beard  talk- 
ing in  a  loud  voice.  One  of  the  persons 
exclaimed,  wttb  an  oath,  "Don't  throw 
me  out  I"  That  Jnat  shortly  after  that 
tbe  defendant  was  aeen  driving  at  a  rapid 
pace  alone  in  the  wagon,  and  tbe  deceased 
was  afterwards  fonod  In  tbe  road  about 
where  the  exclamations  were  heard,  with 
his  throat  cut.  That  the  defendant  went 
ap  to  tbe  plantation  on  wblcb  he  lived, 
and  ttdd  tbe  proprietor,  one  Col.  Perdue, 


"that  a  man  bad  gotten  tangled  up  In 
the  wheels  uf  tbe  wagon,  and  he  had  bet- 
ter go  down  and  see  to  hlra ;  tbat  he  did 
not  know  bow  badly  be  was  hurt and 
that,  upon  Col.  Perdue's  going  down  tbe 
road,  he  found  deceased  lying  in  the  road, 
dead,  with  a  wound  in  his  neck.  The  evi- 
dence further  shows  that  tbe  defendant 
fled  when  the  officer  went  to  arrest  him; 
tbat  tbe  officer,  in  arreatlng  the  defeadaut 
while  be  was  fleeiug,>3rew  a  pistol  on  bim. 
andcarrted  blm  back  to  tbe  taonseio  wbicb 
bo  lived ;  tbat  wbllo  be  waa  sitting  at  the 
door,  waiting  for  hfs  coat  to  be  brought 
to  him,  and  while  he  was  in  tbe  custody 
ot  tbe  officer,  wbo  had  a  pistol  drawn, 
and  was  holding  it  In  bis  hand,  but  wae 
not  threatening,  nor  pointing  It  towards, 
tbe  defendant,  a  statement  was  made  by 
tbe  defendant  to  tbe  officer  to  tbe  effect 
tbat  the  deceased  fell  out  of  the  wagon, 
and  got  bis  bead  hung  In  the  wheel,  and 
stuck  a  wagOD-spoke  In  his  neck.  Tbe  de- 
fendant objected  to  tbe  latroducUon  of 
this  teHtlmouy,  and  moved  to  exclude  tbe 
same,  on  tbe  ground  tbat  it  was  not  vol- 
nntarlly  made  by  the  defendant.  Tbe 
court  overruled  this  motion,  and  tbe  de- 
fendant dniy  excepted.  Tbe  defendant's 
testimony  tended  to  show  tbat  tbe  de- 
ceased came  to  his  death  by  accident; 
that  he  fell  out  of  the  wagon,  and  caught 
his  bead  in  the  wheel,  which  bad  a  broken 
spoke  !n  it,  and  tbat  this  spoke  stnck  lu 
tbe  deceased's  throat,  which  wound 
canned  his  death.  Tbe  defendant  offered 
to  Introduce  In  evidence  a  piece 'Ot  wood, 
■  wblcb  waa  cut.  and  wblcb  purported  to 
be  similar  to  the  broken  spoke  at  the 
time  tbe  accident  occurred.  Tbe  state  ob- 
jected to  tbe  Introduction  In  evidence  ot 
this  piece  ot  wood.  Tbe  court  sustained 
the  objection,  and  tbe  defendant  excc<pted. 
Tbe  broken  spoke  had  previously  been  cut 
out  of  the  wheel,  and  introduced  In  evi- 
dence by  the  state,  but  tbe  evidence  was 
In  conflict  as  to  whether  the  spoke  was, 
at  the  time  of  the  lojury,  sharpened. 
One  witness  testified  that  beexamlned  the 
spoke  at  tbe  time  It  was  cutout  of  the 
wheel,  and  called  Col.  Perdue's  attention 
to  it,  and  asked  blm  to  preserve  It.  The 
state  objected  to  tbe  latter  part  of  tble 
evidence,  wblcb  objection  the  court  sus- 
tained, and  tbe  defendant  excepted.  Tbe 
court  In  Its  general  charge,  among  other 
things,  Instrncted  the  jury  as  follows: 
"Murder  In  tbe  first  and  second  dejcrees 
differ.  In  that  In  murder  In  the  first  degree 
there  must  be  deliberation  and  premedi- 
tation; whereas,  In  murder  In  the  second 
degree,  these  elements  of  deliberation  and 
premeditation  or  formed  design  are  ab- 
sent or  wanting;  murder  In  the  first  degree 
being  more  atrocious  than  murder  In  the 
second  degree,  by  reason  of  deliberation 
and  premeditation.**  To  tbe  giving  of 
this  charge  tbe  defendant  duly  excepted. 
At  tbe  request  of  the  solicitor  the  court 
eave  tbe  following  written  charges:  (1) 
*'The  conrt  charges  tbe  jury  that  tf  they 
believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant  killed 
Jerre  Perdue  with  a  deadly  weapon.  It  is 
presumed  to  be  mnrder,  and  It  devolves 
npou  tbe  defoidant  to  reasonably  aatlaly 
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tbe  minds  of  the  Jury  by  evidence  tbat  he 
la  gallty  of  a  less  ciime,  or  acted  In  aelf- 
defeoee.*  (2)  "The  court  farther  cbai^pea 
the  Jury  that  the  expressions  tbat,  unless 
the  evldencn  asalnst  the  defendant  shunld 
be  sach  as  to  exclude  to  a  moral  certain- 
ty every  bypotheela  but  tbat  of  his  gnlit 
of  tbe  offense  Imputed  to  talm,  thej  most 
find  talm  not  fcullty.  That  the  evidence 
of  the  state  should  be  so  convincing  as  to 
leave  the  mind  of  tbe  Jury  to  tbe  conclu- 
sion that  the  accused  cannot  be  guiltless 
are  but  strong  expressions  of  that  full 
measure  of  proof  which  the  law  exacts 
before  It  will  sanction  a  conviction  of  a 
criminal  offense,  all  of  which  only  means 
tbat  tbe  Jnrymostbo  convinced  beyond 
a  reasonable  doubt."  (8)  "The  court 
further  charges  tbe  Jury  tbat  the  doubt 
which  requires  an  acquittal  must  be  act- 
ual and  substantial,  not  mere  possibility 
or  8p<H;ul&tion.  It  U  not  a  mere  possi- 
ble duubt,  because  everything  relating  to 
haman  affairs  and  depending  upon  moral 
evidence  Is  open  to  some  posslbfe  or  Imag- 
inary do  nbt."  To  tbe  giving  of  each  of 
these  charges  defendant  separately  except- 
ed, and  also  separately  excepted  to  tbe  re- 
fusal of  tbe  court  to  give  tbe  following 
written  charges  asked  by  blm:  (1)  "It 
the  Jury  have  no  reasonable  doubt  tbat 
defendant  took  the  life  of  deceased*  and 
they  are  In  donbt  whether  the  act  done 
was  a  deliberate,  premeditated  act,  or  tbe 
result  of  heat  of  blood,  excited  by  an 
attack  made  or  threatened  by  deceased, 
their  finding  must  be  for  raanslaugbter  in 
tbe  first  degree."  (2)  "Tbe  Jury  are  in- 
structed that  manslaughter  in  tbe  first 
degree  is  the  voluntary  depriving  a  hu- 
man being  of  life."  (A)  "The  plea  of  not 
guilty  puts  In  Issue  every  constituent  of 
tbe  crime  of  homicide,  and,  altbongb  tbe 
Jury  may  nut  know  or  be  satisfied  beyond 
a  reasonable  doubt  bow  tbe  death  of  the 
deceased  was  brought  about,  yet  If  they 
are  not  satisfied  beyond  such  doubt  tbat 
defendant  did  tbe  act  with  premeditation, 
then  they  cannot  convict  talm  of  either  de- 
gree of  murder.  **  (4)  "In  criminal  prose- 
cution, the  weight  and  snfflclency  of  the 
evidence  are  for  the  Jnry,  The  guilt  of  the 
accused  should  be  fully  proved.  It  Is  not 
enough  tbat  tbe  weight  of  the  evidence 
points  to  bis  guilt.  It  must  do  more.  It 
must  point  to  his  guilt  with  such  force 
and  certainty  as  to  exclude  every  reason- 
able supposition  of  Innocence.  CSrcnm- 
etanees  may  point  to  a  party  accDsed, 
may  create  suspicion  of  his  guilt,  and 
there  may  be  no  explanatluu  of  them ; 
still  they  may  fall  far  short  of  producing 
that  satisfied  conviction  wblrb  leaves  on 
tbe  mind  no  reasonable  donbt.  The  bar- 
den  Is  on  tbe  state  to  prove  the  guilt  of 
tbe  accused,  and  la  not  necessarily  on  tbe 
defendant  to  explain  snsptclons.  Circum- 
stances, suspicion,  wltbont  more.  Is  not 
ennagh.  Con vlctlon— con victlon  beyond 
a  reasonable  doubt— Is  what  tbe  law  re- 
quires." (5)  "The  Jury  are  Instructed 
tbat.  If  there  Is  an  absence  of  all  evidence 
ot  an  Indaclng  cause  to  guilt,— that  Is, 
a  motive,— It  afrordBaatrongpresnmptlon 
of  Innocenue.**  (61  "The  Jury  are  Instruct- 
ed that  the  soppoaltlcMi  of  guilt  sbODld 


flow  naturally  from  the  fnets-iiroven,  and 
be  consistent  with  them  all.  They  should 
make  an  examination  of  all  the  facts  ot 
tbe  case,  free  from  bias  or  prejudice;  and 
an  examination  nf  the  case  on  both  sides, 
In  Its  aspects  (if  fiivoror  dlafavur.  They 
should  avoid  precipitancy  or  haste  in 
drawing  their  inference^  and  resist  any 
tendency  to  Jump  at  cunelnslons,  without 
examining  all  tbe  tacts  of  tbe  case,  and 
allowing  them  every  Interpretation  which 
they  will  reasonably  admit.  The  process 
of  coming  to  a  concluston  la  to  be  a  natu- 
ral one  without  tbe  use  of  any  mental  vio- 
lence In  straining  tacts  beyond  their  real 
Blgnltlcance.  If  any  of  tbe  tacts  or  cir- 
cumstances established  by  the  evidence 
be  absolutely  Inconsistent  with  the  suppo- 
sition of  guilt,  the  Jury  must  acquit."  (7) 
"The  defendant  cannot  be  convicted  of 
the  higher  degree  charged  In  tbe  Indict- 
ment unless  tbe  Jury  are  convinced  beyond 
a  reasonable  doubt  tbat  the  defendant 
took  tbe  life  of  the  deceased  Intentional- 
ly, and  with  premeditation  and  delibera- 
tion; and  If  tlie  Jury  are  satisfied  beyond 
a  reasonable  doubt  that  deceased  came 
to  his  death  at  the  hands  of  defendant, 
and  they  are  In  doubt  whether  the  death 
was  occasioned  by  tbe  deliberate  act  ot 
defendant,  or  tbat  It  was  done  accidental- 
ly, they  must  acquit." 

Qaivner  Jt  Wll^,  for  appellants.  Wm. 
Xh  MartlBf  Atty.  Gen.,  for  the  State. 

Coleman,  J.  Tbe  defendant  was  ar- 
raigned upon  an  indictment  for  murder, 
to  which  he  pleaded.  "Not  guilty."  After- 
wards, but  before  the  day  fixed  for  his 
trial,  be  Bled  a  plea  to  tbe  effect  tbat  the 
special  reaire  was  drawn  from  15  differ- 
ent boxes,  end  not  "a  single  box,"  as  re- 
qalred  by  law.  The  proper  way  to  reach 
a  venire  not  drawn  In  awordance  with 
law  is  by  a  motion  to  quash  the  venire 
There  was  no  ruling  of  the  court  upon 
this  plea,  and  the  record  falls  to  show 
that  tbe  attention  of  tbe  court  was  called 
to  It.  Pretermitting  the  fact  that  there 
Is  no  ruling  to  which  an  exception  was 
taken  or  legal  question  la  reserved  upon 
this  point,  ( Ex  parte  Knight,  Gt  Ala.  486.1 
we  are  of  opinion  the  venire  was  properly 
drawn.  Section  4  of  the  act  of  1886-R7,  p. 
151,  which  provides  that  Jurors  sball  be 
drawn  from  a  box,  was  amended  by  the 
act  of  1888-89,  p.  430.  so  tar  aslt  applied  to 
Pike  county.  By  the  latter  act  It  Is  pro- 
vided that  the  names  of  the  persona  from 
wbom  tbe  Jurors  are  to  be  drawn  sball  be 
placed  In  fifteen  boxes, — one  box  for  each 
precinct  In  tbe  county.  The  fifteen  boxes 
are  here  clearly  substituted forthe one  box 
mratloned  In  the  original  act,  and  It  must 
be  so  regarded  when  a  Joryls  to  be  drawn 
tor  the  trial  o(  a  cairftai  case  aa  provided 
In  section  10  of  the  act.  The  record  shows 
the  special  raoirs  was  drawn  according 
to  law. 

Tbe  Indictment  charges  that  the  defend- 
ant unlawfully  and  with  malice  afore* 
thought  killed  Jerre  Perdue,  by  stabbing 
blm  with  a  knife  or  otber  weapon,  agatnat 
the  peaee  and  dignity  of  the  state  of  Ala- 
bama. Section  4388  of  the  Criminal  Code 
provides:  "  When  tbe  ofleaae  may  be  com- 


Digitized  by 


Ala.)  UOUNSBr 

mltted  bydltfereutmeaDB.orwIth  dtflerent 
intente,  such  meana  or  Inttiots  may  be 
charged  In  the  same  conot  in  tlie  alceraa* 
tlve."  In  the  case  of  Horton  t.  litate, 
58  Ala.  493,  It  was  declared  that  tbe  pni^ 
pose  of  tbe  statote  "Is  to  dlspenw  with  a 
multiplicity  of  counts.  Permitting  oue,  bj 
altematire  amments  ot  different  offeDses, 
to  serve  the  parpose  of  several  coauts,  It 
fullowa  that  each  alternative  averment 
must  present  an  Indictable  uffenae/or  tbe 
Indictment  Is  Imtufficlent,  as,  at  common 
law,  tbe  separate  count,  not  presenting 
an  Indictable  oO«nse,  would  be  bad."  We 
think  this  to  be  a  correct  exposition  of 
the  statute,  which  permits  the  averments 
In  the  alternative,  In  one  count,  of  the 
means  by  which  an  offense  may  be  com- 
mitted. Burdlne  v.  State,  25  Ala.  60. 
Tbe  Indictment  mnst  be  examined,  under 
tbe  rules  ol  the  common  law,  as  It  It  con- 
tained two  connts;  the  first  charging 
that  the  offmse  was  committed  by  stat^ 
blng  with  a  knife,  and  the  second  by  staN 
bing  with  a  weapon.  The  first  count  uu- 
doabtedly  would  be  sufilclent.  Is  there 
sncb  a  descriptlun  ot  the  means  in  tbe  sec. 
ond  as  to  make  It  a  good  count?  At 
common  law  it  was  necessary  to  set  forth 
In  an  Indtetmnt  tor  mnrder  tbe  means  by 
which  the  offense  was  committed ;  and. 
If  by  a  weapon.  It  was  necessary  to  say 
what  the  weapon  was,  or  allege  It  to  be 
unknown  to  the  grand  Jury.  2  Blsh.Crim. 
Proc.5  514;  1  Ea8t,P.C.841.  The  form  giv- 
en In  tbaCrlmlnal  Code  retains  a  description 
ot  the  means  uBed,aa  byHhootlngfalm  with 
a  platul  or  gun,  or  by  striking  him  with 
an  Iron  weight,  etc.  Section  4878  provides 
that  when  the  means  are  unknown  It 
may  be  so  averred  in  the  Indictment.  We 
hold  that  the  alternative  averment  "or 
other  weapon "  Insnfflelently  describes 
tbe  raeauB  used,  and  rendered  the  indict- 
ment demurrable. 

Instead  of  demurring  to  tbe  Indictment, 
the  defendant  pleaded  "not  guilty,"  and 
atter  conviction  moved  In  arrest  ol  Judg- 
meut,  upon  the  groond  that  the  indict- 
ment was  defective.  We  are  of  opinion 
that  the  particular  defect  complained  ot  is 
not  available  on  motion  In  arrest  of  Judg* 
ment,  but,  to  be  available,  advantage 
moat  be  taken  ot  the  delect  before  trial 
and  conviction.  Tbe  authorities  are  uni- 
form, and  on  principle  must  be  correct, 
that  averments  In  tbe  alternative  In  one 
coont  are  mere  substitutes  for  so  many 
different  counts.  The  validity  ot  soch 
forms  are  maintainable  in  a  great  meas- 
ure upon  tbiB  principle.  Ab  was  held  in 
Bordlne  v.  State,  25  Ala.,  supra,  the  de- 
fendant Is  as  well  informed  when  he  Is 
charged  In  tbe  aUernatlve,  an  if  be  had 
been  charged  in  different  ctmnts;  and  it  is 
upon  this  principle  that  each  alternative 
averment  must  present  an  Indictable 
offense.  In  the  case  ot  State  v.  Cole- 
man, 5  Port.  (Ala.)  40,  It  was  stated  that 
"It  seenis  now  well  settled  that,  when 
there  Is  a  verdict  and  Judgment  on  an  In- 
dictment with  good  and  bad  counts,  the 
Judgment  shall  not  be  arrvsted  or  re- 
versed, but  that  the  finding  ot  the  Jury 
will  be  upheld  by  the  good  counts;  lor  It 
will  be  preaamed  that  tbe  court,  and,  of 
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consequence,  the  Jniy,  were  controlled  In 
their  actions  by  a  refarence  to  tbe  good 
counts. "  This  ruling  of  the  court  has 
been  uniformly  approved.  1  Brick.  Dig.  p. 
601,  8  761;  May  v.  State,  85  Ala.  16,  B 
South.  Rep.  14;  aienn  v.  State,  60  Ala. 
104.  It  would  seem  to  follow  from  these 
antboritlee  tbat  when  a  count  Is  In  the 
alternative,  with  some  ot  the  averments 
good  and  others  charged  in  the  alterna- 
tive are  bad,  and  uo  objection  is  taken  to 
tbe  indictment,  a  general  verdict  of  guilty 
will  be  referred  to  the  good  averments, 
and  a  Jndgmsnt  on  conviction  wUl  be  sus- 
tained. Under  any  other  rule  no  attorney 
of  any  skill  would  Interpose  a  demurrer 
or  other  objection  where  an  Indictment 
was  defective  by  reason  of  having  bad 
counts  or  Insnfflclent  averments.  He 
would  simply  take  tbe  chances  ot  an  ac- 
quittal, and,  failing  In  this,  would  move 
In  arrest  of  Judgment,  and  thereby  secure 
the  discharge  of  tbe  detoadant  or  a  new 
trial.  To  sustain  a  Judgment  ot  convic* 
tlon  there  must  be  a  good  count  In  the  In- 
dictment, or  If  there  is  but  one  count,  con- 
taining charges  In  the  alternative,  there 
must  be  one  or  more  good  and  sufficient 
averments.  There  may  be  some  decisions 
not  altogether  constetent  with  tbe  rale 
here  laid  down,  bat  we  think  this  the  bet- 
ter practice,  aad  In  harmony  with  the 
principles  of  law  declared  In  the  eases 
cited  snpra. 

There  la  no  rule  of  law  which  authorises 
tbe  defendant  to  Inquire  of  a  person  sum- 
moned as  a  Juror,  upon  his  voir  dire, 
whether  he  was  willing  to  accord  to  a 
negro  as  fair  trial  as  he  wonid  to  a  white 
person.  Thestatute  laysdown  tbe  rule  tor 
ascertaining  tbe  qnallficatiouB  of  Jurors, 
and  tbe  cause  ot  challenge.  As  was  said 
in  Bates  v.  State.  68  Ala.  88:  "We  know  ot 
no  authority,  and  we  perceive  no  reason, 
for  any  such  specolatlve,  inquisitorial 
practice,  consuming  needlessly  tbe  time  of 
the  court,  and  offensive  to  the  persons 
subjected  to  It.  The  rule  Is  ancient  that 
neither  party  has  a  right  to  Interrogate 
a  Juror  beforehe  IschallenKed."  Bawes  v. 
State,  88  Ala.  66.  7  South.  Rep.  802;  Lundy 
V.  State,  91  Ala.  100.  0  South.  Sep.  IKi). 

The  statement  of  the  defendant  in  re- 
gard to  the  kilting,  and  bow  it  occurred, 
seems  to  have  been  wholly  voluntary. 
The  facts  that  be  was  under  arrest,  and 
that  the  officer  who  had  bim  In  charge 
was  armed,  alone  are  not  sufficient  to  ex- 
clude such  BtatementB.  There  must  be 
some  improper  Influence,  proceeding  from 
the  peraon  to  whom  the  confessions  are 
made,  or  from  some  other  person,  or  aris- 
ing from  the  eurroandtng  circumstances, 
to  exclude  the  statement  of  a  defendant 
upon  the  ground  that  they  were  not 
freely  and  voluntarily  made.  Tbe  mere 
tact  ot  arrest,  and  his  being  guarded  by 
an  officer  who  Is  armed,  is  not  sufficient. 
Tbe  statements  of  the  defendant.  It  true 
and  believed,  moreover  tended  to  ezcnl- 

§ate.  and  not  to  criminate,  talm.  Redd  v. 
tate.  69  Ala.  209;  B|^r  t.  State,  Id.  168; 
Melnaka  v.  State.  55  Ala.  47;  Uodaon  v. 
State,  86  Ala.  68,  5  South.  Rep.  4S5. 

There  was  no  error  in  sustaining  an  ob- 
Jectlon  to  tbe  Introduction  of  the  piece  i4 
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woud  clalmpd  to  be  similar  Id  shape  to 
the  wagun-spoke  as  it  wan  said  to  be 
when  the  bomlpide  occnrred.  The  wagon- 
spoke  itself  was  In  erldence,  and,  if  Its  np> 
pearance  from  any  cause  differed  from 
what  It  was  at  the  time  of  the  death  of 
deceased,  this  was  a  matter  of  proof.  To 
permit  the  Introdactlon  of  another  piece 
of  wood,  and  evidence  to  shotv  its  similar- 
ity, merely  presented  a  collateral,  contro- 
verted issue,  calcolated  to  confnse  the 
Jury,  and  draw  tbelr  minds  from  the  main 
issue.  The  conversation  between  the  wit- 
nees  and  Col.  Ferdne  in  regard  to  the 
shape  of  the  spoke  was  mere  hearsay,  and 
property  excluded. 

The  definition  of  murder  in  the  first  de- 
gree given  by  the  court  In  its  general 
charge  is  not,  as  an  abstract  proposition 
of  law,  absolutely  correct.  As  wa  Inter' 
pret  the  ehatse,  It  bulds  that  whenever 
there  Is  a  formed  design  to  take  life,  and 
life  is  taken  in  pursnanco  thereof,  that  will 
constitute  the  otfenae  of  murder  In  the 
first  degree,  withnnt  regard  to  other  facta 
In  the  case.  There  may  be  a  formed  de- 
slan  to  take  life  by  one  ectiog  entirely  In 
Belf-defense.  If  a  party  Is  without  fault  In 
provoking  a  difficulty,  If  there  Is  no  rea- 
sonable way  open  to  htm  to  retreat  and 
escape,  and  If  the  assanlt  npon  him  Is  of 
ducb  a  character  as  to  mdanger  his  life, 
or  such  as  to  impress  a  reasonable  man 
that  to  save  bts  own  life  it  is  necessary  to 
strike,  he  may  strike  in  self-defense,  and 
with  the  formed  design  to  take  life,  and  It 
death  to  his  assailant  ensues,  under  ancb 
circumstances,  it  will  be  excusable  homi- 
cide. No  particular  duration  of  time  for 
the  existence  of  formed  design  is  necessary 
turaise  the  offense  to  murder  when  the 
formed  desltin  Is  the  product  of  malice, 
premeditation,  deliberation,  and  not  en- 
gendered by  passion  suddenly  aroused, 
upon  sufficient  provocation,  or  the  ncces- 
Bltlflfl  wbicb  Justify  a  striking  in  self-de- 
fense. The  law  4oea  not  require  one  to  re- 
treat from  his  own  castle.  In  law  biB 
castle  is  the  wall,  the  limit  of  retreat.  He 
may  take  life  with  a  formed  deslgrn  here  in 
resisting  assanlt  apparently  dangerous  to 
his  life  or  limb,  ur  In  the  necessary  protec- 
tion of  his  dwelling,  and  It  may  be  excus- 
able homicide,  although,  under  like  cir- 
cumstances  at  another  place,  he  would 
be  bound  to  retreat,  and,  falling  to  do  so, 
be  would  not  be  excusable,  IjOL'  v.  State, 
92  Ala.  19,  9  South.  Rep.  407.  An  officer  of 
the  law  having  a  writ  to  execute,  having 
reasonable  grounds  to  appi*ehend  resist- 
ance, may,  in  some  cases,  arm  himself, 
with  a  lormed  design  to  take  life  If  It  be- 
comes necessary  In  the  discharge  of  the 
duties  Imposed  npon  him  by  law.  In 
some  cases  a  person  is  Jostlfled  In  taking 
life  to  prevent  the  commiaslon  uf  a  felony, 
although  done  with  a  formed  design.  A 
person  guilty  of  manslaughter  may  have 
Instantaneouslyformed  the  design  to  take 
life,  but  to  make  It  manslaughter  there 
must  be  an  absence  of  malice,  delibera- 
tion, and  premeditation.  The  design  in 
such  cnse  Is  the  result  of  sudden  passion 
upon  sufficient  provocation,  as  distin- 
guished from  that  formed  design  which  re- 
•niu  from  mallcv,  (MiberaAiOD>  pranedt- 


tatlon.  As  was  said  In  Harrington  v. 
State,  88  Ala.  16. 16,  8  South.  Rep.  425.  and 
reaffirmed  In  Williams  v.  State,  83  Ala.  17. 
3  South.  Rep.  616 :  "  In  order  to  constitute 
manslaughter  in  the  first  degree  there 
must  be  either  a  positive  intention  to  kill, 
or  an  act  of  violence  from  which  ordina- 
rily, In  the  usual  course  of  events,  death  or 
great  bodily  injury  may  beaconsequence.** 
It  Is  difficult  to  conceive  how  there  can  be 
a  "positive  intuition"  to  kill  without 
forming  the  design  to  kill,  and  auch  "posi- 
tive Intention"  nectwsarlly  precedes  the 
killing.  Whether  the  "design* or  "positive 
intention"  Is  the  offspring  of  the  elements 
which  constitute  murder  In  the  first  de- 
gree, that  is. "  willful,  deliberate,  malicious, 
and  premeditated,"  or  of  tlie  tacts  which 
conetltnte  murder  In  the  second  degree,  or 
of  sudden  passlnn  uponaufficlent  provoca- 
tion, or  In  self-defense,  la  always  a  ques- 
tion of  tact  for  the  Jury  under  proper  In- 
structions of  the  court.  This  is  the  proper 
meaning  and  full  extent  of  the  law  as  de- 
clared in  the  leading  case  of  Mitchell  v. 
State,  60  AIa.2<J,  when  correctly  construed. 

It  is  undoubtedly  a  canon  of  the  law 
that,  "If  one  man  Intentionally  shout  an- 
other with  a  gun  or  other  deadly  weapon, 
and  death  ensues,  the  law  implies  or  pre- 
sumes malice,"  and,  we  may  add,  a 
"formed  design"  to  take  life,  and  it  Im- 
poses npon  the  slayer  the  burden  of  rebut- 
ting tbls  presumption  by  other  proof,  un- 
less the  evidenced  which  proves  the  killing 
rebuts  the  presumption.  Hadley  v.  State,. 
6S  Ala.  S7:  Mitchell  t.  State.  60  Ala.  28^ 
Gibson  T.  State,  88  Ala.  121, 8  South.  Rep. 
98.  Whenever  there  are  any  tacts  teetlfleA 
to  on  a  trial  for  murder,  and  which  are- 
necessary  and  are  relied  upon  to  sustain 
the  charge  of  murder,  and  a  Jury  could  le- 
gally Infer  from  the  facts  proving  the  of- 
fense that  the  defendant  acted  In  self-de- 
feuse,  or  the  homicide  was  the  result  of 
sudden  passion,  engendered  by  sufficient 
provocation,  and  without  malice,  it  Is  er- 
ror to  charge  the  Jury  as  to  the  presnmp- 
tlons  arising  from  the  use  of  a  deadly 
weapon,  without  accompanying  Burl» 
charge  with  the  further  statement,  **  unlew 
the  evidence  which  proves  tbe  kiUlag  re- 
buts the  presumption.'*  When  tbe  fact* 
which  prove  the  killing  do  not  tend  to  re- 
but the  presumption  which  tbe  law  raises- 
from  the  use  of  a  deadly  weapon,  then  It 
becomes  Incumbent  on  the  defendant  by 
other  evidence  to  rebut  the  presumption, 
and.  failing  to  meet  this  burden,  the  pre- 
sumptions of  law  are  conclusive  against 
him.  Hadley  v.  State,  supra.  Although 
the  Jury  may  have  discredited  tbe  account 

given  by  the  defendant  as  to  the  means 
y  which  the  deceasefl  came  to  bis  death, 
and  although  they  may  hare  been  satis- 
fied that  his  statements  in  this  respect 
were  unreasonable,  this  would  not  deprive 
the  defendant  of  tbe  benefit  of  tbeevldence 
In  tbe  case,  whether  Introduced  by  the 
state  for  the  purpose  of  criminating  him, 
or  by  himself  as  exculpatory  evidence. 
It  Is  upon  tbe  whole  evidence  the  Jury  mnnt 
make  up  their  verdict.  Smith  v.  State,  6S 
Ala.4S0,  481.  It  wonid  be  Improper,  per- 
baps,  for  this  court  to  make  special  refer- 
SDoe  to  any  partlcnlar  porttCMis  o(  tbe  evt- 
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denee,  bnt  we  think  when  tbe  evldeare 
Hastalnlnff  the  charge  Is  wholly  drcum- 
atuntlal,  uml  the  i-hnracter  of  tbe  wouDd 
caaulDK  death  tende  to  obow  that  it  was 
done  by  cntttnic  or  atabbloK.  and  the  rela- 
tloDB  of  the  psrtlea  to  eaeh  other  exlatlng 
am  Bbowii  in  tbia  case,  tba  aafer  mle  la  to 
charge  on  tbe  law  of  maoslauKbter,  and 
to  let  the  jury  aay  wliether  tbere  are  farts 
which  would  reduce  tbe  crime  to  a  lower 
decree  than  murder.  Hall  t.  State,  40 
Ala.  706.  There  was  no  error  in  givInK 
the  second  and  third  charges  requested  by 
tbe  solicitor.  Coleman  v.  State,  69  Ala.  52. 

Tbe  flrst  and  seventb  charges  requested 
by  the  defendant  exact  too  high  a  degree 
of  conviction  In  tbe  minds  of  the  Jury  of 
tbe  suUt  of  the  defendant.  The  law  does 
not  require  that  the  Jury  be  satisQed  be- 
yond all  donbt.  The  definition  of  man- 
slangbter  In  tbe  brst  degree  contained  In 
tbe  second  charge  reqaested  by  the  defend- 
ant Is  erroneous,  and  was  properly  re- 
fused. It  omits  the  Important  qnaltfylng 
daoBea  "unlawful "and  "without  malice." 
The  statute  do^  not  attempt  to  define 
manslaughter,  and  we  must  look  to  the 
common  law  for  its  definition.  Smith  v. 
State.  R8  Ala.  480  ;  8  Brlek.  Dig.  p.  218,  $ 
&60.  Premedltatlno  Is  not  necessarily  a 
conatttnent  of  murder  In  the  seeoud  de- 
gree. Aa  was  said  In  Ex  parte  Brown,  66 
Ala.  447, 448:  "It  <here  be  a  killing  wttb- 
oot  previous  malice  proroked  by  abaslve 
language  or  other  onense  less  than  an  Im- 
medlatu  preceding  assault,  and  the  insult- 
ed party,  maddened  by  the  Insult,  imme- 
diately and  without  reflection,  without 
time  to  reflect,  and  with  no  purpose 
formed  or  tbonght  of,  take  Hie  with  a 
dradly  weapon,  this  radnces  the  crime  to 
murder  In  theHucond  degree;  batltreduces 
It  no  lower."  The  statute  itself  (Crim. 
Code,  j!  87^)  declares  that  killing  In  a  sud- 
den rencounter  by  the  use  of  a  deadly 
weapon  uoncealed,  hla  adversary  having 
none,  under  certain  circumstances  im  mnr* 
derln  tbe  second  degree.  Tbere  was  no 
srror  In  refusing  this  charge.  Chai^5. 
requested  by  the  defendant.  U  misleading, 
and  asserts  an  incorrect  proposition  of 
law.  Itlsalways  permissible  for  the  state 
to  prove  facts  which  tend  to  show  a  mo- 
tlv«>  for  the  commission  of  the  offense. 
Sncb  evidence  assists  In  fixing  tbe  crime 
upon  the  proper  person,  and  In  somecases 
Is  strongly  Instrumental  In  determining 
the  degree  of  the  offense;  bnt,  It  the  offense 
be  clearly  made  out  by  other  evidence.  It 
Is  not  Incumbent  on  the  state  to  go  fur- 
tber,  and  also  prove  a  motive.  A  person 
who  deliberately  shoots  and  kills  another 
with  a  deadly  weapon,  without  excnse, 
whom  ne  never  heard  of  or  saw  before* 
may  be  guilty  of  murder,  althougb  there 
may  be  an  entire  absence  of  proof  of  mo- 
tive. Under  such  a  mle,  as  asserted  In  tbe 
charge  requested,  tbe  very  atrocity  of  the 
offense  would  be  made  to  turnlah  a  pre- 
sumption of  innocence.  The  fourth  and 
elxtb  charges  are  misleading  and  argu- 
mentative In  their  character.  Courts  and 
text-writers  <rtten  precede  ttaelr  conclu- 
sions by  Just  reason  and  sound  argument 
to  sustain  them,  but,  when  copied  into  a 
ebarge  to  a  Jury,  would  contuse  and  mis- 
lead. Tbis  coart  nevw  rerersee  for  retoe-. 
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lug  to  give  a  charge  of  this  character. 
Tanner  T.  State,  92  Ala.  8.9  South.  Bep. 
613.  For  tbe  error  pointed  out  in  tbe  first 
charge  given  at  tbe  request  of  the  solicitor 
tbe  case  Is  reversed,  and  tbe  cause  re* 
manded. 


(PS  Ala.  467) 

Dbxtbk  t.  Ohlandrr. 
Oupreme  Court  of  Alabama.  Jan.  37, 189S.) 

CONTa&OTS— BxrORHATIOK— iNJOHOnOX— Ba- 
VCKDINO  BOKD. 

I.  TThsre  the  wuver  in  a  salt  to  letomi  a 
oontract  deoiee  every  allegation  wbioh  tends  to 

Sire  tbe  bill  equity,  the  relief  prayed  for  will  be 
euiod. 

».  Aq  Interlooatory  decree,  dissolvltig  an  in- 
JanctloD  tostayprooeealngsonsjjdsment  at  law, 
AhOQld  order  deienclaDt  togbve  a  ruDoding  bond, 
as  reqniced  by  Code  1S86,  %  8581,  aa  a  condition 
preoedent  to  the  enforoement  of  tbe  JndKment  in 
case  it  sbould  afterwards  be  perpetaallyoDjotDod. 

Appeal  from  chancery  court,  Montgom- 
ery county;  John  A.  Foster,  Chancellor. 

Bill  by  B.  P.  Dexter  against  August 
Ohlander,  praying  that  a  certain  receipt 
given  by  Dexter  to  Ohlander,  and  upon 
wblcb  suit  bad  been  brought  and  Judg- 
ment rendered,  sbould  be  reformed  so  as  to 
speak  tbe  Intention  of  the  parties,  and 
that  an  Injunction  should  Issue  to  enjoin 
the  said  Ohlander  from  all  further  pro- 
ceedings for  the  enforcement  of  the  Judg- 
ment. A  temporary  Injunction  having 
been  issued,  defendant  Ulud  bis  answer, 
denying  all  the  facts  upon  which  the 
equity  of  the  bill  vested.  He  also  moved 
to  dissolve  the  injunction  on  the  ground 
that  the  bill  contained  no  equity,  and  be- 
cause tbe  answer  denied  all  Its  material 
allegations.  From  a  decree  dissolving 
tbe  said  injunction,  plalntlB  appeals. 
Corrected  and  affirmed. 

IV.  S.  ThortBgtoD  and  L.  C.  Smith,  for 
appellant.  Watta  A  Son  and  E.  P.  Mor- 
riaette,  tor  appellee. 

Stons,  C.  J.  It  requires  very  great  par* 
tlcularity  of  averment  and  very  clear 
proof  to  authorise  the  reformation  of  a 
written  coptract.  1  Story,  Eq.  S  1ij2; 
Campbell  v.  Hatchett,  55  Ala.  648;  Turner 
V.  Kelly,  7U  Ala.  85.  Tbe  answer  Is  a  full 
denial  of  every  averment  of  tlie  bill  which 
tends  to  give  It  equity,  and  the  chancellor 
did  not  err  In  dlHSolvlng  tbe  Injunction. 
The  soft,  however,  being  instituted  to 
enjoin  and  "atay  proceedings  on  a  judg- 
ment at  law,"  the  decree  is  imperfect,  in 
that  It  did  not  order  and  "require  of  the 
defendant  a  refunding  bond,"  according 
to  tbe  provisions  of  section  8581  of  the 
Code  of  1886.1  The  decretal,  order  of  the 
chancellor  Is  here  corrected  and  amended, 
so  as  to  require  the  defendant,  Ohlander, 
to  give  a  refunding  bond  with  two  soffl- 
cient  sureties  in  double  the  amount  of 
the  sum  enjoined,  as  a  condition  precedent 
to  tbe  enforcement  of  said  Judgment ;  the 
bond  to  be  payable  and  approved  as  re- 


1  This  section  provides  that  irben  an  Interloou- 
tory  deoree  is  made  dissolving  an  injunction  to 
stay  proceedings  on  a  Judgment  st  law,  tbe  chan- 
cellor must  require  of  the  defendant  a  refunding 
bond,  oonditltmed  for  the  repayment  of  the  money 
collected  on  the  said  JudgmenE  if  shonld 
aftenrarda  be  perpatnalfy  en)<ADed. 
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quired  by  the  statnte.  Let  the  costs  of 
thla  appeal  be  paid  equally  by  appellaot 
and  appellee.  Corrected  and  affirmed. 


(94  Aift.  100)   

HDBD  T. 

(^upr0m  Court  of  Alcibama.  VtiTt.  4, 1699.) 
CauuHAi.  Ii&w— ImTBDonom— JUAflovABLa 

DOCBT. 

On  R  trial  for  larceny  It  Is  error  for  the 
conrt  to  ref  ase  to  oharge,  at  the  request  of  de- 
feodant,  that  "If  the  Jury,  on  coupiderlng  all  of 
the  testimony,  have  a  reasonable  doubt  aboat  de- 
fendant's guilt,  arialng  out  of  any  part  of  the 
eridenoe,  they  should  find  him  not  gnllty.  ** 

Appep.l  fromdrcoItcourttPfkecoaiity; 
John  P.  Hcbbard,  Jodi^. 

IndictmeutofGasfinrd  for  petltlarceny. 
Verdict  and  Judsment  of  coDvictlon.  De< 
fnndant  appeals.  Reversed. 

The  defendant  In  this  case  was  Indicted, 
tried,  and  convicted  for  petit  larceny,  for 
Bteallng  four  stiver  dollars.  The  testimo- 
ny for  the  state  tended  to  show  that  the 
defendant  took  from  one  Jobn  Hobdy» 
wltbout  bis  consent,  wblle  be  held  It  out 
In  bis  hand,  tbe  money  alleged  to  bave 
been  stolen,  and  that  he  refused  to  gire  up 
the  same,  altbouffh  requested  to  do  so. 
Tbe  testlmonyfor  tbe  defendant  tended  to 
prove  an  o/fbi,  and  .that  be  did  not  see 
tbe  said  Jobn  Hobdy  on  the  night  tbe 
money  was  alleged  to  bare  been  taken. 
The  defendant  requested  the  court  to  give 
tbe  following  written  charges,  and  duly 
e.'CL'cpted  to  the  refusal  to  give  each  of 
them:  (1^  "Ifthejury  believe  the  evidence 
for  the  defendant,  ttaeysbonld  And  blm  not 
guilty."  (2)  "All  of  tbe  witnesses  stand  as 
persons  of  good  character  and  credible, 
UDless  Impeached, or  bare  tbeir  characters 
shown  to  he  bad  by  proof."  (3)  "If  tbe 
Jury,  upon  considering  all  of  tbe  testimony, 
have  a  reasonable  doubt  about  defend- 
ant's guilt,  arising  out  of  any  part 
uf  the  evidence,  tbey  should  find  him  not 
guilty."  (4)  "If  tbejary  believe  that  the 
prosecutor  has  worn  falsely  in  some  mat- 
ters, this  should  tend  to  weaken  bis  tes- 
timony." 

Ri>bert  L.  Barmoo,  for  appellant.  Wm. 
/.  Mart/o.  Atty.  Qen..  tor  tbe  State, 

Btonx,  O.  J.  It  Is  certainly  tbe  dnty 
of  the  Jury  In  pronoonclng  on  Issues 
submitted  to  tbem,  to  consider  and 
weigh  all  the  testimony  In  the  case. 
This  does  not  mean  that  all  or  any  of  It 
eliall  be  believed.  The  law  exacts  no 
such  rnle  as  that.  It  must  be  considered, 
and  given  sncb  weight  as  the  manner  of 
giving  It  in.  Its  Intrinsle  natare.  and  tbe 
other  testimony  In  the  cause,  entitle  It  to. 
This  much,  and  nothing  more.  This  tbe 
jury  must  and  will  do,  as  tbe  only  way  of 
performing  tbeir  bigbest,  sworn  duty  of 
rendering  a  true  verdict  according  to  the 
evidence.  And  the  Jury  would  be  derelict 
if  a  sf^regated  part  of  tbe  testimony 
were  made  tbe  bans  of  a  verdict,  wltbout 
at  least  considering  what  Influence  should 
be  accorded  to  other  testimony  In  the 
cause.  A  finding  of  tbe  Jury  based  on  any 
other  principles  would  not  come  up  to 
what  the  word  "  verdict "  Implies,— veretf/o 
tarn,  a  true  saying.  It  would  not  be  tbe 
trutli.  And  this  role  applies  In  all  Issues 


submitted  for  decision,  without  reference 
to  tbe  partl«,  their  parentts,  calling,  race, 
or  condition  In  lite;  for  all  have  equal 
rights  before  the  law.  It  Is  for  these  rea- 
sons that  we  have  uniformly  held  that 
charges  should  not,  as  a  rule,  select  a 
portion  of  tbe  testimony,  or  a  part  only 
of  several  material  controverted  proposi- 
tions, and  seek  to  make  such  selected 
part,  without  reference  to  other  testimo- 
ny, and  wltbout  reference  to  other  qualify- 
ing Inquiries  of  fact,  decisive  of  tbe  entire 
controversy.  Charges  thus  framed  have 
a  tendency  to  mislead,  and  to  give  undue 
prominence  to  a  part  of  the  testimony,  or 
to  aselected  phase  of  tbe  inquiry.  But  we 
have  not  held,  and  could  not  bold,  that 
when  there  Is  an  entire  failure  of  proof  as 
to  any  separable,  necessary  Ingredient  of 
a  public  oflense  or  private  claim,  a  charge 
to  that  eltMt  may  not  be  asked,  and 
sboold  not  be  given  when  asked.  S  Brick. 
Dig.  p.  Ill  et-seq.,  S9  I*i*-^>^>  So,  charges 
BO  framed  as  to  be  likely  to  mislead  or 
confuse  the  ordinary  mind  should  never 
be  given.  Carney  v.  State,  79  Ala.  14; 
Street  v.  State.  A7  Ala.  87.  We  think 
charge  8.  as  asked,  asserts  a  clear  legal 
proposition.  Is  free  from  ambignlty  and 
tendency  to  mislead,  and  that  It  ought  to 
have  bem  given.  Beveraed  and  remanded. 


(M  Ala.a» 

Ex  parte  Rilbt. 
(Supreme  Court  of  Alabanuu   Jan.  98,  ISBl) 
BIastsk  axd  Sbbvant— Rbfdsal  to  FBinmi 

SsaVTOBS— CBIKIKAI.  LUBILITT. 

A  father  made  a  written  contract  for  the 
hire  of  his  minor  son  to  another  parson  for  ten 
months,  and  for  as  mach  longer  as  might  be 
necessuy  to  work  oat  any  advances  that  might 
be  made  tbe  boy  dnriag  that  tUnSw  No  money 
WM  aotoal^  pau  the  tether  la  ccmsicleratkm  of 
the  oontraet,  bat  the  anderstandlng  was  that  he 
shoiUd  be  credited  on  a  past  Indebtedness.  If 
the  boy  failed  to  render  the  service,  the  father 
was  to  serve  in  his  stead.  After  the  boy  had 
worked  six  months,  and  some  advances  had  been 
made  him  vrllSi  the  father's  approval,  he  refused 
to  work  any  longer,  and  the  emptover  domaoded 
that  the  father  take  bis  plaoe.  This  tbe  father 
refused  to  do  because  he  was  ooltivating  a  crop. 
The  father,  however,  made  efforts  to  oompel  tna 
boy  to  return  to  work,  and  other  efforts  to  effect 
the  payment  of  the  amount  due.  field,  that  as 
there  waa  uottilng  to  bIkiw  tbat  the  father  en- 
tered Into  tiie  owtraet  with  Intent  to  Injare  or 
defiwid  the  emplc^er.  or  that  his  refusal  to  per* 
form  was  with  like  intent,  and  wlthoutjost  cause, 
no  oonviotioQ  oould  be  had.  ander  Criminal  Code. 
%  8813,  WDloh  declares  that  If  any  person,  with  In- 
tent to  Injore  or  defrsad  his  employer,  enters  Into 
a  written  contract  tot  the  performance  of  any  act, 
and  thereby  obtains  money  or  property  from  the 
employer,  and  with  like  intent,  and  without  Jnst 
oaose,  refuses  to  perform  Uw  said  act,  or  to  re- 
turn the  money  or  propecVi  he  must  he  panlahed 
as  for  theft. 

Petition  by  Enoch  Blley  lor  writs  oC 
■bMbeaa  eorpaa  and  e&rtionii.  Granted. 
Hxegrore  Jb  Tandegraaff,  for  petitioner. 

Walker,  J.  Tbe  petitions  was  eom- 
mttted  on  a  preliminary  examination  be- 
fore a  Justice  of  the  peace.  When  be  was 
brought  before  the  Judge  of  probate  upon 
babean  corpus,  tbe  prosecutor  and  ail  the 
witnesses  who  bad  testified  on  tbe  pre- 
liminary examination  were  present  and 
were  examined.  After  such  examinatloa 
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the  probate  fudge  made  an  order  remand- 
ing the  petltluner.  He  was  eutltled  to  be 
dliicliargpd  frum  custody  K,  on  euch  exam- 
ination, it  appeared  that  no  orfeniie  bad 
been  committed,  or  that  there  waa  no 
piohnble  canee  tor  charging  him  there- 
with. Crim.  Code.  $  4781 ;  Bx  parte  Cham- 
pion, 62  Ala. 811 ;  Ex  parte  Mahone, 80 Ala. 
49.  The  petl  tlonerla  field  for  an  allied  tIo> 
IntloQ  of  section  8812  of  the  Criminal  Co6b, 
which  la  in  the  following  words:  "Any 
person  who,  with  Intent  to  Injure  or  de- 
fraud bis  employer,  enters  Into  a  contract 
In  writing  tor  the  performance  of  any  act 
or  service,  and  thereby  obtains  mon«y  or 
other  personal  property  from  such  em- 

fAoyer,  and  with  like  Intent,  and  without 
□St  cause,  and  without  refunding  each 
money,  or  paying  tor  such  property,  re- 
foses  to  penurm  uuch  act  or  serTice,  mii8t, 
on  conviction,  be  pnolshed  an  if  he  had 
stolen  It. "  The  effect  of  this  atatnte  Is  to 
provide  for  the  ponlehment  criminally  of 
a  certain  class  of  frauds  which  are  perpet- 
uated by  means  of  promises  not  meant  tu 
be  kept.  These  frauds  closely  resemble 
those  perpetrated  by  means  of  false  pre- 
tenscH  or  tokens,  bnc  are  not  punlHh- 
able  nnder  the  statute  on  that  subject, 
ae  a  false  pretense  Is  a  false  represen- 
tation relating  to  some  existing  or  past 
fact,  and  does  not  include  a  promise 
of  aometlilng  to  be  done  In  the  fut- 
ure. Colly  T.  State,  65  Ala.  86.  The  in- 
gredients of  this  statutory  offense  are: 
(1)  A  contract  In  writing  by  the  accused 
lor  the  performance  of  any  act  or  aerrlce; 
^2)  an  Intent  on  the  part  of  the  accused 
when  he  entered  Into  the  contract  to  In- 
jure or  defraud  his  employer;  (8)  the  ob- 
taining by  the  accused  of  money  or  other 
personal  property  from  such  employer  by 
means  of  such  contract,  entered  Into 
with  such  intent;  and  (4)  the  refusal  by 
the  accused  with  libe  Intent,  and  without 
]u«t  canse,  and  without  refunding  such 
money  or  paying  (or  such  property,  to 
perform  ancb  act  or  service.  This  statute 
by  no  means  proTtdes  that  a  person  who 
has  entered  Into  a  written  contract  for 
cbe  performance  of  services,  nnder  which 
he  has  obtained  money  or  other  personal 
property,  la  paalshable  as  If  he  had  stolen 
audi  money  or  other  personal  property, 
upon  bis  refusal  to  perform  the  contract, 
without  refunding  the  money  or  paying 
for  the  property.  A  mere  breach  of  a  con- 
tract Is  not  by  the  statute  made  a  crime. 
The  criminal  feature  of  the  transaction 
is  wanting  unless  the  accused  entered  Into 
the  contract  with  intent  to  Injure  or  de> 
frand  his  employer,  and  unless  his  refusal 
to  perform  waa  with  like  intent  and  with- 
out Juat  cause.  That  there  wcw  an  In- 
tent tu  injure  or  defraud  the  employer, 
both  when  the  contract  was  entered  Into 
and  when  the  accused  mfnsed  perform- 
ance, are  tacts  which  must  be  shown  by 
the  evidence.  As  the  latent  Is  the  design, 
purpose,  resolve,  or  determination  In  the 
mind  o(  the  accused.  It  can  rarely  be 
proved  by  direct  evidence,  but  must  be  as- 
certained by  means  ot  inferences  from  the 
faces  cud  circumstances  developed  by  the 
proof.  Carlisle  v.  State,  76  Ala.  75;  Mack 
V.  Slate,  68  Ala.  18S.  In  the  absence,  bow- 
ever,  of  evidence  from  which  Inferences 
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may  be  drawn,  the  Jury  are  not  JueUfled 
In  Indulging  In  mem  unsupported  conject. 
□  res,  speculations,  or  suspicions  as  to  in- 
tentions which  were  not  disclosed  by  any 
visible  or  tangible  act.  expression,  or  cir- 
cumstance.  Green  v.  Sttito,     Ala.  539. 

In  the  present  case  the  petitioner  en- 
tered Into  a  written  contract  for  the  hire 
of  his  son,  Ben  BUey.a  boy  about  16  years 
of  age,  to  T.  J.  Countess,  tor  tbe  term  of 
10  months,  to  begin  on  the  16tb  day  of 
February,  1891,  and  to  continue  "until  all 
lost  time  and  all  advances  made  hlra  by 
said  Countess  during  his  term  ot  service  is 
worked  out  or  paid  in  fall  by  said  Enoch 
Riley."  It  waa  provided  that.  If  tbe  boy 
should  from  any  canse  fail  to  render  tbe 
service  contracted  for,  the  petitioner 
should  serve  In  his  stead.  The  contract 
embodied  an  acknowledgment  by  the  peti- 
tioner of  bla  receipt  ot  $60  paid  and  ad- 
vanced to  him  by  Countess.  There  was 
the  further  stipulation  **  that,  In  case  tbe 
said  Enoch  should  pay  in  cash  all  ad- 
vances and  for  all  time  lost  during  said 
term  of  service,  this  contract  to  bold  good 
only  until  the  lOth  day  of  December,  1891, 
but.  If  not  paid  In  full,  to  hold  good  forever, 
until  paid."  No  money  was  actually  paid 
to  the  petitioner  when  the  contract  was 
made,  but  the  understanding  was  that  be 
should  be  credited  with  the  sum  of  $60  up- 
on an  indebtedness  due  from  him  to  a 
brother  ot  T.  J.  Countess.  Ben  Blley  was 
reluctant  to  enter  the  employment  of  Mr. 
Countess  under  the  contract  made  by  his 
father;  but,  on  CountesH'  refusing  to  con- 
sent that  be  be  hired  to  atiother  person 
for  wages  which  were  to  be  paid  to  Coun- 
tess, the  boy  did  later  enter  the  service  ot 
tbe  latter,  pursuant  to  the  contract,  and 
remained  in  such  service  from  about  the 
16th  day  ot  February.  1891.  until  the  fol- 
lowlug  August.  During  this  timeCoan- 
tesa  made  some  advances  to  the  boy  with 
the  knowledge  and  approval  ot  the  father. 
Tbe  boy  abandoned  the  service  with- 
out tbe  consent  and  against  tbe  direc- 
tions ot  his  father,  thit  petitioner.  Conn- 
tees  demanded  that  the  father  should  him- 
self come  and  work  out  the  amount  due 
under  the  contract.  When  this  demand 
was  made,  the  petitioner  did  not  comply 
with  it,  as  he  had  to  attend  to  a  crop 
which  he  was  making  on  land  which  he 
had  rented  tor  that  year,  but  he  made 
several  efforts  to  effect  satisfactory  ar- 
rangements tor  the  payment  of  what  was 
due  to  Mr.  Countess.  There  Is  nnt  a  atngte 
circumstance  in  the  case  to  Indicate  that 
the  petitioner  enterwl  Into  tbe  contract 
with  any  fraudulent  purpose.  In  the  first 
place,  the  arrangement  was,  in  tact,  pri- 
marily for  the  payment  ot  a  past  indebt- 
ednass.  The  petitioner  realised  nothing 
on  it  for  himself.  The  only  advances 
thereafter  made  were  to  the  boy  while  he 
was  working  for  ConntesB.  Furthermore, 
all  the  evidence  Indicates  that  the  peti- 
tioner did  everything  in  his  power  to  ena- 
ble Countess  to  got  the  benefit  nt  the 
boy's  work.  There  Is  not  a  particle  ot 
proof  that  he  advised,  encouraged,  con- 
sented to,  or  connived  at  the  boy's  aban- 
donment of  the  service.  There  Is  abso- 
lutely nothing  shown  against  the  petition- 
er beyond  his  failure  to  serve  In  the  boy's 
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Btead,  when  tbe  latter,  agalnat  the  peti- 
tioner's commanda,  ahandoned  the  em- 
ployment  of  Conntesa  after  working  for 
hliii  six  mnntbs.  This  (allare,  wltboat 
more,  was  a  mere  braach  of  contract.  All 
the  clrcamstances  point  to  the  conclaaioD 
tbat  tbe  petitioner  entered  Into  tbe  con- 
tract witb  the  honest  Intention  of  having 
blB  Bon  perform  tbe  service  stipulated  tor. 
Tbe  making  of  the  contract  was  nut  a 
tricfc,  contrivance,  or  device  tor  getting 
money  or  other  personal  property.  There 
is  nothing  In  the  evidence  to  snggest  tbat 
at  the  time  tbe  contraot  was  entered  Into 
tbe  petitioner  intended  thereby  to  Injure 
or  drirand  Connteas.  This  essential  el»> 
ment  of  the  charge  against  him  Is  wholly 
unsupported  by  proof.  The  court  cannot 
permit  the  lack  of  evidence  on  a  material 
point  to  be  supplied  from  tbe  imagination 
of  the  Jury.  Tt  Is  not  the  duty  of  the 
court  to  submit  to  the  Jury  a  criminal  ac- 
cusation, in  the  absence  of  evidence  tend- 
ing to  support  It.  Tbe  evidence  In  this 
case  did  not  tend  to  show  that  there  was 
any  probable  cause  to  charge  the  peti- 
tioner with  tbe  commission  of  any  crim- 
inal ofTenae,  and  he  staontd  have  been  dis- 
cb a rged .  The  wrt t s  of  certiorari  and 
habeas  corpus  will  be  awarded,  unless  tbe 
petitioner,  when  Informed  of  this  ruling, 
shall  elect  to  renew  bis  application  before 
a  court  or  Judge  of  original  Jurisdiction. 
Certiorari  and  babeaa  eorpua  nisi  ordered. 

(«  Ala,  434)   

Utanoahd  Life  &  Acc.  Ins.  Co.  v.  Jonks. 

{Supreme  Cowrt  of  Alabama.   Feb.  4, 1893.) 

Accident  iNauRAKCB — Action  ok  Policy — 
Fleadino — Ddb  Cabb— Intoxication. 

1.  Where,  in  a  snit  on  an  accident  policy  pro* 
viding  tbat  the  assured,  a  railroad  switchman, 
should  at  all  times  use  dne  care  for  his  persooal 
safety,  the  iasarer  pleads  tbat  the  assured  failed 
to  use  due  care,  bnt  contributed  directly  to  his 
injury  by  getting  off  a  moving  engine  with  his 
hook  towards  the  direction  in  which  It  was  going, 
a  replication  which  does  not  deny  that  the  as- 
sured failed  to  use  due  care,  but  only  alleges 
that  he  was  Insured  as  a  switchman,  and  that 
tbe  Injury  occurred  while  in  the  discharge  of  his 
customary  duties,  is  InsnfBoient  in  assnimDg  that 
the  polity  would  cover  all  such  injuries,  wheOier 
tbe  assured  was  in  the  exercise  of  due  care  or 
not. 

2.  An  instruction  that  It  was  the  duty  of  the 
aasored  to  exercise,  In  aach  a  case,  a  greater  de- 
gree of  carelngettiDgt^  amovingenglneat  night 
than  was  necessary  in  the  day-time,  was  ai^a- 
mentative,  and  tended  to  mislead  tbe  Jury. 

3.  The  faottbata  policy  insures  a  person  with 
referenoe  to  a  particular  employment,  and  pro- 
vides that  tbe  losurer  aball  be  exempt  from  lift* 
billty  for  injuriee  resulting  from  a  violation  of 
the  rules  of  tbe  employment,  does  not  impose  on 
tbe  insurer  tbe  duty  of  informing  tbe  assured  as 
to  tbe  existence  of  such  rules,  but  the  assured  is 
bound  to  inform  himself. 

4.  Such  an  exemption  must  be  specially 
pleaded  by  the  insurer  before  It  can  be  made 
available  as  a  defense;  and,  it  it  be  not  pleaded, 
tbe  court  may  exclude  any  evidence  offered  to 
establish  the  rule  whloh  It  Is  claimed  has  been 
violated. 

5.  Where  sntt  is  brought  on  an  accident  pol- 
icy which  exempts  tbe  insurer  from  liability  if 
the  ssanred  is  injured  while  Intoxicated,  or  in 
conseqnenoe  of  bis  having  been  ander  tbe  Influ- 
eoce  of  intoxicating  Uqaor,  an  instruotion  that 
If  at  tbe  time  he  was  injured  the  assured  was 
"under  tbe  influence"  of  liquor,  whether  intoxi- 
cated or  not,  the  Insurer  woold  not  be  liable, 


was  either  misleading,  In  the  absence  of  a  fur- 
ther instrnctioa  that  the  phrase  "under  tbe  in- 
fluence" of  llquOT  meant  a  condition  amounting 
to  intoxication,  or  alBirmatively  bad.  In  authoris- 
ing a  verdict  for  the  insurer  notwithstanding  the 

Jury  may  have  found  that  the  assured  was  not 
ntoxicated. 

e.  A  provtsiob  In  an  accident  policy  exempt- 
ing tbe  insorer  from  liability  for  any  injury 
which  might  happen  to  the  assured  while  intox- 
ioated,  w  in  conseauenoe  of  his  having  been  nn- 
der  the  Infloence  of  intoxloatioc  liquor,  ia  safB' 
cient  to  ocl  ude  liability  for  alllidaries  suliered 
white  the  assured  was  Intoxloated,  whetber  the 
intoxication  contributed  to  the  Injury  or  not. 

Appeal  from  city  court  of  Monteomery ; 
Thouas  M.  Arbin<»ton,  Judge. 

Action  by  Jane  Jones  against  the  Stand- 
ard Lite  Jk  Accident  Insurance  Company 
upon  a  policy  of  Insurance.  The  defend- 
nntrequested  tbe  followingcbarges,  which 
were  refused:  (1)  "If  tbe  jury  believe  from 
tbe  evidence  that,  at  the  time  of  tbe  In- 
Jury  and  death  of  Albert,  or  Elbert, 
Hutchinson,  said  Hutchinson  was  tinder 
the  Influence  of  whisky,  whether  Intoxi- 
cated or  not,  then  the  plaintiff  cannot  re- 
cover." (2)  "It  was  tbe  duty  of  said 
Hutchinson,  tbe  person  insured  by  the 
policy  sued  on,  to  exercise  a  greater  de- 
gree of  care  in  getting  off  a  moving  engine 
at  night-time  than  la  necessary  by  day. * 

(5)  "The  policy  of  Insarance,  which  la  tbe 
subject  of  this  suit,  does  not  cover  any  ac- 
cident or  Injury  to  said  Albert,  or  Elbert, 
Hutchinson,  happening  while  he  was  un- 
der tbe  Influence  of  liquor."  (4)  "If  tbe 
Jury  believe  from  the  evidence  that,  at  tbe 
time  of  tbe  accident  and  Injury  to  All>ert 
Hutchinson,  he  was  in  any  way  under  the 
Influence  ol  liqoor,  then  tbe  plaintiff  is  not 
entitled  to  recover  In  this  action,  even  if 
they  should  And  that  his  being  under  tbe 
infiuetice  of  liquor  had  nothing  to  do  with 
causing  the  death  of  said  Hutchinson." 

(6)  "If  tbe  Jury  believe  tbe  evidence,  they 
must  And  for  tbe  defendant. "  There  was 
Judgmentfor  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Falkner  db  Jonea,  lor  appelant.  8ajrr0 
A  PeareoB,  for  appellee. 

MoClellan,  J.  This  action  Is  prose- 
cnted  by  Jane  Jones,  appellee  here,  upon 
a  contract  inuring  to  her  beneflt,  whereby 
tbe  defendant,  appellant  ben*,  Insured  Al- 
bert Hutchinson  against  death  by  acci- 
dent. Tbe  complaint  alleged  thecontract, 
in  substance,  and  that  tbe  insured  came 
to  bis  death,  while  the  policy  was  in  force, 
"  by  external,  violent,  and  accidental 
means."  Tbe  policy  was  Issued  npon  a 
written  application  of  Hutchinson,  in 
which  is  raadethis  statement:  "  My  babits 
of  life  are  correct  and  temperate,  and  I  nn- 
derstand  and  agree  that  tbe  policy  to  be 
iMoed  on  this  application  will  not  cover 
any  accidental  Injury  which  may  happen 
to  me  either  while  under  the  influence  of 
narcotics  or  Intoxicating  drinks,  or  In 
consequence  of  having  ht^n  under  the  In- 
fluence of  either;"  and  in  the  policy  Itself 
Is  Incorporated  the  following  stipulation: 
"This  Insurance  does  not  cover  •  •  • 
death  or  disablement  happening  to  the  In- 
sured while  Intoxicated,  or  in  consequence 
of  his  having  been  under  the  Influence  of 
any  nareotw  or  any  Intoxicating  drink 
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wbataoever.*  It  to  also  an  expremed  con- 
dition of  tbe  policy  that  tbelDsared  abooM 
at  all  times  use  dne  care  aod  dlllg^ice  tor 
bis  peraooal  safety  and  protection.  Dpon 
thPM  stipnlatlonB,  tbe  defendant  In^r- 
piwedsereml  special  pleafl.to  tbe  effect  11) 
tbat  at  the  time  of  the  alleged  Injury  the 
inaored  was  Intoxicated ;  (2)  that  be  waa 
under  the  inflnence  of  whisky;  (8)  that 
Mid  injury  happened  in  conseqomce  of  the 
insored  baring  been  nnder  the  InRoence  of 
whisky ;  and  (4)  that  at  the  time  in  qnes- 
tlon  tbe  Insured  "failed  to  nae  dne  care 
and  diUgvnee  for  bla  peraonal  safety  and 
protection,  bnt  eontribnted  directly  and 
proximately  to  bis  own  injury  and  death 
by  getting  oft  an  engine  in  motion  la  the 
night-time,  with  bis  back  towards  tbe  di- 
rection In  which  said  engine  was  going, 
wbleb  was  nn  unsafe  nnd  dangerous  way 
of  alighting  from  said  engine. "  Plaintiff's 
demurrers  to  tbeae  pleas  having  been  aer- 
•rally  o\*emiled,  she  Joined  Issoe  on  tbe 
first  three  of  tbe  aeries,  and  replied  to  tbe 
foarth,  as  follows:  **To  the  fonrtb  plea 
plaintiff  says  that  tbe  Insured  was  a  rail- 
road switchman,  was  insured  as  auch,  and 
met  thv  accident  which  caused  bis  death 
while  in  the  dlBcbai^  of  bla  customary 
duties  aa  aoeh  Bwltebman."  Tbe  action 
of  tbe  trial  court  In  ovMrnllng  drteadant's 
demurrer  to  ttala  replication  constitutes 
tbe  subject-matter  of  tbe  flrat  alignment 
of  error. 

1.  In  our  opinion,  this  action  waa  er- 
roneous. The  stipulation  set  ap  by 
this  fourth  plea  was  in  the  nature  of  an 
exception  In  favor  of  tbe  insurer.  It  was 
not  necessary  tbat  the  complaint  should 
bare  negatived  the  facts  which  brought 
tbe  defendant  within  tbe  exception.  Their 
existence  was  a  matter  oT  afflrmutWe  de- 
fense, and  the  onns,  both  of  averment  and 
proof  of  them,  rested  on  the  defendant. 
Freeman  t.  InRurance  Co..  144  Masa.  572, 
12  N.  B.  Bep.  872;  Cronkhlte  v.  Insurance 
Co.,  75  Wis.  116,43  N.  W.  Rep.  781.  This 
ODua,  BO  far  as  averment  is  concerned, 
waa  discharged  by  tbe  interposition  of 
the  plea  In  question,  which  alleges  facts 
loTolrlng  the  absence  of  that  care  and 
cantloo  on  tbe  part  of  the  Insured  which 
were,  by  the  terms  of  tbe  policy,  a  condi- 
tion to  defendant's  liability.  The  replica- 
tion to  tbla  plea  doea  not  deny  tbat  the 
insured  failed  to  use  dne  care  and  caution 
forblBO wn  saTety  and  protection ;  It  afHrms 
merely  tbat  he  was  Inuured  as  a  switch- 
man, and  that  the  accident  which  caused 
bla  death  occurred  while  he  was  In  the 
dlecbarge  of  bin  cnetomnry  duties  as  such. 
Tbe  replication  assumes  that  the  policy 
covers  all  Injuries  recelyed  while  the  In- 
sured was  in  the  performance  of  tbe  duties 
of  ble  occupation,  wholly  regardless  of 
the  manner  of  such  performance,  as  being 
within  the  exercise  of  due  care,  or  In  a 
cureless  and  negligent  manner.  It  as- 
sumes, in  effect,  that  there  could  be  but 
one  possible  mode  In  which  tbe  Insured's 
customary  duties  mightbepertormed,  and 
that  tbe  adoption  of  that  mode  by  bim 
Involved,  of  necessity,  the  observance  of 
the  care  required  by  the  policy  for  his  per- 
sonal safety.  It  proceeds  on  the  Idea  tbat 
If  the  act  being  done  by  the  aBSured  at  the 
-Hme  of  the  Injury  waa  within  the  scope  of 


hta  employment,  and  one  which  U  was  bla 
duty  tit  perform.  It  la  Immaterial  whether 
be  used  care  to  avoid  the  dangers  Incident 
to  It,  or  waa  wholly  wanting  In  reepet-t  of 
the  ezMviae  of  diligence  and  pradenee  fn 
conservation  of  bla  peraonal  safety.  The 
theory  of  tbe  replication  Is  manlfeatly  nn- 
auund.  The  policy  has  a  broad  field  of 
operation,  without  extending  Its  appllca> 
tlon  to  Injuries  recelyed  lo  consequence  of 
n^llgence  on  the  pnrt  of  tbe  Insured. 
The  dotlce  of  a  switchman,  even  when 
performed  wltb  the  utmost  care,  are  at- 
traded  wltb  many  perils.  Tbe  employ- 
ment In  Itself,  and  without  reference  to 
additional  dangera  resulting  from  the 
n^Ilgence  of  the  employe,  is  a  baiard- 
ouH  one.  The  policy  sued  on  was  Intend- 
ed to  cover  the  Inherent  danger  of  the 
occupation, — dangera  which  tlie  exercise 
of  due  care  could  not  eliminate  from  It, 
and  not  dangera  which  arlse.not  from  the 
occupation  Itself,  bnt  from  tbe  negligent 
manner  In  which  Its  duties  aredlscharged. 
And  while,  as  alleged  in  the  replication, 
Hntchlnson  was  insured  as  a  awitnhman, 
and  was  Injnred  while  discharging  tbe 
customary  duties  of  that  position,  It  may 
be  that  be  was  negligent  In  tbe  manner  of 
blB  performance  of  tbofledutlm;  tbat  tbat 
negligence  was  the  cause  of.  or  eontribnt- 
ed to,  bis  Injury:  and,  of  consequence, 
tbat,  in  admitting  the  truth  of  the  repU* 
cation,  every  fact  laid  In  the  plea  might 
alao  be  true,  and.  If  true,  afford  a  full 
answer  to  the  complaint.  This  test  dem- 
onstrates  the  Insufficiency  of  tbe  replica- 
tion, and  the  error  of  the  trial  court  in 
overraling  the  demurrer  thereto.  Tuttle 
V.  Insurance  Co.,  1S4  Mass.  176,  and  au< 
thoritlea  there  cited:  Bon  v.  Asauraace 
Co.,  S6  Iowa,  664. 10  N.  W.  Rep.  225;  Free- 
man  v.  Inaurance  Co.,  144  Mass.  572,  12 
N.  E.  Rep.  872;  Tooley  v.  Ausurance  Co:,  8 
Blss.  899.  The  case  of  AHsoclatloii  v. 
Jackson,  114  Tl.  533,  2  N.  E.  Rep.  414,  Is 
not  opposed  to  the  conclusion  we  have 
reached.  No  question  wau  made  in  tbat 
case  aa  to  tbe  manner  In  which  the  in* 
sored  discharged  the  duty  in  the  perform- 
ance of  which  he  woe  killed.  The  conten- 
tion was  that  be  voluntarily  exposed  him- 
Belf  to  unnecessary  danger,  or.  In  other 
words,  tbat  he  should  not  have  attempt- 
ed tbe  act  In  question  at  all.  The  cimrt 
beld.  on  tbe  facts,  tbat  the  duty  was  em- 
braced In  his  employment  with  reference 
to  which  the  policy  was  Issued,  and  that, 
therefore,  the  policy  covered  any  Injury 
received  while  attempting  to  dlacharge  it, 
for  aught  tbat  appeared  In  tbe  case,  In  a 
careful  and  prudent  manner.  It  la  of  no 
consequence  in  this 'connection  that  the 
complaint  alleged  dne  care  and  diligence 
on  the  part  of  tbe  Insured.  Notwith- 
Btaadfng  this,  tbe  action  of  the  trial  court 
forced  the  defendant  to  take  Issue  on  the 
replication,  and  thus  to  try  the  cane  upon 
inq  olrles  as  to  facts  which  were  nut 
really  controverted  by  the  defendi^nt,  aod 
opon  which  Its  rights  In  the  premises  did 
not  depend.  It  Is  to  be  observed  with  re- 
spect to  tbis  replication  that  It  does  not 
allege  tbat  tbe  insured  was  killed  while  in 
the  discliarge  of  a  duty  Incident  to  his 
employment.  In  the  customary  mode  of 
periormlDg  that  duty,  aa  counsel  seem  to 
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iDBlBt,  bat  only  tliat  he  was  perfurmlnff  a 
cDBtomary  duty  of  the  aerrfce;  no  ac- 
count belDff  taken  and  nothing  alleged 
111  respect  oT  the  manner  In  wlilch  the  at- 
tempt was  being  made.  Whether,  there- 
fore, had  the  averment  been  that  he  was 
discharging  the  duty  in  tbe  mode  and 
manner  customary  and  usual  In  the  serv- 
ice, the  replication  would  have  been 
good,  is  a  question  not  preeeoted  fur  our 
consideration;  but  see  Warden  v.  Batl- 
road  Co..  (Ala.)  lU  South.  Rep.  276. 

2.  It  is  the  well-settled  doctrine  of  this 
court  that,  in  actions  by  employes 
agniuBt  railroad  companies  aonuding  in 
damaged  for  personal  injuries,  the  plain- 
tiff la  not  chargeable  with  negligence  up- 
on the  mere  fact  that  his  conduct  at  the 
time  of  the  Infliction  of  the  Injury,  and 
contributing  to  it.  was  TlolatWe  of  a  rule 
of  the  employer,  unless  knowledge  of  tbe 
rule  is  brougbt  home  to  him.  Railway 
Co.  y.  PropBt,  83  Ala.  537,  3  Sfiutb.  Rep. 
764;  Railway  Co.  r.  Da  via.  92  Ala.  300,  » 
South.  Rep.  252 ;  Railroad  Co.  v.  Hawkins, 
02  Ala.  9  South.  Rep.  271.  This  doc- 
trine la.  In  part,  at  least,  rested  on  the 
consideration  that  It  Is  the  duty  of  tbe 
employer  to  Inturm  tbe  employe  of  the 
rules  adopted  for  bis  guidance  In  the 
service  lie  has  undertaken  to  perform, 
and.  In  the  nature  of  tblnga.  It  would  be 
unjuiit  and  wrong  to  hold  tbe  sPFvant  re- 
sponsible fur  a  violation  of  a  ruleof  which 
he  knew  nothing,  and  bis  ignorance  of 
which  is  du3  to  the  dereliction  of  tbe 
master.  This  rule  does  not  obtain  be- 
tween passengers  and  common  carriers, 
because.  In  a  measure,  of  the  absence  of 
this  element  of  duty,  and  probably,  also, 
because  of  tbe  Impracticability  of  instruct- 
ing each  passenger  as  to  the  rales  made 
for  bis  observance  while  the  relation  ex- 
ists; and  the  passenger  must  therefore 
acquaint  himself  with  these  rules,  and 
comply  with  them,  or  fail  therein  at  hie 
own  peril.  This  principle,  In  our  opinion, 
obtulns  between  tbe  insurer  and  tbe  in- 
sured in  a  ease  like  this,  where  tbe  Insur- 
ance Is  effected  with  reference  to  a  par- 
ticular employment,  and  the  policy  con- 
tains a  stipulation  that  It  shall  not  cover 
any  Injury  resulting  from  tbe  violation  of 
tbe  rules  of  the  employer.  The  inenrer 
cannot  know  tbe  rales  which  theemployer 
has  adopted  for  the  government  of  tbe 
employe, — It  may  be,  indeed,  that  tbe  in- 
surer does  not  know  who  the  employer  is, 
—and  there  can  be  no  doty  resting  on  the 
Insurance  company  tn  Instruct  the  Insured 
as  to  the  rules  of  tbe  service  in  which  be  la 
engaged.  On  tbe  other  hand,  It  Is  not 
only  entirely  practicable  for  the  employe 
to  Inform  himself  in  this  respect,  but  It  is, 
certainly,  as  between  blm  and  the  insurer, 
hU  doty  to  do  so.  Be  undertakes  to  con- 
form to  roles  made  for  bis  protection,  the 
terms  of  which  the  Insurer  u  not  and  can- 
not be  advised  of,  but  which  he  can  and 
should  acquaint  himself  with,  as  a  condi- 
tion to' availing  himself  of  the  benefits  of 
the  policy;  and  be  must  be  held  to  have 
discharged  this  duty,  and  to  have  In- 
formed himself  of  their  existence  and 
terms,  so  that  when  be  is  injured,  in  con- 
sequence of  conduct  vtolatlva  of  an  exists 
lug  rule  applicable  to  blm  and  the  service 


he  Is  rendering.  It  Is  wholly  Immaterial 
whether.  In  point  of  fact,  he  knew  of  the 
rule  or  not.  Tuoley  v.  Assurance  Co.,  4 
Bigclow,  Ins.  Cas.  34.  3  Biss.  399.  But 
this  exception  to  the  Insurer's  liability 
was  also  a  matter  of  attlrmdtive  defense, 
and,  under  tbe  principle  stated  and  the 
authorities  cited  above,  should  have  been 
specially  pleaded  before  it  could  be  availed 
of  by  the  defendant.  In  the  absence  of 
such  plea.  It  was  not  error  for  tbe  court 
to  exclude  the  evidence  offered  to  estab- 
lish the  existence  of  tbe  rule  which  it  was 
proposed  to  show  had  been  violated  by 
the  insured  In  such  sort  as  that  the  viola- 
tion contributed  to  bis  deatb. 

The  action  of  the  trial  court  in  refusing 
certain  charges  requested  by  the  defend- 
ant depends  for  Justification  upon  a  con* 
Btruntlon  of  the  application  for  Insurance 
and  tbe  policy.  In  respect  of  the  exception 
to  liability  growing  out  of  the  use  ol  in- 
toxicants by  the  insured.  It  wtU  be  noted 
that  tbere  la  this  dlSerence  In  tbe  lan- 
guage used  in  the  application  and  policy, 
respectively,  in  this  connection.  In  the 
former  the  exception  Is  rested  on  the  fact 
of  the  Insured  being  under  the  influence  of 
intoxicating  drinks,  while  in  the  latter  It 
Is  based  on  the  fact  of  the  Insured  being 
intoxicated.  In  common  parlance,  and 
hence  as  addressed  to  a  Jury,  these  two 
«xprP8tilons  mean  different  conditions. 
To  be  under  tbe  influence  of  whisky  Is  not 
necessarily  to  be  intoxicated.  One  may 
well  be  said  to  be  under  the  Infiueace  of 
strong  drink  when  he  Is  to  any  extent  af- 
fected by  It, — when  be  feels  It.— and  this 
condltiot]  may  result  from  potations  so 
SDialt  as  not  to  Impair  any  mental  or 
physical  faculty,  and  when  the  passions 
are  not  visibly  excited,  nor  the  Judgment 
or  any  physical  function  Impaired.  This 
is  vpry  far  abort  of  "Intoxication,**  which 
is  the  synonym  of ''Inebriety,"  "drunken- 
ness,"—Implying  or  evidenced  by  undue 
aud  abnormal  excitation  of  tbe  passions 
or  feelings,  or  the  Impairment  of  tbe  ca- 
pacity to  think  and  act  correctly  and  effl- 
cieotly.  If  the  terms  are  to  tH'  accorded 
these  definitions,  as  employed  la  tbe  ap- 
pllratlon  and  policy,  respectively.  It  Is 
manifest  there  is  a  repugnance  between 
the  two ,  and  in  sncb  case  the  sitpulatlon 
in  the  body  of  the  policy  would,  we  appre- 
b3Dd,  control,  as  against  tbe  undertaking 
set  forth  in  the  apptlcHtion,  since  the  pol- 
icy Is  the  later  expressWm  of  the  minds  ul 
the  parties,  and,  indeed,  in  a  sense,  the  only 
expression  of  those  matters  upon  which 
their  minds  have  finally  met,  except  In  so 
far  as  tbe  statements  of  the  application 
are  made  part  of  tbe  policy  bv  reference. 
Bat  the  phrase,  "  under  tbe  Influence  of  in- 
toxicating drinks."  as  used  in  policies  of 
this  character  and  In  this  connection,  has 
a  legal  significance,  differing  from  the  pop- 
alar  one,  and  implying  such  Influence  as  In 
reality  amounts  to  intoxication.  In  a 
welt-eonsidered  case  It  was  said  by  the 
supreme  court  of  New  York  that  "to  be 
'under  the  influence  of  Intoxicating  liq- 
uors,'within  tbe  meaning  of  this  policy, 
tbe  insured  must  have  drunk  enough  to 
disturb  tbe  action  of  the  physical  or  men- 
tal faculties,  so  that  tbey  are  no  longer  In 
their  natural  or  uormalcondlUoD.'*  When. 
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ttaeretore,  the  defendant  Imposed  npoD  per^ 
BOOS  Insured  by  ic  the  condition  tbart  It 
Kould  nut  be  liable  when  death  or  Injury 
Bhould  happen  while  the  Insared  was  an- 
der  the  infiuence  ot  liquor,  the  Intention 
ntanlftstly  was  to  require  the  insured  to 
limit  its  uue  in  such  a  defcreM  aa  that  he  re- 
tained full  control  over  his  faculties  of 
mind  and  body.  While  hu  did  ao,  the  com- 

f)auy  wan  reasonably  aecnre  against  the 
Dsured  exposing  himself  iiDiie<*«Baarl1y  to 
daDKcrafrora  hla  own  acta  or  the  acts  of 
others,  produced  "by  biaown  irritating  or 
onenalTe  condnct  or  langunge,*  or,  we 
may  add,  aa  applicable  to  the  present 
case,  produced  by  hla  failure  or  Inability 
to  ronserre  hia  own  safety  conaeqnent 
upon  the  Influence  exerted  by  the  liquor  to 
the  impairment  of  hla  facultlen.  Sbader 
V.  AMSurance  Co.,  6  Blgelow,  Ins.  Gaa. 
881,6  Thomp.  &  C.  548.  U  la  clear  that 
giving  to  the  words,  "under  the  Influ* 
ence  of  Intoxicating  drinks,"  the  meau- 
Inx  accorded  them  by  the  caee  quoted 
fnim,  and  wiilcb  we  think  Is  eminently 
sound,  they  Import  nothing  more  or  leas 
than  intoxication,  and  hence  that  there  la 
no  Inconsiatency,  from  tbe  point  of  view 
of  the  law,  between  the  applteatlon  and 
the  policy  Itself,  In  this  respect;  they  each 
and  both  rest  the  exception  in  question 
upon  ttie  intoxication  of  the  Insured  at 
the  time  of  the  accident.  It  follows  that 
churges  1,  8.  and  4  naked  by  the  defendant 
were  pn)perly  refused.  They  are  either 
mialeadlng,  in  that  they  rest  defendant's 
Immunity  from  liability  on  the  mere  fact 
thnt  the  insured  was  under  the  Influence 
of  liquor,  which  tbe  Jury  would  probably 
have  understood  to  mean  a  condition  not 
amounting  to  Inebriety,  or  affirmatively 
had.  In  that  they  would  have  authorized 
a  venlict  fur  defendant  under  this  excep- 
tion. nntwlthBtanulugthe  Jnry  might  bave 
found  that  the  Insored  was  not  Intoxicat- 
ed at  the  time  the  Injury  was  sustained. 

We  entertain  no  doubt  but  that  It  was 
competent  tor  tbe  parties,  by  appropriate 
Rtlpultitlons,  to  take  out  of  tbe  flnld  t>f  In- 
quiry and  controverwy,  in  the  event  a 
ctiiim  Hhould  be  advanced  for  an  Injury 
alleged  to  be  within  tbe  policy,  the  qnes- 
tion  whether  the  Intoxication  of  the  In- 
sured did  Id  fact  rontrlbute  to  tbe  Injory* 
and  to  provide  that  the  policy  should  not 
cover  any  Injury  sustained  while  the  In- 
sured was  in  that  condition,  Irrespective 
of  any  agency  tbe  fart  of  intoxication 
may  or  may  not  bave  had  In  the  produc- 
tion of  the  result  complained  of.  There 
can  be  no  doubt,  either,  that  tbls  policy 
contains  such  a  provlaion.  It  stlpntatee, 
as  we  have  seen,  that  it  shall  not  cover 
any  accidental  injury  which  may  happen 
to  the  innnred  while  (not  In  consequence  of 
being)  Intoxicated ;  and,  serving  to  empha- 
sise the  purpose  to  exclude  injuries  suffered 
while  the  Inanrt'd  wua  under  the  Influence 
of  drink,  whether  that  fact  contributed  to 
tbe  result  or  not,  it  la  provided  further.  In 
the  same  sentence,  that  the  exclusion  shall 
apply  also  to  Injuries  suffered  In  conse* 
quence  of  the  Insured  having  previously 
been  under  the  Influence  of  liquor,  though 
not  ao  at  the  time  of  the  accident,— a 
cauMal  connection  between  the  condition 
1  of  tbe  Insured  and  tbe  catastrophe  being 
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ncceasary  In  the  latter  case,  and  not  essen- 
tial in  tbe  former,  to  bring  the  injury  with- 
in this  exception  to  the  Insurer's  ilabUlty. 
Sbader  Aasurance  Cki.,  6  Blgelow,  Ins. 
Cas  SS6.  The  charges  referred  to  above 
were  not,  therefore,  open  to  the  objection 
made  to  them,  on  tbe  theory  that  the  In- 
toxication which  would  bring  tbe  case 
within  the  exception  must  bave  contribut- 
ed to  the  Injury-  Charge  3,  requested  by 
the  defendant,  Is  argamentatlve*  and 
tends  to  confuse  or  mislead  the  Jnry,  If, 
Indeed,  It  la  not  erroneous.  Tbe  court 
properly  refused  to  give  It.  There  was 
conflicting  evidence,  or  conflicting  Infer- 
ences deduclble  from  the  evidence,  on  every 
iaaue  of  fact  presented  on  the  trial,  and 
the  court's  action  in  refusing  the  general 
affirmative  charge  requested  by  tbe  de- 
fendant was  clearly  right.  Reversed  and 
remanded. 


(M  Ala.  eOl) 
Moses  t.  McClain  et  al. 
{Stiprtme  Court  of  Alabama.   Sta.  SU,  1899.) 
Spboitio  FsKroBMAiics— ZxBtnrnouiiT  BviDiiraa. 

In  a  bill  for  speciflo  enforcemeDt  of  a  oon- 
traot  to  sell  land,  plaintiff  testified  positively  that 
he  DOtlUed  defendant  of  his  aooeptance  within 
the  time  specified  In  tbe  oontraot,  which  defend- 
ant denied  with  equal  emphasis.  One  witness 
confirmed  plaintiff  partially,  while  tbe  evideaoe 
nt  three  witnesses  tended  to  oonflrm  defendant. 
Beld,  that  the  chancellor  properly  found  that 
plaintiff  failed  to  prove  his  oase. 

Appeal  from  chancery  court,  Colbert 
county;  Thouas  Cobbs,  Chancellor. 

Action  for  specific  performance  by 
Abram  J.  Moses  against  John  W.  McQatn 
and  another.  Bill  dlsmloaed.  Complain- 
ant appeals.  Affirmed. 

TboB.  B.  Roulbac,  for  appellant.  J.  B. 
Moore  and  R.  V.  Biickell,  for  appellees. 

Stunk,  C.  J.  This  Is  a  bill  by  Moses  for 

the  spuclflc  enforcement  of  a  purchase  of 
a  tract  of  land  alleged  to  have  been 
agreed  upon  between  McClain  and  himself. 
McClaIn  signed  a  writing  dated  October 
21,  1886.  by  which  be  proposed  to  sell  tbe 
land  to  Moses  for  $8,000;  f 3,000  to  be  paid 
in  c.a8h,  and  tbe  remaining  f5,000  to  be 
paid  In  two  equal  Inatallmeats,  doe  In  one 
and  two  years,  with  Interest  from  the 
time  possession  was  delivered.  The  pa- 

Fer  writing  is  what  is  called  an  "option." 
t  recites  a  consideration  of  one  dollar, 
and  gives  to  Moees  the  privilege  or  op- 
tion, tor  two  hours,  in  which  to  determine 
whether  or  not  be  would  purchase  the 
land  on  tbe  terms  proposed.  The  bill 
alleges  that  within  the  two  hours  Moses 
elected  to  accept  the  offer,  and  make  It 
a  purchase,  and  that  be  so  Informed  Mc- 
Clain before  the  time  expired.  McClain  re- 
fused to  consummate  the  trade,  and  In 
hln  anawer  denies  that  Moaes  notlfled  him 
within  the  two  hours  of  bis  acceptance 
of  the  offer.  The  bard«i  of  provlnic  ac- 
ceptance was  thua  cast  on  Moses.  It  la 
not  disputed  that  Hoses  did  noti^  Mc- 
Clain that  he  accepted  tbe  offer.  The  dis- 
pute and  controversy  are  whether  this 
notice  was  given  within  the  two  hours. 
Muses  testified  positively  that  It  was, 
while  McClain  teetlfled  with  equnl  enipha- 
uls  that  It  was  after  the  two  hours  had 


Digitized  by 


fiM 


SOUTHBBXr  BBFOBTEB,  TOL.  lOi 


(AllL 


airired.  J.  8.  Whittemore  conflrma  Hobm 
to   some  extent,  wblle  two  wltnessea 

iPareball  and  Ste^ar)  tend  to  conflrtn  Mc- 
laln.  Dill  also  does  to  aome  extent.  The 
ebancellorfonnd,  ua  a  fact,  **tbat  tbe  ac- 
ceptance of  tbe  terma  ol  the  instrnment 
waR  not  made  wltbla  tbe  apecifled  time." 
It  waa  long  the  rnle  In  this  court  that, 
when  a  cbancellor  made  a  finding  of  fact, 
we  would  notreTeraeaach  tfodluK  nnleaa 
clearly  eonvineed  that  be  erred.  8  Brick. 
Dig.  p.  400,  S  6^3:  Moon  Crnwder.  73 
Ala.  79.  Tbut  rale  waa  changed  by  stat- 
ute. CodH  1R86,  9  675.  We  du  not  tblnk 
tbat  tbe  proof  of  acceptance  of  McClain'a 
offer  wltbin  tbe  two  boors  allow«^  la 
mfflcioDt.  Affirmed. 


(M  Ala.  lU) 

&rr  or  Mobzls  ▼.  Cbatt  et  al. 
(ffuprm*  Court  qf  AUOKuma.  Feb.  i,  180SL) 

QlTr  OBDIXlirOBS— LlOBVBB  TAX. 

1.  Acts  1866-87,  p.  21?,  glvlne  the  city  coatt- 
oll  of  Mobile  power  to  assess  a  license  tax  upoo 
all  persoDa  carTyinK  on  'any  bnslDesa,  trade,  or 
groieaslon**  within  the  olty,  aathorizes  tbe  as- 
sessment of  a  tax  for  retalllmr  cigars,  althoogb 
the  cigars  are  sold  la  connection  with  a  grocery 
business,  and  the  grooer  has  taken  out  a  general 
Ucense  lor  such  business. 

8.  A  provision  of  the  said  act  tbat  no  tax 
therein  authorized  shoald  exceed  7B  per  cent,  of 
the  tax  imposed  by  the  last  ordinance  upon  the 
sublect  most  be  construed  as  meaning  oaly  tbat 
tbe  general  tax  Imposed  upon  any  business  Mould 
not  exceed  75  per  cent,  of  the  tax  previously  Im- 
posed upon  tbat  business,  and  not  as  prohibiting 
the  assessment  of  a  tax  upon  business  which  bad 
prerious^  been  carried  on  free  from  taxation. 

Appeal  from  city  court  of  Mobile. 

Craft  &  Co.,  having  been  fined  tor  viola- 
tion of  an  ordinance  of  the  city  of  Mnbllo. 
appealed  to  the  city  conrt,  where  tbey  ob- 
tained Judgment  In  their  favor.  TbecHy 
appeala  to  thie  court.  Reversed. 

PillauB,  Torrey  &  Ha.naw,  for  appellant. 
HanniB  Taylor,  for  appellees. 

CoLKic AH,  J.  Graft  &  Co.  were  fined  by 
tbe  mayor  of  Mobile  for  Tlulattng  a  city 
ordinance  wblcb  Imposed  a  license  tax  up- 
on peraons  engaged  in  tbe  bustneas  of  re- 
tailing cigars.  The  caae  waa  appealed  to 
the  city  court,  and  tbere  the  court  over- 
ruled the  demurrera  Interpoaed  to  tbe 
pleaa  6t  the  defendant.  Tbe  caae  was  then 
tried  without  the  Intervention  of  a  Jury, 
nnder  sectliin  2748  of  tbe  Code.  Tbe  court 
found  the  facta  to  be  as  set  up  In  the  pleas 
of  the  defendant,  and  entered  Judgment 
accordingly' 

Tbe  city  ordinance  fixing  and  eRtabllsb- 
Ing  the  rate  of  licenae  tax  fur  theyear  com- 
mencing March  15, 18U0,  "imposed  and  oa* 
Ktiaed  a  special  lleenae  tax  of  two  50/lOtt 
dullara  upon  all  persons  trading  In  or  car- 
rying on  tbe  bueinesa  of  selling  cigars  by 
retail  In  faotels,  bar-rooms,  drug-stores, 
coffee  ealoons,  restaarenta,  and  all  places 
of  business  other  than  tobacco  stores." 
Section  40  of  an  act  to  Incorporate  tbe 
port  of  Mobile,  approved  December  10, 
1886.  (Acta  1886-87,  p.  247.)  provides  "tbat 
the  said  general  council  shall,  beaides  tbe 
tax  heretofureanthorised,  have  tbeantbor- 
Ity  to  aaaeas  and  collect  from  all  persons 
or  Goiporatlons  trading  or  carrying 


any  business,  trada,  or  profession,  by  an 
agent  or  otherwise,  wltbin  the  limits  of 
said  corporation,  a  license  tax,  wbleb 
shall  be  fixed  and  declared  each  year  by 
an  ordinance  of  aald corporation;  and  the 
license  ao  laid  shall  be  Issued,  and  tbe 
amount  imposed  shall  be  collected,  as 
may  be  provided  by  ordinance  of  said  cor- 
poration. •  •  •  tSaid  general  council 
may  also,  by  ordinance.  Impose  such  fines 
and  penalties,  wltbin  the  limitations 
named  In  this  act,  as  they  may  deem  ad- 
visable,  fur  the  doing  of  any  business,  or 
the  carrying  on  of  any  trade,  or  tbe  prac- 
ticing of  any  profession,  by  any  party 
who  shall  fall  to  take  out  such  license,  as 
may  be  Imposed  by  said  general  council, 
under  tbe  authority  conferred  by  said 
general  act:  provided,  also,  that  the 
license  tax  hereby  authorized  shall  not 
exceed  seventy-fire  per  centum  of  the 
amounts  fixed  for  llcenaea  by  the  last  ordi- 
nance on  tbe  sublect  enacted  by  the  may- 
or, aldermen,  and  common  council  of  tbe 
city  of  Mobile. " 

Tbe  facts  aet  up  In  tbe  pleas  of  tbe  de- 
fendant, the  demurrers  to  which  were 
ovpxruled,  and  which  were  found  to  be 
true  by  tbe  court,  are  that  after  the  pas- 
sage of  the  ordinance  fixing  the  lleenae  tax 
for  the  retail  of  dgara  at  $2.50  an  ordi- 
nance was  passed  which  "Imposed  and  aa- 
sessed  a  general  license  upon  every  pursuit, 
busiuesB,  profession,  or  trade  not  specially 
provided  for  In  a  foregoing  enumeration, 
and  defendants  paid  to  said  city  tbe  sum 
of  fifty-six  26/100  dollars  for  a  general 
license  tax  as  wholesale  and  retail  gro- 
cers, and  that  the  sale  ol  cigars  by  them 
was  an  element  of  their  general  trade  as 
wholesale  and  retail  grocers,  and  not  as 
a  separate  pursuit  or  business,  and  that 
the  sum  of  fifty-six  26/100  dollars  paid  tor 
their  general  license  was  a  sum  equal  to 
seventy-five  per  centum  of  the  amount 
fixed  tor  license  by  tbe  last  ordinance  on 
this  subject,  and  that  under  said  last  or- 
dinance no  special  tax  was  imposed  upon 
the  selling  of  cigars,  whether  such  business 
was  carried  on  as  a  separate  business  or 
as  an  element  In  the  business  of  wholeaale 
and  retail  grocera,  and  that  the  aald  ape- 
ctal  license  tax  for  retalliugclgara  Is  a  new 
subject  of  special  license  tax,  not  embraced 
In  the  last  ordinance  upon  tbe  subject  ol 
licenses.  ** 

As  we  construe  tbe  pleas  of  the  defend- 
ant, tbey  are  Intended  to  raise  tbe  fol> 
lowing  questions:  Whether  or  not  sec- 
tion 40,  supra,  authorlxes  the  city  to  im- 
pose a  special  tax  for  retailing  cigars 
when  they  are  sold  as  an  element  of  the 
business  of  whulesole  and  retail  grocers, 
for  the  doing  ol  which  grocers'  business 
a  general  license  has  been  paid  for  and 
taken  oat.  There  can  be  no  reasonable 
question  of  the  authority  of  the  common 
council  to  pass  euch  an  ordinance.  1  Dili. 
Mun.  Corp.  {  91 ;  Van  Hook  v.  City  of  Sel- 
ma,  70  Ala.  S63.  The  business  of  a  grocer 
does  not  necessarily  Include  a  dealer  in 
tobacco.  Section  40  of  tbe  act  of  Incorpo- 
ration, supra,  authorizes  thegeneral  coun- 
cil to  assess  and  collects  license  tax  "from 
all  persons  or  corooratlona  trading  or  car- 
rylngon  anv  business,  trade,  or  profes- 
alanT"   When  tbs  city  ordinance  Imposed 
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a  apfidal  tax  €t  f  2.n0  aa  a  license  tax  to 
retail  Glfcara.  and  by  a  Bueceedlng  ordi- 
nance a  general  llcenne  tax  of  a  mnch 
larger  Bum  upon  wboleaale  and  retail  gru- 
cers,  tbe  lIceoBe  to  engage  In  tbe  latter 
buslaeBa  did  nut  reltpve  the  party  from  the 
special  tax  fur  retailing  cigars,  while  tbe 
bnalnesB  cf  tbe  two  may  be  combined,  aa 
also  a  dry  gooda  mercbant,  the  kraper  of 
a  restaurant,  or  a  Uqaur  dealer  may  com* 
bine  wltb  bis  buainees  that  of  retailing 
cigars;  but  the  lact  that  uo  license  tax 
was  required  of  tbe  dry  goods  merchant, 
ur  a  different  license  tax  was  required  of 
tbe  liquor  dealer  or  restaurant  keeper, 
would  uoc  relieve  tbe  party  of  tbe  special 
license  tax  upun  retailing  cigars.  Tbe 
proTision  that  the  license  tax  shall  not  ex- 
ceed 75  per  centum  of  theamounte  fixed  for 
licenses  by  the  last  ordinance  on  the  sub- 
ject, when  applied  to  the  present  case.  Is 
that  the  general  license  tax  imposed  upon 
grocers  sball  not  exceed  76  per  centum  of 
tbe  license  tax  Imposed  apontliatbuslneaa 
by  tbe  last  ordinance;  but  the  cnnstrac- 
tiun  Inf^isted  upon,  that  tbisprovlsluD  pro- 
blblte  the  common  council  Irom  Imposing 
a  Ucenae  tax  upon  businetia  which  bad  not 
by  a  former  ordinance  been  taxed,  wonld 
be  too  narrow.  Section  40,  supra,  confers 
authority  to  impose  a  license  tax  upun 
any  business.  Whether  the  business  bad 
been  carried  on  previonaly  wltboot  being 
subjected  to  a  license  tax,  or  whether  the 
business  was  entirely  new,  and  fortbe  first 
time  engaged  In  and  carried  on,  could 
make  no  difference  In  tbe  application  of 
tbe  ordinance.  The  purpose  and  scope 
of  this  provision  was  simply  to  provide 
tbat  the  license  tax  thereafter,  as  to  all 
bnslneaa  which  bad  been  subjected  to  a 
license  tax  by  a  previous  urdlnance,  should 
not  exceed  7a  per  centum  of  tbe  amount 
fixed  by  tbe  last  ordinance,  but  as  to  any 
bnslnees  which  had  not  been  taxed  the 
general  council  has  authority  to  assess 
and  collect  a  license  tax.  To  bold  other- 
wise would  restrict  the  power  of  tbe  gen- 
eral cooncll  to  aasesa  and  collect  a  llceuse 
tax  only  upon  snch  haalness  aa  was  being 
carried  on  when  the  act  was  passed,  while 
all  new  enterprises  wonld  be  relieved  of 
this  harden.  We  hold  tbe  city  court  erred 
in  overruling  tbe  demurrers  to  defendant's 
pleas,  and  io  the  final  Judgment  rendered, 
upon  the  facts.  Beveraed  and  remanded. 

(M  Ala.  S7S)  — 

Hodges  et  uL  v.  Winston  et  a/.,  (two 
cases.) 

{Sujrrenne  Cawit  of  Alahama.  Jam.  fi,  1893.) 
'ViXDoa  AKD  Vaxoss—BoHA  'Fmrn  FuKounss— 

— IfOTICB. 

1.  Where  the  only  evideoce  oflerod  to  prove 
notice  on  the  part  of  a  mortgagee  that  the  sep- 
arate fends  of  a  wife  had  been  used  In  the  par- 
chase  of  the  mortffafied  premiiies,  and  that  she 
was  therefcoe  eouued  to  rslrnhnraemeot,  was 
certain  xemarta  alleged  to  have  been  made  by 
the  mortgagee  impwtl&g  a  knowledge  merely  of 
tbe  maritalrigbts  of  the  wife,  and  tbe.mortgagee 
testified  positively  that  she  bad  no  suoh  notice, 
and  the  wife  horself  testified  that  she  had  no 
reoolleotlon  of  anything  being  said  to  the  mort* 
gag«e  with  reference  to  the  use  of  her  money  in 
that  way,  the  mortgagee  must  be  deemed  a  bona 
flde  purchaser. 

8.  Whew  a  peraoa,  after  porehulng  land. 
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resells  a  part  to  the  vendor  upon  an  Independent 
oODsideration,  the  transaction  having  no  relation 
whatever  to  the  poruhaaer's  rights  as  vendor  in 
the  original  sale,  the  possession  <A  the  vendor 
of  the  part  resold  is  not  notice  to  a  mortgagee  of 
any  lien  upon  the  balance. 

Appeal  from  chancery  court,  Marshall 
county;  S.  E.  McSpaddbn,  Chancellor. 

On  theSOth  day  ofjannary,  1^,  John 
G.  Winston.  Sr.,  filed  his  bill  against  Ed- 
ward Winston,  his  son,  seeking  the  fore- 
closure of  an  alleged  veador'a  lien  on  cer- 
tain lands  therein  described.  Decree  pro 
coafeam  was  taken  against  said  Edward 
Winston  on  May  10,  1886,  and  on  tbe  18tb 
of  May  appellants  Hodges  and  Matbeuey 
were,  by  leave  of  the  conrt*  permitted  to 
come  In  as  partlea,  and  tbey  filed  their 
answers  at  once,  averring  that  they  were 
Judgment  creditors  with  a  lien  against  the 
land  of  Edward  Winston,  and  denying  nn 
information  and  belief  theexistence  of  com- 
plainant's Hen.  On  the  25th  of  November, 
1889,  complainant  wae  allowed  to  amend 
his  bill  by  making  tbe  appellant  Martha 
Sloan  a  party  defendant.  She  thereupon 
filed  ber  answer,  alleging  tbat  she  held  a 
mortgage  on  said  lands  executed  by  Ed- 
ward Winston  and  wife  tu  secure  a  loan 
made  to  them  contemporaneously  with 
the  execution  of  tbe  mortgage,  claiming 
to  be  a  boau  Adt  purchaser  without  no- 
tice, and  denying  on  Information  and  be- 
lief the  existence  of  complainant's  lien. 
On  the  24tb  day  of  March.  1>^,  Nancy  A. 
Winston,  wile  of  the  said  Edward  Win- 
ston, filed  her  bill  In  the  same  court  by 
her  next  friend,  A.  B.  Hooper,  against  her 
husband,  John  G.  Winston,  Sr..  Martha 
Sloan,  Jesne  Sluan,  Jasper  M.  Matbeuey, 
James  W.  Hodges,  A.  Q.  Heni7,  and  F. 
M.  Klrby,  alleging  that  moneya  belong* 
Ing  to  her  atatntory  estate  tn  the 
amount  of  91>^<34  had  been  used  by  her 
husband  in  the  purchasn  of  said  landa 
from  John  G.  Winston,  Sr.  and  praying 
that  they  be  declared  subject  to  a  trust  in 
her  favor,  and  sold  for  tbe  payment  of 
said  91.980.84.  The  bill  was  subsequently 
dismissed  as  to  Henry  and  Klrby.  Decrees 
pro  eoDfesao  were  taken  against  Jesse 
Sloan.  Edward  Winston,  and  John  G. 
Winston.  Sr.  On  the  25th  of  April,  1886, 
defendants  Hodges  and  Matheney  filed  a 
Joint  and  several  answer,  averring  that 
tbey  were  Judgment  creditors  of  said  Ed- 
ward Winston,  and  had  acquired  a  lien 
without  notice  ol  said  Nancy's  allied 
claim  upon  aald  lands,  and  denying  on 
Information  and  belief  that  any  such 
claim  existed.  They  prayed  tbat  th^r  an- 
swers might  be  taken  and  held  for  eross- 
bllla,  and  the  land  sold  to  satisfy  their 
liens.  They  also  embodied  lu  their  an- 
swers several  grounds  of  demurrer.  On 
tbe  28th  of  April.  1886.  defendant  Martha  • 
Sloan  filed  her  answer,  averring  that  she 
was  a  mortgage  creditor,  claiming  to  be 
a  boDa  Stie  purchaser  without  notice, 
and  denying  on  Information  and  belief 
that  complainant  Nancy  A.  Winston  had 
any  claim  whatever  in  said  lands.  She 
prayed  that  her  anawer  might  be  taken 
and  beld  for  a  cross-bill,  aud  hermortgage 
foreeloaed.  She  embodied  In  her  anawer 
several  grounds  of  demurrer.  No  notice 
ol  tbe  demurrers  ol  tbe  delendantB  is  made. 
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either  In  the  decree  of  reference  or  the  final 
decree;  and  the  fallnre  of  the  court  to 
pues  upon  the  Aemnrren,  amoni;  other 
things.  Is  cuiBlened  as  error.  To  these 
several  croea-blllB,  John  G.  Winston,  Sr., 
Edward  Winston,  and  Nancy  A.  Winston 
tiled  answers,  denylns  that  Hodges,  Math- 
eney,  and  Mrs.  Sloan  were  cradltorB  and 
purchasers  without  notice,  and  averring 
that  at  the  time  tbetr  several  UeoH  at- 
tached they  bad  notice  of  the  existence  of 
said  Nancy's  interest  In  said  lands. 

Brown  (ft  Stiwt,  lor  appellants.  Wstta 
&  SoDt  for  appellees. 

McClbllan,  J.  These  coses  were  tried 
as  one  In  the  court  beluw,  and  are  so  snb- 
mltted,  and  will  be  considered  here.  "Tbe 
rule  as  to  proof  uf  bona  Sde  purchase  Is 
that  the  party  pleading  U  mast  first 
males  aatlslnctory  proof  of  purchase  and 
payment.  This  is  affirmative,  defensive 
matter  In  the  nature  of  conteeslun  and 
avoidance,  and  the  burden  of  proving  It 
rests  on  him  who  asserts  It,  EI  tnoaaibit 
probatio  q'li  dicU>  This  done,  be  need 
nut  go  further,  and  prove  he  made  such 
purchase  and  payment  without  notice. 
The  burden  here  ablfla,  and,  If  it  be  de* 
slr^  to  avoid  the  effect  of  snch  purchase 
and  payment.  It  must  be  met  by  counter- 
proof  that  before  the  payment  the  pur- 
chaser had  actual  or  constructive  notice 
of  the  equity  or  lien  asserted,  or  of  some 
fact  or  circumstance  sufficient  to  put  him 
on  inquiry,  wbich.  If  followed  up,  would 
discover  the  equity  or  incumbrance.  Craft 
T.  Russell,  67  Ala.  9,  which  collects  the  au- 
thorities; Taylor  V.  Association,  68  Ala. 
2^;  Creswetl  v.  Jones,  Id.  420.**  Barton 
V.  Barton,  75  Aia.  400,  402.  In  the  case 
at  bar,  Mrs.  Sloan  sets  up  that  she  be- 
came a  mortgagee  of  the  land  in  contro- 
versy for  value,  and  without  notice  of  the 
claim  now  advanced  by  John  O.  Winston, 
Sr..  for  purchase  money  alleged  to  be  due 
from  Edward  Winston,  the  mortgagor, 
who  held  the  legal  title,  and  also  without 
notice  ot  the  claim  now  advanced  of  Nan- 
cy Winston,  the  wife  of  said  Edward, 
which  prot-eeds  on  the  theory  that  the 
land  was  In  part  paid  for  with  funds  be- 
longing to  her  statutory  separate  estate, 
and  la  sought  to  ba  worked  out  through 
a  declaration  ot  trust  in  her  favor  for  re- 
imbursement. That  Mrs.  Sloan  did  lend 
Edward  Winston  the  money  for  which  a 
mortgage  was  taken,  and  that  the  mort- 
gage was  duly  executed  by  said  Edward 
and  hie  wife  upon  this  laud  to  secure  its 
repayment,  are  tacts  not  controverted  In 
the  case.  The  protection  she  Invokes  as  a 
bona  Ode  purchaser  Is  sought  to  be  de- 
feated by  John  G.  Winston,  Sr.,  In  respect 
of  his  claim  for  unpaid  purchase  mouey, 
•  by  proof  of  possession  by  him  of  a  part  of 
the  land— a  certain  40-acre  parcel— em- 
braced in  the  mortgage  at  the  time  of  Its 
execution,  which  possession,  he  Insists, 
was  umstraetlTe  notice  to  her  of  his  Hen 
npun  the  whole  traet  tor  the  balanea  of 
the  price  at  which  be  sold  to  Edward,  the 
mortgagor.  This  proposition  will  be  ex- 
amined further  on.  By  Mrs.  Nancy  Win- 
ston, Mrs.  Sloan's  lUleged  rights  as  a 
bona  Sde  purchaser  are  attempted  to  be 
defeated  by  evldmee  solng  to  show  that, 


at  the  time  of  advanclne  the  money  and 
taking  the  mortgage,  the  mortgagee  had 
actual  notice  that  funds  belonging  to  Mrs. 
Winston's  s^Miratfl  estate  were  used  In  the 
purchase  of  the  land  by  Edward  from  his 
father,  John  G..  Sr.,  and  hence  of  her 
claim  to  relmbursemeut  out  of  the  land. 
On  this  issue  tbe  burden,  as  we  have  tieen, 
was  with  Mrs.  Winston.  It  was  upon  her 
to  prove  to  the  satisfaction  of  the  chan- 
cellor, by  such  preponderance  of  evidence 
as  should  also  suffice  on  appeal  to  satisfy 
this  court,  that  at  or  before  tbe  time  ot 
the  transaction  Mm.  Sloan  either  knew  itf 
tbe  existence  of  her  claim,  or  had  notice 
of  such  facts  as  would  have  pot  her  on  in- 
quiry, which,  if  properly  prosecuted, 
would  have  led  to  a  knowledge  of  the 
claim  now  made  by  Mrs.  Winston.  In  our 
opinion,  this  has  not  been  done.  The  evi- 
dence fails  to  satisfy  us  that  Mrs.  Sloan, 
when  she  made  the  loan,  and  took  the 
mortgage  to  secure  its  repayment,  had 
any  knowledge  or  notice  of  the  rights 
brought  forward  In  Mrs.  Winston's  bill, 
seeking  to  have  a  resulting  trust  declared 
In  her  favor  to  the  amount  of  ber  money 
used  in  the  purchase.  Theevldenceotfered 
to  prove  such  notice  goes  only  to  show 
alleged  remarks  made  by  Mrs.  Sloan  at 
the  time  of  the  transaction  with  reference 
to  the  execution  of  the  mortgage  by  Mrs. 
Winston,  as  well  us  her  husband;  which 
reniarku,  making  allowance  for  tbe  im- 
probability of  their  being  accurately  re* 

Erodnced  by  the  witnesses,  may  well  be 
eid  to  Import  no  more  than  a  knowledge 
of  Mrs.  Winston's  marital  rights  In  the 
lands  of  ber  husband.  On  the  other  hand, 
Mrs.  Sloan  testlflRB  positively  and  explic- 
itly, and  without  evasion  ureqiilvocation, 
that  she  bad  no  notice  or  knowledge 
whatever  of  any  individual  right,  claim, 
or  Interest  of  Mrs.  Winston ;  and  Mrs. 
Winston  benwlf  swears  that  she  has  no 
recollection  whatever  of  anything  being 
said,  at  any  time,  by  or  In  the  presence 
of  Mrs.  Sloan,  with  reference  to  tbe  fact 
that  her  money  had  been  used  by  her  hus- 
band in  part  payment  for  the  land.  On 
this  state  of  tbe  testimony  we  do  not 
think  Mrs.  Winston  has  dlscliarged  the 
burden  which  rested  upon  her  to  affirma- 
tively show  that  Mrs.  Sloan  had  notice  ot 
her  claim  upon  the  land  tor  relmbarae- 
ment;  and  we  accordingly  hold  that,  oa 
to  that  claim,  Mrs.  Sloan  Is  a  bouaBde 
purchaser  without  notice. 

Was  Mrs.  Sloan  chargeable  with  notice 
of  John  0.  Winston's  lieu  for  purchase 
money  by  reason  of  his  pussoBston  at  the 
time  the  mortgage  was  executed  of  a  46. 
acre  subdivision  of  the  land?  We  think 
not.  The  nncontroverted  facts  in  that 
connection  are  that  Edward  Winston, 
some  time  after  be  had  purchased  tbe 
lands  from  his  father,  and  received  an  ab- 
solute conveyanceof  them  In  fee,  sold  back 
to  John  G.  Winston.  Sr.,  the  40  acres  In 
qneatlon,and  pat  falm  in  possession.  This 
transaction  was  entirely  separate  and  dis- 
tinct from,  and  without  any  reference 
whatever  to,  the  original  sale  of  the  whole 
tract  by  John  G.to  Edward  Winston.  No 
fact  or  circumstance  Involvsd  In  It  would 
have  t>eeo  other  than  It  was  had  no  lien 
tor  pnrcfaaM  money  ezlated  in  favor  of 
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Jofan  O.  WtnBttm,  Sr.,  under  the  Bale  to 
blB  son.  The  eoMlderatlon  agreed  to  be 

{mid,  and  aetually  paid,  bj  John  G.,  Sr., 
or  tbeee  40  acres,  did  not  conelat  In  tlie 
satiBtaetion  pro  tanto  of  bis  claim  for  un- 
paid parcbam  money  on  the  original 
transaction,  bnt  of  the  eatiafaction  pro 
taoto  of  a  mercantile  account  which  had 
been  contracted  by  Edward  with  hie 
lather  after  the  sale  by  the  latter  to  the 
former.  The  claim  or  title  of  John  G.,  Sr., 
to  the  40-acre  parcel  was  not  In  any  de< 
gree  rented  on  his  claim  for  unpaid  pnr^ 
chase  money,  or  referable  to  It,  bat  grew 
out  of  an  entimly  Independent  transac- 
tion, no  clrcnmatance  of  wblch  pointed  to 
or  Indicated  thn  preTlously  ezi3tlng  claim 
for  unpaid  purchase  money.  Nay,  more; 
the  fullest  Inquiry  Into  and  completest 
dlBCuVery  of  all  the  facts  Involved  In  this 
latter  transaction,  so  far  from  affording 
notice  of  the  first  one.  and  Winston's  lien 
under  It,  would  have  tended  to  assure  the 
purchaser  from  Edward  that  his  father 
bad  no  Hen  for  purchase  money  on  any 
of  the  land,  atnee  It  would  have  been  rea- 
sonable to  suppose  that,  had  such  been  the 
fact,  the  parcel  sold  back  to  him  would 
have  been  paid  for  by  aatlsfaction  In  part 
of  the  debt  secured  by  the  lien,  and  not 
upon  another  and  distinct  consideration. 
Be  this  as  It  may,  huwerer.  It  Is  certainly 
the  law  that  posfesslon  Is  notice  to  a  sub- 
sequent purchaser  only  of  the  right  ortltle 
In  or  by  which  the  possession  Is  held ;  and 
the  possession  of  the  40-acre  tract  by  John 
U.  Winston,  Sr.,  In  this  case,  being  under 
a  repurchase  on  ludependent  consldera* 
tiou  from  Edward, the traoeactlon  bearing 
no  rulation  whatever  to  the  purchaser's 
i-lKhta  as  vendor  In  the. original  sale,  was 
notice  to  Mrs.  Sloan  that  the  father  bad 
bought  the  land  from  the  son.  paid  him 
forlt.and  held  It  as  such  purchaser.  There 
Is, manifestly, nothing  in  the  fulleetknowl- 
edgp  of  these  facts  which  would  teod  to 
excite  luqulry  as  to  this  purchaser's  rights 
respecting  other  lands,  both  the  absolute 
legal  title  and  possession  of  wblch  were 
in  Ed  ward  Winston,  the  mortgagor. 
Faseett  v.  Smith,  S&  N.  Y.  262,  ^.269; 
Suiter  V.  Turner,  10  Iowa,  617,  624,626; 
Leach  T.  Ansbacher,  56  Pa.  St.  86.  The 
fact  of  John  O.  Winston.  Sr.'s,  possession 
of  this  parcel  was  notice  to  Mrs.  Sloan 
that  he  bad  bought  and  paid  for  It,  and 
she  took  tbe  mortgage  subjpct  to  any 
rights  which  these  facts  vested  in  him, 
aa  to  that  particular  tract;  but  It  was  no 
notlceto  her  of  his  Hen  forpurchase  money 
on  the  other  land  covered  by  the  mort- 

gage,  since  the»e  facts,  so  far  from  putting 
er  on  Inquiry  which  would  have  discov- 
ered the  iiKM,  were,  inferentlelly  at  least, 
inconsistent  with  its  existence. 

The  rulings  and  decree  of  the  chancellor 
in  all  other  respects  have  been  carefully 
considered.  We  concur  with  his  conclu- 
sions on  exceptions  to  tbe  register's  re- 
port, and  Id  holding  that  Hodges  and 
Matthews  hud  notice  of  theclalms  of  John 
G.  Wluston,  8r,,  and  Mrs.  Nancy  Winston, 
before  tlieir  rights  accrued, and  hence  that 
their  claims  are  secondary  to  those  of  the 
respective  complainants.  That  Mrs.  Win. 
Hton  is  entitled  tu  reimbursement  out  of 
the  land,  asd  that  John  O.  Winston,  Sr., 


has  a  valid  vendor's  lien  noon  It,  except 
as  against  Mrs.  Sloan,  we  do  not  doabt. 
Mrs.  Sioan,  however,  must  be  first  paid, 
and  in  falling  to  so  decree  tbe  chancellor 
erred.  The  decree  Is  reversed  and  thecaaae 
remanded. 


(M  Ala.  Bn> 

Fbauih  et  al.  Johbs. 

(Supreme  Cow*  of  Alabama.  Jaa.  19, 1889.) 
EJsonfBNi^Tiru  to  Sdffoht— Tij:-TtTLs. 
1.  In  an  action  of  ejectment  by  one  claiming 
imder  a  tax-title  against  another  in  possession  on- 
der  a  similar  title,  the  fact  that  deieadant  failed 
to  dal7  acquire  title  will  not  aid  or  strengthen 
the  position  of  the  plalntilC,  who  is  simUarly 
sftoated. 

a.  Under  Code  1886,  SS  666-668,  empowering 
the  probate  court  to  orderthe  sale  of  lands  to  pay 
taxes  only  vhen  the  eoUector  makes  and  sub- 
scribes an  oath,  at  the  end  of  entries  In  his 
docket  In  reference  to  nnpaid  taxes,  that  be  has 
been  anable  to  find  sufficient  personal  property 
out  of  which  to  collect  the  same,  a  decree  by  a 
probate  lodge  tor  suob  sale,  and  a  sale  Utereun- 
der,  based  apon  a  tax  oolleotor's  docket  in  which 
-the  required  affidavit  Is  wanting,  are  nnllitiea. 

Appeal  from  circuit  court,  Covington 
county:  John  P.  HoBBARn,  Judge. 

Action  of  ejectment  by  S.  A.  Jones  against 
Feagin,  Kendall  &  Co.  Judgment  for  plain- 
tiff.  Defendants  appeal.  Reversed. 

Tbe  plaintiff  founded  bis  right  to  the 
possession  of  the  property  In  contro- 
versy upon  bis  being  the  assignee  of  tbe 
certificate  of  pnrcbase,  made  by  the  tax 
collector  at  Che  tax-sale  of  said  prop- 
erty In  said  county.  To  show  tbe  founda- 
tion of  his  claim  the  plaintiff  offered  In 
evidence  tbe  tax  collector's  docket  show- 
ing tbedelinqnent-tax  cMDses  of  said  coun- 
ty, and  also  the  order  of  the  probate  Judge 
for  tbe  sale  of  tbe  lands  contained  therein 
for  the  payment  of  taxes.  The  defendants 
objected  to  tbe  introdactlon  of  said  tax- 
book  In  evidence  on  the  ground  that  it 
did  not  have  tbe  oath  of  the  tax  collector 
as  required  by  law,  showing  that  the  par- 
ties against  wbom  tbe  taxes  were  as- 
sessed bad  no  personal  property  out  of 
which  the  taxes  could  be  made.  The 
court  overruled  this  objection,  and  al- 
lowed the  book  in  evidence,  and  tbe  de- 
fendants duly  excepted.  The  lands  were 
assessed  agidnst  the  Mobile  ft  Uirard  Ball- 
road  Company.  According  to  the  order 
of  the  probate  Judge,  the  lands  were  regu- 
larly sold  at  a  tax-sale  on  May  25, 1886, 
and  one  N.  H.  Hare  became  the  purchaser 
of  the  lands  In  conlroversy,  and  he  re- 
ceived the  tax  collector's  certificate  of  pur- 
chase, which  he  afterwards  assigned  to 
tbe  plaintiff  In  this  suit.  Tbe  plaintiff 
then  offered  in  eridimce  the  tax-deed  made 
to  him  by  the  probate  Judge  for  said  lands 
upon  presentation  of  the  certificate  of 
pnrcbase,  which  had  been  transferred  to 
him  by  said  Bare.  The  driendants  ob- 
jected to  tbe  Introduction  of  said  deed  in 
evidence,  on  the  ground  that  the  plaintiff 
had  not  shown  that  said  lands  were  lia- 
ble to  taxation,  and  that  no  valid  tax- 
sale  of  said  lands  had  been  shown  to  have 
been  made.  The  court  overruled  this  ob- 
jection, and  thed^endants  duly  excepted. 
Tbe  defendants  claim  title  to  the  lands  in 
controversy  under  the  purcfaaae  from  one 
J.  A.  Preatwoodf  who,  it  waa  alleged. 
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porctaaaed  saM  lands  at  the  tax-E>a1e.  Tbe 
defendaata  ottered  Id  evidence  the  tax- 
book,  and  the  decree  ol  the  probate  eonrt 
ftbowlng  the  sale  of  said  lands  to  said 
Preetwuod,  and  also  ofiered  In  eTldeoce 
the  tax-deed  tu  suld  Frestwood  to  said 
lands.  It  was  shown  by  said  deed  that 
tbe  same  landH  were  purchased  by  Frest- 
wood at  a  continuation  uf  tbe  tax-sale 
from  May  25, 1886,  to  Jane  8. 1886.  Upon 
tbe  Introdactlon  of  all  the  evidence  the 
court,  at  the  request  of  the  plaintiff  in 
writing,  Instructed  the  Jury  that,  "if  they 
believed  the  evidence,  they  must  find  for 
the  plaintiff."  To  this  charge  the  de- 
fendants duly  excepted.  There  were  ver- 
dict and  Judgment  for  tbe  plaintiff,  and 
the  defendants  biing  this  appeal,  and 
assign  the  rulings  of  the  lower  court  upon 
tbe  evidence,  and  the  giving  of  tbe  gen- 
eral  charge  for  the  plaintiff,  as  error. 

Stallworth  A  Buraett  and  W.  D.  Browu^ 
lor  appellants.  John  Oamble,  for  appel- 
lee. 

Walked,  J.  The  detaodants  reserved' 
exceptions  to  tbe  action  of  the  trial  eonrt 
in  overmllni;  their  objections  to  the  tntro- 
dnctlon  in  evidence  of  the  book  contain- 
ing the  tax  collector's  entry  of  the  land 
sued  for  as  assessed  for  taxation,  and  the 
decree  of  tbe  probate  court  for  the  sale  of 
the  same,  and  to  the  introduction  of  the 
deed  to  snid  land  made  by  the  probate 
]Ddge  to  tbe  plaintiff.  The  defendants 
did  not  estop  themselves  from  making  or 
Insisting  upon  these  objections  by  setting 
np  title  In  themselves  to  the  land  In  dis- 
pute under  another  alleged  tax-sale,  based 
apon  the  same  proceedings.  The  plalatiff 
and  the  defendants  respectively  claimed 
under  separate  and  distinct  sales  and 
deeds  made  at  diS^nt  dates.  Tbe  two 
claims  were  adverse  and  Incunsistent. 
There  was  nothing  in  the  respective  posi- 
tions of  the  parties  to  preclude  a  dental 
by  either  of  tbe  validity  of  the  other's 
title.  The  effort  of  each  party  was  to 
show  that  It  bad  acquired  the  title  of  the 
Mobile  ft  Qirard  Bnllroad  Company  to 
tbe  land  in  dlspate,  and  perhaps  netther 
could  have  required  tbe  other  to  go  be- 
yond that  common  source  of  title,  (Lang 
V.  Wilkinson.  67  Ala.  259;  Pollard  v. 
Cocke.  19  Ala.  188;)  but,  as  tbe  parties 
songht  to  connect  themselves  with  that 
Title  by  different  means,  and  tbere  was  no 
relatlua  between  tbem  to  raise  an  estop- 
pel in  favor  of  the  one  as  against  tbe 
other,  the  bnrdun  was  on  the  plaintiff  as 
the  actor  in  the  salt  to  sustain  his  con- 
tention by  proving  title  in  himself.  His 
right  to  recovery  depends  upon  the 
strength  of  his  own  title;  and  If  he  Is  not 
able  to  show  that  be  has  duly  acquired 
whatevertitle  to  the  land  thero  was  in  the 
railroad  company,  bis  position  la  not 
strengthened  by  the  fact  that  the  defend- 
ants also  fall  in  a  similar  attempt  to  show 
that  they  have  acquired  that  title.  3 
Brick.  Dig.  p.  82C,  S§  88.  89.  The  positions 
of  the  parties  are  similar  to  that  of  two 
persons  claiming  the  same  land  under 
different  and  conflicting  deeds  from  the 
same  grantor.  If  both  of  the  deeds  are  in- 
valid as  conveyances,  tbe  holdnr  of  one  of 
tbem  would  not-be  aided  thereby  In  an  at- 


tempt to  reeuver  possession  of  tbe  land 
from  the  person  claiming  under  the  other 
defective  muniment.  If  the  decree  of  the 
probate  court  relied  on  In  this  case  was 
void.  It  does  not  help  the  plalntlR  that 
the  defendants  also  claim  title  through 
another  deed  based  upon  a  sale  under 
that  same  void  proceeding. 

The  defendants  objected  to  tbe  proof  In- 
troduced to  show  tbe  allt^d  tax-sale  be- 
cause of  the  absence  of  tbe  required  sbuw- 
Ing  that  there  was  no  personal  property 
out  of  which  tbe  taxes  could  have  been 
collected.  The  probate  court  is  empow* 
ered  to  «)rder  the  sale  of  lands  for  the  pay- 
ment of  taxes  assessed  tbereon  or  against 
the  owner  thereof  only  when  the  tax  col- 
lector shall  report  to  the  eonrt  that 
he  was  unable  to  find  aufflclent  personal 
property  therefor;  and,  at  the  end  of 
the  entries  in  reference  to  unpaid  taxes  od 
real  estate  required  to  be  made  In  the 
docket,  which  It  Is  the  duty  of  the  tax  col- 
lector to  deliver  to  the  Judge  of  probate, 
he  must  make  and  subscribe  an  oatb 
showing  that  he  has  made  diligent  search 
for  personal  property  of  the  parties 
against  whom  the  taxw  are  respectlvrty 
assessed,  and  that,  after  diligent  search, 
he  has  been  unable  to  ttnd  snfRclent  per- 
sonal property  out  of  which  to  collect  tbe 
taxes,  or  any  part  thereof.  Code  1886.  SS 
566-.568.  ,  It  is  plain  from  tlie  laoguage  of 
the  statute  that  tbe  Inability  to  find  per^ 
annal  property  from  wbleh  to  collect  tbo 
taxes,  and  tbe  affidavit  of  tbe  tax  col- 
lector on  his  docket  to  tbls  effect,  are  Jn- 
risdictionul  tacts,  wblch  are  essential  to 
tbe  validity  of  any  decree  for  the  sale  of 
land  for  the  non-payment  of  taxes;  and, 
under  the  established  constrnction  of  the 
statute,  the  docket  required  to  be  re- 
turned by  tbe  tax  collector  must  affirma- 
tively show  these  Jurisdictional  facts.  If 
It  does  not,  the  decree  and  sale  thereunder 
are  nullities.  Wartensleben  v.  Halthcock, 
80Ala.  565. 1  Sonth.  Bep.  88;  Fleming  v. 
McGee.  Hi  Ala.  409, 1  Sonth.  Rep.  106;  Car- 
lisle  V.  Watts,  78  Ala.  486.  In  the  tax  col- 
lector's docket.  Introduced  In  this  case  as 
tbe  foundation  of  tbe  plain  tiff 'a  title,  tbere 
was  not  the  required  affidavit;  nor.  In- 
deed, any  showing  at  all  that  a  search 
had  been  made  for  personal  property,  or 
thut  a  snfflcleney  thereof  could  not  be 
found.  The  court  erred  In  overruling  tbe 
defendants'  objections  to  the  admission 
of  the  docket  and  of  the  tax-deed.  They 
were  mere  nullities,  tbe  Jurisdiction  of  tbe 
probate  court  not  being  shown,  and  tbey 
furnished  no  evidence  of  title  In  tbe  plain- 
tiff. The  affirmative  charge  to  And  for 
the  plaintiff  cannot  bo  supported  on  the 
proof  of  bis  prior  possession  of  the  land 
sued  for,  as  the  proof  on  that  subject  was 
conflicting;  a  witness  for  the  defendant 
stating  that  tbe  plaintiff  bad  never  been 
in  possession  of  tbe  land.  Tbe  charge 
should  have  been  refused.  There  was  no 
ruling  of  tbe  eonrt  involving  tbe  question 
as  to  whether,  on  the  aspect  of  tbe  evi- 
dence most  favorable  to  the  plalntltf,  snch 
prior  possession  of  the  Innd  by  him  was 
shown  aeisreqolsltetothe  maintenance  of 
ejectment.  It  is  not  plain  that  the  proof 
on  this  subject  was  snffldent  to  support 
a  finding  lor  the  plalntiir  against  these  de- 
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fendantB  on  prior  poMeaaion  alone.  Alex* 
under  v.  SavaKe.  90  Ala.  383,  8  Sontb.  Bep. 
93;   Rivers  T.  Tborapaon,  46  Ala.  885; 
Chlldrccui  T.  Calloway.  76  Ala.  128. 
Keversed  and  remanded. 

<96  Ala.  KB)   

Saint  et  ul.  r.  Wbkblieb  ft  Wilson  Man* 
tiF'o  Co. 

(fSupnme  Ooun  iff  Alabama.  J«d.9(1S9Sl) 
Fmxoifai.  AMD  StmaTT— DisoD^^Boa  or  Svaarr— 
BoKD  FOB  Febtosmakcb  OF  Doms  or  EMFLOr- 

VBNT. 

L  A  bond  br  a  principal  and  soretlea,  oon- 
«U(ioned  en  the  faithfal  penormanee  the  ixrin- 
cdpal  of  bis  duUas  under  a  oontraot  of  employ- 
ment, ia  a  contract  Of  Buretysldp,  and  not  of 
ffnaran^ ;  and  a  reoiiest  by  oae  surety  to  wltb- 
oraw  bia  Dtinie,  made  after  delivery  of  the  bond 
aod  after  notice  by  the  employer  to  tbe  employe 
to  enter  upon  tbe  dlscbarge  of  bis  duties,  wblob 
request  la  not  assented  to  by  tbe  employer,  will 
not  operate  as  a  release  (dthe  snrety  making  the 
request,  or  of  the  others,  who  be«wne  sureties 
on  condition  that  be  should  join  with  tbem. 

3.  Sureties  for  tbe  faluiful  performanoe  of 
a  written  cootraot  of  employmeut  of  their  prtn- 
oipal  as  ooUector  are  not  relieved  from  liability 
by  a  sut»eqnent  parol  agreement  between  the 
employe  ana  Oie  employer's  agent,  imposing  ad- 
ditional duties,  not  fainderlDg  tbe  employe's  per- 
formanoe of  the  duties  originally  undertaken, 
nor  by  a  redaetlm  ol  his  compensation,— there 
being  no  new  contideratlcoi  tberefor,  nor  evi- 
dence of  tbe  employer's  approval ;  nor  by  allowing 
him  to  retain  hiscompeDsationout  of  collections, 
—tbe  ooDtract  being  siient  as  to  the  manner  of 
payment. 

8.  Such  sureties  are  not  disc-barged  by  mere 
indulgence  by  tbe  employer,  or  by  his  forbear- 
anoe  in  enforcdng  the  liability  of  the  employe  for 
an   embezzlenient,  or  by  an  agreement,  made 

without  their  knowledge,  without  consideration, 
whereby  tbe  employer  agrees  to  wait  for  pay- 
meat.  But  where,  after  knowledge  of  such  dis- 
himeaty,  tbe  employer's  agent,  having  supervis- 
ion of  the  employe  and  of  all  matters  embraced 
in  tbe  oontraot,  wblob  cODtains  a  provision  for 
its  determination  at  pleasure,  continues  tbe  em- 
idoymoQt,  without  notice  to  the  sureties,  and 
commits  other  funds  to  the  employe,  which  are 
likewise  converted,  such  sureties  are  not  liable 
for  tbe  employe's  default  during  tbe  subsequent 
aervloe. 

Appeal  from  circuit  court,  (Albert  coun- 
ty ;  U.  C.  Speakh,  Judge. 

Action  by  tbe  Wbeeler  ft  Wllaon  Mann- 
tacturluK  Company  agaloet  R.  F.  Saint, 
as  principal,  and  C  M.  Wrlgbt,  A.  J. 
Crofltbwalt,  and  J.  R.  SpraRlna,  anretlea, 
upon  a  bond  for  tbe  perfurmance  of  a  con- 
tract of  flniployment  by  defendnnt  Saint 
wttb  plaintiff.  Verdict  and  Judgment  tor 
plaintiff.    Defendants  appeal.  Ueveraed. 

The  contract  between  theae  parties,  of 
wblcb  tbe  other  defendants  guarantied  tbe 
faithful  parfonnauce,  la  divided  Into  eeven 
aectlona,  wblcb  are  aafollowa:  "Section  1. 
Tbe  party  of  tbe  first  part  [Wheeler  ft 
Wilson  Manufacturing  Company]  agree 
to  employ  tbe  party  of  tbe  aecond  part  as 
a  collector.  Sec.  3.  Tbe  party  of  the  eec* 
ond  part  Is  to  engage  In  no  other  bosi- 
neas,  but  to  devote  his  time  exclusively  to 
eollecting  claims  given  blm  from  time  to 
time  by  the  party  o(  tbe  flrat  part.  8ec. 
8.  Tbe  party  of  tbe  second  part  agreea  to 
remit  to  tlie  party  of  tbe  flrat  part,  on 
Satorday  of  each  week,  tbe  full  amount  of 
all  colleotiona  mudp  by  blm.  See.  4.  All 
notea,  lea^ea,  apd  caab  recelTQd  by  tbe 
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party  of  tbe  second  part  on  account  of  the 
party  of  the  Qrst  part  shall  be  held  and 
rendered  strictly  aa  the  property  of  the 
said  party  of  the  first  part,  subject  to 
their  order  and  under  their  control.  See. 
6.  In  any  mattera  where  tba  duties  of  tbe 
party  of  tbe  second  part  are  nut  herein 
clearly  defined,  he  shall  obey  any  and  alt 
dlrecuons  or  Instructions  in  relation  there- 
to wblch  shall  from  time  to  time  be  given 
him  by  the  party  of  tbe  first  part.  Sec.  6. 
The  party  of  the  second  part  Is  to  receive 
as  full  compensation  fur  bis  serrlces  under 
this  agreement  a  salar,?  of  f 50.00  per 
rooath,  and  neeeaaary  traveling  expenses; 
said  salary  and  expeniies  to  commence 
when  the  party  of  tbe  second  part  reaches 
his  territory  and  work  commences,— eald 
party  of  tbe  second  part  to  furnish  bis 
own  horse,  and  to  go  wherever  ordered. 
All  loss  of  time  to  be  deducted.  See.  7. 
This  agreement  may  be  terminated  at  tbe 
option  ol  either  party,  In  wblcb  ease  the 
party  of  the  second  part  agrees  to  deliver 
to  the  party  of  the  first  part,  at  their 
office  In  Nashville,  all  of  their  property 
remaining  In  bis  poaaeaalon  or  under  hia 
control,  onleea  otherwise  ordered  by  tbem 
In  writing."  Tbe  bond  on  which  this  suit 
was  Instituted  was  written  on  the  back  of 
this  contract.  AH  tbe  defendants  filed  tbe 
plea  of  general  Issue.  In  abort,  by  conaent, 
on  the  nth  day  of  March.  1889.  Theotber 
sureties  on  tbe  bond  filed  separate  pleas, 
22  la  number,  Including  those  to  which  de- 
mnrrurs  were  Bostulned.  A.  J.  Cros- 
tbwalt  separately  pleaded  that,  belure 
Saint  bad  entered  on  tbe  dlacbaqce  of  bla 
dotles  as  coUector,  be  notified  plaintiff  to 
take  blB  name  off  of  the  bond,— that  he 
would  not  become  a  surety  on  the  bond ; 
that  tbe  plaintiff  made  no  objection,  and 
he  was  thereby  released  from  any  obllga. 
tlon  on  tbe  bond.  The  other  sureties  on 
the  bond  filed  n  separate  plea,  that  they 
signed  the  bond  with  the  understanding 
that  Crosttawait  was  also  Jointly  liable 
with  them  on  thebond.and  that  a  release 
of  Croatbwalt  from  tbe  bund,  without 
their  consent,  released  them.  Tbe  aoretlea 
filed  a  number  of  other  pleas,  on  which 
they  based  a  valid  defense  to  this  ault: 
(1)  They  pleaded  that  the  contract  under 
which  Saint  worked  tor  the  plaintiff  was 
changed  after  the  bond  was  executed  by 
tbem.  witboui  their  knowledge  or  con- 
sent: (3)  that  plaintiff  and  Saint  so 
changed  the  original  contract,  after  the 
bond  was  executed,  as  to  constitute  Saint 
a  salesman,  and  required  blm  to  sell  sew> 
Ing-machlnea;  (S)  that  plaintiff  required 
Saint  to  sell  and  discount  the  notes  wblch 
were  pot  in  his  bands  for  collection  under 
the  contraet:  (4)  that  different  duties 
were  Imposed  on  Saint  by  plaintiff  than 
was  stipulated  for  In  tbe  contract,  and 
wblch  Increased  defendants'  risk;  15)  that 
plaintiff  knowingly  suffered  Saint  to  retain 
In  his  poBsesBlon  money  which  It  knew  he 
had  collected ;  (6)  that  plaintiff  and  Saint 
changed  that  clause  oi  tbe  contract  re- 
quiring blm  to  remit  to  tbe  plaintiff  at  the 
end  of  each  week  tbe  Inll  amount  of  all 
colleotlaDB.  and  permitted  Saint  to  retain 
from  his  weekly  collections  bla  salary  and 
traveling  expenses;.  <7)  that  plaintiff, 
knowing  Saint  bad  defaulted  lor  a  large 


Digitized  by 


540 


SOUTHERN  BEPOBTEB.  Vol.  10. 


(Ala. 


smonot  of  Its  money,  gave  him  otber 
notes  and  accounta  fur  collectloa,  and 
suHered  him  to  collect  other  montiy,  with- 
out nutlfyinK  the  saretfes;  (S)  that  the 
contrnnt  wna  changed,  and  Saint  required 
to  work  at  $9  per  week  liutead  of  per 
month;  (9)  that,  after  the  plaintiff  dis- 
covered that  Saint  bad  need  money  col- 
lected under  the  contract  thatoaghtto 
have  been  paid  at  the  time,  It  agreed  to 
extend  the  time  of  payment;  (10)  that  the 

Slalntiff  was  a  foreiffn  cnrporatton,  and 
ad  not  complied  with  the  laws  of  this 
state  by  flUnK  Its  declarations  with  the 
secretary  of  state.  Tlie  plaintiff  tllfid  de- 
murrers to  some  of  the  pleas;  but  It  Is  not 
deemed  necessary  to  set  out  the  grounds 
of  the  several  demurrers,  nor  to  specify  the 
pleas  to  which  they  were  Interposed,  since 
the  pleas  on  which  issue  was  Joined,  as 
stated  above,  sutliclently  present  the 
questions  discussed  in  the  opinion. 

The  evidence  Introduced  on  tlie  trial  of 
the  case  established  the  following  tacts.' 
That  the  above  contract  was  executed  by 
the  plaintiff  and  R.  F.  Saint:  and  the 
bond  was  executed  by  the  defendants, 
Wright,  Crusthwait,  Hall,  and  Sprngins, 
as  sureties  on  the  bond.  That  Saint  re- 
ceived from  the  plaintiff  a  large  list  of 
notesand  oeconntsforcollectlon.  That  he 
collected  a  considerable  amount  of  money 
for  It,  paid  over  a  portion  of  It,  and  re- 
tained or  embezzled  the  balance  of  It. 
After  the  bond  was  executed.  Saint  car- 
ried it  or  aent  it  to  NashTllIe,  to  the  plain- 
tiff. That  when  he  (Saint)  went  to  Nash- 
ville to  begin  work  under  the  contract, 
and  before  be  bud  reached  that  place  or 
bad  received  any  notes  or  accounts  from 
the  plaintiff,  Crosthwalt  notified  plaintiff 
to  take  his  name  off  the  bond,  which  was 
a  revocation  of  his  gnaranty,  and,  plain, 
tiff  not  having  refused,  be  regarded  him- 
self released.  Plaintiff  did  not  decline  to 
release  blm,  but  simply  asked  his  reasons: 
and  after  that  plaintiff  gave  Saint  the 
notes  and  accounts  to  collect.  That  when 
Saint  went  to  Nashville  to  take  charge  of 
the  work  assigned  to  blm  under  the  con- 
tract, the  original  contract  was  changed, 
and  Saint  was  permitted  to  retain  from 
hlH  weekly  collectione  all  his  expenses  and 
a  salary  of  950  per  month.  Instead  of  re- 
mitting to  plaintiff  the  full  amount  of  all 
collecdons.  That  lu  February,  1888,  the 
plaintiff,  through  W.  W.  Walls,  made  an- 
other change  In  the  contract,  whereby 
Saint  was  to  get  only  $9  per  week  Instead 
of  f  50  per  month  for  his  services  as  col- 
lector, and  that  Saint  worked  under  this 
last  contract  nntll  he  quit,  but,  on  a  set- 
tlement he  made  with  the  company 
through  Walls,  he  was  allowed  f5i)  per 
month.  That  Saint  was  required  to  sell 
and  discoont  notes  and  accounts  which 
had  been  put  In  his  hands  for  collection 
nnder  the  contract.  That  he  was  required 
to  take  up  the  sewlng'macbines,  and  sell 
them  again  tor  sacb  prices  as  he  could  get 
for  them,  and  that  he  did  take  up  some 
niacblnes  for  the  plaintiff,  but  did  not 
fcuow  how  many,  and  sold  some  of  them 
underinstructlonsfrom  theplalntlff.  That 
Wright,  Mail,  and  Spraglns  knew  nothing 
about  Crostb  wait  revoking  bis  guaranty 
oo  the  bond.  That  they  signed  it  with 


the  understanding  and  agreement  that 
Crosthwalt  was  jointly  liable  with  thpro. 
Tt  was  also  proved  that  in  February. ISHS, 
the  plaintiff,  through  its  agent,  bad  no- 
tice of  Saint's  defalcation,  and  that  after 
such  notice  said  company  continued  Saint 
in  Its  employment.  The  defendants  knew 
nothing  about  the  changes  made  In  the 
contract  between  Saint  and  the  plaintiff 
after  the  bond  was  signed.  They  never 
consented  to  any  of  the  changes.  Tbe 
plaintiff  never  notified  either  of  them  of 
Salnt'0  (llBbonest  act  in  appropriating  the 
plaintiff's  money.  Defendants  then  ot- 
tered to  prove  by  each  of  the  defendants 
that  they  had  not  consented  to  a  change 
In  the  contract,  and  bad  no  knowledge  of 
such  change.  To  this  ruling  of  the  court, 
defendants  reserved  an  exception.  Defend- 
ants then  offered  to  provethat  neither  the 
plaintiff  nor  Saint  had  obtained  license  to 
sell  sewing-machines,  The  court,  on  ob< 
Jectlon  made  by  tbe  plaintiff,  refused  to 
permit  the  defendants  to  Introduce  that 
evidence.  Pefendants  Introduced  as  evi- 
dence a  number  ot  letters  written  by  plain- 
tiff to  the  defendant  R.  F.  Suint,  in  which 
they  authorise  him  to  discount  notes  and 
to  use  hia  discretion.  AH  the  letters  show 
that  Saint  was  required  to  do  other  work 
than  that  required  nnder  the  written  con- 
tract, all  of  which  increased  the  risk  whlcb 
the  sureties  had  Incurred. 

In  addition  to  the  other  charfres  r^ 
quested  by  the  defendant  in  writing  were 
the  following:  (5)  "If  the  Jury  beliere 
from  tbe  evidence  that  in  February,  ]8t>8. 
Saint  had  only  used  fifty  or  e'ixty  dollars 
of  the  plaintiff's  money,  and  that  Saint 
noiifled  the  plaintiff  that  he  was  short 
that  amount,  then  It  was  the  duty  of  the 
plaintiff  to  notify  the  sureties,  Wright, 
Crosthwalt,  Hall,  and  Spraglns,  and.  It 
the  plaintiff  tailed  to  notify  tbem  of  such 
fact,  they  cannot  recover  against  those 
sureties  tor  any  delalcutlon  of  Saint  after 
that  time."  (7)  "If  the  jury  bc'leve  from 
the  evidence  that  A.  J.  Crosthwalt  was 
released  from  the  bond  as  guaranty  after 
the  other  sureties,  Wright,  ('rostbwalt. 
Hall,  and  Spraglns,  had  signed  It,  then  I 
charge  you  that  such  release  was  a  ma- 
terial change  in  the  contract.  And  if  you 
further  believe  from  the  evidence  that  such 
change  was  made  without  the  knowledge 
and  consent  of  Wright,  Hall, and  Spragin, 
and  Crostbwait,  then  the  plaintiff  can- 
not recover  against  them."  (9)  **If  the 
Jury  believe  from  tbe  evidence  that  In 
February,  1888,  tbe  plaintiff  had  notice 
that  defendant  Saint  had  collected  money 
fur  It  which  he  had  converted  to  his  own 
use,  then  It  was  the  duty  of  the  plaintiff 
to  notify  Wright,  Hall,  Crostbwait,  and 
Spraglns,  bis  securities,  and  If  It  tailed  to 
notify  tbem  tbe  plaintiff  cannot  recover 
against  said  sureties  for  the  money  col- 
lected and  appropriated  to  his  own  use 
after  tbe  time."  The  defendants  sepa- 
rately excepted  to  the  court's  refusal  to 
give  the  aeveral  charges  requested  by 
tbem,  and  alao  excepted  to  tfaeconrt's giv- 
ing tbe  several  chaises  requested  by  the 
plaintiff,  but  It  is  deemed  unnecessary  to 
copy  these  charges  In  full.  There  were 
verdict  and  Judgment  tor  the  plaintiff, 
and  the  deloidants  appeal. 
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Ktit  Jt  Almon,  for  appeDauta.  Soalbao 
A  NHtbam,  tor  appellee. 

McClrllan,  J.  The  contract  aiied  1b 
not  a  gaarantj,  bnt  one  of  8iirel:y8hlp. 
Croathwalt  and  the  other  flefendants, 
who  DDdertake  that  Saint  shall  faithfully 
pefrform  hla  contract  with  the  company, 
are  anretten  of  Saint,  and  not  gaarautora. 
The  dlatlnctlon  between  the  two  claases 
of  nndertafttnga  1b  often  shadowy,  and 
often  not  observed  by  Judges  and  text- 
writers;  bat  that  there  is  a  substantlre 
distinction,  Involving  not  Infrequently 
Impurtaut  consequences.  Is,  of  course,  not 
to  be  doubted.  It  seems  to  lie  In  this: 
that  when  the  Bponanrs  for  another  as- 
sume a  primary  and  direct  liability, 
whether  conditional  or  not,  In  the  sense 
of  being  Immediate  or  postponed  till  eome 
Bubseqoeitt  occurrence,  to  the  creditor, 
they  are  saretieB;  but  when  this  responsi- 
bility is  secondary,  and  collateral  tu  that 
of  the  principal,  they  are  guarantors.  Or, 
as  otherwise  stated,  if  they  undertake  to 
pay  money  or  do  any  other  act  In  the 
event  their  principal  falla  tber^n,  they  are 
sureties;  but,  II  they  assume  the  per- 
formance only  in  the  event  the  principal  Is 
unable  to  perform,  they  are  guarantors. 
Or,  yet  another  and  more  concise  state- 
ment, a  tfurety  Is  one  who  andertakes  to 
pay  It  the  d(4>tor  do  not;  a  guarantor,  II 
the  debtor  cannot.  The  flrstis  sponsor 
absolutely  and  'llrectly  (or  the  princlpars 
actB;  the  latter,  only  for  the  prlDcipal's 
ability  to  do  the  act.  "The  one  Is  the  In- 
surer of  the  debt;  the  other,  an  Insurer  of 
the  solvency  of  the  debtor.  *  This  Is  the 
essential  distinction.  There  Is  another, 
going  as  well  to  Us  form.  Tlie  contract 
oi  suretyship  Is  the  Join  t  and  several  eon- 
tract  of  the  principal  and  surety.  "The 
contract  of  the  gnarantcir  Is  his  own  sep- 
arate undertaking.  In  which  the  principal 
does  not  Join.**  Indeed,  It  has  been  held, 
pretermitting  all  other  conslderatiuua, 
that  no  contract  Joined  In  by  the  debtor 
and  another  can  be  one  of  guaranty  on  the 

fart  of  the  Iatter,f  McMillan  v.  Dank,82]nd. 
1 . 10  Amer.  La  yr  Beg.,  N.  8. ,  485,  and  n  o  tes, ) 
though  we  apprehend  that  a  case  might 
be  put,  Involving  only  secondary  liability 
on  the  sponsors,  though  the  undertaking 
be  signed  also  by  tbe  principal.  However 
that  may  be.  It  Is  certain  that  In  most 
cases  the  joint  execution  of  a  contract  by 
the  principal  and  another  operates  to  ex- 
clnde  the  Idea  of  a  guaranty,  and  that  In 
alt  cases  such  fact  Is  an  index  pointing  to 
suretyship.  See  Brandt,  Snr.  ^  1.  2;  9 
Anier.  &  Eng.  Enc.  Law,  p.  6S;  Marberger 
V.  Pott,  16  Pa.  at.  9;  Allen  v.  Hubert,  49 
Pa.  St.  S59;  fieigart  v.  White,  52  Pa.  St. 
438:  Kramph's  Ex'r  v.  Hatx'B  Ex'r,  Id. 
S^:  BIrdsall  v.  Heacock.  18  Amer.  Law 
Beg.  (N.  8.)  7R1,  and  notBa;  Hartman  v. 
Bank,  lOS  Pa.  St.  681;  ConrtlB  v.  Dennis,  7 
Mete.  (Mass.)  510;  KeameB  v.  Montgom- 
ery, 4  W.  Ta.  29;  Walker  T.  Forbes.  2(rAlu. 
189. 

Applying  these  principles  to  tbe  bond 
sued  on.  tbe  concloslon  must  be  that  It  is 
not  a  goaran^,  bat  a  contract  of  surety* 
ship,  on  the  part  of  Gnuthwaite,  Wright. 
Hall,  and  Spraglns.  It  ts  not  their 
separate  undertaking,  bat  tbe  principal 


also  executes  It.  While  they  employ  the 
word  "guaranty,"  they  directiv  obligate 
themselves,  along  with  Saint  to  pay— ab- 
solutely and  whully.lrrespectiveof  Saint's 
solvency  or  insolvency — all  damages 
wbich  may  result  to  the  obligee  from  hie 
default.  Not  only  sii.  bat  they  expressly 
stipulate  that  the  company  need  not  ex- 
haust Its  remedies  agf^nst  Saint  before 
proceeding  agatost  them.  It  la,  In  other 
words,  and  In  short,  a  primary  ondertak- 
Ing  on  their  part— not  secondary  and  col- 
lateral— to  pay  to  tbe  company  in  the 
event  of  Saint's  failure,  and  not  an  under- 
taking tu  pay  only  In  the  event  of  Saint's 
default  and  Inability  to  pay.  They  are 
soretles  of  Saint,  and  not  nla  guarantors; 
and  their  rights  depend  upon  the  law  ap- 
plicable to  tbe  former  relation,  and  not 
upon  the  law  controlling  the  latter.  One 
of  the  Important  differences  In  the  opera- 
tion, effect,  and  discharge  of  the  two  con- 
tracts finds  Illustration  in  this  case.  The 
undertaking  of  guaranty.  In  a  case  like 
this.  Is  primarily  an  offer,  and  does  not 
become  a  binding  obligation  until  It  is  ac- 
cepted and  notice  of  acceptance  has  been 
given  to  the  guarantor.  Till  this  has 
been  done,  It  cannot  he  said  thai  there 
has  been  that  meeting  of  the  minds  of  the 
parties  which  is  essential  to  all  contracts. 
Machine  Co.  v.  Richards.  115  U.  8.  524.  6 
Sop.  Gt.  Bep.  178;  Walker  v.  Forbea.  26 
Ala.  189.  Being  thns  a  mere  offer.  It  may 
be  recalled,  as  of  course,  at  any  time  be- 
fore notice  of  acceptance.  Indeed,  there 
are  authorities  which  hold  tbat  even  after 
acceptance,  and  notice  thereof,  the  gaar- 
antor  may  revoke  it  by  notice  that  he  will 
be  no  longer  bound,  unless  he  has  received 
a  continuing  or  Independent  considera- 
tion which  be  does  not  renounce,  or  un- 
less the  guarantee  has  acted  upon  it  In ' 
such  way  as  that  revocation  would  be  In- 
equitable and  to  his  detriment;  and,  in 
cases  of  continuing  guaranty,  the  effect 
of  sncb  revocation  is  to  conflne  the  gnar- 
an tor's  liability  to  past  transactions. 
2  Pars.  Cont.  SO;  Allan  v.  Kenning,  0 
BIng.  618:  Olford  T.  Darles,  13  C.  B.  (N. 
S.)  748;  Tlschler V.  Hofhelmer,  (Va.)4  S.  E. 
Rep.370.  All  thlslsotherwlse with  respect 
to  the  contract  of  a  surety.  He  is  bound 
origlnslly,  in  all  respects,  upon  the  same 
footing  as  the  principal.  His  is  not  an 
offer  depending  for  efficacy  upon  accept* 
ance,  but  an  absolute  contract,  depending 
toreSicaey  apon  complete  execution;  and 
Its  execution  is  completed  by  delivery. 
From  that  moment  his  liability  continues 
until  discharged  In  accordance  with  stipu- 
lations of  the  instrnraeDt,  or  by  some  un- 
authorised act  or  omlasian  of  the  obligee 
violative  of  his  rights  under  the  Instru- 
ment, or  by  a  vaHd  release.  Nothing  that 
be  can  do  outelde  of  the  letter  of  the  bond 
can  free  him  from  the  duties  and  liabilities 
it  Imposes.  He  cannot  assort  the  right 
to  revoke  unless  the  right  is  therein  nomi- 
nated. As  was  said  by  the  English  court. 
If  be  desired  to  have  the  right  to  termi- 
nate his  snretyship  on  notice,  be  should 
have  so  specified  In  bis  contract.  Calvert 
V.  Gordon,  8  Man.  ft  R.  124;  Brandt.  Bar. 
§S  118, 114. 

Tbe  evidence  here  as  to  the  release  of 
Crosthwalte  tends  to  sbow  no  more  than 
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tbls:  That  After  the  bond  had  been  dellv< 
ered  to  plaintftt,  and  after  Ita  offlcers  had 
advlicd  Sntut  that  they  were  ready  for 
him  to  enter  on  the  discharge  of  bis  duties 
under  the  rontract  secured  by  the  bund, 
he(Croathwalt)reauefitcd  plolntltl  tn  take 
bis  name  oR  the  paper.  No  UBsent  to  this 
requeut  Ib  shown,  bat  only  an  Inquiry  on 
the  part  of  plalntifi  as  to  Crosthwalte's 
reasons  for  desiring  to  be  released.  It 
would  seem  that  the  cudrt  Itself  should 
have  decided  that  these  facts  did  not  re- 
lease CroBthwalte.  bnt  the  question  ap- 

fiears  to  have  been  submitted  to  the  lury. 
t  tbls  sobmlsBion.  or  any  of  the  Instruc- 
tions acconipanying  it,  was  erruneoua,  no 
injury  resulted  to  defendants,  since  the 
jury  determined  the  point  against  the  al- 
leged release,  as  the  court  should  have 
done,  asanmlng  it  to  have  been  a  question 
of  law.  On  the  other  hand,  if  it  were  a 
question  for  the  jury,  It  is  to  he  presumed 
they  were  properly  Instructed  as  to  the 
rnlea  of  law  which  should  guide  them  to 
Its  solution,  as  no  exceptions  were  re- 
served In  that  regard.  The  excpptlona 
which  were  reserved  on  this  part  of  the 
case  are  to  charges  given,  and  to  the  re- 
fusal to  give  chargeu  asked  by  defendants 
declaratoi^  of  the  effect  which  the  dis- 
charge of  Croath  walte.  If  the  jury  found  he 
had  tieen  dlschai^ed,  would  bave  upon 
the  liability  of  his  co-sureties.  As  the 
jury  found  expressly  that  he  hod  not  been 
discharged,  these  exceptions  present  mere 
ahetractlone  not  necessary  to  tie  decided. 
Wft  have  no  doubt,  however,  but  that  the 
law  in  this  respect  was  correctly  declared 
by  the  court  to  be  that  the  release  ol 
<JroBtbwalt6  operated  to  release  the  other 
snreUes  only  to  the  extent  of  bis  aliquot 
share  of  the  liability.  Brandt,  Snr.  S  3»3; 
Bnrge,  Sur.  3H6;  KUngensmith  v.  Klingen- 
smith.  81  Pa.  8t.  460;  Ex  parte  Glfford,  6 
Ves.  805;  Shock  v.  Miller,  10  Pa.  St.  401; 
Currier  V.  Baker,  51  N.  H.  6)3;  Onvernor 
T.  .1emlBon»  47  Ala.  880. 

The  sureties  of  Saint  Insisted  on  the  trial 
below  that  they  were  dlschaneed  from  all 
liability  on  the  bond  by  reason  of  certain 
alleged  changes  made  In  the  original  con- 
tract between  their  principal  and  the  com- 
pany, by  the  parties  thereto,  after  they  be- 
came sureties  for  its  faithful  performance, 
and  without  their  knowledge,  consent,  or 
ratlflcatlun.  It  Is  not  pretended  that  the 
paper  writing  evidencing  this  contract 
was  ever  altered  Id  any  respect,  bnt  that 
Its  terms  were  changed  by  subsequent 
parol  agn^ments,  In  the  following  re- 
spects, among  others  to  be  presently  con- 
sidered :  First,  that  under  thin  contract, 
which  constituted  Saint  a  collector  only 
for  the  company,  be  was  Instructed  and 
required  tn  take  up  and  reeell  aewlng-ma- 
chloea  wbeu  be  found  the  notes  for  the 
purchase  money  of  the  same,  and  which 
were  in  his  bands  for  collection,  could  not 
be  collected ;  and,  aecottd,  that  he  was  au- 
thorized to  dlscountorsellthenotesplaced 
In  his  hands  for  collection,  when  tbe  same 
could  nut  be  otherwise  reallied  npoD, 
Nothing  Is  claimed  In  this  action  on  ac- 
count of  Saint's  misconduct  In  respect  of 
any  property  thus  taken  up  or  resold,  or 
of  any  note  discounted  by  talm»or  wltb 
respect  to  the  proceeds  o(  any  such  sale  or 


discount.  II  these  duties  were  such  as  us- 
ually devolved  npnn  a  collector  for  a  sew- 
ing-machine company.— as  to  which  there 
is  no  evidence  In  this  record,  and  no  neces- 
sity for  any,  under  the  present  complaint, 
—It  may  be  that  Kalnt's  sureties  would  be 
reHponslble  for  their  laltbfal  performance 
on  bis  part  to  the  same  extentas  for  mon- 
ey collected  on  notes  In  his  bands.  Bank 
V.  Zlegler.  4U  Mich.  167.1  However  that 
may  be,  the  fact  that  they  were  imposed 
npon  him,  assuming  they  were  not  cov- 
ered by  his  contract,  and  hence  were  In 
addition  to  those  assnred  by  the  oth- 
er defendants,  cannot  relieve  bis  sure* 
tlee  from  liability  with  respect  to  those 
whlcb  were  Imposed  by  the  contract, 
unless  the  Imposition  of  these  new  duties 
and  their  performance  by  Saint  rendered 
iniposNible,  or  materii^ly  hindered  or  im- 
peded, the  proper  and  faithful  performance 
of  the  service  originally  undertaken.  There 
Is  no  evidence  here  that  these  new  and 
additional  datles  Interfered  with  tbe  col- 
lection f>t  notes  placed  tn  his  hands  for 
that  purpose,  nor  is  any  claim  made 
against  his  sureties  on  account  of  any  fail- 
ure to  collect  such  notes.  But  the  gravA- 
mea  of  the  action  Is  that  he  (1)  did  collect 
these  notes,  and  converted  the  proceeds  to 
his  own  use;  or  (3)  that  he  failed  to  deliv- 
er such  notes  to.  the  company  oir  tbe  ter- 
minatlon  of  his  employment.  We  arean- 
able  to  conceive  how  the  fact  that  be  bad 
other  property  and  funds — machines  and 
tbe  proceeds  of  discounted  notee— In  bis 
possessloD.  could  have  hindered  or  imped- 
ed him  In  the  accounting  for  funds  collect- 
ed or  notes  remaining  In  bis  hands,  ur 
could  In  any  degree  have  conduced  to  bis 
coDvendon  of  sneb  funds  or  notes.  To  tbe 
contrary, It  would  seem, In  all  reason,  that 
the  possession  of  this  other  property  and 
these  other  funds,  out  of  which  he  might 
have  met  the  necessities  which  presuma- 
bly Induced  his  malversations,  would  have 
lessened  the  chances  of  mlsapproprlatloD 
of  the  funds  and  property  for  wtalcb  his 
sureties  were  responsible,  and  thus  have 
lessened.  Instead  of  Infireased,  their  expos- 
ure to  liability.  We  are  very  clear  to  the 
conclusion  that  the  Imposftion  of  these 
new  duties,  not  covered  by  the  contract, 
did  not  discharge  the  sureties  with  respect 
to  those  embraced  la  tbe  contract,  and  as 
to  wblcb  no  change  in  the  particulars  we 
are  considering  was  attempted.  Utyof 
New  York  v.  Kelly,  98  N.  Y.  467;  State  v. 
Tilas.  36  N.  Y.  458;  Insurance  Co.  v.  Pot- 
ter. 4  Mo.  App.  584;  Com.  v.  Holmes,  26 
Orat.  771;  Bank  v.  Traube,  75  Mo.  198; 
Gausseu  v.  U.  S..  97  U.  S.  584;  Jones  v.  U. 
S..  18  Wall.  662;  Ryan  v.  Morton.  05  Tex. 
25K;  Banb  v.  Gerke,  (Md.)  13  Atl.  Rep.  36», 
6  Amer.  St.  Rep.  453.  and  note,  468;  Bank 
V.  Zlegler.  49  Mich.  157. 18  N.  W.  Bep.  496. 

The  sureties  further  defended  on  tbe 
ground  that  the  contract  between  Saint 
and  tbe  company  was  changed  without 
their  knowledgeor  assent  by  a  subsequent 
parol  agreement  entered  Into  by  tbelr 
principal  and  WallB,r^reseDt)ngtbecom- 
pany,  whereby  Saint's  compensation  was 
to  be  reduced  from  f  60  permoatb  to 99 per 
week.  There  was  evidence  of  such  agne- 
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ment,  but  none  that  )t  was  nappurted  by 
a  coneideratlun  or  that  it  waa  approved 
by  plaintiff;  and  It  appears  from  other 
evidenct!  that  all  of  Wall's  contracte  were 
aab]ect  tn  approval  or  rejection  by  other 
officers  of  the  corporation,  end  that  plain- 
tiff nettled  with  Saint  on  a  basis  as  to 
compensation  of  950  per  montb.  We 
think,  on  tbeae  tacts,  tnls  defense  la  with- 
out merit.  Steele  v.  Mills,  68  Iowa,  460.  27 
N.  W.  Kep.  2M.  Enoally  nntenable,  In  onr 
opinion,  is  the  defense  which  proceeds  oo 
the  groand  that  the  instruction  of  plain- 
tiff to  Saint  to  retain  his  salary  and  ex- 
penses ont  of  collections  made  by  him  was 
a  material  change  of  that  pruvlHion  of 
the  contract  whicfa  required  blm  to  remit 
to  the  company  on  the  last  day  of  each 
week  ttae  umonnt  collected  up  to  that  day. 
Th«  contract  provided  for  Saint's  coffl* 
pensation  and  expenses,  bat  was  silent  as 
to  the  manner  of  payment.  Method  of 
payment'thuB  adopted  tended  to  decrease 
the  risks  of  the  sureties,  as  affording  less 
occasion  for  con  version  by  Saint  than  had 
payraeota  to  blra  been  made  only  at  tbe 
end  of  each  month. 

It  Is  well  settled  that  mere  Indalge&ce 
of  the  creditor  to  ttae  principal,  tbe  mere 
forbearance  to  take  steps  to  enforce  a  lia- 
bility apon  default,  or  eren  an  ander- 
standlng  between  them  looking  to  pay- 
ment of  tbe  deficit  presently  due  at  some 
time  in  the  fatore,  which  does  not.  for  tbe 
want  of  a  consideration  to  aupport  It,  or 
other  Infirmity,  prevent  tbe  creditor 
from  Immediately  demanding  payment, 
will  not  discharge  tbe  surety.  Hence 
what  took  place  between  Walls  and  Saint 
In  February.  If^,  In  regard  to  allowing 
the  latter  further  time  to  make  good  the 
sum  he  had  theretofore  converted,  afford- 
ed no  defense  to  the  sureties  with  res[>ect 
to  tbe  sum  then  due.  8  Bilck.  Dtg.  p.  71&, 

89-43  ;  9  Amer.  ft  Eng.  Euc.  I^w,  p.  83, 
note  4;  Canal,  etc.,  Co.  v.  VanYorst,  21  N. 
J.  Law,  100. 

Tbe  sureties,  however,  on  another  as- 
pect of  the  transaction  last  above  referred 
to  between  Saint  and  Waliw,  predicate  a 
defense  going  to  the  amount  of  their  Ua- 
blHty.  Tbey  insist  that  Sahit  waa  at 
that  time  a  driaulter  by  embeulement; 
that  Walls  knew  this  fact,  and,  without 
giving  any  notice  of  It  to  them,  he.  acting 
for  the  company,  continued  Saint  In  its 
employment,  and  committed  other  fnnds 
to  him,  which  were  also  converted ;  and 
that  this  action  of  Walla  dlscbarged  them 
from  all  liability  for  Innda  tbna  convert- 
ed after  he  knew  of  Saint's  diehonwty. 
The  general  principle  here  relied  on  finds 
abundant  support  In  the  aatborltles.  In 
the  leading  case  of  Fhllltps  v.  Foxall.  L. 
B.  T  Q.  B.  666.  tbe  proposition  is  thus 
stated  by  Quain,  J.:  ^  We  think  that  In  a 
case  of  continuing  guaranty  for  the  bon- 
eety  of  a  servant.  If  tbe  master  discovers 
that  tbe  servant  has  been  guilty  of  acts  of 
diebonesty  In  the  course  of  tbe  service  to 
which  tbe  guaranty  relates,  and  II,  in- 
stead of  dlsmlRsiug  the  servant,  as  be  may 
do  at  once  and  without  notice,  be  chooHes 
to  continue  In  his  employ  a  dishonest 
servant,  without  tbe  knowledge  aud  con- 
sent of  th«  BurAty,  express  or  implied,  he 
tansot  afterwards  have  recuorse  tu  tbe 
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surety  to  make  good  any  loss  which  may 
arise  from  tbe  dishonesty  of  the  servant 
during  tbe  subsequent  service. "  And  this 
proposition  Is  rested  upon  eonsldpratlnns 
which,  to  our  minds,  are  eminently  satls- 
fuctory.  Premising  that  bad  a  default  in- 
volving dishonesty,  and  occurring  before 
the  surety  became  bound,  been  known 
to  the  creditor,  and  concealed  by  him 
from  the  surety,  the  effect  would  have 
been  to  dlschargethesurety,— a  doctrine 
which  appears  to  be  well  eiitablished, — the 
court  proceeds  to  declare  the  same  result 
from  a  concealment  of  dishonesty  pending 
a  continuing  guaranty,  as  follows:  "One 
of  the  reasons  usually  given  furtheholdlug 
that  such  a  concealment  [at  the  time  the 
surety  enters  into  tbe  obligation]  would 
discbarge  the  surety  is  that  It  Is  only  rea- 
sonable to  snppuse  that  such  a  fact.  It 
known  to  him,  would  necesHarlly  have  In- 
fiaenced  bis  judgment  as  to  whether  he 
would  enter  into  the  contract  or  not; 
and.  In  tbe  same  manner.  It  seeme  to  us 
equally  reasonable  to  suppose  that  It 
never  could  have  entered  Into  the  contem- 
plation of  the  parties  that  after  tbe  serv- 
ant's dishonesty  in  tbe  service  had  been 
discovered  tho  guaranty  •  •  abonld 
continue  to  apply  to  bis  future  conduct, 
when  the  master  cliose,  for  his  own  pur- 
poses, to  continue  the  servant  In  his  em- 
ploy, without  the  knowledge  or  assent  of 
tbe  surety.  If  the  obligation  of  the  surety 
Is  eontlnning,  we  think  the  obligation  of 
tbe  creditor  is  equally  su,  and  that  the 
reprenentatlon  and  understanding  on 
which  tbe  contract  was  originally  found- 
ed continue  to  apply  to  it  during  Its  con- 
tinuanre  and  until  Its  termination."  The 
citations  directly  supporting  this  conclu- 
sion are  qaaai  dlctii  of  Lord  RicnEsnAT^B  In 
Smith  V.  Bank,  1  Dow.  287,  and  of  Mai^ 
INS,  V.  0.,  In  Burgess  v.  Eve,  L.  B.  13  Eq. 
450;  but  the  case  was  eubsequently  fol- 
lowed in  England  and  the  United  States, 
and  nowhere  abstractly  doubted.  We 
follow  theHC  authorities,  and  adopt  their 
conclusions  as  sound  In  principle.  San- 
derson V.  Aston,  L.B.  8  Exch.TA;  Brandt, 
Sur.  9S68:  Roberts  V.Donovan,  70  Cal.  im, 
11  Fac.  Bep.  BOQ;  Railroad  Co.  v.  Oow,  69 
Ga.  6fln;  Tel^raph  Co.  v.  Barnes,  64  N.  Y. 
386;  Newark  v.  Stout,  62  N.  J.  Law,  35, 18 
Atl.  Bep.  943. 

Indeed,  tbe  foregoing  doctrine  Is  not 
controverted  In  this  case,  but  It  Is  con- 
tended that  It  has  no  application  as  be- 
tween a  corporation,  being  tbe  creditor, 
and  the  surety  of  one  of  Its  offlcera  or  em- 
ployes; and  there  are  not  a  few  adjudged 
cases  which  support  this  view.  The  argn- 
ment  upon  which  this  conclusion  lsreac!ied 
Is  that  "corporations  can  act  only  by  offi- 
cers and  agents.  They  do  not  gunrenty 
to  the  sureties  of  one  ofBcer  tbe  fidelity  of 
the  others.  The  fact  that  there  were  oth- 
er unfaithful  oflBcers  and  agents  of  the  cor- 
poration, who  knew  and  connived  at  his 
[the  princlpars]  infidelity,  ought  not  in 
reason,  and  does  not  in  law  or  equity,  re- 
lieve the  sureties  from  tbeir  responsibility 
for  hlin.  Tbey  undertake  that  he  shall  he 
honest,  though  all  nrouud  bim  be  rogues. 
Were  tlie  rule  different,  by  a  conspiracy  be- 
tween the  odlcers  nt  a  bank  or  other  mon- 
eyed Instltntton  all  tb^  sureties  might 
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be  discharged.  It  Ib  Im  possible  that  a  doc- 
trine leading  to  Bucb  eotiBequeooes  can 
be  sound.  **  Railway  Co.  v.  Shaefler,  59 
Pa.  St.  356;  Taylor  v.  Bank, 2  J.  J.  Marsh. 
565:  McSbanev.  Bank. (Md.)20Atl. Rep. 776; 
Brandt,  Sar.  S  369.  It  is  to  be  noted  that 
these  cases— and  there  may  be  others 
whlcb  follow  tbem— hold,  not  unly  that, 
where  there  la  a  conspiracy  between  ofD- 
cers  ot  a  corporation  to  etnbeszle  its  funds, 
the  dereliction  of  neither  officer  will  dis- 
charge the  snrettes  ot  tbe  other,  but  also 
where  there  is  a  negligent  fallnre  on  tbe 
part  of  one  such  oiBcer  to  give  notice  to 
the  sureties  ot  another  of  his  dishonesty, 
and  a  continuance  ot  the  dishonest  Bori*- 
ant  In  the  corporate  service  without  tbe 
aaeent  of  his  sureties,  given  with  a  knowl- 
edge of  the  delanit,  the  sureties  are  not 
discharged  from  liability  for  subsequent 
deficits,  though  confessedly  they  would 
be  were  the  creditor  an  Individual  or  co- 
partnership. It  may  be  that  the  flrHt  po- 
sition stated  Is  sound.  It  would  seem  to 
be  Immaterial  whether  an  orlgtual  default 
results  from  the  dlshoDesty  of  the  princi- 
pal alone,  or  conjointly  from  his  and  tbe 
dereliction  ot  another  corporate  employe. 
Tbe  sureties  are  bound  to  answer  for  tbe 
results  of  any  form  ol  original  dishonesty 
That  Is  what  they  Insure  against,  it 
may  be,  too, — doubtless  would  be,— that 
no  concealment  by  a  conspirator  of  the 
fact  of  the  prlDclpal's  original  default,  no 
continuance  in  the  service  by  an  officer  of 
the  corporation  Id  pari  delicto  with  the 
principal,  would  sufQce  to  discharge  the 
surety,  since  all  of  this  Is  malveraatiun 
participated  iu  by  tbe  principal,  and  vio- 
lative ottbe  contract  whlcb  the  sureties 
have  undertaken  to  see  faithfully  per- 
formed. Moreover,  the  acts  and  omis- 
slons  of  one  agent  ot  a  corporation,  in 
conspiracy  with  another  to  fllcb  their  com- 
mon master,  in  furtherance  ot  their  neiarl- 
cue  purposes,  are,  In  the  nature  ot  things, 
without  authorization,  by  Implication  or 
otherwise,  and  can  la  no  Just  sense  be  said 
to  be  acta  ororalssionaof  the  corporation. 
Upon  this  idea,  It  may  be  that  where  one 
officer,  though  not  originally  participat- 
ing In  the  default  of  another, conceals  that 
default  from  the  sureties  of  his  fellow-offi- 
cer and  from  tbe  company  for  sinister  pur- 
poses of  his  own,  and  not  as  representing 
his  employer  or  In  Its  interest,  and  con- 
tlnnes  the  defaulting  officer  in  the  service, 
the  sureties  would  not  bedlscharged  as  to 
subsequent  deficits.  This  far  we  may  go 
with  tbe  learned  courts  in  which  the  cases 
we  have  cited  were  decided.  But  even  our 
conservatlsio  In  following  adjudications 
of  courts  ot  acknowledged  ability  and 
learning  can  in  no  degree  constrain  us  to 
adopt  the  second  proposition  stated 
above.  IVe  cannot  subscribe  to  tbe  doc- 
trine that  there  is  tbe  radical  difference  In- 
sisted on,  or  any  material  difference  In 
fact,  between  the  efScacy  ot  acts  and  omls- 
stons  ot  an  agent  of  a  creditor  corpora- 
tion, having  authority  in  the  premIf*eH,  on 
the  one  hand,  and  tbe  acts  and  omissions 
of  the  agent  of  an  Individual  creditor,  or 
of  the  IndlTtdnal  himself,  6n  the  other.  In 
respect  ol  condoning  the  defalcation  of  an 
employe,  omitting  notice  to  the  employe's 
sureties,  and  continalns  blm  in  the  serv- 


ice, to  operate  a  release  of  the  sureties  as 
to  sabsequent  deficits  of  the  dishonest  em- 
ploye. No  doctrine  of  the  law  is  more 
familiar  than  that  notice  to  an  agent, 
within  the  Mope  ot  bis  agency,  la  notice  to 
tbe  principal;  and  tbe  doctrine  has  in  no 
connection  been  applied  more  trequeutly 
and  uniformly  than  to  corporatluna  and 
their  agents.  Indned,  there  la  an  absolute 
necessity  In  all  cases  for  Its  application  to 
corporations,  since  they  act  and  can  be 
dealt  with  only  through  agents.  Notice 
to  one  agent  of  a  corporation  with  respect 
to  a  matter  covered  by  his  agency  must 
be  as  efficacious  as  to  its  directors  or  to 
its  president,  since  these  also  are  only 
agents,  with  larger  powers  and  duties.  It 
is  true,  but  not  more  fully  charged  with 
respect  tu  tbe  particular  thing  than  be 
whose  authority  is  confined  to  that  one 
thing.  In  the  case  at  bar,  Walls  bad  au- 
thority to  make  tbe  contract  with  Saint, 
subject  to  the  approval  ol  another  agent 
ot  the  corporation.  He  did  in  fact  make 
It.  This  contract  contained  a  provision 
for  Its  t«rminati'm  by  either  party  at 

gleasure.  The  evidence  was  that  Walls 
ad  full  supervision  over  Saint,  and  over 
all  matters  embraced  In  the  contractmade 
by  Saint.  It  was  at  least  a  fair  inference 
to  be  drawn  by  the  Jury  that  be  could  ter- 
minate the  employment,  either  onder  the 
stlpalailon  In  the  Instrument,  or  lor  a  vio- 
lation of  it  by  Saint,  subject  to  the  ap- 
proval of  theotherofficer  or  agent  referred 
to.  There  Is  no  ground  to  doubt  but  that 
til  have  given  the  suretlesnotlce  ot  Saint's 
default  would  have  been  In  the  line  of  his 
duty  and  authority.  Equally  clear  it 
must  be  that  their  assent  tu  blm  to  a  con- 
tlnitance  of  Saint's  employment  would 
have  bound  them  tor  tbe  eubseqaent  defal- 
cation; and,  on  tbe  other  hand.  It  must 
be  that  their  dissent  from  nucb  continu- 
ance, communicated  to  him,  would  have 
bad  the  same  effect  as  had  it  been  given  to 
any  other  officer  of  tbe  creditor  company. 
He  bad  notice  of  the  default.  He  received 
it  as  representing  the  company.  In  that 
capacity,  be  condoned  It,  made  arrange- 
ments with  Saint  to  make  it  good,contIn- 
aed  tbe  employment,  and  thereby  contin- 
ued Saint's  opportanltlee  to  embeszle  tbe 
company's  funds,  on  tbe  supposed  securi- 
ty for  its  reimbursement  afforded  by  tbe 
obligation  of  the  sureties,  who  had  con- 
tracted on  the  assumption  ot  Saint's  hon- 
esty, and  were  entitled  to  know  ol  his  dis- 
honesty, when  It  should  develop,  as  a  con- 
dition to  their  subsequent  liability.  There 
Is  no  intimation  of  connivance  or  conspir- 
acy on  tbe  part  ot  Walls  with  Saint  to 
defraud  either  tbe  creditor  or  tbe  sureties. 
What  he  did  was  doubtless  done  fn  good 
faith,  and  for  tbe  interest,  as  be  snpposed, 
ol  his  employer.  It  was  In  the  line  of  his 
employment.  If  his  further  duty  was  to 
report  his  action  to  another  officer  ot  the 
company,  thepresumptlon  is  that  be  made 
soch  report.  There  Is  nothing  In  the  rec- 
ord to  rebut  such  presumption.  We  can- 
not hesitate  to  affirm,  on  this  state  ot  the 
case,  that  what  be  did  which  onght  not 
to  have  been  done,  and  what  he  failed  to 
do  which  onght  to  have  been  done,  were 
the  acts  and  omissions  of  the  corporation, 
loTolTlns  the  same  eonsequenees.  Id  all  i»> 
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Hpecta,  as  If  the  corporate  «DtIt>  had  been 
capable  uf  direct  perBonal  actlou,  bo  to 
speak,  and  bad  acted  as  he  did,  or  ae  it  he 
htmaelt.  and  not  the  Wheeeler  &  Wiliiun 
Mannfacturlns  Cumpaoy,  bad  been  the 
creditor.  Wesuppose  It woald  Dotbe  con- 
tended In  aoy  quarter  that  if  these  sure- 
ties had  In  terms  stlpalated  that,  Incase 
ot  Saint's  default,  notice  to  them,  and  as- 
sent on  their  part,  should  be  a  condition 
precedent  to  tbeir  liability  for  further  de- 
faults, they  conld  be  held,  wltbout  such 
notice  and  assent;  and  yet, under  the  doc- 
trine announced  In  the  cases  cited,  such  a 
Btlpulatlnn  would  be  euttrdy  nugatory, 
and  the  failure  of  every  agent  and  officer, 
all  with  knowledge  of  the  stlpalatlon  and 
ot  the  default,  to  notify  the  sureties  there- 
of, would  avail  them  nothing.  Yet  It 
would  manifestly  be  no  more  the  duty  of 
the  corporation  to  give  a  notice  ao  stipu- 
lated for  than  to  give  a  notice  made  a 

{>art  of  the  contract  by  the  law  of  the 
and.  And  such  doctrine,  carried  to  Us 
legitimate  rranlts,  would  defeat  all  corpo- 
rate liability  growing  out  ot  the  contracts, 
acts,  and  omissions  of  agents  clothed  with 
power  and  authority  In  the  premises. 
That  It  is  unsound  Is  demonstrated,  not 
only  In  logic,  bat  upon  analogous  author- 
ity. As  we  have  seen,  tbo  English  coort, 
In  the  leading  case  of  PbUIIps  t.  Foxall, 
supra.— which  has  never  been  called  In 
question  there  or  In  this  coontry.  either  as 
to  the  result  or  the  reasoning  upon  which 
It  was  reached,— supported  the  principle 
declared  upon  the  same  considerations 
which  underlie  the  doctrine  that  if  an  era- 

Eloyer  have  knowledge  of  the  previous  dle- 
onesty  of  a  servant,  and  accept  a  guar- 
anty for  his  future  honesty  without  dis- 
closing such  knowledge  to  the  surety,  this 
is  a  fraud  upon  the  latter,  and  he  Is  not 
bound.  Now,  suppose  an  officer  of  a  cor* 
poratlon,  charged  with  the  duty  of  find- 
ing surety  tor  another  officer,  knoninjr  of 
snch  prevtoaa  dishonesty  on  the  part  of 
such  other  officer,  takes  bond  for  hia  faithful 
and  honest  periormnnce  of  the  services 
contracted  for.  without  giving  tbe  surety 
notice  of  the  prior  dereliction.  Would  not 
that  omission  ot  duty  od  bis  part  stand 
upon  the  eame  plane  before  the  law,  and 
involve  precisely  the  same  consequences, 
as  if  the  default  had  wcurred  after  the 
anrety  has  bound  himself,  and  the  officer 
bad  then  failed  to  give  him  notice  of  It? 
If  the  corporation  is  nut  prejudiced  by  the 
omission  In  one  instance,  can  It  be  In  tbe 
other.  It  tbe  corporation  Is  responsible 
for  tbe  dereliction  of  its  agent  with  respect 
to  notice  of  a  previous  default,  would  it 
not  also  be  responsible  for  Its  agent's  fail- 
ure to  give  notice  of  the  sobsequent  de- 
fault? There  can.  In  our  opinion,  be  but 
one  answer  to  these  queetlone.  There  can 
be  no  possible  difference  In  the  duty  ot  tbe 
agent  and  the  corporation*?  liability  for 
Its  nou  pcriormance  In  tbe  two  cases;  and 
the  law  is  weli  settled  that  the  failure  of 
the  agent  ut  a  corporation  to  give  notice 
ot  such  previous  dishonesty  avoids  tbe  ob- 
ligation of  the  soretles  for  future  mlsron- 
duct.  Singularly  enough,  too,  some  of 
tbe  cases  holding  this  doctrine  distinctly 
and  broadly  were  decided  by  courts— 
tboae  ot  Pennsylvania  and  Sentueky— 
T.10so.iu).21— 35 
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which  hold  the  contrary  view  as  to  notice 
ot  arter-oceurring  erabecslomenl.  Brandt, 
»ur.  SI  865-^68;  Wayne  v.  Bank,  52  Pa.  St. 
844;  Graves  v.  Bank.  10  Busb.  23;  Bank 
V.  Cooper,  86  Me.  179,  39  Me.  542. 

Our  conclusion  on  this  point  Is  tnrther 
supported  by  the  cases  of  Railroad  Co. 
Oow,  and  Telegraph  Oo.  v.  Barnes,  supra, 
which,  wltbout  discussing  this  point,  lo 
effect  hold  that  tbe  oioisslon  of  an  officer 
of  a  corporation  to  notify  a  surety  of  the 
default  of  his  principal  In  a  case  like  this, 
and  the  continuance  by  such  officer  of  the 
employment  ot  the  principal,  will  discharge 
the  surety  ae  to  all  defaults  arising  during 
tbe  subsequent  service.  And  In  Newark 
r.  8tout,  52  N.  J.  Law,  86. 18  Atl.  Bep.  943, 
the  New  Jersey  court,  while  adhering  gen- 
erally to  the  doctrine  we  have  been  criti- 
cising, yet  held  that  If  the  default  and  dis- 
honesty of  a  municipal  officer  be  brought 
to  the  attention  of  the  city  council,  which 
Is  clotbed  with  the  power  to  remove  him, 
and  be  Is  allowed  to  continue  lu  the  serv- 
ice without  notice  to  and  assent  on  the 
part  ot  the  snrety,  the  latter  will  be  dis- 
charged from  liability  as  to  all  subRequent 
defaults.  It  does  not  appear  to  have  been 
so  considered  by  that  court;  but  It  Is 
manifest  that  this  Is  a  radical  departora 
from  the  doctrine  held  by  tbe  Pennsyl- 
vania, Kentucky,  Maryland,  and  other 
courts,  and  relied  on  by  appellee  here,  and 
goes  strongly  In  support  of  the  contrary 
rule,  which  we  believe  to  be  thesound  one. 
It  Is  also  to  be  noticed  that  much  reliance 
is  bad  by  the  courts  holding  that  a  surety 
of  one  officer  of  a  corporation  Is  not  dis- 
charged by  the  acts  or  omissions  of  an- 
other, In  tbe  particulars  under  considera' 
tlott,  on  cases  decided  by  tbe  supreme 
court  ot  tbe  United  States  In  respect  ot 
sureties  ot  public  officers.  Indeed ,  It  would 
seem  that  this  whole  doctrine  had  Its  In- 
ception In  this  class  ot  cases.  This  can 
but  be  connidered  an  Inflrmative  circum- 
stance, going  to  theeonndness  as  antfaor- 
ity  of  those  cases  which  Involve  sureties 
of  corporation  officers.  There  is  a  palpa- 
ble and  manifest  distinction  between  the 
two  classes  ot  rases  bearing  directly  upon 
this  question,  which,  while  requiring  the 
application  of  this  rule  to  public  officers 
on  the  grounds  of  public  policy,  and  that 
laches  should  not  be  Imputed  to  tbe  gov- 
ernment, does  not  require  Its  application 
to  officers  of  corporations. 

We  hold  that  If  Walls,  while  acting  for 
tbe  corporation  and  In  the  capacity  of  its 
agent,  with  respect  to  tbe  matters  and 
things  Involved  In  Saint's  contract,  re- 
ceived notice  of  such  a  conversion  of  Its 
fnnds  by  Saint  as  amounted  to  embezEle- 
ment  or  Involved  dishonesty,  and,  with- 
out imparting  this  knowledge  to  the  sure- 
ties and  receiving  their  assent  thereto, 
continued  bim  In  the  service,  the  sureties 
are  not  liable  tor  Saint's  subsequent  de- 
faults. Charges  6,  9,  and  7,  requested  for 
defendants,  when  referred  to  the  evidence, 
were  correct  expositions  ot  the  law,ae  we 
nndeistand.  In  this  connection.  Tbe  re- 
fusal of  the  court  to  ffive  them  Involved 
error  which  must  work  a  reversal  of  the 
case.  Moat  of  the  other  assignments  ot 
error  are  covered  by  the  points  considered 
in  tbe  Ont  part  o!  this  opinion*  Sacb  of 
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the  aaslgrnments  an  are  not  dtocueeed  hare 
bom  coDaldered.  and  tonnd  to  be  without 
merit.  Tbe  Jndgment  ia  remaed,  and  the 
caaae  remanded. 

8ATBB  vt  aJ.  T.Weil. 
(Suprane  Court  ctf  Alabama.   Jan.  27,  1898.) 

TbITBT— POWBK  TO  RbTOEB— DbPOSIT  IK  NaXB  07 
Wira— CBBOK8  BT  HnsBAHD— ASSIQICICWIT  BT 

Bark— Rights  or  AssiavBB. 

1.  Defendant  depoalted  money  In  a  bank  to 
the  credit  of  himself  as "trostee for  O.  children." 
Be  testified  that  be  deposited  the  money  from 
time  to  time  for  the  last  10  or  15  rears  as  a  gift 
to  those  children.  Held,  that  the  trust  was  IrreT' 
ocable,  notiUus  remaining  in  defendant  but  the 
naked  legal  title. 

a.  Defendant  owed  the  banbers  on  his  note, 
and  directed  them  to  apply  such  trust  fund  to- 
wards the  payment  of  the  note.  They  agreed  to 
do  that,  and  to  deliver  the  note  as  soon  as  their 
oasbier  oonld  make  tbe  j/ievpw  entries.  Befera 
the  note  waa  delivered,  they  assigned  for  tbe 
benefit  of  creditors.  Defendant  knew  nothing  of 
their  flnanoial  embarrassment,  or  that  they  in> 
tended  to  assign.  Held,  in  an  action  on  saoh 
note  by  the  assignees,  that  tbe  agreement  to  ap- 
ply such  trust  fund  bound  the  bankers. 

8.  Defendant  had  made  another  deposit  in 
the  name  of  his  wife,  and  It  was  understood  by 
the  bank  that  be  oould  check  against  this  de- 
posit. He  subsequently  obeoked  against  the 
deposit,  but  his  wife  had  not  drawn  on  it.  At 
the  time  defendant  directed  the  application  of 
the  trust  fund  towards  the  pajrmeut  of  bis  note, 
be  directed,  also,  that  enoogh  be  token  from  the 
deposit  in  the  name  of  his  wife  to  pay  the  bal- 
ance due  on  the  note.  Tbe  bankem  agreed  to 
this,  and  the  wife  ratified  the  act  of  defendant 
HelO)  that  this  agreement  bound  the  bankers. 

4.  The  assignees  were  invested  with  no  higher 
or  more  extensive  authority  than  the  bankers,  but 
were  bound  by  those  agreunents  eqioidlywith  the 
banKers. 

5.  Code,  %  1S80,  which  provides  that  deposits 
by  married  women  of  their  earnings  shall  be  paid 
only  to  such  married  women,  does  not  a^ly  to  a 
depmt  made  by  detsndant  In  the  name  of  his 
wlie. 

Appeal  from  city  coart  of  Montgomery; 
TaouAa  M.  ArrinotoH)  Judge. 

Action  by  H.  A.  Sayre  and  othera.  a** 
algneee  ol  IfoBes  Broa.,  against  Davfd  Well, 
to  recover  on  a  note.  Judgment  for  de- 
fendant.  PlaintlfTB  appeal.  Affirmed. 

The  evidence  Introduced  abowed,  among 
other  things,  that  prior  to  July  S,  1891,  tbe 
defendant  depoelted  In  tbe  banking-hoaee 
of  Uoaee  Bros.,  of  which  Arm  tbe  plaintiffs 
are  the  aaflignees,  to  tbe  credit  of  "D. 
Wdl,  trnatee  for  Goldman  cblldren, "  the 
anm  ol  91,088.42,  whicb  money  waa  atlll  on 
deposit  un  said  8d  day  of  July.  1891;  that 
there  was  also  on  deposit  with  tbe  said 
firm  on  July  8,1881,  to  the  credit  of  Eoslna 
Well,  who  was  the  wife  of  the  defendant, 
thesum  of  $1,668.78,  which  had  been  placed 
In  the  said  bank  by  the  def«)dant ;  that 
DO  one  drew  checks  on  the  account  uf  Bo- 
alna  Well  except  thedefendont,aDd  he  had 
frequently  drawn  on  this  aeconnt  In  the 
name  of  Roslna  Well,  or  In  bis  name  for 
her.  with  ber  knowledge  and  concent,  and 
with  the  consent  of  Moses  Bros.  It  was 
further  shown  that  on  February  7, 1891, 
tbe  defendant  was  Indebted  to  Moses 
Bros.  In  tbe  anm  of  f 2,000;  that  on  that 
day  be  paid  tbe  aafd  Indebtedness  by  exe- 
enttng  tbe  note  here  aned  on.  and  trana- 
ferrlQg  from  tbe  aeconnt  ol  Buafna  Well 
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enough  money  to  pay  tbe  balance  of  the 
said  debt;  that  on  the  8d  day  of  July, 
1891,  the  defendant  and  Moees  Bros., 
through  H.  G.  Moses,  n  member  of  said 
firm,  agreed  that  the  note  here  sued  on, 
which  was  payable  four  months  after  date, 
should  be  paid  by  applying  to  Its  payment 
tbe  f 1 ,038.42  deposited  to  the  credit  of "  D. 
Well,  trustee  for  Ooldman  children,"  and 
that  the  balance  on  said  note,  after  de- 
ducting said  amouDt,8huald  bechargedto 
tbe  account  of  Roslna  Welt,  and  tbe  whole 
note  thus  be  paid.  It  was  also  further 
proved  that  Roslna  Well  afterwards  rati- 
fied this  agreement.  All  the  other  necee- 
sary  fucta  are  sufficiently  stated  in  the 
opinion.  Tbe  canee  waa  tried,  by  agree- 
ment, by  the  Judge  of  tbe  city  eoort  with- 
out tbe  intervention  of  a  Jury,  and,  upon 
tbe  introduction  of  all  the  evidence,  he 
held  that  the  said  agreement  between  de- 
fendant and  Moses  Bros,  waa  valid  and 
binding,  and  rendered  Judgment  lor  de- 
fendant. 

Tompktna  A  Troy  and  Horace  -Vtrfajgr- 
MloWt  for  appdlanta.  Wutta  A  Sod,  lor 
appellee. 

Coleman,  J.  By  written  agreement  of 
the  parties,  filed  as  provided  In  section 
2743  of  the  Code,  tbe  case  was  tried  and 
determined  by  tbe  court  without  the  in- 
tervention of  a  Jury.  Under  the  following 
section,  (2744,)  the  finding  of  the  court 
may  be  general  or  special,  unless  tbe  par- 
ties, or  either  of  them.  In  writing,  request 
n  special  finding  of  tbe  facts ;  and,  if  a  spe- 
cial finding  is  requested,  the  court  must 
state,  In  writing,  the  facts  as  It  finds  them ; 
and  such  statement,  with  the  Judgment  of 
the  court,  must  be  entered  on  the  minutes. 
Cons  truing  sections  2744  and  2746  together, 
we  hold  that  whenever  there  is  a  apecial 
finding  by  tbe  court,  whether  performed  In 
the  exercise  of  its  discretion,  or  upon  writ- 
ten request  ofthe parties,  or  eitberofthem, 
on  appeal  It  Is  tbe  duty  of  tblscoart  to  ex- 
amine and  determine  whether  tbe  tacts  are 
snffleient  to  support  tbe  Judgment.  Qnili- 
man  v.  Gurley,  85  Ala.  694,  6  South.  Rep. 
846;  Betanconrt  v.  Eberllen,  71  Ala.  464. 
The  first  l^al  proposltioo  for  considera- 
tion Is  the  one  which  arises  in  regard  to 
the  deposit  fortlinGoldman  cblldren.  The 
defendant  Well  testifies  as  follows :  "I  had 
another  account  with  Moees  Bros.:  'D. 
W^l,  trustee  lor  the  Goldman  chlldroi.' 
There  was  91,088.48  to  the  credit  of  that 
account  on  tbe  8d  day  of  Joty.  1891.  I 
had  depoalted  the  money  there,  from  time 
to  time,  for  my  grandchildren,  the  Gold- 
man cblldren,  ever  since  they  were  boro, 
— for  tbe  last  ten  or  fifteen  years.  I  put  It 
there  as  a  gift  to  them  every  week,  ao 
when  they  grew  up  they  would  have  some- 
thing to  fall  back  upon."  The  same  prin- 
ciptes  of  law  as  to  gifts  inter  vivos  Apply  la 
cases  of  srllts  of  money  deposlteil  In  bank 
asto  otherpersooal  property.  The  dunor 
must  part  with  all  dominion  over  the 
thing  given.  There  must  be  a  delivery,  or 
BomethlDg  equivalent  thereto.  If  any- 
thing remains  to  be  done  to  perfect  ihe 
gift,  if  them  be  a  reservation  of  the  use  or 
enjoyment  of  the  thing,  it  Is  not  a  valid, 
executed  gift.  Walker  t.  Crews.  73  Ala. 
417.  A  donor  may  conatltate  himself  a 
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trostee  fur  the  donee  npoD  a  mere  toIud- 
tary  conelderatlou,  and,  in  case  of  per- 
aoDal  property,  this  may  be  done  by  parol. 
If  by  lan^nage  clear  and  anmlBtakable, 
whatever  maybe  tbefonn  of  exprewioii, 
a  trtiBt  is  created,  as  dlntlnKulahea  from  a 
mere  Intention  to  create ;  If  nothing  remains 
to  be  done  to  perfect  the  trust,  althoogb 
there  Is  no  valuable  consideration, —courts 
of  equity  will  uphold  and  enfortre  the  trust 
In  the  Interest  of  the  beneficiary.  1  Perry, 
Trusts,  fiS  96-98;  8Amer.&  Bng.Goc.Law, 

?i.  1823;  QerrlHh  t.  Institution,  128  Mass. 
60.  TTiese  general  principles  are  almost 
anlversaily  conceded.  The  dtfUcnlty  arises 
in  their  application  to  the  varying  facts 
of  particular  cases,  In  determining  whether, 
In  the  case  of  a  gilt.  It  has  been  perfected, 
and,  In  the  case  of  a  tmst,  vrbether  it  baa 
been  perfectly  created.  We  have  eznm- 
tneil  many  aattanrttlea  upon  the  qneatlon 
at  issne,  and  It  would  seem.  In  some  of  the 
antborlties,  that  the  samerolebas  beendtf- 
ferently  applied  to  a  similar  state  of  tacts; 
but  in  eat^h  case  the  general  rule  as  we 
have  stated  it  has  been  recognized  as  the 
correct  mie.  In  Nutt  v.  Morse,  142  Mass. 
1,  6  N.  E.  Hep.  763,  Calvin  Morse  made  de- 

goBlts  as  follows:  "Book  3.006,  91.000, 
alvln  Morse,  in  tmst  for  Rob  Morse. 
Book  8.007.  91,000.  Calvlo  Morse,  In  trust 
for  Edgars.  Hays;"  end  similar  deposits 
were  made  for  other  persons,  brothers 
and  sisters  of  the  depositor.  The  court 
held  that  upon  the  facte  it  was  clear  that 
there  was  no  perfected  gift  to  either  of  the 
claimants.  The  conrt  OBea  the  following 
language:  "Calvin  Morse  retained  the  en- 
tire dominion  and  control  of  the  funds, 
both  principal  and  Interest,  during  bis  life, 
and  the  facts  show  conclusively  that  he 
Intended  no  title  to  or  Interest  In  the  funds 
should  paHH  to  the  several  claimants  until 
after  bis  death.  The  transaction  was  In* 
tended  to  be  In  the  natnre  of  a  testament* 
ary  disposition,  «nd  was  an  attempted 
evasion  of  the  statute  of  wills,**— citing 
Sherman  v.  Bank.  138  Mass.  581.  The 
statement  of  the  evidence  in  the  case  cited 
shows  that  the  depositor  informed  the 
claimants  that  he  controlled  the  fond 
while  he  lived,  but  It  was  theirs  after  he 
died;  that,  in  fact,  he  did  draw  and  ose 
the  accnmnlatlons  of  Interest,  and,  the 
night  before  be  died,  said  to  them,  "  when 
I  am  gone,  yon  take  th^se  books,  and 
transfer  the  money  to  your  names,  and 
say  nothing  to  nobody  aboat  It."  It  fur< 
tber  appears  that  Calvin  Morse,  the  de* 
posltor,  knew, at  the  time  he  made  the  de> 
posits,  that  he  could  not  draw  interest  on 
any  snm  deposited  in  his  own  name  over 
91,000;  and  we  Infer  the  conrt  found  in 
this  case,  as  Is  declared  In  other  cases  of 
the  same  state,  that  to  avoid  the  effect  of 
the  statute,  which  forbade  the  payment 
of  Interest  on  sums  exceeding  91>000.  the 
depositor  deposited  money  in  the  name  of 
other  persons. 

It  will  be  further  seen,  by  an  szamlna- 
f  Ion  of  the  facts  In  the  case  In  188  Mass. 
681,  supra,  that  by  a  by-law  of  the  bank 
money  deposited  "should  be  drawn  out 
only  by  the  depoKltor.  or  some  person  by 
bim  legally  authorized,  and  that  no  pay- 
ment should  be  made  tu  any  person  wltb- 
oot  the  prodnctlon  ol  the  pass-book." 


In  the  case  cited  from  H2  Mass.,  6'N.  E. 
Sep.,  supra,  the  depositor  retained  con- 
trol of  tbe  pass-book ;  and  this  fact  Is  re- 
ferred to  In  the  opinion.  There  an  quite 
a  number  of  anthorltiea  in  theMassaehU' 
setts  Reports,  wliere  deposits  were  made 
in  the  name  of  other  persons,  the  de- 
positor retaining  tbe  pass-book,  and  tbe 
deposits  were  claimed  by  the  persons  In 
wbose  names  they  were  made,  as  gifts, 
in  which  It  was  held  that  the  gifts  were 
not  absolute,  and  tbe  money  did  not  pass 
to  the  claimants.  Tbe  fact  that  the  de- 
positor retained  control  of  tbe  pass-book, 
and  that  by  virtue  of  tbe  by-law  no  pay- 
ment should  be  made  without  the  pro- 
duction of  tbe  pass-book,  was  considered 
as  evidence  to  show  the  depositor  did  not 
Intend  to  nart  with  dominion  over  the 
money.  The  qnestion  of  the  Intention  of 
the  depositor  u  a  qoestlbn  of  fact  open  to 
inquiry;  and  bis  acts  nnd  declarations  at 
the  time  of  tbe  deposit,  or  to  the  person 
In  whose  name  It  was  made,  could  be 
considered.  Sherman  t.  Bank,  138  Mass. 
581;  Brabrook  v.  Bank.  104  Mass.  228; 
Scott  T.  Bank,  140  Mass.  165,  2  N.  E.  Rep. 
925;  Broderick  t.  Bank,  109  Mass.  150.  In 
tbe  case  of  Gerrlsh  t.  Institatlon,  128  Mass. 
169,  A.  made  a  deposit  in  tmst  lor  his  sod 
by  name,  and  also  a  deposltfor  bis  grand- 
children by  name.  The  court  recognised 
the  rule  that  it  was  not  enough  that 
the  testator  manifested  an  intention  to 
create  the  trustand  make  tbe  gift  at  some 
future  time,  but  that  the  act  of  transfer 
must  be  fully  and  completely  executed. 
The  court  further  held  that  it  was  a  quee- 
tlon  of  fact  whether  tbe  trust  has  been 
perfectly  created;  that,  when  the  trust  is 
thus  created,  it  is  effectual  to  transfer  the 
beneficial  Interest,  and  operates  as  a  gift 
perfected  by  delivery.  The  son  and  grand- 
children offered  to  prove  the  declarations 
of  the  depositor  "that  be  had  pat  the 
money  In  the  bank  for  them,  tbat  he 
wanted  to  draw  the  interest  during  bis 
life-time,  and  that  after  he  was  gone  they 
were  to  have  the  money."  This  evidence 
was  excluded.  On  appeal  It 'was  held 
that  this  evidence  should  have  been  ad- 
mitted; a  majority  of  tbe  court  holding 
that,  upon  the  evidence  admitted,  a  jury 
would  be  Justified  hi  finding  that  the  tes- 
tator had  fvlly  constituted  himself  a 
trustee  for  these  claimants.  The  rule  has 
been  much  more  liberally  applied  In  favur 
of  a  donee  in  the  state  of  New  York.  In 
the  case  of  Macy  v.WIlliams,  8  N,  Y.  Supp. 
658.  a  deposit  was  made  In  a  savluga 
bank;  the  depositor  recelTlng  a  pass- 
book containing  an  account  opened  with 
him  as  trustee  for  Eleanor  Hlldluh.  Tbe 
pass-hook  for  a  considerable  time  was 
left  with  tbe  mother  of  Eleanor  Hlldlch. 
but  subsequently  obtained  by  tbe  depos- 
itor. He  drew  out  all  the  money,  and 
died.  It  was  held  that  the  trust  and  the 
trust  relations  were  fully  established,  and 
that  when  he  drew  the  money  oat  be  held 
It  as  her  trostee,  and  was  liable  to  ac- 
count to  her  tor  It.  The  case  of  Orr  v.  Mc- 
Gregor, 48  Hun,  529,  was  one  In  which  the 
deposit  was  made  In  the  name  of  anuthur 
than  the  depositor.  The  question  was 
one  of  gift  yel  noo.  The  totxrt  held  that 
a  deposit  of  one's  own  money  In  a  sayings 
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bank  to  the  credit  of  another,  wlthont 
any  qnanBcatlon  expreuaed  at  the  ttme, 
iB  of  itself  priaiH  facie  erideoce  of  a  Klft; 
yet  an  Intent  to  the  contrary  may  be 
shown;  that  the  retention  of  the  pase- 
book  by  the  depositor  was  a  fact  to  be 
conaldered,  with  other  attending  clrcum- 
tancea,  In  aacertainlng  the  Intent.  The 
court  Btatea  the  proposition  broadly 
that  If  the  depositor  Intended,  by  the  act 
of  deposit,  to  give  lilm  the  money,  hie 
ri^bt  to  It  became  complete,  althoagh  she 
retained  the  pass-book;  thatsbe  woold  be 
deemed  to  have  held  it  In  trust  for  him; 
but  If  her  Intention  was  not  to  consum- 
mate the  f^tt,  and  that  with  that  view  she 
retained  the  pass-book,  the  act  of  dona- 
tion was  not  accomplished,  but  rested  In 
intention  to  complete  the  grift  at  some 
future  time.  In  the  case  of  Martin  t.  Funk, 
76  N.  Y.  186,  In  a '  well-considered  opinion 
delivered  by  Chdrch,  C.  J.,  It  was  held 
that  "the  rule  does  not  require  that  the 
sift  shall  be  made  In  any  particular  way. 
It  only  requires  that  enoush  shall  be  done 
to  transfer  the  title  to  the  property;  and 
one  of  the  modes  of  dolop  this  is  by  an  un- 
eqaivocal  declaration  of  trust.  •  •  • 
As  notice  to  the  oestirf  qve  trust  was  not 
necpsfiary,  and  as  the  retention  of  the 
pass-book  was  not  Inconsistent  with  the 
completenesH  of  tb«  act,  the  case  Is  pecul- 
iarly one  to  be  determined  by  this  teat: 
Did  the  intestate  constitute  herself  a 
trustee?  I  think  [says  the  chief  Justice] 
the  qoeatiott  most  be  answered  In  the 
afflnnatlve.  It  was  not  done  In  express 
terms,  but  such  Is  the  fair  legal  Import  of 
the  tranHactlon."  The  entry  In  the  pass- 
book Id  this  case  was  as  follows:  "The 
Clttzena'  Savings  Bank,  in  account  with 
Susan  Boone,  In  trust  for  Llllle  Wlllard. 
1866.  March  23.  9500.00. "  In  Minor  v.  Rog- 
pm,  4U  Conn.  612.  the  deposit  was  as  fol- 
lows: "Mary  Daniels,  as  trnatee  of  Will- 
iam A.  Minor."  It  was  held  that  the  de- 
posit was  a  complete  gift;  that  the  de- 
positor could  not  revoke  it.  This  case  la 
cited  by  our  own  court  in  the  case  of 
Walker  v.  Crews,  78  Ala.  418,  In  support 
of  the  proposition  that  "a  donor  may,  by 
an  apt  declaration  to  that  effect,  convert 
himself  Into  a  trustee  tor  the  donee,  and 
thereby  make  a  valid,  Irrevocable  iclft  of 
the  property.**  To  the  same  effect  may 
beelted  Boone  t.  Bank,  84  N.  Y.  86;  Gads- 
den T.  Whaley,  14  S.  C.  216.  In  the  caHe 
under  consideration  the  deposit,  as  shown 
by  the  testimony,  was:  **D.  Well,  trustee 
for  the  Goldman  children."  Says  the  de- 
poattor:  **!  put  It  there  as  a  gift  to  them 
every  week,  so  when  they  grew  op  they 
would  have  something  to  fall  back  on.** 
Be  had  continopd  making  these  deposits 
for  10  or  15  years,  and  had  never  drawn 
against  this  deposit.  Under  all  the  au- 
thorities, we  hold  that  the  trust  was  com- 
pleted and  Irrevocable,  and  that  nothing 
remained  in  the  trustee  but  a  mere  naked 
legal  title. 

We  bold  the  law  to  be  that  a  deposit 
la  a  matter  of  contract  between  thede> 
positor  and  bank,  and  the  depositor  may 
stipulate  at  the  time  as  to  the  manner,  or 
by  whom,  (there  being  no  statute  or  by- 
law to  the  contrary,)  the  money  may  be 
drawn  out;  and  wben  payment  Is  ttans 
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made  the  bank  is  discharged  from  further 
liability.  We  further  hold  that  if  D.  Weil, 
as  trustee,  had  drawn  against  this  fund 
in  his  trust  character,  Moses  Bros,  were 
nuder  no  legal  duty  to  Inquire  into  the 
purposes  intended,  or  the  use  to  be  made 
by  the  trustee  of  the  money,  and.  if  his 
drafts  were  paid  In  ignorance  of  any  Im- 
proper use  Intended  by  the  trustee,  they 
would  not  be  responsible;  that  payment 
of  such  drafts  would  be  In  due  course  of 
banking  business,  and  discharge  them 
from  liability.  When,  however,  D.  Weil 
proposed  to  apply  this  trust  money  In 
satisfaction  of  his  own  Individual  Indebt- 
edness, Moses  Bros,  knew  that  the  funds 
wf>re  trust  funds,  and  that  the  proposi- 
tion Involved  a  violation  of  bis  trust. 
Such  an  agreement  cannot  be  upheld 
against  the  cestui  que  truat.  The  cestui 
qae  trust  may  aflerwards  ratify  snch  nn- 
autborlzed  application  of  the  trust  fnud, 
and  hold  Well  responsible;  or  he  may 
repudiate  the  payment  In  totv,  and  hold 
Mosea  Bros,  as  his  debtors.  These  prin- 
ciples arn  fully  sustained  by  reason  and 
antborlty.  National  Bank  v.  Insarance 
Co.,  104  C..S.  61;  Woltle  v.  State,  T» 
Ala.  20A;  Duncan  v.  Jaudon,  16  Wall.  165. 
As  between  the  trustee.  Well,  and  Moaet 
Bros.,  however,  a  different  rule  applies. 
The  trustee,  Well,  cannot  sne  Moses 
Bros,  for  this  deposit.  He  held  the  le- 
gal title  to  the  money,  and  by  his  own  act 
has  applied  the  money  in  payment  of  his 
own  indebtedness.  Neither  can  Moses 
Bros,  sue  Weil  upon  bis  debt,  for  they  have 
accepted  the  funds,  and  applied  them  In 
payment  of  their  claim  against  Well. 
Snch  an  agreement  is  binding  upon  the 
parties  to  it.  It  may  be  avoided  at  the 
election  of  the  cestui  que  trust.  It 
rests  upon  the  principle  which  applies 
where  an  admloistrator  or  executor 
makes  an  unauthorised  dlapoaitiou  of 
pf^rsoaal  property.  Woods  v.  Legg,  91 
Ala.  613,  8  South.  Rep.  S42;  SwInk'sAdm'r 
T.  Snodgrass,  17  Ala.  657.  We  do  not 
doubt  that  the  agreement  between  D.  Well 
and  Moses  Bros,  operated  to  destroy 
the  relation  of  debtor  and  creditor  as  be- 
tween them.  Weil  directed  the  application 
of  the  trust  money  to  his  Individual  debt. 
This  was  agreed  to  by  Moses  Bros.  The 
cashier  was  at  that  ttme  absent.  Mosei 
Bros,  agreed  to  have  the  proper  entries 
made  as  soon  as  the  cashier  returned,  and 
deliver  Well  his  note.  The  entry  uf  the 
credits  by  the  cashier  would  only  havefur- 
nlshed  written  evidence  of  the  fact  of 
payment.  The  pay  men  t»  however,  was 
completed  by  the  agreement  of  the  par- 
ties. We  do  not  think  there  Is  any  diffi- 
culty In  regard  to  the  deposit  by  Well  In 
the  name  uf  his  wife,  Rosina  Well.  Tbe 
uncontradicted  evidence  shows  that  £>, 
Weil  had  tbe  right  to  draw  on  this  fund. 
We  have  stated  that  any  person  making 
a  deposit  of  hla  own  money  could  pre- 
scribe the  term  and  manner  open  which 
It  could  be  drawn  out.  The  teatlmony 
shows  that  "It  was  understood  between 
the  depositor  and  Moses  Bros,  that  he 
could  check  on  that  fund ;"  referring  to 
the  fund  to  the  credit  of  Boatna  Weil. 
It  seems  that  D.  Well  bad  been  accus- 
tomed to  check  on  that  tnnd,  but  that  the 


Digitized  by 


Ala.) 

wife  had  nerer  checked  ajratnat  It.  8he 
knew  her  baabend  contrulled  it,  and  never 
dlBsented  from  the  exercise  of  such  ao- 
thorlty.  In  tact,  when  Informed  by  her 
hnsband  of  ble  diaposltion  of  tbe  fund, 
Bbe  aeaented  to  and  ratlBed  It.  She  ta 
tbe  only  person  wbo  can  complain,  and 
nntll  she  dlraents  no  otber  person  has  the 
rifrht  tu  Interpose  an  objection.  It  ap- 
pears from  tbe  testimony  in  the  record 
that  when  Well  made  tbe  arrangement 
with  Moaes  Bros,  he  did  not  know,  and 
had  no  reasonable  grounds  for  believing, 
that  Moaes  Bros,  were  financially  embar- 
rasaed.or  contemplated  an  assignment  tor 
the  benefit  ol  their  creditors. 

The  deposits  In  this  case  to  the  credit  of 
tbe  wife  are  not  governed  by  section  1530 
of  tbe  Code,  In  which  special  provision  is 
made  that  deposits  by  a  married  woman 
or  minor  of  her  or  bis  eaminKS  shall  be 
paid  only  to  snch  married  woman  or 
minor;  nor  does  the  rule  of  law  arise 
which  was  declared  In  Stoat  v.  Klnsey,  90 
Ala.  R4«,  8  SuDtb.  Rep.  685.  when  the  wife 
sned  In  detinue  to  recorer  n  male  which 
the  hnsband  had  sold  fn  payment  of  his 
iDdivldnal  debt. 

The  Rothoritiei)  in  this  state  unllormly 
bold  that  an  assignee  Is  Invested  with  no 
higher  or  more  extensive  aatbority  and 
powers  than  tbe  assignor.  In  all  cases  ut 
assignment  for  the  benefit  of  creditors, 
whenever  it  is  showD  that  the  assignor 
conld  not  maintain  a  suit  his  assignee  Is 
equally  concluded.  We  are  very  clear  that 
Moses  Bros,  could  not  maintain  the  pres- 
ent suit  against  D.  Weil  upon  his  note; 
and  bis  assignees  are  eqaally  concluded. 
Walker  v.  Miller,  31  Ala.  1067;  Insurance 
Co.  T.  Hamper,  73  Ala.  846.  We  have  con- 
sidered all  tbe  Issues  presented  In  aivn- 
ment  and  brief  of  counsel.  Our  conclusion 
leads  to  an  affirmance  ol  tbe  case. 

Affirmed. 
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Id  re  Newton. 
(9upnme  Oomri  vf  Alabama.  Jan.  88,  1892l) 
Cbihinai.  IiAw— Bbxtbhob— Fnra  oB  Ihpbuoh- 

MBNT— APPKAL-BOXD. 

1.  Where  a  Judgment  of  convlotioD  and  for 
flae  and  costB  was  reodered  against  defendant  on 
trial  for  orinie,  and  an  appeal  taken  to  tbe  bq- 
preone  court,  where  the  judgment  was  affirmed, 
the  trial  Jaagecannot  sentence  defendant  to  hard 
labor  at  Ita  next  succeeding  term;  suoh  alterna- 
tive sentence  being  available  only  during  the 
term  at  which  conviction  was  had,  onderseotlons 
45^,  4501,  providing  that,  it  the  fine  and  costs 
are  not  paid,  an  altcxnatlve sentence  of  imprison- 
ment at  hard  labor  may  be  imposed, 

2.  The  appeal,  and  the  giving  of  a  bond  by 
defendant  to  abide  tbe  Judgment  thereof,  did  not 
prevent  the  trial  oourt  from  imposing  the  alter- 
native  punishment  bef<u«  the  case  was  removed, 
an  appeal  not  lying  until  after  a  final  ludffment. 

Application  by  the  state,  on  the  relation 
of  the  solicitor  of  Montgomery  county, 
for  a  certiorari,  tnaDdamuB,  or  otber  re- 
medial writ.  Denied. 

Ww.  L.  Martin,  Atty.  Gen.,  and  Ten- 
nent  ItOmax,  for  relator.  Sayre  A  Pear- 
SOD,  et/Btr». 

Clopton,  J.  This  proceeding  is  an  ap- 
plication by  the  state,  on  the  relation  of 
the  Bolieltor  ol  Uontgomery  coonty,  for  a 
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certiorari,  mandamnst  or  other  remedial 
writ,  requiring  the  judge  of  the  city  court 
of  Birmingham  to  certify  and  return  tor. 
revision,  by  this  court,  tbe  proceedings 
under  a  writ  of  habeas  corpus,  applied  lur 
and  obtaltwd  by  Nancy  E.  H.  Newton,  on 
the  bearing  of  which  she  was  released,  and 
discharged  from  tbe  performance  of  hard 
labor,  to  which  she  had  been  sentenced  by 
the  city  court  of  Montgomery.  Tbe  ]udge 
baring  returned  the  proceedings  in  his 
answer  to  the  rule  niai,  tbe  case  comes  be- 
fore the  court  for  decision  on  the  merits. 
At  tbe  February  term,  1891,  of  the  city 
court  of  MontgomNy,  Mrs.  Newton  was 
Indicted  for  assault  with  Intent  to  mur- 
der; and  on  March  27,  1891,  was  convicted 
of  assault  and  battery,  and  a  fine  tor  f  .'MO 
assessed  by  the  Jury.  Immediately  after 
the  rendition  of  Judgment  for  the  fine,  she 
took  an  appeal  therefrom,  and  entered 
Into  bond,  with  sureties,  for  her  appearance 
to  abide  tbe  judgment  of  this  court.  Tbe 
judgment  of  conviction  having  been 
affirmed,  Mrs.  Newton  appeared  In  the  city 
court  of  Montgomery,  July  27, 1891,  when 
a  Judgment,  reciting  the  conviction,  as- 
sessment of  the  fine,  the  appeal,  and 
affirmance,  was  rendered  as  follows:  "And 
the  said  fine  and  costs  of  this  prosecution 
not  being  preiiently  paid  or  otherwise  ae* 
<*ured.  and  tbe  said  defendant,  being  asked 
by  the  court  If  she  bad  anything  to  nay 
why  sentence  of  the  law  ahoaldnotnow 
be  pronounced  against  her,  says  nothing, 
it  is  therefore  considered  by  tbe  court, 
and  it  is  the  Judgment  and  sentence  uf  the 
court,  that  the  said  defendant  perform 
one  hundred  and  forty  days*  hard  labor 
for  the  county  of  Montgomery  In  payment 
of  said  fine,  and,  tbe  costs  of  tbe  prosecu- 
tion being  now  ascertained  and  amount- 
ing to  seventy-tbree  dollars  and  seventy 
cents.  It  is  farther  considered  by  the  court 
that  the  said  defendant  perform  an  addi- 
tional term  of  eight  monthe'  hard  labor 
tor  Montgomery  eoanty  In  payment  of 
said  costs,  at  the  rate  of  thirty  centeper 
diem.**  The  sentence  to  hard  labor  was 
Imposed  under  sections 450dand  4504  of  the 
Code.  The  first  provides  that,  If  the  fine 
and  costs  are  not  paid  or  a  Judgment  con> 
fessed  according  to  tbe  provisions  of  sec- 
tion 4502,  the  defendant  must  either  be  Im- 
prisoned In  tbe  county  Jail,  or,  at  the 
discretion  of  the  court,  sentenced  to  hard 
1at>or  for  the  county  for  a  specified  num- 
ber of  days,  proportioned  tu  the  amount 
of  the  flue;  and  tbe  second  authorizes  the 
imposition  uf  an  additional  term  of  hard 
labor  as  may  be  sufficient  to  pay  the 
costs,  at  a  rate  of  not  lees  than  SO 
cents  for  each  day,  but  aot  to  exceed  8 
months  In  cases  of  misdemeanor.  The 
question  Is  whether  the  sen  tence  to  hard 
labor  for  payment  of  the  fine  and  costs, 
having  been  Imposed  at  a  term  of  the 
court  Bubsequent'to  the  term  at  which  the 
conviction  was  had  and  Judgment  for  the 
fine  rendered,  and  after  the  Jlidgment  of 
conviction  bad  been  affirmed  by  this 
court,  iB  anthorlied  and  legal.  Tbe  gen- 
eral power  of  the  court  to  eet  aside  or 
modify  Its  unexecuted  judgments  during 
tbe  term  at  which  they  were  made  In 
criminal  cases  la  not  and  cannot  be  de- 
nied. When  a  fine  Is  asseaBsd*  and  the 
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fine  and  costs  are  not  paid,  nor  Judgment 
confessed  therefor,  as  provided  by  section 
4502,  It  Is  made  the  duty  of  the  court  to  im- 

firlson  the  defendant,  or  sentence  to  hard 
abor,  as  required  by  the  statute.  Under 
the  statute,  the  court  may  Impose  the  al- 
tematlTe  punishment  as  a  part,  and  lu 
contlnnattun  of  the  entry  of  the  Judgment 
of  eonTlctlon;  or,  It  deemed  proper,  the 
eoart  may  have  the  Judgment  of  eonvlc- 
tlun  entered,  and  allow  defendant  a  rea- 
sonable time  to  pay  the  fine  and  costs  or 
confess  Judgment  therefor,  and,  on  failure, 
may  impose  the  alternatlTe  punishment 
at  any  time  during  the  term.  Either 
course  Is  in  pursuance  of  the  statute.  It 
may  be  that  when  the  court  adjourns, 
without  rendering  Judgment  un  a  verdict 
of  guilty,  the  suspension  beins  at  the  In- 
stance of  the  defendant,  it  may  pronounce, 
at  the  next  term,  the  Judgment  which 
Rhuiild  have  been  pronounced  at  the  pre- 
vious term,  as  was  held  In  Charles  v.  State, 
4  Port.  (Ala.)  107.  The  power  of  the  court 
to  modify  Its  Jadgments.  except  tor  the 
correction  of  clerical  misprisions,  or  to 
amend  nunc  pro  tooc,  for  the  purpose  of 
making  the  recurd  speak  the  truth,  ceases 
at  the  expiration  of  the  term.  A  Judg- 
ment Imposing  punishment  cannot  be 
pronounced  by  piece-meal  at  ditferent 
terms,  and,  alter  the  expiration  of  the 
term,  the  court  la  without  power  tosnb- 
stttute  another  kind  of  punishment  for 
that  first  Imposed.  People  v.  Felicer,  61 
Mich.  110.  The  Judgment  or  sentence  pro- 
nounced during  the  term  must  embrace 
the  entire  punishment  Imposed. 

f'urtbermore,  when  the  Judgmsnt of  the 
ctty  court  was  affirmed  In  this  court.  It  be- 
came so  roeived  In  the  Judgment  uf  this 
cunrt  as  to  pTaceltbeyoud  the  power  of  the 
dty  court  to  alter  or  modify  It,  so  as  to 
Impose  the  alternative  punishment.  Wer- 
bom  V.  Plnney,  70  Ala.  291.  It  Is  insisted 
that  by  the  Interposition  of  the  appeal, 
and  giving  the  bbnd  to  abide  the  Judg- 
ment of  the  appellate  court,  Mrs.  Newton, 
by  her  own  .act,  compelled  the  pustpone- 
ment  of  ascertaining  whether  she  would 
pay  the  fine  and  coats  or  confess  Judgment 
therefor,  and  that  these  facts  could  not  be 
ascertained  until  the  decision  of  the  case 
by  this  court.  It  may  be  conceded  that 
the  operation  of  the  appeal  was  to  re- 
move the  case  to  this  court,  and  that  tb« 
city  court  could  not  thereafter  make  any 
order  In  the  case  until  decided  by  this 
court;  bat  the  appeal  did  not  present  the 
city  conrt  from  Imposing  the  alternative 
panlshment.  under  section  4503,  before  the 
case  was  thereby  removed.  An  appeal 
does  not  He  until  therels  a  final  Judgment. 
y/bea  questions  of  law  are  reserved  In 
sncb  cases,  the  court  may  proceed  to  Im- 
pose the  alternative  sentence  to  hard  la- 
bor before  making  an  order  suspending 
the  execution  ol  the  sentence  until  the  ap- 
peal Is  decided.  This  operates  no  hard- 
ship on  the'  defendant.  The  Imposltinn 
of  the  sentence  to  hard  labor  may  be 
avoided  by  a  confession  of  Judgment  tor 
the  fine  and  costs,  and.  If  the  Judgment  of 
conviction  Is  reversed,  the  Judgment  con- 
fessed fans  with  It.  Burke  v.  State,  71 
Ala.  877.  Our  conchialoii  Is  that  the  Judg- 
ment of  conviction  and  tor  tbe  fine  and 


costs  havlug  been  rendered  at  the  Febru- 
ary term,  1R91,  and  an  appeal  taken  there- 
from, the  city  court  had  nu  power  to  Im- 
pose the  alternative  sentence  to  hard 
labor  at  the  next  term  of  the  court,  and 
after  the  afiSrmance  of  the  Judgment  by 
this  court.  The  application  must  be  de- 
nied. 


(W  AU.  UB) 

Alabama  Minrral  Land  Co.  t.  Couun- 

SIOKKBS'  COUBT  OP  PbRRY  GODNTT. 

(Supreme  Oourt  of  Altibama.  Kb.  9, 1SB9.) 
Taxation— Assissmbnt—Valuatioh. 
The  provision  of  Acts  188fr-87,  pp.  11,  IS, 
that  in  bearing  objections  to  aaseasmentB  of  taxes 
on  land  tba  commissioners*  court  "shall  take  into 
oonslderatioQ  its  character,  whether  improved  or 
not,  Its  sutTonndinffs,  *  etc. ,  does  not  render  evl- 
dftnoe  of  the  valusaon  of  other  land,  of  a  similar 
obaraotar,  within  Uie  oonaty,  by  the  owner  there- 
of, or  the  county  assessor,  admissible,  on  Mai 
In  the  circuit  court  of  an  appeal  from  ttia  valua- 
tion of  the  oommissloners'  court. 

Appeal  from  circuit  court*  Perry  coun- 
ty ;  John  Moobe.  Judge. 

Proceedlni^  upon  objections  to  the  re* 
turn  made  by  the  Alabama  Mineral  Land 
Company  of  Its  land  for  taxation.  The 
company  appeals  from  a  Judgment  of  the 
clmult  court  confirming,  on  a  trial  de 
novo,  the  valnatlon  made  by  tbecommbh 
sioners'  conrt.  Affirmed. 

John  M.  AIcKlerojTy  tor  appellant.  J.  H. 
St&wHZt,  for  appellee. 

Walrrb,  J.  The  appellant  was  notified 
that  objection  was  made  to  Its  return  of 
Its  pruperty  lu  Perry  county  for  taxation 
on  the  ground  of  the  tmder-vniuatlon  of 
Its  lands.  It  appeared  at  tbe  August,  18V0, 
term  of  the  commissioners' court  of  that 
county,  and  contested  the  objections. 
The  cummlRSloners*  court  raised  the  valu- 
ation from  91-26  per  acre  to  fS  per  acre, 
and  the  lands  were  assessed  accordingly. 
The  cause  was  tried  anew  In  the  circuit 
conrt,  an  appeal  having  been  taken  purso- 
ant  to  the  provhdoB  of  section  18  of  the 
act  approved  February  38.18S7.  (Acts  Ala. 
1886-87,  p.  11.)  The  valuation,  as  made  by 
the  commissioners*  court,  was  confirmed 
by  the  Jadgment  of  theclrcultcourt.  This 
appeal  Is  from  that  Judgment,  and  tbe  er- 
rors assigned  are  upon  rulings  of  the  cir- 
cuit court  In  rejecting  evidence  offered  by 
the  appellant.  The  appellant  offered  to 

Sruve  (1)  by  the  agent  of  the  Selma  Land 
:  Improvement  Company  that  that  com- 

f»any  owned  a  considerable  quantity  of 
and  In  said  county,  of  a  similar  character 
to  the  lands  owned  by  the  appellant,  and 
that  said  lands  were  In  the  same  part  of 
the  county  as  are  appellaat'a  lands,  and 
that  said  lands  were  listed  tor  aasess* 
ment  for  state  and  county  taxes  tor  the 
year  1H90  at  91-25  per  acre;  and  (2)  by  tbe 
tax  assessor  of  said  county  that,  after  the 
return  of  said  Selma  Land  &  Improvement 
Company  had  been  made,  tbe  commission- 
ers'court  duly  reviewed  said  assessment, 
and  on  such  review  placed  the  valuation 
of  the  lands  of  said  company  at  92  per 
acre.  The  record  does  not  show  that  any 
exception  was  reserved  to  the  action  of 
the  court  In  refusing  to  admit  other  evi- 
dence which  was  offered  by  the  appelant. 
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In  bearing  ob]ect!oni  to  aBsesBineDts,  the 
cunnnieniunerH*  court  "shaU  recelTO  only 
evidence  tonchlog  the  lair  market  or  real 
value  of  the  property,  and  aball  take  Into 
(onalderatlou  Its  character,  whether  Im- 
proved or  not;  Its  snrroandlngs,  and,  U  It 
la  pmductlve,  the  amoant  of  Its  average 
annnal  yield;"  It  being  the  true  Intent 
and  purpose  of  the  statutory  provisions 
on  the  subject  as  therein  expressed  "to 
have  all  property  and  subjects  of  taxation 
fairly  asMssed.  at  the  value  which  would 
be  realised  therefrom  by  a  eaab  sale,  but 
not  a  forced  sale  ttaOTeol,  lo  such  manner 
aa  such  property  and  subjects  are  usually 
sold ;  and  for  this  purpose  the  power  and 
anthority  hereby  conferred  npon  such 
court,  of  county  commissioners  shall  be 
liberally  constrned,  but  said  court  Is  ex- 
pressly prohibited  from  reducing  the  val- 
uation of  any  property  below  the  fair 
eanb  market  value  of  the  property,  or 
whut  the  property  would  sell  for."  Ac1» 
Ala.  188&-S7,  pp.  11,  13;  State  v.  Water 
Supply  Co.,  89  Ala.  825,  8  South.  Rep.  54. 
In  fixing  the  taxable  value  of  lands.  It 
would  perhaps  be  proper  to  receive  evi- 
dence fit  the  value  of  almllar  property,  un- 
der similar  conditions,  as  a  feature  of  the 
"snrroundings,'  within  the  meaning  of 
that  expression  as  nsed  In  the  statute,  and 
as  affording  a  criterion  from  which  the 
value  of  the  property  In  questlpn  could  t>e 
deduced.  Johnson  v.  West,  43  Ala.  689;  7 
Amer.  A  Eng.  £nc.  Law,  p.  60.  Tbu  as- 
sumption thataneh  proof  would  be  admis- 
sible brings  ns  to  the  question  raised  by 
the  assignments  of  error  In  this  case  as  to 
whetherthe  valuations  at  which  such  other 
lands  have  been  returned  or  aeseesed  for 
taxation  would  becnmpeteot,  as  evidence 
of  their  real  value.  The  valuation  of 
property,  as  found  upon  the  tax-books, 
represents  either  the  ez  parte  statement 
of  the  owner  thereof  In  his  return,  or  the 
cnnciasloD  of  the  assessor  or  of  the  com- 
mlsHloners*  court  from  information,  inspec- 
tlon,  or  otherwise.  The  declaration  of 
tbeowner  would  not  beadmlsslble against 
any  person  other  than  himself  or  some- 
one in  privity  with  him.  The  decision  of 
the  tfssesBor  orol  tbecommisdoners' court 
would  not  be  admissible  against  a  stran- 
ger to  the  proueedlng  In  which  the  dwlsloD 
was  rendered.  Such  stranger.  In  offering 
proof  of  such  valuation  of  the  property  of 
otbere.claims  the  benufltof  evidence  which 
would  not  be  available  against  him.  A 
valuation  of  his  own  property.  In  which 
he  does  not  participate.  Is  Inadmissible,  if 
objected  to  by  blm.  Bailroad  Co.  t. 
Smith,  89  Ala.  806,  7  South.  Rep.  634.  It  Is 
not  permlSBlble  to  prove  a  fact  pertinent 
to  the  Istttie  in  a  case  by  showing  that 
some  one  not  a  party  to  the  enlt  has  made 
an  oral  or  written  statement  In  reference 
to  such  tact,  or  by  producing  evidenre  of 
the  conclusion  reached  In  another  proceed- 
ing, which  Involved  the  same  question, 
but  was  between  parties  who  are  stran- 
gers to  the  pending  suit.  The  returns  of 
the  owners,  and  the  valuations  as  made 
on  a  revlvw  of  the  aesesementB,  are  equal- 
ly Incompetent  as  evidence  of  the  value  of 
lands  belonging  to  other  persons.  The 
inquiry  ae  to  what  was  the  fair  cash 
market  value  of  the  lands  of  the  appellant 


should  be  determined  upon  evidence  perti- 
nent to  that  quwtlon.  it  would  but  tend 
to  draw  away  the  minds  of  the  jury  from 
the  matter  In  issue  to  admit  evidence  to 
show  the  resulto  of  similar  Inquiries  as 
to  other  property  of  like  character.  The 
question  as  to  what  cuncluslons  were 
reached  In  other  cases  could  have  no  legit- 
imate bearing  upon  the  result  In  this  case. 
In  determining  the  valuatlou  at  which  the 
appellant's  property  should  be  assessed 
tor  taxation,  It  Is  Immaterial  to  Inquire 
whether  or  not  other  property  has  been 
fairly  valued,  for  the  fact  that  under-vol- 
natlons  have  been  permitted  In  many  In- 
stances would  afford  no  excuse  for  the  as- 
sessment of  the  appellant's  property  at 
lees  than  Its  "fair  market  or  real  value.** 
A  Delect  of  the  requirements  of  the  law  In 
this  case  could  not  be  excused  by  showing 
a  similar  breach  of  duty  in  other  eases. 
There  may  be  a  remedy  to  prevent  unjust 
discriminations  in  the  valuation  of  prop- 
erty for  taxation,  but  the  fact  that  the 
property  of  others  has  been  undervalued 
could  not  justify  a  corresponding  under- 
valuation of  the  property  of  the  appel- 
lant. The  foregoing  considerations  sufflee 
to  show  that  there  was  no  errorln  exclud- 
ing the  evidence  above  referred  to. 
Affirmed. 


Mabz  v.  NBi.ua. 


(M  Ala  M) 


(9u|>rmie  Oourt  of  ^Alabama.  Veb.  8, 189S.) 

BxBOOTosa  ASH  Adki  nibtbaYors — Asans — Gbow- 

ine  Cbopb. 

An  BdmlnlBtmtar  Is  entitled  to  a  erop  of 
cotton,  the  colUvation  of  which  was  inotiually 
completad  at  the  intestate's  death,  bnt  whiofa  was 
burrested  and  sold  by  tbe  faetrs.  Blatr  v.  Hnr- 
phree,  3  Sooth.  Bep.  18,  bl  Ala.  40^  dlstln- 
suished. 

Appeal  from  circuit  court,  Perry  coun- 
ty; JOHN  MoORB,  Judge. 

Action  by  Samuel  A.  Nelms,  administra- 
tor ot  M.  F.  G.  Weaver,  against  F.  M. 
Marx,  tor  con  version.  J  udgment  for 
plaintiff.   Defendant  appeals.  Affirmed. 

Pitts  A  Harwood,  0.  B.  JoAnston^nd 
E.  W.  J:*t!ttttF,ior  appelant.  Joba  P.  Vary 
and  J.  H.  Stewart,  for  appellee. 

Stone,  C.  J.  M.  F.  O.  Weaver  lived  on 
a  plantation. and  cultivated  a  crop  of  cot- 
ton thereon.  In  l!>89.  He  died  Intestate 
August  17.  1889.  At  that  lime  the  cultiva- 
tion of  tbe  crop  was  practically  complet- 
ed, bnt  Ita  growth  bad  not  ceased.  It 
was  In  the  fields,  and  ungathered.  Most 
of  tbuee  facts  are  ahown  in  the  testimony. 
The  others  are  common  knowledge.  Two 
eons  of  deceased — one  ol  them  residing  ou 
the  plantation,  but  on  another  part  of  it- 
then  gathered  the  cotton,  and  sold  It  to 
tbe  appellant,  Marx.  This  sale  was  In 
Augost,  1889.  Tbe  bales  of  cotton  were 
branded  in  the  name  of  the  deceased,  and 
at  the  time  of  the  purchase  appellant 
knew  M.  F.C.  Weaver  was  dead,  and  that 
no  administration  had  been  granted  on 
his  estate.  Appellant  resold  tbe  cotton 
in  September.  1889.  This  Is  the  alleged 
conversion  for  which  this  action  was 
brouKht.  No  proof  was  made  of  the  ez- 
peuse  or  value  of  the  labor  Incurred  or 
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employed  In  gatberlne  the  cotton  and 
preparing  it  for  market,  and  no  ruling 
was  Invoked  bearing  on  thlB  question.  1( 
there  be  anything  in  It,  (upon  which  we 
decide  nothing,)  the  record  falls  to  bring 
It  before  us  lor  coDslderation.  On  Novem- 
ber 4,  1S89,  Nelms  was  appointed  admlulB- 
trator  of  the  estnte  of  M.  F.  C.  Weaver,  de- 
ceased, and  brought  this  action  against 
appellant  for  the  conversion  of  the  cotton. 
The  court,  on  written  request,  gave  the 
general  charge  that,  "If  the  Jury  believe 
the  evidence,  they  must  find  the  Issue  In 
favor  of  plaintiff."  This  ruling  furnishes 
the  subject  of  the  chief  assignment  of  er- 
ror. The  case  of  Blair  v.  Murphree,  81  Ala. 
454.  2  South.  Sep.  18.  Is  relied  on  by  appel- 
lant In  support  of  the  chief  assignment  of 
error  stated  above.  The  facta  of  that 
case  were  materially  different  from  those 
found  in  thn  record  before  na,  and  that 
case  -was  decided  mainly  on  the  excep- 
tional facts  It  presented.  Even  with  this 
explanation,  the  contention  Is  plausible 
that  some  otthe  expresslona  found  In  that 
opinion  tend  to  mislead,  fl  they  do  not  In- 
vade the  domain  of  a  well-recognrzed 
principle,  which  Is  essential  to  the  malu- 
tenance  of  creditors'  rights  in  ectates  of 
decedents.  We  there  decided  that  the 
word  •*  may, "  In  section  2098  ot  the  Code  of 
1886,  does  not  Impose  on  the  personal  rep- 
resentative the  imperative  duty  f>f  com- 
pleting every  crop  the  decedent  may  leave 
growing  at  the  time  of  his  dealji.  Irre- 
spective of  any  prospect  of  profit  to  be  de- 
rived from  its  coiApletlon.  We  held  that 
the  statute  left  him  a  discretion,  to  be 
exercised  in  the  Interest  of  the  estate.  We 
adhere  to  that  conclusion,  but  hold  it  has 
no  proper  application  to  the  case  In  hand. 
When  Mr.  Weaver  died— August  I7th— the 
cultivation  of  the  crop  was  practically 
completed.  There  remained  to  be  be- 
stowed only  the  labor  of  gathering  and 
preparing  It  for  market.  If  an  adminis- 
trator previously  appointed  had  neglect- 
ed this  duty,  and  had  permitted  a  crop 
thus  circumstanced  to  perish  in  the  field, 
he  would  have  been  guilty  of  a  devastAvlt, 
and  wood  have  been  chargeable  ttaer^or. 
The  presomptlon  Is  that  he  wonld  have 
done  his  duty,  and  would  have  harvest- 
ed the  crop  for  the  benefit  of  the  estate. 
Coming  later  Into  the  trust,  and  his  right 
of  property  dating  from  the  death  of  hts 
Intestate,  we  must  accord  to  him  all  the 
legal  rights  a  performance  of  these  plain 
duties  would  have  secured  to  bim.  Posel- 
hly,  in  claiming  the  crop  after  It  was 
harvested,  the  duty  would  be  assumed  by 
him  to  compensate  any  labor  and  expense 
that  had  been  Incurred  In  gathering  It. 
This  question,  as  we  have  said,  in  not  be- 
fore us,  and  we  do  not  decide  it.  The  case 
In  hand  In  not  distinguishable  in  principle 
or  material  facts  from  many  heretofore 
decided  In  thla  court.  In  which  we  held 
the  plaintiff  was  entitled  to  recover.  The 
circuit  court  did  not  err  In  the  charge 
given.  Upehnrch  v.  Norsworthy,  15  Ala. 
705;  Carpenter  v.  Going,  20  Ala.  587;  Aber- 
nathy  v.  Bankhead,  71  Ala.  100;  Mltcham 
V.  Moom,  7^  Ala.  542;  Loeb  v.  BIchardson, 
74  Ala.  811;  Tayloe  v.  Bnsh,  75  Ala.  432. 
There  Is  nothing  la  the  other  neeptlons 
reserved.  Affirmed. 


(Ala. 
Ala.  n4> 

SWEBTZEB  et  aJ.  V.  BnCBANAN. 

(Supreme  Cowrt  of  AlabanuL   Feb.  2, 1893.) 

DiacOVBBT — BtATUTOBT  FbOCSBDINOS  —  PSOPEBTT 

SuBJBCT  TO  Patubht  or  Debt. 

L  Under  Code,  {}  3644^4547,  as  amanded  by 
Laws  1888-89,  p.  96,  aUowing  a  simple  cootract 
oreditor  to  maintain  a  bill  for  discovery  of  prop- 
erty within  or  without  the  state,  etc.,  a  bill 
averring  that  defendant  has  property  sabject  to 
the  payment  of  his  debt,  but  that  its  kind,  de- 
scription, and  manner  of  holdisg  is  concealed 
from  and  unknown  to  oomplalnants,  and  praying 
a  di»copenr,  is  sufBcient  upon  demurrer. 

3.  Baca  a  bill  should  be  sworn  to.  Iiawson 
V.  Warren.  8  South.  Rep.  1«1,  89  Ala.  584,  foi- 
lAwed. 

Appeal  from  chancery  conrt»  Madison 
county;  Taotf as  Cobbb,  Chancellor. 

Bill  of  discovery  by  Sweebser,  Pembrook 
&  Co.  against  Thomas  G.  Buchanan. 
Complainants  appeal  from  a  decroe  of  the 
chancellor  sustaining  a  demurrer  to  the 
bill.  Reversed. 

The  bill  In  this  case  was  filed  by  the  ap- 
pellants against  the  appellee,  and  prayed 
the  discovery  ot  assets  In  the  hands  of  the 
defendant,  which  should  be  enhjected  to 
the  claim  of  the  complainants,  and  that 
said  assets  be  sablected  to  the  payment 
of  the  indebtedness  ot  said  defendant  to 
the  complainants.  The  defendant  de- 
murred to  the  bill  on  the  grounds 
that  the  complainants  by  said  bill  seek 
to  place  a  legal  cause  under  equitable 
cognisance,  and  because  the  bill  does 
not  contain  equity.  On  the  submission  of 
the  caose  upon  the  demurrer  to  the  bill 
the  chancellor  sustained  the  demurrer. 
Complainants  bring  this  appeal,  and  the 
chancellor's  decree  upon  the  demurrer  Is 
assigned  as  error. 

WuttB  A  Son  and  Buab  <£  Brown,  tor 
appellantB.  D.  D.  Shelby,  tor  appellee. 

CoLEUAN.  J.  Complainants'  blU  was 
filed  under  sections  »544-S547  of  the  Code, 
Inclusive,  as  amended  by  act  ot  the  legis- 
lature of  18K8-S9.  p.  96.  These  sections  en- 
large the  remedy  of  a  simple  contract 
creditor,  and  under  their  provisions  he 
may  maintain  a  bill  for  discovery  and  re- 
lief In  certain  cases,  for  which  the  general 
principles  of  courts  of  equity,  without  the 
statutory  aid,  would  be  wholly  Inefficient. 
The  scope  and  effect  of  these  remedial 
statutes,  to  some  extent,  have  been  ascer- 
tained and  declared  by  former  decisions 
of  this  court,  and  we  aresntlsfled  with  the 
correctness  of  the  conclUHlons  reached  In 
those  adjudications  upon  the  questions  In- 
volved.  Ballroad  Co.  v.  McKenile.  85  Ala. 
648.  S  South.  Bep.  322;  Lawuon  v.  Warren, 
89  Ala.  686,  8  South.  Rep.  141 ;  McCullough 
v.  Jones,  (Ala.)  8  South.  Rep.  696.  The 
present  bill  avers  and  describes  the  Indebt- 
edness of  the  defendant,  Thomas  G.  Buch- 
anan, to  complainants,  and  farther  avers 
that  he  has  no  visible  property  or  other 
means  accessible  to  legal  process  from  a 
court  of  law  to  satisfy  plalnldHs'  demand. 
The  bill  further  avers  substantially  that 
he^baa  property,  or  an  Interest  in  proper- 
ty, real  or  personal,  or  money,  or  effects, 
orchoses  In  action,  subject  to  the  pay- 
ment of  his  debt;"  but  that  the  kind  and 
description  ot  property,  and  bow  held,  la 
keptconcealed  and  hidden  from,  and  la  on- 
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known  to  complainants,  and  that  a  dlB- 
covery  by  tbe  defendant  la  necpsHary  to 
enable  complainantB  to  reach  and  aabject 
It  to  the  Batlslactton  <if  their  demand- 
The  bill  farther  avers  that  tbla  property 
or  interest  was  conveyed  away  and  Is 
kept  concealed  by  the  defendant  debtor 
for  the  parpose  of  hindering,  delajlng,  and 
delraadlng  hie  creditors.  Tbe  blU  la  not 
liable  to  the  objectfon  "Uiat  it  la  a  mere 
flshlas  process  to  dlscoTer  as  hy  chance 
whether  the  defendant  has  sacb  property. 
TbeaTermcats  are  that  he  has  property 
liable  to  the  debt,  bat  that  defendant  has 
BO  manipulated  and  concealed  It  that  It 
rannot  be  reached  by  the  ordinary  process 
from  courts  of  law;  that  its  kind  and 
character  and  wbereahoutB  Is  anknown, 
and  cannot  be  dlacovered  witbont  the  aid 
of  a  eoort  of  chancery.  Ad  accarate  or 
any  deecrlptton  of  tho  property,  farther 
than  to  show  that  It  Is  liable  to  tbe  pay- 
ment of  defendant's  debt,  la  not  reqafred 
In  such  cases.  Neither  Is  the  objection 
available  that  the  property  Is  beyond  the 
llrotts  of  the  state.  The  defendant  debtor 
Is  lo  conrt  In  person,  subject  to  Us  Juris- 
diction, and  the  statute  Itself  makes  ex- 
press provision  for  such  cases,  whether  tbe 
property  be"  within  or  without"  tbe  state. 
Code,  9  3647.  The  court  may  require  the 
debtor  to  make  all  conveyances  to  a  re- 
ceiver which  maybe  neceaeary  to  eaable 
him  to  receive,  sue  fur,  and  recover  such 
property.  The  chancery  court  erred  la 
suetalnfnK  defendant's  demurrer  to  the 
bill.  In  the  case  of  Lawson  v.  Warren,  89 
Ala.  584,  8  South.  Rep.  141,  it  was  declared 
that  bills  like  tbe  present  one  should  be 
sworn  to.  Revened  and  remanded. 

(M  Ala.  m  — — 

Fbknch  t.  Statb. 
(Supreme  Ctoure  ef  Alaibama.  Feb.  8, 18991) 
Crihutu.  Liv— EviDBNOB  — Sbaschims  Fbbsos 

AbRBST. 

In  a  crimloal  prosecution  for  carrying  a 
concealed  pistol,  evidence  that  defendant,  hav- 
ing  been  i&wfally  arrested  while  in  the  act  of 
violating  a  municipal  ordlnanoe,  wbs  searched, 
and  the  weapon  foond  upon  Mm,  is  admissible. 
Cbastang  v.  State,  8  South.  Kep.  801,  88  Ala.  88, 
foUowed. 

Appeal  from  criminal  conrt,  Pike  coun- 
ty; WiLLuai  B.  Parks,  Judge. 

Indictment  agalnat  W.  E.  French  for 
carrying  a  concealed  weapon.  Defend- 
ant appeals  from  a  Judgment  of  convic- 
tion. Affirmed. 

The  appellant  in  thin  case  was  Indicted, 
tried,  and  convicted  for  carrying  a  pistol 
concealed  about  his  person.  The  evidence 
Introduced  by  tbestate  showed  that  upon 
the  defendant's  being  arrested,  and  his 
person  searched,  as  Is  stated  In  the  opin- 
ion, a  plBtol  was  found  concealed  In  his 
coat-pocket.  Tbe  defendant  duly  excepted 
to  the  coort'B  allowing  tbe  state  to  In- 
troduce evidence  concenitog  tbe  search  of 
the  defendant,  and  the  discovery  of  said 
pistol  concealed  about  his  person.  Upon 
the  Intioductlon  of  all  the  evidence  the 
conrt  gave  the  Jury  the  following  charge: 
**  If  yuu  tielieve  tbe  evidence  in  the  case, 
ypu  must  find  tbe  defendant  sullty;**  to 
which  charge  tbe  defendant  dalj* excepted. 


M.N.  Curllsle,  for  appellant.  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

McClbllan,  J.  It  was  admitted  on 
the  trial  below  that  the  arrest  of  French 
by  the  police  officers  of  the  city  of  Troy 
was  a  lawful  arrest,  the  Raid  French  be- 
ing In  the  act  of  violating  an  ordinance 
of  the  municipality,  and,  of  conseqnence, 
that  fala  Imprisonment  was  l^al.  Under 
these  clrcnmstances,  It  waa  not  only  tbe 
rigbt,  bni  tbe  duty,  of  the  offlcen  to 
search  tbe  prisoner  for  weapona  which 
might  be  need  by  bfm  to  effect  an  eecape, 
and  this  wholly  regardless  of  his  resist- 
ance or  peaceable  BuhmisBlott  to  the  ar- 
rest and  confinement  In  the  drst  Instance. 
The  fact  that  one  lawfully  arrested  makes 
no  attempt  to  use  weapona  be  bus  about 
his  pereon,  or  to  otherwise  resist  the 
officers  of  the  law,  Is  no  reason  whatever 
for  allowing  him  to  retain  such  weapons, 
which  he  may  afterwards,  and  under 
more  favorable  conditions.  It  may  be,  re- 
sort to  to  make  good  bis  escape.  Ex 
parte  Horn.  ^  Ala.  102,  9  Sonth.  Bep.  616. 
The  rigbt  to  arrest  and  conflne  Frencli 
being  thus  admitted,  and  the  additional 
right  arising  from  such  arrest  and  con- 
finement to  search  bifn  and  take  away 
any  arms  found  upon  his  person  being.  In 
our  opinion,  unquestionable,  this  case,  In 
respect  of  the  matter  reeerved  for  our  con- 
sideration. Is  upon  all  loure  In  principle 
with  that  nt  Caiaatang  T.  State,  8S  Ala. 
28, 8  South.  Bep.  804,  where  It  Is  held  that 
the  tact  disclosed  by  such  a  seareb  that 
the  person  arrested  had  a  pistol  con- 
cealed about  bis  person  may  be  given  in 
evidence  against  him  on  a  aubnequent 
prosecution  for  carrying  concealed  weap- 
ons. Adhering  to  the  principle  declared 
In  that  case,  and  applying  It  to  the  case 
at  bar,  we  hold  that  the  criminal  court 
did  not  err  In  admitting  the  testimony  ex- 
cepted to,  or  in  giving  the  general  affirma- 
tive charge  for  the  state.  The  qnestlou 
whether,  had  the  arrest,  confinement,  and 
search  of  the  defendant  been  unauthorized 
and  Illegal,  testimony  of  the  facts  dlH- 
closed  thereby  would  have  beenadmlsBlble 
against  blm  on  thla  trial,  Is  not  presented 
by  this  record,  and  Its  decision  1b  there- 
fore, as  In  the  case  of  Terry  v.  State,  90 
Ala.  685,  R  South.  Bep.  664,  pretermitted. 

Affirmed* 


(96  Ala.  St8) 

BoLLnro  at  hI.  t.  Boiia,m. 
(Supreme  Cavrt  of  Alabama.   Febu  8, 1809.) 

CONSTBDOnOK  OP  CONTRACT— WaIVBB  OF  IiIBX  Br 

If 0RTGA6BB— Motion  to  Dibsolvb  Iimraronoir 
— Qboukds. 

1.  A  senior  mortgagee  raomised  ajunlor  mort- 
gagee, if  the  latter  woola  advance  V^SOO  to  the 
mortgagors,  "so  as  to  make  their  lndel>tedueB8  to 
you,  inoluding  the  above  13,600,  In  all  910,600, » 
to  waive  bis  morteage  Uen  to  the  extent  of  "sud 
indebtedness."  ileld,  that  **sald  indebtedness" 
referred  to  the  proposed  debt  of  810,600. 

2.  Where,  in  an  action  by  a  junior  mortgages 
to  foreclose  the  mortgage,  and  restrain  the  aenlor 
mortgagee  from  foreclosing,  on  tbe  ground  tliat 
the  latter  waived  his  lien,  an  InJanction  is  grant- 
ed, aa  averment  of  tbe  answer  that  there  was  a 
mistake  in  tbe  written  agreement  of  waiver, 
though  a  ground  of  derease,  is  not  availahle  on 
motion  to  dissoln  the  Injunctloa  on  the  denials 
in  the  answer. 
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8.  An  Isnie,  raised  Vbm  answfr,  as  to 
whether  the  original  debt  rraulns  nnaatlafled, 
oan  be  detennlaed  ooly  by  evidence,  and  is  not 
available  on  motion  to  dissolve  the  injanatlon  on 
the  denials  in  the  answer. 

Appeal  from  cbancery  coort,  Montgom- 
er.vcoaDt7;  Jobn  A.  Fosteb,  Ghancollor. 

Bill  to  foreclose  a  mortsage,  and  eDjuln 
the  forerloaure  of  another  mortgage,  by 
8.  Boman  against  R.  E.  Boiling  and  oth- 
ers. Defendants*  motion  to  dlnolve  the 
Injanctlon  denied.  Oetendaota  appeal. 
Affirmed. 

The  bill  In  this  caae  Bought  to  enjoin 
defendantB  from  foreclosing  a  mortgage 
which  bad  been  executed  to  them  by  Gld- 
dens  ft  Co.,  and  also  prayed  the  forecloK- 
nre  of  a  mortgage  which  bad  been  exeent- 
ed  by  Glddens  &  Co.  to  complainant.  The 
ground  upon  which  the  complainant 
baaed  bis  relief  waa  that  the  said  R.  E. 
Bulling  &  Co.  had  waived  all  priority  of 
Hen  which  they  held  over  Roman  under 
the  mortgage  executed  to  them  by  aald 
GIddena  &  Co.  Thla  was  alleged  tu  have 
been  waived  by  the  following  agreement, 
which  was  addressed  to  Messrs.  I<ebman, 
DurrA:  Co.,  and  signed  by  R.  G.  Bulling: 
"if  you  will  advance  Glddens  A:  Co.  an 
additional  amonnt  of  twenty-flvehundred 
dollars,  for  the  purpose  of  making  hie  ar- 
rangements to  carry  on  their  mercantile 
business  and  to  make  their  crops,  so  as  to 
make  their  Indebtedness  to  yuu.  Includ- 
ing tbe  above  92,600.00,  In  all,  ten  thou- 
sand five  hundred  dollars,  I  will  and  do 
hereby  waive  my  mortgage  lien  on  the 
land  and  personal  prniwrty  of  said  Old- 
dens  ft  Co.,  to  the  extent  of  said  Indebt- 
edness and  Interest,  lor  and  on  account 
of  Lehman,  Ourr  ft  Co.,  only."  Themort- 
gage  and  cotes  which  wera  held  by  Leb- 
man,  Durr  ft  Go.  were  alleged  In  the  bill  to 
have  been  duly  and  properly  transferred 
to  the  complainant.  Tbe  defendants  filed 
their  answer  and  demurrer  to  the  bill, 
and  also  moved  to  diaeolve  the  Injunction 
for  the  want  of  equity  In  the  bill,  and  up- 
on the  avorn  denials  of  the  answer. 

E.  P.  Morrisett,  for  appellants.  Tomp- 
kins  A  Troy,  (or  appellee. 

8tonb,  C.  J.  We  cannot  agree  with  ap* 
pellants  In  the  construction  of  the  written 
agreement  of  R.  E.  Rolling,  bearing  date 
February  C,  1887.  The  flrstemploymenc  of 
the  word  "Indebtedness,"  in  the  agree- 
ment, refers  unmlstakaHy  to  the  aggre- 
gated sum,— the  past  Indebtedness  of 
98,000,  supplemented  wiib  tbe  additional 
93,600  to  be  advanced.  Tbe  language  of 
the  writing  is,  "so  as  to  maiie  tbeir in- 
debtedness to  you,  Including  the  above 
tweuty-flve  hundred  dollars,  In  all,  ten 
thousand  flvehundreddollurs."  We  think 
and  hold  that  tbe  proper  interpretation 
of  the  instrument  Is  that  Boiling's  offer 
waa  to  permit  the  entire  910,600  to  talie 
precedence  over  his  (Boiling's)  mortgage 
on  the  lands  In  Crenshaw  county. 

The  answer  sets  np,  In  avoidance  of  the 
Injunction  and  of  the  suit— i^raC.  That 
there  Is  a  mistake  In  the  writlng.and  that 
It  does  nut  truly  ezpreas  the  agreemont  of 
thf  parties.  This  Is  affirmative  matter 
set  np,  and.  If  proved,  may  be  a  defense 
to  the  claim,  in  whole  or  In  part.  It  for. 


nishes  no  ground  for  dlssolvlngthe  Injone- 
tlon.  Secoad.  While  the  answer  does  not, 
and  probably  could  not,  deny  the  com- 
piainants*  eialm,  as  matter  of  knowledge. 
It  nevertheless  fails  to  admit  Its  justnesR, 
as  claimed,  and  so  questions  It  as  to  ren- 
der It  necessary  to  tatte  the  account,  and 
to  ascertain  to  what  extent,  if  any,  tbe 
original  debt  remains  unpaid.  The 
waiver  was  as  to  that  debt,  and  none 
other.  Only  to  tbe  extent  that  debt,  with 
Its  accruing  interest,  remains  unsatisfied, 
Is  Boiling's  mortgage  to  be  postponed. 
This  Is  a  question  (or  proof,  and  does  not 
arise  on  the  motion  to  dissolve  the  In- 
junction on  the  denials  In  the  answer. 
AflArmed. 

^m  Wat.  7f> 

CaUERON  0t  a/.  T.  LodHTILLK,  N.  O.  ft  T. 

Rt.  Co. 

(Supreme  Court  of  Mi»»i»aip%iL  Oct  20, 1891.) 
Quuxma  Title — LmiTATions — Puapoio—  Ooy- 

STZTUnONAL  liAW. 

L  Under  Acts  1868,  a  88,  <  4,  providing  that 
13  months'  occapation  of  levee  lands  under  a 
deed  from  the  auditor  of  public  accoants  or  the 
levee  commissioners  shall  bar  any  action  toe  tbe 
same,  the  averment  in  a  bill  that  defendants  have 
been  in  actual  possession,  cluiming  title,  under 
such  deed,  for  13  months  prior  to  the  date  of  tbe 
flline  of  tbe  bill,  Is  fatal  to  it. 

£  While  what  la  reasonable  time  within 
which  to  bring  aotiona  for  existing  rights  Is  not 
a  question  for  final  determination  by  the  legis- 
lature beyond  the  reach  of  the  courts,  yet  It  waa 
within  ita  power  to  limit  the  time  to  18  mmtha, 
and  such  limitation  was  not  nnreaaonably  abort. 

Appeal  from  chancery  court,  Bolivar 
county;  W.  R.  Taioa,  Chancellor. 

Action  by  W.  D.  Cameron  and  others 
against  the  Louisville,  Kew  Orleans  ft 
Texas  Railway  Company.  Judgment  tor 
defendant.  Affirmed. 

Moon  dk  Jonea,  for  appellants.  J,  B, 
Hanit,  for  appellee. 

CAHPBBLL.C.J.  Tbe  averment  of  the 
bill  "that  said  defendants bavebeen In  act- 
ual possession  of  said  land,  claiming  title 
to  tbe  same,  under  said  deed  from  Qwln 
ft  Hemingway,  and  said  deed  from  the  au- 
ditor, twelve  months  prior  to  the  date  of 
the  filing  ot  this  bm,"ls  fatal  to  It;  for 
the  case  made  brings  ft  within  tbe  fourth 
section  of  the  act  entitled  "An  act  to  quiet 
and  settle  the  title  to  certain  lands  in  the 
Yasoo  delta,"  etc.,  approved  March  3, 
1888.1  It  was  witblu  the  power  of  theleg- 

lActs  1H88,  o.  38,  provides  (section  1)  that  the 
deeds  exeoDted  by  Oibbs  and  Hemingway  and  by 
Given  and  Hemingway,  commlasioners  of  the 
ohanoery  court  in  the  cause  of  Joshua  Oreen  and 
others  asalnst  Qibbs  and  Hemingway,  treasurer 
and  auditor  and  ex  o^icto  liquidatiDg  levee  oom- 
missioners,  shall  be  prima  femte  evidence  of  the 
reguLsrit;  of  tbe  proceedings;  (sections  3  aoA  8} 
that  tbe  auditor  of  publlo  accounts  shall,  npon 
application  to  him  of  any  purchaser  of  said  levee 
landa  frcm  said  oommisnonera,  execnto  a  deed 
conveying  the  state's  title,  which  shall  be  vrlma 
facte  evidence  of  paramonnt  title;  (section  4) 
"that  twelve  months'  oconpatloo,  at  anytima 
after  the  passage  of  this  act)  of  any  tnoi  of  laadf 
unaer  any  snob  conveyuioe  from  said  onnmlB- 
sloners  of  the  Hinds  oonnty  chanoery  court,  or 
under  s^d  aaditor's  deeds,  or  of  any  part  there- 
of, hy  any  such  occupant  claiming  tbe  irtiole, 
shall  forever  bar  any  action,  either  at  law  or'  In 
equity,  for  aufii  tnwt  ■■ 
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iBlatare  to  reqnlre  all  actions  to  recover 
any  of  tbe  lend  deacrlbei]  In  the  act  to  be 
brooi^bt  wltlitD  12  montbe  after  tbe  pas- 
sage of  the  act.  While  what  Is  a  reasuna- 
ble  time  In  which  to  bring  actions  asserting 
existing  rights  Is  not  a  purely  l^lslative 
anestion  for  final  determination  beyond 
tne  reach  of  the  courts,  we  are  unwilling  to 
declare  that  the  time  prescribed  was  an 
nnreaaonably  short  period  tor  the  asser- 
tion of  claims  to  land  In  tbe  situation  in 
whicb  tbe  lands  mentioned  by  the  act  ra- 
larred  to  wen.  Affirmed. 


(»  Flft.  SS2) 

A.TUNTic  A  G.  C.  C.  &  O.  Land  Co.  t 
Kinsman*. 

(Supreme  Covrt  <^  Flortda.  Jan.  Term,  1892.) 
Dismissal  ov  APFBAL^BBTTi.EifEnT  or  Aotiok. 

Tbe  attorney  for  »>peUant  filed  papers  erl- 
denoing  a  setUemeiit  ol  the  litigation,  ana  then 
the  attoraeys  who  had  argued  the  cause  in  this 
oDurt  in  behalf  of  appellee  moved  for  an  afflrm- 
anoe  of  the  Jadgment  to  the  extent  of  the  amount 
of  fees  claimed  bythem  for  their  serrioes;  and 
tliereapOD  the  i^peUaot  moved  to  dismiss  the  ap- 
peal on  the  ground  that  the  suit  had  been  settled, 
llotion  to  dismiss  granted,  without  adjudlcatiog 
whether  or  not  the  salt  had  been  settled,  and 
witliont  prejodlce  to  any  rights  of  attorneys  for 
appellee. 
(Si/Uobuff  by  the  Count.) 

Appeal  from  drealt  court,  Oaeeola 
county. 

Action  by  A.  S.  Elnsmao  agatnsttheAt- 
lantle  ft  Gulf  Coast  Canal  ft  Okeechobee 
Land  Company.  From  a  Jadgment  for 
plaintiff,  deiradant  appeals.  Appeal  dis- 
missed. 

E.  K.  Foster,  fur  motion.  Cooper  A 

Cooper,  opposed. 

Bahst,  C.  J.    When   this  cause  was 

reached  npon  the  docket  for  reargnment, 
under  special  rule  No.  1;  there  bad  been 
placed  among  its  flies  by  tbe  attorney  for 
the  appellant  tbe  following  papers:  (1) 
A  certified  copy  of  a  deed  bearing  tbe  date 
of  March  12,  1890,  made  by  the  appellee, 
and  purporting  to  sell  and  assign  to  the 
First  National  Bank  of  Orlando  the  Judg- 
ment appealed  from,  tbe  same  being  In  fa- 
vor ot  appellee,  and  against  appellant, 
and  for  the  snm  ot  ¥9.456.62;  tbe  consider- 
ation for  such  asslicnment,  as  expressed  In 
the  deed,  being  "  the  sum  of  tnree  thou- 
sand dollars,  and  other  valnable  consider- 
ations, lawful  mt>ney  of  tbe  United  States 
of  Aiperlea,"  and  the  appellee  covenant- 
ing that  tlie  full  amount  of  the  Judgment 
and  the  Interest  thereon  wafl  still  due  and 
unpaid,  and  tbe  appellant  agreeing  to 
save  the  appellee  harmless  from  any  coRts 
of  proceedings  for  the  recovery  of  tbe 
amount,  (8)  A  certified  copy  of  an  in- 
fltmment  dated  April  8, 1891,  signed  and 
sealed  by  tbe  appellee,  lu  and  by  wblcb 
Instrnment  be  authorizes  John  M.  Lee. 
clerk  of  tbe  circuit  cunrt  ot  Osceola  coun- 
ty, in  which  court  such  Judgment  was  ren- 
dered, to  cancel  such  Judgment  upon  the 
Judgment  of  Record  Books  in  such  clerk's 
office;  such  autborizatton  being,  accord- 
ing to  the  instrument,  tor  and  In  consid- 
eration of  tbe  sum  of  91,350  to  appellee  In 
band  paid  by  the  defendant,  the  appellant 
company,  tbe  receipt  of  anch  anm  being 


acknowledged  In  full  satlslactlion  of  tbe 
judgment.  (3)  A  certified  copy  of  an  In- 
strument under  seal,  executed  by  tbe 
above-named  bank,  and  bearing  date 
July  6, 1891.  and  reciting  the  making,  fil- 
ing, and  recording  of  such  deed  in  the 
office  of  tbe  clerk  of  the  circuit  court  of 
Oaoeola  coaoty,  then  readlngi  In  sub- 
Btanee,  as  follows:  Now,  In  considera- 
tion of  91,2G0  paid  to  said  bank  by  said 
appellant  company,  the  receipt  whereof 
Is  hereby  acknowledged.  In  full  satisfac- 
tion of  said  Judgment,  costs,  and  Interest, 
and  the  same  Is  hereby  canceled  of  record 
in  as  complete  a  manner  as  It  the  whole 
sum  of  99,46tt.62  bad  been  paid,  with  costs 
and  Interest  since  tbe  rendition  ol  the 
Judgment, "this  caueellatlon  being  made 
in  connection  with  another  cancellatlob 
which  has  been  made,  executeil,  and  de- 
livered to  said"  appellant  company  "by 
A.  S.  Kinsman,  in  bis  own  proper  persuu, 
sttbseqaent  to  theasslgnment  olsald  Judg- 
ment hereinafter  mentioned  to  the  First 
National  Bank  of  Orlando,  Florida." 

These  papers  are  certified  by  the  clerk  of 
tbe  circuit  court  of  Osceola  county  to  be 
copies  of  tbe  records  of  bis  office. 

There  had  also  been  entered  by  Messrs. 
Cooper  ft  Cooper,  and  was  presented  to 
the  court  on  tbe  calling  of  the  caase.  a 
motion  by  which  tbey  represent  that  they 
were  and  are  tbe  attorneys  ot  record  in 
this  court  ot  the  appellee,  and  argoed  tbe 
case  orally  here,  and  prepared  and  filed 
the  briefs  in  his  behalf,  and  that  the  al- 
leged deed  of  assignment  to  the  Bank  of 
Orlando,  represented  by  the  above-stated 
certified  copy  thereof,  and  the  attempted 
cancellation  of  such  Judgment  by  Kins- 
man, were  made  without  notice  to  them, 
and  that  such  assignment  and  attempted 
cancellatlonB  were  made  without  any 
payment  or  settlement  of  tbe  tees  due  the 
movants  for  their  services  for  appellee  in- 
this  court,  which  fees  amount  to  9500. 
That  Kinsman  bad  actual  notice,  and 
constructive  notice  from  the  recor<ls  of 
this  court,  of  tbelr  services,  and  the  bank 
had  the  same  constructive  notice,  and 
that  before  tbe  attempted  cancellation  by 
the  bank  they  gave  notice  to  It,  and  to 
appellant,  and  to  the  letter's  attorney, 
of  tbelr  rights  lu  the  cause  as  attorneys, 
all  ot  which  they  represent  was  known  to 
each  of  said  parties  from  the  record  in 
this  cause;  and  they  ask  tbe  court  to  af- 
firm the  Judgmoit  appealed  from,  to  the 
extent  of  directing  that  I c  be  enforced  for 
tbe  collection  of  the  amount  of  $500  due 
them  as  attorneys  for  appellee. 

The  movants  have  filed  certain  papers 
Id  support  ot  their  motion,  whicb,  ia  view 
ot  tbe  conclusion  we  have  reached)  It  Is 
unnecessary  to  notice. 

Dpon  tbe  argument  of  tbe  above  mo- 
tion by  counsel  for  appellant,  be  entered 
in  behalf  of  the  appellant  a  motion^  to 
dlsmlas  tbe  appeal  on  the  ground  that  tbe 
suit  has  been  settled.* 

Our  conclusion  is  to  dismiss  the  appeal 
on  motion  of  the  appellant,  but  without 
adjudicating  that  the  suit  has  been  set- 
tled, and  without  prejudice  to  any  rlgbt 
which  tbe  movants,  MessrH.  Cooper  ft 
Cooper,  may  have.  Appellant  has  the 
light  to  dismiss  on  payment  of  costs. 
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whether  the  unit  has  been  settled  or  not. 
The  dismissal  of  the  ap[>eal,  however, 
wilt  not,  of  Itaell,  affect  tlie  ludf^meot.  ]( 
the  JndgmeDt  has  been  lawfully  Bettled 
or  canceled  of  record,  the  dismlBsal  will 
not  prejudice  the  movants,  nor  add  any-' 
thing  to  the  effect  of  the  alleged  eettlt^ 
ment  or  cancellatioD,  If  any  tliey  have, 
upon  the  rlghte  ot  the  movants.  More- 
over, it  now  seems  to  os,  In  view  of  the 
limited  character  of  our  original  Jurisdlc- 
tlon.  which  extends  only  to  certain  spe* 
dal  writs,  that  the  eircait  court,  and  not 
this  tribunal*  Is  the  proper  furDm  (or  the 
assertion  ot  whatever  rights  the  mov- 
ants may  have. 

Orders  disposing;  of  the  appeal  and  of 
the  motions  in  accordance  with  the  above 
views  will  be  made. 

O  FU.  BOO)   

noDOB  T.  State. 
(Suprenw  Court  of  Florida.   Jan.  S8, 1899.) 
Ceihinal  Law— ComissiON  to  Taxb  DEFOaiTiON 

0»  WlTNBSS  — RbQJUSITBB  OF  AFFIDAVIT  —  PlBA 

IN  Abatbmbnt— Waitxb  or  Right— Kbcbift  of 
Vbrdiot  on  Suhsat. 

1.  The  oath  or  afSdavita  reg,nir8d  by  the  act 
of  March  11,  1879,  (seotiioa  41,  p.  466,  ^cClell. 
Dig. , )  to  satisfy  tae  court  that  the  teatimony  of 
a  witDeas,  whose  deposition  it  ia  desired  to  take 
under  a  commissioa,  is  material  and  necessary  to 
the  defense  of  the  accused,  must  present  facts 
oatarally  and  reaaonably  oalonlataa  to  satisfy 
the  Jadgment  of  the  cooit  that  saoh  testimony  Is 
material  and  necessary  to  the  defense.  An  affi' 
davit  of  counsel  stating  that  be  is  acquainted 
wiih  the  case  of  the  defendant,. and  what  la  neo- 
easary  for  his  defense,  and  verity  believes  that 
the  testimony  of  a  named  witness,  to  whom  in- 
terrogatories calling  for  his  opinion  as  an  expert, 
and  accompanying  the  motion  for  a  oommission, 
are  addressed,  '*is  necessary,  material,  and  im- 
portant to  the  defendant, "  is  not  sulBolent. 

a.  A  plea  of  not  guilty  is  a  waiver  of  the  right 
to  plead  In  abatemeot  In  a  orlmloal  cause. 

8.  If  there  can  ever  be  a  review  by  an  appel- 
late ooart  of  a  ruling  of  a  trial  court  refusing  to 
permit  the  withdravm  of  the  general  Issue  for 
the  purpose  of  pleading  In  abatement  of  the  in- 
dictment. It  will  not  be  done  where  the  accused 
has  waited  31  months  after  the  finding  of  the  In- 
dtotment,  and  there  has  already  been  a  trial  on 
the  merits,  and  the  period  barring  a  new  indict- 
ment has  elapsed. 

4.  A  charge  to  a  jury  cannot  be  made  a  part 
of  the  record  except  by  a  bill  of  exceptions,  or  by 
being  signed,  sealed,  and  filed  by  the  circuit 
lodge  in  accordance  with  theaot  of  March  2, 1S77, 
(aection  86.  p.  388,  McCiell.  Dig.,)  and  wlU  not 
be  reviewed  by  the  appellate  oourt  when  not 
made  a  part  of  the  record. 

6.  A  verdict  may  be  received  and  entered  on 
Sunday,  but  it  seems  that  Judgment  or  senteace 
cannot  be  lawfully  rendered  on  that  day.  The 
former  proceeding  Is  not  ground  for  a  new  trial. 

6.  The  failure  of  the  record  to  show  that  the 
Judge  aslied  a  prisoner,  before  pronouncing  aesi- 
tence  upon  him,  if  he  bad  anythine  to  say  why 
the  sentence  of  the  law  should  not  oe  passed  up* 
on  him,  is  not  ground  for  setting  aside  the  Judg- 
ment, where  the  conviction  la  not  ot  a  capital 
offense. 
(Syllobut  by  the  Court.) 

Error  to  circuit  court,  Harton  coanty; 
Jkmb  J.  FiNLBT.  Judge. 

Qreen  W.  Hodge  was  indicted  December 
20, 188S,  fur  murder  in  the  flrat  degree,  for 
the  killing  ot  one  Jesse  J.  Marlow ;  and, 
alter  a  conviction  o!  the  crime  charged, 
and  reversal  by  the  supreme  court,  (26  Fla. 
11,7  Sooth.  Kep.  598,)  was  tried  and  con- 
victed on  the  2d  day  ol  November,  1890,  ol 


manslaughter  In  the  third  degree,  and  sen- 
tenced to  imnrlsonment  in  the  state  penl- 
tentlary.at  hard  labor,  for  two  yean  and 
six  months.   He  brings  error.  Affirmed. 

Mtller  A  Speneer,  for  plalntitt  In  error. 
W.  B.  Lamar,  Atty.  Gen.,  for  the  State. 

Ranbv,  C.  J.  The  first  allegation  of  er- 
ror in  the  assignment  of  errors  furnished 
under  the  requirement  ot  the  statute  (sec- 
tion 4,  p.  456,  McClell.  Dig. )  le  the  refasal  of 
the  circuit  Judge  of  a  motion,  made  la 
open  court  October  1890,  for  the  Issu- 
ance of  a  commission  to  take  the  testi- 
mony of  one  K.  G.  Spitzka,  residing  at  712 
Lexington  avenue.  New  Tork,  on  Inter- 
rogatories Hied  five  days  prevloasly  at  the 
same  term. 

The  statute  of  March  II,  1879,  (sections 
41  et  seq.,  p.  466,  McClell.  Dig..)  enacts 
that  when  any  person  Is  arraigned  before 
a  rlrcnit  court  upon  indictment  or  Infor- 
mation, charged  with  crime  which  is  by 
law  a  felony,  and  he  shall  satisfy  the  court 
by  his  oath  In  writing,  or  by  affidavits 
of  other  credible  persons,  that  the  testi- 
mony ot  absent  persons  Is  material  and 
necessary  to  his  defense,  and  snch  wit- 
nesses reside  beyond  the  Jarisdlction  of 
the  court,  or  are  so  sick  or  Infirm  that 
with  diligence  they  cannot  be  procured  to 
be  in  attendance  at  the  same  or  next  suc- 
ceeding regular  or  special  term  at  which 
the  case  may  be  tried,  it  shall  be  lawful, 
and  Is  mnde  the  duty  ol  the  Judge,  upon 
the  proper  application  of  the  accused  or 
his  attorney,  iind  the  filing  ot  the  inter- 
rogatories, to  order  that  a  commission  be 
issued  to  some  competent  person  or  per- 
sons to  take  the  deposition  of  the  witness, 
to  be  used  on  the  trial. 

If  we  are  permitted  to  consider  the  in- 
terrogatories In  the  absence  of  a  bill  ot 
exceptions  dniy  Incorporating  them,  we 
see  that  their  purpose  la  to  prove  by  the 

f>roposed  witness,  as  an  expert,  that  there 
9  such  a  thing  as  transitory  or  Impulsive 
insanity,  and  also  \t%  nature  and  effect, 
and  that  certain  assumed  or  supposed 
conditions  and  acts  of  a  peraun  were 
symptoms  olhls  being  the  victim  of  aaeh 
Insanity,  and  that,  In  the  opinion  of  the 
witness,  a  person  acting  In  a  deacrlbed 
supposed  manner,  under  described  sup- 
posed conditions,  was  Insane  and  Irre- 
Bponaible. 

The  alBdarit  presented  In  support  of  the 
application  for  the  commlsalon  was  made 
by  Mr.  Hugh  £.  Miller,  one  of  the  prison- 
er's counsel.  The  substance  of  Mr.  Miller's 
affidavit  la  that  he  "is  acquainted  with 
the  case  of  the  defendant,  and  what  Is  nec- 
essary and  material  to  bis  defensn;  that 
he  verily  believes  that  the  testimony  of " 
Dr.  Spitzka,  residing  at  712  Lexington 
avenue.  In  the  city  ot  New  York,  "is  nec- 
essary, material,  and  important  to  the 
defendant,"  and  that  witness  resides  be- 
yond the  Jurisdiction  of  the  conrt.  It 
might  be  said  ot  this  affidavit  that  it  is 
evidence  that  Mr.  Miller  had  satisfied 
himself  that  the  testimony  of  Dr.  Spitzka 
was  "material  and  necessary  "  to  his  cli- 
ent's defense;  but,  certainly  and  obvlona- 
ly.  the  statute,  when  It  says  the  prteoner 
shall  satisfy  the  court  that  the  testimony 
of  the  absent  person  is  material  and  nec- 
essary to  tola  d^nse,  means  that  there 
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Bball  be  presented  at  leaat  some  facts 
which  will  reasiinably  and  natarally  &at- 
iBly  the  ludgment  of  the  coart.  It  li  pal* 
pable  tbattlierels  DotbinK  here  to  Indi- 
cate to  the  court  that  tbe  prlBoner  in  tend- 
ed and  woDld  be  able,  or  even  expected,  to 
prove  on  the  trial  the  sapposed  facta 
wtalcta  would  make  the  upinlona  proposed 
to  be  elicited  from  Dr.  Spitzka  of  any  use 
to  hlin  in  the  trial  of  the  cause.  There  1b 
nothing  for  the  Jndge  to  do  but  refune  tbe 
motion.  Besides  what  has  been  said.  It  Is 
apparent  from  tbe  record  that  nearly  two 
years  had  passed  since  tbe  indictment  was 
found,  and  that  there  had  been  a  former 
trial,  and  it  dosH  not  appear  wby  tbe  ap- 
plication was  not  made  before  this  time, 
when  tbe  caose  waa  about  to  be  tried  tbe 
second  time;  and  again.  In  the  absence  of 
a  bin  of  exceptions,  bow  can  It  be  assumed 
that  there  was  any  evidence  nn  tbe  trial 
of  a  cbaractOT  to  make  Dr.  Spltska'e  opin- 
ion of  any  value  to  the  prisoner  or  his  de- 
fense? There  Is  nothing  whatever  to  sup- 
purt  the  alleged  assignment  error. 
This  conclosinn  is  not  iDConslstent  with 
the  ruling  in  Newton  v.  State.  31  Fta.  63. 

Another  error  assigned  Is  the  refaaal  of 
the  trial  court  to  permit  tbe  prisoner  to 
withdraw  bis  plea  of  not  guilty,  and  Inter- 
pose a  plea  in  abatement.  This  motion 
was  made  immediately  after  tbe  denial  of 
tbe  preceding  motion  tor  the  commission 
tu  take  the  deposition  of  Dr.  Spitzka. 
The  prisoner  had  already  been  tried  apoa 
the  plea  of  not  guilty.  By  this  plea  be 
waived  hie  right  to  plead  In  abatement. 
By  a  plea  In  bar.  voluntarily  pleaded,  It 
seems  all  matter  of  abatement  is  waived; 
and,  though  It  may  be  In  tbe  discretion  of 
the  trial  court  to  permit  the  withdrawal 
of  such  a  plea  for  tbe  purpose  of  pleading 
in  abatement,  that  discretion  will  not  be 
reviewed  or  interfered  with  on  appeal. 
Savage  v.  State,  18  Fla.  909;  Adams  v. 
State,  28  Fla.  — ,  10  South.  Rep.  106. 
Pleas  In  abatement  should  be  pleaded  he- 
fore  pleading  in  bar.  I  Whart.  Crlm.  PI.  6 
426;  SavaKe  v.  State.  18  Fla.  909,  949. 
After  the  general  Issne  pleaded,  the  defend- 
ant cannot  plead  In  abatement:  and  ac- 
cording to  tbe  old  authorities  tbe  proper 
time  for  tbe  plea  Is  upon  hlB  arraignment. 
1  Blsh.  Crim.  Proe.  $  175;  2  Hale. P.  C.  17B; 
1  i-hlt.  Crim.  Law,  447;  Kinloch's  Case, 
Fob t.  Crown  Law,  16;  Whart.  Crim.  PI.  j 
426;  Martin  v.  Com.,  1  Mass.  347;  State  v. 
Farr.  12  Rich.  Law.  24.  Chltty  says  it  was 
always  necessary  to  plead  it  beforeany  plea 
In  har,aa  thedefendantwlll  beestopped  by 
an  iBsne.  1  Chit.  Crim.  Law,  marg.  p.  447. 
If  there  can  ever  be  a  review  by  an  appel- 
late court  of  a  ruling  refusing  to  permit 
tbe  withdrawal  of  tbe  general  Issue  tor 
the  purpose  of  pleading  In  abatement,  we 
find  no  Buch  authority;  but.  It  there  can,  ft 
will  not  be  done  In  a  case  la  which  the 
party  has  waited  over  a  year  and  nine 
months  after  Indictment  loondt  and  after 
there  has  a]read.v  been  a  trial  on  tbe  plea 
of  not  guilty;  and  when  more  than  two 
years  have  passed  since  tbe  alleged  killing, 
by  which  lapse  of  time  any  iiow  Indict- 
ment in  this  case  has  become  barred. 
Johnson  v.  State,  27  Fla.  — ,  »  South. 
Rep.  208.  To  iiermttsnch  a  practice  would 
encourage  all  kinds  of  delay,  and  over- 
turn tbe  established  rale,,  which  reqalns 


that  all  matters  In  abatement  should  be 
pleaded  primarily.  The  fact  that  the  pro- 
posed plea  here  tends  to  affect  tbe  legality 
of  the  grand  Jury  does  not  change  tbe 
rale,  or  create  any  exception  to  Its  appli- 
catton.  There  Is.  moreover.  If  an  excufle 
lor  tbe  delay  would  have  any  effect  In 
favor  of  the  assignment  of  error,  not  even 
a  pretense  of  an  excuse  or  reason  tor  the 
delay  lu  preseutlog  the  proposed  plea. 

It  is  also  Bsslffned  as  error  that  the 
court  altered  instructions  asked  for  by  tbe 
prisoner,  and  In  chaises  given  in  lieu  of 
those  asked,  and  Inrefuslnfr  to  glvecharges 
as  requested.  Webave  alreadystated  that 
there  iB  uo  bill  of  exceptions ;  and  not  only 
iB  this  so,  but  it  Is  alBO  a  fact  that  there  Is 
not  In  the  transcript  before  us  anything 
which  can  be  recognised  or  treated  as  a 
charge  requested  or  given  or  refused. 
Thrae  la  upon  no  paper  Incorporated  In 
tbe  transcript  before  as,  and  purporting 
to  be  a  charge  offered,  given,  relused.  or 
"altered,"  any  evidence  that  the  same,  or 
the  original  thereof,  was  ever  signed, 
sealed,  and  filed  by  tbe  circuit  Judge,  or 
either  signed,  sealed,  and  filed  by  him. 
Blchardson  v.  State,  28  Fla. — ,9  South. 
Bep.  704;  Parrlsb  v.  Railroad  Co.,  28  Fla. 
— ,  9  South.  Rep.  696.  There  Is.  it  Is  trae, 
quite  a  mass  of  papers,  whose  originals 
may  have  played  an  In-portant  part  In 
tbe  trial  of  the  cause;  bat  they  have  not 
been  made  a  part  uf  tbe  record  either  by  a 
bill  of  exceptions,  or  in  tbe  manner  pro- 
vided by  the  act  of  March  2, 1877,  (section 
86.  p.  888,  McClell.  Dlg.,1  and  Indicated 
above;  tbe  only  two  legal  modes  of  doing 
it,  and  of  authorising  us  to  consider  them 
as  charges  offered  and  given  or  refused. 

In  tbe  absence  of  a  bill  of  exceptions  and 
of  the  entire  testimony*  no  review  can  be 
made  of  the  refusal  of  tbe  motion  for  a 
new  trial,  the  grounds  of  which,  other 
than  the  matters  considered  above,  were 
that  the  verdict  was  contrary  to  the 
charge  of  tbe  court,  and  against  the 
weight  of  and  without  evidence  to  support 
it,  and  alleged  error  of  tbe  court  both  In 
admitting  and  in  rejecting  evidence. 

It  is  also  objected  that  the  verdict  was 
rendered  on  Sunday.  Tbe  jury  returned 
Into  court  on  Banday,  November  2. 1890, 
tbe  case  having  been  Bobmltted  to  them 
the  previous  day,  and  rendered  their  ver- 
dict, and  were  discharged ;  and  thereupon 
tbe  court  adjourned  until  the  next  day  at 
9  o'clock,  on  which  latter  day  the  pris- 
oner moved  for  a  new  trial,  and,  the  same 
having  been  overruled,  he  was  sentenced 
by  tbe  coart  to  imprisonment  In  tbe  state 
penitentiary  at  bard  labor  for  two  years 
and  a  halt.  Novalld  Judgment  can,  at  the 
common  law,  be  rendered  on  Sunday,  and 
any  Judgment  actually  pronounced  or  ren- 
dered on  that  day  Is  void.  Black,  Judgm. 
S182;  Freem.  Judgm.  §  188;  Chapman  v. 
State,  5  Blackf.  Ill;  Swann  v.  Broome,  8 
Burrow,  1586.  Tbe  sentence  orlndgment 
In  the  case  before  as  was  not  rendered  on 
Sunday,  and  the  law  applicable  to  such  a 
state  of  facts  is  consequently  not  in  point. 
We  find,  however,  that  a  verdict  maybe 
received  and  entered  of  record  on  Sunday. 
Nearly  all  the  cases  toueblug  the  question 
sustain  tbe  practice  as  being  both  lawful 
and  proper.  Ball  v.  U.  S.,  140  U.  S.  118, 
131, 11  Sap.  Gt..Sep.  761;  Baxter  v.People, 
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S  Gllmao,  868;  Van  Riper  v.  Van  Elper,  4 
N.  J.  Law,  176:  State  v.  Rlcketts,  74  N,  G. 
187:  State  v.  Penley.  107  N.  C.  m,  12  S  E. 
Kep.  455.  See,  alao,  Allen  t.  Godfrey,  44  N. 
T.  483;  Haldekoperr.Cotton,8Watts,S6; 
HoKhtallDR  V.  Osborn,  15  Johns.  119.  The 
general  rule  Is  that  Jadicial  acta  cannot  be 
done  on  Sunday,  but  acta  which  are  noli 
Judicial  are  not  within  the  maxim,  d^f^  doi 
loinicaa  Don  eat  jaridicna,  and  may  be  lawJ 
folly  performed.  Story  v.  Elliot,  8  CowJ 
27.  In  Mackalley'a  Case,  9  Coke,  65,  It  waE^ 
reeolved  that  though  Sanday  was  uot, 
dleajuridicaa,  and  no  Judicial  act  coald  be 
done  on  It,  yet  that  ministerial  acts 
might  be  lawfully  executed;  and  theob* 
Jectlon  that  an  arrest  could  not  be  made; 
was  overruled.  In  Sliaw  v  McCombs, 
as  reported  In  2  Bay,  282,  (A.  D.  1799.)  a 
new  trIcU  was  granted  by  the  court  of  ap- 
peals because  the  rerdlct  was  received  on 
Sunday  morning.  In  Hlller  t.  English,  4 
Strob.  486,  (A.  D.  1R49),  where  Shaw  v. 
McCombB  (a  ease  In  which  no  opinion  was 
written)  is  examined,  and  the  report  of  it 
by  Bay  corrected,  and  the  term  of  the 
court  Bbovfn  to  have  expired,  the  decision 
of  the  court  of  errors,  in  the  same  state, 
was  that  the  receipt  and  publication  of  a 
verdict  on  Sunday  la  a  Judicial  act,  bnt 
that  wheiearourt  fa  directed  to  sit  two 
weeks,  and  a  Jury  retire  before  midnight 
of  the  tlrat  Saturday  and  return  Into  court 
before  day-light  of  Sunday,  their  verdict 
may  be  received  and  published,  and  that 
It  seemed,  both  under  the  common  law, 
applicable  to  courts  not  bound  by  the 
terms  at  Westminster,  and  under  the  Stat- 
utes  of  South  Carolina,  that  It  nilght  be 
received  at  mid-day  of  any  Sunday  Includ- 
ed within  the  term,  and  that  It  also 
seemed  that  although  Sunday,  when  men- 
tioned in  a  statute,  begins  and  ends  as  an- 
other civil  day,  yet  to  It,  as  a  common- 
law  festival,  and  as  a  holy  day  eetabllBhed 
by  the  usage  ol  various  sects  and  Chris- 
tians, eommon>law  prohibitions  extend 
only  from  sunrise  to  sunset.  In  Davis  v. 
Flan,  3  Q.  Greene*  406,  wbtsre  the  Jury  was 
charged,  verdict  retnmed,  and  Jndgment 
rendered  i>n  Sunday,  It  was  said  that  U  Is 
Improper  to  even  receive  the  verdict  on 
Sunday.  Bnt  the  settled  doc  trinels  against 
this  view.  In  so  farae  to  the  mere  reeelptol 
the  verdict  and  the  entry  thereof  on  that 
day,  (UavlB  v.  Fish,  48  Aiiier.  Dec.  387,  392, 
S93,  note;)  and  the  statutes  of  this  state 
are  not  repugnant  to  this  conclusion,  (sec-^ 
tlon  17,  p.  813.  McClell.  Dig.)  The  result 
of  the  authorities  Is  that  the  receipt  and; 
record  of  a  verdict  on  Sunday  Is  not  wlth^ 
lu  the  prohibition  of  the  maxim  mentioned 
above;  and,  whatever  the  true  reason  for 
this  may  be,  we  feel  satlHfied  that  neither 
guod  morals,  the  welfare  of  society,  nor 
religion  are  offended  by  doing  so,  and  re- 
lieving Jnrors  from  the  restraints  placed"- 
npon  the  usual  and  proper  observance  of 
the  day  by  being  detained  In  a  Jnry-ruom' 
for  00  practical  or  beneficial  purpose. 

In  reaching  the  conclusion  announced  In 
the  above  paragraph,  we  havenotlnvofced 
the  aid  of  the  written  agreement  appear- 
ing in  the  record,  bearing  date  Saturday* 
November  1, 189U,  signed  by  tbe  state  at- 
torney and  Gounsel  for  the  prisoner,  In 
which  it  Is  recited  that  the  cause  had  been 
sabnritted  to  the  Jnvjr  under  tlie  ebarge  ct 


tbe  cuurt  at  a  late  hoar  ot  that  day,  and 
by  which  It  Ib  agreed  tha  t,  In  tbe  event  the 
Jury  may  be  ready  to  render  their  verdict 
at  any  time  on  the  following  day,  It  may 
be  re(mved  as  If  rendered  on  any  other 
day  of  the  week,  and  that  no  advantage 
or  exception  "can  betaken  by  defendant 
by  reason  ot  such  verdict  having  been  ren- 
dered on  the  Sabbath  day  under  this 
agreement. " 

The  only  other  error  asHigned  Is  that  It 
does  not  appear  that  the  prisoner  was 
asked  by  tbe  circuit  Judge,  upon  being  sen- 
tenced. If  he  had  anything  to  say  why  sen- 
tence should  not  be  passed  npon  him.  In 
Keech  v.  State.  15  Fla.  691.  009,  where  It 
was  urged  that  there  waserror  In  not  ask- 
ing tbe  defendant  why  sentence  of  death 
should  not  be  pronounced  against  her.. 
Randall,  C.  J.,  speaking  tor  tbe  court, 
said:  "It  is  laid  down  by  Blsbop  that  It 
Is  Indispensably  neceseary  that  this  cere- 
mony should  be  observed  In  capital  eases, 
and  that  It  Bhoutd  appear  of  record  that 
It  was  observed. '—and  the  authorities 
cited  sustain  the  conclusion ;  but  he  fur- 
ther says  tbe  utmost  that  may  be  asked 
on  account  of  the  omission  of  this  cere- 
mony is  **  that  the  Judgment  beset  aside, 
and  tbe  prisoner  remanded  to  tbe  proper 
court,  to  be  dealt  with  according  to  law, 
the  verdict  standing  unimpaired;*  or,  In 
other  words,  for  a  resentence,  wltb  an  ob- 
servance of  the  ceremony.  It  seems  to  be 
the  view  of  the  text-books  that,  only  In 
cases  where  the  sentence  Is  death,  la  It  In- 
dispensable that  the  record  should  show 
affirmative  the  observance  of  this  formu- 
la. Whart.  Orim.  PI.  6  908-;  1  ailt.  Grim. 
Law,  699,  700;  1  Blsh.  Crim.  Proc.  §  1118. 
See,  also.  Ball  v.  U.  S.,  140  V.  S.  118, 11 
Hup.  Ct.  Bep.  761.  And  though  there  are 
American  decisions  which  refuse  to  set 
aside  the  Judgment,  even  In  capital  cases, 
on  account  of  the  failure  of  the  record  to 
show  that  the  question  was  asked,  (see 
notes  to  Wharton  and  Bishop,  supra,)' we 
find  but  two  authorities  (SatTord  v.  jPeo- 
ple,  1  Parker,  Crim.  B.  474,  and  Crim  v. 
State,  48  Ala.  65)  holding  that  It  Is  neces- 
sary that  tbe  record  should  show  It  In 
convictions  of  other  or  inferior  offenses. 
In  the  following  eases,  not  capital,  It  is 
at  least  heldthatthe  Judgment  or  sentence 
will  not  be  set  aside  on  account  of  the 
omission:  Grady  v.  State,  11  Ga.  253; 
West  V.  State,  32  N.  J.  Law,  212,  229; 
State  V.  Ball,  27  Mo.  824;  State  v.  Taylor, 
27  La.  Ann.  393;  Jones  v.  State,  61  Miss. 
718;  Splgner  v.  State,  58  Ala.  421.  Where 
the  record  shows,  as  It  does  here,  that 
the  prisoner  was  In  court,  and  represent- 
ed by  counsel  who  were  present,  and  that 
a  motion  tor  a  new  trial  was  made  and 
relused.  and  there  Is,  moreover,  no  error 
apparent  on  the  record  for  which  tbe  Judg- 
ment can  be  arrested.  It  does  look  like 
child's  play  to  send  the  case  back  for  the 
purpose  of  asking  a  question  to  which 
there  ran  be  no  answer  that  will  cbange- 
the  prisoner's  fate,  and  of  having  a  new 
sentence  pronounced.  State  v.  Johnson, 
67  N.  C.  66.  60;  Splgner  v.  State,  supra. 
The  authorities  do  nut  call  upon  us  to  ex- 
tend tbe  rule  applicable  In  capital  cases; 
and  we.  In  tbe  absence  of  a  meritorious 
reason,  are  not  disposed  to  do  so.  Jones 
v.  Btate,  61  Miss.  781,  728.  Doobtleas^  IT 
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the  qaesUon  had  beeu  material  to  ddenil- 
ant.  Dl8  counsel  would  have  called  the  uat- 
ter  to  the  Jadge's  attention.  If  It  was  In 
(act  omitted,  and  dne  exception  would 
hare  beAo  taken,  bad  there  been  a  retusal 
to  ask  the  qoestlon. 
The  ladfcment  ta  affirmed. 

<»  Fla.  tiS)   

Adaiu  Bt  aL  T.  Frt.  " 

(Suipnme  Cwrt  qf  Florida.   Jan.  IS,  ISBSi) 
FoRECLrOsimB  OP  UoRTeAAB— Daniistt — Fi.bai> 

inqandPkoot— FHBBOHALJDDaiiaii*— MAsna'a 

Rbfobt. 

1.  To  a  bill  filed  to  foreclose  a  mortgags  for 
pDRshaiie  money  dqe  on  real  estate,  the  mort- 
g*gOT  Id  Dodistarbed  possession,  nodor  a  war- 
ranty deed  from  the  mmrt^agee  with  covenaot 
that  said  real  estate  is  not  lacumbered  by  any 
mortgage,  judgment,  or  any  Hen  whatever,  can- 
not set  ap  as  a  defense  an  outstanding  Incum- 
brance or  title,  in  the  absence  of  any  allegation 
of  an  eviction,  actual  or  oonstractlve,  from  the 
premises,  or  tnad  or  insolTency  on  the  part  of 
the  nortgagee. 

3.  It  i*  error  to  decree  a  personal  Judgment 
against  a  married  woman,  or  direct  an  execution 
to  issue  generally  against  her  property  for  such 
deficiency  of  a  decree  as  may  exist  afcer  the  sale 
of  mortgaged  propor^  In  foreclosure  proceed- 
ingi. 

8.  When  a  referenoe  la  made  to  a  master  to 
ascertain  a  fact  depending  upon  testimony,  his 
report  should  show  the  basis  of  his  finding,  so 
that  the  court  may  see  the  correctness  of  his  con- 
clusions; and  a  decree  for  solicitor's  fees,  pred- 
icated ttpon  the  repnrt  of  amaster,  in  ttie  atnenoe 
of  any  tostlmooy  to  sliow  what  waa  a  proper  fee 
under  the  drcnmstances  of  the  case,  fntraduced 
either  before  the  master,  or  otherwise  appear- 
ing in  tne  reowd,  will  be  set  aside. 

4.  In  foreclosure  prooeedings,  though  not  un- 
der default,  there  is  no  rule  of  practice  making 
it  compulsory  on  a  obanoeUor  to  refer  a  cause  to 
a  master  to  ascertain  the  amount  of  principal 
and  interest  due  on  a  note,  or  what  la  the  reason- 
able attorney  fee  to  be  allowed  ip  a  case.  These 
are  matters  of  mere  computation,  or  of  ready  as- 
oertaimoent,  that  can  usually  be  made  and  estab- 
lished ander  the  saperristoa  of  the  chancellor 
wltbOQt  interfering  with  his  public  duties;  but 
it,  In  a  case  not  under  deteult,  a  chancellor,  after 
adjudicating  the  equities  between  the  parties,  re- 
fer It  to  a  master  for  his  report,  the  proceedings 
b«rore  him  are  regulated  and  controlled  by  the 
rales  of  practice  prescritwd  in  moh  oaaea. 

{S^Uatnu  by  ^  Court) 

Appeal  from  circuit  court,  Clay  county; 
Jamks  M.  Bases,  Judge. 

Bill  by  Reginald  Fry  asalnat  J.  Irnne 
Adams  and  Thomas  J.  Adams  -to  fore- 
close a  morcgage  on  n>al  estatp.  Decree 
for  complainant.  Defendants  appeal. 
Reversed. 

T/iomas  K.  W/7fiOD,  for  appellants.  CP. 
<t  J,  C.  Cooper,  for  appellee. 

Mabst,  J.  The  appellee,  Reginald  Fry, 
iDHtltuted  proceedlDKS  In  equity  by  bill  In 
the  circuit  court  of  Clay  county,  Fla.,  In 
March.  A.  D.  1887,  against  the  appellante, 
J.  Irene  Adams  and  Thomas  J.  Adams, 
to  foreclose  a  mortgage.  The  mortgage 
was  executed  by  appellaots  to  appellee  on 
the  8th  day  of  February,  A.  XX,  1886,  oa 
real  estate  altnated  In  said  county,  to  se- 
cure the  sum  of  95<000,  payable  In  equal 
Installments  one  aud  two  years  from  the 
Sist  day  of  Janndry,  A.  D.  1885.  with  in- 
terest from  that  date  at  the  rate  of  10  per 
cent,  per  annum.  This  suit  Is  Instituted 
to  foreclose  said  mortgage  lor  the  last  lo- 
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stallment  maturing  January  81,  A.  D.18B7. 
The  bli!  here  la  the  usual  one  in  foredoa- 
nre  proceedings,  with  no  dlatJugalsblng 
features  from  tbe  ordinary  bllla  filed  In 
8a(*h  cases. 

Within  the  time  prracrlbed  by  the  rules 
of  practice  applicable  to  such  cases,  tbe 
appellant  flied  nn  answer,  to  wbleh  ap- 
pellee  filed  exceptions.  The  record  doea 
not  reveal  any  dlaporilion  of  said  excep- 
tions by  the  court,  bnt,  at  a  subpequent 
date,  appellants,  as  respondents  In  tbe 
cimult  court,  filed  an  amended  answer 
alleging  substantially  the  same  matters 
contained  In  the  original  answer,  to- 
gether with  others. 

Tbe  cc»mplalnant  below,  appellee  here, 
set  the  cause  down  lor  bearing  apon  bill 
and  amended  answer,  and  upon  these  a 
hearing  was  bad,  and  a  final  decree  ren- 
dered In  favor  of  appellee. 

In  view  ol  this  hearing,  tbe  allegations 
of  tbe  amended  answer  became  impor- 
tant In  disposing  of  this  case,  as  they  are 
conceded  to  be  true.  It  Is  herein  alleged 
by  appellants  that  they  agreed,  about 
the  lat  day  of  February,  1885,  to  purchase 
from  appellee,  through  bis  agent,  the  land 
described  In  the  mortgage  sought  to  be 
fureclosed,  and  that  upon  their  demand, 
aa  a  prerequisite  to  said  purchase,  said 
agent  agreed  to  tumlsb  them  a  clear  ab- 
stract of  title  to  said  land;  that  on  the 
18tb  day  of  February,  A.  D.  1885,  appellee 
executed  and  delivered  to  tbe  appellant 
J.  Irene  Adams  a  warranty  deed  to  said 
land,  and  therein  covenanted  that  tbe 
same,  at  tbe  date  of  said  deed,  wbm  anln- 
cumbered  by  any  "mortgage.  Judgment, 
dower,  limitation,  or  by  any  Incumbrance 
whatever;**  that  appellants  agreed  to 
pay  97,000  for  said  land.  In  three  Install- 
ments, as  follows:  $2,000 cash;  92,600 In 
one  year,  with  10  j)er  cent.  Interest;  and 
S-2,500  In  two  years,  with  10  per  cent.  In- 
terest; that  they  paid  the  cash  Install- 
ment of  $2,000,  and  executed  notes  to  ap- 
pellee for  tbe  others,  securing  the  same  by 
mortgage  on  said  land;  and  that  they 
paid  tbe  first  note  falling  due:  and  aver 
that  appellee  Is  proceeding  In  this  snlt  to 
foreclose  tbe  said  mortgage  on  the  second 
note  for  the  purchase  money  of  said  land. 

Apppltsots  further  answer  that  before 
said  second  note  be<^ame  due  they  dis- 
covered  an  unsatisfied  mortgage  lor  the 
sum  of  $7,000,  covering,  with  otber  lands, 
the  said  land  conveyed  by  appellee  to  said 
J.  Irene  Adams,  and  that  said  mortgage 
was  executed  by  a  prior  grantor  and  pred- 
ecessor, through  whom  apiiellee  derived 
his  title  to  said  land,  and  to  the  beat  of 
appellants*  knowledge.  Information,  and 
belief  said  mortgage  was  at  the  time  of 
said  conveyance  to  J.  Irene  Adams,  and 
still  remains,  an  Incumbrance  and  lien 
thereon,  as  shown  by  the  records  In  the 
clerk's  office  of  Duval  connty,  In  wblch, 
appellants  are  Informed,  said  land  was 
situated  at  tbe  time  of  tbe  recording  of 
said  mortgage. 

The  answer  tben  proceeda  to  spedty 
that  the  aald  mortgage  claimed  to  oe  an 
Incumbrance  was  executed  by  one  John 
H.  Mcintosh  on  the  16th  day  of  December. 
A.  D.  1844,  to  one  Klngsley  B.  Olbbs,  and 
was  recorded  In  theclerb's  offire  tor  Duval 
county,  Fla.,  oa  tbe  SOtb  day  oC  aald 
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month ;  that  aald  mortg^afce  Is  fortbe  sum 
of  97,000,  with  Interest  from  the  16tb  day 
of  Dectitnber,  A.  D.  1844,  and  has  never 
been  satisfied  of  record,  and  la  now  a 
valid  and  existing  lien  against  tbe  prup- 
ertr  su  parcbaaed  by  appellant  J.  Irene 
Adams,  as  shown  by  tbe  record  In  said 
clerk's  office. 

It  Is  fortber  alleged  that  the  adminis- 
trators of  said  John  H.  Mcintosh,  in  the 
year  1853,  sold  tbe  land  In  question  to  one 
Stepban  Bryan;  and  tbe  chain  of  title 
from  said  Mclntonb  thruugb  Stephen 
Bryan  to  tbe  appellee  Is  set  cot  In  lull, 
with  tbe  dates  of  the  record  of  tbe  vari- 
ons  deeds  constituting  the  same.  Some 
of  said  deeds  are  alleged  to  be  recorded  in 
Dnval  county,  and  some  In  Clay  coanty; 
and  at  tbe  time  of  tbe  mortgage  from  Mc- 
intosh to  Olbba  tbe  latter  county  Is  alleged 
to  bare  been  a  part  of.  tbe  former. 

Appellants  further  answer  that  they  are 
not  Informed,  and  do  not  know,  whether 
or  not  the  mortgagee*  Gibbs,  Is  deceased, 
and.  If  dead,  whether  or  not  he  Irit  minor 
heirs,  and  that  they  have  no  farther 
knowledge  on  the  subject  of  said  mort- 
Kagethan  that  learned  from  an  JnTestl- 
gatlon  of  tbe  records  In  tbe  counties  of 
Dnval  and  Clay. 

Tbey  farther  say  that,  on  discovering 
the  condition  of  the  title  of  tbe  land  con- 
veyed to  appellant  J.  Irene  Adams,  tbey 
applied  to  the  agent  of  appellee  to  hare 
said  Incumbrance  removed  as  a  cloud 
upon  their  title,  but  appellee  has  neglected 
and  refused,  and  still  neglenta  and  re- 
fuses,  to  tabe  any  titepa  to  remove  the 
same,  and  that  appellants  refused  to  pay 
blm  tbe  said  second  note  and  Intprest  un- 
til be  did  remove  said  Incumbrance  and 
cloud  upon  their  title,  believing  that  a 
court  of  eqalty  would  compel  appellee  to 
do  an  before  allowing  blm  to  foreclose  his 
said  mortgage. 

On  the  hearing,  whluh  was  on  the  18tb 
day  of  January,  1888,  the  court  decreed 
the  equities  of  the  bill  In  favor  of  appellee, 
and  referred  the  case  to  a  special  master 
to  compute  and  reportthe  sum  due  on  the 
note  attached  to  the  bill,  and  aluo  a  rea- 
sonable amount  for  solicitor's  fee,  aa  pro- 
vided In  tbe  mortgage,  under  tbe  rules 
and  practice  of  tbe  court.  The  special 
master  reported  to  tbe  Judge  at  chambers, 
uo  the  20th  of  said  month,  a  sum  as  due 
for  principal  and  Interest  on  aald  note, 
and  alao  an  amount  as  aollcitor's  fee  for 
fon^'loslng  tbe  mortgage. 

On  the  6tb  day  of  February,  1888,  a  final 
decree,  based  upon  tbe  bill,  amended  an- 
swer, and  report  of  tbe  special  master, 
waa  filed  in  tbe  office  of  the  clerk  of  tbe 
circuit  court  of  Clay  county,  Fla.  Tbe  re- 
port of  said  master  was  also  filed  In  said 
office  that  day.  Tbe  final  decree  confirms 
the  report  of  the  master,  and  adjudges 
that  the  respondents,  within  10  days  from 
date,  pay  the  said  sum  nscertalned  by  the 
master  to  be  due,  with  Interest,  the 
timount  reported  for  solicitor's  fees,  and 
coflta  of  court,  to  be  taxed  by  the  clerk, 
and.  In  defaalt,  that  said  mortgaged  prem- 
ises be  sold  at  public  auction  by  a  roaster 
named  and  appointed  fortbat  purpose. 
After  directing  the  disbursement  of  the 
funds  arlstng  from  said  sale,  and  In  the 
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event  of  a  snrplas  that  It  be  reported  to 
the  court,  tbe  decree  further  adjudges 
"that  the  defendants  be  not  diamlssed  un- 
til the  said  debt,  principal  and  Interest, 
and  said  solicitor's  tees,  and  all  costs  and 
expenses  of  foreclosure,  be  paid,  and  ex- 
ecution to  Isane  against  said  defendants' 
goods  and  chattels,  lands  and  tenements, 
generally,  tor  any  balance  of  mortgage 
debt,  fees,  and  costs,  as  aforesaid,  not 
paid  and  satisfied  by  the  proceeds  of  sale 
of  said  mortgaged  property." 

Defendants  below,  J.  Irene  Adams  and 
Ttaomaa  J.  Adams,  appeal  from  the  decree 
of  the  court,  and  In  their  petition  of  appeal 
BsslKn  tbe  following:  First,  tbe  decree 
of  tbe  court  la  erroneous ;  meontf,  the  de- 
cree of  tbe  court  shoald  have  found  the 
equities  of  tbe  ease  with  tbe  defendants, 
and  not  with  complainant;  thtrd,  tbe 
master's  report  should  have  been  allowed 
to  He  for  80  days,  aa  required  by  tbe  rnlea 
of  tbe  court;  foarth,  there  was  no  oppoiv 
tnnlty  given  to  tnke  exertions  to  tbe 
master's  report;  S/th,  there  was  no  notice 
given  of  any  hearing  before  the  master. 

The  first  and  second  assignments  of  er* 
ror  may  be  considered  together.  Appel- 
lants here  contend  that  the  chancellor 
should  have  decreed  tbe  equities  of  tbe  bill 
with  them,  and  not  with  the  appellee. 
Tbe  defense  upon  which  tbey  rely  under 
tbe«e  assignments  Is  that  the  wife,  J. 
Irene  Adams,  obtained  tbe  land  which  la 
the  subject  of  this  foreclosure  proceeding 
from  the  appellee  by  a  warranty  deed 
with  covenant  that  said  laud  was  not 
"Incumbered  by  any  mortgage,  Judg- 
ment, dower,  limitation,  or  by  anylncum- 
brances  whatsoever,'*  and  that  there  Is 
upon  the  records  of  Dnval  county,  Fia., 
an.uncanceled  mortgage  covering  tbeland 
In  question,  together  with  other  property, 
toaecure  the  aum  of  $7,000.  They  contend 
that,  as  tbla  proceeding  Is  to  foreclose  a 
mortgage  on  aald  land  for  tbe  last  In- 
stallment of  purchase  money,  a  court  of 
chancery  should  not  lend  Its  aid  to  tbe 
appdlee  ontll  he  has  removed  said  Inunm* 
brances  as  a  cloud  npon  their  Utle;  that 
although  said  mortgage  Is  recorded  in  Dn- 
val couuty,  yet  at  the  time  of  Its  record 
Clay  county,  In  which  said  laud  Is  now 
situated,  was  a  part  of  Davnl  county; 
and,  although  appellants  have  no  other 
Information  In  reference  to  said  mortgage 
than  that  derived  from  an  ezaminatlou 
of  said  records,  as  a  matter  of  fact  It  may 
have  been  kept  in  existence  by  payments, 
or  disability  of  parties  In  Interest. 

For  appellee  It  Is  contended  that  snld 
mortgage  was  never  recorded  In  Clay 
connty.  and,  furthermore,  that  It  has  long 
since  become  barred  by  the  statute  of  limit- 
ation; the  bond  which  It  secured  having 
matured  some  40  years  before  the  execu- 
tion of  the  present  mortgage.  It  Is  fnr> 
ther  contended  that  appellants  cannot 
avail  tbemeelves  of  the  matters  set  up  In 
their  said  answer  as  a  defense  In  the  pro- 
ceeding. Leaving  out  of  consideration 
the  contention  that  said  murtgoge  is 
barred  by  Itmltatlou,  or  not  recorded  In 
Clay  connty,  we  think  there  Is  In  the  last 
objection  urged  a  sure  foundation  upon 
which  to  base  our  decision.  The  bill  al- 
leges that,  at  the  time  of  the  execaUon  ot 
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the  vaoTtgage  to  appellee,  the  appellant 
J.  Irene  Adams  wan  seised  In  tve  of  the 
land  describee]  in  the  mortgage;  and  there 
Is  no  uontradlctlun  of  this  anywhere,  hut, 
on  the  contrary.  It  Is  alleged  In  the  an- 
swer that  appellee  execated  and  delivered 
a  warranty  deed  to  said  J.  Irene  Adams, 
conv^lng  to  ber  aatd  land.  Thetr  pos* 
sesBioD  of  the  land  baa  not  been  dlBtorbed, 
nor  have  any  proceedings  been  instituted 
to  loreclose  the  said  ontstanding  mort- 
gage, or  any  demand  of  payment  of  the 
same  made  by  anybody  of  them.  No 
eviction,  actual  or  conBtractive,  from  the 
premises.  Is  alleged,  and  no  fraud  or  mis- 
representation on  the  part  of  appellee  In 
Belling  the  land  Is  averred,  nor  Is  there 
any  Intimation  that  he  Is  Insolvent.  The 
answer  distinctly  alleges  that  the  land 
was  conveyed  to  J.  Irene  Adams  by  war- 
ranty deed  with  covenant  that  the  same 
was  tree  from  all  incumbrances  whatever. 
In  such  a  case  "it  is  no  defense  to  afore, 
closnre  boU  on  a  poretaaBe-money  mort- 
guae  that  there  Is  an  ontatandlnsr  title  or 
incumbrance.  The  mortgagor  Is  left  to 
his  remedy  on  the  covenant.**  2  Jones, 
Mortg.  §  1500.  In  Peters  v.  Bowman,  98 
U.  S.  60,  it  is  said:  "It  Is  the  settled  law 
of  this  conrt  that  upon  a  bill  of  foreclos- 
nre,  or,  as  In  this  case,  a  bill  to  enforce  a 
lien  for  the  purchase  money,  and  where 
there  baa  been  no  fraud  and  no  eviction, 
actual  or  constrnctlve,  tbe  vendee,  or  a 
party  In  possession  under  him,  cannot 
controvert  the  title  of  tbe  vendor;  and 
that  no  one  claiming  an  adverse  title  can 
be  permitted  to  tiring  it  forward,  and 
have  it  settled  In  that  suit.  Such  a  bill 
woDid  be  multifarious,  and  there  would 
be  a  misjoinder  of  parties."  It  1b  further 
said :  **  The  rule  is  founded  in  reason  and 
Justice.  A  different  result  would  subvert 
the  contract  of  the  parties,  and  substitute 
for  it  one  which  they  did  not  make.  In 
such  cases,  the  vendor,  by  his  covenants, 
if  there  are  snch,  agrees  upon  them,  and 
not  ottaerwiae,  to  be  responsible  for  de- 
tects In  the  title.  It  there  are  no  cove- 
nants, be  assumefl  no  responsibility,  and 
the  other  party  takes  tbe  risk.  The  ven- 
dee agrees  to  pay  according  to  his  con- 
tract, and  secares  payment  by  giving  a 
lien  upon  the  property.  Here  It  is  neither 
expressed  nor  implied  that  he  may  refuse 
to  pay,  and  remain  In  poaaesslon  of  tbe 
premlscB,  uor  that  the  vendor  ahall  be  lia- 
ble otherwise  than  according  to  bis  con- 
tract. "  ThiB  case  te  referred  to  In  the  de- 
cision of  our  own  court  In  the  case  of  Ran- 
dall V.  Bourgardez,  23  Fla.  2M,  2  South. 
Kep.  310,  whei-e  It  was  held  that  where  a 
mortgagor  In  possession,  boldsunder  deed 
with  full  covenant  warranting  the  title 
and  there  baa  been  no  eviction,  actual 
constructive,  and  no  fraud  or  Insolvency  or 
on  tbe  part  of  tbe  vendee  Is  alleged,  the 
defense  of  an  outstanding  title  or  bretich 
of  covenants  canuot  be  set  up  to  a  bill  of 
foreclosure  brought  by  the  vendor  tor  un- 
paid purchase  money.  There  was  no  er^ 
ror  on  the  part  of  the  chancellor  In  decree* 
Ing  tbe  equities  of  the  cause  In  favor  of 
appellee. 

It  Is  apparent,  however,  that  there  Is 
error  In  the  decree  rendered.   After  eon- 
flrnilng  the  report  of  the  master,  the  de- 
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cree  adjudges  that  the  said  defendants, 
within  10  days  from  Its  date,  pay  com- 
plainant tbe  amount  reported  by  tbe  mas- 
ter for  debt,  solicitor's  fees,  and  costs; 
and,  further,  "execution  to  Issue  against 
defendants*  goods  and  chattels,  lands  and 
tehenients  generally,  for  any  balance  of 
mortgage  debt,  (eea,  and  eosts,  as  afore- 
Bald. not  paid  and  satliffled  by  the  proceeds 
of  sale  of  said  mortgaged  property."  One 
of  the  defendants.  J.  Irene  Adams,  Is  sbown 
by  tbe  record  to  be  a  married  woman,  and 
it  is  not  competent  to  decree  a  personal 
judgment  against  ber,  or  direct  execution 
to  issne  generally  against  ber  property, 
even  when  a  deficiency  is  shown  after  the 
exhaustion,  by  sale,  of  the  mortgaged  prop- 
erty. This  point  was  decided  In  Randall 
V.  Bourgardez,  supra. 

It  is  further  con  tended  that  the  report 
of  the  roaster  should  have  been  filed  In  tbe 
clerk's  office,  and  there  remain  for  SO  days, 
as  required  by  tbe  rules  of  tbe  court;  and 
that  a  tallare  to  observe  the  rule  In  this 
InBtance  deprived  appellants  of  an  oppor- 
tunity to  take  exceptions  to  the  master's 
report.  Tbe  Interlocutory  decree  referring 
the  cause  to  the  master  to  report  the  sura 
due  on  the  note  and  mortgage,  and  a  rea- 
sonable amount  for  solicitor's  fee,  was 
made  on  the  IKtb  day  of  January,  A.  D. 
Ib88.  The  final  decree  recites  that  the 
master's  report  was  submitted  ou  the20th 
day  of  January,  A.  D.  1888,  but  said  report 
and  the  tlnal  decree  were  filed  in  tbe  clerk's 
office  on  the  6th  day  of  February,  A.  D. 
1888.  It  is  clear  that  the  report  was  not 
filed  in  tbe  clerk's  office  before  tba  final  de-. 
cree  was  rendered,  nor  Is  there  anything 
to  show  that  appellants  bad  any  knowl- 
edge of  the  making  of  said  report  before 
the  deci^  was  rendered.  Looking  Into  the 
report,  we  find  no  error  in  the  master's 
computation  of  the  amount  due  on  tho 
note  secured  by  tbe  mortgage.  This 
amount  was  ascertained  by  a  simple  cal- 
culation of  interest  on  the  note  which  was 
before  him.  In  reference  to  the  solicitor's 
fee,  themaster  reported  as  follows,  vis.:  "I 
find  thatthe  solicitor's  fee?  tor  foreclosing 
said  mortgage  should  be  fixed  at  three 
hundred  dollars.should  the  entire  amount 
of  tbe  mortgage  debt  be  collected :  or  ten 
per  cent,  of  the  amount  collected.  If  a  less 
amount  than  tbe  entire  sum  be  realized 
ot  the  mortgage  debt,  principal  and  inter- 
est." He  does  not  report  any  testimony 
as  taken  to  establish  what  was  a  reason- 
able fee,  nor  does  bis  flndlug  on  this  point 
purport  to  be  batted  upon  any  te^stlmony 
before  him.  The  rule  requires  that  the  ev- 
idence upon  all  examinations  before  a 
master  shall  be  taken  down  by  him,  or 
some  other  person  by  his  authority,  in  bis 

Sresence,  and  filed  with  his  report.  Tbe 
ecree  of  tbe  chancellor  for  solicitor's  fees 
could  not  be  sustained  In  tbe  absence  of 
any  testimony  to  support  It.  Long  v. 
Herrlck,  26  Fla.  356.  8  South.  Rep.  50. 
When  %  reference  is  made  to  a  master  to 
ascertain  a  fact  depending  upon  testi- 
mony, his  report  should  show  tbe  basis  of 
his  finding,  so  that  the  court  may  see  the 
correctness  of  bis  conclusions.  Tbe  report 
In  this  case  did  not  furnish  a  basis  for  a 
final  decree  as  to  the  solicitor's  fees,  as  It 
did  not  appear  that  the  amount  reported 
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was  ascertained  from  evidence.  The  ref 
ertiuce  to  tbe  master  was  not  to  ubtain 
hie  estimate  of  what  was  a  reaaunable  fee, 
but  (or  hlni  to  ascertain  !rom  competent 
testimony  what  was  a  reasonable  fee  un- 
der the  clrcnmstaoces  of  tbe  case.  If  an 
exception  had  been  taken  to  the  report  on 
this  Item,  it  would  have  been  the  duty  of 
tbe  court  to  have  recommitted  tbe  report 
to  the  master,  with  Instructions  to  report 
tbe  testimony  upon  which  he  based  his 
findlog.  In  June  t.  Myers,  12  Fla.  810,  It 
was  held  that  when  the  appelliite  court 
cannot  determine  from  tbe  report  of  a 
master,  or  from  tbe  evidence  In  the  case, 
the  basts  upon  which  the  decree  was  mede. 
It  will  be  reversed.  See,  also,  Strang  v. 
Allen,  44  III.  428.  In  Mms  v.  Nlms,  2U  Fla. 
204.  It  was  said,  where  It  appears  that  the 
report  of  the  master  Is  not  correct  or  in- 
telligible, the  order  of  confirmation  should 
be  vacated,  and  exceptions  allowed  to  be 
filed.  There  Is  nothing  In  the  report  of 
tbe  master,  nor  la  there  any  testimony  In 
tbB  case,  from  which  the  court  can  deter- 
mine  the  correetneea  ot  the  report  In  refer- 
ence to  the  solicitor's  fees.  If  the  decree 
did  not  award  Judgment  and  execution 
against  Mrs.  Adams  for  any  balance  that 
may  remain  after  sale  of  the  mortgaged 
property.  It  might  be  reversed,  with  direc- 
tions that  the  amount  of  a  reasonable 
eollcltor's  fee  be  ascertained  by  competent 
evidence,  as  in  Long  v.  Herrick,  supra; 
but  In  view  of  that  error  a  general  rever- 
sal will  be  ordered. 

In  proceeding  in  cases  like  this,  not  an- 
•der  defaalt,  as  Is  tbe  case  here,  there  Is  no 
rule  of  practice  making  It  compulsory  on 
a  cbaacellor  to  refer  a  cause  to  a  master 
to  ascertain  tbe  amount  of  principal  and 
Interest  due  on  a  note,  or  what  la  a  rea- 
sonable attorney's  fee  to  be  allowed  in  the 
case.  These  are  matters  of  mere  compu- 
tation, or  ot  ready  ascertainment,  that 
can  usually  be  made  end  established  un- 
der the  supervision  of  the  chancellor  with- 
out Interfering  with  his  public  duties,  and 
In  many  cases  would  save  to  parties  tbe 
fees  Incident  to  a  reference.  In  a  bill  for 
an  account,  where  the  Items  are  few  and 
not  complicated,  a  reference  to  a  master 
to  state  an  account,  or  the  statement  of 
the  account  by  the  chancellor  before  or  at 
the  rendering  of  tbe  decree.  Is  not  essen- 
tlal,  there  being -no  contusion  or  uncer- 
tainty In  arriving  at  tbe  basis  of  the  de- 
cree or  the  rules  regulating  his  decision. 
May  V.  Mar,  18  Fla.  878.  If,  however.  In 
a  cause  not  under  a  default,  a  chancellor, 
after  adjudlcatlngthe  equities  between  the 
parties,  refers  It  to  a  master  for  his  report 
on  matters  speclfled  In  the  reference,  the 
proceedings  before  blm  are  regulated  and 
controlled  by  the  rules  of  practice  pre- 
scribed In  such  matters. 

In  view  of  tbe  general  reversal  of  the  de- 
cree, It  Is  not  deemed  necessary  to  eay 
anything  further  In  reference  to  the  pro* 
ceedings  before  the  master. 

The  decree  Is  reversed,  with  directions 
that  tbe  chancellor  ascertain,'  according 
to  the  rules  of  practice  In  such  matters, 
tbe  amount  due  on  tbe  note  secured  by 
tbe  mortgage  which  Is  the  subject  of  foru< 
closure  In  tnfs  salt,  and  also  by  proper 
proof  a  reasonable  solldtor^i  too  tor  lore- 
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closing  said  mortgage,  and  that  such  fur- 
ther proceedings  be  had  In  this  cause  ac 
may  be  agreeable  to  equity. 


SouHBB  T.  MrrcaBLU 

(Supreme  Court  <^S%orida.  Jan.  SO,  1899l) 

FoBEiOK  Deeds  as  Evidbxob— Lboisutivs  Pow- 
ers— Retro AOTivK  Li.ws— AoxHOWIiEDeinsT  or 
Dbsd— Tbohnioai.  Ehbobs— Jddioui.  Nonos  or 

FOBBION  BTA.TITTX8. 

1.  In  1S66  the  lavra  of  this  state  did  not  an- 
thorlze  the  admission  to  record  of  «deed  acknowl- 
edged ottb  ot  this  state,  but  In  another  state  of 
tbe  United  States,  before  a  clerk  or  depaty-clerk 
of  any  oonrt,  or  before  a  Judge  of  any  court  not 
a  court  of  record,  and  having  a  seal  and  olerk  or 
prothonotary. 

2.  A  legislature  has  uower.  In  the  absence  of 
any  inhibiting  constitutionai  limitation,  and  ex- 
cept as  against  prior  vested  rights,  to  core 
retroactive  legislation  defective  acknowledg- 
ments of  deeds  In  all  oases  where  the  purpose  of 
tbe  acknowledgment  Is  tbe  admission  of  tbe  in- 
strument acknowledged  to  record,  or  its  use  In 
evidence. 

8.  An  effect  of  the  "Act  providing  for  the  ac- 
knowledgment of  deeds  and  otber  conveyanoes, " 
approved  February  94,  1678,  (seoMtHis  10-19,  jip. 
218,  319,  MoCiall.  Dig.,}  la  to  authorise  the  ac- 
knowledgment of  the  execution  of  a  deed  for  the 
record  here,  to  be  taken  out  of  this  state  and  ac- 
cording to  the  laws  of  the  state  where  it  may  be 
taken,  at  least  if  the  execution  of  tbe  deed,  as 
distinguished  from  its  auknowledgment  is,  as  In 
tbe  case  at  bar,  in  oompliauoe  with  the  laws  both 
of  Florida  and  of  the  state  of  fta  execution  and 
aoknowlednnent. 

4.  The  fourth  section  of  the  aot  of  February 
S5,  1873,  (section  18,  p.  S19,  McCleU.  Dig.,)  which 
provides  that  any  deed  of  oonveyaooe  neretofore 
executed  and  acknowledged  in  oomptlance  wltb 
the  previous  prorlaions  of  the  sot  should  have 
the  aame  force  and  effect  and  be  as  valid  as  If 
tbe  same  had  been  executed  after  its  passage, 
was  to  validate,  at  least  from  the  approval  of 
socfa  act,  any  prior  acknowledgment  made  out  of 
this  state  of  a  deed  conveying  lands  located  here, 
if  the  acknowledgment  coaformed  to  Its  provis- 
ions, and  certainly  where,  as  In  tbe  case  at  bar, 
the  execntion  tji  the  deed,  as  distinguished  from 
its  acknowledgment,  oonformed  both  to  the  law 
of  this  state  and  that  of  the  state  of  Its  oxeca 
tlon  and  aoknowledgmenL 

8.  It  is  the  established  poUoj^  the  law  to 
uphold  certUloates  ot  aoknowledoDBBt  of  deeds, 
and,  wherever  substanoe  Is  found,  obvious  cler- 
ical errors  and  all  technical  omfiBsions  will  be 
disregarded.  Inartifldalaess  in  their  execution 
will  not  be  permitted  to  defeat  them,  if  looking 
at  them  as  a  whole,  either  alone  or  in  connec- 
tion with  tbe  deed,  we  find  that  they  reasonably 
and  fairly  Indicate  a  compliance  wish  tbe  law. 
Clerical  errors  will  not  be  permitted  to  defeat 
acknowledgments  when  they,  considered  either 
alone  or  in  connection  with  the  instrument  ac- 
knowledged, and  viewed  in  the  light  of  the  stat- 
ute controUiDg  them,  fairly  show  a  substantial 
oompilamoe  with  the  statute. 

6.  The  instrument  acknowledged  may  be  re- 
sorted to  for  support  totheaoknowledgment;  and 
where  tbe  same  name  appears  as  a  witness  to 
the  execution  of  the  deed,  and  to  the  certificate 
of  aokuowledgmentas  theotDoer  taking  1%,  It  may 
be  presumed.  In  snpport  of  the  Oertftlcate,  that 
these  names  represent  the  same  person. 

7.  Where  the  title  of  an  officer  taking  an  ac- 
knowledgment of  a  deed  la  written  ont  in  full  in 
the  body  of  the  certificate,  its  omission  from  the 
signature  is  immaterial,  and  affixing  it  to  the 
signature  is  Itself  anffloient.  Initials  may,  how- 
ever', be  need,  and  are  sufficient  todeslgnate  sneh 
title! 

8.  TbB  certificate  of  aoknowledgmeot,  either 
ol  ItuSf  or  aided  by  the  instromen^  must  ataow 
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that  the  offloer  taldng  the  acknowledgment  Is  one 
anthtnlMd  t^y  law  to  4o  so;  bat  initmU  are  snffl 
(doit  to  staov  thia,  ud  tt  they,  viewed  In  oon- 
uaetloa  witti  the  atatnte,  reaaonably  Indicate  an 
oBlcer  designated  It  as  competent  to  take  the 
ackQowlddgmeub,  the  oertlflcate  aboold  be  sos- 
talned. 

0.  Where  the  title  of  office  stated  In  the  body 
of  the  certificate  of  acknowledgment  is  one  which 
the  lawdid  not  anthorise  to  take  the  acknowledg- 
ment, and  tho  safBx  to  the  sig^nitore,  read  In  con- 
nection with  the  deed,  if  not  alene,  Indicates  an 
office  having  snoh  aathority,  the  sm&x  will  con- 
trol. 

10.  A  depaty  may  take  an  soknowledgment  of 
a  deed  In  hfa  own  name. 

11.  Where  an  Instmment  has  been  acknowl- 
edged in  another  state  before  a  depnty-olerk  of  a 
court,  signing  himself  as  socfa,  and  affixing  the 
aeal  of  ofBoe,  It  will  be  presomed,  in  support  of 
tbo  oertiflcate,  that  the  clerk  had  aathDrlty  to 
appoint  a  deputy. 

12.  The  ordinary  provisions  of  recording  stat- 
ntes  do  not  contemplate  that  recording  officers 
shall  record  official  seals  of  pabllo  officers;  and 
henoe.  where  the  acknowledgment  of  a  deed^  as 
recorded,  indicates  by  its  langnage  that  the  offi- 
cial seal  of  the  officer  taking  tt  was  affixed  to 
mob  acknowledgment,  the  abaenos  at  the  seal,  or 
of  anything  representlDg  it,  from  the  record,  or 
from  a  tzauscript  thereof,  is  not  sufficient  to 
overcome  the  preemption  created  by  such  lan- 
guage, that  ttie  officer's  official  seal  was  afBxed 
to  the  original. 

18.  The  act  of  Febroary  U,  1878,  (pages  SIS, 
91&.  HcClell.  Dig.,)  in  relation  to  the  acknowledg- 
ment of  deeds,  does  not  reqoire  other  evidence  of 
the  official  character  of  an  officer  taking  an  ac- 
knowledgment when  he  affixes  his  official  seal  to 
such  acknowledgmenL 

li.  If  it  does  not  appear  that  the  Introdno- 
tlon  of  a  oertUlea  oopy  of  the  record  of  a  deed 
was  objected  to  in  the  trial  court  on  the  gmund 
that  it  was  not  shown  tliat  the  original  was  not 
within  the  custody  or  control  of  the  party  offer- 
ing the  copy,  the  apellate  court  will  conclude 
that  this  requirement  of  the  constitution  (sec- 
tlon  28,  arL  16}  was  complied  with  or  waived. 

16.  The  effect  of  the  act  of  February  %4,  1878, 
In  relation  to  the  acknowledgment  of  deeds.  Is  to 
validate,  at  least  from  Uie  approval  of  sucb  act, 
« record  made  prior  thereto  of  any  deed  cnred 
thereby. 

16.  In  1868  the  laws  of  Georgia  authoriwd  the 
oonveyaooe  there  of  land  located  there  by  a  writ- 
ing signed  by  the  maker  and  attested  by  twowlt- 
nesses,  and  the  record  of  the  deed  there  upon  an 
acknowledgment  made  there  before  a  clerk  of 
the  snperlor  court,  or  a  Jostioe  of  peace,  but,  un- 
like our  statute  as  to  the  aeknowledgment  of 
deeds  out  of  the  state,  did  not  require  the  oertifl< 
cate  of  acknowledgment  to  state  that  the  officer 
taking  it  knew,  or  had  satisfactory  proof,  that 
the  person  making  It  was  the  Individual  described 
in,  and  who  executed,  the  deed.  A  deed  pur- 
p<nrted  to  have  been  signed,  sealed,  and  delivered 
in  Thomas  oonnty,  Oa.,  H.  I*.  H.  Kid  H.  E. 
H.,  his  wife,  in  tnia  weseboe  of  two  witnesses, 
oae  of  whom  signed  his  name,  **T.  C.  Brauewell, 
J,  P.,"  and  the  certificate  ot  acknowledgment 
represented  that  it  was  acknowledged  in  the  same 
county  by  H.  L.  H.  and  H.  K  H.  before  (accord- 
ing to  the  body  of  the  certUcate)  "the  under- 
signed, depnty-tuerk  of  dnult  conrt"  of  theooun- 
ty;  the  conclusion  of  the  certificate  being:  "In 
witness  whereof,  I  herewith  set  my  band  and  seal 
of  office  the  day  and  year  above  mentioned.  T. 
C  Bbaobwku.,  Deputy-Clerk  B.  &  J.  C. "  field, 
that  the  aoknowlednneut,  whetl^er  deemed,  as 
might  be,  to  have  been  made  before  a  deputy- 
(derk  of  the  superior  oourt,  or  a  Justice  of  the 
peace,  was  in  accordance  with  the  law  of  Georgia, 
and  validated  by  the  Florida  act  of  February  24, 
1878,  as  was  the  record  made  of  the  deed  here 
in  1868  on  sach  acknowledgment,  and  that  a  tran- 
Boript  of  the  record  la  adniiBslble  in  eridMioe  un- 
der section  M,  art  IB,  Const  18Sfi,  though  no 
representation  of  the  seal  of  the  officertafclng  tlte 


acknowledgment  appeared  onsnchreoord  or  traa- 
soript. 

17.  The  statutes  of  another  stale  nl  the  Union 
mnit  be  pstand  by  being  introduced  as  evideDoa, 
Our  courts  do  not  take  Judicial  notice  of  them. 

(.Syllabut  by  the  Court) 

Appeal  from  clrcalt  coort,  Marlon  coon- 
ty;  JifSSB  J.  FiNLBT,  Judge. 

SJttctment  by  Mary  M.Sammer,  throogh 
her  next  Irlend,  against  Beuben  S.  Mitch- 
ell, to  recover  an  undivided  half  of  certain 
land  and  the  mesne  proQts  thereof.  Jadg- 
raent  for  defendant.  Plalntlfl  appeale. 
Beveraed  and  remauded. 

The  utber  facts  fully  appear  Id  the  fol- 
lowing statement  by  Ranet.  C.  J.: 

The  action  la  ejectment  for  the  recov- 
ery ol  an  andfvlded  half  ot  lot  2,  block  85, 
old  anrvey  of  Ocala,  and  mesne  profits, 
and  was  commenced  In  June,  1887,  by  the 
plaintiff,  then  a  minor,  tbrouKl)  hernext 
frleud,  she  being  the  only  surviving  child 
of  Adam  G.  Summer,  who  died  in  the 
spring  or  summer  of  1866.  To  further  sus- 
tain her  action,  she  pot  In  evidence  a  cer- 
tlQed  copy  ot  tbe  record  of  a  deed  In  the 
ofHce  of  the  clerk  ot  the  circuit  cnorfc  of 
Marlon  county ;  such  deed  bearing  date 
September  1,  1858,  acd  purporting  to  have 
been  made  by  Martha  Baker,  Robert  Bul- 
lock, and  Amanda  Bullock,  bis  wife,  and 
to  convey  to  H.  L.  Hart,  In  fee,  the  lot  In 
question.  She  also  offered  In  evidence  a 
certified  copy  ol  the  record  In  Marlon  coun- 
ty clerk'M  offlce  of  a  deed  bearing  date 
July  It,  1863,  and  purporting  to  have  been 
executed  In  Thomas  county, state  of  Geor- 
gia, to  be  a  conveyance  in  fee  of  the  same 
property  by  Hart  and  wife  to  Adam  G. 
Summer  and  Henry  Smith;  but.  Its  ad- 
mission in  evidence  having  been  objected 
to  by  defendant  on  the  ground  that  the 
deed  "had  not  been  duly  proven  and  ac- 
knowledged and  recorded  as  required  by 
law,"  the  objection  was  sustained,  tbe 
plaintiff  excepting  to  the  ruling,  and  hav- 
ing, in  support  of  the  admissibility  of  the 
deed,  read  in  evidence  sections  261)0,  2705- 
2707,  of  the  Code  of  the  state  of  (Georgia, 
(second  edition,  of  date  1878,  revised,  cor- 
rected, and  annotated  by  David  Irwln, 
George  N.  Lester,  and  W.  B.  Hill.) 

Plaintiff  then  offered  as  a  witness  Rob- 
ert Bullock,  who  testified  that  he  was  in 
possession  of  the  lot  In  1854, claiming  title, 
had  tbe  lot  under  fence,  hollt  a  livery  sta- 
ble, and  operated  and  ran  it,  dug  U  well 
on  the  south-west  comer  of  the  lot,  and 
BO  remained  in  possession  until  some  time 
In  1853.  when  he  sold  It  to  H.  L.  Hart,  and 
placed  bim  in  posseaalon  thereof;  that 
Hart  continued  In  tbe  same  business  on 
said  lot,  running  a  Uvery  stable,  tor  a 
number  of  years  thereafter.  The  follow- 
ing questions  were  asked  the  witness  by 
plaintiff,  and  each  of  them  was  objected 
to,  and  the  objection  sustained ;  the  plain- 
tiff excepting  to  the  rulings: 

"{1)  How  long  did  H.L.Hart  remain 
in  actual  posseSHlon  of  said  tot  after  you 
put  blm  In  possession  thereof?  And  state 
whether  or  not  he  was  in  possession, 
claiming  title  exclusive  of  any  other  right. 
(2)  Were  you  In  possession  of  said  lot  at 
that  time,  claiming  title  tberetn  exclusive 
of  any  other  right  T  (3)  State  tbe  charac* 
ter  of  the  posBeseion  ot  H.  L.  Bart."  This 
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qnestjon  being  preceded  hy  an  offer  to 
prove  by  the  wltnnsfl  the  character  o( 
Hart's  poBResalon,  and  being  asked  for 
Buch  purpose.  "(4)  Who  was  In  posses- 
sion ol  said  lot  Immediately  after  H.  L. 
Hart? "  This  question  belns  preceded 
by  an  offer  to  prove  that  Uart  placed 
Hummer  In  posaesdlon  when  he  sold  to 
htm.  and  bcinft  asked  for  that  purpose. 

The  plaintiff  alBo  Introdaced  as  a  wit- 
ness W.  P.  Tranthain,  who  testified  that 
he  was  acquainted  with  the  premlsea  In 
controversy,  and  knew  AdamG.  Summer; 
and  then  plaintiff  afhed  him  the  follow- 
ing  questions,  each  of  which  was  ruled  oat 
on  ubjectlon  of  defendant,  and  the  ruUns 
excepted  to  by  plaintiff : 

"(l)  State  how  long  Adam  G.  Snminer 
was  in  possession  ol  said  lot,  and  what 
was  the  character  of  the  posseHslon.  (2) 
Was  Adam  G.  Summer,  prior  to  his  death. 
In        In  actual  possession  of  said  lot?" 

The  plaintiff  here  offered  to  prove  by  the 
witness  Robert  llallock  that  the  posses- 
Blou  of  Bullock,  Hart,  and  Summer  fol- 
lowed In  immediate  saeceRsion,  and  was 
turned  over  from  one  to  the  other,  and 
wan  continuous  and  adverse  from  18M  to 
Summer's  death.  In  1866,  each  claiming 
title  from  the  other  In  the  order  of  succes- 
eton,  and  for  this  purpose  asked  blm  the 
followlns  question:  "State  wbetber  or 
not  the  possession  ot  said  lot  by  Robert 
Bullock,  U.  L.  Uart,  and  Adam  O.  Sum- 
mer, from  1854  to  1H66,  Immediately  anc- 
ceeded  each  other,  and  each  claiming  title 
from  the  other."  The  question  was  ex- 
cluded on  objection  by  defendant,  and 
plaintiff  excepted. 

The  plaintiff  having  rested,  the  defend- 
ant pot  In  evidence  a  deed  ot  conveyauco 
in  fee  of  the  above  property,  dated  May  1, 
188B.  from  William  R.  Schoeflln  and  wife 
to  H.  E.  Miller  and- Edwin  Spencer. 

Schoeflln,  a  witness  for  defendant,  testi- 
fied that  be  took  possession  of  the  lot  In 
187S:  that  he  bnllt  a  new  fence  around  It, 
and  builtahouseon  It,  and  lived  In  It  with 
his  family  until  he  sold  It  to  Miller  and 
8pen':er;  that  It  is  the  same  hooae  Mr. 
Hicks  now  Uvea  in.  On  cross-examina- 
tion he  said  that  be  built  a  new  fence,  and 
did  not  repair  an  old  one;  took  away 
some  old  pieces  of  boards, and  bnllt  a  new 
fence.  The  house  be  bnllt  is  the  same  one 
HIcka  now  lives  In,— the  same  house  that 
Wallace  Dawklns  put  there;  and  witness 
put  a  new  story  on,  and  fixed  it  up  the 
same  as  building  a  new  one.  The  nouse 
that  Mr.  Hicks  lives  In  Is  on  lot  26,  west 
of  this  one,  bnt  "Ibad  all  fenced  up,— both 
lots. "  The  house  was  partly  In  the  street 
that  runs  between  the  two  lots.  At  this 
time  that  street  was  not  opened.  "I  told 
you  that  the  house  I  built  and  lived  in  Is 
the  same  one  In  which  Mr.  Hicks  now 
lives,  and  had  the  whole  thing  under 
fence. " 

Derendunt  then  introdaced  a  deed  from 
Miller  and  Spencer  to  the  defendant,  bear- 
ing date  December  7, 1886,  and  purporting 
to  convey  to  Mitchell  and  bis  belra  the  lot 
In  question. 

The  defendant  having  rested,  tbe  plain- 
tiff introduced  one  Wallace  Dawklns,  who 
test-IHed  that  be  Uvea  In  Qcala,  and  has 
seen  the  lot  every  day  lor  the  last  13  years. 


That  he  took  possession  of  the  lot  In  1S77, 
and  put  a  fence  aronn  It.  That  be  took 
possession  by  mistake,  ■iitendlng  to  locate 
on  another  lot,  and  got  on  this  one  by 
mistake.  (Witness  locAtcs  tbe  lot  on  a 
map  of  Ocala  banded  to  hfm.)  That, 
when  he  found  out  bis  mistake,  he  moved 
off.  That  he  bnllt  a  house  on  tbe  lot 
acrcwH  the  street  from  this  one  on  the 
west.  That  be  built  It.  That  Schoeflln 
moved  In  the  same  house;  moved  In  the 
same  day,  witness  thinks,  that  witness 
moved  out  of  the  house.  That  the  fence 
witness  put  around  It  was  the  same  one 
that  was  there  when  Scboefilu  went 
there.  When  witness  went  there,  no  fence 
was  arnnnd  the  lot,  and  no  houses.  That 
no  house  was  ever  built  on  the  lot,  since 
witness  knew  It,  until  after  the  big  fire  in 
1SN4,  when  old  man  John  Eliza  put  up  his 
little  stand.  In  Oerember,  1884.  It  Is  the 
same  place  be  now  uses. 

Mrs.  Margaret  Summer,  motheruf  plain- 
tiff, testified  that  her  husband,  Adam  Q. 
Summer,  was  seised  and  possessed  ol  tbe 
lot.  That  It  has  been  vacant  for  a  num- 
ber of  years;  nut  occupied  until  defend- 
ant took  possession  of  It,  something  over 
a  year  ago.   Does  not  know  ol  plaintiff's 

Sosseeslou  wltbln  seven  years.  That'  Mr. 
nuimer  was  engaged  In  some  basiness 
upon  the  lot,  bnt  she  does  not  know  what 
tbe  business  was. 

Plaintiff  testified  she  had  never  had  pos- 
session since  her  father's  death. 

Fleming  &  Daniel,  Bullock  •£  Baiii>rd, 
and  B.  L.  Anderson,  for  appellant. 

Ranrt,  U.  J.,  {after  stating  the  fkcts.) 
Appellant  sued  appellee  In  ejectment,  and 
the  result  was  a  Judgment  In  favor  of  d^ 
fen  dan  t. 

Tbe  first  error  assigned  is  tbe  rdusal  of 
the  Judge  to  admit  In  evidence  a  ?ertifled 
copy  of  the  record  of  a  deed  ot  the  land 
In  controversy,  a  lot  In  Ocala,  from  Hub- 
bard L.  Hart  and  Mary  Elisabeth  Hart, 
his  wife,  to  A.  O.  Summer  and  Henry 
Smith.  The  deed  purports  to  have  bt^n 
executed  for  and  In  consideration  of  $6U0, 
In  Thomas  county,  state  of  (jceorgia,  July 
9, 1S63.   Its  conclusion  Is  as  follows: 

"  In  testimony  whereof,  we,  the  said  par- 
ty of  the  first  part,  have  hereunto  set  onr 
bands  and  seals  tbla,  tbe  day  and  year 
first  above  written.  Hubbakd  I..  Hart. 
[Seal.]  M.  E.  Hart.  [Seal.]  Signed, 
sealed,  and  delivered  In  presence:  Jacob 
KCBrrsKiE.  T.  C  Bbacswsll,  J.  P." 

Tbe  certificate  of  the  ackDowlmlguieat 
made  by  tbe  grantors  of  the  execution  ol 
this  deed  I?  as  follows: 

"State  of  Georgia,  Thomas  county.  Be 
It  remembered  that  on  this  22nd  day  of 
July,  A.  D.  1863,  personally  came  before 
me,  the  undersigned  deputy-clerk  of  tbe 
circuit  court  In  and  tor  the- county  and 
state  aforesaid,  Hubbard  L.  Hart  and 
Mary  Elisabeth  Hart,  who  respectively 
acknowledged,  each  for  himself  and  her- 
self, and  the  said  Maiy  Elizabeth  Hart, 
being  absent  from  her  baBband.  tbe  said 
Hubbard  L.  Hart,  acknowledged  volonta- 
rlly,  without  fear  or  compulsion  of  or  from 
her  said  husband,  that  they  signed,  sealed, 
and  delivered  the  loregolnglnstrnmentfor 
the  purposes  therein  mentioned.  In  wit- 
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nesH  wbcreot,  T  herewith  set  my  hand  and 
seal  ol  oSlce  the  day  and  year  above  men- 
tionert.  T.  U.  Bbacswbix,  I>eputy>Clerk 
S.  &  J.  C," 

The  deed  thus  executed  aod  acknowl- 
edged waa  admitted  to  njcord  In  the  ofBce 
of  the  clerk  of  the  circuit  court  of  Murlun 
county  on  the  Stith  day  of  July.  1863,  by 
the  clerk  of  that  court.  His  certlflcato  of 
thB  record  need  not  be  set  out.  A  copy  of 
this  record,  duly  certified  March  19, 1888, 
by  the  then  clerk,  belnfifoliared  In  evidence, 
was  objected  to  by  defendant  on  the  gen- 
eral ground  that  the  deed  bad  not  been 
duly  proT<>D,  acknowledged,  and  recorded 
as  required  by  law;  and,  the  obiectlon 
bfi  Fing  been  aaatalned,  the  ruling  was  ex- 
cepted to. 

The  particulars  wherein  the  acknowl- 
edfcment  or  the  copy  of  tberecord  was  ob- 
jected to  aa  being  deficient  are  not  stated 
In  the  bill  of  exceptions.  Still,  whatever 
objection  nnlsbt  have  been  taken  here  to 
the  generality  of  the  objection  below  has 
been  waived  by  the  speciflcatlons  of  tho 
particular  grunoda  of  objection  In  the 
brief  of  counsel  for  appellant,  upon  whose 
behalf  alone  the  cause  has  been  argned  be- 
fore us.   Carpenter  v.  Dexter,  8  Wall.  sm. 

These  grounda  of  objection  are:  (1) 
Tliat  It  does  not  appear  that  the  parties 
making  the  acknowledgment  were  known 
to  the  ufHcer  taking  the  acknowledgment; 
(2)  a  deputy  cannot  take  an  acknowledg- 
ment; (8)  It  does  not  appear  that  the 
oRlcer  acted  within  his  Jurisdiction;  (4) 
the  acknowledgment  wan  taken  before  an 
officer  wbo  had  no  authority  to  take  ac- 
knowledgment of  deeds  In  this  state. 

At  the  time  of  the  execution  and  ac- 
knowledgment ot  the  deed  lu  question, 
TtE.,  .Tnly,  18(i3,  the  statute  regulating  the 
acknowledgment  or  proof,  made  outot  the 
state,  of  deeds  conveying  any  Interest  lu 
real  estate  within  the  state,  for  the  pur- 
po*w  of  being  used  or  of  entitling  such 
deeds  to'he  recorded  here,  was  thatof  Feb- 
ruary 3, 1S34,  entitled  "An  act  concerning 
the  a  nth  en  t  lea  tt  on  of  conveyances,"  as 
emended  by  act  of  February  27. 1840.  The 
flnit  wetlon  of  the  net  of  1U34  provided 
that  the  deed  should  be  acknowledged  by 
the  party  or  parties  executing  the  same, 
or  that  the  execution  thereof  by  such  par- 
ty or  parties  should  be  proved  by  a  sub- 
scribing witness  thereto,  "before  the  offi- 
cers hereinafter  named,  and  In  the  manner 
and  form  hereinafter  mentioned;"  and 
its  second  section  enacted  that  no  ac- 
knowledgment or  proof  ot  any  such  deed 
"executed  or  acknowledged  out  of  the 
state  should  be  taken  by  an  officer  or  offi- 
cers aforesaid  unless  the  officer  taking  thn 
same  shall  know  or  have  satisfactory 
proof  that  the  person  making  such  ac- 
knowledgment Is  tne  individual  described 
in.  and  who  executed,  the  deed  or  instru- 
ment under  seat.**  Its  third  section  pro- 
Tides,  "in  addition  to  the  requisites  con- 
tained In  the  preceding  sections, "  for  the 
privy  exfiminatlon  ot  married  women  (re- 
Hlding  out  of  the  territory)  executing  such 
an  InstrumenC;  and  the  fourth  section 
made  provisions  as  to  the  acknowledg- 
ments made  out  of  theterrltory,  but  with- 
in the  United  States,  and  was  supplanted 
and  expressly  repealed  by  the  above-men- 
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tioned  act  of  1840.  This  statute,  entitled 
"  Auact  In  amendment  of  the  former  act* 
enacted tbatall such  inatrumentaacknowl- 
edged  out  of  tbe  territory,  but  within  the 
United  States  or  Its  territories,  with  the 
Intent  to  be  used  or  recorded  hure,  should 
be  acknowledged  or  proved  bMore  one  of 
tbe  commissioners  appointed  under  the 
act  of  January  24, 1831,  and  In  those  cities 
or  counties  wherein  no  commissioner  "Is 
or  shall  be  appointed  under  said  law,  or 
in  case  of  liia  sickness;  death,  ur  Inability 
to  perform  tbe  duties  of  his  office  where 
he  may  have  been  appointed,"  that  such 
acknowledgment  and  proof  might  be  taken 
before  the  cblef  Justice,  Judge,  presiding 
Justice,  or  president  of  any  court  of  record 
of  the  United  States,  or  of  any  state  or 
territory  thereof,  baTlng  a  seal  and  a  clerk 
or  protbonotary;  but  that  no  proof  or 
acknowledgment  taken  by  any  such  chief 
Justice,  Judge,  presiding  Justice,  or  presi- 
dent  shoald  entitle  such  instrument  to  be 
recorded,  unless  taken  within  some  plaec 
or  district  to  which  tbe  Jurisdiction  of  tlie 
court  to  which  be  belongs  should  extend, 
and  that  the  placeof  taktngsuch acknowl- 
edgment staonld  be  set  forth  in  the  certifi- 
cate, and  also  that  tbe  court  of  which  be 
was  such  officer  was  a  court  of  record; 
and  that  such  certifloate  of  acknowledg- 
ment should  be  accompanied  by  a  certifi- 
cate of  the  clerk  or  protbonutary  of  the 
court,  under  its  seal,  to  tbe  effect  tliat  the 
former  officer  was  duly  appointed  or  au- 
thorized as  such  Judge,  Justice,  or  presi- 
dent. The  fifth  section  ot  the  act  of 
relates  to  acknowledgments  or  proofs 
taken  out  of  the  United  States,  but  in 
North  or  South  America  or  In  Europe; 
and  the  sixth  or  remaining  section  Is  that 
the  certificate  ot  such  acknowledgment, 
as  aforesaid,  by  the  officer  before  whom 
the  same  shall  be  taken,  sball  contain  and 
Bet  forth  substantially  the  matter  required 
to  be  done  or  proved  to  make  sucb  ac- 
knowledgment effectual  by  this  act. 

Tbe-ubove  legislation  is  to  be  found  in 
Thompson's  Digest,  pp.  181, 182,  and  Mc- 
Clellan's  Digest,  pp.  216,  217,  the  word 
"state"  being  properly  substituted  for 
that  of  "territory,"  when  applicable  to 
Florida. 

Thus  the  law  as  to  saeb  acknowledg- 
ment or  proof  stood  In  1873;  and  we  may 
further  observe  that,  up  to  this  time,  ac- 
knowledgments orproof  made  In  tbe  state 
bed  to  be  made  before  tbe  officer  author- 
ised by  law  to  record  the  Instrument,  or 
before  some  Judicial  officer,  (Act  Nov.  16, 
1828;  McGIell.  Dig.  $  6.  p.  215.)  or  before  a 
notary  public,  (Act  Feb.  8,  1S61;  McClell. 
Dig.  §  8,  p.  792.) 

It  Is  en  tirely  clear  that  there  was  in  1863 
no  law  In  this  state  anthorlzing  the  ad- 
mission to  record  of  a  deed  acknowledged 
out  of  the  state,  and  in  another  state  ot 
tho  United  States,  before  a  deputy-clerk  or 
tbe  clerk  of  any  court,  nor  before  even  a 
Judge  of  any  such  court,  not  a  court  of 
record,  and  having  a  seat  and  clerk  or  pro* 
thonotary;  and  unless  legislation,  subse- 
quent  'to  that  in  force  at  the  time  this  rec- 
ord was  made,  has  legalicsd  tbe  record, 
there  was  no  error  in  tbe  ruling  of  the 
Judge  excluding  the  transcript  as  evidence, 
under  section  21  of  article  16  of  tbe  constl- 
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tntlon,  which  flection  la  as  follows: 
"Deeds  and  mortgageB  which  have  been 
proved  for  record^  and  recorded  according 
to  law,  Bfaall  be  taken  as  prima  facit  evi- 
dence In  the  cunrtH  of  this  state  without 
requiring  proof  or  the  execution.  A 
certified  copy  of  the  record  of  any  deed  or 
mortgage  that  has  been  or  shall  be  duly 
recorded  according  to  law  shall  be  admit- 
ted as  prima,  fsuslo  evidence  thereof,  and  of 
Its  due  execution,  with  like  effect  as  the 
original,  duly  proved:  provided.  It  be 
made  to  appear  that  the  orl^nal  is  not 
within  the  custody  or  control  of  the  party 
oOering  Hucb  copy. " 

There  was  approved  by  the  governor 
on  the  24th  day  of  February.  1873,  a  stat- 
ute entitled  "An  act  providing  for  the  ac- 
knowledgment of  deeds  and  other  convey- 
ances,"  whose  first  section,  after  provid- 
ing that  deeds,  executed  in  this  state,  of 
any  Interest  In  lands  herein  .-shall  be  exe- 
cuted In  the  presence  of  two  witnesses, 
who  shall  subscribe  their  names  as  encb, 
and  that  the  persons  execntlug  such  deeds 
may  acknowledge  the  execution  thereof 
before  any  Judge. clerk  of  the  cfrculteourc, 
notary  pDbllc,  or  Justice  of  the  peace  with- 
in the  state,  enacts  that  If  any  such  deed 
or  conveyance  of  land  shall  be  executed  In 
any  other  state,  territory,  or  district  of 
the  United  States,  such  deed  may  be  exe- 
cuted according  to  the  laws  of  such  state, 
territory,  or  district,  and  the  execution 
thereof  may  be  acknowledged  before  any 
Judge  or  clerk  of  a  conrt  ol  record,  notary 
public,  Justice  of  the  peace,  or  other  officer 
authorised  by  the  laws  of  such  state,  ter- 
ritory, ur  district  to  take  the  acknowledg- 
ment of  deeds  therein,  or  before  any  com- 
missioner appointed  by  the  governor  of 
this  state  for  sncb  pnrpose.  Its  second 
section  provides  that,  It  soch  deed  be  exe- 
cuted In  n  foreign  country,  it  may  be  ex- 
eeoted  according  to  thelaws  of  such  conn- 
try,  and  that  anyexecntion  thereof  may 
be  acknowledged  before  certain  officers 
designated  therein;  they  being  some  of 
those  designated  In  the  flftb  section  of  the 
uct  of  li^4.  and  others  besides.  The  third 
section  Is  to  the  effect  that  if  any  such 
deed  or  other  eonveynnoe  shall  be  execut- 
ed and  acknowledged  In  any  other  state 
or  country,  before  any  officer  not  having 
an  official  seal,  be  shall  have  attached 
thereto  a  certificate  of  the  clerk  or  other 
proper  certifying  officer  of  a  coart  of  rec* 
ord.  or  certificate  of  the  secretary  of  state, 
minister  extraordinary,  minister  resident, 
chargB  d*A£f!a,trea,  couinilssiuner,  or  con- 
sul, as  the  case  may  be.  that  the  person 
whose  name  is  subscribed  to  the  certifi- 
cate of  acknowlodgment  was  at  the  date 
thereof  such  officer  as  he  Is  therein  repre- 
sented to  be,  that  he  believes  the  signa- 
ture of  sncb  person  subscribed  thereto  to 
be  genuine,  and  that  the  deed  is  execoted 
and  acknowledged  occording  to  the  laws 
of  such  state,  territory,  district,  or  for- 
eign country.  The  fourth  section  of  this 
statDte  is  as  follows:  "Any  deed  orcon- 
veyance  heretofore  executed  and  acknowl- 
edged In  compliance  with  the  provisions 
of  this  act  ahull  have  the  same  force  and 
effect,  and  be  as  valid,  as  If  the  same  bad 
been  axeeoted  after  tbe  passage  of  this 
act.  *  Tbe  fifth  or  ramatnlng  aectlon,  pro- 


viding that  future  conveyances,  not  re- 
corded within  six  months  after  their  execu- 
tion, shall  be  void  as  against  subsequent 
purchasers,  was  held  void,  on  account  of 
not  being  within  the  expression  ot  tbe 
title  of  the  act.  In  Carr  v.  Tbomas,  18  Fla. 
786. 

A  purpose  ot  tills  act.  as  applicable  to 
conveyances  made  In  any  other  state  ot 
lands  located  here,  was  the  adoption  ot 
thelaws  ot  that  state  regulating  tbe  ac- 
knowledgment of  conveyances  ot  any  in- 
terest in  real  estat?  located  there.  This  is 
made  entirely  clear  by  tbe  provision  of  the 
third  section,  which  requires  that  the  cer- 
tificate therein  provided  for,  in  cases 
where  the  officer  taking  the  acknowledg- 
ment has  no  official  seal,  shall  state  that 
tbe  deed  "Is  executed  and  acknowledged 
according  to  tbe  laws  ol  sncb  state,  terri- 
tory, district,  or  foreign  country."  This 
pruvlsion  implies,  beyond  doubt,  that, 
wherever  an  acknowledgment  aball  be  in 
accordance  with  the  laws  of  the  state 
where  It  was  executed  and  acknowledged. 
It  will  be  sufficient,  however  wanting  It 
may  be  In  any  requisite  prescribed  by  pre- 
vlcus  laws  ot  onr  own  state  as  to  ac- 
knowledging deeds  executed  beyond  Its 
limits.  It  Is  unnecessary  to  stop  to  in- 
quire it  the  second  section  ot  the  act  ot 
1884  is  re(tealed ;  for,  even  it  It  Is  not,  and 
a  deed  acknowledged  In  accordance  with 
its  iHwislons.  as  amended  by  tbe  act  of 
1840,  will  stUI  be  entitled  to  record,  It  Is 
entirely  clear  that  tbe  act  of  1878  has 
established  at  least  an  additional  rule, 
which  -  renders  any  acknowledgment 
made  in  accordance  with  the  laws  of  tbe 
state  where  it  Is  execeted  sufficient, 
though  its  certificate  does  not  state,  fn 
Gompllancfl  with  former  l^lslatlon,  that 
tbe  officer  taking  the  acknowledgment 
knew  or  had  satisfactory  proof  that  tbe 
person  making  it  was  the  Individual  de- 
scribed In,  and  who  executed,  the  deed. 
Had  the  deed  In  question  been  executed, 
acknowledged,  and  recorded  subsequent 
to  tbe  act  of  1S7S,  there  would  certainly 
have  i>een  nothing  lu  the  first  objection 
made  to  tbe  Introduction  ot  the  copy  of 
the  record  thereof;  nor  Is  there  any  thlnir 
In  this  objection.  It  the  fourth  section,  so- 
pra.  ot  the  act  ut  1878,  is  not  ineltectual.  In 
so  tar  as  applicable  to  tbe  circumstances 
ot  the  case  before 

The  power  of  a  legislature,  in  the  ab- 
sence of  any  inhlbltlngconstitutlonal  limit- 
ation, to  curs  by  retroactive  leKlslatlon 
defective  acknowledgments  in  all  eases 
where  tbe  purpose  of  the  acknowledg- 
ment Is  admission  ot  the  Instrument  ac- 
knowledged to  record,  nr  Its  use  as  evi- 
dence, is.  except  as  against  prior  vested 
rights,  unquestionable.  The  legislature, 
when  enacting  the  statutes  of  1834  and 
1840,  coold  have  dispensed  with  any  re- 
quirement as  to  acknowledgments  to  be 
found  In  tliem ;  and,  this  being  so,  It  bas 
the  authority,  at  least  In  all  cases  of  mere 
irregularity,'  or  where  no  vested  rights 
are  affected,  the  power  to  do  the  same  by 
subsequent  legislation.  Cooley.  Const. 
Lim.  (5th  Ed.)  458,471;  City  of  Jackson- 
ville V.  Basnett,  2U  Fla.  525;  Webb.  Record 
Title,  {  97;  Gordon  t.  Collett.  107  N.  a  862, 
13  S.  B.  Rep.  882;  Barto  r.  Uorria,  1& 
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Ohio,  408;  Wataoo  t.  Mercer,  8  Pet.  88; 
Buckley  v.  Early.  73  luwa,  289.  88  N.  W. 
Bep.  76»;  Greeo  v.  AbrabamB,  48  Ark.  420; 
JoliDBOn  V.  Klcliardson.  44  Ark.  865. 

The  Intention  of  the  leglslatore  In  enact- 
ing; the  fourth  section  of  the  act  of  1878 
was  at  leaat  to  render  valid  aziy  Irrega- 
larity  In  the  aeknowledsmeiit  of  a  deed  ol 
coDTeyance  ol  land  which  had  been  pre- 
vIouRly  executed  In  another  state.  If  the 
execution  of  the  deed  and  of  the  acknowl- 
edgment were  In  compliance  with  the 
laws  of  the  state  where  the  execution 
took  place.  This  Intention  extended  to 
maktuK  the  acknowledgment  as  valid,  at 
least,  from  the  approval  of  the  statute, 
aa  If  at  the  time  of  the  execution  of  the 
acknowledgment  the  law  of  this  state  had 
provided  that  deeds  of  conveyance  exe- 
cuted according  to  the  law  of  the  state  of 
their  execution  might  be  acknowledged 
according  to  the  laws  of  the  state  regu- 
lating the  acknowledgment  there  of  deeds 
of  lands  located  there. 

Dpon  the  trial  of  the  cause,  the  plaintiff, 
to  enpport  the  Introduction  of  the  above 
deed  as  testimony,  read  in  evidence  sec- 
tions 2890,  2705-2707  of  the  Code  of 
Georgia  of  1873.  The  enbstance  of  these 
sections,  so  far  as  iuaterlal  here,  Is  as  fol- 
lows: 

Bee.  2680.  A  deed  to  lands  In  Georgia 
must  be  in  writing,  signed  by  the  makw, 
attested  by  at  least  two  witnesses,  and 
delivered  to  the  purchaser  or  sums  one  fur 
him,  and  be  made  on  a  valuable  or  good 
consideration. 

Sec.  2705.  Every  deed  convpying  lands 
shall  be  i-ecorded  In  the  office  of  the  cl'>rk 
of  the  supeiior  court  of  the  eonoty  where 
the  lands  He.  . 

Sec.  2706.  To  authorise  the  record  of  a 
deed  to  realty,  it  must.  If  executed  In 
Georgia,  be  attested  by  a  judge  of  a  conrt 
of  record  of  that  state,  or  a  justice  of  the 
peace,  or  notary  public,  or  the  clerk  of  the 
superior  court  In  the  county  in  which  the 
three  last-mentlooed  officers,  respectively, 
hold  their  appointments;  or  ft,  subse- 
quent to  Its  execution,  the  deed  Is  ac- 
knowledged in  the  presence  of  either  of  the 
above-named  officers,  that  fact  certified 
on  the  deed  by  such  officer  shall  entitle  It 
to  be  recordea. 

Section  2707  relates  to  proof  by  a  sub- 
scribing wltnwis. 

These  sections  are  shown  by  the  Code 
to  be  legislation  of  prior  date  to  the  exe- 
cution and  acknowledgment  of  the  deed 
under  discussion. 

It  Is  apparent  from  the  first  of  these  sec- 
tions that  the  deed,  considered  as  sepa- 
rate from  the  acknowledgment,  was  exe- 
cuted In  accordance  with  the  law  of 
Georgia ;  and  as  It  was  signed,  sealed,  and 
delivered  in  the  presence  of  two  subscrlb- 
inff  witnesses,  such  execution  was  also,  we 
may  state,  la  compliance  with  our  own 
laws  in  force  at  that  time,  controlling 
the  mere  transfer  of  the  title  from  Hart; 
and  hence  the  deed  Is  one  which.  In  so  far 
as  the  conveyance  ol  Hart's  fee  Is  con- 
cenied,  is  valid  and  effectual  under  the 
laws  ol  both  states. 

There  was  In  the  Oeorgla  law  nothing 
requiring  the  fiertlflcate  to  state  that  the 
officer  taking  the  acknowledgment  knew 


or  bad  satisfactory  .proof  that  a  person 
making  an  acknowledgment  was  the  In- 
dividual described  in,  and  who  executed, 
the  deed ;  and,  this  being  so,  the  first  ob- 
jection made  to  the  acknowledgment  and 
copy  of  the  record  offered  In  evidence  falls. 
Collender  Co.  v.  Brackett,  87  Minn.  58,  38 
N.  W.  Bep.  814;  Sanford  r.  Bnlkley,  30 
Conn.  844. 

The  second  and  fourth  objections  will 
be  considered  together.  Beverslng  the 
order  of  their  statement,  they  are,  In 
effect,  that  the  acknowledgment  was 
taken  before  an  officer  who  had  no  au> 
thority  to  take  It,  according  to  (such  b»* 
Ing  our  uuderscauding  of  the  use  made  of 
the  word  "In"  by  counsel  In  stating  their 
fourth  objeetlon)  the  laws  of  this  state, 
and  was,  moreover,  taken  before  a  deputy 
of  such  officer,  and  that  a  deputy  could 
not  take  snch  an  acknowledgment. 

To  decide  whether  the  acknowledgment 
was  made  before  or  taken  by  an  officer 
recognised  by  the  act  of  1878  as  competent 
to  take  It.  we  must  first  ascertain  what 
officer  took  It.  According  to  the  body  of 
the  certificate,  it  was  taken  before  a  dep- 
uty-clerk of  the  circuit  court  of  Thomas 
county,  Ga.,  bnt,  wheu  we  look  at  the  sig- 
nature to  the  certificate,  we  find  that  he 
does  nut  sign  as  acting  In  that  capacity, 
and,  moreover,  we  are  not  Informed  that 
there  was  any  "drcnlt  court"  In  Georgia. 
Counsel  for  appellant  contends  that  the 
words  and  Initials.  "Deputy -Clerk  S.  &  J. 
C,"  stand  for  and  mean,  "Deputy-Clerk 
of  Superior  Court  and  Justice  of  Peace. " 
To  reach  this  conclusion  they  invoke  the 
aid  of  the  attestation  of  the  dend,  in  which 
It  will  be  fonnd  that  u  iwrson  of  the  same 
name,  "T.  C.  Bracewell,"  Is  one  of  the  at- 
testing wltnemes;  he  affixing  to  his  signa- 
ture there  the  Initials.  "J.  P.  "  There  Is 
nu  doubt  that  the  Instrument  acknowl- 
edged may  be  resorted  to  for  support 
to  the  acknowledgment.  Binstein  v. 
Sbouse,  24  Fla.  490,  6  South.  Rep.  380;  Col- 
lender Co.  T.  Brackett,  87  Minn.  5fs.  RS  N. 
W.  Rep.  214;  Owen  r.  Baker.  101  Mo.  407, 
14  8.  W.  Rpp.  175:  WeUs  v.  Atkinson.  24 
Minn.  161;  Samuels  v.  Shelton.  48  Mo.  444; 
Sharpe  v.  Orme,  61  Ala.  268;  Carpenter  v. 
Dexter.  8  Wall.  618;  Lulfboruugh  v.  Par- 
ker, 12  Serg.  ft  R.  48.  In  Carpenter  t.  Dex- 
ter, 8  Wall.  618,  the  deed  purported  to 
have  been  signed,  sealed,  and  delivered  In 
the  preeence  of  two  witnesses,  one  of 
whom  signed  his  name  as  "  Wendell.  Jr. " 
The  ewtlflcate  of  acknowledgment  pur^ 
ported  to  have  been  taken  before  and 
signed  by  "H.  Wendell,  Jr.,  Justice  of  the 
Peace,"  audstatedtbut  "theabove-named 
Walter  T.  Davenport,  who  bus  signed  and 
sealed  and  delivered  the  above  instrument 
of  writing,  personally  appeared  before" 
such  undersigned  Justice  of  the  peace,  and 
acknowledged  the  same;  but  it  omitted 
to  state.  In  the  language  of  the  statute, 
that  the  person  making  the  acknowledg- 
ment was  personally  known  to  the  officer 
to  be  the  person  who  executed  the  deed,, 
or  had  been  proved  by  credible  witnesses 
to  be  such.  The  court,  after  observing 
that  "one  of  the  subscribing  wttnesaee 
was  the  Jnstlee  of  the  peace  before  whom 
the  acknowledgment  was  taken,"  and  re- 
ferring to  the  above  statement  of  tha  cer- 
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tificate  BR  following  Immediately  tbe  at- 
testation clause,  remarks:  "Read  tbna, 
witli  the  deed,  thR  certffluate  amounts  to 
tbls:  that  the  Kraotor  personally  ap- 
peared before  the  officer,  and  in  his  pree* 
ence  signed,  sealed,  and  delivered  thtj  In- 
strument, and  then  acknowledged  the 
same  before  him.  An  afflrmatlon  in  the 
words  of  the  statnteconld  not  more  clear* 
)y  express  the  Identity  of  the  grantor 
with  the  party  making  the  acknowledg- 
ment. "  In  Luffborough  v.  Parker,  12 
Serg.  &  K.  48,  the  statute  required  that 
deeds  should  be  proved  by  a  subscribing 
witness,  and  A.  B.  made  the  proof,  which 
did  not  state  that  bis  wai  a  anbscrlblng 
witness,  yet  by  reference  to  the  deed  It  ap- 
peared from  biB  name  that  he  was  one, 
and  the  proof  was  held  sufficient.  It  is 
apparent  that  In  the  former  of  these  cases 
the  Identity  of  the  witness  and  of  the  per- 
son taking  the  acknowledgment  Is  pre- 
snmed  from  Identity  of  name,  and  that  a 
similar  preaamptlon  la  made  In  the  second 
case  as  to  the  person  sobscrlblng  the  deed 
ns  a  witness  and  the  one  proving  Its  exe- 
cution;  yet  the  court  does  not  make  this 
presumption  supply  of  Itself,  In  the  former 
cBse,  theexpresB  statement  ns  to  Identity 
of  the  grantor  and  pt^mon  acknowledging 
requl:-ed  by  the  statute  to  be  made.  In 
theotber  caseno  corresponding  statement 
as  to  Identity  was  exacted  by  the  law  con- 
trolling the  certificate  of  proof  of  execn* 
tlon.  Where  a  deed  Is  referred  to  In  a  cer- 
tificate In  such  manner  as  to  connect  the 
former  with  the  latter,  or  make  It  sub- 
stantially a  part  thereof,  as  Is  the  case 
here,  and,  reading  them  together,  there 
ran  be  fonnd  a  snbatantlal  compliance 
with  the  demands  of  the  statute,  the  cer- 
IdflcatesboDld  besustalned;  bnt  we  cannot 
Buppl.T  the  statutory  requirement  of  an 
express  statement  of  a  fact  in  a  certificate 
by  a  mere  presumption  of  such  tact,  aud 
for  the  reason  thnt  the  officer's  state- 
ment, and  not  the  presumption.  Is  the 
evidence  exprrasly  called  tor  by  the  statute 
to  prove  tbe  particular  fact.  This  rule  is 
not  violated  in  either  of  the  above  tmses, 
nor  by  our  concluding  here,  as  we  do, 
that  tbe  witness  and  deputy-clerk  Brace- 
well  were  one  and  the  same  person.  Mott 
V.  Rmltb,  16  Oal.  534;  Hogans  v.  Carnith, 
IH  yiB.  &88.  This  conclusion  or  presump- 
tion does  not,  however,  render  tbecertlfl- 
cate  of  Bracewell  sufficient  under  the  sec- 
ond section  of  the  act  of  1884;  there  being 
absent  from  It  the  substantial  affirmative 
statement  as  to  the  Identity  of  parties  to 
be  found  in  Carpenter  v.  Dexter. 

The  certificate  of  Itself,  or  aided  by  the 
instrument  acknowledged,  must  (unless 
parol  evidence  be  admissible  for  such  pur- 
pose,—a  point  not  presented)  show  the 
character  of  the  olfleer  taking  the  ac< 
knowledgment;  and,  when  we  have 
learned  this  much,  we  must  ascertain 
whether  he  was  authorized  to  take  It. 
The  title  of  the  officer  may  be  written  out 
fully  In  the  body  of  tbe  certificate,  and 
when  this  Is  done  its  omission  from  the 
signature  Is  immaterial,  (Colby  v.  McOm- 
ber.71  Iowa.4(t9.82N.W.  Rep.  459;  Brown 
V.  Farran,  8  Ohio,  140;)  or  It  may  be 
affixed  to  the  signature,  and.  If  so,  tbls  Is, 
of  itself,  Bufflclent,  IDevUn,  Deeds,  5  SOI; 


Buss  V.  Wlngate,  80  Mies.  440.)  The  use 
of  Initials  generally  understood  to  stand 
tor  the  title  of  an  office  will  answer.  In 
Rowley  V.  Berrlan,  12  111.  198,  where  an 
officer  affixed  to  bis  sigpature,  "N.  P.  for 
the  City  of  Quincy,  In  Adams  County,  Il- 
linois," the  Initials  ware  held  to  mean 
"Notary  Pabllc;"  and  "J.  P."  was  decid- 
ed to  Blgnlfy'*Jli8tlceot  tbe  Peace  "In  Shat- 
tuck  V.  People,  4  Scam.  477.  In  Russ  v. 
Wlngate,  80  Miss.  440,  the  certlQcate  be* 
gan,  "State  of  Mississippi,  Hancock  conn- 
ty,"  and  concluded:  "Olven  under  my 
hand  and  seal  this  day  and  year  above 
written.  Lsww  Y.  Fouou,  J.  P.  H.  C. 
[Seal.]**  There  was  no  other  designation 
of  tbe  officer,  yet  It  was  held  to  be  a  suffi- 
cient designation  of  the  officer  as  a  Justice 
of  the  peace.  See,  also,  Final  v.  Backu8» 
18  Mich.  21S;  Sparrow  v.  Hovey,  41  Mich. 
708,  3  N.  W.  Rep.  198:  State  v.  Mauley,  1 
Tcnn.  428;  Stinson  v.  Ruasell.  2  Tenn.  40; 
Major  V.  State.  2  Sneed,  15;  Burton  v. 
Pettlbone,  5  Yerg.  442.  In  McDonald  v. 
Morgan,  27  Tex.  603,  the  affidavit  of  a  sub- 
scribing witness  to  a  deed  executed  in  Lib- 
erty county,  Tex.,  was  made  March  13, 
1S3S,  before  a  person  signing  himself, 
"George  W.  Mtles,  R.  L.  C."  which  was 
followed  by  a  certificate  of  the  record 
on  May  4, 1S38,  of  tbe  deed  "In  my  office," 
headed  "Republic  of  Texas,  Liberty  Coun- 
ty," and  signed  as  above.  A  statute  in 
1841  validated  all  records  of  deeds  ae- 
knowledged  before  certain  officent,  among 
whom  was  "the clerk  of  the  county  court 
In  whose  office  such  record  Is  proposed  to 
be  made."  The  law  In  force  at  tbe  time  of 
the  record  made  clerks  of  tbe  county 
courts  recorders  for  their  respective  coun- 
ties; and  It  was  held  that  tbe  official 
character  of  tbe  officer  as  clerk  of  tbe 
county  court  and  ex  offic/o  recorder  was 
sufficiently  Indicated.  Somewhat  on  the 
same  line  Is  Oweu  v.  Baker,  101  Mo.  407, 
14  S.  W.  Rep.  176,  where  there  was  a  cer- 
tificate giving  at  the  outset  the  state 
and  county,  and  signed,  "James  C.  Jack- 
son, Recorder,"  and  Rtatiog  in  the  body 
that  the  grantor  appeared  "In  open  court** 
and  acknowledged  the  deed ;  such  certifi- 
cate being  followed  by  a  statement  sim- 
ilarly signed,  20  days  suhsequentiy,  to  the 
effect  that  the  subscriber  bad  duly  record- 
ed the  Instrument.  The  statutes  required 
the  acknowledgment  to  he  made  before* 
the  circuit  court  of  the  county  wherein  the 
estate  waa  situated,  and  that  tbe  clerk  of 
the  court  should  Indorse  upon  tiie  deed  a 
certificate  thereof,  "under  the  seal  of  tbe 
court;"  and  It  also  made  the  clerk  of  the 
designated  court  recorderof  deeds.  "Jack- 
son, who  signed  tbe  certificate,**  says 
tbe  opinion,  ".was  recorder  only  by  virtue 
of  hlfl  office  as  as  circuit  clerk.  His  de- 
scription of  himself,  therefore,  as  recorder. 
Indicated  likewise  that  he  was  circuit 
clerk,  and,  with  the  recitals  In  the  ac- 
knowledgment, made  it  clear  that  It  was 
taken  by  him  as  clerk.  As  circuit  clerk, 
he  was  authorised  to  take  the  acknowl- 
edgment, bnt  as  recorder  he  had  no  such 
authority.  *  «  ■  In  this  caae  tbe  acta 
of  the  sheriff  [the  grantor]  and  court,  de- 
scribed In  tbe  certificate  of  Jackson,  were 
valid  II  performed  before  bim  aa  cterkt  but 
nut  as  recorder. " 
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Not  only  do  tbe  courts  hold  InttialR  anU 
fieiCDt  to  Indicate  tbe  character  ot  the 
officer  taking  an  acknowledgment,  bat 
tbey  do  not  permit  clerical  errors  to  de< 
feat  or  render  acknowledgnients  Inelfect- 
uttl,  when  tbej,  considered  alone,  or  read 
In  connection  wttb  the  instrament  ac- 
knowledged, fairly  sbow  a  snbstantlal 
compliance  with  the  ntatute.  In  BIythe 
V.  UoQstoD,  46  Tex.  65,  79,  there  was 
offered  In  evidence  a  certified  copy  of  the 
record  of  a  deed,  which  was  objected  to 
on  tbe  ground  that  the  certificate  of  ac- 
knowledgment did  not  show  ot  what 
county  the  officer  giving  the  cerrlflcate 
wait  notary  public,  nor  that  be  was  a 
notary  public  when  the  acknowledgment 
was  taken.  The  certificate  commenced, 
"The  state  of  Texas,  county  of  Hopkins, " 
and  recited  the  appearance  of  the  parties 
before  the  ** nnderslgned  authority,"  and 
conclnded,  "Witness  my  band  and  official 
seal  at  Dougluss,  this  6th  day  ot  October, 
A.  D.  1854,"  being  signed.  "John  R.  Clnte, 
Notary  public  N.  C."  "The  objection" 
says  the  supreme  court  ot  TezcLs,  "was, 
we  tbink,  properly  overruled.  •  •  • 
The  discrepancy  between  the  county 
named  In  tbe  outset,  and  the  letters  desig- 
nating his  county,  appended  to  the  sig- 
natures, might  easily  be  accounted  for, 
and  certainly  was  not  of  safflclent  Im- 
portance to  Invalidate  tbe  record."  In 
reachlns;  tills  conclnalon  tbe  court  re- 
marks that  McDonald  v.  Morgan,  snpra, 
"Is  nearly  In  point  as  to  the  sufficiency  of 
the  signature,  which.  It  must  be  nssnmed, 
was  authenticated  wltb  the  official  seal  of 
the  notary,  showing  the  words, '  Notary 

Public  County  of   ,  Texas.'"  Bank 

T.  Harrtsoii,  39  Mo.  43S,  Is  a  ca^e  In  which 
the  notary  public  who  took  the  erknowl- 
edgment  of  a  deed  offered  In  evidence  de- 
scribed himself  In  tbe  body  of  the  acknowl- 
edgment ns  a  notary  public  within  and 
tor  tbe  county  of  Livingston,  but  append- 
ed to  hlu  signature  his  official  character  In 
the  fullowing  words:  "Notary  Public 
Howard  County;"  and  the  supreme  court 
said  tbey  were  inclined  to  think  that  the 
deed  should  have  been  admitted,  bat,  be- 
ing excluded,  there  was  still  evidence 
enongh  to  show  a  ptimu  facfe  right  to  re- 
cover. Tn  Agan  t.  Sbannan,  103  Mo.  661, 
15  S.  W.  Hep.  767,  the  certificate  of  ac- 
knowledgment, after  stating  that  W.  L. 
H.  Frazier  appeared  In  tbe  probate  court, 
in  open  court,  and  acknowledged  tbe 
deed,  concluded,  inclndlng  tbe  signature, 
as  follows:  "In  tentlmony  whereof,  I,  W. 
L.  H.  Frazier,  Judge  ot  said  court,  have 
hereunto  set  my  hand  and  affixing  my 
private  seal.  *  *  *  M.  L.  Wyreck,  Pro- 
bate Judge."  A  private  seal  was  affixed, 
and  there  was  also  a  statement  that  no 
seal  ot  office  had  yet  been  provided.  It 
was  held,  overruling  Lincoln  v.  Thomp- 
son, 75  Mo.  623,  that  the  certificate  was 
good. 

Viewing  the  certlflente  of  acknowledg- 
ment In  the  light  of  the  Georf^n  law,  it 
must  be  held  nufflclent  It  we  can  lejjrn 
from  tbe  certificate,  either  alone  or  aided 
by  tbelnstrument  acknowledged,  that  the 
acknowledgment  was  made  before  or 
taken  by  any  officer  authorized  by  such 
law  to  do  BO.  From  the  Qeorgla  law,  as 
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proved.  It  appears  that,  among  other  of- 
ficers, either  a  clerk  of  a  superior  coart  or 
a  Justice  o!  the  peace  eculd  take  In  that 
state  an  acknowledgment  of  a  convey- 
ance of  land  situate  therein;  and  hence.  If 
the  description  following  and  constitut- 
ing a  part  ot  the  signature  fairly  indicates 
either  of  these  officers,  the  acknowledg- 
ment must  be  sustained.  Invoking,  as  we 
lawfully  may  and  properly  shauld  do,  tbe 
aid  of  tbe  attestation  of  tbe  deed,  our  con- 
clusion Is  that  each  ot  the  above  official 
capacities  is  sufficiently  Indicated.  The 
final  "C."  may,  In  the  light  of  tbe  author- 
ities, be  regarded  as  a  clerical  error,  and  In* 
tended  for  a  "  P.;"  and,  so  treating  It,  the 
quotation  would  read,  "Deputy-Clerk  of 
tbe  Superior,  and  Justice  of  the  Peace." 
Tbe  omission  ot  the  word  "Court,"  or 
theletter''C..''aB  standing  fur  "Court," 
after  tbe  letter  "8.,"  cannot  be  regarded 
as  material;  but  Its  absence.  In  view  of 
the  liberal  principles  of  law  always  ob- 
taining and  to  be  applied  In  support  of 
these  Instruments,  will  be  supplied.  The 
letter  "8."  can.  In  view  of  tbe  Georgia  law, 
be  given  no  other  signification  than  as 
standing  tor  "Superior;**  and  Informed 
as  we  are,  by  this  law,  that  a  clerk  of  the 
superior  court  may  perform  tbe  official 
functions  in  question,  we  must  elect  be- 
tween ignoring  the  clear  indication  ot  the 
words  " Deputy-Clerk  Superior,"  and  de- 
feating the  acknowledgment,  or  of  re- 
garding them  in  the  light  of  the  statute 
and  supplying  the  word  **Court**a8  a  cler- 
ical omission,  and  sustaining  the  certifi- 
cate. Instruments  like  these,  say  tbe  au- 
thorities, must  be  construed  nt  rea  mas^a 
raleat,  quam  pereat,  and  la  dealing  with 
tbeni  it  should  be  tbe  aim  of  tbe  courts  to 
preserve  and  not  to  destroy.  Einstein  v. 
Shouse,  24  Fla.  490, 6  South.  Rep.  880;  Kelly 
v.  Calhoun,  95  U.  S.  710;  Carpenter  t.  Dex- 
ter, supra ;  Toucbard  t.  Crow,  20  Cal.  150, 
160.  It  Is  the  policy  ot  tbe  law,  observes 
tbe  supreme  court  of  Minnesota  In  Col- 
lender  Co.  V.  Brackett,  supra,  to  uphold 
certificates  of  this  character;  and,  wher- 
ever substance  Is  found,  obvious  cleriral 
errors  and  all  technical  omissions  or  de- 
fects win  be  disregarded.  Again,  should 
we  read,  as  it  might  be  said  we  should, 
the  final  "C."  as  standing  for  or  intended 
to  Indies  te  the  word  "  Court, "  so  that  the 
entire  suffix  to  the  signature  should  read, 
"Deputy-Clerk  of  Superior  and  Justice 
Court,**  it  seems  to  us  entirely  clear  and 
reasonable  to  hold  that  thus  read,  In  con- 
nection with  the  attestation,  It  was  In- 
tended by  tbe  officer  to  Indicate  his  dual 
official  capacity  of  clerk  and  Justice.  If 
nothing  followed  the  signature  but  "J. 
C."  or  "Justice  Court,"  we  would  be 
obliged.  In  view  of  the  attestation  and  the 
law,  to  hold  that  It  was  a  clerical  error 
or  an  inaccuracy, and  Intended  to  Indicate 
tbe  official  character  of  Justice  of  tbe 
peace;  and  It  Is  nothing  more  than  rea- 
sonable to  bold  that  the  last  two  Initials, 
If  to  be  read,  tbe  former  as  "Jostlce,"  and 
the  latter  as  "Court"  or  "Courts,"  were 
used,  the  former  as  standing  for  "Justice," 
and  the  latter  ns  applying,  not  only  to  It, 
but  also  to  "Superior"  as  Indicated  by 
the  letter  "S.**  Again,  If  It  la  to  be  aa- 
Bumed  tbat" J.**  does  not  stand  for  "Joe- 
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ttee,*bi]t  tor  some  otber  word,  tbere  !■ 
Htm  enonRli  to  algrulfy  the  office  of  clerk 
of  tbe  Ruppriorcoart. 

Inartlfldalness  in  tbe  execution  of  Itbeee 
InstramentB  cannot  be  permitted  to  de- 
feat tbem,  It,  looking  at  them  as  a  whole, 
we  And  that  they  reaeonably  and  fairly 
indicate  a  compliance  with  tbe  law. 

In  reaeblnff  this  conelariun,  we  have  not 
overlooked  the  nee  of  the  word  "circuit" 
In  tbe  body  of  the  certificate.  Our  Judg- 
ment as  to  thin  is  that,  In  tbe  absence  of 
evidence  that  there  Is  any  such  coart  In 
Qeori^Ia.  the  suffix  to  the  signature  roust 
control,  as  showlns  that  the  person  tak- 
ing the  acknowledgment  was  acting  In 
the  antborited  official  capacity  Indicated 
by  It,  and  that  tbe  word  "clrcnlt*  was 
written  at  leastuDadvlBedly.even  If  by  tbe 
officer  himself,  and  Is  to  be  controllra  by 
tbe  designation  following  bis  signature, 
which  Is  to  be  presumed  to  have  been 
made  by  blm,  aud  to  have  been  a  snbse* 
Quent,  if  not  the  last,  act  In  the  matter. 
Carlisle  v.  Carlisle.  78  Ala.  542. 

In  what  has  been  said,  the  tact  that 
tbe  acknowledgment  was  taken  by  a 
depnty,  If  taken  In  the  capacity  of  clerk  of 
the  superior  court,  Instead  of  that  uf  a 

Instlce  of  tbe  peace,  has  not  been  noticed, 
n  Uox>e  T.  Sawyer,  14  III.  254,  a  question 
arose  npon  the  legality  of  the  record  In 
Illinois  ol  a  deed  acknowledged  In  Alls* 
Boori;  the  certificate  of  acknowledgment 
being  signed  In  tbe  name  of  tbe  clerk  of 
the  circuit  court,  "by  £.  Baker,  Deputy- 
Clerk.  "  It  was  objected  that  the  ac- 
knowledgment should  have  beeu  made  be- 
fore, and  certified  to  by,  the  clerk.  In  per- 
son. "The  objection,"  says  tbe  opinion, 
"is  not  well  loanded.  The  acknowledg- 
ment purports  to  hare  been  taken  by  the 
clerk,  and  it  is  c<>rtlfled  In  his  name  and 
under  the  seal  of  the  court.  Primat  tkcle, 
thiM  la  sufficient.  The  seal  of  the  court 
proves  Itself,  and  we  mustpreftume  that 
It  was  affixed  by  tbe  proper  officer.  The 

firesumptlon  Is  that  tbe  clerk  was  autbor- 
led  by  the  laws  of  Missouri  to  act 
tbrougb  a  deputy,  and  that  Baker  was 
regularly  appointed  as  such.  Tbe  depnty 
had  tbe  power  tu  use  tbe  name  of  tbe 
clerk,  and  attach  the  seal  of  the  court. 

*  *  *  The  certificate  In  question  was 
none  tbe  less  the  act  of  the  clerk  because 
made  by  hia  authorised  deputy."  Devi. 
Deeds,  9  476;  Webb.  Record  Title.  §  62.  In 
Small  V.  Field,  102  Mo.  104.  U  a.W.  Rep. 
81ft.  where  an  acknowledgment  of  a  deed 
to  land  in  Missouri,  taken  before  a  deputy- 
clerk  of  a  territorial  district  court  in 
Washington  Territory,  was  held  suffi- 
cient, notwithstanding  tbe  statutes  of  the 
United  States  proTldtng  for  tbe  appoint- 
ment of  tbe  clerk  of  such  court  made  no 
provision  for  a  deputy,  though  deputy- 
clerks  of  territorial  courts  are  expressly 
spoken  of  elsewhere  In  the  statutes,  the 
supreme  court  of  Missouri  observed:  "If 
necessary  to  uphold  this  certificate,  we 
would  presume  that  a  law  of  the  terri- 
torial legislature  was  )n  existence,  author- 
ising the  appointment  of  a  depoty-derk. 

*  *  *  Moreover,  the  seal  of  tbe  court, 
being  affixed  to  the  certificate,  carries 
with  it  prima  ftefe  evidence  that  It  was 
riHbtloliy  affixed,  and  throws  tbe  burden 
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of  overcoming  tbe  prtmn  Aele  case  thus 
made  on  tbe  objectors  to  tbe  safflclftncy 
of  tbe  certificate."  Mneser  v.  Johnson,  42 
Mo.  74. 

In  tbe  case  before  us.  It  Is  to  be  pre* 
Bumed,  from  the  words  of  tbe  certificate  to 
such  effect,  that  the  seal  of  office  of  the 
deiii  ol  tbe  superior  court  was  Impressed 
upon  tbe  original  certificate.  The  absence 
from  tbe  record  or  from  the  transcript  of 
such  seal,  or  anything  ns  representing  It, 
is  not  sufficient  tu  overcome  tbe  presump- 
tion created  by  such  words.  TbA  ordi- 
nary provisions  of  statutes  rt^ulattng 
the  recording  of  instruments  do  not  con- 
template the  Inscription  of  public  official 
seals  upon  tbe  record.  Devi.  Deeds.  9  700; 
Webb.ltecord  Title.  5  74;  Geary  v.  City  of 
Kansas,  6t  Mo.  878;  Hammond  t.  Oordon, 
9»  Mo.  228,  6  S.  W.  Kep.  93;  Inguldaby  v. 
Juan,  12  Cal.  R04;  Smith  v.  Dal  1. 18  Cal. 
610;  Jones  v.  Martin,  16  Cal.  166;  Oriffin  v. 
Sheffield,  88  Mlas.  859;  Hedden  v.  Overton. 
4  Bibb.  406;  Sneed  v.  Ward,  6  Dana,  187; 
Ballard  v.  Perry,  28  Tex.  847;  Witt  v. 
Harlan.  66  Tex.  600. 28.  W.  Rep,  41 ;  Coder 
-V.  Hendricks.  66  Tex.  676,  2  S.  W.  Rep. 
47;  Gale  v.  Sbillock.  (Dak.)  29  N.  W.  Rep. 
666.  In  Jones  v.  Martin,  supra,  wbere, 
as  here,  the  body  of  the  certificate  Indi- 
cated a  seal  by  apt  words,  the  words  "No 
seal "  appeared  In  thecertlfiedcopy.  wbere 
the  notarial  seal  should  have  bem;  and 
It  was  held  tbat  these  words  did  not  Im- 
ply that  no  seal  was  affixed  to  tbe  instru- 
ment by  the  notary  who  took  the  ac- 
knowledgment, but  was  a  mere  note  of 
the  recorder  of  the  place  of  the  notarial 
seal,  which  be  probably  had  no  means  of 
recording,  and  which  It  was  not  necessary 
that  be  should  record. 

As  it  is  to  be  presumed  from  these 
words  of  the  certificate  that  a  seal  was 
Impressed  upon  the  original,  the  only  dis- 
tinction between  the  case  at  bar  and 
those  cited  from  IIHnola  and  MiSHOUrils 
that  here  the  certificate  Is  signed  by  the 
deputy  simply  in  bin  own  name,  wlthoot 
using  tbat  of  the  clerk.  There  la  conflict 
of  antbori^  as  to  bow  sucb  certificates  of 
acknowledgment  should  beexecuted  when 
they  are  made  by  deputies.  In  Tennessee 
it  was  held  (Beaumont  t.  Teatman,  8 
Humph.  542)  tbat  sucb  certlflcatee  should 
be  in  the  name  of  tbe  deputy;  and  like- 
wise. In  a  late  case  In  Georgia,  where  an 
acknowledgment  waa  taken  out  of  tbe 
state.  (MacKensle  v.  Jackson,  89  Ga.  80, 8 
R.  E.  Rep.  770  and  In  California  a  certifi- 
cate was  held  valid  which  stated  that 
"before  me,  tbe  undersigned,  county  clerk 
of  Sonoma  county,  personally  appeared 
•  •  and  was  signed, "John  A.  Brew- 
ster, Deputy  County  Clerk  of  Sonoma 
Coanty,  the  princlpars  namenot  appear^ 
Ing,  (Touchard  v.Crow.20Cal.  ISO.)  See, 
also.  Rose  v.  Newman.  26  Tex,  181 ;  Cook 
V.Knott, 28 Tex.  66.  In  Talbott's  Devisees 
T.  HooBer.  12  Busb,  408,  where  the  ac- 
knowledgment was  In  fact  taken  by  the 
deputy-clerk,  but  the  name  of  the  clerk 
alone  was  signed  by  such  depnty  to  the 
certificate,  the  acknowledgment  was  de- 
cided bytbesnprerae  court  of  Kentucky 
-to  be  valid,  and  this,  too,  although  tbe 
depnty  was  a  minor;  the  statute  not 
preaerlbing  tbe  qnaliacatinns  of  a  depttl;]r. 


Digitised  by 


31188.)  PARKEB 

The  doctrine  of  tills  ease  1b  that  alt  official 
BctB  ahoDld  be  (lone  In  the  oume  of  the 
«lerlE,  and  not  In  that  of  the  deputy.  The 
view  expreeaed  In  Devlin  on  Deeds  (sec- 
tion 474)  Ja  that  the  slgnatnre  of  Che 
deputy  alone  does  not  Invalidate  the  ae- 
knowledgmftnt,  bat  that  the  better  practice 
la  tor  the  deputy  to  algn  the  name  of  the 
principal,  by  hlmiieir  as  deputy.  That 
tbia  is  the  better  rule  In  all  casea  where  a 
deputy  acts,  we  will  not  deny;  bat  In 
view  of  the  conflict  of  authority,  and  the 
liberal  views  Eovemlng,  In  cases  ot  these 
aeknowledgments,  we  cannot  hold  this 
oertlflcate  Invalid  on  acconnt  of  the  man- 
ner In  which  the  deputy  has  stsned,  bnt 
mast  regard  it  as  sufficient  In  this  aspect; 
and  this  being  %o,  and  the  presumption 
being  that  the  official  seal  of  the  clerk  of 
the  superior  court  of  Thomas  county,  Ga., 
was  affixed  to  the  original  certiacate  of 
acknowledgment,  and  rightfully  so, 
<Togchard  v.  Crow,  Siuall  v.  Field, 
sopra.)  the  certtflcftte  most  be  anstalned, 
though  eTecuted  by  a  deputy  and  In  an- 
other state.  That  the  act  Is  one  which  In 
Its  nature  may  be  performed  by  a  deputy 
cannot  be  denied,  (Devi.  Deeds,  §  478; 
Webb.  Record  Title,  §  63;)  and  there  la,  In 
view  of  the  authorities  cited  above  as  to 
deputies,  and  the  manner  in  which  they 
may  sign,  In  the  fact  that  the  name  of  the 
clerk  does  not  appear,  nothing  to  except 
this  certificate  from  the  rule  which  pre* 
somes,  prima  facie,  that  the  appointment 
of  Bracewell  as  thedeputy-clerk  was  valid. 
Hope  V.  Sawyer  and  Small  r.  Field,  supra. 

II  we  refer  thetaklng  of  the  acknowledg- 
ment to  Bracewell's  capacity  as  Justice  of 
the  peace,  then  the  certificate  shows  that 
be  bad  nn  official  seal, as  such  officer;  and 
no  other  evidence  ot  such  capacity  Is  re- 
quired by  the  act  of  187S,  supra. 

In  Carpenter  v.  Dexter,  supra.  It  Is  an- 
nminced  as  law  that  where  one  state  rec- 
ognises  acts  done  Inpnrsucfnce  ofthe  laws 
of  another  state  the  courts  ot  the  former 
will  take  Judicial  cognizance  of  those 
laws,  so  far  as  may  be  necessary,  to  de- 
termine the  validity  of  the  acts  alleged  to 
be  in  conformity  with  them.  We  find 
no  other  decision  to  this  effect:  the  gener- 
al rule  being  that  the  statute  law  of  an* 
other  state  is  to  be  proved  according  to 
the  law  of  the  former,  In  which  the  trial  is 
bad.  Tuten  v.  Gaian,  18  Fla.761 :  Session 
V.  Reynolds,  7  Smedes  ft  M.  180;  Whart. 
Ev.  S  802;  Greenl.Cv.  §§486,489.  We  may 
remark,  however,  that  we  are  not  advised 
thatthe  application  ot  the  rale  announced 
by  the  snpreme  court  of  the  United  States 
would  have  led  to  a  condnslon  against 
the  validity  of  tbe  acknowledgment  In 
qnoBtlon. 

A  further  question,  snggesttng  Itself,  Is, 
what  effect  is  to  be  given  tbe  fact  that  the 
record  In  Marlon  connty  was  made  be- 
fore the  act  of  1878?  Does  thlsfact  except 
sneh  record,  ur  a  transcript  thereof,  from 
the  effect  of  the  provision  of  onr  constl- 
tntlon  set  oat  above?  The  act  of  1873 
was.  In  elfect,  an  amendment  trf  the  exist- 
ing pridr  legislation  referred  to  In  tbIa 
o^nlon.  As  has  been  shown  in  the  state- 
ment of  that  legislation,  a  purpose  of  It 
was  the  reprnlatlon  of  tbe  acknowledge 
meot  and  proof,  made  oat  of  the  state,  of 
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deeds  of  lands  bere,  for  the  parpose  of  their 
being  used  or  recorded  here.  Upon  tbeap- 
proval  of  the  act  of  187S  tbe  acknowledg- 
ment of  the  deed  became  as  valid  as  It 
would  have  been,  from  the  date  of  its  ex- 
ecution, bad  It  twen  acknowledged  after 
theapprovalol^beaet ;  and  arecord  of  this 
deed,  made  upon  the  originally  detective 
acknowledgment.  Immediately  after  the 
statute  became  operative,  wonid  have 
been  as  valid,  tor  ail  purposes  Involved  in 
this  cause,  as  if  the  deed  had  been  ac- 
knowledged subsequent  to  the  approval 
of  the  statnte.  This  deed,  as  acknowl- 
edged, standing  upon  the  record,  as  It 
did,  at  tbe  time  tbe  act  became  effective, 
we  aee  no  good  reason  why  tbe  recoil 
wap  not,  from  that  time,  as  valid  as  If  It 
bad  been  made  Immediately  after  the  ap- 
proval of  tbe  statute;  or,  in  other  words, 
why  It  was  not  dnly  recorded  from  that 
time.  Such,  we  think,  was  theloglcal  and 
necessary  efTuct  of  tbe  statute  upon  the 
existing  record.  Tbe  deed  was  duly  re- 
corded from  that  time,  and  tbe  recoil  or 
a  certified  copy  was  admissible,  nnder  the 
section  of  tbe  constitution  set  out  above. 
East  V.  Pugh,  71  Iowa,  162.  82  N.  W.  Sep. 
809;  Fowler  V.  Merrill,  11  How.  «75. 

No  objection  that  the  original  was  not 
wltbln  tbe  cofltody  or  control  ol  the  par- 
ty offering  the  copy  appears  to  have  been 
made,  and  hence  we  conclude  that  this 
requirement  was  compiled  with  or  waived. 

That  the  officer  acted  wltbln  his  jnrlsdlc- 
tlon  appears  sufficiently  npon  the  face  of 
the  certificate.  Devi.  Deeds,  §§  482.  486. 

Other  assignments  ot  error  need  not  be 
noticed. 

Tbe  Judgment  must  be  reversed  and  re- 
manded for  proceedings  not  Inconsistent 
with  this  oplnton.    It  will  be  so  ordered. 


Parkbb,  Trensnrer,  et  al.  v.  State,  to  Us« 
of  Summit  Bank. 

(Supreme  Cau/rt  of  MisBiaaippi.  Feb.  38, 1893.) 
Fdblio  Schools— Applioation  ov  Soeool  Fund. 

Under  act  of  March  18,  1886,  obangiog 
tbe  public  school  year  so  as  to  begin  on  October 
1st  and  end  on  September  80th,  instead  of  begin- 
ning Jannary  Ist  and  ending  December  81st,  as 
provided  by  the  Code  of  1880,  the  taxes  levied  fcr 
school  purposes  by  the  connty  snperrlsors,  on  or 
befcare  Beptemberlstof.each  year,  were  not  mode 
applicable  to  the  expenses  for  the  year  following 
that  in  which  they  were  imposed,  bub  continued, 
as  under  the  Code  of  1880,  applicable  to  tbe  ex- 
penses of  tbe  year  In  which  they  were  imposed, 
until  the  passage  of  act  of  February  38,  1890, 
which  distinctly  declares  that  ^1  school  fonds 
"leceived  and  collected"  within  the  scholastic 
year  shall  constitute  tbe  comtnon-scbool  fund  of 
the  county  of  that  scholastic  year. 

Appeal  from  circuit  court,  Amite  conn- 
ty; W.  P.  Casbbot,  Jndge. 

Action  by  tbe  state,  for  the  use  of  the 
Summit  Bank,  against  James  A.  Purker, 
treasurer  of  Amite  county,  and  the  sure* 
ties  on  bis  official  bond.  Judgment  for 
plaintiff,  and  defendants  appeal.  Be> 
versed, 

D.  C.  Braalett,  for  appellanta.  SI  Me- 
Knight,  for  appellee. 

Cooper,  J.  This  enit  was  brought 
against  Parker,  treasurer  of  Amite  coun- 
ty, and  tbe  anretles  upon  bis  official  bond. 
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to  recover  For  tbe  iiee  of  the  Bank  of  Sam- 
mit  the  amoant  of  71  school  warrants 
iBsned  by  proper  BOthority  to  the  teach- 
ers Jn  the  pobl!c  schoulH  of  said  county 
(larlos  the  sctaulastte  year  beKinnlns  Oc- 
tober 1,  18S9,  and  ending  September  80, 
1$90.  Parker's  term  of  offlce  befEsn  on 
the  first  Monday  of  January,  A.  D.  1890. 
The  facts  proved,  or  offered  to  be  proved, 
were  that  the  warrants  sued  upon  were 
legally  issued,  and  are  now  owned  by  the 
usee,  the  Bank  of  Summit;  that  tbey  were 
Issned  to  tpacbera  lor  services  rendered 
for  tbe  Bcbolaatlc  year  beglnnlDK  October 
1.188d:  that  $8,000  of  the  taxes  levied  for 
Bchool  purposes  at  tbe  September.  1889, 
meeting  of  the  board  of  supervisors  was 
received  by  the  defendant  Parker,  a  large 
part  of  which  was  paid  to  him  by  the  tax 
collector  in  school-warrantR  Issued  be- 
tween January  1.  1889,  and  October  let  of 
that  year;  and  that  tbe  treasurer  paid 
out  as  much  as  92,000  of  that  fond  on 
w  arran  ts  Iss  ned  bet  ween  t  h  oae  da  tes ; 
nnd  also  that  the  school  fund  for  tbe 
year  beginning  October  1,  1S89,  was  ex- 
hausted by  such  and  other  lawful  dis- 
bursements. On  these  facts  the  court  In- 
structed tbe  Jury  to  find  for  the  plaintiff, 
whleb  was  accordingly  done,  and  from 
a  Judgment  on  tbe  verdict  tbe  defendants 
appeal. 

It  will  be  seen  that  the  single  question 
presented  In  this  cause  Is  whether  tbe 
taxes  leviud  by  the  county  authorities  In 
September,  1889,  were  appropriable  un- 
der tbe  law  to  school  warrants  Issned  to 
teachers  for  services  rendered  in  the  scho- 
lastie  year  beginning  October  1.  1888.  To 
determine  this  question  it  will  be  neces- 
sary to  examine  the  statutes  upon  the 
subject.  By  the  Code  of  1880  a  consist- 
ent and  complete  scheme  for  the  mainte- 
nance of  public  schools  was  provided.  The 
principal  funds  were  directed  to  be  pro- 
vided by  state  dlstribntlon,  and  by  the 
levy  of  local  taxes  by  county  or  rounicf- 
pfit  authorities.  Of  these,  the  principal  or 
original  luud  was  that  supplied  by  tbe 
state,  which  was  to  be  supplemented  by 
the  Imposition  of  local  taxes.  The  scho- 
lastic year  began  on  January  1st,  and 
ended  with  tbe  Slat  day  of  December.  By 
seetioD  724  of  the  Code.  It  .was  provided 
that,  whenever  the  amount  of  the  eebool 
fund  In  the  statts  treasury  in  any  flscal 
year  should  not  amount  to  $200,000,  the 
state  treasurer  should  transfer  from  the 
general  fnnd  to  the  common-school  fnnd 
a  sufficient  amount  to  make  the  sum  of 
the  school  fond  $200,000.  By  section  726 
It  was  provided  that  this  fund  should  tie 
distributed  among  the  several  counties  uf 
the  state,  according  to  the  number  of 
educahle  children  therein,  which  distribu- 
tion was  to  be  made  by  the  auditor  on 
the  second  Monday  of  July  and  January. 
Section  727  required  the  treasurer  of  each 
county  "to  make  a  report  to  the  county 
anperlntendent  of  education  on  or  before 
the  1st  day  of  Jaly,  aDOnally,  sbowlnic  the 
amount  of  the  school  fund,  If  any.  In  the 
treasury,  and  the  amount  that  can  be 
made  available  during  the  current  year 
for  common-school  purposes,  as  nearly  as 
be  can  make  said  estimate  from  data  ac- 
eesalble  to  biro."   By  Bectlon  998,  tbe 


county  sn  peri  n  ten  dent  of  education  was 
directed  "to  make  a  report  to  the  board 
of  enpervisora,  on  the  first  Monday  in 
July,  annually,  of  the  nomber  of  schools 
established,  or  to  be  established,  in  the 
county  for  the  current  scholastic  year: 
tbe  monthly  cost  of  maintaining  each,  and 
the  total  monthly  cost;  the  amount  of 
common-school  funds  in  the  treasury,  or 
to  be  In  the  treasury,  available  for  the 
common  schools  of  tbe  year;  and  the 
amount  necessary  to  be  added  thereto, 
to  maintain  tbe  schools  five  months,  and 
to  pay  the  salary  of  tbe  county  superin- 
tendent.'* By  section  780,  the  board  of 
supervisors  of  each  county  was  required, 
**on  or  before  the  first  Monday  In  Septem- 
ber, annually,  to  levy  a  tax  upon  the 
taxable  property  of  such  county  not  to 
exceed  three  mills  on  tbe  dollar,  to  be 
collected  as  other  county  taxes  for  gen- 
eral purposes,  and  at  the  same  time,  and 
to  be  paid  into  the  county  treasury  to 
ths  credit  of  the  common-school  fund,  to 
make  up  any  deficiency  In  the  aggregate 
amount  of  common-school  funds  arising 
from  other  sources,  necessary  to  main- 
tain the  public  free  schools  of  said  connt;- 
dnring  tbe  time  reqnlred  by  law. " 

It  tbns  appears  that  nnder  tbe  Code  of 
1880  the  school  fund  for  each  year  (aside 
from  bums  received  as  poll-taxes)  consist- 
ed of  the  state  distribution,  supplemented 
by  tbe  sum  derived  by  the  levy  of  the 
county  tax.  Of  this  there  was  received 
one-half  the  state  (and  In  July  of  the 
scholastic  year,  and  the  other  half  In  Jan- 
uary following,  and  tbe  suma  derived 
from  the  levy  of  the  tax  by  the  board  of 
supervisors  as  the  same  was  collected  by 
tax  collectors,  whether  the  same  waa 
paid  by  the  tax-payer  or  collected  by  sale 
of  his  property.  The  fond  derived  from 
the  county  taxes  belonged  to  the  year  la 
which  it  wus  imposed,  whether  collected 
during  that  year  or  after  its  expiration. 
The  scheme  was  an  annual  one,  as  wan 
decided  In  Foote  v.  Brown,  60  Miss.  16&. 
Ou  the  IStb  of  March.  1886,  there  was  ap- 
proved an  act  entitled  **An  act  in  relation 
to  free  public  schools,"  under  the  provis- 
ions of  which.  It  Is  contended  by  the  ap- 
pellee, a  different  application  of  the  coun- 
ty tax  was  made.  It  Is  said  by  appellee 
that  while,  under  the  Code  of  ISsO.  tbe  tax 
levied  l)y  the  board  of  supervisors  at  Its 
September  meeting  In  the  year  1K86  would 
have  been  a  part  of  tbe  rommon-achool 
fnnd  of  that  year,  the  effect  of  the  act  of 
March  18th  was  to  withdraw  It  from  the 
fund  for  tbe  year  1886,  and  carry  It  for- 
ward as  a  part  of  the  fund  for  the  next 
ensuing  scfaolastlr  year,  and  that,  as  a 
necessary  consequence,  tbe  tax  of  each 
succeeding  year  was  appropriable  to  the 
school  fund  of  the  scholastic  year  next 
following  Its  levy.  The  act  of  March  18, 
1886,  presents  difficulttea  of  construction, 
as  is  generally  the  case  with  crude  and 
Imperfect  legislation.  TTnder  tbe  Code  at 
1880,  the  current  and  scholastic  years  were 
Identical,  and  the  scheme  provided  for 
the  support  of  the  schools  was  symmet- 
rical and  complete.  By  the  sixty-fifth 
section  of  tbe  act  of  1886,  the  scholastic 
year  was  changed  so  as  to  begin  on  Octo- 
ber 1st  and  end  on  September  SOth ;  bnt 
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tlie  provlBlons  of  the  Code  cif  1880  having 
reference  to  the  current  year,  and  Intelligi- 
ble there  as  applied  to  the  schntastlc 
year,  because  the  current  and  scholastic 
years  were  the  same,  were  brooght  for^ 
ward  io  totidem  verbis  Into  the  act  of 
1S86,  nnder  which  the  Kbolastlc  year 
differed  from  tbe  carrent  one.  Tbe  act, 
by  ozpreas  provisions,  repealed  the  Code 
cbnpter,  except  sectlons732tu744.  Inclusive, 
which  unrexjea'ed  sections  have  no  refer- 
ence to  the  qnestlon  under  consideration. 
It  Is  Improbable,  iniposBlble  to  say  when 
tbe  legislature  Intended  tbe  act  to  become 
operative.  By  section  78  It  Is  declared 
"that  this  act  sbali  be  In  force  from  and 
after  the  Ist  of  September,  1886:  provided, 
tbat  sectlonB  87  to  45,  IndoslTe,  and  such 
other  sections  as  may  be  neceseary  to  put 
tbis  act  Into  operation,  be  In  force  from 
and  after  Its  passage."  This  langnage 
would  seem  to  Indicate  that  the  act  was 
to  be  "operative"  from  the  date  of  Its 
approval,  but  not  to  be  "Io  force"  until 
September.  What,  if  anytblngi 
meant  by  this  section  we  do  not  attempt 
to  discover.  It  Is  certain  that  the  scho- 
lastic year  1886  was  contracted  by  the 
act  so  as  to  end  on  September  80,  1886, 
Instead  of  December  Slst,  as  it  woald 
have  done  nnder  the  Code  of  1^.  But 
we  are  unable  ttj  discover  a  purpose  on 
tbe  part  of  the  leicislatnre  to  withdraw 
any  portion  of  the  fund  for  that  scholas- 
tic year.  The  only  portion  of  the  act 
tending  to  Indicate  sucb  purnose  Is  the 
provision  of  section  12  that  the  superin- 
tendents of  the  several  counties  Bball,  op 
the  first  Monday  of  July,  annnally,  make 
a  rept>rt  tu  the  board  of  sapervlsors  of 
the  number />f  schools  established  In  the 
county  for  the  current  scholastic  year, 
the  monthlj*  cost  of  maintaining  each, 
and  tbe  total  monthly  vost;  the  amount 
of  coninion-«cbool  funds  In  the  treasury, 
or  to  be  in  the  treasury,  for  the  common 
Bcbools  of  the  next  year;  and  the  amount 
necessary  to  be  added  thereto  to  main- 
tain the  schools  five  moDths,  and  to  pay 
the  salary  of  the  county  superintendent. 
But,  by  th<*  seventy-second  section  of  the 
act,  the  county  treasarer,  who  furnlahes 
the  superintendent  with  the  data  upon 
which  his  estimate  is  to  be  made,  was 
required  to  make  report  to  him  of  the 
nmonnt  "In  the  treasury,  and  the  amount 
tbat  can  be  made  available  during  tbe 
current  year  for  common-school  pur- 
poses." The  neventy-fltth  section  of  tbe 
act,  prescribing  the  duty  of  the  board  of 
supervisors  In  levying  the  tax  for  school 
purposes,  Is  identical  with  section  730  of 
the  Ctide,  under  which  we  hare  seen  that 
tbe  tax  levied  would  clearly  have  been  for 
the  scholastic  year  1886. 

A  Cftnstructlon  of  the  act  by  which  tbe 
tax  levied  in  September,  1886.  should 
be  carried  to  tbe  next  scholastic  year, 
would  be  manifestly  unjust  to  those  who 
had  rendered  services  as  teachers  during 
the  year  commencing  January  1, 1886,  In 
that  It  would  leave  no  snfflclent  fund  fur 
their  payment.  Another  result  of  this 
construction  would  be  to  cut  from  the 
school  fund  Its  center,  leaving  the  dis- 
tribution of  the  state  fund  made  In  July, 
1886,  to  the  scholastic  year  1886,  and  then 
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canning  to  the  next  srholantlc  year  the 
county  tax  levied  In  September,  and  pay- 
able In  October,  and  then  turning  back  to 
the  year  1886  thestate  distribution  of  Jan- 
uary, 1887.  As  opposed  to  this  constrnc- 
tlon  Is  the  certain  fact  tbat  tbe  whole  of 
the  state  fund  (or  the  scholastic  year  18K6 
remained  appropriable  to  that  year,  and 
that  by  section  S  of  article  8  of  the  con- 
stitution no  county  neglecting  to  main- 
tain the  public  schools  fur  a  period  uf  at 
least  four  months  was  entitled  to  partici- 
pate lu  tbe  state  distribution.  It  ought 
not  to  be  assumed  that  the  legislature 
Intended  either  to  permit  the  distribution 
of  the  state  fund  to  a  county  falling  to 
comply  with  the  condition  prescribed 
by  the  constitution,  or  that  it  Intended 
to  disable  It  from  compliance  by  with- 
holding permission  from  the  local  author- 
ities to  raise,  by  taxation,  a  sum  sufQcIent 
tor  tbe  support  of  the  comraou  schools,  so 
as  to  entitle  the  coontit^  to  receive  the 
state  distribution.  We  are  therefore  of 
opinion  that  the  county  taxes  levied  by 
the  board  of  supervisors  In  September, 

1889,  was  under  the  act  of  March  18, 1886, 
appropriable  to  tbe  payment  of  school- 
warrants  Issued  In  the  scholastic  year  be- 
ginning October  1, 1888,  and  ending  Sep- 
tember 30,  1889.  By  the  ninth  section  an 
net  entitled  "An  act  to  amend  the  school 
law,"  approved  February  22, 1890,  It  Is  de- 
clared that  "all  school  funds  received  and 
collected  within  the  scholastic  year  shall 
constitute  the  common-school  fund  of  the 
county  of  that  scholastic  year."  Under 
the  view  we  have  taken  of  the  act  of  1886, 
all  taxes  for  common-school  funds  levied 
in  September  were  appropriable  to  tbe 
scholastic  year  then  current.  The  act  of 
February  22.  1890,  distinctly  and  unmis- 
takably announces  a  different  rule.  But 
It  does  not  appear  that  tbe  appellant 
Parker,  as  county  treasurer,  made  any 
payments  after  February  22, 1890,  on  war- 
rants of  the  preceding  scholastic  year,  or 
tbat  be  received  from  the  tax  collector 
any  such  warrants  received  by  tbe  tax 
collector  after  that  time.  Since  the  war- 
rants for  the  scholastic  year  ending  Sep- 
tember 30, 1K89.  were  entitled  to  be  paid 
by  the  taxes  collected  underthe  levy  made 
on  the  first  Monday  of  tbat  month,  until 
the  passage  of  tlie  act  of  February  22, 

1890,  It  )8  not  shown  tbat  appellant  bas 
in  any  respect  made  an  unlawful  applica- 
tion of  the  school  fund.  The  tax-payer 
had  the  right  to  pay  bis  scbool  taxes  In 
thK  warrants  for  the  payment  of  which 
the  tax  was  levied,  and  the  collector  was 
entitled  to  a  credit  for  such  as  he  had  re- 
ceived before  the  enactment  of  the  act  of 
1890.  So»  also,  tbe  treasurer  might  law- 
fully pay  out  the  funds  In  his  hands  on 
such  warrants  before  the  passage  of  said 
act.  There  Is  nothing  In  the  record  to 
show  any  dlsbursemeut  of  the  fund  after 
February  22,  1890.  If  tbat  fact  was 
shown,  the  only  question  presented  wonid 
he  whether  It  was  competent  for  the  legis- 
lature to  divert  the  fnnd  raised  for  the 
payment  of  the  warrants  of  the  year  1880 
to  the  school  fund  of  the  nextyear.^a 
question  upon  which  It  is  nut  nuw  neces- 
eaiy  to  express  any  opinion.  Judgment 
nverseU. 
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Bowie  t.  Ghbenvillx  St.  Rt.  Co. 
(SuprwiM  COwt  <tf  IHtatos^ipl.   Oct  86, 1891.) 

QtaMMt  ZUlLWATB— InJDRT  to  PlSBEHOER  — CoK- 
TRIBDTOBT  NlOLIOaNOB— ALIQHTINO, 

In  an  action  aerainst  a  Btreet-railva;  oom- 
pany  for  personal  Injuries,  a  complaint  aUeging 
that  plaintiff,  vuile  a  passenger  on  defeodanfa 
car,  requested  to  be  put  off  at  a  certain  point, 
and,  in  expectation  that  the  car  would  atop  as 
requested,  got  on  the  rear  step  so  aa  to  be  ready 
to  alight,  and  tbat  the  car,  instead  of  stopping, 
was  so  negligently  run  as  to  throw  blm  to  the 
ground,  and  {a]ure  him,  is  not  demurrable  on  the 
ground  that  it  sbowa  oontilbntory  negligence  on 
plaintiff's  part. 

Appeal  from  clrcnlt  court,  Wasblugton 
county;  B.  W.  Williamhon,  Jndge. 

Action  by  Louis  Bowie  agalniit  the 
Oreenrille  Street-Bailway  Company  for 
personal  lulurlea.  Tbe  amended  det-lara- 
tlon  alleged  that  plaintiff  went  upon  de- 
fendant's car,  reqaeated  to  be  put  ofT  at  a 
certain  point,  and, In  expectation  that  tbe 
car  would  atop  as  reqaeated,  went  . to  the 
rear  of  tbe  car,  and  got  on  the  step,  so  as 
to  be  ready  to  get  off;  that.  Instead  of 
stopping  as  was  expected,  the  car  was  so 
negligently  run  as  to  throw  blm  to  the 
ground,  and  Injure  bim.  A  demurrer  was 
sustained  to  tbe  declaration,  on  the 
ground  that  plaintiff  was  gttllty  of  con- 
tributory negligence;  and,  plaintiff  declin- 
ing to  amend  further.  Judgment  was  ren- 
dered agalDBt  hlni.  Plaintiff  appeals.  Be- 
versed. 

Wllibrd  H.  Smith,  tor  appellant.  Ja^yne 
Jt  Watsoa,  for  appellee. 

Campbell,  0.  J.  The  demurrer  to  the 
amended  declaration  should  have  been 
oTerruIed.  The  special  cause  of  dcmarrer 
is  that  the  declaration  shows  that  plain- 
tiff's negligence  contributed  to  the  injury 
jcumplatned  of.  We  are  not  wltUnc  to 
affirm  that  tbe  fact  that  the  plaintiff  got 
on  tbe  step  at  the  rear  end  of  the  ear 
ready  to  descend  to  the  ground,  under  the 
circumstances  stated  In  tbe  declaration, 
constituted  coQtrlbutory  negligence  on 
his  part.  The  averment  is  that  be  had 
requested  the  car  to  be  stopped,  and,  In 
tbe  confident  belief  that  It  would  be 
stopped,  be  pot  himself  In  a  position  to 
alight,  and  "be  was  by  the  negligence  and 
cai'eleRxneBB  of  said  company's  driver 
thrown  from  said  car,"  and  Injured.  The 
declaration  requires  an  answer.  Be- 
Tersed,  demurrer  overruled,  and  eaose  re- 
manded. 


(69  Utss.  218) 

NooALBS  Club  v.  State. 
{Supreme  Court  of  MigsitHppL   Nor.  9, 1801.) 
IBTOXICATIKO  LiquoBS— Sales  bt  Social  Club. 

A  social  club,  having'  a  back  room  partly 
disconnected  from  Its  parlors  and  fittod  up  wltn 
a  sideboard  from  wblca  drinks  are  sold  by  a  sal- 
aried steward  to  members  and  visitors  at  a  prloe 
fixed,  under  tbe  laws  of  the  club,  by  a  "govern- 
ing  committee,"  is,  if  drinks  are  so  sold  wlUiout 
a  lloensef  mr  to  a  minor  nmnber,  tndlotable  no- 
der  the  law  ivohibl  ting  nnlloeosed  retalllDg,  and 
sales  to  minors,  and  declaring  (Code,  %  1113)  tbat 
any  person  who  shall  directly  or  by  any  erasion 
or  subterfuge  violate  any  provisions  oi  the  act 
•hall  be  liable  to  Indictment. 

Appeal  from  circuit  court.  Warren  coun- 
ty ;  J.  D.  GiLLANii,  Judge. 


Indictment  against  the  Nogales  club  for 
selling  intoxicating  liquors  without  a  li- 
cense, and  for  selling  to  a  minor.  From  a 
Judgment  of  cod  Tlction,  defendant  appeals. 
Affirmed. 

It  appeared  that  defendant  waa  a  aoclal 
club  organised  tor  anclal  pleasures  of  Its 
members;  that  the  clat>-house  had  rooms 
fitted  up  as  parlors  and  dancing  halls,  for 
use  of  members,  tbelr  families,  and  lady 
friends;  but  that  In  a  back  room,  dlacun- 
nected  partly  from  the  other  rooms,  there 
was  fitted  up  a  sideboard  or  bar  from 
which  "drinks,*  intoxicattog  and  other- 
wise, were  sold  to  members  and  vlsltum 
at  a  price  fixed,  under  tbelaws  of  thedub, 
by  the ''governingcomrolttee"  of  the  club, 
and  that  the  liquors  were  thus  sold  and 
dispensed  by  a  steward  who  was  reg- 
ularly employed  by  tbe  club  on  a  salary, 
but  who  had  no  interest  In  the  sale  of  the 
Hqnurs.  One  Clond  was  a  minor,  and  a 
member  of  tbe  club,  by  permission  ol  his 
parents,  bnt  Ilqnor  was  sold  to  oil  mem- 
bers of  the  club  by  the  regularly  employed 
steward,  without  a  license  to  retail,  and 
was  sold  tosaid  Clond  withouttheknowl- 
edge  or  permlacilon  of  bis  parents. 

uabneiy  A  McC&be,  for  appellant.  7.  Jf. 
MWee,  Atty.  Gen.,  for  the  StatA. 

Campbell,  G.  J.  We  unhesitatingly 
adopt  as  sound  tbe  views  of  those  courts 
which  have  held  that  such  a  device  as  was 
resorted  to  by  the  appellant  In  disposing 
of  vinous  and  spirituous  liquor  was  a  vio- 
lation of  the  law  against  unlicensed  retail- 
ing. State  v.  Mercer,  82  Towa,  405;  Mar- 
mont  V.  State,  48  Ind.  21 ;  Klckart  v.  Peo- 
ple, 79  111.85:  Martin  v.  State,  59  Ala.  34; 
State  r.  Lockyear,  96  N.  C.  63.t.  It  must 
be  so,  onless  an  association  'of  persons 
may  lawfully  do  what  none  ot  thelndlvld- 
uuls  could,  and  it  would  be  a  reproach  to 
tbe  law  If  this  were  so.  "It  any  person 
shall  directly,  or  by  any  evasion  orsabtni^ 
fnge,  violate  any  provision  of  this  act, 
theu  the  person  so  offending  (and  also 
any  pernon  who  may  own  or  have  any  In- 
terest In  any  vluouB  or  spirituous  liquor 
sold  contrary  to  tbis  act)  shall  be  liable 
to  indictment,"  etc.  Code.  $  1112.  Toder 
this  language  there  Is  no  ground  for  con- 
troversy as  to  the  guilt  of  appellant. 

Affirmed. 


m  Mtas.  W) 

Orebntille  Ioe  ft  Coal  Co.  t.  Crrr  op 
Grbenvillb. 

(Supreme  CourC  of  MUaissippt  Deo.  14,  ISOl.) 
Taxation— SxiHPTioNS—ICB  Factobibs. 
Act  March  8,  18S3,  entlUed  "An  aut  to 
encourage  the  eitabllsbment  of  factories  In  ttiis 
atate,  and  to  exempt  them  from  taxation, "  and 
(section  1)  declaring  exempt  from  taxation  for  10 
years  tbe  machinery  used  tor  the  manntaotnre  of 
cotton  or  woolen  goods,  yarns  or  fabrics  com- 
posed of  these  or  other  materials,  or  for  the  mak- 
ing  of  all  kinds  of  machinery  or  implements  <tf 
haabaodry,  "or  all  other  things  or  artlolea  not 
prohibited  by  law, "exempts  only maohinery used 
for  making  articles  of  like  character  with  the 
articles  enomerated,  and  does  not  exempt  toe  fao- 
toriea. 

Appeal  from  circuit  court,  Waahlngton 
county;  R.  W.  Williauson,  Judge. 

The  city  of  QreenviUe  levied  a  tax  on  tbe 
factory  «rf  tbe  Qteenvllle  lu  ft  Coal  Coin- 
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IMU17,  wUch  tax  wai  rmleted  upon  the 
sroDDd  that  the  factory  waa  exempt. 
There  was  Jadement  In  favor  of  the  city, 
and  the  company  appeals.  Afflrmed. 

Jayne  &  Wutgun  ani  Calboon  A  Oiwn, 
lor  app^ant.  Cunpbeti  A  ttUtznag,  for 
appellee. 

Woods,  J.  The  lanfcuage  of  the  statute 
entitled  "An  act  to  encourage  the  eetab- 
UshmeDt  of  factories  In  tbta  state,  and  to 
exempt  them  from  taxation,"  approved 
March  9,  18(0,  la  marveluoaly  lulelicltous 
in  many,  and  ab<iu1ate1y  meaDingleae  in 
aome,  ot  Its  parts,  If  its  letter  is  rigidly 
adhered  to.  The  statute  in  Its  first  sec* 
UoD  declues  exempt  from  tazatlou.  fur  a 
period  ot  10  years, "  the  machinery  used 
for  the  manufacture  uf  cotton  or  woolen 
goods,  yams  or  fabrics  composed  of  these 
or  other  materials,  or  (or  the  making  ot 
all  kinds  of  machinery  or  implements  of 
husbandry,  or  all  other  things  or  articles 
not  prohibited  by  law,"  etc.  It  would 
seem,  from  an  attenttve examination  ol  this 
language,  that  the  legislative  intention 
waa  to  enctmrage  the  eetabllshment  of 
manufacturing  enterprises  in  this  state, 
to  the  extent  ot  exempting  from  taxation, 
for  the  period  named :  (1)  Machinery  used 
tor  the  manufacture  of  cotton  and  woolen 
goods,  and  other  fabrics  composed  of  like 
materials;  and  (2)  machinery  used  for 
making  all  kinds  ot  machinery  or  imple- 
ments ol  husbandry,  and  all  other  articles 
or  things  of  like  character  with  those  last 
enumerated.  The  words  "not  prohibited 
by  law"*  convey  no  meaning,  and  may  be 
disregarded  in  any  effort  to  ascertain  the 
construction  ot  the  statute,  Inasmuch  as 
neither  the  manutacture  of  any  textile 
fabrica,  nor  machinery  nor  agricultural 
Implemmts,  nor  any  other  manufactured 
product  are  prohibited  by  law.  The  gen- 
eral words,  **  all  other  articles  or  things 
not  prohibited  by  law,"  by  a  well-known 
rule  of  statutory  Interpretation,  must  be 
referred  to  the  particular  words  which 
they  immediately  follow,  and  will  Include 
only  articles  or  things  t^uadem  generis 
with  those  spMfically  enumerated,  unless 
the  context  clearly  requires  that  the  gen- 
eral words  shall  be  construed  In  their 
larger  signification.  We  nowhere  find  In 
the  act  any  words  or  provlnions  Indlc- 
atlTC  of  a  clear  legislative  purpose  to  ex- 
tend the  exemption  further  than  the 
spedfleally  enumerated  cams,  and  others 
oi)ikeebara<^ter.  It  must  not  be  forgot- 
ten, too,  that  this  well-known  rule  ot  in- 
terpretation Is  of  special  application  and 
force  in  seeking  to  ascertain  the  legislative 
Intent  in  statutes  which  require  strict 
construction.  Statutes  imposing  burdens 
of  taxation  receive  strict  construction, 
and  statutes  exempting  from  the  common 
burden  ot  taxation  must  likewise  receive 
such  construction.  Furthermore,  If  we 
look  to  the  fourth  section  ot  this  very 
obscure  and  imperfect  statute,  the  forego- 
ing view  will  recelTe  strong  confirmation. 
This  fourth  section.  If  It  means  anything, 
declares  that  all  capital  hereafter  em- 
ployed in  canning  factories andcapltalem- 
ployed  In  the  operation  ol  the  Clement's 
attachment  shall  be  exempt  from  taxa- 
tion, as  provided  in  the  flrat  and  second 
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seetlona  ot  the  act.  Now,  canning  fac- 
tories and  the  Clement's  attachment  are 
not  ejusdem  generis  with  the  specifically 
enumerated  cases  exempted  from  taxation 
in  the  first  section  of  the  act.  They  were 
not  Included  in  the  words,  "all  other  ar- 
ticles or  things  not  problblted  by  law." 
and  are  therefore  themselves  specifically 
named  tor  exemption  In  the  fourth  set* 
tiou.  This  exemption  of  canning  factories, 
etc..  Id  the  fourth  section,  la  wholly  idle 
and  meaningless  if  all  factories,  ot  every 
character  and  description,  had  already 
been  exempted  by  the  general  words  Insec- 
tlonlwhlch  wehaveboenconsldering.  The 
statute  must  be  held  to  mean  all  those 
other  mnnulactured  articles  or  things  of 
character  similar  to  the  particular  classes 
just  then  enumerated,  to-wlt,  machinery 
used  for  making  machinery  or  implements 
used  iu  husbandry.  The  party  pleadins 
exemption  from  taxation  has  Imposed  np- 
on  him  the  burden  of  clearly  showing  lils 
title  to  the  immunity-claimed,  and,  if  hts 
right  may  be  fairly  said  to  remain  in 
doubt,  the  claim  must  be  denied.  We  are 
ot  opinion  tiiat  factories  for  the  manu- 
facture of  ice  are  not  entitled  to  the  ex- 
emption provided  by  the  statute.  Af- 
firmed. 


(69  Hln.  m 
Statr  V.  HRMinawAT  i>t  al. 
(Supreme  Court  qf  3Hs»is«4)pL  Nov.  80,  1891.) 

FSISCIPU.  AKD  SUSBTI— afoBTOJLOa  TO  InnufKirT 
SuBETi — Vauditt  —  Equitt  —  DiMnBBJj;  or 

Biix. 

1.  A  deed  by  a  defaaltlne  state  treasurer  of 
all  his  property.  In  trnst  to  iDdemni^  tiie  sure- 
ties on  hts  bond,  la  valid,  and  takes  precedence 
of  any  lien .  the  state  may  subseguenily  acquire 
by  Judgment  asainst  bim. 

%.  Buch  a  deed  Is  not  oblectionsble,  because 
it  is  to  indemnify  tbe  sureties  on  different  bonds 
given  by  the  grantor  for  several  terms  during 
whiob  he  held  office,  and  is  subject  to  tbe  snbse- 
Quent  ascertainment  as  to  dartt^  whiob  term  the 
defaolt  oocnrred,  and  whioh  set  of  sureties  la 
Uable. 

8.  Nor  Is  Buoh  deed  rendered  invalid  by  the 
failure  of  tbe  trustee  to  take  poaaession  and 
control  of  the  property  immediately  after  Its  ex- 
ecution. 

4,  Where  a  suit  Ineqaityhas  reached  a  stage 
where  defendants  are  interested  la  bavingr  a  de- 
cree prevlonslv  rendered  maintained,  and  otber 
matters  settled,  in  order  that  lostloe  maybe  done 
between  tbem,  and  a  further  decree  Is  neoessary, 
oomplainant  oannot  dlamlas  theUU  wltiiont  their 
consent. 

Cross-appeals  from  chancery  court. 
Hinds  conuty;  H.  C.  Conn.  Chancellor. 

Bill  by  the  state  against  W.  L.  Heming- 
way and  others.  Hemingway  was  state 
treasurer,  and  when  bis  term  ot  ofSce  ex- 
pired he  tailed  to  turn  over  to  his  succes- 
sor certain  moneys  belonging  to  the  state 
which  were  reported  by  him  to  be  In  bis 
hands.  Pending  the  Investigation  of  the 
treasury  books  to  ascertain  tbe  amount 
of  the  default,  he  executed  a  deed  of  all 
hts  property  to  a  trustee  tor  the  benefit 
of  the  sureties  on  bis  several  official  bonds, 
he  having  occupied  the  office  of  treasurer 
for  several  terms,  and  it  then  being  un- 
known when  the  d^nult  occurred,  or 
which  bond  was  bound.  Thedeed  provid- 
ed that  the  property  should  be  FOid,  and 
th«  proceeds  nsed.  for  the  benefit  ot  those 
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sarettes  who  should  bare  to  frnawer  the 
demand  of  the  state,  Bhonld  aoy  detaolt 
be'  flnally  ascertained.  Tlie  bill  was  filed 
by  the  state  to  cancel  tbe  deed,  and  to 
subject  thp  property  conveyed  thereby  to 
tbe  claim  of  the  state  atsalDst  Heming- 
way, leavins  tbe  state  afterwards  to  go 
against  his  sureties  tor  any  balance.  Tbe 
defendants  answered,  clalmlDg  the  right 
of  Hemingway  to  Indemnify  his  sureties. 
There  was  a  decree  upholding  the  convey- 
ance, and  dismissing  the  bill,  except  In  so 
far  as  to  require  that  the  trustee  should 
pay  over  all  money  in  bis  hands,  and  to 
come  Into  bis  bands.  In  liquidation,  pro 
tanto,  of  the  Judgment  against  tbe  sure- 
ties. The  state  appealed  generally,  and 
the  defendants  appealed  hecanae  the  bill 
was  dismissed  over  their  objection.  Af- 
firmed on  tbe  state's  appeal,  and  reversed 
on  the  appeal  of  defendants. 

T.  Bi.  Miller,  Atty.  Gen.,  for  the  State. 
Nugent  &  McWam,  W.  P.  Harris,  J.  B. 
Burrls,  and  Cttlbooa  dk  Oreea,  for  defend- 
ants. 

OAHFBBLL.C.  J.  An  OQbruken line  ot  ad- 
judged cases  and  text-books  sustains  tbe 
proposition  tbiit  a  mortgage  for  indemni- 
ty of  sureties  is  valid,— tbe  liability  of  tbe 
surety  being  a  suftlclent  couBlderatlon  for 
such  a  mortgage,— and  such  a  conveyance 
will  be  held  to  haTe  precedence  of  any 
subsequent  lien  on  the  propertry  Incum- 
bered. This  Is  tbe  undoubted  rule  as  be- 
tween Individuals,  and  we  are  not  aware 
of  any  dlntlnctlon  between  tbe  rights  of 
parties  to  obligations  to  tbe  state  and 
others,  and  fail  to  perceive  why  a  princi- 
pal debtor  to  the  state  may  not  indemni- 
fy tbe  snretlee  on  bis  bond  to  tlie  state.  In 
tbe  same  manner  as  if  tbe  oblige  tlou  was 
to  an  Indlvidnal.  Indeed,  there  is  great- 
er reason  for  sustaining  an  Indemnity  by 
a  principal  of  bis  sureties  asagnlustthe 
state  than  In  case  ot  private  persona,  for 
tbe  state  takes  no  account  of  tbe  proper- 
ty of  Its  official.  That  Is  not  looked  to  by 
tbe  state.  It  makes  no  distinction  be- 
tween a  millionaire  and  a  pauper  in  this 
matter.  Tbe  same  bond  is  required  of  all 
Incu  m  ben  ta  a  like,  wi  t  b  ou  t  rega  rd  to 
what  they  may  possess,  or  what  may  be 
their  character  or  habits.  The  prescribed 
bond  Is  tbe  security  tbe  state  exacts  in  all 
cases  alike.  Individuals  In  their  dealings 
may  Im  largely  Influenced  by  the  solvency 
and  wealth  of  a  principal  debtor,  and  his 
character  and  boslnesa  capacity  and  hab- 
its, and  may  be  less  exacting  as  to  tbe 
snreties  required  because  of  the  large 
property  of  the  principal.  Not  so  with 
tbe  state,  as  already  stated.  If, then.  It  Is 
the  Ququestloned  right  ot  the  sureties  of 
a  principal  debtor  to  a  private  creditor  to 
receive  Indemnity,  a  fortiori  should  the 
right  of  sureties  ot  a  public  debtor  to 
have  Indemnity  be  recognized  and  upheld. 
The  state  did  not  look  to  tbe  Individual 
means  of  Its  officer  in  approving  the 
bond  be  gave  fur  each  term  as  the  condi- 
tion ot  being  qualified  for  the  office,  but 
the  persona  wbo  became  bis  snreties  on 
the  bonds  may  have  been  largely  Influ- 
enced to  become  such  hecanse  ot  his  uos- 
aesalons  and  prospects.  Therefore  there 
vaa  nothing  In  tbe  titnation  to  preclnde 


the  valid  execution  by  Hemingway  of  a 
conveyance  ot  bis  effects  for  the  indemni- 
ty of  tbe  sureties  on  his  several  official 
bonds.  Nor  do  we  tblnk  the  conveyance 
he  made  was  subject  to  legal  exception 
because  of  the  contingency  expressed  In 
It  on  which  It  was  to  be  made  available 
to  tbe  payment  of  ascertained  liability 
In  exoneration  of  tbe  suretlea.  It  la  tme 
that,  being  tor  the  Indemnity  of  anretiea 
on  several  bonds.  It  necessarily  contem- 

f>lated  ascertainment  of  liability  or  non- 
lability  as  to  each  of  tbe  bonds  before  it 
could  be  known  bow  to  apply  tbe  proper- 
ty conveyed;  but  there  Is  nothing  In  that 
to  condemn  tbe  conveyance.  Tbe  mere 
tact'  that  delay  may  occur  in  settlement 
ot  rights  growing  ont  of  a  conroyanee  of 
property  as  security  la  not  a  valid  objec- 
tion to  it.  Tbe  delay  here  contemplated 
Is  only  that  incident  to  legal  proceedings 
necessary  to  adjust  tbe  rlglits  of  the  sev- 
eral beneficiaries  of  the  conveyance.  The 
state  has  no  right  to  complain  ot  this  de- 
lay as  an  objection  tu  the  conveyance  by 
Hemingway,  for.  as  we  have  seen.  Its  se- 
curity prescribed  by  itself  was  tbe  bond; 
and  the  conveyance  tor  indemnity,  being 
valid,  created  a  Hen  entitled  to  precedence 
over  any  lien  the  state  could  acquire  by 
Judgment  against  Hemingway;  and  be- 
sides, the  conveyance,  being  for  tbe  pay- 
ment of  bis  liability  to  tbe  state.  Is  exon- 
eration of  his  snreties,  was  enforceable  by 
tbe  state  for  that  purpose,  and  has  act- 
ually been  so  enforced  by  tbe  decree  made. 
On  all  of  which  grounds  we  conclude  that 
the  conveyance  was  not  Involved.  Nor 
do  we  find  any  ground  to  condemn  It  upon 
thefacts  attending  and  following  Its  execu- 
tion, all  of  which  are  explained  in  such 
manner.as  to  uphold  the  conTayance.  It 
is  not  an  assignment,  and  subject  to  the 
strict  rules  in  such  cases,  but  a  mortgage 
enforceable  on  a  contingency  consisting  ot 
future  developments;  and  the  tailore  oi 
tbe  trustee  to  take  complete  and  exclusive 
possession  and  control  of  the  property 
immediately  after  the  conveyance,  and 
the  dealing  with  tbe  property  for  some 
months  after,  are  not  sufficient  to  cause 
It  to  be  declared  fraudulent  in  tact.  We 
concur  with  the  chancellor  in  upholding 
the  conveyance. 

It  was  error  to  allow  the  dismissal, 
against  tbe  objection  of  tbe  defendants, 
of  the  bill.  In  the  several  matters  wherein 
It  was  dismissed.  Thecanse  had  reached 
a  stage  where  it  was  too  late  to  dismiss 
without  the  consent  of  the  defendants. 
The  bill  sought  to  have  the  conveyance 
declared  invalid  on  several  views  of  It, 
or,  ir  held  valid,  to  enforce  It  directly  In 
favor  of  the  state,  and  to  take  poiwes- 
slon  of  the  property  conveyed  bv  It.  and 
administer  the  trust  it  valid,  and.  If  In- 
valid, to  apply  the  property  to  satisfy  a 
decree  against  Hemingway,  and  to  com- 
pel an  accounting  with  all  the  sureties  on 
the  two  bonds,  so  as  to  fix  liability  where 
It  might  belong,  and  relieve  the  state 
from  uncertainty  as  to  this,  and  also  to 
vacate  some  conveyances  ot  land  em- 
braced In  Hemlngway'suoaveyance  which 
he  and  Waite  had  made  since  it  was 
made.  Testimony  had  been  taken  In  the 
cause,  and  a  stlpnlation  had  been  entered 
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Into  between  tbe  Bolldtora  on  both  sides 
as  to  certain  matters  ot  fact  to  be  consid- 
ered as  pn)ved.  ami  certain  letters  and 
ofllctal  reports  were  aRn-ed  to  be  received 
In  evidence.  Mach  of  this  agreed  testimo- 
ny relates  to  the  Inquiry  on  wblcb  bond 
liability  Is  chargeable.  The  case  had  been 
beard  by  tbe  chancellor,  who,  on  tbe  14th 
March.  18U1,  made  a  decree  adjudicating 
that  tbe  conveyaDce  Is  valid  and  enforce- 
able In  behalf  of  the  state,  bat  primarily 
for  the  exoneration  of  tbe  sureties  on  the 
two  bonds;  that  Hemingway  was  enti- 
tled to  bomentead  exemption;  and  that 
sale  Bhoaid  be  made  of  the  property  em- 
braced in  the  conveyanceon  certain  terms, 
(Included  In  wblcb  was  the  consent  of  the 
attorney  general.)  and  the  net  proceeds 
■bonld  be  paid  Into  the  state  treasury, 
wltb  certain  other  matters  relating  to  tbe 
administration  of  the  trust  property  not 
necessary  to  be  mentioned.  The  attack 
made  by  the  bill  on  the  conveyance  bad 
failed.  Its  prayer  to  enforce  the  convey- 
ance as  a  aecnrlty  lor  tbe  state  wasgront- 
ed.  The  question,  where  the  liability  as 
between  tbe  two  sets  ot  sureties  shoald 
fall,  was  lelt  open,  wltb  a  reservation  to 
the  conrt  of  tbe  right  to  do  Jostlee  be- 
tween them  by  final  apportionment  of 
the  proceeds  ot  tbe  trust  property  accord- 
ing to  tbelr  rights,  upon  adjustment  of 
tbe  respective  liabilities.  The  decree 
made  March  14, 1891.  was  based  on,  and 
could  be  Inatlfled  only  on  tbe  asBomptlOD 
of,  a  final  decree  aecertalnlng  where, 
among  tbe  sureties,  liability  is.  The  req> 
nislte  parties  were  before  the  court;  the 
trust  property  was  in  Its  posseflalon;  a 
decree  had  been  made  adjudicating  tbe 
chief  matter  ot  controversy,  and  directing 
payment  of  money  Into  tbestate treasury ; 
testimony  by  depositions  and  agreements 
bad  been  taken  and  filed ;  tbe  caoee  had 
been  set  for  final  hearing,  after  the  expi- 
ration ot  time  allowed  for  taking  testimo- 
ny; and  It  was  too  late  to  dlsmlns  the 
parts  ot  tbe  bill  proposed  end  allowed. 
The  defendants  had  acquired  rights  by 
what  bad  occurred  which  entitled  them 
to  object  successfully  at  that  stage  ol  tbe 
suit  to  a  dismlsiial. 

Tbe  decree  already  made  In  tbe  cause 
required  as  Its  complement  a  further  de- 
cree on  the  very  matters  as  to  which  tbe 
bill  wa?  dismissed,  without  which  that 
decree  could  not  stand.  It  bad  been 
made,  and  the  defendants  were  Interested 
In  Its  maintenance.  lu  such  a  condition 
of  tilings  It  is  not  allowable  fur  tbe  com- 
plainant tu  dismiss  against  the  objection 
of  the  otber  parties.  Tbe  cases  to  this 
effect  are  numerous.  Seymour  v.  Jerome, 
"Walk.  Ch.  S56;  Watt  v.  Crawford,  11  Paige, 
470;  Cozzens  v.  Slsson,  5  R.  1.  489;  Bunk 
V.  Rose,  1  Rlcb.  Eq.  292;  Chicago  &  A.  R. 
Co.  V.  Union  RoIIIbk-MIH  Co.,309  U.S. 702.1 
which  last  case  contains  an  extensive  re- 
view of  authorities  on  the  snbject,  English 
and  American.  All  seem  to  agree  that.  In 
the  stage  of  this  case  at  which  It  was 
when  the  dismissal  occurred.  It  was  not 
allowable  to  dismiss,  without  the  con- 
sent ot  all  concerned.  After  laborious  in- 
vestigation and  protracted  consideration 
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we  have  reached  the  cooelnslon  that  the 
dismissal  of  tbe  bill  should  not  have  been 

allowed ;  and  we  affirm  tbe  decree  on  tbe 
appeal  of  the  state,  but  on  the  cross-ap- 
peal the  decree  dltiralsslng  parts  of  the  bill 
is  reversed,  and  tbe  cause  remanded  for 
further  proceedings  In  tbe  chancery  conrt 
In  accordance  with  tbe  views  expressed 
In  this  opinion. 


QBORau  Pao.  Bt.  Co.  t.  Bbadfibld. 
(Suprenw  Ctourt  qf  JflMlMtppi  Jan.  11, 180&) 
HuTBB  aud  Bbbvakt— Cohtbibutobt  Neou- 

A  brskeman  ooSa  railroad  coDstructlon 
train,  who,  in  spite  of  the  warning  of  a  fellow- 
servant,  BttemptB  to  replace  OD  a  moving  flat-car 
crosa-tles  which  have  become  displaced  so  as  to 
project  over  the  end  of  tbe  car,  aod  is  knocked 
from  the  car  and  killed,  is  guilty  of  snob  negli- 
genca  as  will  prevent  a  recovery  from  the  rail- 
road company  for  his  death. 

Appeal  from  circuit  court,  Lowndes 
county;  L.  E.  Houston,  Judge. 

Action  by  M.  A.  Bradfleld  against  the 
Georgia  Pacific  Railway  Company  tor  the 
death  of  her  husband.  Deceased  was  a 
brakeman  on  a  construction  train  of  de- 
fendant. Some  of  the  flat-cars  were  load- 
ed with  croas-ttes,  and  some  of  tbem  had 
become  displaced.  BO  that  their  ends  Jut- 
ted over  and  beyond  the  end  ot  tbe  car  on 
which  they  were  placed.  Deceased,  thougb 
cautioned  as  to  the  danger  by  a  fellow- 
employe,  attempted,  while  the  train  was 
In  motion,  to  adjust  the  cross-ties,  and  In 
so  doing  was  knocked  from  tbe  trtain  and 
killed.  Defendant  asked  an  Inntruction 
peremptorily  charging  the  Jury  to  find  for 
It.  which  was  refused,  and  there  was  a 
verdict  for  |10,000  for  plaintiff,  and  a  Judg- 
ment thereon.  Defendant  appeals.  Be- 
versed. 

Fox  &  Roane,  for  appellant.  S,M.AW. 
C  Meek,  for  appellee. 

CooFEB,  J.  The  unfortunate  man,  for 
whose  death  damages  are  sought  by  this 
suit,  was  the  victim  ot  his  own  rashness 
and  negligence.  Familiarity  with  the  dan- 
gerous character  of  bis  vocation  bad  be- 
gotten contempt  ot  Its  perils,  and,  in  dis- 
regard of  the  circumstances,  which  a  man 
of  the  slightest  prudence  should  have 
heeded,  he  voluntaiily  engaged  In  an  eftort 
to  adjust  tbe  deranged  ties  on  a  flat-car. 
and  to  so  place  himself  In  a  situation  from 
wblcli  eB(.>ape  In  safety  would  have  been 
almost  miraculous.  Tbe  fact§  are  undis- 
puted, and  from  them  no  other  concluplon 
can  he  drawn  but  that  the  deceased  pal- 
pably contributed  to  bis  death.  The  per- 
emptory Instruction  asked  by  tbe  defend- 
ant should  have  been  given.  Beveraed 
and  remanded. 


(«  lUn.  215) 

ElBK  T.  STATB. 

{Su^rtnie  Cowrt  Mis^sippk  Jan.  18,  18S9.) 
Oahiko — Bbllino  Tioebts  fob  Ravflb. 
Dnder  Code,  I  2861,  declaring  any  person 
guilty  of  gaining,  and  liable  to  indictment,  who, 
"in  order  to  raise  money  for  himself  or  another, 
shall  publicly  or  privately  put  up  a  lottery,  to 
be  drawn  or  adventured  for,  or  emj  prize  or  thing 
to  be  rafOed  or  played  tar, "  or  who  "sball  sell, 
or  expose  tat  sale,  tuty  lottery  tioketi**  aalndict- 
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ment  wIU  not  He  utinst  ohq  wlio  lells,  or  oDen 
for  Bale,  a  ehanoe  In  a  "rafSe.  ** 

Appeal  from  circnit  court,  De  Soto  coan- 
ts ;  Jambs  T.  Fant,  Judge. 

Indictment  agatnat  Charles  T.  Kirk  for 
playiug  at,  bflttlng  npOD,  encoara^ng, 
and  prumotlDg  a  rafflu  for  money*  From 
a  jDdRment  of  coiiTlctlon,  defendant  ap- 
peals. Reversed. 

Moivan  ifi  Bacb&aan,  tor  appellant.  T. 
Af.  Miller,  Atty.  Oen..  tor  the  State. 

CooPBR,  J.  By  section  3S51  of  tbe  Code 
tt  ts  declared  tbat  **  It  any  person.  In  order 
to  raise  money  for  htmeelt  or  aoother, 
shall  pnblicly  or  privately  pat  ap  a  lot- 
tery, tu  be  drawn  or  adventured  tor,  or 
any  priie  or  thing  to  be  raffled  or  played 
for,  or  it  any  person  shall  sell,  or  expose 
for  sale,  any  lottery  ticket,  such  person 
shall  be  guilty  of  gaming,  and  on  convic- 
tion,"etc.  The  Indictment  charges  that 
the  defendant  did  "play  at  and  bet  upon, 
encoorage  and  promote,  a  certain  game  of 
chance,  culled  'raffle,'  tor  money,"  etc. 
The  proof  was  that  the  defendant  ottered 
tor  sale  in  Mtsstsslppl  a  chance  in  a  raffle 
to  be  played  In  the  state  of  Tennessee,  and 
sold  one  such  chance.  It  is  not  made  un- 
lawful toencourageorpromote  "  raffling, " 
nor  to  sell  a  chauce  in  a  raffle.  The  stat* 
ate  condemns  him  who  puts  up,  for  him- 
self or  another,  property  to  be  raffled  tor; 
but  no  penally  Is  declared  against  blm 
who  sells  chances  la  a  "raffle."^  It  Is  oth- 
erwise as  to  lottery  tickets,  for  the  stat- 
ute expressly  so  declares.  Judgment  re- 
versed. 


OOUDBAR'St  al.  V.  Tatuh. 

(Supreme  Court     MUwia^ppi,  Jan.  28,  1809.) 

AaBlQNHSirT  TOB  BBNIFIT  OT  CSBDITOltS— Ta- 
LIDITT— FabTKBBSHIP. 

1.  On  acontest,Bs  tothe  right  topartDership 
property,  between  the  BBslgnee  for  the  benefit  of 
the  crealtOTB  of  the  firm  and  sobaequent  attach- 
ing creditors,  the  aaaignee  testified  explicitly 
that  all  the  proper^  mentioned  in  the  deed  of 
BMitcnment  was  delivered  to  him  by  the  firm 
when  th«r  d^vered  the  deed.  One  ox  the  par^ 
ners  teatified  that,  so  far  as  he  knew,  all  the 
partnership  assets  had  been  applied  to  the  pay- 
ment of  tne  debts ;  bat  he  also  testified,  when 
asked  if  he  got  anv  moneyfrom  the  firm  for  hlm- 
eelf,  that  he  may  nave  got  as  must  as  $20  or  ssr. 
field,  that  the  evidence  felled  to  show  with  sofll- 
oieut  certafait^r  that  the  990  i»  tSB  was  part  of 
the  assigned  estate,  and  the  assignment  should 
be  upheld. 

Z.  In  such  contest,  the  assignment  having 
been  of  partnership  effects  only,  any  question  as 
to  the  good  faith  or  one  of  the  partners  in  deal- 
ing with  his  indlvldnal  lands  is  immaterial, 
as  be  was  not  boond  to  assign  his  individual  es* 
tate. 

Appeal  from  circuit  court,  Grenada 
county;  H,  W.  Williaubon,  Judge. 

Powell  ft  Hon  made  an  aralgument,  pre- 
ferring certain  creditors,  and  the  assigned 

Srqperty  was  tnmed  over  to  the  assignee, 
.  T.  Tatnm.  Goodbar  ft  Co.  and  other 
creditors,  who  were  not  preferred,  sued 
out  an  attachment  against  the  property. 
The  assignee  Interposed  a  claim  under  the 
deed  of  assignment,  and  a  trial  uf  the 
claimant's  Issue  resulted  In  a  verdict  and 
Judgment  In  bis  favor.  The  attaching 
creditors  appeaL-  Affirmed. 


OBTEB,  Vol.  10.  (Hbs. 

Slack  Jt  Doty  and  Nageat  A  MeWtnie, 
tor  appellants.  Wtlltam  C.  McLean,  tor  ap- 
peliee. 

Woods,  J.  The  testimony  of  Tatum, 
assignee,  is  explicit  to  the  point  of  the 
delivery  of  all  the  property  embraced 
fn  the  deed  o(  asslgnm^t  by  the  asrign- 
OTs.  The  evidence  of  Tatnm  is  nnqnaliaed 
on  this  partlcninr  matter.  In  reply  to 
counsel  for  appellants,  Tatnm  declares 
that  all  the  goods  and  property  men- 
tioned In  the  deed  of  assignment  were  de- 
livered to  him  by  the  assignors  when  they 
delivered  him  the  deed.  W.  H.  Powell, 
one  of  the  assignors,  was  asked,  "Has  the 
firm  of  W.  H.  Powell  ft  Son  applied  all 
their  assets,  as  far  as  yon  know,  to  the 
payment  of  their  debts?"  and  to  this  be 
replied,  **Tes.  sir;  so  far  as  I  know." 
These  statements  appear  to  us,  and  have 
always  appeared  to  us,  to  b©  perfectly 
maintainable,  examination  being  had  of 
all  the  other  evldwee  In  the  transcript, 
except  as  affected,  or  seeming  to  be  affect* 
ed,  or  supposed  to  he  affected,  by  the  In- 
formation  found  also  In  W.  H.  Powell's 
testimony.  We  quote  from  the  record; 
"Qnestion,  Did  yon  get  any  money  from 
W.  H.  Powell  ft  Son  for  yourself?  An- 
swer. I  may  have  got  as  much  as  $20  or 
$25.  T  have  it  yet,— what-I  have  not  nec- 
essarily sprat.  I  have  spent  about  $0  or 
$8  of  It  at  the  betel  here  this  week.  Q. 
Tbat  was  Just  to  live  on.— to  support 
yourself?  A.  Tee,  sir;  I  expected  to  die, 
and  thought  It  would  bury  me,  may  be." 
We  are  of  opinion  that  the  evidence,  thns 
taken  together,  talis  to  show  with  cer- 
tainty that  the  $20  or  $25,  referred  to  In 
the  testimony  of  W.  H.  Powell,  was  part 
ot  the  assigned  estate.  We  would  be  con- 
strained to  supply  a  palpable  failure  In 
the  proofs  to  declare,  as  a  fair  inference 
from  the  proved  facts,  that  W.  H.  Powell 
took  this  money  either  at  the  time  the 
deed  of  assignment  was  made  or  prepar* 
atory  thereto.  We  do  not  feel  authorised 
to  say  this  ts  a  certain,  reasonable  lnlM>> 
ence,  dedueiblefrom  the  known  taets.  The 
other  contentions  of  appellant  are  so 
plainly  groundless  tbat  we  think  It  unnec- 
essary to  enter  upon  them.  It  may  be 
said  that  this  was  a  general  assignment  of 
partnersblp  effects  only,  and  that  W.  H. 
Powell  did  not  assign,  or  profess  to  assign, 
bis  Individual  estate,  nor  was  he  bound 
to  do  so  in  making  the  general  assign- 
ment ot  the  partnersblp  effects.  Any  con- 
sideration of  the  good  faith  ot  w.  H. 
Powell  in  dealing  with  his  Indlvldnal 
lands  would  be  wide  ot  the  mark,  in  the 
present  controversy.  The  Judgment  ofl 
the  court  below  must  be  affirmed. 

  ff9  IClss.  «11) 

State,  to  Dse  ot  Barnbtt,  v.  Dalton 
et  al. 

(Supreme  Court  of  MimiMippL    Jan.  95,  18BSl> 

BHKBirr'-NBOii.ioB^iaB— DBSTRDonoiT  or  Goons 
BT  FntB — Uhaluhob  or  Jdxob. 
1.  The  fact  that  plaintifl  In  attachmeat  se- 
lects a  person,  and  has  the  sheriff  appoint  him 
his  deputy  to  levy  the  attachment.  Is  not  Boch 
Interference  with  the  sheriff  as  will  releeaa  him 
from  liability  for  the  negligeoce  of  such  d^o^ 
resulting  in  the  destrootion  at  the  goods  bjSxe 
after  they  have  been  levied  on. 
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9.  A  sberlfl  Is  not  liable  for  the  destmo- 
tion  hv  Are  of  goods  attached  by  him,  and  which 
be  allowed  to  remain  lor  a  few  days  In  the  store- 
room whereiB  they  were  found,  where  It  does  not 
appear  that  thrae  was  any  reason  to  think  the 
store -boose  unsafe. 

8.  Error  of  the  court  In  allowing  def&odant 
a  fifth  peremptory  (Aallenee  la  not  fcrouud  for 
reversing  a  Juagment  for  him  if  plaintiff  had  an 
Imi^lu  Jury,  as  plaintiff  has  no  vested  right 
to  any  particular  Juror,  but  only  to  an  Impartial 
Jury. 

Appeal  from  circuit  coart.Prentlse  coon- 
ty ;  L.'E.  Houston,  Judge. 

Action  by  the  etate,  for  the  use  of  J.  T. 
Baruett,  at;alD»t  A.  J.  Dalton  and  othera, 
the  sherltf.  and  the  saretiea  on  his  bond, 
for  the  luBB  of  goods  levied  on  by  the  de- 
fendant sheriff,  and  allejced  to  have  been 
destroyed  by  fire  tbrongh  bis  oeKllgence. 
BameCt  Bued  ODt  an  attacbmeot  against 
one  Maxwell,  who  lived  and  did  business 
away  from  the  county-site;  and  when  the 
writ  was  Isaued  he  uauied  u  person,  and 
reqaeeted  the  sherilt  to  appoint  him  to  go 
out  and  levy  the  attachment,  wulcta  re- 
qaest  was  acceded  to.   The  person  ap- 

Sointed  proceeded  to  the  store-house  of 
[axwell.  and  levied  the  attachment  upon 
a  stock  of  goods ;  and,  as  the  goodn  could 
not  then  (Saturday)  be  sold,  they  were, 
at  the  request  of  Barnett's  agent,  left  in 
the  house  where  found,  and  were  burned. 
The  BheriK  defended,  (1)  because  the  plain- 
tltr  Interfered  by  selecting  the  deputy  who 
levied  the  writ,  and  (2)  because  the  goods 
were  as  safe  where  they  were  left  after 
the  levy  as  they  would  have  been  if  moved 
to  any  other  place  in  the  neighborhood. 
There waajndgmentrordefeudants.  Plain- 
tirr  appeaU.  Affirmed. 

B.  A.  P.  Selwao  and  J.M.  Boone,  for  ap- 
pellant.  Boone  &  Allen,  for  appelleee. 

Woods,  J.  We  fall  to  dIacoTer  any  merit 
In  the  position  of  the  appellees  ae  to  the 
supposed  Interierence  of  the  appellant,  or 
his  a^ent  or  attorney. in  the  mattpr  of  the 
appointment  of  the  deputy,  Kimball,  and 
the  consequent  release  from  liability  of  the 
sheriff  because  of  the  alleged  negligence  of 
tblB  deputy.  It  is  not  unreasonable  In- 
terveution  for  the  plulntllt  In  a  suit  to  ex- 
press a  desire  to  have  Bome  one  levy  the 
process,  and  discharge  other  duties  Im- 
posed by  law  upon  the  sheriff,  who  Is  fa- 
ralUarwith  and  competent  for  such  official 
work.  Not  only  is  this  not  Hoeh  Interven- 
tlon  In  the  discharge  of  the  sheritr'a  duty 
by  a  party  litigant  as  will  relieve  the  offi- 
cer from  liability,  but  it  seems  only  the 
usual  and  natural  effort  of  the  party  liti- 
gant to  quicken  the  dlligenceof  theofficiat, 
and  to  promote  the  faithful  performance 
of  his  duty.  It  is  equally  certain,  howev- 
er, that  there  was  not  that  want  of  care 
In  the  dealings  ol  tbe  BheriR  with  the 
goods  which  will  render  him  and  the  eure- 
tles  liable  for  the  Iobb  enstalned  in  the  de- 
struction of  the  eture-house  and  its  con- 
tents. The  reasonable  care  which  was 
the  measure  of  tbe  officer's  duty  did  not 
necessarily  require  the  immediate  removal 
of  tbe  goods  from  the  house  where  they 
were  found  when  levied  apun  to  the  conn- 
ty-slte  or  elsewhere;  and  it  fa  not  made 
dear  that  the  removal  to  Hllllcen's  store- 
houae  would  bave  rendered  tbe  goods 


more  secure  than  In  the  Maxwell  store- 
houee.  The  plalntlffB  agent  thought  the 
latter  store-house  reasonably  safe,  for  the 
goods  were  to  be  left  there,  without  any 
thought  or  auggeetlon  of  probable  loss  la 
so  doing,  at  this  agent's  reouest,  from 
Saturday  until  the  Monday  or  wedneaday 
following.  MlUicen,  too,  said  un  trial 
that  Maxwell's  store-house  was  as  eecure 
as  his,  in  so  fur  as  danger  of  loss  from 
burning  went;  and,  nudisputedly,  tbe 
loss  complained  of  resulted  from  burning. 

The  action  of  the  court  In  permitting  to 
appellees  a  fifth  peremptorychallenge  warn 
erroneous,  but  the  error  is  not  rererslble. 
Tbe  plaintiff,  as  has  long  been  held  In  tbls 
etate,  had  no  vested  right  In  any  particq> 
larjuror.  He  had  a  right  to  an  Impar- 
tial jury,  and  tbls  right  seems  to  have 
been  enjoyed  by  him.  We  decline,  more- 
over, to  reverse,  because  another  trial, 
properly  conducted,  could  only  result  In  a 
judgment  for  the  appellees  on  the  evidence 
before  as.  Affirmed. 


Brown  v.  Statb. 


(»  lUsa.  SK) 


(Supreme  Court  ef  JIfissCisfppi.  Feb.  1, 18SB.) 

OBumTu  L*w-~IiiTBwrBBBKoa  BT  Baiiaww  with 

Just. 

On  a  prosecQtlon  for  murder,  after  tbe  jury 
bad  been  oocsldering  their  verdict,  having  been 
instmoted  that  if  they  sbonld  find  defendant 
guUty  they  might  fix  bis  punishment  at  Imprison- 
ment for  life  Instead  of  oapltal  punisbment,  the 
district  attorney,  withoot  any  intention  chat  hts 
remark  should  be  communicated  to  the  Jury, 
stated  to  tlie  bailiff  that,  if  tbey  would  examine 
tbe  instruction,  they  wonld  promptly  reaob  a 
verdlot  The  ballifl  pointed  out  tbe  iustruotlon 
to  the  iuET,  stating  tnat  It  was  his  desire  that 
they  abonld  not  delay  their  decision^  as  be  did 
not  wish  to  wait  longer,  and  tbey  found  a  verdlot 
oC  guilty,  and  fixed  defendant's  punishment  at 
Imprisonment  for  life.  Held,  that  tbe  bailiff's 
ofBoioQS  interferenoe  was  ground  for  reversal. 

Appeal  from  circuit  court,  Coahoma 
county;  Gbouob  Winston.  Judge. 

Indictment  against  Frank  Brown  for 
murder.  The  case  was  given  to  the  Jury 
under  the  evidence  and  Instructions  of  the 
court,— oneof  the  instructions  for  the  state 
being  that  the  Jury  had  the  right  under 
tbe  law  to  Qx  the  punishment  of  the  pris- 
oner at  Imprisonment  for  life,  If  he  was 
found  guilty.  After  the  Jury  had  been 
coDHldering  the  verdict,  the  bailiff,  whose 
duty  It  was  to  wait  on  them,  wae  told  by 
the  district  attorney.  In  speaking  of  the 
failure  of  the  Jury  to  promptly  return  a 
verdict  of  guilty  lu  view  of  theeTldence. 
that.  If  tbe  Jury  would  examine  the  In- 
struction above  referred  to,  it  would 
promptly  reach  a  verdict;  but  there  was 
no  intention  on  the  part  of  the  district  at- 
torney that  the  remark  should  be  commu- 
nicated to  the  jury.  The  bailiff,  however, 
did  point  out  to  the  Jury  the  instruction 
referred  to,  and  the  Jury  found  defendant 
guilty,  and  fixed  the  punishment  at  im- 
prisonment for  life  In  tbe  state  peniten- 
tiary. Judgment  was  bo  entered,  and  de> 
lendant  appeals.  Reversed. 

J.  W.     W.  D,  Cutrer^  for  appellant. 

CooFBB,  J.  We  are  not  prepared  to 
affirm  that  no  Injury  resulted  to  the  ap- 
pellant  from  the  saggestion  of  tbe  baUlO 
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tu  the  Jnry  that  his  pereonal  desire  was 
that  thej  abonld  not  longer  delay  tbeir 

declalOD,  aa  he  wished  to  be  relieved  of  far- 
ther waiting,  and  hU  officloua  Intermed- 
dllHR  by  polD ting  oat  an  Inatraction  (by 
which  the  jury  were  told  that  it  was  with- 
in their  power  to  find  the  defeudant  xallty 
of  murder,  and  award  the  paniehment  of 
Impriaonnient  tor  life  Instead  of  capital 
punishment)  upon  which.  In  the  opinion 
of  the  prosecuting  attorney,  they  would 
agree  upon  a  verdict.  It  la  to  be  hoped 
that  the  aeal  of  the  bailiff  was  abated  by 
bla  being  retired,  under  the  order  of  the 
court,  to  the  common  Jail,  and  that  In  his 
reflections  there  It  has  occurred  to  him 
that  one  on  trial  for  hie  life  has  ilKhts 
which  even  a  bailiff  must  respect  Judg- 
ment reversed. 

(6»  Hiss.  416)  — _ 

Kansas  Citt,  M.  &  B.  B.  Co.  t.  Cantkrll. 

(^Supreme  Court  AflMisaippL  Teb,  1, 1692. ) 
Railroad  Comfanies— Eiluhg  Stock  ok  Tkaok 

— EVIDBKCB— IhSTBUOTIONB. 

1.  In  an  action  aealnst  a  railroad  company  for 
the  killing  of  plaintffl'B  mare  by  one  of  defend- 
aiit*8  trains,  defendant'a  emplt^ea  testified  that 
the  night  was  dark,  that  the  mare  Jnraped  on  the 
track  only  a  short  dlatanoe  In  front  of  the  train, 
and  that  the  collision  could  not  beavoided;  while 
plaintifl'8  witnesses  testified  that  the  night  vtas 
bright,  and  that  the  mare's  tracks  were  foond 
running  several  hundred  yards  down  the  track, 
mttil  she  wa^  overtaken  and  killed.  lieldj  thai 
an  instruction  to  find  for  defendant  wan  properly 
refused. 

2.  In  an  action  against  a  railroad  otmipany 
for  the  killing  of  a  mare  by  one  of  its  trains, 
wbere  the  mare  was  running  at  large,  an  In- 
struction that  it  was  the  engineer's  duty  to  ring 
tbo  bell,  and  blow  the  whlsue,  and  reverse  the 
engine,  and  to  do  everything  In  his  power,  in  the 
ordinary  discbarge  of  nls  duty,  to  save  the  ani- 
mal's life,  ia  erroneoos,  as,  In  the  case  of  ani- 
mals mnning  at  large,  the  railroad  company  is 
not  bonnd  to  eieruise  ttie  utmost  oare  in  running 
its  bnius,  tmt  only  such  reasonable  oare  us  a 
prudent  man,  «gaged  In  the  same  boainess, 
would  use  to  prevent  inlnxy  to  or  destrocUon 
of  animals. 

Appeal  from  circnlt  court,  Monroe  coun- 
ty; G.  J.  Leftwich,  Special  Judge. 

Action  by  A.  C.  Cantrell  against  the 
EansasClty,  Memphis  &  Birmingham  Ball- 
road  Company  to  recover  dumaffesfor  the 
klllinir  of  a  mare  by  one  of  defendant'a 
trains.  Defendant's  employes  teatlfled 
that  t[ie  night  was  dark,  that  the  mare 
lamped  on  the  track  only  a  abort  distance 
in  front  of  the  train,  and  that  thecolUslon 
could  nut  be  avoided;  while  plaintiff's 
witnesses  testified  that  the  night  was 
bright,  and  that  the  mare's  tracks  were 
foand  on  the  road-bed  running  several 
hundred  yards  down  the  track,  and  until 
the  mare  was  overtaken  by  the  train  and 
killed.  There  was  a  verdict  and  Judgment 
for  plalntltr,  and  defendant  appeals.  Be- 
versed. 

J.  W.  Bucbanan,  for  appellant.  Clifton 
A  BckU>rd,  for  appellee. 

Woons,  J.  The  judgment  must  be  re* 
versed  because  the  instructions,  especially 
2  and  8,  given  for  the  plaintiff  below, 
held  the  delendant  corporation  and  Its 
servants  tu  a  higher  decree  of  accounta- 
bility than  Is  required  by  law.  It  the  first 
InBtrncUoD  waa  designed  to  iDform  the 


Jur.v  that  the  use  of  afr-braken,  or  the  em- 
ployment of  a  large  cori..s  of  brakemen  on 
the  freight  train  In  question,  would  have 
averted  the  kilting  of  the  mare,  perhaps, 
and  that  the  failure  of  the  defendant  to 
provide  atr-brakes  .or  a  larger  corps  of 
brakemen  was  a  failure  to  do  all  In  the 
power  of  the  defendant,  In  the  ordinary 
discharge  of  Its  duty,  to  avert  the  killing, 
then  it  was  clearly  erroneous.  Its  lan- 
guage la  not  free  from  arablgalty,  and,  In 
view  of  the  evidence  offered  as  to  the  non- 
use  of  air-brakes  and  of  numerous  brake- 
men  on  the  train,  the  Jury  may  have  tieen 
misled.  The  second  Instruction  declares 
that  ft  was  the  duty  of  the  engineer  to 
ring  the  bell,  and  blow  the  whistle,  and  re- 
verse the  engine,  and  to  do  everything  In 
bis  power,  In  the  ordinary  and  diligent 
discharge  of  his  duty,  to  save  the  lite  of 
the  animal.  This  does  not  state  the  cor- 
rect measure  of  defendant's  accountability 
In  cases  where  recoveries  are  sought  for 
Injuries  done  to  animals  running  at  large. 
The  rale  of  diligence  for  fixing  responsibil- 
ity Is  said  in  Railroad  Co.  v.  Miller,  40 
Misa.  46,  to  Impose  upon  the  railroad  the 
exercise,  not  of  the  utmost  care.  In  soch 
cases  aa  we  are  considering,  but  only  snch 
reasonable  care.  In  running  Its  trains,  as 
a  prudent  man,  engaged  In  the  same  busl- 
nesa,  would  use  to  prevent  Injury  to  or  de- 
struction of  animals.  To  ring  a  bell,  or 
blow  a  whistle,  or  reverse  an  engine,  or  to 
do  any  other  particular  act,  may  not  be  re- 
quired of  the  railroad  company  In  every 
case,  and  nnder  all  circumstances.  The  ring- 
ing of  the  bell, in  one  case.may  afford  time- 
ly warning,  and.inanothercaae,  It  may  he 
an  Idle,  or  even  mlachlevous,  employment ; 
and  thia  Is  equally  true  when  applied  to 
the  other  acts  referred  to  In  the  Instruc- 
tions, the  failure  to  do  which  by  the  de- 
fendant Is  supposed  In  the  Instruction  to 
be  negligence.  The  court  properly  refused 
the  peremptory  Instruction  prayed  by  de> 
fendant.  There  were  sharp,  and  not  Im- 
material, conflicts  In  the  evidence,  and  the 
Issue  was  rightfully  held  by  the  court  as 
belonging  to  the  domain  of  a  Jury's  dete> 
ralnation.  Beversed  and  remanded. 


Nbwuan  et  at.  v.  Statb. 

(Supreme  Court  of  Migaitsippi.  Feb.  1, 1898.) 

I^tCBBT— UlTLATrCL  COHABITATIOIT  —  IKDIOTIIBNT. 

1.  An  Indiotment  olIeRlng  that  defendants, 
being  uncle  and  niece,  **dld  oohabit  togettter,  ana 
were  guilty  of  adultery  and  fornication,  he,  the 
said  being  a  married  man,  and  she,  the  said 
H.,  being  an  unmarried  woman,"  is  not  good  as 
an  indiotment  for  incest,  under  Code,  t  87U1,  be- 
cause incest  Is  a  felony,  and  it  is  notalleged  that 
the  aot  was  feloniously  done. 

2.  Nor  is  the  incUctment  goo4  as  an  Indict- 
ment for  unlawful  oohabltaUon,  under  Code,  | 
3700,  since  it  does  aot  aver  that  there  ww  habit- 
oat  sexual  Interooone,  which  Is  the  gist  .of  the 
ottense. 

Appeal  from  circuit  court,  Panola  coun- 
ty :  jAMfcis  T.  Fant.  Judge. 

Indictment  against  Josh  Newman  and 
Helen  Newman,  charging  that,  being  uncle 
and  niece,  defendants  "did  cohabit  to- 
gether, and  were  guilty  of  adultery  and 
fornication,  he,  the  said  Josh  Newman, 
being  a  married  man,  and  she,  the  said 
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Helen  Newman,  being  an  onmarHed  wo- 
man," etc.  Defendants  were  convicted  of 
nnlawtol  cohabitation,  and  appeal.  Re- 
Tersed. 

ira  D.  Oitlesby^  lor  appellants.   T.  A/. 
Mltter^  Atty.  Gen.,  for  the  State. 

CoopBR,  J.  The  motion  In  arrest  of  Judg- 
ment  sbould  have  been  sustained.  The  in- 
dictment charges  no  offense.  It  Is  not 
good  as  an  Indictment  for  incest,  under 
section  2701  of  the  Code,  for  the  reuaun 
that  Incpst  ia  a  felony,  and  the  i&dtctment 
falls  to  aver  tbatthe  criminal  act  waa  felo- 
niously done.  Bowler  t.  State,  41  MIea. 
570.  It  does  not  charge  the  offenae  of  nn- 
lawtnl  cobabltatlonr  nnder  section  2700  ol 
the  Code,  for  It  fails  to  arertbat  the  par- 
ties were  guilty  of  habitual  sexual  Inter- 
coume,  and  that  la  the  gist  of  the  otTenae. 
Carotti  v.  State.  42  Mias.  334;  Kinard  v. 
State,  57  Miss.  132;  Granberry  v.  State,  61 
Miss.  440.  The  Judgment  la  reversed,  Judg- 
ment ou  the  verdict  arrested,  and  the  de- 
feudants  directed  to  be  held  to  answer 
such  Indictment  as  may  be  pr^erred 
against  them. 


(«  Ulaa.  40S) 

MclvEB  T.  Clarke. 

(;^j7rem«  Court  of  Uia^i^ppi.  Feb.  1, 18B2.) 

ArrORXIT  AHD  CZ-IBNT— CoimUCTS— FULUBB  TO 

Pat  Iiicbkss— RquiTT. 

1.  WTiere  only  one  member  of  a  firm  of  attor- 
neys has  paid  his  privilege  tax,  prescribed  by 
Code,  %  fitl9,  imposing  a  license  tax  on  each  per- 
soa  (not  each  firm)  practicing  law,  and  declaring 
that  all  contracts  made  with  any  person  -who 
Bball  violate  the  act,  in  reference  to  tne  business 
carried  on  In  disregard  of  the  law,  sball  be  null 
and  void,  an  entire,  Joint,  and  several  contract 
made  with  the  firm  for  their  services  is  void, 
though  the  other  memtier  may  have  paid  hia 
license;  and  a  claim  tbereander  cannot  be  en- 
forced by  an  assignee  of  tbe  flrm. 

9.  'Where  anch  an  assignee  flies  a  bill  In 
equity  to  enforce  the  claim,  tendering  with  her 
bill  the  difference  between  the  claim  and  the 
amount  of  a  loan  due  from  her  to  the  person  from 
whom  the  claim  fs  alleged  to  be  doe,  and  asldog 
that  defendant  be  compelled  f>  snrreuder  notes 
deposited  with  her  as  collateral  for  the  repay- 
ment of  the  loan,  tbe  fact  tbat  defendant  an- 
swers, setting  up  the  iavalidity  of  the  contract 
on  which  the  claim  is  bused,  and  makes  ber  an- 
swer a  aross-bill  asking  to  enforce  payment  of  tbe 
collateral,  does  not  entitle  complainant  to  a  de- 
cree on  the  ground  that  defendant,  to  entitle  her 
to  the  affirmative  relief  prayed,  must  do  equity 
by  paying  what  Is  due  from  ber  under  the  con- 
demned contract,  since  defendant  is  not  volun- 
tarily in  court,  and  merely  sets  up  the  defense 
tbat  the  oontraot  was  void,  which,  if  held,  would 
leave  her  free  to  raforoe  payment  of  the  collat- 

Appeal  from  chancery  court,  Lee  coun- 
ty; HBWNaK  Catob,  Special  Cbancellor. 

Bill  by  Mrs.  M.  B.  Clarke  against  Mrs. 
Alice  Mclver.  Complainant  borrc^ed 
money  from  defendant,  giving  as  secnrity 
therefor  notes  of  a  debtor  to  her,  which 
were  secured  by  a  Hen  on  land  they  were 
given  to  purchase.  Defendant  had,  prior 
to  her  loan  to  complainant,  employed  the 
firm  of  Laeey  &  Clarke  as  her  attorneys  in 
a  suit  agalnat  asavlngs  Instltntlon,  which 
had  become  Involved,  and  this  Arm  of  at- 
torneys held  a  claim  against  her  tor  serv- 
ices In  said  salt,  and  this  claim  tbey  trans- 
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ferred  to  complainant.  Mr.  Laeey,  one  of 
the  attorneys  of  Che  firm,  had  not  paid 
his  privilege  tax  at  the  time  the  contract 
for  their  services  was  made,  or  when  the 
services  were  performed.  The  bill  was' tu 
compel  defendant  to  surrender  the  notes 
she  held  as  collateral,  and  complainant 
tendered  wltb  her  bill  the  difference  b»- 
tween  tbe  claim  transferred  to  her  by 
cey  &  Clarke,  and  the  note  due  by  her  to 
defendant.  Defendant  answered,  making 
her  answer  a  crosa-blll,  setting  np  the  fact 
that  one  of  the  attorneyshad  oot  paid  his 
privilege  tax,  and  that  neither  he,  the 
firm,  nor  any  one  claiming  under  them, 
could  enforce  any  contract  made  while  nn- 
der disability  through  this  failure  to  pay 
the  privilege  tax,  and  praying  an  enforce- 
ment of  the  lien  given  to  secure  the  notes 
held  by  her  as  collateral.  There  wae  a  de- 
cree for  complainant.  Defendant  appeals. 
Reversed. 

Houston  A  ReyuoMa,  Houston  A  Woods, 
and  T.  J,  Buchanan,  Jr.,  for  appellant, 
Clarke  A  Clarke  and  Calboon  A  Green,  lor 
appellee. 

WooDB,  J.  The  contract  sued  on  is  an 
entire  one.  It  secures  upon  the  one  side 
tbe  services  of  Messrs.  Lacey  &  Clarke,  as 
attorneys.  In  the  suit  uf  appellant  against 
the  Okoloua  Savings  Institution ;  and  up- 
on tbe  other  side  It  secures  from  Mrs.  Mc- 
lver the  lowest  fee  chargeable  for  Hucb 
professional  services  ander  the  fee-bill  of 
the  Okolona  bar.  The  services  were  to 
cover  tbe  entire  litigation,  and  were  to  be 
paid  for  by  anch  lowest  fee.  Not  each 
step  taken,  or  each  labor  performed,  in 
the  progress  of  the  cause,  was  to  be  paid 
for,  but  the  litigation  in  Its  eutirety  was 
to  be  conducted  by  tbe  attorneys,  and 
paid  for  by  the  client.  Tbe  contract  was 
Joint  with  tbe  attorneys,  and  their  right 
of  action  thereon  is  a  Joint  right.  The 
license  tax  was  payable  by  each  member 
of  the  law  firm.  It  Is  Imposed  by  section 
589  on  each  person  practicing  law,  and  not 
upon  each  firm  practicing  law,  and  so 
must  be  paid  by  each  person,  whether 
practicing  nione  or  in  connection  with  one 
or  more  others  as  a  firm.  By  thla  section, 
too.  It  is  declared  that  "all  contracts 
made  with  any  person  who  shall  violate 
this  act,  in  reference  to  the  bnsinese  car- 
ried on  in  disregard  of  this  law,  shall  be 
null  and  void."  And  by  the  same  section 
a  penalty  Is  denounced  against  any  per- 
son who  shall  exercise  any  of  the  priv- 
ileges enumerated  In  tbe  act  without  first 
paying  the  price  and  procuring  the  license 
required.  Tbe  business  of  practicing  law 
in  violation  of  tbe  act  la  aa  clearly  made 
unlawful  as  tbe  business  of  carrying  on  a 
mercantile  venture,  the  keeping  of  a  res- 
taurant, or  any  ober  business  for  tbe  law- 
ful conduct  of  which  prepayment  of  a  priv- 
ilege license  tax  is  required.  In  the  case 
of  the  delinquent  lawyer,  Juat  aa  in  the 
caae  of  the  delinquent  merchant,  there  Is 
found  legal  Incapacity  to  enforce  any  con- 
tracta  made  In  the  prosecution  of  the  busi- 
ness, and  tbe  Inflktloa  of  a  penalty  upon 
the  delinquent.  This  legal  Incapacity  to 
reap,  in  part  at  least, thefrultsofthevent- 
nre.  whether  In  mercantile  or  legal  life, 
coapled  with  punishment  for  carrying  on 
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tbebofllnem  In  Tlulatlon  of  law,  mast  be 
beld  to  Btamp  the  baBlnmis,  no  matter 
wfaat  Iti  natare,  as  aolawful.  The  law 
does  not  absolutely  prohibit  the  proee- 
cntloD  of  the  bnslDeBs.  but  It  wilt  not  lend 
ItB  BBflistance  to  help  the  contemner  of  Its 
requirements  In  his  etTorts  to  reap  the 
fniltB  of  bla  labora.  It  simply  leaves  hfin 
where  his  nnlawfnl  conduct  has  placed 
bim.  It  leaTes  him  where  It  found  bim. 

The  supposed  difllcultyln  the  case  before 
us  arises  Out  of  the  fact  that  Clarke,  one 
of  the  law  firm  in  qne(it1oD,ls  shown  to 
have  paid  the  privilege  license  required, 
and  the  assumption  that  this  payment  by 
one  member  of  the  firm  will  operate  to  re- 
lieve Clarke  ft  Lacey,  either  wholly  or  par- 
tially, of  the  Incapacity  whicb  1b  Imposed 
upon  one  member  of  the  firm  as  a  person. 
The  difficulty,  however,  Is  not  real.  The 
Arm  was  an  entity,  engaged  In  the  prac- 
tice ol  law.  The  contract  which  gives  rise 
to  the  question  we  are  considering  was  a 
slnf^le,  entire  oue.  The  right  ot  action 
under  that  contract  Is  Joint  as  to  Lacey 
&  Clarke.  The  business,  as  to  Lace.v,  was 
clearly  unlawful.  His  capacity  to  success- 
fully contract  in  the  business  In  which  his 
Arm  was  engaged  was  "infected  with  fatal 
Infirmity ; "  and  this  fatal  Infirmity,  inher- 
ing In  one  of  the  essential  parts  of  the  sin- 
gle entity,— the  law  firm  of  Lacey  ft 
Clarke,— extends  to  and  tncapaeitatee  the 
entire  -entity.  Any  other  new  would  un- 
mistakably frustrate  the  plain  Intent  of 
the  statute,  and  this  view  Is  the  logical 
outcome  of  what  we  have  held  In  Carter 
V.  State,  60  Miss.  456;  Harness  v.  Will- 
iams. &4  Miss.  600. 1  South.  Rep.  759;  and 
Pollard  V,  Insurance  Co.,  63  Miss.  244. 

It  Is  said  by  counsel,  however,  that, 
even  If  thti  contract  of  T^acey  ft  Clarke 
with  appellant  be  non-enforeeable  by  the 
appellee,  still  the  appellant  properly  lost 
below,  and  must  lose  here,  because  Bhe  Is 
seeking  affirmative  relief  by  her  cross-bill 
against  the  appellpe,  and  has  not  offered 
to  do  equity  by  paying  what  Ib  due  from 
her  under  the  condemned  contract.  The 
reply  is  that  appellant  1b  not  voluntarily 
In  court  at  all.  She  was  brougtat  In  at  the 
Instance  of  appellee  in  an  effort.  In  part, 
to  enforce  coIler:tIou  of  tbesnm  supposed 
to  be  due  under  the  Infected  contract; 
and,  defensively,  to  meet  this  attempt,  she 
shows  the  Insuperable  barrier  to  a  success- 
ful recovery  on  Lacey  ft  Clarke's  claim 
against  herself.  True,  appellant  aeked 
leave  to  vet  up  this  defense  by  an  amend- 
ment to  her  answer,  and  crosB-blll,  bat  it 
la  clearly  by  way  of  answer,  as  showing 
the  Incurable  Infirmity  in  the  claim.  The 
effect  of  thlB  defensive  matter.  It  success- 
fully pleaded  and  supported,  will  be  to 
disentangle  appellant  herself  from  the  de- 
mand of  Lacey  &  Clarke's  assignee,  and 
to  leave  berhelt  tree  to  collect  the  balance 
due  her  by  appellee  by  enforcing  against 
Slddall  payment  ot  the  purchase-money 
notes  then  held  by  her  as  security  for  pay- 
ment of  Mrs.  Clarke's  note  to  appellant, 
and  this,  in  fact.  Is  Just  what  appellant 
sought  to  do,— to  have  affirmative  relief 
by  enforcing  the  vendor's  lien  against 
Slddali.  The  (contract  of  Lacey  ft  Clarke 
with  Mra.  Mclver  In  not  enforceable,  and 
tfae  defeoBe  attempted  to  be  aert  np  by- 
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appellant  In  tba  ennrt  beluw  was  proper- 
ly pleaded,  and  abould  have  prevailed  for 
her  protection.  Reversed  and  remanded. 

(»  Use.  m 

Jamison  v.  Mosrlbt. 

(SuprerM  Court  of  MlBiisHppL   Feb.  15,  1889.) 

AaSAUIff  AKD  BaTTBRT— JuSTtFICATIOK-^UBDaH 

or  pBOov^lNSTKnonoNs. 

1.  In  an  aotion  for  damages  for  asaaaltby 
BhootlDg,  thoDgh,  where  defoidant  sdmlta  the 
sbootiDg,  the  burden  Is  on  Um  to  prove  Jaatiflca- 
tlon,  yet  plaintiff  canaot  iuToke  the  aid  of  this 
prlnolple  ID  making  out  his  case,  and  cannot, 
after  ^oving  the  admission,  delay  iatrodaoing 
his  evidenoe,  to  show  the  olroomstancea  of  the 
sbootiog',  ontfl  after  defendant  has  introdooed  his 
evidence  in  Jnstifloatlon,  and  then  bring  In  Us 
evidenoe  in  rebnttal,  but  moat  disclose  his  entire 
case  by  evidence  in  chief. 

3.  In  an  action  for  assaalt  b;  shooting,  plain- 
tiff introdnoed  evidence  that,  while  he  and  de- 
fendant were  engaged  In  an  alteroatlon^  the  lat- 
ter made  a  movement  as  if  to  draw  a  weapon, 
whereupon  he  (plaintiff)  made  an  ettort  to  d»- 
fend  himself  by  drawing  his  pistol,  and  that  de- 
fendant then  shot  bim.  Deiendaat  introdnoed 
evidence  that  tbe  movement  made  by  him  merely 
consisted  of  his  moving  his  hand  from  the  top  of 
his  cane,  and  placing  it  on  his  lap,  wlthoat  any 
intention  to  draw  a  weapon  or  assault  idainUlf, 
and  that  plalntdff  immediately  began  to  draw  a 

gistol;  whereupon  defendant  drew  his  own,  and 
red  slmuitaneously  with  or  a  little  after  plain- 
tiff. Held,  that  an  ihstruotion  that  If  the  ]u^ 
believed  that  delendant  made  a  morement  as  LE 
to  draw  a  pistol,  apparently  aggreeaire,  and  then 
plaintiff  made  an  effort  to  defend  himself,  and 
thereupon  was  shot  by  defendant,  they  should 
find  for  plaintiff,  was  erroneous,  aa  It  lustifled 
plaintiff  In  acting  on  appearances,  and  denied 
dofendant  the  right  to  act  upon  tbe  facts  as  he 
claimed  they  ensted;  whereas.  If  plaintiff  mis- 
interpreted oefendant'B  movement  and  drew  hit 
pistol,  defendant  was  Inatlfled  In  drawing  hit, 
and  shooting  In  self-defense. 

Appeal  from  circuit  court,  Clay  county; 
C.  H.  Caupbbix,  Judge, 

Action  by  £.  A.  Moseley  against  A.  J. 
Jamison  (or  assault  and  battery.  Judg- 
ment for  plaintiff.  Defendant  appeals. 
Be  versed. 

Fox  dt  Roane,  for  appellant.  BeaJI  A 
Pope  and  W,  T.  Bouston,  for  appellee. 

CooPBR,  J.  TblB  la  an  action  by  appel- 
lee to  recover  damages  from  appellant  for 
an  assault  and  buttery  by  shooting.  The 
plaintiff  proved  by  a  witness  {Mrs.  Smith) 
that  defendant,  on  the  day  ot  the  sboot< 
ing.  stated  to  taer  that  he  bad  shot  the 
plaintiff.  He  then  proved  by  bis  physician 
the  character  o(  tbe  wound  received,  the 
length  ot  time  plaintiff  was  confined  to  hia 
bed.  and  tbe  probable  future  result  of  tbe 
wound.  Other  witnesses  were  then  Intro- 
duced to  prove  tbe  extent  of  damages  in- 
flicted, and  tbe  plaintiff  then  rested. 
The  defendant  tben  Introduced  certain 
eye-wltnessea  ol  the  dlfficnl^.  whose  testi- 
mony tended  to  show  thac  the  plaintiff 
was  the  aggressor  In  tbe  difficulty,  and 
that  the  defendant  Jnatlfiably  shot  him. 
The  plaintiff  then  Introduced  other  wit- 
nesses,  whose  teetlmony  tended  to  prove 
that  thedefendant  provoked  thedlfficulty, 
and  that  tbe  plaintiff,  having  reasonable 
gmand  to  apprehend  aa  attack,  prepared 
to  defend  himself,  and  was  thereupon  tired 
upon  and  wounded  by  tbe  dWendant. 
wblle  the  evidnee  bktrodneed  by  tbe  »• 
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Bpectlve  parties  waa  generally  favorable 
to  the  party  by  whom  offered,  some  parts 
of  the  defendant's  evidence  was  in  some 
respects  favorable  to  tbe  plaintiff,  and 
some  parts  of  that  tor  the  plaintiff  tended 
to  support  the  defendant's  defeuMe  of  Jns- 
tlflcatlon.  Ic  iB  snfBclenC  to  sny  that  the 
evidence  upon  tbe  developed  case  was  con- 
flictinff,  and  that  a  verdict  for  either 
party,  npos  proper  Instructions,  would 
be  sustained.  The  court  grave  many  In* 
structtons,  both  for  the  plaintiff  and  tbe 
defendant.  Among  those  given  for  tbe 
plaintiff,  the  4th,  lOtb,  and  IStfa  are  as- 
signed for  error.  They  are  as  follows: 
"(4)  The  court  Inetniets  tbe  Jary,  for  the 
plalnHtr,  that,  as  the  defendant  has  ad- 
mitted that  be  shot  Moseley.  tbe  burden 
of  proof  is  on  the  detradant,  and*  unless 
t|ie  defendant  has  proven  by  a  preponder- 
alnce  cf  evidence,  so  as  to  satisfy  the  ]nry, 
a  full  legal  Justification  fur  the  shooting 
of  Moseley,  the  jury  will  find  for  the  plain- 
tiff." "(10)  The  court  charges  the  Jury 
that  if  they  believe  from  tbe  evidence 
that,  while  tbe  plaintiff  was  in  tbe  dls* 
cbart;e  of  his  duties  as  an  attorney,  the 
defendant  need  language  to  the  plaintiff 
that  was  Irritating,  and  thereupon  tbe 
plaintiff  retorted  In  like  langoage,  and 
then  the  defendant  demanded  to  know  to 
whom  plaintiff  referred,  making  a  move- 
ment at  the  time  as  It  to  draw  a  pistol, 
apparently  a^resslve,  and  then  plaintiff 
made  an  effort  to  dtfend  himself,  and 
thereupon  was  shot  and  wounded  by  the 
defendant,  they  will  find  tor  the  plaintiff, 
and  will  give  him  such  damages, "  etc.  "  (18) 
The  court  Instructs  tbe  Jury  for  the  plain- 
tiff that  If  they  believe  from  the  evidence 
that  the  plaintiff  has  shown  that  he  was 
shot  and  wounded  by  the  defendant,  an 
alleged  In  plaintiff's  declaration,  and  that 
the  plaintiff's  evidence  showing  such  as- 
sault and  battery  tailed  to  show  any  ex- 
cuse, justification,  or  mitigation  of  such 
assault  and  battery,  and  that  plaintiff 
farther  showed  in  evidence  that  be 
suffered  actual  damages  In  loss  of  time 
and  money  expended,  amonntlng  to  f258, 
and  other  aetnat  damages,  consisting  of 
mental  and  physical  snfferlng,  then  tbe 
Jcry  will  find  for  the  plaintiff  the  amount 
of  such  actual  damages,  so  shown  In  evi- 
dence, Including  what  they  may  deem  ade- 
quate compensation  for  mental  and  phys- 
ical suRerlng.  unless  they  believe  from 
the  evidence  that  tbe  defendant  is  proven, 
by  a  preponderance  of  tbe  evidence,  to 
theUr  satisfaction,  to  have  been  luBtlfled 
In  so  shooting  and  wounding  plaintiff; 
and  it  said  evidence,  so  Introduced  after 
plaintiff  bad  established  bis  right  to  re- 
cover, leaves  tbe  matter  in  doubt  as  to 
whether  the  defendant  wasjustlfled  or  not, 
then  the  Jury  must,  under  their  oaths, 
find  for  plain tirr."  etc. 

It  Is  proper  to  state,  before  considering 
these  iDstructloDS,  that  by  our  statnte 

fCode.  S  1649)  the  defendant,  In  an  action 
or  assault  and  battery,  under  the  plea 
of  "not  guilty,"  may  give  In  evidence  any 
mitigating  circnmstunce  to  reduce  the 
damages,  notwithstanding  be  may  also 
have  pleaded  a  Justlflratlon.  The  rnle 
announced  by  the  fourth  and  thirteenth 
instructions  tor  the  plaintiff,  wbleh  Is*  in 


effect,  that  a  defendant  In  an  action  for 
assault  and  battery,  who  seeks  to  Justify 
the  battery*  has  tbe  burden  of  proof  upon 
that  Issue,  is  correct;  bat  as  stated  in 
these  Instructions,  and  under  tbe  [>ecullar 
development  of  the  case  by  the  plaintiff, 
It  should  not  have  been  given  to  the  Jury, 
or,  it  given,  the  Jury  should  have  been  ad- 
vised of  the  cirsamstances  of  Its  applica- 
tion. A  plaintiff  may  not  Invoks  tbe 
principle  as  an  aid  to  bim  In  making  oat 
his  case,  and  more  especially  may  he  not, 
by  withholding  his  evidence  which  should 
bo  put  in  in  chief,  and  developlngU  as  rebut- 
ting tbe  defendant's  ease,  gain  an  advan- 
tage bylndirectlon  to  which  he  would  not 
be  entitled  it  be  bad  proceeded  In  tbe  ordi- 
nary method  of  disclosing  tats  case. 

'i'bare  ware  many  wttneBsea  at  ths  dlffl- 
colty.  several  of  whom  were  in  attendance 
at  the  trial  In  the  plalutirs  behalf.  In- 
stead of  disclosing  tbe  circumstances  of  tbe 
rencounter  by  the  testimony  of  his  wit- 
nesses, the  plaintiff  resorted  to  proof  of  an 
admission  made  by  tbe  defendant  to  one, 
who  was  not  present  that  he  had  shot 
the  plaintiff,  and  having  then  proved  bis 
damages  restefl  his  case :  thus  forcing  the 
defendant  to  first  disclose  the  circum- 
stances of  the  shooting,  and  holding  his 
own  evidence  In  reserve,  to  be  used  to  re- 
but the  defense  rather  than  to  establish 
his  own  case.  The  manifest  purpose  of 
this  course  of  procedure  was  to  wrench 
the  rule  ot  law  that  one  who  relies  upon 
an  afflrmatlre  defense  must  establish  it,  to 
the  prejudice  ot  the  defendant,  and  to 
gain  ao  ondne  advantage  by  refusing  to 
fully  develop  his  onn  case.  In  the  ad- 
ministration of  Justice  there  are  many 
arbitrary  and  abstract  rules  and  princi- 
ples which  experience  bas  shown  to  be  es- 
sential. But  tbe  end  and  purpose  of  alt 
of  them  is  that  Justice  In  the  concrete  ease 
shall  be  reached,  and  it  Is  not  permissible 
to  evade  or  misapply  them.  The  burden 
ot  proof  on  the  whole  case  was  upon  the 
plaintiff,  and  if.  In  making  out  the  whole 
case,  the  plaintiff's  evidence  showed,  or 
tended  to  show,  that  the  shooting  by  the 
defendant  was  lawtnl  under  the  etrcam- 
stances.  tbe  defendant  was  entitled  to 
the  benefit  of  such  evidence.  The  pre- 
sumption of  law  is  that  a  battery  Is  ma- 
licious or  unlawful;  but.  when  tbe  facts 
are  fnlly  disclosed,  there  Is  no  longer 
room  for  presumption,  and  If,  on  all  the 
facts,  the  Jury  Is  unable  to  say  that  the 
battery  was  unlawtut,  tbe  plaintiff  must- 
tall  of  recovery. 

Tbe  twith  Instruction  Is  erroneous,  tor 
the  reason  that  It  permits  a  recovery  by 
the  plaintiff  It  be  misinterpreted  the  par- 
pose  ot  the  defendant  In  "making  a  move- 
ment at  the  time  as  If  to  draw  a  pistol, 
apparently  aggressive,"  and  tbereapon 
made  an  effort  to  defend  blmself,  <by 
drawing  his  own  pistol.)  and  was  then 
shotby  thedefendant.  The  defendant  con- 
tended, and  Introduced  evidence  to  show, 
that  the  movement  to  which  this  Instrue* 
tlon  refers  was  the  Innocent  one  of  tak- 
ing his  hand  from  the  top  of  his  cane,  and 
placing  it  upon  bis  tap,  (he  then  being 
seated,)  without  any  Intention  to  draw 
a  weapon  or  to  assault  the  plaintiff, 
who  Immediately  t>egan  to  draw  bis 
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pistol ;  wberenpon  he  (the  defendant) 
drew  bis  uwn,  and  fired  Blmultaneonsly 
with  ur  n  little  alter  the  plalntlH.  Under 
the  Instruction  as  Riven,  the  plaintiff  was 
tustlfled  In  acting  upon  appearances,  while 
the  driendant  was  denied  tbe  right  to  act 
-apon  the  facts  as  beconteods  tbey  exist- 
ed. If  the  parties  used  Irritating  lan- 
guage towards  each  other,  and  the  de- 
fendant made  "a  movement  nt  tbe  time 
as  if  to  draw  a  pistol  apparently  aggress- 
ive, "but  in  fact  was  not  Intending  either 
to  draw  a  weapon  or  to  assault  the 
plaintiff,  and  the  plaintiff,  misinterpreting 
the  defendant's  art,  thonght  it  necessary 
to  defend  hlmsdt  by  shooting  the  defend- 
ant, we  are  not  aware  of  any  principle  of 
law  nnder  which  the  defendant  was  pre- 
cluded from  anticipating  tbe  Imminent 
and  impending  attacl^,  so  long  as  in  eu  do- 
ing he  acted  only  In  necessary  self-defenra. 
Under  tbe  tenth  Instrnctlun,  this  right 
was  distinctly  denied  blm.  Beirersed  and 
remanded. 


(2»  Fla.  299) 

McDbrhott  t.  Thompson. 
tSuprame  Court     Florida.  Jan.  87. 1898.) 

IbHOBS— HOV  IC&DB  F4BTIBS  IN  EqiHTr— PLHikl^- 

ma  sr  Sthanqsr. 
1.  Where  minors  are  to  be  made  parties  da- 
fendaat  In  a  suit  in  equity,  sabpoena  should  be 
iBsaed  to  such  minors,  and  regularly  served  apon 
them  ]□  ttie  pmsenoe  of  their  lesal  guardian,  or 
hi  the  presence  of  the  person  who  has  the  pres- 
ent care  and  custody  of  them.  Then  a  guardian 
ad  Utem  for  such  minors  should  be  appointed  by 
an  order  of  theoourt,  and  such  guardian  ad  Utem 
ihonld  alio  be  aerred  with  sabposna  In  the 
osnse. 

a.  Where  a  stranger  to  the  cause  interposes 
any  pleading  in  an  equity  suit  for  and  on  bebalf 
of  minors  interested  in  the  issues  thereof,  as 
their  guardian  ad  litem,  and  the  record  fails  to 
Bbow  that  auoh  party  has  ever  been  appointed 
or  authorized  by  tbe  court  to  act  lo  said  caoae 
aa  sooh  goardlan  ad  Utem,  all  the  pleadings  so 
IntertMsad  br  mch  stranger  are  nugatory,  and  do 
not  bind  anch  minors-,  and  all  orders  koA  pro- 
oeedlnga  in  said  cause  predicated  upon  sooh 
pleading  will  be  set  aside  as  void. 
(SyUalnu  by  the  Court.) 

Appeal  from  circuit  court,  Monroe  coun- 
ty; Hbnbt  L.  MiTCHfELL,  Judge. 

Bill  by  John  L.  McDermott  against 
John  E.  Thompson,  executor  of  Olivia 
Qibhons.  deceased,  and  George  Edward 
Qtbbnns  and  Thomas  Eagene  Gibbons, 
minors,  to  set  aside  tbs  will  of  deceased, 
and  for  an  accounting  by  tbe  executor.' 
From  an  order  dismissing  the  bill  on  a 
demurrer  Interposed  by  Q.  Bowne  Patter- 
son as  Kuardinn  ad  litem  of  the  minors, 
complainant  appeals.  Reversed. 

John  A.  HendenoD,  for  appellant. 

Tatl-or,  J.  On  the  20th  day  of  January, 
1882,  Jolm  L.  McDermott  filed  his  bill  in 
equity  in  the  circuit  court  of  Monroe 
county,  sixth  Judicial  circuit,  against 
Jolin  E.  Thompson,  as  executor  of  the 
will  of  Olivia  Gibbons,  deceased,  and 
against  George  Edward  and  Thomas  Eu- 
gene Gibbons,  minor  children  of  Olivia 
Gibbons,  deceased,  praying  that  the  last 
will  of  Olivia  McDermott,  who  was  for- 
merly, before  her  marriage  with  McDer- 
mott, called  Olivia  Gibbons,  made  before 
ber  marriage  with  McDermott,  be  set 


aside  as  Illegal  and  void,  and  for  an  ao> 
cbunting  by  John  B.  Thompson  as  the 
executor  of  such  will.  etc. 

John  E.  Thompson,  as  executor,  an- 
swered. Testimony  was  taken,  and  the 
eaase  submitted  to  the  chancellor,  and  a 
final  decree  therein  was  rendered  In  the 
court  below  on  tbe  24th  of  April,  1883,  set- 
ting aside  the  will,  and  declaring  it  to 
have  been  revnked  because  uf  thefact  that 
It  was  made  by  the  testatrix  prior  to  her 
second  marriage,  devising  all  of  her  prop- 
erty to  children  by  a  former  raarrlage.aud 
having  had  Issue  of  a  son  by  her  second 
marriage  with  McDermott,  who  was  not 
provided  for  by  said  will.  From  this  de> 
cree  tbe  cause  was  appealed  to  this 
court,  and  this  court  at  the  January 
term,  1883,  rendered  a  decision  therein  (19 
Fla.  852)  reversing  the  decree  of  the  court 
below  because  of  tbe  failure  to  make  the 
minor  children  of  Olivia  Gibbons  by  her 
first  marriage  parties  to  tfaesnit  by  proper 
service  upon  them  of  process  In  the  cause, 
and  because  of  the  want  of  proper  answer 
for  such  minors  tbrongh  a  guardian  ad 
litem.  In  tbe  former  decision  of  this  court 
In  tbe  cause  It  was  distinctly  decldetl  that 
tbe  subpoena  In  the  cause  should  be  served 
upon  tbe  minors  In  person,  and  upon  a 
guardian  ad  litem  for  tbem  appointed  by 
the  court,  and  that  the  service  on  the 
minors  should  be  in  the  presence  of  their 
legal  guardian,  if  they  have  one,  or  In  the 
presence  of  such  person  as  had  for  tbe 
time  being  tbe  actual  care  or  custody  of 
suflb  minors.  After  the  decision  of  this 
court,  subpoena  seems  to  have  been  Issued 
to  such  minors,  but  the  retara  of  service 
thereof  ts  defective,  becanse  It  does  not 
show  the  names  of  tbe  minors  upon 
whom  It  was  served;  neither  does  It 
show  that  it  was  ever  served  upon  any 
guardian  ad  litem  fur  such  minors,  ap- 

Sulnted  by  tbe  court.  On  tbe  2d  day  of 
une,  188S,  alter  the  service  of  subpcena  ou 
the  minors,  of  which  the  Imperfect  return 
was  made  as  aforesaid,  G.  Bowne  Pat- 
terson, as  guardian  ad  litem  tor  tbe  mi- 
nors George  E.  and  Thomas  E.  Gibbons, 
interposed  a  demurrer  to  the  bill.  This 
demurrer  was  subsequently,  on  September 
11,  t8S4,  sustained  by  the  eourt  below, 
and  the  bill  dlsbilssed ;  and  from  this  or- 
der the  cause  Is  appealed  a  second  time  to 
this  court.  How,  or  by  what  authority, 
G.  Bowne  Patterson  got  Into  the  case  as 
guardian  ad  litem  for  these  minors,  we 
have  been  unable  to  discover  from  any- 
thing in  the  record.  There  Is  no  order  of 
court  appointing  and  authorizing  him  to 
act  In  that  capacity,  and  there  is  no  sub- 
posna  directed  to  or  served  upon  blm,  cit- 
ing blm  in  that  or  any  other  capacity  to 
appear  and  answer  for  and  on  behalf  of 
said  minors.  We  are  constrained  tu  con- 
clude from  this  etatua  of  the  record  that 
tbe  requirements  of  tbe  former  decision 
and  mandate  of  this  court  have  not  been 
compiled  with,  and  that  thesiUd  minors 
are  not  yet  properly  before  the  court. 
With  that  decision  we  are  fully  In  accord. 
It  pointed  out  with  sufficient  particularity 
what  was  necessary  to  be  done  in  order 
to  get  the  minors  properly  before  tbe 
court:  (I)  That  a  guardian  ad  litem 
abonld  be  appointed  by  the  eonrt  for  aiicb 
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minors:  (2)  that  sach  mlDora  ationld  be 
pentoDiilly  aerred  with  Bubpoena  in  the 
presPDce  (if  their  legal  soardian,  or  to  the 
preeence  of  such  person  who  bad  the  care 
and  cuBtudy  of  them;  and  (3)  that  racfa 
Koardlan  ad  Jtt?m  sboQld  be  served  with 
eabpceoa  in  the  caaee.  None  of  tbeee  req- 
nieltes  have  been  complied  with.  It  fol- 
lows that  all  the  proceedings  and  orders 
had  and  matle  in  the  cause  since  the  for- 
mer decision  of  this  court  la  the  premises 
mast  be  set  aside  and  reTersed,  with  di- 
rections to  supply  tbe  omlssfons  in  the 
proceedings  therein,  and  berelo  pointed 
out;  and  It  is  so  ordered. 

Malomb,  J.,  of  the  second  circuit,  sat  In 
the  place  of  Rakbt,  C.  J.,  who  was  dls- 
qnallfled. 

CoNOTBB  T.  Kcae. 
(Suprame  Oouit  ttf  J*torlda,  J&n.37,U02.) 
BnomiiT— Haps  as  Bvidskos. 

Where  the  land  in  oontrorersy  In  an  eject- 
ment  suit  is  located  adjacent  to  tbe  boundary  line 
between  two  counties,  the  louatlon  of  which 
boonctary  line  is  Involved  In  such  dtmbt,  uncer- 
taioty,  and  dispute  as  to  render  it  seriously  doubt* 
ful  as  to  which  of  said  two  counties  said  land 
belongs,  and  the  defendant  relies  entirely  upon 
a  tax-title  to  the  land,  acquired  in  one  of  suoh 
counties,  and  It  appears  tbat  the  land  was  as- 
sessed and  sold  for  the  same  year's  taxes  in  both 
coontiea,  and  the  pli^Dtiff  has  redeemed  from  the 
sale  in  one  of  theio,  but  not  from  tbe  sale  in  the 
connty  tbat  resulted  In  defendant's  tax-title, 
the  material  Issne,  under  these  circumstances, 
that  most  vitally  affects  the  validity  of  such  tax- 
title.  Is  the  true  locua  of  tbe  land.  In  the  trial 
of  this  isBUo  the  official  maps  of  the  county  in 
which  the  plaintiff  claimed  the  land  to  be,  and 
from  tbe  tax-saie  in  which  be  redeemed  them, 
are  entirely  proper  and  taighlv  pertinent  evidence 
to  throw  light  npon  the  leading  faut  In  iasue, — 
the  true  locus  of  such  land;  and  it  is  error  to  ex- 
clude such  maps  from  evidence,  wben  they  show 
the  land  to  be  part  of  the  county  in  wbioh  the 
tax  redemption  has  been  made. 
(SyUabiu  by  the  Court.) 

Appeal  from  circuit  coort,  Orange  coun- 
ty;  John  D.  Bboomb,  Judge- 

Ejectment  by  Simon  B.  Conover  aKsinst 
John  C.  Boss.  Verdict  aud  Judgment  for 
defendant.  New  trial  dented.  Plalntllf 
appeals.  Beraved. 

Chai^eti  Sw»yne,ior  appellant.  MavbtiB 
«ft  Bogm,  for  appellee. 

Taylor,  J.  Simon  B.ConOTer.  as  plain- 
tin  In  tbe  court  below,  on  the  SOtb  day 
ol  January,  A.  D.  1886,  Instituted  bis  ac- 
tion of  ejectment  in  tbe  circuit  coort  of  Or< 
ange  county,  In  the  seventh  Judicial  circuit, 
against  the  appellee,  John  C.  Buss,  to  try 
the  title  to,  and  recover  the  possession  of, 
tbe  following  described  lands:  LiOts  1,  2, 
3,  and  4  of  section  12,  township  20  S..  uf 
range  26  £.  To  the  declaration  the  de- 
fendant pleaded  the  general  issue.  The 
cause  was  tried  before  a  jury  in  Orange 
county  on  the  ISth  of  Jane,  1887,  and  re- 
sulted In  a  verdict  for  the  defendant,  Boss. 
The  plaintiff  moved  for  a  new  trial  upon 
divers  grounds,  which  being  denied.  Judg- 
ment was  entered  for  the  defendant,  and 
from  this  Jodgment  the  plaintiff,  Conover, 
appeals  to  this  court.  From  the  conclu- 
sions we  have  reached,  after  a  careful  cou- 
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slderatlon  of  the  case,  some  discussion  of 
the  evidence   becomes  necessary.  Tbe 

Elatntlff,  to  prove  tbe  Issues  on  his  bebalf, 
itrodnced  a  deed  to  himself  as  grantee, 
made  by  the  board  of  trustees  of  the 
internal  Improvement  fund  of  Florida, 
dated  the  28d  of  February,  A.  D.  1869,  In 
which  deed  the  said  lands  are  described 
as  "lying  and  being  In  Snmter  county, 
Fla.,**  which  deed,  as  appears  from  tbe  In- 
dorsements thereon,  was  duly  recorded  in 
the  Sumter  county  records  on  the.23d  of 
May.  1871.  The  plaintiff  then  .offered  In 
evidence  a  certified  transcript  from  the  as- 
sessment rolls  ot  Sumter  connty,  showing 
that  the  lands  la  question  were  assessed 
for  taxes  in  Sumter  county  for  the  years 
1878,  1883, 1884.  183S,  1886,  and  1887,  aceom- 
panted  by  a  certified  copy  ol  a  portion  of 
tbe  map  of  Einrntw  county  used  and  rec- 
ognized by  the  ofileials  of  that  county, 
tbat  Included  the  lands  in  qucHtlon,  and 
other  adjacent  lauds  along  and  near  the 
eupponed  boundary  line  between  tbe  coun- 
ties of  Sumter  and  Orange,  for  the  parpoae 
of  showing  that  said  land  lay  In  Ha  niter 
connty  at  tbat  time.  This  certlBed  tran- 
script ot  records  and  map  of  Somter  coun- 
ty were  ruled  oat  by  the  court,  whlcb  rul- 
ing we  think  waa  erroneous.  From  the 
farther  developments  at  the  trial  It  became 
evident  tbat  the  defendant.  Buss,  claimed 
the  land  solely  under  a  tax-deed  acquired 
from  the  officers  of  Orange  county.  In  pur- 
suance of  an  alleged  assessment  and  sale 
of  the  land  for  taxes  tor  the  year  1877  in 
Orange  county;  and  It  was  further  devel- 
oped tbat  the  same  land  waa  assessed  for 
taxes  for  that  year  (1877)  In  Sumter  coun- 
ty, and  Bold  to  the  state  for  such  taxes  in 
Snmter  coQuty,  and  that  Conover.  the 
plaintiff,  redeemed  the  same  from  the 
state,  and  paid  the  taxes  for  the  year  1877 
that  had  been  assessed  thereon  In  Sumter 
county.  The  relative  rights  ot  the  parties 
plaintiff  and  defendant  dei>ended  then.  In 

f;reat  measure,  upon  tbe  solution  of  tbe 
act  as  to  whether  these  lands.  In  the  year 
1877,  formed  a  part  of  the  territory  of 
Sumter  or  tbat  ot  Orange  county.  If  the 
land  at  that  time  formed  a  part  of  the 
territory  ot  Sumter  county,  then  it  fol- 
lows, as  a  matter  of  course,  tbat  the  as- 
sessment and  sale  thereof  for  the  taxes  ot 
that  year  In  Orange  county  were  a  nulli- 
ty, and  that  Boss  acquired  no  title  what- 
ever by  his  tax-deed  made  in  Orange  coun- 
ty. For  this  reason  It  became  highly  im- 
portant at  the  trial  to  establish  the  fact 
clearly  as  .to  wblcb  of  tbe  two  said  conn- 
ties  this  luid  belonged  in  1877 ;  and  as  tbe 
land  waa  located  quite  near  to  or  upon 
the  boundary  line  between  the  two,  and 
aa  the  exact  location  of  that  boundary 
line  was  enveloped  in  much  obscurity,  un- 
certainty, doubt,  and  dispute,  both  coun- 
ties continuing,  after  the  year  1877,  to  as- 
sess this  laud  as  part  of  their  respective 
territory,  we  think  tbat  the  maps  of  Sum- 
ter county,  ottered  In  evidence  by  the  plain- 
tiff and  ruled  out  by  the  court,  became 
not  only  competent,  but  entirely  proper 
aud  highly  pertinent,  evidence  In  tbe  cauile, 
as  throwing  light  upon  the  leading  fact  In 
lasue,— the  proper  lucaa  of  the  land.  Tate 
V.  Gray's  Lessee,  I  Swan,  78;  Carmichael 
r.  Trustees,  «  How.  (Miss.)  84;  McClln- 
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touk  r.  Rogera,  11  HI.  279 ;  Steele's  Heirs  v. 
Taylor.  8  A.  K.  Marsta.  225;  Brace  t.  Tay- 
lor. 2  J.  J.  Marsh.  160;  Alexander  v.  Live- 
ly. 6  T.  B.  Mod.  159;  Doe  t.  Hlldreth,  2 
Ind.  274;  Den  t.  Vaa  Honten,  22  N.  J. 
Law.  61.  We  think  the  rallnR  of  the  court 
excluding  these  maps  of  Snmter  nooDty 
wae  such  fatal  error,  and  of  each  damag- 
ing effect  apon  the  olaiDtlff's  rlghtb  Id  the 
premises,  that  It  w  cause  lor  reversal; 
and,  baTing  arrived  at  this  eonduslon, 
we  decun  It  unnecessary  to  notice  any  oth* 
er  qaeetlnna  presented. 

The  order  of  the  court  Is  that  the  jadfc- 
ment  of  the  court  below  Is  reversed,  and 
that  a  new  trial  be  granted. 

Malonb,  J.,  of  the  second  circuit,  sat  In 
the  place  of  Mr.  Justice  Mabbt»  who  was 
dlaqoallfled. 

(»  FU.  ttS) 

Clabk  et  At.  T.  Pope. 

iSu^frnna  Court  of  Florida.  Feb.  9, 1899. ) 

ArroBiraTS*  Fbb^-Vbbdict— Wbiobt  op  Eti< 

DBNOB— Oftbb  or  Rettlkmkht— ErFEOr. 

1.  Where  there  is  a  conflict  between  the  evl- 
denoe  introaaoed  h;  the  plaintiff  and  that  offered 
by  the  defendant,  the  settlement  of  the  gaestlon 
belongs  to  tbe  proriace  of  the  Jury:  and,  under 
a  well'Settled  role  on  this  subject,  the  appellate 
court  w511  not  disturb  the  verdlot  of  the  Jury, 

9.  Wblle  it  is  tme  that  a  verdict  of  a  Jury, 
unsupported  byerldenoe,  or  against  the  evidence, 
will  not  be  snstatned.  yet  a  verdict  cannot  be 
set  aside  on  tbe  ground  that  it  Is  excessive,  and 
not  Justified  by  the  evidence,  where  a  witness, 
who  is  uncontradicted,  testifies  for  plaintiff  that 
the  amount  due  from  defendant  Is  larger  than 
the  amount  of  tbe  verdict  rendered. 

8.  Ad  offer  of  settlement  made  by  plaintiff, 
but  not  accepted  by  defendant.  Is  not  binding  on 
either  party,  and  it  is  inonmbent  on  plaintlfl, 
after  such  offer,  to  eetablisb  by  evidence  the 
amount  of  bis  demand  against  the  defendant. 
(Si/UabiM  by  the  CamrL) 

Error  to  drrnlt  coort,  Daval  county ; 
Jahbb  M.  Baker,  Judge. 

Salt  by  Frank  W.  Pope  against  CSark  & 
Loftns  to  recover  for  services  as  an  at- 
torney at  law.  Verdict  and  Judgment  for 
plaltttlK.  New  trial  denied.  Defendants 
bring  error.  Affirmed. 

K.  B.  Arcblbald,  for  plnlntltte  In  error. 
Joba  E.  H&rtiidge,  tor  defendant  In  error. 

Mabrt,  J.  Tbe  deTeodant  In  error  com- 
menced a  suit  In  September,  A.  D.  1887.  in 
the  circuit  court  lor  Duval  county,  against 
plaintiff  In  error,  to  recover  tbe  sum  of 
91,005,  alleged  to  be  due  for  services  ren- 
dered as  an  attorney  at  law.  The  mate* 
rial  averments  of  the  declaration  aro  as 
follows:  "For thattheeaid defendants  are 
Indebted  to  plaintiff  in  the  sum  of  one 
thonaand  and  five  dollars,  for  money  pay- 
able by  defendants  to  plaintiff,  for  legal 
services  as  an  attorney  at  law,  done  and 
rendered  by  plaintlfl  for  defendants  at 
their  request." 

"And  In  a  like  sam  lor  work  done  In  and 
material  provided  by  plaintlfl  for  defend- 
ants, at  tbelr  request.  * 

"And  in  like  sum  for  money  received  by 
defendants  for  the  nee  of  tbe  plaintiffs. " 

"  And  in  like  sum  for  money  found  to  be 
dne  from  defendants  to  plaintiff  on  an  ac- 
count  stated  between  tbem. "  And  In  con- 
sideration ol  tbe  premlsea  said  defendants 
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promised  topaysald  several  snms  of  mon- 
ey to  the  plaintiff  on  request,  yet  they 
have  disregarded  their  said  promises,  and 
have  not  paid  tbe  same  or  any  part  there- 
of, to  plain  tllTa  damage  f  1.800.  A  bill  of 
particulars  for  91.0051s  attached  to  the 
declaration.  Tu  all  the  counts  of  the  dec- 
laration defendants  pleaded  that  they 
"never  were  Indebted  as  alleged,"  and 
Issue  was  Joined  thereon.  The  canse  was 
tried  in  said  court  Id  May,  A.  D.  IBSS,  and 
a  verdict  for  $780renderedlnfavoror plain- 
tiff. Defendants  below  made  a  motion  for 
a  new  trial,  assigning  three  grounds,  vis.: 
First,  the  "verdict  had  no  baafa  In  the  ev- 
idence to  rest  upon,  and  waa  contrary 
thereto;**  second/,  said  **  verdict  was  con- 
trary to  tbe  law  and  the  charge  of  the 
conrt;"  and,  tbtrd^  "said  verdict  was  ex- 
cessive, and  was  not  Jnstlfled  by  thjs  evi- 
dence." This  motion  was  overmled.  and 
defendants  brought  the  case  here  apon 
writ  of  error. 

Tbe  only  questions  presented  for  our  re- 
view are  those  contained  In  tbe  motion 
for  a  new  trial,  made  In  the  drcnlt  court. 
Tbe  testimony  Introdneed  on  the  trial, 
and  the  Instructions  of  the  court  to  the 
]nry,  are  before  ns  by  bill  nf  exceptions ; 
but  no  objections  were  made  to  any  part 
of  the  evidence,  nor  were  any  exceptions 
taken  to  any  part  of  the  Instructions  to 
the  Jury. 

The  plaintiff  In  error  testlfled  as  a  wit- 
ness Id  his  behalf  that  he  waa  a  practicing 
lawyer,  and  that  In  Jnly.  1887,  Mr.  Clark, 
nf  tbe  firm  of  Clark  &  Loftas,  defendants, 
came  Into  his  office  In  Jackson  vIMe.  Fla., 
with  Insurance  policies  aggregating  In 
amount  fl5.000,  and  said  the  Insurance 
companies  that  Issued  the  policies  refused 
to  pay  more  than  nine  or  ten  thousand 
dollars  on  a  loss  by  Are  a  short  time  pre- 
vious. That  Clark  made  a  sta  temen  t  of  the 
matter  to  witness,  and  wanted  bis  coun- 
sel. Witness  advised  dark  not  to  settle 
for  such  sum,  as  the  policies  could  be  col- 
lected. That,  after  advising  with  witness 
as  a  lawyer,  Clark  placed  tbe  claims 
against  the  Inanranee  companies  In  bis 
hands,  as  an  attorney,  tor  collection. 
That  wltnesa  proceeded  to  prepare  proofh 
of  loss,  which  were  very  voluminous,  and 
It  took  about  a  week's  work  for  himaelt 
and  clerk  to  furnish  eaoh  company  with 
proof  of  loss,  and  copy  for  defendants. 
Tbat  thlslnvolved  many  visits  to  the  place 
ot  business  of  defendnnts,  and  an  exami- 
nation of  their  firm  books.  When  proofs 
were  made  in  proper  form  they  were  sent 
by  mall  to  the  Insurance  companln  by 
witness,  with  a  demand  tor  payment. 
This  wue  written  In  the  name  of  dofend- 
ants,  as  requested  by  Clark.  That  soon 
after  the  proofs  were  forwarded  to  the 
companies  the  adjusters  returned  to  Jack- 
sonville, and  Mr.  Clark  camn  to  the  office 
of  witness,  and  informed  him  that  they 
had  offered  fl3,(K)0  as  a  settlnnent,  and 
asked  witness'  advice  about  It.  Witness 
advised  that  tbe  claims  were  {food  for 
916,000.  Clark  said  bethought  he  had  bet- 
ter take  It,  as  different  parties  were  suing 
him,  and  It  would  Injure  his  credit;  and 
tbat  913.000  would  be  bettv  for  blm  now 
than  915,000  In  tbe  fntnre.  Witneaa  told 
him  ttaat^ln  view  of  tbe  case,  ho  conld 
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take  the  9^8,000  If  he  wished,  bat  that 
915,000  could  be  collected;  and  tbereiipua 
Uark  decided  to  take  the  918,000,  and 
asked  for  the  pollcleR,  aad  witneM'  clerk 
veot  to  the  safe,  i^ot  them  ont,  and  nave 
them  to  blm,  not  aQSpectIng  that  Clark  In- 
tended to  play  any  trick ;  and,  anpposing; 
be  would  pay  witneefl*  fee  when  the  mon- 
ey was  collected,  the  pollclea  were  handed 
to  Clark.  When  Clark  first  came  to  con- 
sult with  witneea,  he  asked  what  be  was 
to  be  charged.  Witness  told  him  that 
the  nsual  charge  waa  10  per  cent.,  bnt,  as 
this  claim  was  for  a  lar^  amount,  be 
would  not  charge  so  mncfa.  Wltnesa  did 
not  say  what  the  charge  would  he,  be- 
cause he  did  not  know  bow  much  work 
wan  involved  in  It.  Clark  paid  witness 
960  on  account  after  adjusters  had  settled 
with  him.  He  asked  witness  what  his 
charge  was,  and  witness  tuld  him  that  be 
would  take  9650.  Witness  then  oII«red  to 
take  9B60  because  he  wished  to  be  very 
reasonable,  having  done  some  biislnens 
before  for  defendants,  and  thinking  It 
woald  be  paid  wl  tbout  any  trouble.  When 
Clark  flrsl  conauUed  witness  he  dald  the 
iDsaranceeompaDlea  bad  offered  between 
nine  and  ten  thousand  dollars ;  that  tbey 
demanded  a  reduction  of  20  per  cent.,  or 
98,000, for  deterioration  of  furniture,  91.000 
for  property  stolen  the  nigbt  of  the  fire, 
and  over  91,000  for  property  saved.  Alter 
advising  with  witness  fully  about  it,  Clark 
decided  not  to  take  It,  aoci  pat  the  poli- 
cies In  witness'  bands  tor  collection. 
When  proofs  were  sent  to  companies  by 
dae  coarse,  the  adjusters  returned  to  Jack- 
sonville, and  offered  918,000.  The  entire 
mutter  was  conducted  through  witness, 
and  on  his  advice. 

Columbus  B.  Smith  testified  on  behalf  of 
plaintiff  that  be  was  present  when  Mr- 
Clark  came  to  see  Mr,  Pope  In  reference  to 
the  Insaranceclalms;  that  he  heard  Mr. 
Clark  speak  to  Mr.  Pope  Id  rel^rence  to  his 
charges,  and  also  heard  Mr.  Pope  say  the 
r^alar  charge  was  10  per  cent.,  but  be 
wuald  not  charge  Mr.  Clark  tbat  much. 
Mr.  Clark  came  to  the  office  a  number  of 
times.  Witness  was  about  a  week  type- 
writing the  proofs,  as  they  were  very  volu- 
mlnona.  Witness  was  In  the  office  when 
Mr.  Clark  came,  after  the  proofs  had  been 
sent  off  and  payment  demanded.  Mr. 
Clark  said  the  adjusters  bad  returned,  and 
offered  918,000.  Witness  was  not  right 
dose  to  tbem,  bnt  not  far  off;  did  not 
hear  all  of  the  conversation  between  tbem, 
but  heard  what  waa  atated.  Mr.  Pope 
asked  witness  to  onloek  tbe  safe,  and  get 
the  policies  lor  Mr.  Clark,  which  be  did, 
and  handed  them  to  him. 

A.  W.  Cockrell,  a  witness  for  plaintiff, 
testified  that  he  wus  an  attorney  at  law, 
and  that.  In  his  opinion,  10  per  cent,  of 
tbe  Bum  recovered  Is  a  proper  lee  to  charge 
for  the  services  rendered  by  the  plalotlff: 
that  10  per  cent,  of  the  amonnt  ooDected 
Is  a  Just  and  reasonable  fe«.  Wltnesa 
does  not  mean  10  per  cent,  ol  the  amount 
in  excess  of  910,000,  bat  10  per  cent,  of 
918.000. 

Edward  F.  Gark  testified,  on  behalf  of 
the  defendants,  that  he  was  one  of  tbe  de- 
fendnnts,  and  In  the  latter  part  of  June, 
1887,  the  firm  of  Qark  &  Luftus  lost  their 
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stock  of  furniture  by  fire.  That  said  fur- 
niture waa  Insured  for  9^6>000>  ^nd  tbe 
adjusters  of  the  insurance  companies, 
upon  investigation,  offered  to  settle  for 
910,000,  but  he  refused  to  settle  for  tbat 
amonnt,  and  It  became  neceeeary  to  make 
np  proofs  of  loss  Tbat  be  went  to  Mr. 
Pope  with  the  Insurance  policies,  and 
said  to  him  that  the  companies  had 
offered  to  pay  91(t,000,  but  he  would  not 
accept  tbat  In  settlement.  He  then  told 
Mr.  Pope  that  be  wanted  proofa  of  Ices 
prepared,  to  present  to  tbe  Insarance  com- 
panies. That  witness  did  not  put  the 
claims  In  Mr.  Pope's  bands  tor  collection. 
Tbelnaurancecompunies  had  not  positive- 
ly refused  to  pay  then,  but  had  simply 
made  the  offer  of  910.U00.  That  witness  did 
not  ask  Mr,  Pope  to  do  anything  more 
than  prepare  the  proofs  and  send  tbem  in 
to  tbe  Insnrance  companies;  and  that  he 
did  not  employ  Pope  as  a  lawyer,  to  col- 
lect the  amount  due,  but  simply  asaclerk, 
to  make  out  the  proofs.  That  he  asked 
Mr.  Pope  what  he  would  charge,  bnt  be 
would  not  tell.  He  simply  n-plicd  that 
tbey  would  notquarrel  about  tbe  charges. 
Pope  did  not  tell  witness  tbat  tbe  osaal 
rate  was  10  percent.,  bnt  that  be  would 
not  charge  witness  tbat  mnch.  Witnen 
asked  repeatedly  what  would  Mr.  Pope's 
fee  be,  and  he  replied  in  tbe  same  manner, 
— that  he  did  not  know,  but  they  would 
not  quarrel  about  tees.  When  witness  re- 
fased  to  accept  the  offer  of  the  insurance 
companies,  tbe  agents  said  that  proofs  of 
loss  would  have  to  be  made  up;  and,  aft- 
er the  proofs  were  forwarded,  the  com- 
panies settled  at  9li^>000.  Witness  went 
to  Mr.  Pope's  office  to  get  the  policies, 
and  saw  tbem  scattered  over  tbe  desk. 
Witness  got  the  policies,  and  tbe  adjusters 
paid  blm  913.000.  After  this.  Mr.  Pope 
called  on  witness  (or  960,  which  was  paid 
blm.  About  two  weeks  later  he  called 
again,  and  asked  for  9100,  and  witness 
asked  him  what  be  was  going  to  charge 
defendants.  Pope  said  he  was  entitled  to 
a  commission  of  5  per  cent,  for  collecting 
the  money,  which  would  make  9650,  and 
witness  said  It  was  not  fair;  that  the 
claims  bad  not  been  placed  in  Pope's 
hands  for  collection,  bnt  only  to  make  ap 
the  proofs  of  loss. 

In  rebuttal,  plaintiff  testified  that  It 
was  untrue,  as  testified  to  by  Mr.  Clark, 
that  be  did  not  put  the  policies  Id  wit- 
ness' hands  for  collection,  but  simply  to 
make  proofs;  tbat  Clark  put  tbem  with 
plaintiff,  as  a  lawyer,  tor  collection.  The 
proofs  were  made  out  by  plaintiff,  as  the 
Initial  steps  in  tbe  collection,  and  not  at 
the  request  of  Mr.  Clark  to  make  ont 
proofs.  He  did  not  ask  plaintiff  to  make 
proofs,  but  placed  tbe  claims  In  his  bands 
for  collection ;  and  the  proofs  were  made 
ont  because,  after  the  refusal  of  the  com- 
panies to  pay.  tbat  was  the  Orst  step  to 
take.  It  Is  vntrae,  as  stated  by  Clark, 
tbat  plaintiff  «d  noli  tell  him  that  the 
neual  rate  was  10  per  cent.,  bat  that  plain- 
tiff wonld  not  charge  blm  that  much. 
Plaintiff  did  so  tell  him.  It  Is  untrue,  as 
stated  by  Clark,  tbat  when  be  came  to  get 
the  policies  be  found  tbem  scattered  over 
the  drak.  They  were  In  plaintiff's  sate, 
and  plaintiff's  clerk  took  thorn  out  ol  the 
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safe,  at  plalntltTs  direction,  and  banded 
them  to  Clark.  Columbns  B.  Smith  fur- 
ther testified  that  he  heard  Mr.  Pope  tell 
Mr.  Clark  that  the  osuul  rate  waB  10  per 
cent.,  but  that  he  would  not  charge  talm 
that  much ;  that  when  Mr.  Clark  came  (or 
the  poltcies  they  were  not  scattered  over 
the  desk,  but  were  In  the  safe,  from  whicta 
witness  took  ttaem,  by  the  direction  of 
Mr.  Pope,  and  banded  them  to  Mr.  Clark. 

The  above  Is  a  full  statement  of  tbe  evi- 
dence. There  Is  a  square  Issue  between 
plaintiff  and  defendants  as  to  whether  or 
not  the  Insurance  i-lalms  were  placed  In 
the  hands  of  the  former  as  an  attorney  at 
law  for  cullectlon.  Tbe  settlement  of  this 
question  belongs  to  the  province  of  the 
Jury,  and,  under  the  well-aettled  role  on 
this  subject,  tbe  appellate  court  will  not 
disturb  their  verdict.  Wflson  v.  Dibble. 
14  Fla.  47;  Schnltx  v.  Insurance  Co.,  Id. 
78;  Nickels  v.  Mooring,  16  Fla.  76;  Coker 
V.  Merrltt,  Id.  416;  Mayo  v.  Hynote,  Id, 
678. 

Counsel  (or  plaintiffs  In  error  concedes 
that  tbe  verdict  cannot  be  set  aside  ou 
this  ground,  bat  he  contends  that  tbe  ver- 
dict Is  excessive,  and  there  Is  no  evidence 
to  sustain  the  finding  o(  tbe  Jnry  to  tbe 
extent  they  have  gone.  Tbe  process  o( 
reasoning  by  which  he  arrives  at  this  con- 
clusion Is  this:  that  tbe  plaintiff,  accord- 
ing to  his  own  showing,  has  done  nothing 
but  prepare  prooTs  of  loss,  and  sabmtt 
same  to  the  insurance  companies;  and  In 
consequence  of  this  work  tbe  said  com- 
panies paid  $}t,000  more  than  they  had 
previously  offered.  Hence  it  Is  contended 
that  the  plaintiff  cannot  recover  compen- 
sation for  anything  except  the  93.000.  It 
is  unquestionably  true  that  a  verdict  of  a 
Jury,  unwarranted  by  the  evidence,  and 
directly  against  it,  will  not  be  sustained. 
Suhulti  V.  Insurance  Co.,  14  Fla.  78;  Al- 
vurd  V.  Little,  16  Fla.  158;  WIlsou  v. 
Marks.  IK  Fla.  822;  Railway  Co.  v.  Rob- 
erts, 22  Fla.  824;  Miller  v.  White,  23  Fla. 
801.  2  South.  Rep.  614.  The  testimony, 
however,  submitted  to  the  Jory.  must  we 
look  to  In  determining  whether  or  not  the 
verdict  must  be  snstalned.  In  the  record 
before  uh.  A.  W.  Cockrell  testifies  that  he 
Is  an  attorney  at  law,  and  that  10  per 
cent.,  not  ou  the  amount  In  excess  of 
910.000,  but  on  913,000.  tbe  amount  collect- 
ed. Is  a  Just  and  reasonable  fee  fur  tbe 
services  rendered  by  the  plaintiff.  Defend- 
ants introduced  no  evlience  in  opposition 
to  this  TCHtimony  as  to  what  was  a  rea- 
sonable tee  to  allow  the  plaintiff.  Tbe 
verdict  Is  not  for  as  much  as  the  witness 
testified  the  plaintiff  was  entitled  to,  and 
bence  It  cannot  be  said  that  the  verdict  is 
unsupported  by  evidence.  It  is  conceded 
that  the  verdict  cannot  be  dlsturbe<l  as 
against  the  weight  of  the  evidence. 
Young  T.  Wliltney.  18  Fla.  54.  This  being 
tbe  case,  we  are  unable  to  disregard  the 
evldenee  of  the  only  witness  as  to  the 
value  o(  the  services  rendered.  The  evi- 
dence sfaowH  that  the  plaintiff,  Frank  W. 
Pope,  offered  to  take  9660  (or  bis  services 
rendered  tbe  defendants,  but  this  was  not 
accepted ;  and  he  says  be  "offered  then  to 
teke  9^^(  because  be  wished  to  be  very 
reasonable,  having  done  somebnsiuesB  for 
detendanta  before,  and  tblnklnfcof  course. 


It  would  be  paid  without  any  trouble." 
This  offer  did  not  bind  either  party,  and. 
in  tbe  absence  of  any  agreement  as  to  tbe 
amouut  to  be  paid  tor  the  services,  It  was 
Incumbent  upon  tbe  plaintiff  to  establish 
by  evidence  what  was  a  reasonable  tee  for 
bis  services.  The  testimony  of  tbe  wit- 
ness Is  that  plaintiff  Is  entitled  to  10  per 
cent,  on  918.000,  and  defendants  have  not 
controverted  this  testimony. 

On  the  record  before  us  we  see  no 
ground  tor  disturbing  tbe  Judgment  of  the 
circttltcourt.and  it  Is  therefore  affirmed. 


(v  na.  am 

MCSWAIN  V.  HOWELU 

(Supreme  Court  of  Florida.   Feb.  9, 1899.) 

Apfbu. — Objeotionb  not  Raised  Below — Vsa. 
nior— Wbisht  or  Bvidbhos. 

1.  Where  noexoeptions  are  takcD  in  the  trial 
oonrt  to  the  charge  of  the  court,  either  lo  a  mo- 
tion  for  a  new  trial  or  ottierwise,  it  is  too  late  to 
raise  such  objecticma  for  the  first  time  In  the  ap- 
pellate court. 

a.  Whea  no  objeotlon  is  made  to  the  inttlH 
duotion  of  testimony  on  the  trial  of  a  oanse,  the 
rule  is  that  such  testimony  is  oonsldered  as  re- 
ceived by  oonseot,  and  no  objection  can  be  orged 
on  appeal  that  was  not  made  la  the  tritti  court, 
except  as  to  its  sufBciency. 

8.  A  mererecttal  of  a  ground  for  a  newtrial, 
based  ap(m  oiatters  in  pais,  in  a  motion,  Is  no 
evidence  tliat  the  matters  so  recited  are  true. 

4.  A  verdict  of  a  Jury  will  not  be  set  aside 
as  against  tbe  weight  of  the  evidence,  unless  it 
appears  to  be  80  palpably  against  tbe  evlrlenoe. 
or  against  snob  a  very  strong  {BKpcmderance  ca 
evldenoe,  that  great  liyiistice  seems  to  liave  tweo 
done,  leading  to  the  conclusion  that  tbe  verdict 
was  the  result  of  prejudice,  ezoltement,  or  other 
Improper  infloences  operating  npon  the  minds  of 
the  Jurors. 
{SvOdbm  hv  the  Court) 

Appeal  from  circuit  court.  Walton  coun- 
ty; Jambs  F.  McClbllan,  Judge. 

Action  by  C.  E.  Howell  against  G.  D. 
McSwaln  for  a  breach  <A  contract.  Ter* 
diet  and  Judgment  for  plaintiff.  New  trial 
denied.  Defendant  appeals.  Affirmed. 

Daolel  CampbelU  for  appellant.  i>.  L, 
ileKeDDOBt  for  appdlee. 

Mabrt,  J.  This  la  an  action  at  law  in- 
stltuted  In  tbe  circuit  court  for  Walton 
county.  In  tbe  first  Judicial  circuit  of  Flor- 
ida. C.  E.  Howell,  appellee,  was  plaintiff, 
and  G.  D.  Mc8waln,  appellant,  was  de- 
fendant, In  the  circuit  court. 

In  a  special  count  In  the  declaration  It 
Is.  In  substance,  alleged  that  on  or  vbout 
tbe  1st  day  of  February,  A.  1>.  1tf87.  plain- 
tiff  and  defendant  entered  Into  a  contract 
whereby  tbe  plaintiff  was  to  bnild  for  de 
fendant  a  bouse  In  the  town  of  De  Funlak 
Springs,  for  a  house  and  lot  In  said  town, 
tbe  property  of  defendant,  and  estimated 
by  plaintiff  to  be  worth  9I.20Q;  that  it 
was  understood  and  agreed,  by  and  be- 
tween both  parties,  that  the  defendant 
would  make  plaintiff  a  deed  to  said  bonne 
and  lot  at  any  time  when  called  on  (or 
that  purpose,  as  plaintiff  might  deaire  It 
to  raise  money  to  complete  said  house  to 
be  couBtracted  for  defendant,  and  also  to 
enable  plaintiff  to  carry  on  bis  bnainess  as 
contractor  and  carpenter;  that  soon  after 
tbe  making  of  said  contract  plaintiff  be- 
gan work  on  said  house,  agreed  to  be 
built,  and  called  upon  defendant  several 
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times  Willie  Raid  bouse  was  In  proxress  of 
cuDBtrnctlun,  lor  the  deed  to  eald  bouse 
and  lot  SKreed  to  be  executed,  and  tbat 
delendant,  after  promlBlng  to  execute  said 
deed  boou.  under  variouB  pretexts  put 
plaintiff  off  until  Just  before  said  houBe 
was  completed,  and  then  abnolutely  re- 
fuBed  to  execute  said  deed;  tbat  plaintiff 
completed  said  bouse  according  to  con- 
tract, and  d^endant  accepted  and  re- 
eel  Ted  It,  and  It  was  worth  91,200;  that 
defendant  failed  tn  make  the  said  deed  to 
said  house  and  lot  tor  pialntlff.or  pay  him 
anything  for  the  said  building  so  eon- 
BtruRted  aod  accepted,  though  often  re- 
queBted  bo  to  do,  and  which  baa  dumaged 
plaintiff  111  the  sum  of  at  loant  9300  In  addi- 
tion to  the  value  of  said  building,  by  pre* 
venting  blm  from  taking  other  contracts. 
Injuring  bis  credit,  ana  inrulving  blm  la 
lawsuits,  with  heavy  costs  and  attorney's 
fees. 

There  are  other  counts  in  the  declara- 
tion. One  is  for  fl.240.65  for  furnishing 
material  and  building  a  bouse  for  defendant 
at  bis  request,  and  the  common  cooots  for 
like  sum  of  money  lent  by  plaintiff  to  de- 
fendant at  his  request,  and  for  like  sum 

Said  by  plaintiff  for  use  of  defendant  at 
is  request,  and  for  like  sum  of  money 
found  to  be  due  from  defendant  to  plain- 
tiff on  an  account  stated  between  them. 

A  demurrer  to  that  portion  of  the  dec- 
laration which  claims  damages  for  refasat 
to  execute  deed  to  house  and  lot,  inter- 
posed by  defendant  below,  was  sustained 
by  the  trial  court.  ISBoe  was  Joined  upon 
three  pleas  of  defendant,  and  the  cause 
snbinltted  to  a  Jury  for  hearing.  The  first 
plea— which  1b  to  the  common  counts— Ib 
that  defendant  was  never  Indebted  to 
nlalatlfl  as  alleged  in  the  declaration. 
The  second  plea,  also  directed  to  the  com- 
mon counts,  Is  that  plaintiff,  at  the  com- 
menci'ment  of  said  suit,  was,  and  still  Is, 
Indebted  to  dMendant  tn  the  sura  of  9138.- 
75,  with  interest,  which  sum  defendant  Is 
willing  to  set  off  against  plaintiff's  claim. 
The  third  plea,  directed  to  the  special 
count.  Is  that  plaintiff  agreed  to  build  for 
defendant  a  bouse  of  certain  dlmeusloDs 
tor  a  honse  owned  by  defendant,  sltnaced 
In  East  De  Funlak,  and  which  wqb  esti- 
mated to  be  worth  9800;  tbat  plaintiff 
agreed  to  furnish  all  material  and  do  the 
work  In  a  workman-like  manner,  and  de- 
liver the  house  to  defendant  free  from  all 
liens  of  carpenters  or  material-men,  and 
tbat  defendant  would  then  deliver  to 
pliilntfff  B  deed  to  said  honse  and  lot  In 
fiast  De  Funlak ;  that  plaintiff  wpnt  Into 
possession  of  said  house  In  East  De  Funl- 
ak, mnd  occnpled  the  Bame,  and  when  nut 
In  the  occupancy  thereof  leased  It  tooth- 
ers; that  before  plaintiff  had  made  much 
progress  on  said  house  he  desired  a  deed 
executed  for  the  building  In  East  De  Fu- 
nlak, but  defendant  did  not  execute  said 
deed,  as  It  was  not  agreed  by  defendant 
to  execute  deed  until  the  aald  house  was 
completed;  that  plaintiff  aald  he  was  un- 
able to  carry  out  his  contract  uniesH  he 
could  raise  money,  and  defendant  then 
Indorsed  tor  plaintiff,  and  he  roctflved  9425 
thereon;  and  that  after  the  honse  was 
considered  completed  by  plaintiff,  and  be- 
fore the  commencement  of  this  suit,  de- 


fendant exeented  and  tendered  k  deed  to 
plaintiff  for  the  house  and  lot  as  agreed 
upon,  and  that  be  was  always  ready  and 
willing  to  execute  said  deed  after  the  said 
houBe  was  completed.  Upon  these  plpas 
Issue  was  Joined,  and  the  Jury  to  whom 
tbf  cause  was  submitted  rendered  a  ver- 
dict In  favor  of  the  plaintiff  for  9842.6t^. 

A  motion  lor  a  new  trial  was  made  by 
defendant,  UcSwaln,  on  the  alleged 
grunndathat:  (1)  "Theverdlct  ofthelnry 
was  contrary  to  the  evidence;*  (2)  •'the 
verdict  of  the  Jury  Is  against  the  weight 
of  evidence;"  (3)  "  the  verdict  of  the  Jury 
is  unsupported  by  the  evidence;"  (4)  "the 
verdict  of  the  Juiy  Is  contrary  to  law;" 
(6)  "the  verdict  of  tbejury  Is  agalnat  the 
charge  of  the  court;"  (6)  "the  Jury  per- 
mittnd  the  bailiff  to  come  into  their  room 
during  their  deliberations,  and  was  asked 
something  In  reference  to  his  opinion 
about  the  case  then  under  consideration. " 
This  motion  was  overruled,  and  defend- 
ant appealed. 

Appellant,  McSwaln,  Msslgns  la  this 
court  the  following  as  errors:  (1)  The 
court  erred  In  admitting  evldenceto  prove 
the  value  of  the  house,  and  of  the  mate- 
rial need  In  building  the  house,  charged 
in  plaintiff's  bill  of  particulars  filed;  (2) 
the  court  erred  in  its  charge  to  the  Jury, 
In  substance,  that  the  plaintiff  could  re- 
cover In  this  action,  notwithstanding  the 
evidence  might  show  that  the  plaintiff  ac- 
cepted an  indoraement  by  the  defendant  to 
aid  In  building  the  house  after  defendant 
had  refused  a  deed  to  plaintiff;  (8)  the 
court  erred  In  refusing  to  set  aside  the  ver- 
dict, and  grant  a  new  trial ;  (4)  the  court 
errtfd  In  its  charge  to  the  Jury,  stating,  in 
sobstauce,  that  the  plaintiff  could  recover 
In  this  action,  tboDgh  the  Jury  «hould  be- 
lieve from  the  evidence  tbat  there  was  an 
express  contract  between  the  parties,  and 
that  the  bouse  and  lot  of  the  defendant  lu 
East  De  Funlak  was  the  consideration 
agreed  upon  by  the  parties  for  the  build- 
ing and  furnishing  material  of  the  house 
by  the  plain  tiff  for  the  defendant;  (5)  the 
court  erred  in  oTerruling  the  motion  of 
the  defendant  tor  a  new  trial. 

The  let,  3d,  and  4th  assignments  of  er- 
ror endeavor  to  raise  questions  which  we 
cannot  consider.  No  exception  whatever 
was  taken  to  the  charge  of  the  court,  or 
any  part  thereof,  either  In  the  motion  for 
new  trial  or  otherwisd,  and  It  Is  too  late 
to  raise  objections  to  the  charge  of  the 
trial  court  tor  the  first  time  In  the  appel- 
late court.  This  question  has  been  bo 
thoroughly  couBldered  In  recent  decisions 
of  this  court  that  we  deem  it  unnecessary 
to  go  over  the  authorities  again.  Par- 
ridb  V.  Railroad  Co.,  28  Fla. — ,9  Sontb. 
Rep.  696;  Richardson  v.  State,  28  Fla.  — , 
9  South.  Rep.  704;  PInson  v.  State,  28  Fla. 
— ,  9  South.  Rep.  706.  We  are  not  at  lib- 
erty to  disregard  the  rule  announced  in 
these  decisions.  It  does  not  appear  from 
the  bill  of  exceptions  before  us  that  auy 
objection  was  made  to  the  Introduction 
of  any  testimony  on  the  trial  of  this 
cause.  The  rule  on  this  subject  Is  that, 
where  no  objection  Is  made  to  the  intro- 
duction of  teetlniony.  It  is  considered  as 
received  by  consent,  and  no  objection  can 
be  uriged  here  tliat  was  not  taken  in  the 
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coDrt  beluTP,  except  aa  to  Its  snfflcleiicy. 
Tutea  T.  QaBan.l8  Fla.  751.  No  objection 
haY\ng  been  made  to  any  testlmoDj  in 
the  circuit  cuurt,  such  objections  cannot  be 
raised  here. 

Tbe  third  and  flltb  asaiKnmente  of  error 
are  the  same,  and  present  as  error  the 
overrnliDK  of  tbe  motion  for  a  new  trial. 
Tbe  vartoas  gronnds  of  the  motion  for  a 
new  trial  may  be  considered  under  two 
heads :  First,  that  tbe  Terdlct  nt  the  jury 
Is  Dnsnpported  by  the  evidence;  and,  sec- 
ond, that  the  Jury  permitted  the  bailiff  to 
come  Into  their  room  during  their  delib- 
erations, and  was  aslced  Romethln?  in  ref- 
erence to  his  opinion  about  the  case  then 
under  consideration.  Tbe  bill  of  excep- 
tions shows  that  tbe  motion  for  a  new 
trial  was  overroled,  but  It  Is  silent  as  to 
what  erldence,  If  any.  was  Introduced 
on  the  hearing  of  the  motion  to  sustain 
any  ground  thereof.  A  mere  recital  of  a 
ground  lor  a  new  trial,  based  upon  mat- 
ters In  palSy  in  a  motion,  is  no  evidence 
that  tbe  matters  so  recited  are  true.  See 
authorities  supra. 

We  find  copied  into  tbe  record  an  afflda- 
Tlt  made  by  one  J.  R.  Tucker,  who  sayn 
that  be  was  bailiff  of  the  Jury  In  the  case 
of  C  E.  Howell,  plaintiff,  v.  G.  D.  Mc- 
Swain.  detendaut.  and  that  "during  tbe 
deliberations  be  la  satisfied  the  Jury  asked 
him  something  in  reference  to  tbe  case 
then  under  consideration ;  the  exact 
words  or  language  be  does  not  now  re- 
member." We  do  not  concede  that  the 
statements  of  tbis  affidavit  are  sufflcieut 
to  authori2e  the  setting  aside  of  the  ver- 
dict, but.  If  we  were  to  admit  this  much, 
we  would  be  unable  to  refer  to  the  affida- 
vit in  passing  upon  the  ruling  of  the  mo- 
tion, for  the  reason  that  there  is  nothing 
to  show  us  that  It  was  used  in  evidence 
nn  tbe  hearing  of  said  motion  In  the  cir- 
cuit court.  In  reviewing  decisions  of  trial 
courts  based  upon  matters /n  pa/a,  a  bill 
of  exceptions,  or  something  tantamount 
thereto,  Is  necessary  In  order  to  bring 
such  matters  before  the  appellate  cunrt. 
Hellen  v.  Bteln  wender,  28  Fla.  — ,  10  So n  th. 
Jitep.  207.  Here  we  bave  no  such  evidence, 
and  hence  nothing  to  sustain  the  ground 
alleged  In  reference  to  the  bailiff  going 
into  the  Jnry-room. 

.  We  have  examined  the  evidence  certified 
to  uB  by  tbe  bill  of  exceptions,  and,  with- 
out going  into  a  dlscuseion  of  It  In  tbls 
opinion,  state  our  conclusion  that  there  Is 
no  error  in  the  action  of  the  eourt  In  over- 
ruling tbe  motion  tor  a  new  trial  on  the 
ground  that  the  verdict  Is  unsupported 
by  the  evidence.  In  Wilson  v.  Dibble,  14 
Fla.  47,  It  Is  saia :  "Where  a  verdict  is  so 
palpably  against  evidence,  or  against  such 
a  very  strong  preponderance  of  evidence, 
that  great  Injaatice  seems  tu  have  been 
done,  leading  to  the  conclusion  that  the 
verdict  was  the  result  of  prejudice  or  ex- 
citement or  other  Improper  Influences, 
there  should  be  no  hesitation  In  setting  it 
aside.**  Here  it  was  helU  that  a  new  trial 
should  not  be  granted  as  against  the 
weight  of  evidence,  unless  the  preponder- 
ance is  such  as  to  warrant  the  opinion 
that  tbe  verdict  was  produced  by  Improp- 
er luOuenees.  In  the  case  before  as  there 
is  a  coBfllot  between  the  evidence  pro- 


duced by  plaintiff  and  the  defendant,  and, 
under  the  riiles  on  this  subject  announced 
In  our  decision?,  we  are  unable  to  say 
that  tlie  verdict  was  nosupported  by  tbe 
evidence.  Nickels  v.  Mooring,  IR  Fla.  76: 
Scbults  V.  Insurance  Co.,  14  Fla.  7S. 

Tbe  Judgment  uf  tbe  circuit  court  la 
firmed. 


Statb  ez  re/.        or  Jacesontills  ▼. 
Jaoesontilia  8t.  K.  Go. 

(Supmns  Oiouft  of  morlcEa.   Feb.  %  180&) 

CoNTBOL  or  St&kbts— LxoisuTivs  Fovra— Ddbss 

BaILBOADS— COHPBNSATIOH  TO  AsuTmB — Bs- 
PAIU3— Obdiitakcb— Mamdamus. 

1.  The  dominant  control  ol  highways  and 
streets  is  vested  In  the  legislfttive  power  of  the 
state,  and,  by  virtue  of  l^slaUve  enactment, 
a  railroad,  operated  either  by  steam  or  animal 
power,  may  be  constmcted  aorosa  or  along  them 
without  the  consent  of  the  mnniclpat  antborlttes. 

a.  It  la  competent  for  tbe  I^slature  to  an 
thorlze  thscoQstruotion  of  a  street  railway,  oper 
ated  by  horse-power,  as  diatlneniished  from  one 
operated  by  stoam.  In  the  pnUlc  streets,  with- 
out providing  any  oompenaatlon  toabnttlnit  iKop- 
erty  holders  along  the  street  through  whloh  soch 
road  may  be  constnicted.  This  is  upon  the  theory 
that  suoh  roads  are  not  additional  oordena  apon 
the  soil  of  the  street,  bnt  are  legitimate  tiaea  of 
Uie  highway,  in  fartberaoce  of  tbe  purpoaea  for 
which  they  were  originally  dedicated. 

8.  It  Is  within  the  power  of  the  legislature 
to  delegate  to  municipal  corporations  tbe  right  ta 
license  or  permit  railroad  companies  to  lay  rail- 
road tracks  in  the  streets  la  snoh  manner  as  not 
to  divert  them  from  their  original  ases;  bat » 
difference  exists  between  the  power  of  a  monlol* 
pal  corporation  to  grant  a  oorporate  franchise 
and  the  right  to  permit  a  corporation  vested  with 
such  franchise  to  plaoe  railroad  traolES  in  the 
public  streets.  If  the  municipal  body  can  ever 
grant  a  corporate  franchise,  such  power  must  be 
expres^  conferred  by  the  leglslatiire. 

4.  The  authority  of  s  general  nature  to  ren- 
late  and  oontrol  Vb»  streets-  usually  granted  to- 
mnnicipal  bodies  is  generally  deemed  auffloieat 
to  clothe  the  munioipal  body  with  tlie  right  to 
grant  or  refuse,  ttc  otherwise  to  regulate,  the 
use  of  the,  streets  tag  street  railways  c^erated 
by  horse-power. 

6.  The  general  powers  conferred  upon  munic- 
ipal bodies  by  tbe  act  of  the  i^datnre.  chapter 
1688,  Laws  of  FlOTida,  as  amended  by  the  act  of 
1877,  c  8024,  to  regalata,  Improve,  alter,  extend, 
and  open  streets,  and  to  regulate  and  control  tbe 
ooostTootlon,  erading,  and  repairs  of  streets,  pave- 
ments, and  sidewalla,  Invested  snob  bodies  with, 
authority  to  Impose  by  ordinance  upon  street 
railways  operated  by  horses,  thereafter  to  be 
oonstructed,  the  duty  to  keep  tbe  portions  ol  tbe 
streets  between  the  tracln  of  said  railways  and 
two  feet  on  eaoh  side  In  as  good  repair  and  con- 
dition as  the  olty  keeps  the  balance  of  the  street,, 
and  of  even  grade  with  tbe  street. 

6.  ITnderan  ordinance  requiring  a  atreet-ndl- 
way  company  to  keep  the  portlous  of  streets  be- 
tween its  railway  tracks  and  two  feet  on  each  side 
thereof  in  aa  good  repair  and  condition  as  tl» 
city  keeps  ttie  balance  of  the  streets,  and  of  even 
f^ade  with  tbe  street,  it  Is  the  du^  of  s^ 
street-railway  company  not  only  to  keep  the 
space  between  its  tracks  and  two  feet  on  each 
side  of  even  grade  with  the  balanoeof  tbe  street, 
and  Is  as  good  repair  as  tbe  oi^  keeps  the  bal- 
ance of  the  street,  but  also  to  pave  the  portiona 
of  streets  between  Its  said  tracks  and  two  feet 
OB  each  side  thereof  when  the  dtypans  the  bal- 
ance of  the  streets. 

7.  Where  the  meaiiare  of  duty  imposed  by  or- 
dinance on  a  street-railway  oompany  la  to  keep- 
tbe  portions  of  streets  between  its  railway  tracks 
and  two  feet  on  each  side  In  as  good  repair  and 
oondlUon  OS  the  dty  keeps  the  Mlanoe  of  tte- 
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street,  if  thebnlanceof  thestreet  has  Id  fact  been 
paved  under  tbe  supervision  and  control  of  the 
cit;,  and  Is  kept  in  this  oondltion,  this  is  suffl- 
etm%  to  reqvlra  said  company  to  pave  under  said 
(ndlnance;  and  it  Is  immaterial  that  these  may 
have  bera  iiregnlailtv  in  tbe  nrooedure,  or  a 
departure  from  prescribed  methods  for  pncoring 
the  pavement  of  streets. 

8.  To  pave  a  street  Is  not  necessarily  to 
change  Its  grade,  as  a  paring  may  be  d<Hie  in  any 
way  that  will  make  a  compact,  even,  hard  snr- 
face. 

9.  MandanTtua  will  lie  against  a  street-rail- 
way company  to  compel  it  to  perform  a  dear 
legal  duty  to  the  public 

{SyUabua  by  the  Court,) 

Original  proceedlogB  In  mandamua  by 
the  city  of  Jacksonville  aKQlnst  the  Jack- 
sonville Street  Bailroad  Company  to  com- 
pel the  performance  of  duties  In  relation 
to  the  Improvement  of  certain  streets. 

Cooper  &  Coapur  and  S.  B.  Foster,  for 
plaintiff.  Joba  B.  Bartriifjw,  tor  defend- 
ant. 

Mabrt,  J.  This  1«  an  original  proceed- 
ing here  by  niandamtts,  Instituted  by  tbe 
city  of  JackBouvIlle  against  the  JacKson- 
vllle  Street-Railroad  Company  to  coerce 
tbe  performance  of  certain  alleged  dntiee 
in  reference  to  the  paving  and  repairing 
portions  of  certain  streets  of  said  city 
upon  and  through  which  said  street-ralU 
road  company  has  uonstmcted  and  la 
now  operating  its  street  railroad. 

It  Is  alleged  in  tbe  alternative  writ  sub^ 
atantlally  as  follows:  That  the  city  uf 
JackHonville  Is  a  mnnlclpal  corporation 
existing  under  the  laws  of  the  state  of 
Florida,  In  Duval  county*  and  through 
Its  officers  has  charge  and  control  of  the 
streets  within  the  city  llmUs;  and  that 
tbe  Jacksonville  Street-Ballruad  Company 
Is  a  public  corporatioD  and  common  car- 
rier for  blre,  existiog  under  the  laws  of 
Florida,  and  qb  such  owns,  maintains, 
and  operates  a  street  railway  upon  aud 
throagb  certain  public  streets  of  the  said 
city,  among  which  are  Hogan*  Bay,  ^ew- 
nan.  Union,  (^edar,  and  Beaver  streets. 
Thaton  thel4tb  day  of  January,  A.  D.1880, 
the  aald  city  of  Jacksonville,  by  ordinance, 
panted  to  tbe  said  Jacksonville  Street- 
Ballroad  Company  the  right  to  construct 
a  railway  along  the  streets  of  said  city, 
a  copy  of  tbe  ordinance  being  attached 
as  an  exhibit  to  the  alternative  writ. 
That  the  provisions  uf  said  ordinance  re- 
quired of  said  street-railroad  company, 
and  by  accepting  the  same  said  company 
engaged,  contracted,  and  agreed  with 
said  city,  that  tbe  tracks  of  said  street 
railroad  should  be  laid  down  In  the  best 
and  most  approved  mode  of  constructing 
atreet  railways,  and  said  streets  and  parts 
ofscreeta  so  used  by  said  company  for 
their  railroad  track,  switches,  turnouts, 
croseinge,  and  sidings  should  be  kept,  lor 
at  least  two  feet  outside  of  said  tracks,  In 
as  good  mpair  and  condition  as  the  said 
city  keeps  the  balance  of  said  streets,  and 
of  even  grade  with  the  streets,  (except  In 
cases  of  regradlng,)  so  that  carriages  and 
other  vehinlescan  cross  said  street-railway 
track  vlth  ordinary  ease;  and  thereby 
it  became  and  Is  the  duty  of  said  Jacksun- 
vUle  Htreet-Bal^road  Company  to  keep  the 
parts  of  said  streets  so  occupied  by  Its 
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tracks,  switches,  turnouts,  crossings,  and 
sidings,  and  for  at  least  two  feet  outside 
of  said  tracks,  In  as  good  repair  and  con- 
dition as  the  said  city  keeps  the  balance 
of  said  streets.  That  thereafter  tbe  eaid 
city  paved  or  caused  to  be  paved  with 
cypress  blocks  certain  of  the  streets  occu- 
pied by  the  tracks  ol  said  street  railway, 
to-wlt:  In  the  year  1886,  Bay  street,  from 
Bridge  street  to  the  east  side  of  Market 
street;  In  tbe  year  ISM,  Hogan  street, 
from  Bay  street  to  the  north  side  of 
Adams  street;  aud  Bay  street,  from  the 
east  side  of  Market  street  to  Liberty 
street;  and  thereupon  it  became,  aud  still 
Is,  the  duty  of  said  street-railroad  com- 
pany, under  tbe  terms  of  aald  ordinance, 
to  pave  the  space  between  the  rails  or  Its 
said  tracks,  and  two  feet  on  each  aide 
thereof,  in  said  streets  where,  by  the  au- 
thority of  snld  city,  the  said  streets  were 
so  paved,  in  like  manner,  and  with  like 
material,  and  of  even  grade,  with  tbe 
paving  of  the  balance  of  said  streets  by 
the  autborltlea  ol  said  city.  Tbat,  al- 
though it  was  tbe  duty  ol  said  street-rail- 
road company  to  pave  the  portions  of 
said  streets,  and  keep  the  same  In  such 
condition,  It  has  failed  so  to  do  at  the  fol- 
lowing points  and  places,  to-wlt :  On 
Bay  street,  at  tbe  intersection  of  Laura 
street  with  said  Bay  street,  for  a  distance 
of  80  feet,  more  or  less;  on  Bay  street, 
from  tbe  east  side  of  Market  street  to 
Liberty  street;  and  on  Hogan  street, 
from  Bay  street  to  the  north  side  of 
Adams  street.  Thut,  under  the  provis- 
ions of  said  ordinance,  it  was  and  is  fur- 
thermore the  dnty  of  said  street-railroad 
company  to  keep  tbe  said  streets  and 
parts  of  streets  so  used  by  It  for  its  rail- 
way tracks,  switches,  turnouts,  crossings, 
and  sidings,  and  at  least  two  feet  outside 
of  the  same,  of  even  grade  with  tbe 
streets,  and  In  such  manner  thatcarrlages 
and  other  vehicles  could  and  can  cross 
said  tracks  vrlth  ordinary  ease;  hut,  al- 
though such  was  and  is  the  duty  of  said 
company.  It  has  failed  and  refused  to  keep 
the  parts  of  said  streets  occupied  by  Its 
said  tracks,  switches,  turnouts,  crossings, 
and  sidings  of  such  grade  with  the  bal- 
ance of  said  streets,  and  in  such  manner 
that  carriages  and  other  vehicles  could 
and  can  cross  thesamewltb  ordinary  ease, 
to-wlt:  On  Bay  street,  from  the  east 
side  of  Liberty  street  to  a  point  20  feet, 
more  or  leas,  east  of  Laura  street;  on 
Newnan  street,  from  Bay  street  to  Union 
street,  thence  eastwardly  along  Union 
and  Cedar  streets,  to  a  point  near  the 
south-east  comer  of  the  old  city  cemetery, 
where  the  boundary  line,  as  It  formerly 
existed,  crosses  said  Cedar  street;  and 
on  Hogan  street,  from  tbe  north  side  ol 
Adams  street  to  Beaver  street,  thence 
along  Beaver  street  west  to  a  point 
about  half  way  between  Bridge  and  Clay 
streets,  where  the  boundary  line  f>f  said 
city,  as  It  formerly  existed,  crosses  Beaver 
street.  That  eaid  street-railroad  com- 
pany has  been  often  requested  by  tbe  au- 
thorities of  said  city  to  perform  Its  said 
duties  In  reference  to  the  paving  and  keep- 
ing in  condition  aud  repair  said  streets, 
bat  has  absolutely  relosed  to  perform  its 
said  dotiesi  or  any  of  them,  and  still  re- 
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fuRes  80  to  do,  tn  tbe  wrong  and  Injury  of 
the  public  of  aald  city.  By  reaBon  of  the 
failure  of  eald  street-rail  road  company 
to  perform  its  Bald  duties  In  tbe  premlfteB. 
tlie  UBe  of  said  streets  by  the  public  as 
public  highways  for  pnbllc  travel  and 
transportation  Is  greatly  impaired  and 
lessened,  and  the  parts  ot  streets  at  the 
points  above  mentioned  rendered  unsafe, 
aud  unflt  for  nse  and  travel  by  tbe  public, 
and  many  poiotsalmoBtlmpaBsableby  tbe 
public  In  vehicles  on  account  of  depres- 
slouB  between  tbe  paved  portions  of  the 
Htrt;eta  and  tbe  tracks,  and  between  the 
rails  of  tbe  tracks  of  said  street  railway, 
varying  from  six  to  twelve  inches  In 
depth;  and  on  anpaved  portions  of  eald 
streets,  un  account  of  tbe  trackn  and  tbe 
space  between  the  rails  not  being  kept  of 
even  grade  with  the  streets,  bat  having 
depresBiuns  and  elevations  between  the 
rails  of  the  tracks,  caused  by  the  nae  of 
said  streets  by  said  railroad  company 
fur  Its  railway,  said  depreashms  and  ele- 
vations caoslng  a  difference  In  the  level 
with  the  balance  ot  the  street  of  from  six 
to  twelve  inches. 

The  auswer  of  tfaerespondent,the  street- 
rallruad  company,  is,  in  substance,  as  fol- 
lows: Itls  admitted  that  tbe  city  of  Jack- 
sonville, as  alleged  In  the  alternative  writ, 
caused  certain  streets  mentioned  to  bo 
paved;  but  it  is  averred  that  said  etrpets 
were  not  paved  by  reason  of  any  ordi- 
nance of  the  city  of  Jacksonville  or  law  of 
the  state  of  Florida,  or  by  reason  of  any 
tax  levied  forthepurpoeeof  paviugstreets. 
That  said  streuts  were  paved  under  an 
agreement  between  the  abutting  property 
holders  and  the  city  of  Jackaonville,  by 
tbe  terms  of  which  tbe  abutting  property 
holders  were  to  pave  the  streets  in  front 
of  their  several  properties,  and  the  city 
waa  to  puve  the  IntersectlonB  of  streets 
and  cronsings;  and  that  tbe  same  was 
done  under  the  snpervlslnn  of  the  city. 
That  as  to  tbofle  certain  portions  ot  said 
streets  paved  between  tbe  rails  of  respond- 
ent's railway,  when  called  upon  to  pay  for 
same,  after  consideration.  It  did  so  with 
theexpresB  stipulation  and  averment  that 
it  did  It  as  a  gratuity  and  contribution, 
and  not  as  a  recognition  of  any  right  to 
compel  it  to  pave.  That  aa  to  others  ot 
tbe  streets  not  mentioned  In  tbe  alterna- 
tive writ  as  paved,  where  the  abutting 
property  bolder  declined  to  contribute  for 
paring  purpoees,  the  street,  so  far  as  his 
property's  frontage  was  concerned,  was 
not  paved;  and,  so  far  as  the  property 
holder's  property  who  contributed  was 
concerned.  It  was  paved  in  front  of  bis 
holding;  preaentlof;  a  picture  of  one-halt 
of  tbe  street  being  paved  where  the  proper- 
ty holder  was  wlUIng  to  f  arnisb  tbe  means, 
and  the  other  halt  unpaved  where  theprop- 
erty  holder  declined  to  contribute.  That 
the  Pity  of  Jacksonville  has  never  adopted 
any  ordinance  for  carrying  Into  execution 
tbe  charter  under  which  it  now  existB,  so 
far  as  providing  for  a  method  of  paving 
is  concerned;  and  that  no  ordinance  of 
the  city  was  in  force  at  the  time  of  tbe  in- 
corporation of  respondent,  regarding  tbe 
paving  of  tbe  streets,  or  providing  the 
method  tor  pavinK  the  streets,  and  no  or^ 
dlnance  has  since  been  adopted  for  sucb 
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purposes.  That  the  city  of  Jactsonvllle 
did  adopt  the  ordinance  set  forth  In  tbe 
alternative  writ,  but  avers  that  It  was 
not  adopted  until  the  14tb  day  of  Janu- 
ary, A.  D.  ItiSU,  long  after  respondent's 
corporate  existence,  and  could  In  no  way 
lawfully  Impair  or  Infringe  any  of  respond- 
ent's rights;  and  that  Its  rights  In  the 
streets  ot  the  city  existed  without  regard 
to  this  ordinance  and  at  tbe  time  of  Its 
adoption.  That  it  was  Incorporated  un- 
der an  act  of  the  legislature  ot  tbe  state  ot 
Florida,  providing  for  tbe  incorporation 
of  railroads  and  canals,  approved  Febru- 
ary 19,  1874,  and  that  its  letters  patent 
twar  date  the  24tb  day  of  Dect>mt>er,  A.  D. 
1879,  a  copy  of  which  Is  attached  to  and 
made  a  part  of  Its  answer:  nnd  that  at 
the  time  uf  the  granting  said  letters  pat- 
ent tbe  streets  ot  Bald  city,  each  and  every 
of  them,  were  unpaved,  and  so  remained 
until  the  time  ot  the  paving,  as  alleged  In 
the  alternative  writ.  That,  as  to  filling 
in  said  streets  between  the  rails  of  Its 
tracks.  It  admits  that  It  is  its  doty  to 
keep  them  In  condition  relative  to  the 
grade  established  at  the  time  ot  the  con- 
struction ot  its  tracks,  but  avers  that  It  Is 
not  its  duty  to  keep  them  plumb  with  the 
balance  of  the  street,  when  tbe  grades 
have  been  changed,  and  that  in  changing 
the  grades  It  is  the  duty  ot  the  city  to  fill 
them  in;  and  In  retereoce  to  the  allega- 
tion In  tbe  alternative  writ,  that  it  accept- 
ed tbe  provisions  ot  said  ordinance.  It  ac- 
cepted the  same  no  further  and  to  no 
greater  extent  than  the  same  was  valid 
and  binding  In  law,  and  only  In  the  way 
as  other  citizens  accepted  the  same,  by  re- 
maining passive;  and  admits  its  track  was 
laid  ana  road  built  subssquent  to  the  pas- 
saKe  of  said  ordinance. 

To  this  answer  of  respondent  the  mu- 
nicipal corporation,  relator,  has  filed  a  de- 
murrer, asslgnlne  the  following  grounds: 
(1)  That  tbe  allegations  therwt  are  un- 
certain; (2)  thatthe  tUlegatlon.tbestreets 
were  not  paved  by  reaaon  of  any  ordi- 
nance or  law,  is  irrelevant  and  Immaterial 
to  case  made  by  alternative  writ;  (3) 
that  the  answer  Is  uncertain  and  evasive 
as  to  what  streets  respondent  contracted 
to  pave,  does  not  allege  same  to  be  at 
places  named  In  writ;  (4)  answer  is  Irrel- 
evant as  to  some  streets— nof  those  men- 
tioned in  writ— being  paved  only  In  part; 

(5)  answer  Is  not  reeponirfve,  and  is  irrel- 
evant, In  that  it  alleges  no  ordinance  ex- 
ists in  city  of  Jacksonville  an  to  paving; 

(6)  the  answer  presents  no  defense  when 
it  alleges  that  the  ordinance  mentioned  in 
writ  does  not  Interfere  with  Its  corporate 
rlghtB  under  Its  act  of  Incorporation;  It 
neither  admits  nor  denies  that  It  acquired 
its  right  to  construct  said  street  railway 
from  the  ordinance,  and  Inspection  of  the 
act  ot  incorporation  and  ordinonce  Rhowa 
tbe  respondent  operates  its  railroad  in 
said  streets  by  virtue  ot  said  ordinance; 

(7)  the  streets  in  said  city  of  Jacksonville, 
under  general  incorporation  act  of  lN68,  In 
force  In  1880,  were  under  control  ot  said 
city  council,  and  respondent  could  not 
lawfully  construct  street  railroad  thereon 
without  consent  of  city  council;  (8)  the 
ordinance  set  out  In  the  writ  fixes  the  du- 
ties of  the  atreet-rallroad  company  la  tba 
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respect  BDoxh*:  to  be  enforceil  by  th!s  pro- 
i:eedtDS,  and  tbe  anewer  shows  no  reasun 
why  reapondent  Hliould  not  perrorm  the 
dutiee  set  uut  in  the  writ;  (9)  the  anssver 
pr(>8entB  no  defense  ur  responee  tu  the 
writ. 

The  duties  of  respondent,  It  is  alleged, 
are  Imposed  by  the  ordinance  In  question ; 
and,  as  It  is  maintained  In  thn  answer 
that  tbe  r\f(htt  jt  reRpundentiu  the  streets 
or  JaclisonTiHe  exist  withont  regard  to 
this  ordinance,  the  firstquestlon  to  be  set- 
tled is  to  what  extent  the  said  ordinance 
is  binding  npon  the  respondent  street-rail- 
road company,  it  it)  admitted  that  the 
ordlnancfe  was  passed  belore  tbe  street 
railway  was  constracted.  The  allegation 
in  the  alternative  writ  is  that  **the  city  of 
Jacksonville,  by  ordinance,  granted  to  eald 
Jacksonville Street-BailroadCumpaoy  the 
right  to  conHtruct  a  railway  along  the 
streets  of  said  city,"  and  "that  the  provis- 
ions of  said  ordinance  required  of  said 
street-railroad  company, aud  by  accepting 
the  same  said  company  engaged,  con- 
tracted, and  agreed  with  said  city,  that 
the  tracks  of  cald  street  railroad  should 
be  laid  down  in  tbe  best  and  most  ap- 
proved mode  uf  constructing  street  rail- 
ways, and  aaldstreetb  and  parts  of  streets 
so  nsed  by  said  company  for  their  rail- 
mad  track,  switches,  turnouts,  crossings, 
and  sidings  should  be' kept  fur  at  least 
two  feet  outside  of  said  tracks  In  as  good 
repair  and  condition  as  the  said  city  keeps 
tbe  balance  of  said  streets,  and  of  evea 
grade  with  thfi  streets,  (except  in  cases  of 
regrading,)  so  that  carriages  and  other 
vehicles  can  cross  said  street-railway 
track  with  ordinary  ease,  and  thereby  it 
became  and  is  the  daty  of  said  street-rail- 
road company  to  keep  the  parts  of  said 
streets  so  occupied  by  its  tracks,  switches, 
turnouts,  crossings,  and  sidings,  and  for 
at  least  two  feet  outside  of  said  tracks.  In 
as  good  repair  and  condition  as  the  said 
city  keeps  the  balance  of  said  struets. " 

In  reply,  respondent  alleges  that  said 
ordinance  was  passed  long  after  its  cor- 
porate extatence,  and  by  virtue  of  Its  in- 
cornoratlon  it  had  the  authority  to  con- 
struct, equip,  matntalQ,  and  operate  a 
strest  railroad  upon  and  through  the 
streets  of  said  city;  and  that  said  ordi- 
nance can  In  no  way  lawfully  impair  or  In- 
fringe any  of  Its  rights,  and  that  Ita 
rights  In  said  streets  exist  withont  re- 
gard to  said  ordinance.  In  reference  to 
the  allegation  that  respondent  corporu- 
tion  accepted  the  proyislona  of  said  ordi- 
nance, it  Is  alleged  that  "It  accepted  the 
eame  no  further  and  to  no  greater  extent 
than  ':hn  same  was  valid  and  biodlng  in 
law,  and  only  In  tbe  way  as  other  citizens 
accepted  tbe  same,  by  remaining  passive. " 

The  position  of  connsel  for  respondent 
is  that.  Raid  street*  rail  road  company  hav- 
ing become  Incorporated  before  the  pas- 
sage of  said  ordinance  to  construct  a 
street  railway  in  tlie  streets  of  the  city  of 
Jacksonville,  It  has  the  right,  by  virtue 
of  article  5,  section  10,  of  chapter  1087, 
Laws  of  Florida,  approved  Febrnaryl9, 
A.  D.  1874,  to  construct  Its  road  across, 
along,  and  upon  any  street  of  said  city, 
without  regard  to  the  action  of  tbe  city 
council,  and  that  no  ordlnaiiceol  said  tlty 
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could  Impose  any  other  obligations  upon 
said  company  than  those  prescribed  by 
said  act  ol  the  legislature.  It  Is  proper  to 
state  here,  our  understanding  Is  that  the 
Jacksonville  Street  Bellroad  is  a  horse 
railway,  au  distinguished  from  one  whose 
cars  are  propelled  by  steam. 

The  first  section  of  the  ordinance,  after 
granting  tbe  right  of  way  through  the 
streets,  provides  that  said  street-railroad 
company  may  operate  Its  road  with  all 
necessary  motive  power;  but  tbe  third 
section  provides  that  It  may  use  steam 
motive  power  on  certain  streets  men- 
tioned; and,  an  the  question  of  paving 
here  does  not  relate  to  any  streets  where 
steam-power  Is  permitted  by  the  ordi- 
nance, we  conclude  that  the  right  of  the 
city  to  deal  with  horse  railways  la  alone 
involved.  ' 

The  legislature  has  undoubtedly  super- 
vision and  control  of  highways  and  streets, 
and  may  authorize  the  construction  of  a 
railroad,  operated  either  by  steam  or  ani- 
mal power,  across  or  along  them.  This 
results  from  tbe  dominant  power  which 
the  state  possesses  over  all  Its  highways; 
and  It  may  be  done  without  tbe  consent 
of  moniclpal  authorities.  2  Dili.  Mun. 
Corp.  §656;  Elliott,  Boads  &  S.  pp.  562. 
663;  Plerae,  B.  R.  p.  2iQ;  Lawson,  Bights, 
Bern.  &  Pr.  g  4003;  Elckels  v.  Ball  way  Co.. 
78  Ind.  261;  Ballroad  Co.  t.  Mayor,  etc.. 
45  Ga.  602;  Hodges  v.  Railway  Co.,  58  Md. 
603. 

It  is  also  true  that  thu  legislature  can 
anthorlze  tlie  construction  of  a  horse  rail- 
way, as  distinguished  from  one  operated 
by  steam,  in  public  streets,  without  pro- 
viding any  compensation  to  abutting 
property  holders  along  the  street  through 
which  such  road  may  be  constructed. 
This  Is  upon  the  theory  that  It  is  a  legiti- 
mate use  of  the  Itlgh  way,  and  the  exercise 
of  a  public  right  of  travel  over  It.  Such 
are  not  considered  as  additional  burdens 
upon  the  soil  of  the  sti-eet,  but  as  Improve- 
ments Id  the  use  of  tbe  same  for  the  very 

furpose  for  which  they  were  dedicated, 
n  the  progress  of  civilisation  they  are  re- 
garded as  the  best  and  cheapest  mode  yet 
devised  of  utilizing  streets  without  at  the 
same  time  diverting  them  from  the  use  to 
which  they  have  been  devoted,  and  In 
which  the  public  have  a  special  interest. 
Our  own  court  has  adjudicated  this  point 
In  the  case  of  Randall  v.  Railroad  Co.,  19 
Fla.  410,  and  It  Is  sustained  by  many  au- 
thorities. 2  Dill.  Mun.  Corp.  (4th  Ed.)  § 
725;  Cooley,  Const.  Llm.  666,  and  authori- 
ties cited  to  sustain  tbe  texts;  Elckels  v. 
Railway  Co.,  supra. 

As  wo  are  dealing  with  qurations  relat- 
ing totbe  rights  of  horse  railways. or  rail- 
ways operated  by  animal  power.  In  public 
streets.  It  Is  not  necessary  to  refer  to  the 
conditions  upon  which  the  legislature  can 
authorize  the  appropriation  of  streets  by 
railroads  propelled  by  steam.  It  Is  fur- 
thermore trne  that  the  legislature  can 
delegate  to  municipal  or  local  bodies  the 
power  to  grant  orretuae  the  right  to  place 
railroad  tracks  In  public  streets.  Here  it 
may  be  proper  to  say  that  there  Is  a  ma- 
terial difference  between  the  power  of  a 
municipal  corporation  to  grant  a  corpo- 
rate tranchlsej  or  anthoil^  to  construct 
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a  street  rallroBd  and  taketolla  and  6molQ< 
mentB  for  eervlceB.  and  the  right  to  licenae 
or  permit  corporations  vested  wltb  sucta 
fraucblses  to  lay  tracks  in  streets  In  such 
manner  as  not  to  divert  tb em  from  tbelr 
original  nses.  If  tbe  municipal  body  can 
ever  exercise  the  power  to  grant  such  eor- 
poratefranchlses.lt  mnat  be  expressly  con- 
ferred by  tbe  leglslatare.  Tbe  cases  of 
Davis  T.  Mayor.  14  N.  Y.  506;  People's 
Railroad  v.  Memphis  Ballroad,  10  Wall. 
88,— weredecided,  we  understand,  upon  tbe 
tlieory  that  the  municipal  bodies  bad  no 
such  power.  It  Is  conceded  that  the  Jack* 
aonvllle  Street-Railroad  Company  la  a  cor- 
poration organised  for  tbe  purpose  of  con- 
structing the  street  railway,  and  the  only 
qaestlon  nnd»  this  branch  of  the  case  Is 
to  what  extent  the  municipal  body  can 
Impose  conditions  upon  tbe  laying  of  tbe 
tracks  on  the  streets.  The  legislature  un- 
questionably basthe  powertoconfer  opon 
the  municipal  government  tbe  right  to 
control  and  regulate  such  matters.  El- 
liott, Boads  ft  B.;  Lawson,  Bights,  Bem. 
ftPr.  supra. 

In  reference  to  the  terms  of  the  legisla- 
tive grant  to  municipal  bodies  in  such 
matters,  the  distinction  between  ordinary 
railways  operated  by  steam  and  horse 
railways  Is  still  maintained.  While  the 
leglalature  baa  tbe  power  to  confer  upon 
municipal  corporations  the  right  toper^ 
mtt  or  refuse  tbe  use  of  tbe  streets  tor  rail- 
ways operated  by  either  steam  or  home 
power,  tbe  authority  (if  a  general  nature 
to  regulate  and  control  the  streets  usual- 
ly granted  to  such  bodlea  la  not  deemed 
sufBclent  tn  authorise  tbe  appropriation 
ot  (he  streets  by  steam  railways,  but  such 
powers  are  usually  ample  tu  clothe  the 
municipal  body  with  the  right  to  graut 
or  refuse  or  otherwise  to  regulate  tbe  use 
of  tbe  streets  by  horse  rallwaya.  2  Dill. 
Mun.  Corp.  (4th  Ed.)  9  724;  State  v.  Ball- 
way  Co..  R6  Mo.  268;  Atchison  Street  By. 
Co.  V.  Missouri  Paclflc  By.  Co.,  81  Kan. 
«60,  8  Pac.  Bep.  284;  City  ot  Indlanola  v. 
Railway  Co.,  56  Tex.  694. 

The  respondent, the  street*ral1road  com- 
pany, it  is  alleged  became  Incorporated  In 
December,  A.  D.  1879,  before  tbe  ordinance 
In  question  was  passed,  and  that  by  vlrtne 
of  chapter  1987,  supra.  It  Is  claimed  that 
ft  acquired  the  right  to  lay  its  tracks  In 
the  atreets  of  said  city,  free  from  the  im- 
poaltlon  of  any  burdens  other  than  those 
prescribed  by  said  act.  It  Is  not  claimed 
that  by  laylug  down  Its  railway  tracks  It 
conld  interfere  wltb  tbe  use  of  the  streets 
as  highways,  or  would  not  be  liable  to 
repair  and  keep  them  in  the  condition  in 
which  they  were  when  tbe  road  was  con- 
structed. Railroad  Co.  v.  State.  23  Fla. 
546,8  South.  Bep.  168.  Its  contention  Is 
that  tbe  measure  ot  Its  obligations  In  ref> 
erence  to  the  condition  ot  the  streets  Is 
found  In  the  said  act  ot  tbe  le^slatnre, 
and  not  in  the  said  ordinance.  The  ordi- 
nance was  passed  in  January,  A.  D.  1880, 
and  the  act  ot  the  legislature  which  re- 
spondent claims  prescribes  its  duties  in 
the  premises  was  approved  February  19, 
A.  D.  1874.  In  March.  A.  D.  1877.  tbe  legis- 
lature, by  an  amendment  of  the  net  of 
1869,  conferred  upon  city  or  town  eonncila 
tbe  power  to  regulate,  improve,  alter,  ex- 
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tend,  and  open  streets,  lanes,  and  avennea; 
to  cause  encroachments  and  obstructions, 
decayed  buildings'  and  ruins,  to  be  re- 
moved; and  to  regulate  and  control  the 
conatrnctlnn,  grading,  and  repaira  of  all 
streets,  pavements,  and  sidewalks  within 
tbe  city  or  town  limits.  Sections  2,  8,  e. 
S024,  Laws  Fla.;  sections  17,  19,  pp.  248, 
249,  McClel.  Dig.  The  grant  of  anthority 
over  streets  conferred  by  tbe  sections 
above  mentioned  without  donbt  Invested 
tbe  city  with  authority  to  regulate  and 
control  the  construction,  improving,  grad- 
ing, and  repairing  ot  all  streets  within  her 
limits.  Such  powers  are  conferred  upon 
tbe  local  bodies,  which  are  agencies  ot  tbe 
state  government,  to  be  exercised  by  them 
In  behalf  ot  the  public  and  tor  tbe  pnblic 
good.  Not  only  are  they  Invested  with 
control  and  anthority  over  the  constroc- 
tion,  Improvement,  and  repair  of  the 
streets  for  tbe  t)eneflt  oltbe  Inhahltanta  ot 
the  local  government,  but  such  grants  Im- 
pose certain  Important  duties  to  tbe  pnb- 
lic. aty  ot  Jacksonville  v.  Drew,  19  Fla. 
106.  The  respondent  company  was  incor* 
porated  after  the  passage  ot  the  actot 
1877,  supra;  and.  If  any  conflict  should  ex- 
ist between  this  act  and  the  one  ot  1874, 
upon  which  the  defense  here  Is  based,  tbe 
former  would  control ;  but  we  perceive  no 
conflict  between  them,  at  least  as  to  street 
rtUlwayH.  Conceding  that  the  respond- 
ent company  had  the  franchise  right  to 
conatmot  tbe  railroad,  yet  the  manner  In 
which  It  was  to  be  done,  and  tbe  amount 
of  contribution  to  be  made  by  It  to  the 
municipal  bodyfor  the  maintenance  of  tbe 
street,  In  consideration  of  tbe  benefits 
thereby  derived,  were  left  by  the  act  ot 
1877  to  the  regulation  of  the  municipal 
body.  Under  the  decisions,  the  general 
powers  conferred  upon  municipal  bodlea 
by  said  act  to  regulate  and  control  the 
construction,  Improvement,  and  repair  ot 
streets  are  sufflclent  to  authorise  tbero  to 
Impoae  such  conditions  as  are  contained 
In  that  portion  of  tbe  ordinance  now  un- 
der coarideration,  and  hence  we  cooclndtt 
that  the  respondent  company  Is  bunnd 
thereby. 

Tbe  next  Inqnlry  la,  what  dntlea  are  im- 
posed on  tbe  respondent  company  by  tbe 
provision  ot  the  ordinance  In  question? 
Tbe  failure  to  perform  two  distinct  dotles 
under  tbe  ordinance  is  averred.  Tbe  first 
one  Is  a  failure  to  pave  the  portions  of  the 
street  between  the  railway  tracks  ot  re- 
spondent, and  two  teet  on  tbe  outside 
thereof,  tn  certain  streets  where  the  city 
has  pared,  or  caaaed  to  be  paved,  tbe  oth- 
er portions  ot  the  atreeta ;  and  the  aerond 
Is  a  failure  to  keep  certain  streets  and 

fiarts  ot  streets  used  by  -  respondent  for 
ts  railway  tracka,  switches,  turnouts, 
crossings,  and  sidings,  and  at  least  two 
feet  ontalde  of  tbe  aame,  ot  even  grade 
wltb  the  streets,  and  in  such  manner  that 
carriages  and  other  vehicles  can  cross  aaid 
tracks  with  ordlnaryease.  The  ordinance 
In  question  requires  the  respondent  to  keep 
tbe  said  portions  of  streets  in  as  good  re- 

Ealr  and  condition  as  the  city  keeps  the 
alance  of  said  atreets,  a  nd  "  ot  even  grade 
with  the  atreets,  (excepting  in  cases  ot  re- 
grading,)  so  that  carriages  and  other  re- 
bldeB  can  cross  said  street-railway  track 
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with  ordinary  ease.  *  Independent  of  the 
allegation  tbat  said  ordinance  is  not  biod- 
Jng  npon  reapondent,  the  only  other  aver- 
ment Jn  the  anewer  la  reference  to  the 
cbatce  that  lald  portions  of  streets  are 
not  Kept  of  eren  grade  vltl|  utber  por< 
tlona  is  "that,  so  far  as  the  filling  In  of 
said  streets  between  Its  rails  Is  eoDceraed, 
It  admits  that  It  Is  Its  daty  to  keep  them 
In  condition  relative  to  the  grade  eetab< 
Ilalied  at  the  time  that  this  respondent 
constrneted  Its  track>  bat  avera  that  It  Is 
not  its  duty  to  keep  them  plomb  with  the 
balance  of  the  street  when  the  grades 
have  been  changed,  and  that  In  changing 
the  grades  It  Is  the  duty  of  the  city  to  fill 
them  In. "  There  Is  no  averment  in  the  al- 
ternative writ  that  the  grades  of  the 
streets  have  been  changed  where  reepond- 
ent  has  failed  to  keep  the  portlone  of  the 
streets  between  its  tracks,  and  two  feet 
on  either  side,  of  even  grade  with  the  bal- 
ance of  the  street.  The  all^atlon  is  that 
it  1b  tlie  duty  of  respondeat,  onder  the  or- 
dinance, to  keep  the  portions  of  thestreets 
therein  mentioned  of  even  grade  (except 
In  cases  of  r^radlng)  with  the  balance  of 
the  atreets,  and  that  It  has  failed  to  do  so 
In  certain  places  mentioned.  The  only 
reply  Is  that  It  Is  nut  respondent's  duty  to 
keep  said  portions  of  streets  plnmb  with 
the  balance  of  the  streets  when  the  grades 
have  been  changed,  and  that  In  changing 
the  grade  it  is  the  dnty  ot  the  city  to  fill 
them  in.  This  allegation  constltates  no 
answer  to  the  branch  otthe  case  now  an- 
der  consideration.  It  is  not  claimed  tbat 
the  city  has  changed  the  grades  of  the 
streets  at  the  points  mentioned,  or  that 
the  portions  required  by  the  ordinance  to 
be  kept  ot  even  grade  with  the  balance  of 
the  street  are  so  kept.  Under  the  ordi- 
nance, the  grade  established  at  the  time 
the  railroad  track  was  laid  eannot  be  al- 
tered by  the  city  at  the  expense  of  re- 
spondent; bnt,a8  no  question  of  a  change 
of  the  grade  has  been  presented,  it  le  not 
necessary  to  say  anything  In  relerence  to 
the  relative  rights  and  duties  of  the  re- 
spective parties  nnder  snch  conditions. 
The  answer  shows  no  enfficient  reason  for 
the  failure  of  respondent  to  keep  the  por- 
tion of  the  streets  between  Its  railway 
tracks,  and  two  feet  on  the  outside  there* 
of,  of  even  grade  with  the  balance  ot  the 
streets  In  the  places  mentioned  In  the  al- 
ternative writ.  This  la  true  of  the  answer 
in  reference  to  a  failure  to  keep  portions 
of  streets  of  even  grade  with  the  balance 
of  the  streets  at  points  where  no  paving 
Is  alleged  to  have  been  done  on  the  part 
ot  the  city. 

The  duty  of  the  reapondent  to  pave  nn- 
der the  circumstances  appearing  upon  the 
record  will  now  be  considered. 

The  first  ground  Interposed  as  a  defense 
to  the  demand  on  the  respondent  to  pave 
certain  portions  of  streets  between  Its  rail- 
way tracks  and  two  feet  on  either  aide  is 
that  the  balance  of  the  streets  were  not 
paved  by  reason  ot  any  ordinance  of  said 
city,  or  tax  levied  therefor,  or  any  law  of 
the  state  of  Florida,  hut  under  an  agree- 
ment between  abutting  property  holders 
and  the  city,  by  the  terms  of  which  the 
former  were  to  pave  In  front  of  their  re- 
spective properties,  and  the  latter  were  to 
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f aTelnteraectlonsand  orofislogs  of  streets, 
tis  admitted  tbat  the  city  causeC  the 
said  portions  of  streets  to  be  pa  red,  and 
It  was  dune  nnder  the  eaperrlsloa  of  the 
dty,  but  it  Is  alleged  that  no  ordinance 
has  ever  been  passed  providing  for  said 

{laTlng.  It  Is  not  claimed  that  the  city 
las  no  power  to  pave  the  streets,  but,  as 
we  understand  the  position  ot  counsel  for 
respondent.  It  Is  that  no  duty  devolved 
upon  said  street-railroad  company  to  pave 
the  portions  between  Its  said  tracks  and 
two  feet  on  each  side  antil  the  dty  has 
provided  by  ordinance  for  paving  the  bal- 
ance of  the  streets.  The  respondent's 
obligation,  as  has  been  determined,  la 
measured  by  the  ordinance  In  question, 
and  by  virtue  ot  this  ordinance  the  duty 
Is  Imposed  on  respoadmt  to  keep  the  por- 
tions of  streets  between  its  track,  and  two 
teet  on  each  side,  In  as  good  repulr  and 
condition  as  the  city  keeps  the  balance  of 
thestreet;  and.it  the  balance  otthe  streets 
has  in  fact  been  paved  under  the  super- 
vision and  control  of  the  dty,  and  islcept 
In  this  condition,  as  Is  alleged  here  and 
not  denied,  this  Is  the  measure  of  respond- 
ent's dnty  under  ttie  obligation  assumed 
by  It  under  the  ordinance  of  1880.  It  Is 
Immaterial  to  respondent  that  there  may 
have  been  irregularity  In  the  proceeding, 
or  a  (leparturefrom  prescribed  methods  of 
procuring  the  pavement  of  streets,  but  It 
Is  sufficient  to  require  the  performance  ot 
its  obligation  that  thestreets  have  been 
actually  paved,  and  are  kept  or  main- 
tained In  this  condition,  by  the  city  In  the 
exerdse  ot  Its  municipal  powers. 

The  remaining  question  is.  does  the  or- 
dinance In  foAt  impose  the  duty  of  paving 
upon  respondent?  It  is  insisted  by  coun- 
sel for  respondent  that  no  further  dnty  Is 
Imposed  by  the  ordinance  than  to  repair 
the  portions  ot  the  streetsln  qaestton.and 
that  the  daty  to  repair  does  not  Indnde 
the  obligation  to  pave.  The  latter  part 
ot  this  proposition  we  accept  as  trae.  It 
Is  clear,  we  think,  both  from  reason  and 
antborlty,  that  the  doty  alone  to  repair 
does  not  carry  with  it  the  obligation  to 
pave  In  the  first  Instance.  To  repair  a 
street  Is  tu  restore  it  to  a  former  condition 
or  state,  after  decay  or  partial  destroe- 
tlon.  Railway  Co.  v.  City  ot  Pittsburg.  80 
Pa.  Rt.  72;  State  v.  Hallway  Co.,  85  Mo. 
263.  Under  the  duty  to  repair  would 
donbtlees  be  Included  the  liability  to  re- 
store any  pavement  tbat  might  be  put 
down  by  the  city,  but  simply  to  repair 
cannot  be  construed  Into  a  duty  to  place 
the  pavement  primarily.  Mayor,  etc.,  v. 
Scbarf.  64  Md.  499;  Chicago  v.  Sheldon.  » 
Wall.  60;  Elliott.  Boads  ft  S.  pp.  594,  696; 
Ktate  V.  Railway  Co..  supra.  Counsel  tor 
the  city  contend  tbat  the  ordinance  In 
question  means  more  than  simply  to  re- 
pair. It,  they  say.  involves  the  obliga- 
tion not  only  to  keep  the  said  portions 
of  streets  In  good  repair,  bat  also  in  as 
good  condition  as  tbe  city  keeps  the 
balance  of  the  streets,  and  ot  even  grade 
with  the  streets,  (excepting  In  eases  of  re- 
grading,)  so  that  veblcles  can  cross  tbe 
same  with  ordinary  case.  In  determining 
the  rights'hnd  dutleeot  the  respective  con- 
testants here,  a  liberal  construction 
ehoald  obtain  in  favor  ol  relator.  Tbe 
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grant  to  the  reepondentut  the  right  to  une 
the  Btreetfl  lor  the  proaecatlon  of  Its  buHl- 
neHB  for  profit  Is  a  benefit  and  prlvileee, 
and  the  rule  is  that  hucIi  grants  are  con- 
strued agiilustttie  beneflciarlea.  Feoplev. 
Newton.  112  N.  Y.  396,  19  N.  E.  Rep.  831; 
Birmingham  &  Pratt  Mines  St.  Ry.  Co.  r. 
Birmin^chQinSt.Ry.Co.,  79Ala.  4%.  Tak- 
ing the  languafce  of  the  contract  between 
the  parties  here  In  its  literal  meanlns:.  In- 
dependent of  the  rule  above  stated,  we 
think  it  cannot  be  confined  simply  tore- 
pairs.  The  respondent  mastnot  only  keep 
the  portions  of  streets  In  leood  repair,  hue 
in  as  ffood  condition  as  the  city  keeps  the 
balance  of  the  streets.  The  word  "condi- 
tion" Is  dpfined  by  Mr.  Webster  to  mean 
**  mode,  or  state  of  being;  state  or  situa- 
tion with  regard  to  external  circum- 
stances; essential  quality;  property;  at- 
tribute." We  must  arrive  at  the  meaning 
of  this  ordinance  from  the  language  em- 
ployed In  It;  and  under  the  rule  of  eon< 
stmctlon  applicable  In  such  cases  we 
think  that  when  the  city  pares  the  bal- 
ance of  the  streets  the  duty  under  it  de- 
Tolvea  upon  the  respondent  company  to 
pave  between  Its  tracks  and  two  feet  on 
vach  Bide.  When  the  city  paves,  if  the  rail- 
road company  decline,  it  cannot  bn  said 
tliat  it  keeps  the  parts  of  the  streets  in 
question  la  as  good  condition,  or  In  as 
good  state  of  being  oressentlalqaallty,  as 
tbocity  keeps  the  balance.  In  order  to 
meet  this  obligation,  the  railroad  com- 
pany mast  also  pave.  The  cases  cited  by 
counsel  for  respondent  hold  that  the  duty 
to  repair  does  not  Include  the  duty  to 
pave.  They  do  not  go  beyond  tills,  we 
Think.  In  Mayor,  etc.,  v.  Scbart,  64  Md. 
499,  the  ordinance  required  the  railroad 
company  **tu  keep  the  streets  occupied  by 
Its  tracks,  and  two  feet  on  each  side  of  its 
tracks,  in  tfaarough  repair."  It  was  here 
held  that  the  company  must  repair,  but 
not  to  repave  with  a  new  and  dlOerent 
material.  In  State  t.  Railway  Co.,  su- 
pra, the  language  of  the  ordinance  was 
that  "the  space  between  the  rails  of  said 
track  and  the  street,  for  a  space  of  two 
feet  on  either  side  and  along  the  line 
of  said  track,  •  »  •  shall  be  kept  and 
maintained  In  good  repair  by  said  rall- 
n)a(l  company,;"  and  it  was  held  the  only 
duty  tmpoHed  was  one  to  repair,  and  not 
to  pave.  The  provision  of  the  ordinance 
Involved  in  the  case  of  Chicago  t.  Hheldf)n, 
sapra,  reads  as  follows:  "The  said  com- 
pany shall,  aa  respects  the  grading,  pav- 
ing, macadamising,  filling,  or  planking  the 
streets  or  parts  of  the  streets  upon  which 
they  shall  construct  their  said  railroads, 
or  any  of  them,  keep  eight  feet  In  width 
along  the  line  of  said  railway  on  all  the 
streets  wherever  one  track  la  constructed, 
and  sixteen  feet  In  width  along  the  line  of 
said  railway  where  two  tracks  are  con- 
structed,Ingood  repair  and  condition  dur- 
ing all  the  time  to  which  the  privileges 
hereby  granted  to  said  company  shall  ex- 
tenil,  in  accordance  with  whatever  order 
or  regulation  respecting  the  ordinary  re- 
pairs thereof  may  be  adopted  by  the  com- 
mon council  of  said  city."  In  conatrnlng 
this  ordinance  the  court  held  that  It  con- 
fined the  duty  of  the  railroad  company  to 
repairs  simply.  This  result  la  apparent 


when  It  Is  observed  that  the  ordinance 
provides  that  the  parts  of  streets  should 
be  kept  in  good  repair  and  condition  in 
accordance  with  regulations  of  the  com- 
mon council  respecting  ordinary  repairs. 
Great  weight  was  also  given  by  the  court 
to  this  contluaion.  because  It  accorded 
with  the  practical  construction  of  the  or- 
dinance by  both  parties.  In  special  as- 
sessments subsequently  made  by  the  coun* 
ell  oo  attempt  was  made  to  assess  the  rail- 
road property,  and  after  the  passage  of 
the  ordinance  the  city  entered  into  an- 
other contract  with  the  same  company  to 
lay  tracks  in  other  streets,  and  provided 
therelD,  Ih  addition  to  the  stipulations  in 
the  first  contract,  that  when  any  new 
improvements  and  paving  should  be  or- 
dered, the  said  company,  at  Its  own  cost, 
should  make  the  pavement  between  its 
tracks.  The  construction  of  this  ordi- 
nance, In  the  light  of  the  surrounding  cir- 
cumstances, was  that  It  Imposed  the  duty 
to  repair,  and  nothing  more.  There  Is 
nothlug  tn  the  record  before  us  to  Indicate 
that  the  parties  understood  the  contract 
to  require  repairs  only,  and,  as  we  have 
said,  its  language  carries  its  meaning  be* 
yond  this.  Railway  Co.  v.  City  of  Pitts- 
burg, 80  Pa.  St.  72;  Railway  Co.  v.  Bir- 
mingham, 61  Pa.  St.  41. 

We  deem  It  proper  to  state  that  no  ques- 
tion of  regrading  or  changing  the  grade 
of  tbe  street  is  presented  by  the  pleadings. 
The  ordinance  provides  that  the  portions 
of  streets  shall  be  kept  in  as  good  repair 
and  condition  as  the  city  keeps  the  bal- 
ance ol  the  street,  and  of  even  grade  with 
the  street,  excepting  In  cases  of  regrading. 
Tbe  thirteenth  section  of  the  ordinance  ex- 
pressly provides  that  the  grade  of  the  rail- 
way tracks  shall  not  be  changed  at  the 
expense  of  tbe  railroad  company. 

The  case  made  in  the  alternative  writ  is 
thatthe  city  paved, or  caused  to  be  paved, 
with  cypress  blocks,  certain  portions  of 
the  streets,  and  thereupon  It  became  the 
duty  of  respondent,  by  virtue  of  the  ordi- 
nance, to  pave  the  portions  between  Its 
tracks,  and  two  feet  on  each  side.  Pav- 
ing a  street  Is  not  necessarily  changing  Its 
grade,  and  this  may  be  done  In  any  way 
that  will  make  a  compart,  even,  hard  sur- 
face. Bnmham  v.  City  of  Chicago,  24  111. 
496;  Warren  v.  Henly.  81  Iowa,  31;  In  re 
Phillips,  60  N.  Y.  16.  The  allegation  is 
that,  after  the  paving  on  the  part  of  the 
city.  It  became  the  duty  of  respondent  un- 
der tbe  ordinance  to  pave.  The  answer 
does  not  set  up  that  tbe  grade  was 
changed.  It  is  true  it  avers  that  it  is  not 
the  duty  of  respondent  to  keep  its  tracks 
"plumb  with  the  balance  of  tbe  street 
when  tbegrade  has  been  changed,  and  that 
in  changing  the  grades  It  is  the  daty  of 
tbeclty  tofnitbomin."  But  tbis  Is  not 
alleging  that  the  paving  by  the  relator  In 
the  case  before  us  was  a  changing  ot  the 
grade  of  the  streets. 

That  mandamus  is  the  proper  remedy  in 
this  case  is  not  denied.  It  Is  settled  by 
authority  that  the  writ  wilt  lie  against 
such  a  corporation  to  compel  It  to  per- 
form a  clear  duty  to  the  public.  Railroad 
Co.  V.  State*  87  Ind.  4S9;  State  v.  Hallway 
Co..  85  Minn.  181, 28  M.  W.  Bep.  3;  State  v. 
BaUway  Co.,  88  Minn.  318,  89  N.  W.  Bap. 


Digitized  by 


La.) 


UNION  NAT.  BANK  e.  CHOPMN. 


597 


153;  People  V.  Railroad  Co.,  67  in.  ns;  Inre 
TrPDtonWater-PowerCo.,20N.J.Law669; 
Elliott.  Boads  &  3.  5B2;  Hlffb,  Kztr.  Bern. 
$320. 

Our  conduBlon  la  that  the  answer  pre* 
Beats  no  Rufflclent  defense  to  tbecasemade 
In  the  alternatWe  ivrit.  and  the  demurrer 
idbonld  be  Huetalned. 

(44  1*.  Ann.  164)   

State  v.  Depfes.   (No.  10,975.) 

(Stepnme  Count  of  LovMana.  Tett.  8, 1888. 
M  La.  Ann.) 

Fdbuo  un>  Fbitatb  UABXsn— DinAKoa  Ba- 

TWBIX— CONSTBnOTIOH  or  SlATtlTa. 
The  words  "six  Uooka"  in  Act  TSo.  116  of 
1888  have  the  same  meaning  as  "six  squares"  in 
the  former  Act  No.  100  of  1878.  They  mean 
■tandard  squares  or  blouks  of  800  feet  each,  with 
the  addition  of  ISO  feet  for  each  intervming 
■treet,  making  2^100  Caet  hir  the  nearest  walking 
route,  regordleMOf  tbeniunberof  aotoal  squares, 
short  or  long. 
(.Syllabm  by  the  Court.) 

Appeal  from  recorder's  court  of  New  Or- 
leans; Mariub  S.  Bhingibr,  Jr.,  Judfi^e. 

Proeecutlon  OKalnst  S.  Deffes  for  violat- 
ing a  Btatnte  asainst  malntalnlns  a  pri- 
vate market  wltbln  six  blocka  uf  a  public 
market.  From  a  Jadffment  on  conviction, 
defendant  appeaie.  Revorsed,  and  the 
charge  dismissed. 

Braoch  K,  Miller^  for  appellant.  Carle- 
ton  tiontfCaty  AttyMflod  Henry  Renabaw, 
ABBt.  City  Atty.,  for  the  State. 

Fknnbs,  J.  The  case  presentn  a  single 
qaeatlOD,  vli.,  as  to  the  meaning  of  the 
words '*h1x  blocks,"  as  employed  In  Act 
No.  116  of  18S8,  which  provides:  "No  pri- 
vate market  shall  be  eetabllHhed  within  a 
walking  distance  of  six  blocks  from  any 
put>llc  market;  the  said  distance  to  be  In- 
terpreted as  meaning  that  represented  by 
bU  blocks  In  a  vralk  from  the  public  mar- 
ket to  a  private  market."  Whatever  diffi- 
culty the  question  might  present  If  it  were 
Tea  Dova,  we  regard  it  as  settled  by  our 
decisions  already  rendered.  In  several 
cases  we  held  tha  t  the  words  "six 
squares,"  as  employed  In  tbe  former  Act 
100  of  187S,  on  the  Bame  subject,  meant 
standnrd  squares  of  800  feet  each,  to- 
gether with  the  width  of  the  Intervening 
streets  of  50  feet  ^acb,  making  a  uniform 
distance,  by  the  shortest  walking  route, of 
2,10U  feet.  State  v.  Berard,  40  La.  Ann. 
172,  3  South.  Kep.  468;  State  v.  Barthe,  41 
La.  Ann.  46,  6  South.  Bep.  531;  State  v. 
Bchmldt.  41  La.  Ann.  27,  6  South.  Bep.  530. 
In  a  later  case  we  had  before  us  tbe  new 
act  of  18S8,  and  the  ordinance  of  the  city 
baaed  thereon,  No.  4,145,  C.  S. ;  and  we 
then  said,  after  referring  to  those  decis- 
ions: "Thus,  we  have  It  ellectually  proved 
by  tbese  n|>inluns  that  the  word  'square* 
Id  the  former  ordinance  and  law  meant 
what  was  generally  understood  hythut 
term,  and  the  word  'block*  In  tbe  later  or- 
dinance and  law  means  Jnst  the  same 
thing;  in  other  words,  'square*  and 
'block*  are,  strictly  speaking,  converti- 
ble terms."  State  v.  Natal,  42  La.  Ann. 
«12.  7  South.  Rep.  781. 

It  being  conceded  that  defendant's  pri- 
vate market  is  distant  more  than  2,100 
feet*  by  the  nearest  walking  route,  from  a 


public  market,  he  is  within  tbe  protection 
of  the  law,  as  tbuB  Interpreted  by  us,  al- 
though, owing  to  tbelr  excesslvA  length, 
there  are  not  ilx  actual  blocks  or  pquaree 
between  him  and  the  public  market.  It 
Is  therefore  ordered  and  decreed  that  the 
Judgment  appealed  from  be  avoided  and 
reversed,  and  that  the  charge  against  de- 
fendant be  dismissed;  appellee  to  pay 
costB  of  this  appeal. 

  (44  iM.  Ann.  170) 

Union  Nat.  Bank  v.  Choppin  et  ah  (No. 
10,972.) 

ISuipreiM  Ctourt     Xoufriono.  Vebi  8, 1803. 
44  La.  Ann.) 

PUOnOS— DUTH  or  DmSDAHT  BBTORS  lSSns 

1.  When  a  defendant  in  aoaose  dies,  and  has 
"not  answered,"  further  proceodings  against  his 
heirs  must  be  conducted  in  oonforraity  to  article 
lao  of  the  Code  of  Practice,  and  the  citation  or 
notice  and  the  delays  therein  prescribed  must  be 
allowed. 

2.  The  case  is  not  affected  by  the  fact  that  is- 
sue had  been  Joined  by  defaolt.  A  defaalt  Is 
not  an  answer. 

{SyUaima  by  th«  Court.) 

Appeal  from  district  court,  parlBta  of  St. 
James;  Hrnrt  L.  DnrFEi.,  Judge. 

Suit  by  tbeUnlon  National  Bank  against 
P.  F.  Cbopplu,  L.  H.  Cboppin,  and  Joaeph 
£.  Cboppin.  From  the  Judgment,  delmd- 
ants  appeal.  Beversed. 

Pngh  de  Lawbrfmont,  for  appellants. 
Sima  (£  Poehe,  for  appellee. 

Fkhnbr,  J.  Appdlants  assign  ae  error 

patent  on  the  face  of  the  record  that 
judgment  waa  rendered  without  citation 
of  the  legal  representatives  of  deceased 
defendants,  and  without  allowing  the  de- 
lays prescribed  by  law.  Tbe  facts  are: 
The  plaintiff's  suit  was  brought  against 
P.  F.,  L.  H.,  and  Joseph  E.  Cboppin.  P. 
F.  and  L.  U.  appeared  and  filed  answers. 
JoHeph  R,  Cboppin  never  answered,  but 
Judgment  by  default  was  entered  against 
blm.  At  this  stage  Joseph  £.  Cbuppin 
died.  Plaintiff  then  applied  for  and  ob- 
tained an  order  of  court  making  his  legal 
representatives  parties.  A  copy  of  this 
order  was  served  on  tbe  representatives, 
but  no  citation  was  served.  Bubsequent. 
ly  one  of  these  representatives,  Mrs.  Chop- 
pin,  died,  without  having  appeared  or 
filed  answer.  Thereupon  plaintiff  ob- 
tained another  order  making  her  heirs 
parties.  A  copy  of  this  order  was  served 
on  said  heirs  on  the  29th  and  30th  of  May, 
1891.  also  without  citation.  On  the  2d  of 
June,  1891,  only  two-  clear  days  after  serv- 
ice of  above  order,  the  cause  was,  on 
plaintiff's  motion,  set  down  for  trial  on 
June  10th.  On  that  day,  over  tbe  objec- 
tion of  appellants'  counsel,  who  there- 
upon withdrew  and  refused  to  take  part, 
the  case  was  taken  up,  tried,  and  decided. 

Thn  law  governing  the  case  la  found  In 
article  120  of  the  Code  of  Practice:  "It 
one  against  whom  there  was  a  cause  of 
action  die,  leaving  one  belr  only,  the  salt 
shall  be  carried  on  ajtalnst  such  heir  as  it 
would  have  been  against  the  deceased.  If 
thesuit  had  already  been  brought  against 
the  deceased,  and  he  had  not  answered.  It 
shall  not  be  Interrupted,  but  aball  be  con- 
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tinned  asalnst  the  heir  by  a  mere  citation 
or  Qotlee  served  on  him  to  that  effect, 
wltbtn  the  delay  for  original  citations,  ac- 
cording aa  the  distance  may  he  from  his 
domicile  to  the  court  wherethe  action  has 
been  brought."  "If,  on  the  contrary,  the 
deceased  hare  one  or  more  heirs,  the  plain- 
tiff may  proceed  personally  against  each 
of  them  for  the  share  which  he  Inherits," 
etc.  "It  the  suit  had  been  already  com- 
menced against  the  deceased.  It  shall  be 
coDtlnaed  against  his  several  heirs  by  cit- 
ing each  of  them  separately,  as  If  there 
WHS  only  one."  This  article  Is  found  In 
part  I  of  the  Code.  Id  part  2  are  found 
the  two  following  articles:  "Art.  860. 
When  the  defendant  snffers  Judgment  by 
default  to  be  takea  against  blm,  the  Isane 
Is  Joined  tacitly,  becanse  such  defendant 
Is  presumed,  by  his  silence,  to  have  con- 
fessed the  Justice  of  bis  adversary's  do- 
mand;  therefore  the  plaintiff  Is  allowed 
to  proceed  with  his  proofs  In  order  to 
have  the  Judgment  confirmed.  Art.  861. 
It,  alter  l^sne  Joined,  either  the  plaintiff 
or  defendant  die.  It  Is  not  neceseary  to  re- 
commence the  action.  It  continues  be- 
tween the  surviving  party  and  the  heirs 
of  the  one  deceased,  pursuant  to  the  pro- 
visions enacted  In  the  flret  part  of  this 
Code."  Thus  the  last  article  (861)  express- 
ly refers  to  the  "provisions  enacted  In  the 
first  part  of  this  Code"  as  defining  the 
methods  to  be  pursued  In  the  continuance 
of  the  action.  We  do  not  understand 
plaintiff's  counsel  to  deny  that,  in  a  case 
within  the  terms  of  article  120,  citation  or 
vqnfvalent  notice,  allowing  the  same  de- 
lays as  in  original  citations,  Is  necessary. 
His  contention  Is  that  defendants' case  Is 
not  covered  by  that  article,  because,  be 
rialma,  default  is  eqolvalent  to  answer. 
We  cannot  approve  this  contention.  The 
Code  of  Practice  reoognlxes  two  modes  of 
Joining  Issue,— by  default,  or  by  answer. 
They  are  not  identical,  but  entirely  differ- 
ent and  distinct.  Both  are  equally  effect- 
ive in  Joining  tbe  issue.  But  a  default  is 
certainly  not  an  answer;  on  the  contrary, 
the  defanit  is  only  allowed  becanse  the  de- 
fendant has  not  answered. 

When  the  respective  defendants  In  this 
case  died  they  "had  not  aaswered;"  and 
the  case  falls  squarely  within  tbe  exact 
letter  and  meaning  of  artlclel20,  by  which 
alone  further  proceedings  must  be  gov- 
erned. We  are  therdore  bound  to  bold 
that  tbe  precipitate  proceedings  of  plain- 
tiff were  in  disregard  of  the  legal  rights 
.  of  appellants.  It  is  therefore  ordered  and 
decreed  that  tbe  Judgment  appealed  from 
be  avoided  and  reversed,  and  that  the 
case  he  remanded  to  the  lower  court,  to 
be  there  proceeded  wttb  according  to  law ; 
appellee  to  pay  costs  of  appeal. 

(44  lA.  Ann.  147)   

Barrios  t.  Lacroix  et  ah  (No.  10,968.) 

(Supreme  Court  of  Louisiana.  Feb.  8, 1899. 
MLhAnn.)  ' 

Balb  or  Hons— BviDBNOa  or  SumcisiroT. 

The  oaae  presents  only  questions  of  (act. 
(Si/Udtnu  by  the  Court.) 

Appeal  from  diatiict  court,  parish  of  La- 
fourche;  Tatlos  Bjcattub,  Judge. 


Action  by  Berthole  Barrios  against  B. 
H.  Lacroix  and  W.  W.  Hunter.  Jr..  on  cer- 
taln  uutea  executed  by  Hunter.  From  a 
Judgment  for  plaintiff,  Lacroix  appeals. 

Modified. 

L.  P.  C&iUoaet,  for  appdlant  E.  A, 
(ySaillvun,  fur  appellee. 

FSNifRB.  J.  Plaintiff  was  the  holder  of 
six  negotiable  notes  made  by  one  W.  W. 
Hunter.  Jr..  secured  by  mortgage  and 
vendor's  privilege  on  a  tract  of  land  sold 
by  him  to  said  Hunter.  He  avers  that 
these  notes  were  fraudulently  obtained 
from  him  by  F..  H.  Lacroix,  under  the 
falde  pretense  that  be  wanted  to  have 
them  examined  by  hla  lawyer,  and  that.  If 
found  correct,  be  would  buy  them;  that 
he  never  bought  the  notes,  but  kept  tbem, 
and  failed  to  return  them,  and,  while  thus 
In  possession,  conspired  wltb  Hunter  to 
have  the  said  notes,  together  with  tbeir 
accessory  mortgage  and  privilege,  can- 
celed and  erased,  and  did  Illegally  cancel 
tbem  without  plaintiff's  knowledge  or 
consent.  Tbe  only  defendants  are  Hunter 
and  Lacroix.  The  first  filed  a  general  de- 
nial. Lacroix  also  filed  a  general  denial, 
together  with  a  special  denial  of  the  fraud 
and  misconduct  charged,  and  an  aver- 
ment that  he  bougbttbe  notes  from  plain- 
tiff at  a  fixed  price,  and  by  a  completed 
acUe.  Judgment  was  rendered  In  favor  of 
plaintiff,  ordering  the  telnstatemeot  of  bts 
mortgage  and  privilege,  and  the  return  of 
the  notes,  or,  in  default  thereof,  allowing 
Judgment  for  the  amount  thereof,  with 
recognition  of  mortgage  and  privilege. 
Lacroix  alone  has  appealed,  .we  hare 
no  concern  wltb  the  rights  of  Hanter, 
who  has  not  appealed,  nor  wltb  possible 
Intervening  rights  ol  third  persona,  who 
are  not  parties.  The  sole  question  for 
our  determination  Is  the  Issue  between 
plaintiff  and  Lacroix  of  sale  vel  bod.  If 
tbn  allegations  of  plaintiff's  petition  be 
true,  certainly  Lacroix  has  no  cause  to 
complain  of  the  Judgmentrendered  against 
him.  The  Issne  is  purely  one  of  fact.  T  he 
tentlraony  la  confilctlng.  We  have  studied 
and  weighed  it  very  carefully.  Indepmd- 
ently  of  the  consideration  JusUy  due  to 
tbe  finding  of  the  Judge  a  qua,  we  have 
no  beeitatlon  in  saying  that  the  evidence, 
taken  as  a  whole,  leaves  upon  our  minds 
an  overwhelmlngconvlctlon  that  it  Is  cor- 
rect; that  Lacroix  never  bought  or  owned 
tlie  notes;  and  that  bis  deallngB  witii 
them  were  wrongful,  and  In  fraud  of  plain- 
tiff's rights.  We  might  sustain  our  con- 
cluiilon  by  a  discussion  of  the  evidence; 
but  that  would  be  useless,  and  certainly 
not  agreeable  to  defendant.  It  is  admit- 
ted, however,  that  the  Judgment  ahould 
only  cover  five  of  the  notes,  and  that  tbe 
note  maturing  January  1. 1K91,  waa  val- 
idly acquired  by  Lacroix.  Tbe  Judgment 
must  be  amended  accordingly.  It  Is 
therefore  ordered  and  decreed  that  the 
Judgment  appealed  from  be  amended  by 
striking  therefrom  all  that  part  relating 
to  tbe  first  note  for  91.000.  maturing  Jan- 
nary  1, 1891,  and  that,  as  thus  amended, 
tbe  same  be  now  affirmed,  plaintiff  and 
appellee  to  pay  costa  of  this  appeal. 
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State  v.  Dbnnibon.  (No.  10,978.) 

(Supreme  Court  of  Louisiana.  Feb.  6,  UBS. 
44  La.  Aim.1 

HoitlCIDB— iBBTBDOTIom— PSBMBDIUTIOV. 

1.  A  Cham  to  a  Jnnr  In  a  orimtnal  case.  In 
whiob  the  Judke  limits  himself  to  Instruotlng  the 
jTuy  as  to  the  law  lu  the  oase,  and  Tefralna  from 
reoapItulatlBg  the  erldeaoe  so  as  to  Inftnencw 
them,  and  does  oat  repeat  or  state  the  testlmoay 
of  a  witness,  and  does  not  Klve  an  oidnion  as  to 
what  facts  have  beenprovea  ordlspiroTOd,  albffda 
no  ground  of  oomplaint. 

9.  A  eharfte  In  the  following  words  Is  not 
emv:  "Andwbtlstmallceand  premeditation  in- 
ToWe  a  prior  Intention  to  do  the  act  in  ques- 
tion, it  is  not  necessary  that  the  Intention  should 
have  been  ooncelved  for  anv  particular  tine.  It 
is  as  macSi  premedltatlOB  It  U  eatered  iato  the 
mind  a  moment  hetxae  the  aot  aa  il  It  CBtend 
years  before. " 
(SvUabtM  by  fte  Court.) 

Appeal  trom  district  court,  paiieta  of 
NatchitocheH;  Datid  Pirrson,  Judge. 

ProsecDtlon  agaloat  E.  V.  Dennlson  tor 
mnrder.  From  a  conrlctlon  ol  maa- 
slaaj^hter,  defeadant  appeals.  Affirmed. 

W.  H.  Jack,  Utr  appellant.  W.  H.  Rog- 
er/!, Atty.  Gen.,  and  D.  C^iSearttorouifb,  Diet. 
Atty.,  (Jtf.  a.  CarreTf  ol  eoaaael,)  for  the 
State. 

McE.SRRT,  J.  The  accused  irae  tried  on 
a  charge  for  murder,  and  convicted  of 
inanalaagbter,  and  wns  aootenced  to  bard 
labor  lor  a  period  of  10  years.  From  tbe 
verdict  tbuB  rendered,  and  sentence  thus 
Imposed,  be  bas  appealed  un  grounds 
stated  in  two  billn  of  exception  to  por- 
tions of  the  written  charge  of  tbe  trial 
Judge.  In  tbe  first  bill  It  Is  urgnd  that  the 
district  Judge  trenched  upon  tbe  facts  of 
the  case,  and  Intimated  bis  opinion  as 
to  tbe  legal  bearing  of  tbe  evidence  to  tbe 
prejudice  of  tbe  accused.  The  part  of  tbe 
charge  complained  of  Is  as  follows.  "Al- 
though It  may  be  tbe  unwritten  law  of 
the  land  that  a  husband,  father,  and 
brother  mar  lawfully  slay  one  who  de* 
bauchea  or  defloura  bis  wife,  daug&ter, 
or  sister,  no  law,  written,  or  anwrltten, 
Jnatlflea  the  settlement  ol  other  domestic 
troubiM  or  Infelicities  by  resort  to  deadly 
weapons.  Therefore,  even  if  yon  twlleve 
from  tbe  evidence  that  tbe  deceased, 
Haslewood,  either  persuaded  the  wUe  of 
tbe  prlRuner  to  leave  bis  bed  and  board, 
oratforded  hersbeller  or  protection,  (U  she 
quit  blm  ol  her  own  accord,}  In  neither 
eass  would  aneh  fact  excuse  the  killing. 
Such  family  troubles  cannot  lawfully 
be  adJuRted  by  tbe  deadly  ballet.  The 
extreme  legal  effect  ut  such  provocation 
would  be  to  support  tbe  charge  of  mal- 
ice." The  following  are  tbe  reasons,  ap- 
pended to  tbe  bill  by  tbe  Judge,  for  the 
charge:  "Tbe  defense  set  up  by  the  prla* 
oner  was  that  tbe  deceased.  In  conjunc- 
tion with  his  father-in-law.  bad  Interfered 
with  bis  domestic  relations,  and  had  per- 
suaded hie  wife  to  leave  blm,  and  go  to 
her  father's  bouse.  The  prisuner  had  been 
married  about  two  months  to  a  girl  of  16 
years  ut  age.  without  the  consent  of  her 
parents,  and  by  elopement  with  the  glri. 
The  deeeaaed  bad  been  married  abont  six 
montha  to  a  slater  ol  tbe  prisoner's  wll«, 
and  was  llrlng,  af  tb«  dme  of  tbe  killing, 
wltb  Q,  W.  Bawtborn,  tbe  lather  of  both. 
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Tbe  yoang  wile  of  the  prisoner  left  bis  bed 
and  board  about  six  days  before  tbe  kill- 
ing, for  what  reason  It  does  not  clearly 
appear;  the  prisoner  claiming  that  It 
was  on  account  of  the  persuasion  of  the 
deceased,  and  her  father  and  tbe  prosecu- 
tion claiming  that  It  was  on  account  ot 
111  treatment  and  dissipation  of  tbe  pris- 
oner, both  propositions  being  supported 
by  some  presumption,  but  uosatlBfactory 
evidence.  In  the  fatal  rencounter  that 
took  place,  the  prisoner  was  the  ag- 
gressor, assaaltlng  the  deceased  wltb  a 
heavy  cane,  the  deceased  being  unarmed, 
and  offering  such  resistance  as  he  could 
with  his  hands.  Upon  the  Interference  ol 
three  several  by-standers.  each  endeavor- 
ing to  prevent  farther  violence,  tbe  cane 
was  taken  from  tbe  prisoner,  tbe  deceased 
retired  from  tbe  eon&ict  followed  by  the 
prisoner,  who  drew  a  pistol  from  bis 
pocket,  and  fired  tbe  fatal  shot,  tbe  par- 
ties being  about  12  feet  apart  at  the  time. 
The  counsel  tor  tbe  accused.  In  bla  arga- 
ment,  urged  that,  bytbe  talgber  law  ot  tbe 
country,  not  found  or  sanctioned  by  the 
authorities,  the  Jury  would  be  JustlQeil  in 
excusing  the  act  uf  killing,  on  account  ot 
tbe  alleged  Interference  by  tbe  deceased  in 
tbe  domestic  affairs  of  the  prisoner,  aa 
above  recited.  Much  discussion  wati  bad 
before  the  Jury  upon  the  question,  and 
this  dlscuBSIOD  gave  rise  to  the  charge 
complained  ol."  The  second  bill  ul  excep- 
tion Is  taken  to  the  lollowlug  cbante: 
"And  whilst  malice  and  premeditation 
Involve  a  prior  Intention  to  do  tbe  act  In 
question.  It  is  not  necessary  that  this  in- 
tention should  have  been  conceived  fur 
any  particular  time.  It  Is  as  much  pre- 
meditation It  it  entered  Into  tbe  mind 
a  moment  before  tbe  act  as  U  It  entered 
yeani  before,  and  when  deliberate  malice 
Is  shown  and  established.  Its  continuance 
down  to  tbe  perpetration  of  tbe  homicide 
will  be  presumed,  nuless  rebutted." 

In  the  parts  of  the  charge  complained  ot 
we  fall  to  perceive  wbere  there  is  any  viola- 
tion ot  section  901,  Bev.  Laws.  Tbe  trial 
Judge  limited  bimeell  to  giving  tbe  Jury  a 
knowledge  of  the  law  applicable  to  the 
ease.  He  refrained  from  stating  or  re- 
capitulating the  evidence,  so  as  to  influ- 
ence their  decision  on  the  facts,  and  be  did 
not  repeat  or  state  to  them  the  testimony 
ot  any  witness,  nor  did  he  give  any  opin- 
ion aw  to  wbuttactabad  been  proved  or  dis- 
proved. Rev.  Laws,  S  901.  In  the  second 
bill  It  is  urgfld  that  the  trial  Jndge  erred  lo 
"assuming  a  condition  of  things  wholly 
incompatible  with  the  Idea  of  premedi- 
tated malice,  and  highly  prejudicial  to  tbe 
rights  of  tbe  defendant.''  In  tbe  brief  of 
counsel  this  objection  Is  explained  as  re- 
ferring to  tbe  time  when  tbe  prior  Inten- 
tion to  kill  was  conceived;  that  wbeo  It 
was  conceived  a  "moment"  or  an  "In- 
stant" before  tbe  homicide  the  time  is 
"indeflnite"  and  "Indivisible."  and  is 
"incompatible  with  the  idea  of  delibera- 
tion and  premeditation."  Tbe  defendant 
was  charged  with  murder.  Tbe  trial 
Judge,  by  law,  was  compelled  to  charge 
as  to  malice.  Tbere  Is  no  time  fixed  at 
which  the  Intention  maymter  tbe  mind  ol 
the  aeensed.  As  stated  by  tbe  trial  Judge, 
it  nay  bea  moment  or  Immedlatdr  before 
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the'bomlcide,  and  wben  bo  conceived  Is  aa 
much  malice  as  If  entertained  a  year  or 
more. 

Judgment  affirmed.  . 

(«  I*.  Ann.   — 

State  t.  Donald  et  al.  (No.  10,961.) 

(Supreme  Court  of  LouMono.  Feb.  8, 1802. 
«f  La.  Ann.) 

HoMiciDB— New  Thiil — Soffioibnot  ot  En- 

DEKCB. 

Id  the  allowance  or  rejection  of  newtri&li, 
particularly  in  oases  resting  upon  the  satBcienoy 
of  the  evidence  administered  at  the  trial  to  Jus- 
tify a  conrictlon.  much  reliance  must  be  placed 
upon  the  discretion  of  the  trial  Judge,  and  hia 
rulings  will  not  be  reversed  except  In  very  olear 
oases  of  error. 
{Syllatma  by  the  Court.)' 

Appeal  from  district  court,  parish  ot 
JefTerson;  Emilb  Rost,  Judge. 

Indictment  against  Abraham  Donald, 
Andrew,  allaa  Ben,  Ward,  and  others,  for 
murder.  Defendant  IV'ard  was  convicted, 
anil  appeals.  Affirmed. 

Hainilton  N.  ffAlrtlsr,  for  appellant.  W. 
B.  Rogers,  Atty.  Oen.,  for  the  State. 

Watkins,  J.  Appellant,  Andrew,  alius 
Ben,  Ward  was  jointly  Indicted  with  Dun- 
aid,  White,  and  Dixon  for  the  mordcr  of 
Cornelius  Lansman.  There  was  a  Joint 
trial,  and  all  were  acquitted  except  Ben 
Ward,  who  was  found  ifullty  of  man- 
slaughter, and,  after  an  lueffectnal  at- 
tempt to  obtain  a  new  trial,  was  sen- 
tenced to  five  years  at  bard  labor,  from 
which  sentence  he  appeals. 

Appellant's  contention  is  that  the  death 
was  Inflicted  by  a  gunshot  woand,  the 
bull  entering  the  cavity  between  the  sev- 
enth and  eighth  ribs,  "ranftlufc  In  a  down- 
ward direction  of  abuut43  decrees;  •  •  • 
that  the  only  shooting  done  by  the  ac- 
cused was  while  he  was  standing  at  the 
foot  [or  base]  ol  the  levee,  some  fifteen  (15) 
feet  below  the  deceased,  who  was  standlns 
on  the  top  of  the  levee;"  and  from  that 
hypothesis  defendant's  counsel  argues  the 
necessary  incompatibility  therewith  of 
the  verdict,  and  assigos  this  as  a  conclu- 
sive reason  why  the  trial  Judge  should 
have  granted  the  defendant  a  new  trial. 

The  forr^golng  constitutes  the  pnrport 
of  defendant's  application  for  a  new  trial, 
and,  as  aupporting  that  statement,  there 
was  annexed  to  his  bill  ol  exceptlonathe 
official  certificate  and  procea-verbal  of  the 
coroner.  Besting  upon  this  certificate  and 
the  afiidavit  of  the  accused  fur  the  gov- 
erning facts  of  tbe  case,  there  Is  somn 
plausibility  for  the  defendant's  conten- 
tiun;  but  In  the  record  we  find  the  affida- 
vits of  three  at  least  of  the  eye-witnesses 
of  the  homicide,  which  are  wholly  at  vari- 
ance therewith.  One  of  the  affiants  saya 
that  In  the  conrse  of  a  quarrel  between 
several  persons,  whose  names  are  given, 
"I  left  them.  Neally  [Langman]  ran  over 
his  wife,  knocking  her  down  while  doing 
so,  with  Abraham  Donald  and  Andrew 
Ward  pnrsnlng  him  with  drawn  pistols, 
shooting  at  Elm  all  the  time.  *  *  * 
Ward  and  Donald  fired  pretty  near  all  the 
chambers  ot  their  revulvere."  Another  ot 
the  affiants  states  that  "Neally  Langman 
came  down  the  levee  towarils  Andrew 


Ward  with  a  drawn  pistol.  Some  firing 
took  place  then.  I  cannot  say  who  fired 
first.  Andrew  Ward  had  his  pistol  drawn. 
I  am  cartain  they  were  both  shooting  at 
each  other.  Andrew  Ward  pursued  Lang- 
man  until  he  fell  against  hlx  wife,  and 
then  lumped  up  and  ran  again,  with 
Ward  behind  him,  from  tbt  pigeon-bouse 
to  the  store,  where  he  fell.  There  Ward 
hit  at  Langman  with  the  bntt-end  of  his 
pistol,  while  running  by.  He  then  had 
both  revolvers  In  his  bands,  having  taken 
Langman's  pistol  from  him,"  etc.  An- 
other affiant  states  that  "  Ward  ran  down 
the  levee,  and,  as  he  reached  the  base  of 
the  levee,  be  bait  wheeled  around,  and 
Neelly  [Langman]  went  towards  him. 
Then  they  were  shooting  at  arms-length. 
When  Neally  had  fired  his  last  shot,  he 
broke  and  run,  and  Ward  and  Donald  ran 
after  him.  Neally  fell  on  bis  wife,  and  the 
others  stumbled  over  him.  Tlien  Ward 
took  the  pistol  away  from  him,  and  hit 
him  [Neally]  over  the  head  with  the  bott.  * 
This  testimony  puts  a  wholly  different 
phase  on  tbe  affray  from  that  stated  in 
defendant's  motion.  The  Judge  did  not 
aHsIgn  any  reasons  for  his  overruling  the 
motion,  but  on  the  foregoing  statement 
we  are  of  tbe  opinion  that  hie  ruling  was 
manifestly  Just  and  correct.  Judgment 
affirmed. 

  (44  La.  Ann.  1») 

State  v.  Jackson.  (No.  10,950.) 

(Sxbvreme  Court  of  LouiMana.   Feb.  8, 1899, 
MLa.  Ann.) 

HoHioiDE— SsLV^DsvaitSE— EviDiNO  or  CaARAO> 
TBR— ImPKAOBINO  WlTRBSS— InBTBOCTIONS. 

1.  In  order  to  ezcnse  a  homicide,  tue  accused 
must  1m  under  the  belief  that  his  life  Is  In  dan- 
ger^  or  be  fears  some  ^eat  bodily  harm  may  be 
inflicted  upon  him;  and  said  belief  must  be  the 
resolt  of  some  overt  act  or  hostile  demonatratton 
made  by  the  deceasea  against  the  aoensed. 

2.  ui  attacking  a  witness'  general  character 
for  infamy,  the  investigation  cannot  berestricted 
so  as  to  define  It  to  particular  acta  or  to  partion- 
lar  associates.  It  must  he  as  to  his  whole  con* 
daot  and  character,  so  as  to  establish  sacb  moral 
depravity  that  no  one  wonld  be  Jnstlfled  la  be* 
lievine:  bis  sworn  statement  ancorroborated. 

8.  Whether  a  witness  who  was  not  connected 
with  the  homicide,  and  who  was  with  the  deoeased 
at  tbe  time  of  the  homicide,  was  or  was  not  a 
dangeroua  ebanwter,  la  immaterial,  and  no  evi- 
denoe  of  hla  character  in  this  respect  la  admissi- 
ble. 

4.  Fear  that  one's  life  is  in  danger  will  not 
excuse  a  homicide,  in  the  absence  of  aa  overt  act 
or  hostile  demonstration  on  the  part  of  the  de- 
ceased. 

6.  Wben  the  Judge  charges  sobstftntially  what 
the  defendant  requests  In  a  special  charge,  it  is 

sufficient. 
(Syllabug  bv  the  Coitrt.^ 

Appeal  from  district  court,  parish  ot  St. 
Landry  ;  E.  T.  Lrwis,  Judge. 

Indictment  against  William  Jackson  for 
murder.  Defendant  was  convicted,  and 
appeals.  Affirmed. 

•CbarieBW.Da  £oy,  lor  appellant.  W. 
JB.  Bogen,  Atty.  Oen.,  for  tbe  Htate. 

AfcENBBT,  J.    The  defendant  was  In- 
dieted  for  murder,  tried,  and  found  guilty 
without  capital  punishment,  and  seo' 
tenced  to  Imprisonment  at  bard  labor  for 
life, from  which  Jadgment  he  baa  appealed. 

Tbe  first  bill  of  exceptions  wae  taicen  on 
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the  refusal  of  the  trial  ladge  to  allow  the 
tollowfns  queetlon  to  be  propounded  to  a 
witness:  **  Woslvory  Guldry.thedeceaeed, 
a  man  capable  of  carrylnf?  ont  such 
threats?"  The  trial  Judge,  In  his  state- 
ment  appended  to  the  bill,  says:  "That 
the  accnued  shot  the  deceased  down  in  the 
public  road,  and  without  even  the  slight- 
est effort  ou  his  part  to  make  an  assault 
upon  the  accused.  The  ancDsed  watched 
deceased  while  passing  the  accaaed's  house 
in  the  public  road,  and  fired  twice  across 
a  fence  about  ten  paces  distant,  killing  de- 
ceased almost  inntnntly  while  deceased 
was  standing  still,  being  halted  by  ac- 
cused, and  making  no  demonstration 
whatever  against  him. "  It  appears  from 
the  statement  that  the  deceased  made  no 
hostile  demonstration  against  the  defend- 
ant. It  islmmateiial,  therefore,  what  were 
the  previous  threats  of  the  deceased 
airainst  the  defendant.  They  are  Inad- 
mlsslble  unless  a  proper  foundation  is  first 
laid  by  evidence  of  some  overt  act  or  hos- 
tile demonstration  made  by  the  deceased 
at  the  time  of  the  fatal  assault  apon  bim. 
The  ability  of  the  deceased,  thereture,  to 
execute  threats,  when  he  had  shown  no 
Intention  by  any  overt  act  to  carry  them 
out,  Is  Inadmissible.  State  v,  Demareste, 
41  La.  Ann.  617,6  South.  Rep.  136;  State 
V.  Faterno,  48  La.  Ann.  514,  9  South. Sep. 
443.  There  was  no  demonstration  made 
by  the  deceased  which  Justified  the  defend- 
ant In  believing  that  his  life  was  In  Immi- 
nent danger.  State  v.  Cusgrove,  42  La. 
Ann.  758,  7  South.  Sep.  714. 

The  second  bill  was  reserved  to  the  rul- 
ing of  tbe  trial  Judge  In  refusing  the  fol- 
lowing questions  to  be  propounded  to  the 
witness  Moreau  in  relation  to  the  char- 
acter nf  Jeanbette,  a  witness  for  tbe  proa- 
ecutlou:  "Do  you  know  the  man  Jean- 
bette, and  is  be  not  a  man  who  lives  and 
associates  with  criminal  people?  lon'tit 
a  fact  that  his  principal  associates  are 
lewd  and  abandoned  women 7 "  These 
questions  were  asked  for  the  purpose  of 
impeaching  tbe  witness' general  character. 
Tbe  district  attorney  urged  several  objec- 
tlona  to  the  qoestlons,  any  una  of  which 
we  think  was  good.  The  following  ob- 
Jectlona  are  eoncluBlve :  Tbe  question 
was  leading,  suggesting  tiie  answer,  and 
that  tlie  general  reputation  of  the  witness 
only  can  be  inquired  into.  The  question 
was  leading,  and  therefore  properly  ruled 
out.  In  the  case  of  State  v.  Parker,  7  La. 
Ann.  88,  this  court  had  occasion  to  review 
the'  law,  and  to  determine  the  extent  to 
which  the  Investigation  of  the  witness' 
character  can  be  gone  Into.  In  that  case 
the  question  was  as  to  the  Infamous  char- 
acter of  the  witness,  which  was  com- 
pounded of  a  notorious  character  for  act- 
ing falsely  and  fraudulently,  of  extorting 
money  by  force  and  cheating  from  Che  un- 
wary and  feeble,  and  of  living  among  low 
and  abandoned  women;  that  he  was  idle, 
dissolute,  and  profligate,  and  had  no  means 
uf  support,  and  no  means  of  obtaining 
money,  other  than  those  set  forth.  The 
witnesses  swore  that  although  they  could 
nut  say  that  the  Impeached  witness  had 
formed  any  character  as  to  lack  of  truth, 
and  was  talae  In  oath  and  words,  yet  from 
bla  vkea  and  general  bad  character  tbey 


believed  he  was  unworthy  of  credit,  and 
tboy  would  not  believe  him  under  oath. 
In  the  opinion  this  conrt  said :  **  All  agree 
that  a  man  proved  by  respectable  testi- 
mony to  possess  the  character  described 
iu  tbe  bill  of  exception  under  considera- 
tion would  not  be  entitled  to  eqnal  credit 
with  a  pure  and  virtuous  Vk-ltness;  yet 
such  a  man.nnless  proof  Is  allowed,  would 
stand  aa  fair  before  tbe  Jury  as  one  of  the 
most  spotless  character. "  The  inqnlir, 
therefore,  most  be  Into  the  general  char- 
acter of  the  witness,  and  not  permitted 
to  run  into  collateral  facte  and  particular 
fnqalries  as  to  any  particular  act  or  any 
particular  associates.  In  other  words, 
the  Inquiry  Into  general  character  must  be 
of  that  kind  which  will  show  such  moral 
turpitude  In  the  witness  that  no  one 
would  be  Justified  In  believing  his  uncor- 
roborated statement.  The  Inquiry  Into 
the  witness' character  In  the  Instant  case 
did  not  tend  to  show  that  he  was  Infa- 
mous, but  that  bis  associates  were  talien 
from  a  certain  class  of  people.  The  in- 
quiry was  restricted,  and  therefore  did 
not  come  within  the  reasone  stated  In  the 
case  quoted. 

Bill  No.  8  was  taken  to  tbe  exclusion  by 
the  Judge  of  the  following  question  to  a 
witness:  "Was  Ivory  Guldry,  deceased, 
a  dangerous  man,  and  was  he  a  man  ca- 
pable of  carrying  threats  Into  execution?" 
The  reason  stated  Id  snstalnlng  the  rul- 
ing of  the  trial  Judge  on  bill  No.  1  will  ap- 
ply to  this. 

Bill  No. 4  was  reserved  to  the  questions: 
"  What  Is  Jeanbette's  general  reputation 
for  peaceand  qnlet?  Isn't  he  a  notorious- 
ly dangerous  man?"  These  questions  are 
also  leading  and  objectlona  t>lc  on  that  ac- 
count. Jeanbette  was  a  witness.  He  was 
In  no  way  concerned  Id  the  homicide,  and 
therefore  the  quratlon  was  Irrelevant. 

Bill  No.  5  is  to  the  ruling  out  of  threats 
made  by  the  deceased  prior  to  the  homi- 
cide. There  was  no  overt  or  hostile  dem- 
onstration made  by  the  deceased ;  there- 
fore, tbe  testimony  sought  to  be  Intro- 
duced was  properly  rejected.  This  bill  has 
also  been  disposed  of  by  the  reason  given 
In  sustaining  the  ruling  of  the  trial  Judge 
on  bills  1  and  S. 

Bill  No.  6  was  taken  to  the  refneal  of 
the  trial  Judge  to  charge  the  Jui7  as  re- 
quested by  defendant.  The  charge  re- 
quested was:  (1)  "If  a  man  reasonably 
and  fairly  believes  his  life  is  In  imminent 
donger,  he  Is  excusable  In  killing  hie  ad- 
versary, although  It  afterwards  appear 
that  there  was  no  danger."  The  Immi- 
nent danger  In  which  the  defendant  Imag- 
ines or  believes  himself  to  be  must  result 
from  some  act  of  the  deceased.  It  is  then 
a  question  of  fact  for  the  jury  to  find 
whether  the  demonstration  was  of  such  a 
character  as  to  Impress  tbe  accused  with 
a  belief  that  his  lite  was  In  danger,  or  that 
he  feared  great  bodily  harm  would  be  In- 
flicted upon  talm.  The  law  does  not  ex- 
cuse a  homicide,  coolly  planned  and  delib- 
erately executed,  committed  when  the  de- 
ceased was  making  no  demonstration 
whatever,  and  was  unarmed,  on  the  pub- 
lic road.  (2)  "That,  If  the  Jury  had  any 
reasonable  donbt  on  any  material  point 
of  the  ease,  they  were  bound  to  give  tbe 
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bnneflt  ot  Roch  doabt  to  the  aecased.  *  In- 
Btend  ot  the  ebarse  requested  by  defend- 
aot,  the  trial  Judge  Instructed  tbe  Jury 
"that  tbeymaet  be  sattufled  beyond  a  rea- 
Bonable  doubt  that  the  atate  had  made 
out  Its  case  as  to  every  constituent  ele* 
ment  of  tbe  crime  cbarged,  each  element 
thereof  belngfnUy  explained. "  The  charffa 
was  fair,  and  a  concise  atatement  of  the 
law.  Tbe  defendant  had  no  canae  to  com- 
plain of  It*  Jadffment  a£Qrmed. 


(M  Als. 


BoBTic  T.  State. 


(AqmonM  OoHrt  qT  Alabama,  ftobi  SB,  iBSa.) 

AucioiDi— Faoraonos  or  JlVothsb— buxmui^ 
nox— Etidbvob. 

1.  On  a  trial  for  mtirder,  It  appeared  that  de- 
fendant aod  one  P.  went  at  nlsht  to  the  bonae  of 
deoedent,  where  P.  addressed  deuedent  in  abu- 
sive langoaftB.  and  daoedentsUemptedtoslumtP., 
who  left  the  boose,  pnniied  bydeoedent  While 
decedent  was  pursainET  be  was  straok  by  de- 
fondant  on  tbe  head,  cansin^  death.  There  was 
evidence  that  while  going  to  decedent's  house  P. . 
•aid,  <*I  expect  we  will  have  It  to-night,  *>  and 
defendant  answered  that  he  wonld  "aland  ap  to" 
him,  (P.)  Defendant  requested  an  Instmction 
that  If  the  jury  found  that  defendant  killed  de- 
oeased  under  an  honest  belief  that  it  was  neces- 
sary to  prevent  deceased  from  killing  P.  "with- 
oat  lust  cause, "  they  should  acquit  defendant. 
Beta,  the  instrocUon  was  properly  refused,  as  it 
ignored  the  fsets  (Ij  that  F.  Initiated  the  oonillot, 
and  had  not  maoifSsted  a  desire  to  withdraw  from 
tt;  tbat  defendant  had  designed  to  "stand  np 
to"  P.  if  a  personal  encounter  ensued. 

8.  A  reqaest  to  charge  is  properly  refused, 
though  embodying  oorrect  prinotples,  where 
there  is  no  evidence  in  the  cose  to  support  it. 

a  Decedent's  attending  physician  testified 
that,  aftw  being  wounded,  decedent  was  twice 
removed  from  one  place  to  another,  and  that  "it 
waa  drlszllng"  at  the  time.  On  tiross-examina- 
tion  the  witness  was  asked,  "Is  it  not  posaihle 
that  removing  decessed  about  in  his  cooaition  in 
bad  weather,  over  a  roogh  ooontry,  caused  his 
deatht"  There  was  no  evidence  that  decedent 
was  removed  "over  a  rough  country. "  JSeld,  tbat 
the  answer  to  such  qneation  was  properly  ex- 
cluded. 

Appeal  from  circuit  court,  Umeatone 
county;  H.  (7.  Spbakb,  Judge. 

Richard  Bostlc  was  Indicted  with  John 
Puryear  for  the  murder  of  Jesse  Brock. 
A  separate  trial  of  Bostlc  resulted  In  his 
conviction  of  manslaughter  In  tbe  second 
deieree.  from  which  he  appeala.  Affirmed. 

W.  T.  SADden  and  W.  H.  Tumntine, 
forappeHaot.  Ifm.  L.Marttat  Atty  Qen., 
for  tbe  State. 

Utonb,  C.  J.  Itlssaldtn  4  Bl.  Coram.  218, 
that  "homicide  commuted  for  tbe  preven- 
tion of  any  forcible  and  atrocious  crime 
Is  Justifiable  by  tbe  law  of  nature,  and 
also  by  the  law  of  England,  as  It  stood  so 
early  as  the  time  of  Bracton.  and  as  It 
wuB  declared  by  atatnte,  (24  Hen.  Till., 
c.  6. )  If  any  person  attempts  a  robbery 
or  murder  ot  another,  or  attempts  to 
break  open  a  house  In  the  nlffht-tlme, 
(which  extends  also  to  an  attempt  to 
burn  it,)  and  be  killed  in  such  attempt, 
the  slayer  shall  be  acquitted  and  dis- 
charsed."  Oreenleaf  atates  the  doctrine 
enbetantlally  the  name  way.  8  Oreenl. 
Et.  §  llfi.  In  aray  v.  Combs,  7  J.  J. 
UaraiL478,tblB  aabjeet  waa  dlBcoBaed,  and 


tbe  auttaorltlei  dted.  And  the  Bobject  haa 
been  trequenlly  considered  In  thle  atate. 
Tbe  principle  declared  is  eomewbat  anal- 
ogous to  tbat  laid  down  in  the  older 
booke.  In  Oliver's  Case.  17  Ala.  684. 
(opinion  by  Daroan,  C.  J..)  la  tbls  lan- 
Kuase:  "The  lew.  It  is  feme,  will  Jastify 
tbe  taking  of  life  when  It  la  dona  from  ne- 
cesBlty,  to  prevent  tbe  commlBBlon  of  a 
felony, "  etc.  See,  also.  Dill  v.  State,  25 
Ala.  15;  Noles  v.  State,  S6  Ala.  81;  Simp- 
son V.  State,  59  Ala.  1 ;  Storey  v.  State,  71 
Ala.  82i>.  Modem  decisions  have  hedged 
this  principle  about  with  some  modifying 
qaallflcatlons.  It  the  defense  be  that  tbe 
blow  was  struck  to  prevent  tbe  homi- 
cide of  another,  then  that  other,  aa  wiril 
as  tbe  actor,  most  be  In  a  condition  to 
Invoke  the  doctrine  ot  Justifiable  de- 
fense. Neither  be  who  provokes  a  diffi- 
culty nor  his  voluntary  helper  can  with 
impunity  resist  to  extreme  results  the 
assault  be  baa  provoked,  unless  he  haa 
clearly  retlmd  from  the  conflict;  and,  to 
restore  bim  to  the  full  measure  ot  se  de- 
Jbntfentfo,  bis  conduct  must  plainly  show 
that  biB  purpose  has  ceased  to  be  hostile. 
Gibson  r.  State.  91  Ala.  64,  9  South.  Rep. 
171;  Parker  v.  State,  88  Ala.  4,  7  Suuth. 
Rep.  98.  After  night-fall  the  defendant 
and  Puryear,  with  two  others,  went  to- 
gether to  tbe  bouse  in  which  the  difflenlty 
occurred.  Before  reacblnir  tbe  boose  th^ 
learned  tbat  deceased  was  there.  Boon 
after  entering  the  dwelling  tbe  altercation 
commenced.  Its  first  Introduction  waa 
an  inquiry  by  Puryear,  addressed  to 
Brock,  asking  him  why  it  was  that  he 
(Brock)  had.  spoken  ot  him  (Puryear)  in 
the  manner  he  had.  He  answered  that 
what  be  bad  said  would  stand.  Very 
soon  Puryear  addressed  Brock  In  aoKry 
and  oltanalve  langoage,  whereupon  the 
latter  drew  a  pistol,  aud  attempted  to 
shoot  Puryear.  He  fired  once,  the  ball 
passing  through  Pnryear's  dotbee,  and 
was  pursuing  bIm.  snapping  his  pUtol  at 
blm,  but  It  did  not  fire.  Puryear  ran  out 
at  the  door.  Brock  pursuing  blm.  when 
the  defendant,  Bostlc,  attempted  to  dis- 
arm him.  While  he  was  grappling  tor  tbe 
platui.  Brock  was  struck  ou  tbe  head  with 
a  hard  substance,  probably  a  rock,  which 
felled  him  to  bis  knees,  and  tbe  combat 
then  ceased.  Three  days  afterwarda 
Brock  died,  and  the  attending  physician 
gave  it  aa  bla  opinion  tbat  the  blow  on 
the  bead  caused  bla  death.  Up  to  this 
point  there  waa  no  material  discrepancy 
in  tbe  testimony.  On  some  very  material 
Inquiries  the  testimony  Is  Irreconcilable. 
Some  witnesses  testified  that  when  Pur- 
year  and  bis  friends  were  approaching  the 
house  In  which  tbe  difficulty  occurred,  and 
after  they  learned  Brock  waa  there.  Pur- 
year remarked,  "I  expect  we  will  have  It 
to-olght,'*and  tbat  Boatlo  aaldit  he  did 
be  wonld  atand  up  to  blm.  Bostic,  In  bla 
testimony,  denied  tbls.  There  was  testi- 
mony tbat  Bostlc  struck  the  blow  which 
proved  fatal,  white  he  and  some  other 
witnesses  testified  tbat  be  did  not;  and 
there  was  testimony  tbat  when  Pnryear 
fled  from  the  bouse  be  sdsed  a  polo,  and 
waa  returning  Into  the  bonae  to  renew  tbe 
rencounter.  On  thia  qneBtion  tbe  testi- 
mony waa  by  Fnryear  tabnsalfi  and  there 
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was  no  testimony  tbtft,  after  the  combat 
commenced,  Pnryear  made  any  remark  of 
any  kind.  Els  intention  In  leaving  the 
bouse  mnat,  therefore,  be  gathered  from 
what  he  did,  and  not  from  anything  aald, 
for  be  said  nothing.  We  have  stuted  this 
raucb  of  the  testimony  becanaeJt  exerts  a 
material  Influence  on  some  o(  tbo  Instruc- 
tlona  requested  by  the  defendant.  Several 
cbarges  were  reqaeated.  invoking  the  doc- 
trine referred  to  aboTe,— the  right  of  a 
mere  stranger  to  interfere,  even-  to  ex- 
treme results,  to  prevent  tbe  commission 
of  a  felony  attended  with  force.  The 
charge  so  asked  wblcb  most  nearly  comes 
ap.to  legal  requirements  la  In  thetulluw- 
lug  language:  "U  you  believe  from  the 
evidence  that  the  defendant  killed  the  de- 
ceaEted,  Jesse  Brock,  under  a  well-ground- 
ed and  honest  belief,  created  by  all  tbe  clr- 
cnmstaDCPH,  that  It  was  necessary  for  blm 
to  kill  thedeceased  toprevent  tbedeceased 
from  killtog,  without  Just  cause,  Joba 
Pnryear,  tben  tbe  dofennant  Is  not  guilty, 
and  yonr  verdict  sboold  be  (or  acquittal." 
It  win  be  remembered  tbat  there  was  tes- 
timony in  this  ease  tnat  Jolin  Pnryear 
commenced theconversatlon,  and  used  tbe 
flrat  Insulting  language,  which  brought 
on  tbe  difficulty.  There  was  also  testi- 
mony that  defendant,  Bostlc,  had  prom- 
ised Puryear  to  ^tand  up  to  hini  shonld  a 
difficulty  ensue.  Each  of  these  facts,  i(  be- 
lieved, exerted  an  important  bearing  on 
tbelnqnfry  of  defensive  resistance,  whether 
made  or  attempted  by  Puryear  nr  Bostlc. 
As  to  tbe  former  (Puryear)  It  imposed  on 
bim  the  duty  of  withdrawing  from  the 
conflict  by  manifest  acts  or  positive  lan- 
guage, one  or  both,  before  be  could  place 
himself  on  the  solid  ground  of  eelf-detenae, 
with  the  rights  which  pertain  thereto; 
and  as  to  the  latter  (Bostlc)  It  was  not 
enough  tbat  Pnryear  shonld  have  placed 
himself  on  defensive  ground,  as  stated 
above.  Certain  conditions  as  to  Bostlc 
hlmeelf  were  necessary  before  he  would  be 
Jastlflable  In  strlklngto  savePuryeartrom 
tbe  threatened  violence  wblcb  bis  own  1n- 
saltlng  language  had  provoked.  Bostlc 
was  not  aathorlsed  to  strike  In  defense  of 
Puryear  until  the  latter  bad  clearly  mani- 
fested a  deeim  and  purpose  to  withdraw 
from  the  combat,  nor  even  then,  If  the 
blow  was  struck  pursuant  to  a  formed  de- 
sign and  purpose  to  stand  up  to  blni  in  tbe 
event  tbat  a  personal  rencounter  ensued. 
The  words** without  ]ust  cause"  are  nei- 
ther clear  enough  nor  full  enough  to  an- 
tborice  the  giving  of  tbe  charge  asked,  un- 
der the  testimony  found  in  this  record. 
For  reasons  still  stronger  the  other  kin- 
dred charges  were  rightly  refused. 

.Another  charge  asked  by  defendant  was 
In  this  language:  "Althongta  a  person 
originally  provoked  tbe  conflict.  If  he 
withdraw  from  It  in  good  faith,  and  clear- 
ly announced  bis  desire  for  peace,  and  was 
afterwards  pursued  by  the  other  pfrson, 
bis  right  of  self-delenee  revives. "  The  pre- 
siding Judge  retnsed  this  charge,  giving  as 
a  reason  tbat  It  was  abstract.  Ignoring 
all  other  Inquiries  involved  In  this  charge, 
there  was  nob  a  semblance  of  proof  tbat 
after  the  encounter  was  entered  upon,  or 
after  Puryear  uttered  the  Insulting  lan- 
gaage,-  be  announced  any  desire  for  peace. 


This  of  Itseltrendered  tbe  charge  abstract 
3  Brick.  Dig.  p.  109,  §  84:  Id.  p.  118,  5  106. 

Dr.  Wilkerson  attended  the  deceased. 
Brock,  after  be  was  wounded,  and  testi- 
fied that  he  died  of  concussion  of  the 
brain, caused,  as  be  believed,  by  the  wound 
be  had  received.  He  testified  tbat  after 
bdng  wounded  be  had  been  twice  removed 
from  one  place  to  another,  and  **  tba  t  It  was 
driultng  at  the  time  be  was  moved. "  On 
cross-examination  the  doctor  was  asked 
two  questions,  sobstantlnlly  the  «ame, 
namely:  "If  It  was  not  possible  that  re- 
moving deceased.  In  his  condition,  about. 
In  bad  weather,  over  a  rough  country, 
caused  bis  death."  The  second  question 
was:  "Might  not  the  moving  deceased  in 
Inclement  weather  over  rough  roads,  de- 
ceased being  exposed  while  he  was  In  a 
condition  of  mental  excitement  resulting 
from  the  wound,  have  caused  his  death?" 
These  questions  were  objected  to  by  tbe 
proaecntlon,  the  objections  sustained,  and 
the  defendant  excepted.  This  exception 
raises  In  substance  the  same  question  as 
that  considered  above.  The  record  eon- 
talus  no  testimony  that  the  removals  of 
the  deceased  were  over  a  "rough  coun- 
try," or  over  "rough  roads."  Without 
considering  any  other  gi*ound  of  objection 
to  the  questions,  we  are  forced  to  bold  the 
objections  well  taken,  because  one  of  tbe 
postulates  on  wlhcb  tbe  opinion  ol  the 
physician  was  invoked  had  nu  testimony 
to  support  It.  There  Is  nothing  in  tbe 
other  qu^tlons  raised.  Affirmed. 


LnoAS  T.  PiTTHi.:r. 
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(Supreme  Court  of  Alabama.  Feb.  4, 1803.) 

AonoiT  BT  AoicnnwRAToa— Captioit  or  Co» 
pLuxT— Worm  or  DBBcaumoir — AHSHOMsira 

or  PA.RTIB8— COMPLBTID  BU.1— DbTIUCB— TiTLH 
TO  BCPPOBT— OsNBaiX.  ISSDB. 

1.  The  TTords  "as  admlBlstrstor, "  following 
the  plahitllTa  name  in  the  caption  of  acomplaint, 
are  snfflolent  to  show  that  plaintiff  sues  la  a  rep- 
resentative capacity,  thoa|!h  no  allegatlMi  with 
reference  thereto  is  made  id  the  compwnt  Tbe 
word  **admlni8trator, "  fullowing  alone  tbe  plain- 
tiff's name  In  the  caption,  la  a  mere  word  of 
description- personal,  bat,  lithe  body  of  the  com- 
plaint following  anon  a  caption  contains  a  aofO- 
oient  statement  to  show  that  plaintiff  aoes  In  his 
representative  capacity,  the  bodv  of  the  com- 
plaiat  will  govern  the  caption.  Montgomery  Co. 
V.  Barber,  45  Ala.  287,  overruled. 

2.  Under  Code,  S  2888,  provldlne  tbat  during 
the  progress  of  a  cause  toe  complaint  may  be 
amended  by  striking  out  or  addfag  new  parties 
plaintiff,  or  by  strlldng  out  or  adding  new  par- 
ties defendant,  where  a  defendant  is  sued  In  a 
representative  character  the  complaint  can  be 
amended  so  as  to  make  the  action  against  him 
in  hisindividual  obaraoter.  Christian  v.  Morris, 
60  Ala.  686,  and  Taylor  v.  l^lor,  48  Ala.  64S. 
overroled. 

8.  H.  and  L.  execnted  a  writing  reottlng, 
■^Contract  made  this  day  between**  H.  and  L.  for 
two  certain  horses  with  harness  and  wagon,  to 
be  paid  in  work  at  83.S0  per  day,  L.  agreeing  to 
work  for  EL  ontll  the  debt  is  paid,  only  reserving 
right  to  pay  cash  for  baianoa  at  any  time.  "Bach 
buanoe  oeing  paid  by  L.,  tben  H.  has  no  further 
claim  on  said  team. "  At  tbe  time,  L.  was  th^ 
teamster  of  H.,  and  the  mroperty  was  in  his  po&- 
■eesion  as  aooh,  and  after  the  execution  of  the 
eimtnwt  he  nmalned  in  posseislfHi  eC  the  jfmjf- 
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erty.  Beldy  that  the  sale  waa  complete,  H.  re- 
serving oqI?  an  equitable  claim  on  the  property 
for  nnraid  oalance. 

4.  Such  a  claim  is  not  aufflclent  title  to  au- 
tbori«e  a  recovery  of  the  property  in  detlaae. 

5.  In  detinue  the  general  issue  is  presented 
by  a  plea  of  "tun  detlnet. " 

Appeal  from  circuit  court,  Shelby  coon- 
ty  i  Lb  Hoy  F.  Box,  Jod^. 

PetlDne  by  Lomax  Pittmao,  as  admin- 
istrator do  bonis  Don  of  J.  W.  Hardy, 
deceased,  aRuinst  Bansom  L.  Lucas. 
jDdfftnent  for  plaintiff,  and  defendant  ap- 
peals. Be  versed. 

Tbe  action  was  bronffht  originally  "by 
Minnie  Hardy,  as  the  administratrix  of 
the  estate  of  J.  W.  Hardy,  deceased." 
HfEalnst  tbe  appellant,  B.  L.  Lncas,  for  the 
rernrery  of  certain  described  personal 
property.  Upon  the  reslcnutlon  of  Min- 
nie Hardy  as  administratrix  belns  sag- 
Kested  to  the  conrt,  the  cause  nas  revived 
In  the  name  of  Lomax  Plttmau  as  the  ad- 
ministrator de  bonis  non.  The  defendant 
pleaded  "not  guilty."  Tbe  property  so 
sued  for  originally  belonged  to  the  said  J. 
W.  Hardy,  but  the  defendant  claims  that 
by  the  follonlng  contract,  which  was 
dated  October  3, 1881,  the  said  property 
was  sold  to  him:  "Contract  made  thie 
day  between  J.  W.  Hardy  and  Bansom 
Lucas  for  two  (2)  horses,  known  as 
'Lightning*  and  Old  Joe,*  one  double 
harness,  and  double  wagon,  for  three  hun- 
dred dollars,  same  to  be  paid  In  work  at 
two  dollars  and  fifty  cents  per  day.  This 
means  $2.50  per  day  for  onp  man  and  the 
double  team,  Hansom  Lucas  agreeing  to 
work  for  J.  W.  Hardy  until  said  debt  Is 
pnld,  only  reserving  the  right  to  pay  cash 
for  balance  at  any  time.  Such  balance 
being  paid  by  Bansom  Lucas,  then  J.  W. 
Hardy  has  no  further  claim  on  said  team. 
Anything  said  Lucas  may  buy  from  J.  W, 
Hardy  Is  to  be  sold  blm  cash  price,  with 
small  allowance  for  hauling  same  from 
Galera."  Itwasrecltedbyao  agreed  state, 
ment  of  facts  that,  at  the  time  of  and  be- 
fore tbe  execution  of  said  contract,  the  de- 
fendant, Lucas,  waa  employed  hy  said 
Hardy  as  teamster,  and  had  charge  of  the 
property  mentioned  In  the  said  contract 
and  which  Is  here  sued  for,  and  that  after 
theexecatlonof  aald  contract  hecontlnued 
In  possession  of  aald  property.  It  was 
further  shown  that  the  defendant,  after 
tbe  execution  o(  said  contract,  did  hauling 
for  the  said  J.  W.  Hardy  between  that 
time  and  the  time  of  Hardy's  death,  and 
after  Hardy's  death  the  defendant  did 
some  hauling  under  the  contract  for  Mrs. 
Minnie  J.  Hardy,  widow  of  -said  Hardy, 
"but  on  many  occasions  refused  to  haul 
for  Mrs.  Hardy.*  Thevalueof  the  proper- 
ty was  shown.  It  was  further  shown 
that  after  being  credited  at  the  rate 
agreed  on  in  the  contract  for  all  hauling 
done  for  Hardy  and  his  administratrix, 
and  having  been  charged  fur  all  goods 
purchased  from  the  said  Hardy  at  the 
prices  named  in  the  said  contract,  the  de- 
fbudantwas  Indebted  to  said  .T.  W.  Hardy 
lu  the  sum  of  nine  rente.  At  tbe  written 
request  of  the  plaintiff,  the  court  gave  the 
general  affirmative  charee  In  his  behalf, 
and  to  the  giving  of  the  general  affirm- 
ative cbarige  tbe  defendant  duly  excepted. 


W.  8,  CSnry,  for  appellant.  Lomax  Pitt- 
msn,  for  appellee. 

OoLBMAN,  J.  The  snlt  Is  In  detlune. 
The  caption  to  the  complaint,  when 
died,  was, "Minnie  Hardy, as  the  Adminis- 
tratrix of  Jt  W.  Hardy, IJeceased,  Plaintiff, 
V.  Bansom  L.  Lucas,  Deiendant."  Tbe 
complaint  Itself  is  as  follows:  "The  plain- 
tiff claims  of  the  defendant  the  tollowlug 
personal  property,  viz.,  [describing  tbe 
property,]  with  the  value  of  the  hire  or 
aae  thereof  during  the  detention,"  etc. 
The  proof  shows  that  plaintiff  relied  up- 
on the  title  of  his  Intestate  for  a  recovery. 
The  court  gave  tbe  general  afflrmative 
charge  In  favor  ol  the  plaintiff.  The  first 
qucHtlon  presented  Is  to  determine  wheth- 
er the  complaint  sets  forth  a  cause  of  ac- 
tion In  the  name  of  Mlnule  Hardy  Individ- 
ually.orln  herrepresentative capacity.  In 
the  caaeor  Gibson  v.  Land,  27  Ala.  117,  the 
plaintiff,  Land,  styled  himself  In  the  cap- 
tion or  commencement  of  the'complnint 
"as  trustee  for  bis  wife,  Elisabeth  Land," 
and  It  was  held  these  words  were  mere  de- 
scrlpttfms  personal,  and  the  action  was  In 
hia  Individual  capacity,  in  the  ease  of 
Crimm  v.  Crawford,  29  Ala.  623,  the  cap- 
tion was,  "Crawford,  Admr.  de  bonis  non 
of  Nancy  Cullens,  v.  Thomas  Crimm.? 
The  complaint  Itself  preceded  as  follows: 
"The  plaintiff,  as  administrator  bonia 
non  of  Nancy  Cultens,  deceased,  claims," 
etc.;  and  the  court  held  that  the  com- 
plaint Butficiently  showed  the  action  was 
byplalntlRIn  bis  reprepentatlvecliaraeter, 
and  authorized  plaintiff  to  recover  on  tbe 
title  of  his  intestate.  Beferring  to  tbe  case 
quoted  above  from  27  Ala.,  tbe  court  held 
That,  since  the  adoption  of  the  Code  sim- 
plifying the  plea diuga,  "all  arermenta  as 
to  title  are  dlspeueed  with."  In  Graham 
V.  Gunn,  45  Ala.  577,  in  the  caption  the 
plaintiff  styled  himself  "as  admr.  of  Moses 
Green,"  and  averred  In  tbe  declaratloti 
that  tbe  note  sued  on  was  assets  of  the 
estate  of  his  Intestate.  The  court  held 
that  tbe  suit  was  In  his  representative  ca- 
pacity. In  the  case  of  Montgomery  Co.  v. 
Barber,  45  Ala.  237,  thecaptlim  was, "Rob- 
ert Barber,  as  Sheriff  of  Montgomery 
Conn ty ,  v.  Mon tgomery^Coun ty, " etc.  The 
complaint  itself  proceeded  as  follows: 
"The  plaintiff,  as  sheriff,  claims  of  tbe  de- 
fendant," etc.  Tbe  court  beld  ttant  the 
words  "  as  sberiD, "  In  tbe  caption  and  In 
the  complaint  both,  were  mere  surplusage, 
and  that  plaintiff  was  entitled  to  recover 
upon  proof  of  an  Indebtedness  due  him  In- 
dividually. In  Wright  V.  Rice.  56  Ala.  44, 
the  summons  and  complaint  were  In  tbe 
name  of  John  P.  Bice,  "who  sues  by  the 
name  and  description  of  administra- 
tor of  H.  PIppen,  deceased."  The  court 
held  that  John  P.  Bice  Individually  was 
plaintiff,  and  all  else  mere  surplusage; 
citing  Agee  v.  Williams,  27  Ala.  644. 
There  seems  to  be  some  confusion  In 
the  authorities  as  to  what  Is  neces- 
sary to  distinguish  when  an  action  Is 
brongbt  In  tbe  name  of  tbe  Individual 
and  when  in  bis  representative  character. 
We  hold  the  proper  rule  to  be  that  when 
thp  plaintiff's  uameappearsln  the  caption, 
followed  bytbeword^  "administrator," 
"guardian,*  and  there  Is  no  statement  of 
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averment  In  the  hmly  of  the  complaint  to 
Indicate  dlfferentlj'.  the  words  **  adminis- 
trator, **  "euerdlaD,"  are  all  mere  words 
ol  description  personal ;  that  If  the  name 
of  the  plaintiff  in  the  caption  to  the  com- 
plnfnt  is  followed  by  the  nse  of  snch 
words  as  "as  administrator,"  or  "as 
gaardlan,  **  or  "  who  snes  as, "  or  words  of 
eqairaleiit  meaning,  these  words  ore  snf- 
flcient  to  show  that  the  plafntlO  snes  In  a 
representative  capacity  when  the  com- 
plaint proceeds  In  the  nsoal  form,  ancli  as, 
"The  plaintiff  claims  of  the  defendant," 
etc.  In  the  latter  case  the  words  in  the 
complaint,  "The  plaintiff,"  will  be  referred 
to  the  character  of  the  plaintiff  as  ex- 
pressed In  the  caption.  We  farther  hold 
that  where  the  words  In  the  caption  are 
mere  words  of  descriptloo,  yet.  If  In  the 
biidy  nf  the  complaint  there  Is  a  sufficient 
statement  or  averment  to  show  that  the 
snit  by  plaintiff  Is  In  his  representative 
character,  the  body  of  the  complaint  must 
govern  the  caption.  Tate  v.  Sbackellord, 
24  Ala.  610;  WatHon  r.  Collins.  37  Ala.  588; 
Espalla  T.  Richard,  (Ala.)  10  Soatta.  Rep. 
187.  From  these  conclaslons  It  follows 
that  the  case  of  Montgomery  Co.  v.  Bar- 
ber, 45  Ala.  237,  and  aathorltles  in  that 
line,  must  be  overruled.  It  maybe  regard- 
ed ait  Rettled  that  under  the  statate  ol 
amendmentR,  when  a  complaint  Is  filed  In 
the  name  of  one  salng  In  his Indlridual 
capacity,  it  the  facts  authorise  It  the  com- 
plaint may  be  amended  so  as  to  make  the 
suit  stand  in  his  representative  capacity, 
and  rice  vetaa.  Longmire  v.  Pilkingtno, 
37  Ala.  206;  Crlmm  v.  Crawford,  supra. 
There  are  some  authorities  which,  while 
admitting  the  rale  of  amendments  as 
thus  stated  to  be  applicable  to  plaintiff, 
deny  that  It  applies  lo  defendants,  and 
hold  that,  if  a  defendant  la  sued  in  his  rep- 
resentative character,  the  complaint  can- 
not  be  amended  so  as  to  make  the  cause 
of  action  stand  against  him  in  his  Individ- 
ual character.  We  perceive  nojost  foun- 
dation for  the  diatlactlon,  and  It  finds  du 
warrant  In  the  statute  Itself.  Thestat- 
nte  is  broad  In  Its  provisions,  and  applies 
equally  and  alike  to  plaintiffs  and  detend- 
nnta.  C^de.  §  2S33.  The  case  of  Chris- 
tian V.  Morris,  50  Ala.  586,  aud  Taylor  v. 
Taylor,  43  Ala.  649,  are  contrary  to  the 
strict  meaning  of  the  statute,  and  must 
be  overruled.  The  cnseof  Klrkman  v.  Ben- 
ham,  28  Ala.  601,  cited,  does  not  support 
the  eonatraction  ^ven  to  the  statute,  and 
the  older  eases  cited  In  support  ol  a  con- 
trary proposition  were  rendered  befrnv 
the  adoption  of  the  present  act  allowing 
amendments. 

The  plaintiff  Introduced  in  evidence  an 
Instrument  In  writlug  signed  by  his  intes- 
tate and  the  defendant;  and  plaintiff's  ti- 
tle and  right  to  recover  depend  upon  the 
constmctlon  to  be  given  to  this  contract. 
It  is  exceedingly  Indefinite.  Whether  the 
parties  intended  the  contract  to  be  a  sale 
of  the  property  so  as  to  pass  the  title,  or 
whether  a  sale  on  condition  was  Intended, 
the  title  not  to  pass  nntll  the  payment  ot 
the  puirhase  money,  or  a  sale  with  a  re- 
served lien.  Is  Indeflnlt^y  expressed  and 
imperfectly  manifested  by  its  terms.  There 
are  certain  rules  of  law  applying  to  con- 
tracts tor  the  sale  of  personal  property  to 


which  the  coorts  mnat  resort  to  aid  tliom 
In  their  eonstructlon  of  contracts  of  this 
character.  The  proof  shows  that  at  the 
date  of  the  contract  the  property  was 
then  In  the  possesBlon  ot  the  defendant,  as 
a  teamHter  In  the  employment  of  Hardy. 
No  further  actual  delivery  or  change  of 

Bosoesston  conid  be  made.  It  Is  evident, 
owever.  the  possession  of  Lncas  after  the 
making  of  the  contract  was  not  that  ot 
an  employe,  but  that  of  a  purchaser. 
Nothing  remained  for  the  seller  to  do. 
The  property  was  specified,  and  the  price 
definitely  fixed,  and  the  manner  of  pay- 
ment agreed  upon,  and  possession  deliv- 
ered and  the  right  of  posBession  trans- 
ferred to  the  purchaser.  Mr.  Jostiue 
Clifford.  In  the  case  of  Hatch  Oil  Co.. 
100U.  8. 131.  states  the  law  as  follows: 
**  Where  the  specific  goods  to  which  the 
contract  is  to  attach  are  not  specified, 
the  ordinary  conclusion  Is  that  the  par- 
ties only  contemplated  an  executory  agree- 
ment. Reported  cases  Illustrate  and  con- 
firm that  proposition,  and  many  show 
that  where  the  goods  to  be  transferred  are 
clearly  spevlfled,  and  the  terms  of  sale.  In- 
cluding the  price,  are  explicitly  given,  the 
property,  as  between  the  parties,  passes 
to  the  buyer. without  actual  payment  or 
delivery."  After  citing  the  authorities,  he 
proceeds :  "  Standard  authorities  also 
show  that  where  there  Is  no  manlf^uta- 
tlon  of  Intention,  except  what  arises  fntm 
the  terms  of  the  sale,  the  prenumptlon  is,  If 
the  thing  to  be  sold  is  specified,  and  it  Is 
ready  for  the  immediate  delivery,  that  the 
contract  Is  an  actaal  sale,  unless  there  Is 
something  In  the  subject-matter  or  'at- 
tendant circumstances  to  indicate  a  differ- 
ent Intention.  Well-founded  doubt  upon 
thataublect  cannot  be  entertained,  if  the 
terms  of  bargain  and  sale,  Including  the 
price,  are  explicit.  *  *  *  In  such  case 
[he  continues]  there  is  no  reason  for  im- 
puting to  the  parties  any  Intention  to  sus- 
pend the  transfer.  Inasmuch  as  the  thing 
to  be  sold  and  the  price  have  been  speci- 
fied and  agreed  upon  by  mutual  consent, 
and  nothing  remains  to  be  done."  To  the 
same  effect  may  be  cited  1  Benj.  Hales,  g 
309,  and  note.  That  the  contract  created 
a  liability  upon  Lucas  to  pay  Hardy  9300 
for  the  property  sold  and  purchased  is 
manifest  from  the  contract  Itself.  That 
this  was  the  understanding  ot  the  parties 
themselves  1b  equally  clear,  not  only  from 
the  payments  made  and  credited  as  such, 
but  the  demand  upon  the  defendant  that 
he  complete  the  payment  by  further  work 
and  labor  or  In  cash.  There  is  but  one 
clause  In  the  contract  from  which  any 
contention  can  arise,  and  that  is  this: 
"Such  balance  being  paid  by  Ransom  Lu- 
cas, then  J.  M.  Hardy  has  no  further 
claim  on  said  team."  Applying  the  gen- 
eral principles  of  law  apidicable  to  sales 
ot  personal  property,  we  hold  that  the 
sale  was  complete,  that  the  title  passed  to 
the  purchaser,  aud  all  that  plaintiff  re- 
served was  a  mers  equitable  claim  to  or 
Hen  upon  the  property  for  any  balance 
that  might  remain  unpaid.  There  is  no 
reservation  of  title  bj  the  seller  under  this 
Rontraet,  nor  any  terms  or  provisions, 
which  show  a  conditional  sale,  by  which 
the  parties  Intended  the  Utie  to  pass  at 
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aonift  fntoK*  time,  or  npon  ttae  paymont 
of  the  pnrcbase  money.  Under  Biich  dr- 
cumatances  there  must  be  u  clearly  mani- 
fested Intention  by  the  agreement  Itself  or 
attending  circumstances  that  the  parties 
did  not  intend  a  sale  and  transfer  of  title, 
to  overcome  all  the  presumptions  of  law 
which  arise  In  cases  of  sales  of  personal 
property  where  the  property  Is  deflnttel;; 
speclfled,  the  price  Qxed  and  agreed  upon, 
and  delivery  complete,  and  nothlns  re- 
mains to  be  done  by  the  seller.  A  mere 
equitable  tltie  or  claim  wlU  not  anthorlie 
the  plaintiff  to  mcuver  In  an  action  of  det- 
inue. The  plea  of  defendant  to  present  the 
general  issue  should  hare  been  "aon  deti- 
net. "  Reveraed  and  remanded. 

(M  AiK.  m   

Jolly  t.  State. 
(Supreme  Court  of  Alabama.  Feb.  4,  1893.) 
CoNsriBACT— Acts  aw  ComnuToitB— Tuts  or 

FOKHATIOS— EtiDBVOB— iHTEira— ASBAmjT  WITH 

Ihtbkt  to  Kill. 
1.  Where  the  evidenoe  In  a  trial  for  asaaiilt 
with  Intent  to  murder  stiows  that  defendant  oon- 
Bpired  with  two  others  to  attack  one  P.,  and  that 
aefendant  was  present,  aiding  and  abettinfii  or 
ready  to  aid  and  abet,  in  the  execution  of  their 
design,  defendant  is  galLty,  though  he  struck  no 
blow;  Code  1886,  S  8704,  abolishing  the  dlstinc- 
tton  between  j^nolpals  of  the  first  and  iieoond 
degrees,  and  oetween  principals  and  accessories 
before  tlie  fact,  and  directing  that  all  persons 
concerned  In  the  commission  of  a  felony  be  dealt 
with  as  principals. 

3.  Such  oODspiraoy  need  not  have  been  entered 
Into  previously  to  the  assaulL 

8.  It  being  shown  that  defendant  was  present 
as  an  accomplice  to  mcourage  or  assist  in  the  as- 
saolt,  no  malice  on  his  part  agaiiut  F.  need  be 
shown. 

4.  Where  the  evidence  tended  to  show  that 
defendant  committed  the  assault  In  person,  there 
was  no  need  of  proving  oonspira^. 

Appeal  from  city  court  ut  Anoiston;  B. 
F.  Cabbadt,  Judge. 

James  Jolly  was  convicted  of  an  assault 
with  Intent  to  murder  one  Powell,  and  ap- 
peals. Affirmed. 

The  testimony  for  the  state  tended  to 
Hhow  a  conspiracy  between  defendant  and 
his  father  and  bnither  to  make  an  attack 
on  Powell.  The  only  question  reserved 
forconeideratiOD  in  this  court  arlees  npon 
charges  given  and  refused.  The  court  in 
Its  oral  charge  to  the  Jur^,  among  other 
things,  charged  them  as  follows:  "That 
If  they  believed  beyond  a  reasonable  doubt 
that  the  defendant  was  present  at  the 
time  of  ttae  difficulty,  and  was  aiding  and 
abetting  the  same,  that  he  would  be  as 
guilty  as  the  one  who  struck  the  blow,  al- 
though they  might  believe  that  some  one 
else  engaged  lu  the  difficulty  struck  the 
blow ;  and  that4f  he  was  concerned  lu  the 
matter  by  previous  agreement  with  the 
parties  who  engaged  In  the  difficulty  to 
have  the  same,  and  the  difficulty  was  had 
In  purBuauce  thereof,  then  the  defendant 
would  be  as  guilty  as  the  party  who 
struck  the  blow,  although  be  was  not 

freeent  at  the  time  the  blow  was  struck, 
he  taw  makea  no  distinction  between  ac- 
cHSHortes  before  the  fact  and  principals; 
thoy  are  all  regarded  under  the  law  as 
alike  guilty,  and  are  to  be  Indicted,  tried, 
and  punished  as  principals."  Defendant 
duly  excepted  to  this  portion  of  the  oral 


charge  of  the  court,  and  also  excepted  to 
the  court's  giving  tbo  following  written 
charges  at  the  request  of  the  state:  (3) 
"Unlees  the  Jury  find  from  all  the  testi- 
mony that  Jim  Jolly,  the  defendant,  as- 
aaulted  Powell,  with  malice  uturethougbt, 
with  Intent  to  murder  him,  he  cannot  be 
found  guilty  as  charged  In  the  Indictment 
as  an  accomplice:  unless  the  jury  And  be. 
yond  a  reasonable  doubt  from  the  teetl- 
mony  that  there  had  previously  been  a 
conspiracy  between  the  defendant  and 
othcra,  they  cannot  And  the  defendant 
guilty.**  (7)  "In  this  case  the  law  requires 
the  state  to  make  out,  by  testimony  from 
the  stand  by  witnesses,  every  fact  neces- 
sary to  prove  the  guilt  of  the  defendant 
beyond  any  and  all  reasonable  donbt 
and,  unless  the  ntate  has  made  out  bv 
proof  the  facts  charged.  It  Is  not  necessary 
for  the  defendant  to  offer  any  testimony, 
and  the  Jury  under  such  a  state  of  facts 
should  find  the  defendant  not  guilty."  (8) 
"Before  the  Jury  can  find  the  defendant 
guilty  as  charged  In  the  Indictment  they 
must  find  that  he  was  an  accomplice,  and 
that  the  proof  must  show  that  there  bad 
been  a  previous  conspiracy  between  them 
to  commit  the  offense  charged  In  the  In- 
dictment." (11)  **It  Is  neccBsary,  In  order 
to  convict  the  defendant,  that  the  state 
must  prove  beyond  all  reasonable  doubt 
each  allegation  In  the  Indictment;  and  un- 
less the  state  proves  in  tliln  case  that  Jim 
Jolly  bad  malice  against  Powell,  and  that 
this  malice  was  in  him  before  tbedlfficulty 
or  cutting,  then  the  defendant  cannot  be 
found  guilty  as  chai^^ed  In  the  indict- 
ment."  (12)  "Before  the  ]ury  Is  author- 
ised to  find  tfaedefendantguUty,  they  must 
flud  from  all  the  testimony,  beyond  a  rea- 
sonable doubt,  that  Jim  Jolly  bad  malice 
In  his  heart  against  Powell,  and  that  the 
malice  existed  before  Powell  was  cut." 
After  the  verdlctof  guilty,  defendant  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled. 

James  H.  CUiIdwoIi  and  SartigB  A  Cote- 
man,  for  appellant.  Wm.  li,  Martin,  Atty, 
6en.,  J.  H.  King,  and  John  B,  Kaox,  for 
the  State. 

Walebe,  J.  There  was  evidence  tend- 
ing to  show  that  the  defendant  conspired 
with  his  father  and  brother  to  attack 
James  Powell,  and  that  there  was  a  con* 
cert  of  action  between  the  three  when  the 
assault  was  made,  though  the  evidence 
was  conflicting  as  to  whether  the  wound 
received  by  Powell  was  inflicted  by  the  de- 
fendant or  by  his  brother  Joe  Jolly.  Even 
If  Joe  Jolly  was  the  active  perpetrator  In 
the  commission  of  the  offense,  the  defend- 
ant is.  In  the  eye  of  thelaw,  equally  guilty 
If  he  was  present,  encouraging,  aiding, 
abetting,  or  assisting,  nr  was  ready  to 
aid,  abet,  or  asHist  in  the  execution  of  the 
unlawful  design.  If  thethreecombined  to- 
gether to  attack  Powell,  each  of  them 
would  be  criminally  responsible  for  any 
act  of  the  other  which  was  a  probable  or 
natural  consequence  of  the  execution  of 
their  common  purpose,  though  the  partic- 
ular act  done  was  not  expressly  agreed  to 
or  contemplated  In  advance.  Tanner  v. 
State,  92  Ala.  1,  9  South.  Bep.  613;  Olbson 
r.  State,  88  Ala.  121,  8  South.  Bep.  98^ 
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Williams  T.  State.  81  Ala.  1>  1  Soatb.  Rep. 
179;  Martin  v.  State.  &»  Ala.  115,  8  Soutb. 
Bep.  2i.  "The  distinction  betneeu  an  ac- 
cessory before tbetactand  a  principal,  and 
between  pcinctpula  In  the  Qrst  and  second 
degrees,  In  casetj  of  felony,  Is  abollsbed,  and 
all  persons  concerned  in  tbe  commission 
ot  a  felony,  whether  they  directly  commit 
the  act  constituting  tbe  offense,  or  aid  or 
abet  In  Us  commission,  thongh  not  pres- 
ent, most  *  *  *  be  Indicted,  tried,  and 
punished  as  principals,  am  in  the  case  of 
misdemeanors."  Code  1886,  §  8704.  The 
portion  of  the  oral  charge  ot  tbe  conrt  to 
wbirb  an  exception  was  reserved,  and 
charges  2  and  8  given  at  the  instance  of 
the  state,  were  correct,  under  tbe  mies 
•  above  stated.  Charge  1  given  at  tbe  In- 
stance of  tbe  state  Is  fully  SDpported  by 
tbe  decision  In  tbe  case  of  Walls  t.  State, 
M  Ala.  618,  8  South.  Bep.  680.  It  was  eon- 
tended  for  tlie  defendant,  as  shown  by  a 
number  of  charges  requested,  that  on  an 
Indictm>«nt  charging  blm  with  an  assaalt 
with  intent  to  murder  he  could  not  becon- 
victed  on  proof  that  he  was  a  conspirator, 
and  aided  or  abetted  In  tbe  commlsalon  of 
tbe  offense,  but  that  it  mast  be  shown 
that  be  committed  tbe  araault  In  person. 
That  this  contention  was  not  well  found- 
ed is  shown  by  the  above  statemeut  of 
the  law  on  tbe  subject.  Charges  1,  4,  9, 
10, 18,  and  15  Involved  the  erroneous  prop- 
osition lust  stated,  and  were  properly  re- 
fused. If  tbe  d^endant  was  concerned  In 
tbe  commission  ot  tbe  felony,  or  aided  or 
abetted  bis  father  and  brother  therein, 
either  of  them  could  be  convicted,  though 
tbe  Jury  could  not  determine  from  tbe  evi- 
dence which  of  tbe  three  inflicted  tbe 
wound.  11  they  were  satlsfled  from  the  ev- 
idence that  It  was  Inflicted  by  one  of  tbe 
conspirators.  In  tbe  execution  of  the  com- 
mon design.  Cbargn  2, 6, 6, 14, 16,  and  17 
requested  by  tbe  defendant  were  Incorrect 
in  predicating  a  right  tu  an  acquittal  up- 
on tbe  existence  ot  a  doubt  aa  to  who  did 
tbe  cutting,  without  regard  to  the  absence 
of  doubt  In  the  evidence  that  the  cutting 
was  done  by  one  of  tbe  three  persons  who 
were  acting  In  concert,  with  a  common 
purpose  to  attack  Powell.  The  defendant 
could  be  charged  as  a  principal  If  the  con- 
spiracy to  attack  Powell  was  formed  at 
tbe  time  of  the  difficulty,  and  the  cutting 
was  done  In  tbe  execution  of  a  plan  to 
which  tbe  defendant  then  became  a  party. 
The  cooaplracy  need  not  have  been  en- 
tere<1  Into  previously.  Tanner  v.  State, 
92Ala.  1,9  Soutb.  Bep.  613.  Tblsconsid. 
eratlon  discloses  a  fault  io  cbarges  8  and 
11  requested  by  tbe  defendant.  Tf  Joe  Jol- 
ly was  the  assailant,  and  the  defendant 
knuw  that  the  aasautt  was  made  with  in- 
tent to  murder,  and  was  present  aa  an  ac- 
complice to  encourage,  aid.  or  assist  In  Its 
execution,  It  was  not  necessary  to  show 
that  tbe  defendant  himself  entertained  tbe 
intent  or  malice  against  Powdl.  Tanner 
V.  State.  92  Ala.  1.  9  South.  Bep.  613.  For 
tbia  reason,  charge  12  was  properly  re- 
fused. Charge  7  was  calculated  to  convey 
tbe  impreualon  that  It  was  necessary  to 
prove  that  the  defendant  committed  the 
assault  In  person.  Id  view  ot  the  evidence 
tending  to  show  a  conspiracy,  It  bad  a 
tendency  to  mislead  the  Juty.  Charge  8 


Ignores  tbeevldence  which  tended  to  show 
that  tbe  defendant  did  commit  the  assault 
In  person.  If  that  tendency  of  tbe  evi- 
dence was  believed,  It  was  unnecessary  to 
prove  the  conspiracy.  The  proceeding  on 
the  motion  for  a  new  'trial  was  not  prop- 
erly made  a  part  of  the  record.  Beeidea, 
the  action  of  the  trial  court  on  such  an 
application  Is  not  revlsable  here.  Walker 
V.  State,  91  Ala.  76.  9  South.  Bep.  87.  Tba 
act  of  February  16,  1891,  (Acts  Ala.  1890- 
91.  p.  779,)  allowing  appeals  to  this 
court  from  decisions  granting  or  refusing 
to  grant  motions  for  new  trials,  applies 
only  to  civil  cases  at  law.  No  error  Is  dis- 
covered in  the  record.  Affirmed. 


  (M  Ala.  wn 

FBBRIS  et  til,  V.  MONTOOMEBT  LAND  &  lUP. 

Co.  et  al. 

iSuipreme  .Court  of  Alabama.   Jan.  96, 1893. ) 

Pabtitioh— Ikpbovembnts  b  r  a  Co-Tknaht— Com- 
PBN8A.VIOS— BoiT4  Fids  fuBoausB— DBrsor  or 

pABTIia. 

1.  Where  a  tenant  in  common  has  been  In 
BoIe  possession,  and  has  in  good  taith,  and  wlth- 
ODt  Boy  Intention  of  embarraastD^  his  oo-tenanto 
or  htnderinK  partition  or  sraiain^  an  advantage 
therein,  improved  Uie  land,  while  his  co-teoaata 
have  neglected  their  claim  thereto,  equity  wilt,  ia 
partition  proceedings,  whenever  possible,  allot 
to  such  tenant  the  portion  of  the  land  Improved 
by  blm,  or,  if  this  oe  Impoaslble,  reqalre  his  co- 
tenants  to  reimburse  blm  for  such  improvement. 

8.  Compensation  for  imi^vements  will  be 
allowed  only  when  the  co-tenant,  at  the  time  of 
makliig  them,  believed  hlnisetf  to  be  the  sole 
owner  of  the  land. 

8.  This  role  does  not  apply  to  cases  where 
tbe  improved  portion  of  the  land  can  be  allotted 
to  ttie  uaproving  tenant,  since  tbe  rights  of  his 
oo-tenanta  are  In  no  wise  affaoted  thereby. 

4.  Where  a  spedfled  portion  of  the  land  has 
been  porchased  In  good  faith  from  such  Improv- 
ing tenant  by  a  stranger,  equity  will  extend  to 
tne  latter  tbe  same  protection  as  It  wonld  have 
done  to  bis  grantor. 

fi.  Where  it  is  alleged  and  proven  In  partition 
proceedings  that  tbe  United  States  bas  an  Inter- 
est In  tbe  land,  there  can  be  no  partition  unless 
tbe  United  States  consents  to  beobme  a  party. 

Appeal  from  chancery  court,  Montgom- 
ery county;  John  A.  Fostkr,  chancellor. 

Bill  in  equity  by  tbe  Montgomery  Land 
ft  Improvement  Company  for  a  partition 
of  land.  Croaa-bill  by  the  Southern  Cot- 
ton-Oil Company.  Demurrer  to  bill  and 
cross-bill,  and  plea  filed  by  Catherine  J. 
Ferris  and  others.  From  the  Judgment  of 
the  chancellor,  alt  parties  appeal.  Re- 
versed. 

The  demurrers  involved  substantially 
but  four  points:  tirat,  that,  the  Mont- 
gomery I^nd  ft  Improvement  Company 
having  no  interest  in  the  landa  owned  by 
tbe  Southern  Cotton-Oil  Company,  tbe 
Southern  Cotton-Oil  Company  was  not  a 
proper  party  to  the  bill  filed  by  tbe  land 
company  for  partition,  and.  rtce  versa,  the 
land  company  was  not  a  proper  party  to 
tbe  bill  filed  by  the  Southern  Cotton  Oil 
Company ;  second,  that  the  Southern  Cot- 
ton-Oil Company,  having  wrongfully  dis- 
possessed tbe  reepondents  of  their  lands, 
and  Improved  tbe  same  with  notice  of  re- 
epondents'  rights,  bad  no  right  In  equity 
to  a  partition  so  aa  to  exclude  tbe  ro- 
spondents  from  tbe  benefits  ot  the  lin- 
provements;  tbtrd,  that  tbe  interest  of 
each  person  In  tbe  lands  sought  to  be  dl- 
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Tided  was  not  shown  by  the  bill;  tburtb, 
that  the  htll  did  not  seek  a  partition  of 
tlie  said  lands  trtPncb  ol  the  parties  in  sev- 
eralty, but  asked  that  certain  of  tfapm 
should  receivethelr  shares  in  common.  In 
addition  to  these  deniurrerH,  a  plea  was 
filed.  Betting  np  that  the  United  States 
claimed  an  undivided  one-fonrth  Interest 
in  the  ealdlands.  It  shows  that  theetalm 
was  denied,  and  that  a  suit  was  pending 
between  the  parties,  InvolTlnt;  the  valid- 
ity oT  that  claim.  Both  causes  were  sub- 
mitted to  the  chancellor  on  a  motion  to 
require  a  larger  injunction  bond,  on  the 
demurrers,  and  on  the  sufficiency  ol  the 
plea.  No  evidence  was  Introdnced  to  sup* 
port  the  motiut  requiring  a  largfir  Itijnnc- 
tlon  bond.  The  chancellor  rendered  a  de- 
cree— Fir»t,  sustaining  the  demurrers  on 
the  ground  that  theorlglnt-l  complainant 
had  no  right  to  ask  a  partition  of  the 
property  It  had  sold  to  the  cross-com- 
plalnaut.  and  that  croBS-nomplaloant  bad 
no  right  to  ask  that  the  Hensbaw  heirs 
be  given  their  respective  shares  out  of  the 
lands  remaining  In  the  hands  ot  the  origi- 
nal complainant;  second,  the  court  sus- 
tained the  motion  to  require  a  larger  in- 
junction bond ;  third,  It  overruled  the 
bther  grounds  of  demurrer;  and,  fourth, 
it  sustained  the  exceptlnna  to  the  plea. 
The  plea  sets  up  the  claim  ot  the  United 
State?  In  bar  ot  the  partition  proceedings, 
and  asks  that  the  bill  be  dismissed  by  rea- 
son of  the  facts  set  up  therein.  The  origi- 
nal comp'alnant  aRslgns  as  error  tbe  first 
ruling  ut  tbe  court  hereinabove  set  out. 
The  croHs-complalnant  assigns  as  error 
the  ruling  of  the  court  sustaining  the  mo- 
tion to  increase  the  injunction  bond,  and 
the  ruling  assigned  by  the  original  cr>m- 
plalnant.  The  defendants  to  the  original 
bin  and  cross-bill  tissign  as  error  the  uther 
rulings  of  the  court  on  the  demurrer  and 
Its  rulings  on  tbe  plea. 

Sempledk  Ounter.forappellants.  Tomp- 
kina  A  Troy,  for  appelleefl. 

'Wat.ker.  J.  .Toslah  Morris,  being  s^sed 
In  fee  of  a  tract  of  land  containing  79  acres, 
in  Jane,  1873,  by  a  deod  in  which  tils  wile 
joined,  conveyed  an  undivided  one-half  In- 
terest therein  to  I^^ngene  Beebe  and  Ferrle 
Hennhaw,  who  were  partners  doing  hnsl- 
ness  under  tbe  firm  name  of  Beelie  &  Hen- 
shaw.-  Hensbaw  died  Intestate  in  1878. 
Tn  Janaary.  1887,  Morris  conveyed  his  re- 
maining undivided  half  Interest  In  the  land 
to  the  Montgomery  Land  &  Improvement 
Compnny.  At  the  same  time,  Beebe, 
claiming  and  representing  that,  as  the 
surviving  partner  of  Beebe  6c  Henshaw, 
he  was  fully  authorlced  and  empowered 
bj'  the  hfitra  of  Hensbaw  to  sell  and  con- 
vey the  entire  half  Interent  nf  himself  and 
the  deceased,  Benshaw,  executed  to  the 
same  company  a  deed  purporting  to  con- 
vey to  it  tbnt  undivided  half  interest  In 
the  land,  and  that  company,  relying  upon 
Beebe*B  statements  and  declarations,  m- 
ceived  from  bim  the  conveyance  undertak- 
ing to  convey  the  undivided  halt  Interest 
of  Beebe  &  Hensbaw,  and  paid  htm  there- 
for. Immediately  after  the  execution  ot 
the  deeds  to  It,  the  land  and  improvement 
company  entered  upon  and  took  posses- 
aloa  of  the  entire  tract  ot  land.  Tliat 


company,  In  September,  1887,  undertook 
to  sell  and  convey  to  the  Southern  Cotton- 
Oil  (.'ompany  a  part  of  said  tract.  The 
part  so  attempted  to  be  sold  and  con- 
veyed was  a  lot  containing  aboot  10 
aeres.  Tbe  oil  company  took  possession 
ot  this  lot  in  good  faith, believing  that  tbe 
land  and  Improvement  company  had  a 
good  title  thereto,  and  bad  conveyed  the 
same  to  it,  and  erected  permanent  im- 
provements thereon  of  tbe  vaiud  of  9150,- 
000.  Thereafter  It  was  discovered  that 
Beebe  had  no  right  to  convey  the  interest 
of  his  deceased  partner,  Hensbaw,  and  the 
helm  ot  Hensbaw  hare  recovered  a  Judg- 
ment at  law  against  tbe  oil  company  for 
their  undivided  Interests  in  tbe  lot  upon 
which  the  improvements  had  been  erected. 
The  original  bdl  In  this  case  was  filed  by 
the  land  and  Improvement  company 
aga'nst  the  oil  company  and  the  heirs  ot 
Hensbaw  tor  a  partition  ot  tbe  whole 
tract  above  mentioned.  Tbe  bill  allegea 
that  the  tract  can  be  equitably  divided,  so 
that  the  Hensbaw  heirs  may  have  thc^r 
respective  interests  allotted  out  of  the  un- 
improved portion  of  the  tract  which  the 
complainant  has  not  attempted  to  con- 
vey, and  the  complainant  offers  to  allow 
them  to  receive,  on  the  partition,  tbeir 
respective  portions  tmt  of  tbe  unimproved 
part.  -The  oil  company,  In  Its  answer  and 
cross-bill,  admits  tbe  allegations  of  the 
original  bill,  and  alleges  that  at  tbe  time 
of  its  purchase  from  the  land  andimprove- 
ment  company  it  bad  no  notice  or  infor- 
mation that  the  Hensbaw  heirs,  or  any 
one  other  than  Its  vendor,  had  any  Inter- 
est in  or  title  to  the  land ;  that  It  took  tbe 
land  described  in  Its  deed  in  good  faith, 
believing  that  It  acquired  a  good  title  to 
theentire  interest  therein,  and  that,  act- 
ing under  such  belief,  it  erected  the  valua- 
ble Improvements  before  it  had  any 
knowledge  or  Information  of  the  interest 
or  claim  ol  tbe  Henshaw  taelrs.  Tbe  oil 
nimpany  accepts  the  otter  of  the  original 
bill  that  the  Interest  of  tbe  Hensbaw  heirs 
be  allotted  to  tbem  out  iit  the  unimproved 
land  remaining  In  the  possession  ot  the 
land  and  Improvement  company.  The 
cross-bill  prays  for  a  writ  ot  Inlnuction  to 
restrain  the  Issue  and  execution  of  writs 
of  possession  on  the  Judgment  at  law  in 
favor  of  the  Hensbaw  heirs.  Demurrers 
and  a  plea  were  lnterpos«d  tor  the  Hen- 
sbaw heirs  to  the  original  bill  and  to  the 
cross  bill.  Tbe  plea  and  some  ot  the 
grounds  ot  demurrer  to  the  original  bill 
and  to  the  cross  bill  were  overruled.  Oth 
er  grounds  of  demurrer  were  sustained. 
The  appellants  are  the  Hensbaw  heirs, 
who  assign  as  errors  tbe  rulings  adverse 
to  tbem.  There  are  also  cross-aaslgn- 
ments  of  errors  by  the  complainant  In  the 
original  bill  and  tbe  complainant  in  the 
cross-bill,  respectively. 

When  the  land  and  Improvement  com- 
pany took  possession  of  the  entire  tract 
under  the  deeds  from  Morris  and  Beebe, 
though,  in  ignorance  ot  the  interests  ot 
the  Hensbaw  heirs.  It  claimed  the  land  ua 
sole  owner,  yet.  In  reality,  tbe  extent  of  Its 
right  was  that  of  a  tenant  In  common 
with  them.  The  Interest  which  It  bad  ac- 
quired gave  It  an  equal  right  with  them 
to  occupy  tbe  premlssa.  One  traant  In 
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common  cannot  be  deprived  of  the  rlffht 
touae  and  enjoy  the  common  property  be- 
cause his  CQ-tenante  are  wllllne  to  let  the 
property  He  Idle,  or  tall  or  refuse  to  set  up 
any  claim  to  it;  and  while  be  la  thus  left 
in  sole  poHReflflloD  he  may  manage  the 
common  property  In  any  way  be  pleaaee, 
provided  he  does  not  Injure  his  co-ten- 
antB.  Newbold  v.  Smart,  67  Ala.  326; 
Gayle  v.  Johnston,  80  Ala.  S95.  He  may 
cultivate  or  Improve  the  property,  and 
the  plain  dictate  of  Justice  Ib  that  be  be 
permitted  to  enjoy  the  trnltB  of  his  own 
labors  anlera  that  result  involTes  some 
Infringement  upon  the  rights  of  the  co- 
tenants  who  stand  off  and  forbear  to 
make  any  nse  of  the  property.  The  ten- 
ant oat  of  poBeeBBion  may  at  any  time 
assert  his  right  to  share  In  the  possession, 
or  he  may  have  the  property  partitioned 
by  8  division  among  the  co-tenants  In 
aeveralty,  each  taking  a  distinct  part  ac- 
cording to  the  extent  of  his  Interest.  Be 
cannot  complain  of  the  mere  possession  of 
a  co-tenant  so  long  as  he  refrains  from 
setting  up  any  claim  to  share  In  that  pos- 
session. And  If  In  the  partition  the  part 
of  the  property  which  be  receives  Is  as 
mneb  as  he  wuald  bave  been  entitled  to 
It  his  co-tenant  bad  not  been  in  possession 
at  all,  then,  certainly,  it  cannot  be  said 
that  his  share  In  the  property  has  been 
diminished  by  the  fact  that  his  co-tenant 
has  Improved  the  part  which  is  allotted 
to  hlra  In  the  division.  This  court  has 
not  been  nnmindrnl  of  the  equitable  claim 
of  a  tenant  In  common  who  hsA  in  good 
faith  expended  his  labor  and  capital  in 
the  Improvement  of  property  of  which  be 
has  had  sole  possession,  while  his  co-own- 
ers have  abandoned  or  neglected  It;  but 
this  equitable  claim  Is  not  permitted  to 
Impair  the  right  of  the  co-tenant  out  of 
possession,  or  to  hinder  or  burden  him  in 
the  partition  of  the  property.  Improve* 
menta  wliicb  have  been  made  by  the  ten- 
ant in  possession  either  cover  so  much  of 
the  common  property  that  the  parts  which 
the  co-tenants  out  of  possession  are  en- 
titled to  receive  on  a  partition  cannot  he 
set  off  to  them  without  including  a  por- 
tion of  the  Improvements.  or,they  cover 
no  more  than  the  part  which  may  be  al- 
lotted to  the  occupying  tenant.  In  the 
former  case  the  tenant  who  has  made  the 
Improvements  must  suffer  alosa  as  to  part 
of  thpm,  unless  his  co-tenants  are  required 
to  compensate  or  reimburse  him  therefor. 
In  the  latter  case  the  co-tenants  who 
bave  not  been  In  possession  may  get 
their  full  shares  ut  the  property  wlthoat 
any  of  the  iraproTements.  In  the  one 
case.  If  the  tenant  who  has  had  nothing 
to  do  with  making  the  improvements  is 
required  to  contribute  to  the  pajmenC 
therefor,  to  this  extent  his  right  to  a 
partition  la  burdeiied  and  incumbered  as 
the  result  of  tbu  fact  that  improvements 
have  been  made.  In  theothercaae  he  may 
get  his  full  share  ot  the  property,  and  he 
is  no  Injured  by  the  allotment  to  the  oc- 
cupy ng  tenant  of  the  part  ot  the  land 
which  the  latter  has  improved.  There 
ba^e  been  cases  In  this  court  Involving 
the  claim  of  one  tenant  in  common  to 
compensatloD  from  his  co-tenants  for  im- 
provements made  by  taim  on  the  common 
▼.1080.0024—39 


property,  and  also  cases  In  which  the  claim 
of  the  Improving  tenant  was  merely  to 
have  the  part  of  the  property  which  he 
had  improved  allotted  to  him,  so  that 
his  co-tenants,  who  bad  contributed 
nothing  to  the  improvements,  sbould  re* 
celve  their  parts  ot  the  common  property 
out  of  the  unimproved  portion  thereof. 
in  the  former  class  of  cases  the  claim  to 
ompensation  forlmprovemen  ts  made  was 
not  denied,  but  the  amount  of  the  com- 
pensation was  not  permitted  to  go  be- 
yond the  amount  ot  the  rents  charged 
against  the  improving  tenant.  Horton 
V.  Sledge.  29  Ala.  478;  Ormond  t.  Martin, 
S7  Ala.  598;  Turnipseed  v.  Fltzpatrlck,  75 
Ala.  304.  In  the  lutter  class  of  cases  there 
has  been  a  full  recognition  of  the  equitable 
rule  that  the  court.  If  It  is  practicable, 
should  so  order  the  partition  as  to  give 
the  benefit  of  auy  improvements  made  on 
the  premises  to  him  who  may  bave 
erected  or  made  them,  and  this  la  done 
by  assigning  to  sncb  part  owner  the  por^ 
tlon  of  the  estate  on  which  such  Improve- 
ments are  situated.  Donnor  v.  Quarter- 
mas,  90  Ala.  164,  8  South.  Rep.  715;  Wilkin- 
son V,  Stuart.  74  Ala.  198 ;  Sunders  v.  Rob- 
ertson, 57  Ala.  465.  In  each  ot  the  classes 
of  cases  the  equitable  claim  ot  the  one 
who  baa  made  the  improvements  is  recog- 
nized and  la  enforced,  so  fur  as  such  en- 
forcement does  not  involve  an  Impairment 
of  the  rights  of  bis  co-tenants.  There  la  a 
conflict  In  the  authorities  upon  the  ques- 
tion of  allowing  a  co-tenant,  In  partition, 
to  recover  compensation  for  improve- 
ments made  by  him  without  the  assent  of 
his  co-tenants;  but.  In  cases  where  one 
co-tenant  has  Improved  only  a  parcel  of 
the  premises,  which  does  not  exceed  his 
share  of  the  whole  tract,  the  generally.  If 
not  universally,  recognized  rule  in  courts 
ot  equity  ia  to  have  allotted  to  him,  In  a 

gartition,  the  parcel  which  has  been  fin- 
anced in  value  by  bis  expenditures  and 
Industry.  Preem.  Co-Ten.  (2d  Ed.)  §§509- 
611 ;  Robinson  v.  McDonald,  62  Amer.  Dec. 
480,  and  note:  Nelson  v.  Clay,  23  Amer. 
Dpc.  387;  St.  Felix  v.  Rankin,  3  Ed  w.  Ch. 
3:^3.  When  the  equitable  claim  of  the  im- 
proving tenant  can  be  fully  recognized 
and  protected  by  awarding  him  the  part 
which  he  has  Improved,  the  question  of 
requiring  the  other  co-tenants  to  make 
compensation  for  the  improvements  Is 
not  Involved.  They  get  their  full  shares 
of  the  property  without  any  charge  or 
burden  upon  them  because  of  the  Im- 
provements. The  equity  of  a  co-tenant 
to  bave  the  part  frf  thecommon  property 
which  be  haa  improved  allotted  to  him 
on  a  partition  Is  not  founded  upon  the 
Idea  tliat  he  made  the  improvements 
with  the  consent, express  or  Implied,  of  his 
eo-tenants.  In  Donnor  v.  Quartermas, 
supra,  and  in  Sanders  v,  Robertson,  su- 
pra, the  co-tenants  In  whose  favor,  re- 
spectively, this  equity  was  recognised  had 
made  the  Improvements  while  claiming  to 
be  sole  owners  of  the  common  property, 
and  while  in  adverse  possession  thereof; 
and  in  Wilkinson  v.  Stuart,  snpra,  the 
rule  is  so  stated  by  the  court  as  to  cover 
the  case  of  a  tenant  who  makes  Improve- 
ments upon  the  common  estate  wlthoat 
the  authority  of  his  co-tenaats.  In  Ucr- 
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ton  T.  Sledge,  snpra.  It  was  declared  that 
tbe  improTlag  tenant  was  not  entitled  to 
compensation  tor  Improvemeotato  tbe  ex- 
tent of  tbe  rente  charged  against  him, unless 
he  made  the  improrementa  at  a  time  when 
he  really  and  bona  Sde  believed  himself 
to  be  tbe  true  owner  of  the  land,  and  un- 
less he  was  Indulged  to  make  bhose  Im- 
provementfl  by  that  belief,  really  enter- 
tained. The  authorities  gmtorally,  both 
In  cases  where  compensation  for  Improve- 
ments Is  allowed  and  In  cases  where  the 
Improved  portion  of  the  estate  Is  allotted 
to  tbe  co-tenant  who  baa  expended  bis 
labor  and  capital  thereon,  treat  tbe  tact 
that  the  Improvements  were  made  by  cme 
who  supposed  himself  to  be  legally  enti- 
tled to  tbe  whole  premises  as  an  equitable 
coDslderatlon  in  bis  favor.  1  Story,  Eq. 
Jur.  S  665;  Sedg.  &  W.  Tr.  Tit.  Land,  §S 
69i),  694;  Pitt  V.  Moure,  (N.C.)  6  8.  E.  Rep. 
S89,  8  Amnr.  St.  Uep.  495.  note ;  Patrick  v. . 
MarshalU  4  Amer.  Dec.  670;  and  author- 
ities cited  aupra.  Where  It  la  practicable, 
wltbont  Injory  to  the  other  co-tenants, 
to  allot  the  improved  portion  to  the  one 
who  made  tbe  Improvementa,  the  reaaon 
for  making  sncb  allotment  depend  upon 
tbeezlatence  of  the  fact  that  he  believed 
himself  to  be  the  sole  owner  of  the  entire 
tract  does  not  apply,  as  In  cases  where 
eompensatlon  forimprovemmtslscharged 
against  the  other  co-tenants;  tor  the  al- 
lowance of  compensation,  though  It  Is 
not  permitted  to  go  beyond  tbe  amount 
of  the  shares  of  the  rents  to  which  the 
other  co-tenants  would  be  entitled,  la  still 
a  charge  upon  them  to  that  extent,  wbllfl, 
It  they  get  their  shares  In  full  out  of  the 
unimproved  portion,  and  are  not  required 
to  make  compensation  In  any  way,  tbe 
fact  that 'Improvements  have  been  made 
does  not  affect  their  rights  In  the  partU 
tlon.  The  recognition  In  this  way  of  tbe 
equitable  claim  of  tbe  tenant  who  has 
made  improvements  In  no  way  Impairs 
therlghts  of  his  co-tenants  on  a  partition. 
A  court  of  equity  will  not  allow  one  man 
to  deprive  another  ot  tbe  fruits  of  bis  la- 
bora  and  expenditures  If  sucb  an  uncon- 
scionable result  may  be  avoided  conslat- 
ently  with  the  security  to  each  ot  them 
ol  tbe  (nil  measure  ot  all  that  he  is  enti- 
tled to  claim.  In  sneh  case  we  think  that 
tbe  true  rule  Is  expressed  In  tbe  opinion 
In  Hall  V.  Plddock,  31  K.  J.  Eq.  814,  where 
It  was  said:  "The  only  good  faith  re- 
quired In  such  Improvements  Is  that  they 
should  be  made  honestly,  for  the  purpose 
ot  Improving  the  property,  and  not  for 
embarrassing  bis  co-tenants,  or  Incumber- 
ing their  estate,  or  hindering  partition." 
The  co-tenant,  whether  he  supposes  him- 
self to  be  the  sole  owner,  or  knows  that 
there  are  others  who  are  owners  in  com- 
mon with  him,  Is  entitled  to  occupy  and 
use  the  property,  though  fala  co-tenants 
fail  or  refnse  to  share  with  him  In  the  en- 
joyment thereol:  and  If,  In  the  coarse  of 
his  ase  and  occupation,  he  makes  Im- 
provements  on  a  part  ot  the  common 

f»roperty.  In  good  faith,  and  wltbont  any 
Dtention  ot  embarrassing  or  obstroctlug 
a  partition,  or  gaining  an  advantage 
therein,  there  Is  no  good  reason  why  he 
should  not  be  allowed  to  retain  the  part 
fmproTsd  -by  him,  If  his  Improvementa  la 


fact  do  not  constltnte  a  hindrance  or  ob- 
stacle In  tbe  way  of  the  other  co-tenants 
getting  tbeir  full  shares  on  the  division  of 
tbe  property.  A  court  of  equity  will  sim- 
ply so  order  the  partition  as  to  secure  the 
rights  of  all  parties  without  visiting  an 
unnecessary  hardsblp  upon  any  ot  them. 
In  the  present  ease,  ft  the  facts  were  Jnst 
as  they  are  disclosed  by  the  original  bill, 
except  that  the  land  and  Improvement 
company  bnd  made  no  conveyance  of  any 
of  the  land,  but  bad  erected  the  Improve- 
ments on  tbe  parcel  now  held  by  the  oil 
company,  there  could  be  no  doubt  ot  tbe 
propriety  ot  allotting  that  parcel  on  a 
partition  to  the  land  and  Improvement 
company. 

It  Is  Insisted,  however,  that  the  convey- 
ance to  tbe  oil  company  cannot  be  al- 
lowed to  have  the  effect  ot  conferring 
upon  that  company  an  equity  to  have  al- 
lotted to  It,  on  a  partition  of  tbe  whole 
property,  the  parcel  which  It  holds  under 
.a  conveyance  from  only  one  of  several 
tenants  In  common.  So  tar  as  tbe  gran- 
tor's co-tenants  are  concerned,  the  extent 
of  the  operation  of  bis  conveyance  was  to 
transfer  to  his  grantee  his  undivided  in- 
terest In  tbe  particular  parcel  therein  de- 
scribed. Such  a  convetyance  Is  Ineffectual 
to  prejudice  or  abridge  the  rights  of  tbe 
co-tenants  who  do  not  Join  In  It ;  for  each 
tenant  in  common  has  an  undivided  Inter- 
est In  the  whole  tract,  and  In  every  part 
of  It,  and  the  right  of  one  of  them  In  any 
part  of  tbe  property  cannot  be  Impair^ 
by  tbe  act  of  another.  Tbe  conveyance 
does  not,  so  far  as  the  co-tenants  who  did 
not  join  In  it  are  concerned,  sever  the  spe- 
cial tract  therein  described  from  the  gen- 
eral tract,  to  which  the  tenancy  In  com- 
mon extends.  They  still  have  the  same 
Interest  In  the  part  of  the  property  de- 
scribed In  the  conveyance  as  they  had  be- 
fore It  was  executed.  They  are  stfU  en- 
titled to  a  partition,  and  may  have  their 
shares  In  the  property  set  on  to  them  in 
severalty,  Jnst  as  It  no  conveyance  had 
been  made.  Their  rights  are  not  Increased 
or  dlmlnlsbed.  The  grantee  is  simply 
clothed  with  the  rights  of  his  grantor  In 
thi)  special  tract  described  In  the  convey- 
ance. Ward  V.  Crobett,  73  Ala.  438.  The 
tenants  In  common  who  did  not  Join  in 
the  conveyance  do  not  acquire.  In  cnnse- 
qupnce  thereof,  any  greater  rights  in  tbe 
common  property  or  In  any  part  of  It 
than  they  had  before.  They  have  no  more 
rigbt  to  demand  that  tbe  particular  tract 
described  In  tbe  conveyance,  or  any  part 
of  it,  be  allotted  to  them  on  a  partition, 
than  they  would  have  had  it  the  convey- 
ance had  not  been  made.  We  have  seen 
that  If  one  tenant  In  common  deals  In 
good  faith  with  a  part  of  the  common 
property  as  If  ho  were  the  sole  owner 
thereof,  by  erecting  Improvements  on  bis 
own  account,  he  will  be  allowed,  on  a 
partition,  to  retain  the  Improved  part,  it 
that  does  not  Involve  any  prejudice  to  un 
rights  ctf  his  co-owners.  If  the  improve- 
ments are  made,  not  by  the  original  ten- 
ant In  common,  bnt  by  bis  grantee,  we 
can  perceive  no  good  reason  why  the  lat- 
ter should  not  have  the  benefit  of  the 
same  meaaure  of  protection  which  a  court 
ol  equity  would  have  afforded  to  Us 
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xrantorlfno  conveyance  had  been  made. 
There  1r  ubundant  aupport  in  the  best  an- 
thoritlesfor  the  rulHthat,  In  making  the 
partition  la  each  a  esse,  If  the  part  sold 
and  conveyed  by  one  tenant  In  common 
«an  be  assigned  to  the  pnrchaser  as  a  part 
or  the  whole  of  the  share  of  his  (trantor 
without  prejudice  to  the  grantor's  co-ten> 
ants  Id  the  original  tract,  It  will  be  so  as- 
signed.  Toung  v.  Edwards.  (S.  0.)  11  S. 
£.  Rep.  1066;  Olttlngs  T.  Wortblngton,  67 
Md.  146,  9  Atl.  Rep.  228;  Bnggeas  t.  Mere- 
dith. 16  W.  Va.  2S.  29;  Worthington  v, 
Staunton,  Id.  2US;  Teal  t.  Woodworth,  3 
Paige,  Ch.  473;  St.  FeiJlz  r.Rankln.S  Edw. 
Gh.  823;  Cameron  t.  Thurmond,  66  Tex. 
22;  11  Aroer.  ft  Eng.  Enc.  Law,  1002.  1098: 
Freem.  Co-Ten.  SS  199-205.  Under  this  rale 
the  grantee  merely  has  the  benefit  ol  the 
equitable  claim  which  would  hare  been 
recognlKed  In  favor  of  bis  grantor  if  no 
conveyance  had  been  made.  The  other 
tenants  In  common  are  not  allowed  to 
disregard  the  conveys  nee  so  far  as  It  could 
prejudice  their  rights,  and.  at  the  same 
time,  give  it  such  effect  as  to  secure  to 
them  an  inequitable  advantage,  which 
they  would  not  have  bad  it  the  grantor 
had  made  no  transfer,  bat  had  improved 
part  of  the  property  himself.  "  There  can 
be  no  donbt  that  the  grantee  of  the  apect- 
fled  parcel  will  become  seised  thereof  In 
severalty  if,  upon  partition,  It  should  be 
assigned  to  blm  or  to  bis  grantor,  and 
that.  If  not  so  assigned,  he  will  lose  his 
entire  interest.  He  Is  more  deeply  Inter- 
ested in  the  partition  than  are  any  of  the 
tenants  in  common  of  the  entire  tract.  It 
matters  tittle  to  them  where  their  respect- 
ive purpartlcB  may  be  located.  But  with 
the  grantee  of  a  specltil  location  it  Is  all- 
Important  that  such  a  dlvisltm  may  be 
made  as  will  allow  his  deed  to  become  op- 
eratlve.  He  Ik  entitled  to  the  consldcra- 
tlun  of  th(j  court,  ahd  will,  whenever  his 
claims  are  known  to  the  court,  be  pro- 
tected,  as  far  as  possible,  without  doing 
Injustice  to  the  co-tenants  of  the  whole 
tract.  He  has  therefore  been  regarded  as 
a  proper  party  d^endant  even  In  states 
where  his  conveyance  has  been  spoken  of 
as  void  against  the  co-tenant  of  his 
grantor."  Freem.  Co-Ten.' (2d  Ed.)  S  405. 
Whether  the  partition  Is  sought  by  the 
grantor,  who  retains  an  undivided  inter- 
est In  the  remaining  portion  of  the  orig- 
inal tract,  or  by  bis  co-tenants,  who  did 
not  Join  in  his  conveyance,  It  is  proper  to 
make  the  grantee  of  a  specific  portion  a 
party  defendant,  so  as  to  afford  him  an 
opportunity  to  assert  his  derivative  equi- 
table claim,  to  the  end  that  the  rights  of 
the  co-tenants,  who  are  still  entitled  to  a 
part]tl6n  of  the  entire  tract,  may,  If  prac- 
ticable, and  without  prejudice  to  them,  be 
sntisfled  by  an  allotment  of  their  shares 
out  of  that  part  of  the  original  tract 
which  was  not  Included  in  the  conveyance. 
The  equitable  claim  of  the  purchaser  from 
one  tenant  In  common,  founded  upon  the 
fact  that  he  has,  In  good  faith  and  with- 
out any  purpose  of  embarrassing  a  parti- 
tion, undertaken  to  acquire,  and  has  Im- 
proved, the'parcel  of  land  described  in  his 
deed.  Is  not  to  he  defeated  by  denying  him 
the  right  to  be  a  party  to  the  proceeding 
In  which  the  claims  ol  other  parties  to  the 


LAND  A  IMF.  CO.  611 


property  In  question  may  be  so  adjusted 
as  to  afford  him  protection.  This  can  be 
done  effectually  only  in  a  suit  for  a  parti- 
tion of  the  original  tract.  The  grantee  In 
a  conveyance  of  a  part  of  that  tract  from 
one  of  the  tenants  In  eommon  Is  a  proper 
party  to  such  a  snlt  beeanae  of  his  inteiv 
est  In  having  the  partition  so  directed  aa 
to  protect  him,  so  far  as  that  may  be  done 
without  prejudice  to  the  rights  of  the  oth- 
er tenants  In  common.  Gates  v.  Salmon, 
85  Cat.  588:  Sntter  v.  San  Francisco,  86 
Cal.  116;  Harlan  v.  Langham.  69  Pa.  St. 
236:  Whitton  v.  Whltton.  38  N.  H.  127; 
Battertnn  t.  Chllefli  54  Amer.  Dec.  589. 
The  claim  oinich  grantee  constltntea  an 
equity  which  Is  Involved  In  a  partition  of 
the  original  tract,  and  may  be  recng. 
nlied.and  brought  to  the  attention  of  the 
court  in  an  orl^nal  bill  filed  by  others  In- 
terested In  the  partition  of  the  common 
property,  or  the  grantee  may  proponnd  It 
m  a  cross-bill. 

The  averments  of  the  bill  show  that  the 
land  and  Improvement  company  acquired 
Beebe's  undivided  one.fourtb  interest  in 
the  entire  tract.  The  plea  of  the  Hen- 
shaw  heirs  alleges  that  that  Interest  be- 
longs to  the  United  States.  This  Is  merely 
a  denial  of  a  part  ul  the  title  claimed  by 
the  complainant  In  the  original  bill  and 
the  complainant  In  the  cross  bill.  "In 
suite  for  the  partition  of  lands,  If  the  de- 
fendant denies  the  title  of  the  complain- 
ant, the  chancellor  need  not  dismiss  the 
bill  or  delay  thenult  until  a  trial  can  be 
Instituted  and  had  at  law,  but  may  direct 
the  Issue  as  to  the  title  of  the  complainant 
to  be  tried  as  other  Issues  of  fact  are  tria- 
ble." Code  Ala.  §3588;  McMatfav.  DeBar- 
delaben,  75  Ala.  eS;  Mf.Queen  v.  Turner.  91 
Ala.  278,  8  South.  Rep.  863.  If  the  denial 
of  the  plea  Is  snstalned  by  the  proof,  there 
can  be  no  partition  unless  the  United 
States  becomes  a  party  to  the  suit  so  as 
to  be  bound  by  the  result  thereof;  (or  it  Is 
Indispensable,  In  a  suit  for  partition,  that 
all  co-tenants  not  uniting  In  the  bill  be 
made  parties  defendant.  Freem.  Co-Ten. 
(2d  Ed.)  9  466.  The  United  States  cannot 
be  made  a  party  defendant  without  Its 
consent.  It  the  denial  of  the  plea  is  not 
supported  by  the  proof,  there  will  be  no 
obstacle  to  the  rendition  of  a  final  decree. 
If  the  proof  sustains  the  averments  of  the 
plea,  the  complainant  may  desire  to  have 
the  United  States  made  a  party  to  the 
cause.  It  will  then  be  a  question  whether 
the  bill  should  be  summarily  dismissed  be- 
cause of  tbeinablHty  of  thecomplalnantto 
bring  a  necessary  party  before  the  court, 
or  shonld  be  retained,  and  the  equities  of 
the  parties  now  before  theconrt  protected, 
until  the  absent  party  shall  chooae  to  snb- 
mlt  Itself  to  the  Jurisdiction  of  theconrt, 
or  to  assert  Its  right  to  a  partition  In 
some  other  proceeding,  In  which  the  equi- 
ties of  all  the  parties  In  interest  may  be 
adjusted.   As  that  question  is  not  now 

f>re8ented,  we  will  not  undertake  to  decide 
t.  The  demurrers  to  the  original  bill  and 
to  the  cross-bill  should  have  been  over- 
ruled. The  plea  of  the  Henshaw  heirs  Is 
sufflclent,  and  should  have  t>een  sustained. 
The  ruling  on  the  motion  to  require  the 
cross-complainants  to  give  an  additional 
bond  will  not  be  disturbed.  As  each  ot 
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the  aeafgnments  of  errors  ]b  saetalned  In 

Kart,  the  costs  of  the  appeal  will  be  equal- 
j  dlrlded  between  the  three  parties,  fie- 
Tflraed  and  remanded. 

CuiPTON,  J.,  not  sitting. 

(»  Pla.  18ft)   

Weston  et  al,  v.  Moodt  et  al. 
(Supreme  Court  ctf  Florida.  March  13,  1809.) 

AFFUI^BsOOSD— I>IBMI881Xi— FlUiUBB  TO  FlU 

PETITION. 

1.  A  Statement  la  a  petition  of  appeal,  that 
the  trial  court  "admitted  Improper  evidence,'* 
or  "releobed  proper  evidence,"  u  Insafflclent. 
The  partlcalar  evldenoe  adnutted  <a  rejected 
should  be  designated. 

S.  Where  appellees  move,  »t  the  term  to 
which  an  appeal  was  taken,  to  dismiss  the  ap- 
peal on  accoant  of  the  failure  of  appellants  to 
Hie  a  petition  of  appeal  in  the  time  prescribed 
by  the  rules,  and  pending  such  motion  the  appel- 
liuits  move  for  leave  to  file  the  petition,  accom- 
panying the  motion  with  a  petition  which  is  too 
general  In  its  designation  of  alleged  errors,  the 
court  will,  under  the  liberal  practice  obtaining 
in  such  coses,  permit  the  petition  to  be  filed 
on  terms.  Payment  by  appellsotiS  of  the  coats  of 
both  motions  and  filing  a  proper  amended  peti- 
tion of  appeal  within  a  stated  time,  required  as 
terms  of  allowance  of  appellants' motion;  motion 
to  dismiss  denied;  motion  to  file  petition  granted. 
(Svllabue  by  the  Court) 
Appeal  from  clrcnlt  conrt,  Marlon  coun- 
ty. 

Motion  by  8.  D.  Moody  and  others  to 
diBtnisB  an  appeal  taken  by  W.  J.  Weston 
and   others  from  a  Jndffment.  Motion 

denied. 

Bullock  &  Kurford,  fur  the  raotion.  L. 

N.  Greea,  opposed. 

R&NEY,  C.  J.  Appellees  moved  to  dls- 
roiss  appeal  taben  to  this  term,  on  ac- 
count uf  lailure  of  appellants  to  file  a  pe- 
tition ol  appeal  within  the  time  pre- 
scribed by  rule  8.  Appellants  have  pre- 
sented a  petition  of  appeal,  and  move  to 
be  permitted  to  file  the  same.  The  appel- 
lees object  to  the  petition  as  belngtoo  Ken- 
ernl.  In  statlQK  that  ihe  court  below  "ad- 
mitted Improper  evidence,"  and  "rejected 
proper  evidence,"  without  pointing  oat 
the  particular  evidence  admitted  or  re- 
jected. This  objection  tu  sufficiency  of 
these  statements  of  the  errors  complained 
of  Is  well  taken,  yet  we  do  not  think  it 
Justifies  a  dismissal  of  the  appeal.  Pitt- 
man  V.  Myrlck,  16  Fla.  401.  We  will,  un- 
der the  liberal  practice  obtaiuloe  In  such 
cases,  permit  the  appeal  to  stand  upon 
the  following  terms:  The  ousts  of  both 
motions  will  be  taxed  against  appellants, 
and  the  appellants  must  within  10  days 
file  an  nmended  petition  ut  appeal,  desig- 
nating such  rulings,  orders,  and  decrees  as 
they  claim  to  be  erroneous.  Should  they 
fail  to  file  such  amended  petition,  the 
cuurt  wilt,  of  Its  own  motion,  dismiss  the 
appeal.  The  motion  ut  appellees  will  be 
denied,  and  that  of  the  appellants  grant- 
ed, on  the  terms  Indicated  as  to  each. 

(29  Fla.  266)   

Ellhwortb  v.  Eailb  et  al. 
(Saytreme  Court  of  FZorldo.   Feb.  S6, 1893.) 
NoTiCB  or  &PPJUL— SiuTios  aw  Citmion— Aban- 

1.  Where  80  Aaji  do  not  Intervene  between 
the  entry  of  an  appeal  and  the  next  sucoeedinff 


term  of  the  supreme  court,  onlv  SO  days*  notice 
of  the  appeal  Is  necessary;  and,  to  enable  the 
appellant  to  give  the  appellee  this  notice,  the 
appeal  may  be  made  returnable  to  a  day  In  term 
subsequent  to  the  first  day  of  the  term.  The 
practice  does  not,  however,  contemplate  that 
the  appellant  may  enter  his  appeal  and  use  his 
own  convenience  as  to  tbe  time  of  Issaiug  and 
serving  oltaUon,  nor  Oiat  an  appeal  shall  be 
brought  to  a  term  prior  to  which  there  has  been 
DO  issue  of  citation. 

3.  Delinquency  on  the  part  of  the  clerk  in 
preparing  an  appeal  transcript  is  not  an  excuse 
for  the  failure  of  an  appellant  or  his  counsel  to 
observe  ordinary  diligence  in  obtaining  an  ap- 
peal citation,  and  having  it  served. 

8.  An  api>eal  was  entered  on  the  2d  day  of  a 
month,  and  the  next  term  of  tbe  appellate  conrt 
began  on  the  ISth  day  of  the  month,  and  on  tbe 
5th  day  of  the  next  succeeding  month  appellant 
filed  the  appeal  tranaoript  in  the  appellate 
court,  and  moved  tar  a  citation  returnable  to  the 
same  term.  Seldt  that  the  appeal  was  aban- 
doned, 

(SyUabuB  by  the  Court.} 

Appeal  from  clrcnlt  conrt,  Alachua  eoan- 
ty. 

Bill  by  E.  S.  Halle  and  others  against 
E.  S.  Ellsworth.  From  an  order  overrul- 
ing defendant's  demurrer  to  the  bill,  he 
appeals.   Appeal  dismissed. 

W  W.  Hampton  and  A.  F.OdUnttor 
pellnnt.  F.  E.  Hugbea  and  Sj'd.  L.  Cartm, 
for  appellees. 

Ranby,  C.  J.  An  appeal  was  entered  In 
this  cause,  on  the  2d  day  of  January  of 
the  present  year,  to  the  present  term  of 
the  cuurt,  which  term  began  on  the  l3th 
day  of  the  same  month.  The  appeal  is 
frum  an  order  made  un  the  lOtb  day  of 
December  last,  overruling  certain  grounds 
of  a  demurrer  to  a  bill  lu  chancery.  The 
transcript  was  not  filed  here  till  the  5th 
day  of  the  present  month,  (February.)  at 
which  time  a  prsecipe  or  application  to 
the  clerk,  followed  by  a  motion  enternd  on 
the  docket,  was  made  for  a  citation  re- 
turnehleto  the  present  term.  We  shall 
consider  the  motion  as  It  It  had  been  en- 
tered on  the  day  the  prsecipe  was  filed. 

Where  80  days  do  not  interveno  between 
the  entry  of  an  appeal  and  the  succeeding 
term  ul  this  court,  25  days*  notice  of  the 
appeal  is  not  indispensable,  but  20  days' 
notice  Is  necessary;  and,  to  enable  the 
appellant  to  give  the  appellee  20  days* 
notice,  he  may  make  his  appeal  returnable 
to  a  day  In  the  term  subsequent  to  the 
first  day  thereof. 

The  purpose  of  this  provision  as  to  ap- 
peals t>etween  which  and  the  next  term  of 
the  court  30  days  do  not  intervene  Is  to 
avoid  the  delay  Incident  to  the  appeal  go- 
inf:  over  to  the  second  succeeding  term  of 
this  conrt:  and  to  this  end  nut  only  la 
the  period  of  notice  reduced  to  20  days, 
but  the  time  actually  intervening  be- 
tween the  appeal  and  the  first  day  of 
the  term  Is  permitted  to  be  supplemented 
by  so  many  days  of  the  term  as  will 
reasonably  enable  tbe  appellant  to  give 
the  appellee  20  days'  notice.  The  statute, 
however,  does  not  contemplate  that  tbe 
,  appellant  may  enter  his  appeal,  and  use 
his  own  convenience  as  to  tbe  time  of  is- 
sue and  service  of  the  dtatloii,  nor  that 
any  appeal  shall  be  brought  to  a  term 
prior  to  which  there  has  been  no  Issae  of 
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thedtatiott.  The  provision  of  chancury 
rale  9S.  tbat  the  appellant  shall,  at  the 
time  of  entering  his  appeal,  apply  to  the 
clerk  of  the  circnit  court  to  iMue  a  cita- 
tion, or  tbat  he  ehall  apply  to  the  clerk  of 
thi«  court  upon  ftling  the  transcript 
here,  was  not  Intended  to  change  the  poli- 
cy of  the  Btatnte  as  to  the  time  of  the 
service  of  the  citation.  Appellant  might 
liave  taken  a  citation  from  the  clerk  oj 
the  circuit  court  when  be  entered  this  ap- 
peal. Delinquency,  If  there  was  any.  upon 
the  part  of  the  clerk.  In  not  preparing  the 
transcript  until  the  28th  day  of  January, 
might  excnae  the  mere  failure  to  file  the 
transcript  in  this  eonrt,  but  does  not  ex- 
cuse counsel  from  the  otmervance  of  ordi- 
nary diligence  In  obtainlnK  citation  and 
having  It  served,  or  change  the  policy  of 
the  law.  By  waiting  till  the  twenty-fifth 
day  of  the  term,  and  34  dayu  alter  entering 
his  appeal,  he  has  abandoned  It,  and  It 
should  be  dismissed.  The  motion  will  be 
denied,  and  the  appeal  dismisssd. 

Taylor,  J.,  did  not  sit  in  this  case. 


(29  Fla.  313) 

Rat,  County  Treasurer,  v.  Wii^on. 
(Supreme  Court  of  Florida.   Feb.  1,  1892.) 

CODNTY  WABRAST8— VaLIDITT—  MANDAMUB  TO 

CoDSTT  Tkeascrbb— Plbadiko— Retcbm— Ke- 

TIBW  ON  APFSAI. 

1.  Where  a  clerk  of  the  circait  court  Is  ex 
nfflcio  auditor  of  his  county,  aad  It  Is  his  official 
duty  to  audit  all  accounts  against  the  county,  in 
the  maaner  prescribed  by  the  statute,  and  to 
keep  on  file  m  bis  ofilce  tbe  vouchers  lor  all 
claims  audited  by  him,  and  the  law  also  provides 
that  all  accouDts  agaiosi  a  oouxttynhall  be  ap- 
proved by  the  coun^  commlaaionws  before  they 
are  audited  by  the  clerk,  warrants  or  orders 
in  favor  of  third  parties.  Issued  by  the  clerk 
under  his  seal  of  office,  directed  to  tbe  county 
treasurer,  and  expressed  upon  their  face  to  be 
"chargeable  under  head  of  connl^  expenditures, " 
or  to  be  payable  "out  of  any  money  in  the  treas- 
ury appropriated  for  county  parposes, "  are 
primayacle  valid  claimB  against  the  county. 

2.  Mnndamuslies  aftalnst  a  county  treasurer 
to  compel  the  payment  of  a  valid  warrant  or 
order  drawn  on  him  as  such  treasurer,  and  for 
the  payment  of  which  be  baa  the  necessary  lunds 
amuluable  thereto. 

5.  Where  an  alternative  writ  ot  mandamus, 
brought  to  compel  tbe  payment,  by  a  coun^  treas- 
urer, of  county  warrants,  shows  that  warrants, 
regular  upon  their  face,  were  issued  by  the  prop- 
er officer,  and  lor  value  received,  and  that  the 
treasurer  has  the  funds  for  their  payment,  it 
is  not  demurrable. 

4.  The  fact  that  an  ordinary  action  at  law  ob- 
tains against  a  county  on  a  county  warrant,  does 
not  constitute  a  specific  and  adequate  remedy 
uvoiding  a  mandamua  for  its  payment  In  favor 
of  the  holder  of  aoch  warrant  uunst  a  county 
treasurer  having  the  neeeaaaxy  funds  for  its  p«y- 
uient. 

6.  A  return  to  a  sufficient  alternative  writ 
of  mandamus  must  state  all  the  facta  relied  up- 
on by  tbe  respondent  with  such  precision  and 
certainty  that  the  court  may  be  fully  advised  of 
all  the  particulars  necessary  to  enable  it  to  pass 
upon  .the  sufficiency  of  the  return,  and  Ita  Rtate 
mentB  caanot  be  supplemented  by  inference  or  in- 
tendment. A  return  tbat  tbe  warrants  wbose 
payment  is  sought  ore  spurious.  Illegal,  and  void 
Is,  being  a  mere  conclusion  of  Ian,  insufficient, 
as  likewise  la  a  return  that  the  warrants  were 
Issued  and  are  held  without  valuable  considera- 
tion ;  snult  statement  heing  made,  not  as  a  posi- 
tive averment  of  such  tact,  but  as  an  Inf  erenoe 
or  argunwDt  drawn  from  or  based  upon  allega- 


tions which  do  not  support  tbe  inferenoeor  argu- 
ment 

6.  Assuming  tbat  an  order  by  a  board  of 
oounty  oommisstoners,  duly  entwed  upon  its  rec- 
ords, authorizing  the  Issue  of  county  warrants, 
to  be  necessary  to  the  validity  of  warrants 
of  which  payment  out  of  tbe  county  treasury  is 
sought  by  mandamus,  a  return  stating  that  no 
such  order  appears  upon  the  records  of  the  board 
Is  insufflciffliL  It  is  not  incompatible  with  the 
fact  that  such  an  order  was  duly  made  and  en- 
tered upon  the  records,  nor  tantamount  to  an  al- 
legation that  no  such  order  was  ever  passed  and 
entered. 

7.  An  order  of  a  board  of  county  commis- 
sioners requiring  tbat  county  warrants  previous- 
ly Issued  shall  be  presented  for  re-examinatton 
by  the  board,  and  providing  that  all  such  scrip 
not  presented  by  a  stated  day  shall  be  of  no  ef- 
fect, or  "repudiated,*' is.  though  published  ac- 
cording to  tbe  terms  of  the  order,  no  defense  to 
the  payment  of  warrants  not  presented. 

8.  Tbe  statement  of  a  return  toan alternative 
writ  of  mandamus  should  be  positive,  and  not 
on  information  and  belief. 

0.  The  delay  of  the  relator  In  Instituting  pro- 
ceedings hy  mandamtts  should  be  takeu  advan- 
tage of  by  proper  pleading  in  tbe  trial  conrt.  It 
cannot  be  urged  primarily  in  the  appellate  court. 
{SyUatms  by  the  C(mrt.) 

Appeal  from  circuit  conrt.  Brevard  coun- 
ty; JUBN  D.  llKOOME,  Judge. 

MandamuB  proceedings  by  Thomas  £. 
Wilson  against  S.  H»  Ray,  treasorer  of 
Brevard  county,  to  compel  him  to  pay 
certain  warrants.  From  a  Judgment  for 
plalntiD,  defendant  appeals.  Affirmed. 

Minors.  Jones,  for  appellant.  Tboa*  E, 
WilaoVt  ia  pro,  per, 

Ranby,  C.  .T.  This  Is  an  appeal  from  a 
Judgment  awarding  a  peremptory  writ  of 
maudamua  reqniring  the  appellant,  the 
county  treasnrer  of  Brevard  county,  to 
pay  curtain  county  scrip  or  warrants. 

The  warrants  consist  of  two  pieces,  each 
of  the  denomination  of  flO,  dated  Octo- 
ber 26, 1876,  and  purporting  to  have  been 
issued  in  the  office  of  the  clerk  of  Brevard 
county,  at  Lake  View,  by  John  M.  Lee, 
clerk  of  the  circnit  conrt  of  tbat  county, 
and  ex  offlelo  auditor,  and  sealed  with 
the  official  seal  of  such  clerk,  and  In  favor 
of  William  Shiver  or  order,  and  "^cfaarge- 
able  under  head  of  'County  Expendi- 
tures,' •*  and  Indorsed  by  Shiver;  and  of 
seven  other  pieces,  six  of  which  are  for 
f 20.  and  one  tor  f  10,  drawn  in  favor  of 
the  relator,  and  dated  May  2,  1876,  at 
Lake  View.  In  the  above  county,  signed 
by  John  M.  Lee,  clerk  of  such  court,  and 
sealed  as  above  Indicated,  and  payable 
"out  of  any  moneys  in  the  treasury  ap- 
propriated for  county  purposes."  They 
are  all  drawn  on  the  county  treasurer, 
and  numbered  as  Indicated  in  the  alterna- 
tive writ.  The  alternative  writ  alleges 
that  these  warrants  wereregnlarly  Issued, 
for  value  received,  and  that  tbe  d^ndant 
has  In  hiH  hands,  as  such  county  treas- 
urer, the  necessary  funds  to  pay  them, 
and  thatthey  have  been  presented  to  him, 
as  such  treasurer,  for  payment,  but  have 
never  been  paid,  and  tbat  defendant  la 
such  treasurer. 

By  tbe  constitution  of  1868,  as  by  the 
present  revision  thereof,  the  clerk  of  the 
circuit  court  was  made  clerk  of  the  boards 
of  county  commissioners  and  ex  vSelo 
auditor  of  the  county.  Section  18»  art.  6» 
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Const.  1808,  9nd  aectlon  15,  art.  6,  Const. 
1885.  The  act  of  June  6, 1S70,  (section  81, 
p.  179.  McClel.  Dig.,)  provides  that  the 
clerks  of  the  different  counties  shall  audit 
alt  accounts  against  their  respective  coun- 
ties Id  the  same  manner  as  prescribed  for 
the  comptroller  to  audit  accounts  against 
the  state,  and  that  they  shall  require  tbe 
same  evidence  ot  the  legality  of  claims 
against  counties  as  Is  required  to  estab- 
lish claims  against  the  state,  and  be  shall 
keep  on  file  In  his  office  vouchers  for  all 
claims  audited  by  blm.  By  the  act  of 
February  16,  1872,  (page 816,  McClel.  Dig.,) 
the  county  cunimlsalonera  were  given 
power  to  approve  all  accounts  against 
tbe  counties  before  the  same  should  be  au- 
dited by  the  clerk.  The  legislature  of 
1877,  (sections  12, 18.  pp.  817.  818,  Mcael. 
Dig.,)  being  subsequent  to  the  issue  of 
these  warrants,  need  not  be  considered. 

The  alternative  writ  was  demun-ed  to 
on  four  grounds,  one  ot  which  was  that 
the  i-elator  had  filed  no  cause  of  action; 
which  ground  was  sustained  and  the 
oihers  overruled;  and.  the  relator  filing 
the  cause  ot  actluD,  the  defendant  an- 
swered as  required. 

The  writ  states.  In  our  Judgment,  a 
prima  fkcle  case  of  pecuniary  liability 
on  tbe  part  of  the  county;  or,  In  other 
words,  sets  up  a  safflclently  valid  claim 
against  the  county  to  call  for  a  defense. 

Under  the  above  constitutional  provIs< 
Ion  and  the  legislation  of  1870,  It  Is  clearly 
an  official  duty  of  the  clerk  ot  tbe  circuit 
court  to  audit  all  claims  against  the 
county,  and  these  warrants  Issued  by 
hlni,  under  his  hand  and  official  seal,  are 
the  usual  and  proper  evidence  then  given 
a  creditor  of  the  auditing  of  his  claims 
against  the  county,  the  vonctaers  tor 
which  are  presumed  to  have  been  duly 
required  by  the  clerk  or  auditor,  and  to 
have  been  flied  by  him  In  his  office.  Coun- 
ty nnd  city  orders  Isaued  by  the  proper 
officers  are  prlmn  facie  binding  and  legal. 
Such  officers  are  presumed  to  have  done 
their  duty,  and  tbe  orders  constitute  a 
prima  facfe  canae  of  action,  the  Impeach- 
ment of  which  must  come  from  the  defend- 
ant. Dili.  Mun.  Corp.  §  60S;  Commission- 
ers V.  Day,  19  Ind.  450;  Commissioners  v. 
Keller,  fi  Kan.  510;  Clark  v.  City  of  Des 
Moines,  19  Iowa,  199, 211;  Cheeney  v.Town 
of  Brookfleld,  60  Mo.  63;  City  of  Corners- 
vllle  V  Hydraulic  C-o..  86  Ind.  184.  It  Is,  la 
the  absence  ot  any  showing  to  the  con- 
trary,  to  be  presumed  that  the  accounts 
upon  which  the  warrants  were  Issued 
were  approved  by  the  county  commis- 
sioners under  the  act  of  1872  before  tbe 
clerk  audited  them  and  issued  the  war- 
rants sued  on.  It  was  not  neceisary  to 
Bpedfy  tbe  consideration  of  the  warrant 
In  the  writ.  Commissioners  v.  Day,  su- 
pra. An  alternative  writ  Is  not  demurra- 
ble. If  It  states  a  prima  facte  case.  State 
V.  Mayor,  etc.,  of  Jacksonville,  23  Fla.  21. 
ThlR  writ  shows  that  the  scrip  was 
issued  by  the  proper  officer,  and  for  value 
received,  and  that  the  treasurer  bns  funds 
to  pay  It;  and  tbe  Judgment  must  be 
affirmed,  nnless  we  find  elthw  that  the 
relator  has  another  sperlflc  and  adequate 
remedy,  tir  that  the  matters  set  np  In  the 
r«tarn  are  snffldent  to  bar  a  recovery  in 
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this  proceeding.  To  these  questions.  In 
tbe  order  stated,  we  shall  address  our- 
selves. 

In  Cora.  V.  Johnson,  2  Bin.  27B,  the  de- 
cision was  that  mandamua  lay  to  compel 
road  snpervtsors  to  pay  orders  drawn  on 
them  In  favor  of  surveyors  by  Justices  of 
tbe  peace,  under  the  provisions  of  a  stat- 
nte.  "It  Is  said,"  observes  the  opinion, 
''that  the  supervisors  may  be  indicted  for 
neglect  of  duty.  But.lf  they  were  Indicted 
and  convicted,  tbe  orders  might  still  be 
unpaid.  It  is  said,  also,  that.  If  they  with- 
hold payment  without  Just  cause,  they 
are  liable  to  an  action.  Granting  that 
they  are,  it  must  be  brought  against 
them  In  their  private  capacity,  and  there 
Is  no  form  of  action  against  them  which, 
being  carried  to  Judgment,  will  authorize 
an  execution  to  be  levied  on  the  treasury 
of  the  Northern  Liberties.  Now  It  was  to 
this  treasury  that  the  surveyors  had  a 
right  to  look  when  they  acted  under  thdr 
commission  from  tbe  governor."  In  Baker 
v.  Johnson,  41  Me.  15,  maadamum  was 
granted  to  compel  a  county  treasurer  to 
pay  the  account  ot  a  sheriff  for  tals  services 
and  those  ot  hts  subordinates  In  attending 
court.  His  bills  were  andlteU  and. al- 
lowed by  tbe  presiding  Judge.  Some  ob- 
jection was  made  that  tbe  judge  did  not. 
In  terms,  order  the  bills  to  be  paid,  yet  It 
was  conceded  that  they  were  allowed  in 
the  same  manner  as  had  ever  been  tbe 
practice  in  the  county.  In  Potts  v.  State, 
76  Ind.  836.  a  supervisor  of  highways  had 
allowed  a  laborer  for  work  done,  and  given 
him  an  orderonthetrusteeof  the  township 
forltepayment;  but  the  trostee.on  demand 
of  payment,  refused  to  pay  the  orderoutot 
the  moneys  In  his  hand  applicable  to  Its 
payment,  and  a  peremptory  mandamua 
was  granted  on  relation  ot  the  supervisor. 
In  8tate  v.  Oandy,  12  Neb.  232, 11  N.  V. 
Bep.  296.  the  writ,  after  describing  tbe 
warrants  and  their  assignment  to  tbe  re- 
lator, stated.  In  subRtance,  that  tbe  war- 
rants were  legally  Issued  by  tbe  board  ot 
county  commlssluners,  duly  presented  to, 
and  audited  and  allowed  by,  the  board 
when  In  session,  and  that  they  bad  been 
presented  for  payment,  and  payment  re- 
fused, and  that  there  were,  at  tbe  institu- 
tion of  the  proceeding,  sufficient  funds  in 
tbe  treasury  to  pay  tbe  same  after  paying 
all  prior  warrants  on  that  fund.  These 
tacts  being  conceded  by  the  failure  of  the 
defendant  to  answer,  a  peremptory  writ 
was  awarded.  See,  also,  Johnson  v. 
Campbell,  39  Tex.  88;  Hendricks  v.  John- 
son. 45  Miss.  644;  Clayton  v.  Williams,  49 
Miss.  811;  State  V.  Treasurer,  48  Mo.  228; 
People  V.  Edmonds,  16  Barb.  629.  39  Barb. 
468;  People  v.  Haw8,36  Barb.  59.  In  Peo- 
ple V.  Wendell.  71  N.  Y.  171,  there  was  an 
appllration,  primarily,  tor  a  peremptory 
mandamua  requiring  a  connty  treasurer 
to  pay  a  claim  of  tbe  relator  which  had 
been  audited  by  the  board  ot  supervisors 
ot  the  county.  The  papers  used  la  oppos- 
ing the  motion  showed  quite  clearly  that 
a  fraud  bad  been  perpetrated  upon  the 
board  of  supervisors  In  reference  to  a  con- 
siderable portion  of  tbe  claim,  and  it  was 
also  apparent  that  another  portion  otU 
was  allowed  vlthout  any  antbority  or 
aanutlon  ot  law.  The  order  denying  the 
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application  wan  affirmed.  Beeognlsfogr  It 
as  a  aettled  prlDclple  tbat  a  remedy  hy 
peremptory  mandanma  cannot  be  Invoked 
unlenH  tbere  fa  a  clear  and  anqueBtiotied 
legal  rigbt,  (People  v.  Mutt.  64  N.  Y.  600^ 
it  Is  yet  observed  by  tbe  court,  snbjeet. 
bowever,  to  tbe  fact  tbat  in  tbto  case  an 
alternative  writ  did  not  seem  to  be  de- 
sired, that  It  Is  tbe  doty  of  tbe  eonrt.  In 
Boch  caacR.  to  see  that  the  riebts  n(  the  re- 
lator are  folly  protected,  and  It  Is  author- 
ized to  direct  the  luanlng  ot  an  alternative 
writ  la  cases  where  the  facta  relied  upon 
by  the  relator  are  In  dispute,  or  where  tbe 
parlies  vrish  to  review  tbe  case  on  appeal, 
or  apon  the  aagKestlon  ot  either  party. 

Tbe  above  anthoritlea  hold  that  where 
theclalm  of  ttaerelatorlsone  of  acharacter 
whose  payment  the  law  Imposes  on  the 
cuaoty  or  manlclpallty,  and  It  has  been 
audited,  and  ordered  to  be  paid  by  officers 
having  the  authority  to  aadlt  It  and  or- 
der  ita  payment,  a  county  treasurer,  or 
other  paying  officer,  abonld  not  refnae  to 
pay,  If  he  baa  tbe  money  to  pay  It  with, 
anlesa  theclalm  la  for  some  reason  fraud- 
ulent. The  dnty  to  pay.  where  tbepaying 
officer  baa  the  funds  to  pay  with,  and  tbe 
officers  auditing  and  ordering  payment 
have  acted  within  the  scope  of  their  pow- 
ers, and  there  Is  no  fraud  attached  to  tbe 
claim,  its  merely  ministerial,  and  manda- 
mna  will  lie  to  compti  Its  payment.  It  Is 
true  the  rightto  this  remedy  wasdoobted, 
though  not  decided.  In  People  v.  Law- 
rence, 6  Ulll,  244,  but  fluch  right  Is  affirmed 
In  the  later  New  York  cases.  If  the  claim 
Is  not  one  ot  a  character  payabltj  by  the 
county  or  municipality,  or  If  the  board 
auditing  it  and  ordering  Ita  payment  bad 
no  authority  to  do  so,  or  If  there  la  fraud, 
(or.  It  may  be,  mistake.— Shirk  v.  Pn- 
laakl  Co.,  4  DID.  2f)9.>  neither  of  which  con- 
ditions Is  pretended  to  exist  here,  the  pay- 
ing officer  ahoold  refuse  to  pay  it.  It  Is 
true  that  In  some  caaes  tbe  right  to  tbe 
writ  la  put  on  the  ground  that  an  ordi- 
nary action  at  law  will  not  lie  against  Che 
county  or  municipality  on  theclalm.  We 
fall  to  aee  that  ancb  an  action  against  tbe 
county  la  a  anfficlent  remedy.  If  theclalm 
la  lawful,  and  has  been  audited  and  or- 
dered paid  by  the  proper  authority,  and 
the  officer  whose  function  It  Is  to  pay  has 
been  fornlshed  with  and  has  the  public 
money  for  its  payment,  there  la  a  palpable 
Insufficiency  In  a  remedy  which  would 
give  htm  a  personal  Judgment  against  the 
county  or  municipality,  to  be  followed,  it 
may  be,  by  a  mandamva  to  compel  the 
levy  uf  a  tax  to  pay  the  same  In  case  the 
money  In  tbe  treasury  efaould  have  been 
used,  or  there  waa  not  enough  to  pay  the 
accrued  Interest,  and  all  this,  too,  simply 
becaiue  an  officer  whosp  doty  It  la  to  pay 
lawfnl  claims  sees  fit  to  refuse  to  do  bis 
duty.  Tbe  holder  of  auch  a  claim  has  an 
Immediate  rigbt  to  the  money  provided 
and  held  for  his  payment,  and  a  remedy 
which  imposes  any  ot  tbe  delay  indicated, 
and  Ita  attendant  expense,  is  entirely  In- 
adequate. A  remedy  wblcb  will  avoid 
maudamua  moat  be  both  speclBc  and  ade- 

anate.  Baker  t.  Johnson,  supra:  Tapp. 
[and.  18, 19;  High,  Exlr.  Bern.  95  9.15, 16, 
17. 

The  contention  tbat  the  relator  baa  an- 


other safficlent  I^al  remedy  la  auvered 
by  the  authorities  and  observatlone  set 
out  above.  Tbiacase  Is  of  coarse  clearly 
distinguishable  from  those  holding  that 
a  mandamaa  will  not  issue  to  compel  tbe 
levy  of  a  tax  to  pay  a  warrant  ur  order 
of  this  character  without  putting  It  In 
Judgment.  State  v.  Clay  Co..  46  Mo.  231 ; 
State  V.  Justices,  48  Mo.  47&;  State  v. 
Truateea,  61  Mo.  165i  Coy  v.  City  Council, 
17  Iowa,  1;  Chase  Morrison,  40  Iowa, 
620.  We  are  not  called  upon  to  notice  the 
distinction  made  between  cases  where  a 
warrant  Is  payable  expressly  out  of  a  par- 
ticular fund  and  thoae  where  it  is  not. 

The  return  "cbarges**  that  the  scrip  is 
BpariooB,  Illegal,  ana  void,  and  was  le- 
aned and  Is  held  by  rrtator  without  val- 
uable consideration;  such  charge  b^g 
made  upon  the  basis  ot  an  allegation  tbat 
'*no  order  or  resolution  appears  upon  the 
records  ordering  or  authorising  tbe  clerk 
to  laaue  or  algn  said  scrip  to  relator;** 
and  of  another  allegation  that  on  the 
first  Monday  In  January,  1880.  the  board 
of  county  commissioners  passed  an  order 
"that  all  Brevard  county  Hcrip  Isaned  be- 
tween .lanuery  1.  1870,  and  Jannury  1, 
1880,  be  called  In,  and  handed  to  tbe  clerk 
of  tbe  board  tor  the  purpose  of  being  ex- 
amined by  the  board,  and  that  all  scrip 
found  to  be  good  should  be  restamped, 
and  tbat  all  scrip  not  in  or  before  the 
board  by  theflrat  Monday  of  March,  A. 
D.  1880,  would  be  repudiated;  and  that 
such  order  should  be  published,  up  to 
March  1,  1880,  In  tbe  Orange  County  Be- 
porter,  and  also  be  posted  at  tbe  several 
voting  precincts  ot  Brevard  county.  "* 
The  cause  ol  the  adoption  ot  this  order  Is 
stated  by  the  respondent,  upon  Informa- 
tion and  belief,  to  be  that,  prior  to  tbe 
year  1880,  a  large  amount  of  spnriona 
scrip  or  orders  upon  the  treasurer  of 
Brevard  county  had  been  placed  in  circu- 
lation, and  had  been  and  was  being  circu- 
lated and  transferred  by  mere  delivery: 
"that  is  Co  say.  It  appeared  Chat  scrip  to 
a  large  amount  bad  been  lesaed  without 
tbe  annotion  or  order  of  tbe  board  ol 
county  coramlaslonera  of  Brevard  county; 
that  this  fact  appears  from  the  records  of 
said  county,  tbe  recorda  of  said  county 
showing  tbat  no  accounts  tor  said  scrip 
are  filed,  and  no  account  Is  filed,  and  no 
account  foraald  scrip  was  acted  upon  or 
approved  by  the  board  of  county  com- 
missioners for  said  county ;  and  that  no 
such  accounts  were  audited  by  tbe  auditor 
of  said  board  of  county  commissioners, 
and  that  said  board  of  county  commis- 
sioners never  leaned  aald  scrip,  or  author- 
ized the  same  to  be  Issued;"  and  the  pur- 
pose of  tbe  order  la  charged  to  have  been 
^to  protect  the  county  from  being  de- 
f randed  by  the  payment  ot  sueb  fraudu- 
lent, spurious,  and  Illegal  scrip.** 

The  charge  tbat  the  scrip  Is  apnriona, 
illegal,  and  void  is  a  mere  conclnalon  of 
law,  and  insufflclent  as  a  return,  (High, 
Extr.  Bem.  $  472;)  and  tbe  charge  that  it 
was  Issued  and  Is  held  without  valuable 
consideration  Is  also  insufficient  In  law, 
it  being  made,  not  aa  an  Independent  or 
positive  averment  of  such  fact,  but  as  an 
Inference,  argument,  ur  eonclnslon  of  law 
.drawn  from  or  baaed  npoD  allegatioiiB 
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which,  as  appeani  In  the  preoedlnt?  para- 
vcraph  of  this  opinion,  in  do  wise  support 
the  Inlerence,  argament,  or  conclusion; 
and  for  this  reason  the  charge  or  aver- 
ment is  insufficient.  Id.  472.  Unwarrant- 
able Inferences  do  not  conatitnte  of  them- 
selves a  detenae,  whetbrr  the  facts  from 
which  they  are  drawn  be  a  defense  or  not. 
It  ia  of  course  altogether  immaterial  that 
the  relator  may  Dot  hold  these  warraDta 
for  a  valuable  consideration,  tt  It  be  that 
they  were  Issued  tor  one,  and  are  other- 
wise legal.  It  Is  not  properly  denied  that 
they  were  so  Issued,  nor  that  they  are  so 
held. 

The  alleKutlOD  that  no  order  or  resolu- 
tion appears  apon  the  records,  meaning, 
of  coarse,  the  records  of  the  board  of 
county  commissioners,  ordering  or  au- 
thorizing the  clerk  to  Issue  or  sign  this 
scrip.  ** to  relator,"  Is  an  entirely  Insuffl- 
clent  defense  to  a  recovery  on  the  scrip 
issued  to  the  relator  directly,  as  It  is  to 
that  Issued  to  Shiver,  If  we  may  ignore 
the  words  qnuted.  which  confine  the  aver- 
ment to  that  lasned  to  the  relator  IndU 
vidually.  It,  before  the  Issue  of  the  scrip, 
the  county  commissioners,  by  an  order  or 
resolution  duly  entered  upon  their  rec- 
ords. If  Ruch  entry  was  necessary,  (John- 
son v.  Wakulla  Co.,  28  Fla. — .  9  South. 
£ep.  690.)  or  otherwise,  (If  the  entry  was 
unnecessary,)  duly  approved  the  accounts 
upon  which  It  was  Ismed,  the  fact  that 
no  such  order  or  resolution  appeared  at 
the  time  of  the  application  for  the  writ  of 
mandamus,  or  at  the  time  of  the  signing 
ur  filing  of  the  return,  Is  not  fatal  to  the 
validity  of  tbe  scrip.  Its  averment  is  not 
Incompatible  with  the  fact  that  such  an 
order  t»r  resolution  was  legally  passed 
and  dnly  entered  upon  the  records,  nor  Is 
It  tantamount  to  an  allegation  that  no 
such  order  was  ever  passed  or  entered. 
The  facts  necessary  to  make  It  so  should 
have  been  stated  iu  tbe  return.  The  rules 
governing  returns  In^  mandamus  do  not 

Kermlt  an  to  supplement  their  statements 
y  either  Inference.  Intendment,  or  otber- 
wlse.  AH  of  the  facts  relied  upon  by  tbe 
respondent  must  be  stated  with  snch  pre- 
cision and  certainty  that  the  eourt  may 
befully  advised  of  all  the  particulars  neces- 
sary to  enable  It  to  pass  upon  the  suffi- 
ciency of  the  return.  Commissioners  v. 
Johnson.:!!  Fla.  578:  State  v.  Mayor.  22 
Fla.  21 ;  High,  Kxtr.  Rem.  f  §  470,  472, 474. 

An  order  or  resolution  like  that  passed 
by  the  board  of  county  eoromlsalonere  in 
January,  1^80.  Is  not  a  defense  to  the  pay- 
ment of  en  obligation  of  a  county,  nor 
will  Its  publication.  In  accordance  with 
directiouH  contained  in  It.  render  it  so.  It 
Is  to  be  observed,  however,  that  neither 
the  return  nor  the  entire  record  Informs 
us  that  there  was  any  publication  of  the 
order,  or  even  that  the  relator  had  notice 
of  ft.  County  commlasionera  cannot  Ira- 
pose  on  the  holders  of  prior  claims  of  this 
character  against  a  county  tbe  presenta- 
tion thereof  for  tbe  mere  purpose  of  ex- 
amination and  Indorsement,  nor  make  It 
a  condition  of  their  validity  or  recogni- 
tion. Their  noD-prcaentatlon  under  the 
resolution  la  of  Itself  do  bar  to  their  re- 
covery, nor  to  the  proceedinvs  now  before 
OS,  and  this,  too,  no  matter  bow  moch 


other  Rcrlp  may  have  been  Issned  during 
the  same  period  without  being  duly 
audited,  or  without  the  order,  sanction, 
or  approval  qf  the  board  of  county  com- 
missioners or  of  other  legal  authority, 
and  bad  beeu,  and  was  being,  circulated 
In  the  manner  alleged,  nor  that  the  fact 
of  such  unauthnrlzud  Issue  appears  from 
the  records  of  the  county.  The  statement 
made  In  the  return  of  the  causcB  leading 
to  the  adoption  of  the  resolntion  In  qnes- 
tlon  fails  to  show  that  the  particular  scrip 
now  sued  upon  was  issued  In  the  manner 
stated,  and  this  scrip  Is  consequently  not 
affected  by  such  statement.  The  Infirmi- 
ties of  any  other  warrants  or  claims, 
whatever  anch  infirmities  may  be,or  how- 
ever great  la  the  quantity  of  Buch  war< 
rants  or  claims,  cannot  be  extended  by 
argument,  Inference,  or  intendment  to 
these. 

The  return  also  charges,  upon  informa- 
tion and  belief,  that  the  scrip  Is  not 
shown  by  tbe  records  of  tbe  county  of 
Brevard  to  be  genuine,  and  issued  in  ac- 
cordance with  law,  and  for  a  full  and 
valuable  consideration  Innrlng  to  the 
county,  and  that  bence  It  Is  spurious  and 
fraudulent,  and  Issued  In  total  (llsre^ard 
of  law,  and  without  valuable  considera- 
tion. What  has  been  said  above,  upon 
practically  similar  allegations  of  this  re- 
torn  is,  upon  tbe  authorities  there  cited, 
applicable  to  this  attempted  defense,  and 
conclusive  of  its  Insufficiency. 

Certain  charges  or  allegations  of  the  re- 
turn are  made  on  Information  and  belief. 
We  do  not  think  this  tbe  proper  form  of 
averments  in  such  pleadings,  (State  v. 
Com  mission  nrs,  22  Fla.  1 ;)  but,  as  In  the 
case  Just  cited,  do  not  hold  the  return  In- 
enlBclent  merely  on  that  ground. 

Tbe  point  as  to  delay  In  Instituting  this 
proceeding  should  have  been  made  by  the 
pleadings  In  the  lower  court.  It,  If  ap- 
parently good,  might  have  been  satisfac- 
torily answered  there  had  this  course 
been  pursued.  Logan  v.  Slade,  (Fla.)  10 
South.  Rep  25. 

The  peremptory  writ  commands  the 
payment  of  the  warrants,  identifying 
tbeni,  and  stating  their  aggregate 
amount,  $150,  as  It  Is  stated  In  the  alter- 
native writ.  A  reference  to  a  master  was 
neither  necessary  nor  proper. 

Tbe  judgment  is  affirmed. 

(44  La.  Ann.  884) 
VOHDEBBANE  V.  SCHMIDT.    (No.  lO.S&S.) 

(Supreme  Ctnat  of  Louisiana.  Feb.  8,  1893. 
UIa  Ann.)* 
GooD-WjUi— What  Constitutbb — AaaiONMSsr— 
*  Tsadb-Hajcb. 

1.  Good-wlU  1b  the  favor  which  tbe  roaoage- 
ment  of  a  business  wins  from  the  public,  and 
the  probability  that  old  customers  will  continue 
tbeir  patronage,  aud  to  resort  to  the  old  place. 

3.  It  may  be  said  to  consist  of  those  intangi- 
ble advantages  ur  Incidents  which  are  impersonal 
BO  far  as  the  vendor  Is  concerned,  and  attatA  to 
the  thing  conve;ed.  When  it  consists  in  the 
advantage  of  location  it  follows  an  assignment 
of  the  lease  of  the  location;  and,  if  not  assigned, 
it  passes  to  tbe  lessee  of  the  property  at  the  ter 
mioation  of  tbe  lease. 

&  A  trade-mark  has  no  separste  azIatSBoe, 


iBehaailng  denied,  Xandi  %  ISBB, 
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bat  own  its  existence  to  the  fact  that  It  is  aot- 
UBlly  afflxed  to  a  veadihle  comiaodity,  whereas 
a  tra<3e>Damu  or  a  flotltioas  name  may  be  consid* 
ered  as  a  quail  trade-mark,— a  mere  property 
which  is  somewhat  allied  to  good-wlll. 

4.  The  only  restraint  the  grant  of  good-wlU 
imposes  upon  the  grantor  is  to  prevent  his  sub- 
sequent employment  of  his  own  name  so  as  to 
deceive  and  nuelead  the  public. 

5.  A  soniame  may  become  impersonal  when 
attached  to  an  article  of  manufacture,  and  be- 
comes tbe  name  by  which  such  article  is  known 
in  the  market,  and,  in  case  of  sale  of  the  right 
to  manufacture,  tho  same  passes  also,  though  It 
does  not  pass  as  good-will,  but  as  a  trade-mark. 

6.  By  glTiog  s  particular  name  to  a  building 
as  a  sign  of  the  hotel  baainesa,  a  tenant  does  not 
thereby  make  the  name  a  fixtore  to  tbe  building, 
and  the  property  of  the  landlord  upon  the  expi- 
ration of  the  lease. 

7.  One  may  consent  to  the  employment  of  his 
own  name  as  that  of  a  place  of  refreshment,  but, 
if  snob  consent  be  purely  gratuitous  he  may  with- 
draw it  at  pleasure;  particularly  if  suoh  name  be 
his  surname,  it  being  personal  to  the  proprietor, 
and  not  an  element  of  good-will  of  the  business. 

{SyUabw  W  the  Cotcrt.) 

Appeal  from  civil  district  court,  parlsb 
ot  OrleaoH;  Francis  A.  Monroe,  Judge. 

8utt  by  Matthiea  Vonderbanb  against 
John  Scbmldt  to  eujuln  the  unlawful  use 
of  plaintin's  name  In  operating  ao  botel. 
Jodgment  for  defendant.  Plaintiff  ap- 
peals. Reversed,  and  Judgment  entered 
for  plaintiff.   Kehearlng  refused. 

Buck,  Dinkelspiel  &  Hart,  for  appellant. 
Bernard  McCloskey,  lor  appellee. 

Watkins,  J.  For  many  years  the  plalo- 
tltf  In  this  suit  was  engaged  In  the  con- 
duct and  management  of  an  hotel,  which 
was  kept  In  a  rented  building,  situated  on 
Magazine  street.  Id  tbe  city  of  New  Or> 
leans.  It  was  kept  upon  what  la  popular- 
ly known  aa  tbe  "European  Plan,"  i.e., 
rooms  and  lodging  without  board. 
While  thus  conducted,  this  hotel  was  cus- 
tumerlly  styled  and  denominated  the 
"Hotel  Vonderbank"  or  "Vonderbank 
Hotel."  While  thns  conducting  said  ho- 
tel, tbe  plaintiff  was  also  engaged  In  a 
business  on  Common  street.  In  said  city, 
between  Camp  and  !St.  Charles  streets, 
under  tbe  name  and  style  of  "Cafe  Kestan- 
rant  Vonderbank, "  which  consisted  ol  a 
bar-room,  or  saloon,  and  restaurant,  and 
a  few  rooms  for  lodgers.  Plaintiff  repre* 
senta  that  the  theory  upon  which  he  con- 
docted  tbe  two  bnelneeses  was  thatbls  bo- 
tel on  Magaclne  street  was  to  be  a  board- 
Ing-placH  for  the  patrons  of  bis  restaurant, 
the  two  being  conducted  co-operatively 
Tbflt  Id  April,  1889,  he  made  a  sale  of  the 
botel  to  Charles  Dormltzer,  who  carried 
OD  the  business  tor  some  time  thereafter, 
though  uasuccesutatly,  and  assigned  it  to 
his  creditors.  An  arrangement  was  made 
whereby  It  was  conveyed  to  tbe  defend- 
ant. Dnder  the  administrations  of  Dor- 
mitzer  and  Schmidt,  the  hotel  was  oper- 
ated as  It  had  been  by  the  plaintiff,  under 
the  name"  Hotel  Vonderbank  "  or  "  Vonder- 
bank Hotel;"  and  be  complains  that  was 
done  In  plain  Ttolatloo  ol  his  rights,  and 
nineb  to  ;tbe  detriment  and  Injury  ol  bis 
business  as  a  restaurateur.  Denying  that 
defendant  acquired  or  has  tbe  right  to  en- 
Joy  that  privilege,  petitioner  enjoined  his 
further  um  at  bunametClaimlngr  daroageB, 


and  from  an  advBrse  Judgment  he  prose- 
cutes this  appeal. 

Tbe  ground  un  which  the  defendant  re- 
sists tbe  plaintiff's  demands  is  that  by  his 
purchnee  from  Dnrmltzer  he  acquired  all 
tbe  right,  title,  and  Interest  of  said  vendor 
In  and  to  the  Hotel  Vonderbank,  or  Vonder- 
bank Hotel,  situated  on  Magaiine  street, 
Inelodlng  the  good-wlU  ol  the  baslneea 
and  establishment,  and  particularly  bach 
good-will  as  said  vendor  acqnlred  from 
the  plaintiff,  Inclading  the  name  or  style 
of  said  hotel,  which  he,  as  purchaser,  Is  of 
right  entitled  to  use  and  enjoy.  Plaintiff  ad- 
mits that  be  sold  to  Dormltzer  "the  shelv- 
ing, counters,  tables,  crockery,  beds  and 
bedding,  and  all  other  movable  effects  In 
tbe  building  known  as  the  '  Vonderbank 
Hotel*  (or 'Hotel  Vonderbank')  situated 
on  Magazine  street,  •  *  *  and  used  in 
connection  with  bis  business,  now  the 
property  of  said  Vonderbank,  together 
with  the  good-will  of  said  Vonderbank  In 
and  to  said  busineas.*'  The  business  of 
which  tbe  plaintiff  la  now  the  propri- 
etor, as  he  was  at  the  tlmn  ot  bis  sale 
of  the  hotel.  Is  styled  and  advertised 
as  "  Matthleu  Vonderbank,  Proprietor 
ot  Vonderbank's  Cafe  and  Restaurant," 
situated  at  Nos.  126.  12H,  and  ISO  Com- 
mon street.  It  Is  further  admitted  and 
conceded  that  at  the  date  of  these  trans- 
actions the  hotel  was  a  going  concern, 
in  full  operation  as  tbe  "  Vonderbank 
Hotel"  or  "  Hotel  Vonderbank,"  and  that 
It  Is  so  now.  It  is  of  an  Interierence  with 
bis  restaurant  business  that  plaintiff  com- 
plains, on  account  of  defendant's  Improper 
and  unlawful  nbe  of  bis  name  In  the  style 
ot  his  hotel.  Neither  in  tbe  sale  ot  plain- 
tiff to  Dormitser.  nor  in  that  ol  the  latter 
to  the  defendant.  Is  there  any  mention  ut 
the  name  "  Hotel  Vonderbank  "  as  a  factor 
In  the  contract,  It  appearing  from  the  two 
acts  of  sale  that  there  was  conveyed  all 
the  movable  property  belonging  to  the 
hotel  situated  in  the  building  known  as 
the  "Hotel  Vonderbank,"  on  Magaslne 
street,  together  with  the  good-will  ol  said 
Vonderbank.  and  subsequently  ot  Dor- 
mltzer.  In  and  to  said  premises. 

On  this  state  of  facts  the  only  questinn 
raised  Is  whether,  under  Dqrmltser'B  pur- 
chase from  Vonderbank  and  his  sale  to 
Schmidt,  Including  specifically  the  good- 
will of  the  hotel  establishment,  the  latter 
acquired  and  is  entitled  to  use  the  name 
"Hotel  Vonderbank"  or  "Vonderbank 
Hotel"  as  the  style  ot  bis  hotel.  This 
must  be  determined  by  the  true  meaning 
of  the  term  "good-will,"  as  it  ie  employed 
in  commercial  transactions.  We  have 
been  referred  to  only  three  cases  in  our 
own  reports  In  which  the  sabject  has  been 
dlsensBed,  bnt  in  neither  ot  which  was  the 
particular  question  we  have  here  discussed, 
/.  e..  what  passes  by  the  term  "good-will" 
In  an  act  of  sale?  The  cases  referred  to 
are  the  following,  vis.:  Winti  v.  Vogt,  8 
La.  Ann.  16;  Succession  of  Journe,  21  La. 
Ann.  391;  Bergamlni  v.  Bastlan,  85  ba. 
Ann.  60.  In  treating  ot  the  good-will  ot 
a  market-stall,  tbe  court  said  in  tbe  sec- 
ond case  that  it  Is  "understood  [to  be] 
the  ran  ol  custom  which  the  transferrer 
had  obtained  by  tbe  patronage  ot  the 
Irlende  retorting  to  his  stand  to  iinrcfaase. 
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BDd,  generaXlyt  from  the  repatattoD  hia 
Btand  had  acquired  as  one  at  which  good 
and  wholesome  meats  were  sold,  and 
where  cnstoroers  were  accommodated  and 
talrly  dealt  with."  This  definition  ap- 
pears to  have  been  parapbrai^ed  trom  that 
of  Judge  Story,  which  Is  frequently  quot- 
ed by  judges  and  authors.  Story,  Partn. 
S  99;  8  Araer.  A  Eng.  Enc.  Law,  p.  1860,  In 
which  brief  quotations  from  English  ad- 
Judlcatlona  are  found.  The  third  of  the 
three  cases  above  referred  to  treated  of  an 
act  of  sale  of  an  eating-bouse  at  No.  21 
Boyal  street,  city  of  New  Orleans,  which 
contained  nostlpulatlon  of  good-will  hav- 
ing been  conveyed;  the  plaintiff's  com- 
plaint being  that  his  vendor  had  soon 
afterwards  begun  a  similar  business  at 
No.  18  Boyal  street, in  violation  of  lilscon- 
tract.  But  the  court  substantially  held 
that.  Inasmuch  as  there  was  no  stipula- 
tion In  the  contract  that  the  vendor 
should  not  resume  bualness  In  bla  own 
name,  the  Injunction  should  be  dissolved. 
We  have  referred  to  those  decisions  for 
the  sole  purpose  of  showing  that  our  own 
Jurisprudence  affords  no  light  on  the  pres- 
ent controversy,  and  of  llluatratlng  the  ne- 
cessity of  looking  Into  the  declslona  of 
other  courts,  and  the  opinions  ot  text- 
writers,  tor  Its  correct  solution ;  and  we 
make  the  following  fuotatlons  as  con- 
veying a  clear  Idea  of  what  good-will  Is. 
For  Instance,  the  Michigan  court  say.  In 
Chittenden  v.  Wltheck,  60  Mlcb.  401, 15  N. 
W.  Rep.  5'J6:  "Goud-wlll  has  been  defined 
by  this  court  to  be  the  favor  which  the 
management  ot  a  business  wins  Irom  the 
public,  and  the  probability  that  old  cus- 
tomers win  continue  thoir  patronage;" 
or,  as  stated  by  Lord  Kldon  in  Cruttwell 
V.  Lye,  17  Ves.  1186,  Bay  tbe  eourt,  **the 
probability  that  old  customers  will  resort 
to  the  old  place.  **  The  same  court  say.  In 
Williams  V.  Farrand,  50  N.  W.  Rep.  44«: 
"Good-will  maybe  aald  to  be  tbose  In- 
tangible advantages  or  Incidents  which 
are  Impersonal  so  far  as  the  grantor 
Is  concerned,  and  attach  to  the  thing 
conveyed.  When  It  consists  In  tbe  ad- 
vantage of  location,  It  follows  an  as- 
signment of  the  lease  ot  the  location.** 
Or,  as  previously  said  by  that  court  In 
the  Chittenden  (7ase:  "Good- will  at- 
taches to  the  property,  and,  in  case  of  a 
lease.  It  belongs  to  the  lessee,  only  dur- 
ing its  continuation.  •  •  •  The  claim 
to  an  Interest  In  the  good-will  Is  Insepara- 
ble from  tbe  claim  to  an  Interest  In  the 
lease,  and.  when  one  talis,  the  other  falTs 
with  it. "  To  a  like  effect  la  the  opinion  of 
the  same  court  as  expreaaed  In  Myers  v. 
Buggy  Co.,  54  Mich.  215, 19  N.  W.  Rep.  961, 
and  20  N.  W.  Rep.  54S.  A  standard  au- 
thor, In  bis  treatise  on  trade-marks,  dis- 
cusses and  defines  good-will  as  an  analo- 
gous right,  and  quotes  with  approval  the 
expresfllons  ot  various  Enj^ish  Judges  on 
the  subject.  Thus  from  Wedderburn  v. 
Wedderbum,  22  Beav.  84,  vis.:  "There  Is 
ronelderable  dlfficnltylc  defining  accurate- 
ly what  Is  Included  under  the  term  'good- 
will.' It  seems  to  be  that  species  ot  con- 
nection In  trade  which  Induces  customers 
to  deal  with  a  particular  flrm."  From 
England  t.  Downs,  6  Beav.  209.  vis. :  "It 
la  tbe  chance  or  probability  that  custom 


OVmYouVi.  (lA. 

win  be  had  at  a  eertidn  place  of  business* 
Inconsequence  of  the  way  In  which  that 
business  nas  been  previously  carried  on. " 
From  Story  on  Partnership,  tIe.:  "It 
may  be  described  to  be  the  advantage  or 
benefit  wblch  Is  acquired  by  an  establish- 
ment, beyond  the  mere  value  of  the  capi- 
tal stock,  funds,  or  property  employed 
therein.  In  consequence  of  the  general 
public  patronage  and  encouragement 
wblch  It  receives  from  constant  or  habit- 
ual customers,  on  accountof  Its  local  posi- 
tion or  common  celebrity," etc.  Section 
90.  Browne, Trade-Marks, (2d  Ed.)  SS  622, 
628.  In  further  lUnstratlon  of  this  princi- 
ple, we  have  selected  tbe  following  para- 
graph from  Williams  v.  Farrand  as  giving 
a  careful  analysis,  trom  a  commercial 
point  ot  view,  of  what  passes  by  an  act  ut 
sale  containing  no  stipulations  of  good- 
will, viz.:  "A  retiring  partner  conveys 
without  stipulating  good- will,  in  addition 
to  hia  Interest  In  the  tangible  effects,  sim- 
ply the  advantages  that  an  established 
bualnesa  poasesses  over  a  new  enterprise. 
The  old  business  Is  an  assured  success; 
the  new  an  experiment.  The  old  Is  a  go- 
ing business,  and  produces  Its  accustomed 
profits  on  The  day  after  its  tronafer.  It 
la  capital  already  Invested  and  earning 
profits.  The  continuing  partner  gets 
these  advantages.  The  new  business 
must  be  built  up.  The  capital  taken  out 
of  the  old  concern  will  earn  nothing  for 
months,  and.  In  all  probability,  tbe  first 
year'a  bnslneaa  will  show  loss  Instead  of 
profit.  For  a  time,  at  least.  It  Is  capital 
awaltlDglnvestment,  or  Invested  earning 
nothing.  Tbe  retiring  partnertakes  these 
chances  or  advantages.  He  does  not 
agree  that  tbe  benefit  derived  from  his 
connection  with  the  boalness  shall  con- 
tinue. He  does  not  agree  that  the  old 
bnslneaa  shall  continue  to  b&re  tbe  bene- 
St  ofbia  name,  reputation,  or  aerrlce,  nor 
doea  be  guaranty  tbe  continuance  of  that 
patronage  whicb  may  bave  been  attacbed 
by  bla  name  or  repntation.  He  does  not 
pledge  a  coBtlnaation  of  conditions.  Re 
taken  oat  of  tbe  bnataeaa  an  elemeat  tbat 
be  contributed  to  tbe  aaeeesa  of  tbe  buai- 
neaa.  He  sella  only  tboae  adrantagea  and 
iaeldeota  wblch  attach  to  tbe  property 
and  location,  rather  than  tboae  which  at- 
taeh  to  the  peison  of  the  vendor.  He  sells 
only  so  much  of  the  custom  ua  will  con- 
tinue in  spite  of  hia  retirement  and  activi- 
ty. He  sells  probabilities,  and  not  assur- 
ances.** Page  449.  (Italics  ours.)  Asa 
corollary  of  the  foregoing  opinion,  an  ex- 
tract may  be  properly  selected  trom  that 
of  the  Connecticut  court  In  Cottrell  v. 
Manufacturing  Co.,  54  Conn.  188.  6  Atl. 
Bep.  791,  In  reference  to  what  passed  by  a 
bill  of  sale  of  goods,  ete.,  accompanied  by 
a  transfer  of  the  good-will  merely,  vis.: 
'*By  purchasing  thegood-wlil  merely. Cot- 
trell secured  the  right  to  conduct  the  old 
business  at  tbe  old  stand,  with  the  proba- 
bility In  his  favor  that  the  old  cnstomers 
would  continue  to  go  there.  It  he  de- 
sired more  he  should  have  procured  It  by 
positive  agreement.  The  matteo  of  good- 
will was  In  his  mind.  Presumably  he  ob- 
tained all  that  hs  desired.  At  any  rate, 
tbe  expreea  eoatraet  Is  tbe  meaaaro  of  hia 
rights  and  alace  that  eonv^a  a  goo^-wrtU 
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ia  terma,  bat  aaya,  no  mora,  tha  cooit  wSU 
nott  opoJi  inAreoce,  deny  to  tbe  vendor 
tbe  poaslbllity  of  aacctt^ftil  compHitloo, 
by a.U  lawful  meaua,  with  tbe  vendee  ia 
the  aame  baslneaa.  No  restralst  upon 
trade  may  rest  upon  iDference.  Therefore, 
in  the  abaence  of  any  expreae  stipulation 
to  tbe  contrary,  tbe  vendor  might  la  fffal- 
ly  establieb  a  similar  business  at  the  next 
door, "  etc.   (Italics  onrs.) 

From  the  torei^otnK  It  appears  that 
good-wlll  Is  an  advantage  or  benefit  which 
Is  acqnired  by  a  buBlness  establishment 
beyond  the  mere  intrtnali;  value  of  tbeuKp- 
ital  stuck;  that  It  la  the  general  public 
patronage  and  encouragement  which  a 
trasfness  receives  from  Its  customers  on  ac- 
eoudt  of  Its  local  position;  tliat  it  Is  the 
soblect  of  valne  and  price,  and  of  bargain 
and  sale,  though  Intangible,  but,  in  order 
to  bo  conveyed,  mention  must  be  made  of 
It  In  the  act  of  sale.  Tbe  discussion  ol  tbe 
rights  of  a  vendee  of  good-will  more  fre- 
quently arises  In  tbe  course  ol  liquidation 
of  corporations  and  sales  In  parcner^tp 
than  elsewhere;  bnt,  as  the  principle  In- 
volved Is  tbe  same  as  In  cases  of  bargain 
and  sale  between  individuals,  declalona  in- 
volving such  transactions  may  be  exam- 
ined, along  with  others,  in  ascertaining  to 
what  extent,  and  in  what  class  of  cases, 
such  sales  Involve  the  assignment  to  the 
vendee  of  the  right  to  use  the  name  of  the 
vwdor.  In  Williams  v.  Farrand  It  was 
held  that  a  retiring  partner  could  not 
"use  his  own  name  *  •  *  In  such  a 
way  as  to  lead  the  public  to  suppose  that 
he  is  continuing  the  old  business,"  etc.  In 
Myers  v.  Buggy  Co..  54  Mich.  215, 19  N.  "W. 
Rep.  961,  and  20  N.  W.  Rep.  545,  threepart- 
ners  retired  from  the  Kalamasoo  Wagon 
Company,  and  thereafter  organised  and 
put  Into  operation  the  defendant  compa- 
ny. They  were  enjoined  from  prosecuting 
that  hnalness  on  tbe  ground  that  they 
were  guilty  of  an  act  of  piracy,  as  they 
**  were  not  using  their  own  names, "but  an 
assumed  name,  calculated  to  deceive  the 
public.  Like  cases  are  stated  in  Burgess 
r.  Burgess.  8  De  Gex,  M.  A.  Q.  896.  and  in 
Lee  V.  Haly,  L.  R.  fi  Cb.  App.  15.5.  In 
tbe  Williams  Case  the  court  stated  "that 
when  an  express  contract  bas  been  made 

•  •  •  for  the  use  by  a  purchaser  of  a  fic- 
titious name,  or  a  trade-name,  or  a  trade- 
mark, courts  will  enjoin  the  continued  vi- 
olation of  such  an  aureement."  Citing 
Grow  V.  Beligroan,  47  fllleb.  607. 11  N.  Vf. 
Rep.  4M:  Beal  Chase.  81  Mich.  490; 
Burckbardt  v.Burckhardt,36  Ohio  St.S61 ; 
Tode  V.  OroHs,  (N.  Y.  App.)  28  N.  E.  Rep. 
469.  But  the  court  further  stated  that 
such  a  stipulation  need  not  have  been 
made  in  thn  act  of  sale,  because  "an  as- 
signment of  all  the  stock,  property,  and 
effects  of  a  buRiness  *  *  *  carries  with 
It  the  exclusive  right  to  ose  a  fictitious 
name  In  which  such  bnslness  Is  carried  on, 
and  such  trade-names  and  trade-marks 
as  have  been  in  use  In  such  business. 
These  Incidents  attach  to  the  business 

*  *  *  and  puss  with  it.  Courts  have  fre- 
qnently  held  that  a  trade*mark  bas  no 
separate  esdstence;  that  there  is  no  prop- 
erty in  words,  as  detached  from  the  tiling 
to  which  they  are  applied;  and  that  tbe 
conveyance  ot  tbe  tblns  to  which  it  ia  at- 
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taehed  carries  with  It  tbe  name.**  Otlng 
Derringer  v.  Plate,  29  Cel.  292;  Gage  v. 
Publishing  Co.,  11  Ont.  App.  402;  Hoxte  v. 
Chaney.  143  Mass.  592.  10  N.  E.  Rop.  718. 
In  this  last  case  it  ia  stated  that  a  bill  of 
sain  conveying  "all  tbe  right,  title,  and  In- 
terest in  and  to  all  and  singular  the  part- 
nership property  belonging  to  tbe  flrm" 
was  held  to  convey  tbe  company's  trade- 
marks for  tbe  manufacture  of  certain 
soaps  pursuant  to  the  formulas  ot  Huxfe, 
though  not  mentioned,  but  not  to  convey 
the  guod-wlll  preventing  Hoxle  from  man- 
ufacturing soaps  otherwise  than  by  such 
formulas.  Bassett  v.  Perclval,  5  Allen. 
845;  Oottrell  v.  Manufacturing  Co.,  61 
Conn.  122,  6  Atl.  Bep.  791.  The  same  prop- 
osition Is  stated  more  dearly  In  Cement 
Co.  V.  Le  Page,  147  Mass.  206. 17  N.  E.  Bep. 
804.  the  court  holding  that  it  was  legiti- 
mate for  one  to  sell  "the  use  of  bis  name 
as  a  trada-mark," /.  e.,  "as  a  description 
or  designation  ot  a  manufactured  article, 
so  as  to  deprive  himself  of  the  right  to 
use  it  as  sucb,  and  confer  the  right  upon 
another."  Thus;  "One  who  has  carried 
on  a  business  under  a  trade-mark  name, 
and  sold  a  particular  article  In  such  a 
manner,  by  the  use  of  bis  name  as  a  trade- 
mark or  a  trade-name,  as  to  cause  tbe 
business  or  article  to  become  known  or 
established  In  favor  under  such  name,  may 
sell  or  assign  sach  trade-name  or  trade- 
mark when  be  sells  tbe  bnainees  or  manu- 
facture, and  by  such  sale  or  assignment 
conclude  himself  from  the  use  of  It  in  a 
similar  way."  McLiean  v.  Fleming,  96  U. 
S.  245;  Shaver  v.  Shaver,  54  Iowa,  2n8,  6 
N.  W.  Rep.  188;  Frn£ier  v.  Lubricator  Co., 
(III.  Sup.)  IS  N.  £.  Bep.  KI9.  Many  of 
these  cases  are  brought  forward  In  the 
Williams  Case,  and,  after  recapitulating 
these  different  pmposltlons,  tbe  court  say : 
"These  propositions  are  sustained  by  a 
long  line  ot  authorities,  bnt  In  none  of 
those  cases  does  the  question  hinge  upon 
a  grant  of  good-will.  Complainants  in- 
sist, however,  that  a  grant  of  good-will 
*  *  *  imposes  certain  restrietlunb  upon 
the  vendors,  and  inter  alioala  tbe  use  that 
may  be  made  ot  their  own  names;"  but 
the  court  examined  that  question  fully, 
and  placed  the  proper  limitation  upon 
that  contention  by  stating  that  Its  sole 
effect  was  to  prevent  tbe  vendor's  subse- 
quent employment  of  bis  name  so  as  to 
Impair  the  good-will  he  bad  conveyed  to 
the  vendee.  Tbe  court  in  the  Willlaras 
Case  then  famishes  tbe  following  appro- 
priate illustration  of  tbe  rule,  vie:  "A 
partnership  name  may  become  Impersonal 
after  the  death  of  the  partners,  and  It  Is 
then  likened  to  a  fictitious  or  corporate 
name.  A  surname  may  become  Imperson- 
al when  it  Is  attached  to  an  article  ot 
manufacture,  and  becomes  the  name  by 
which  such  article  Is  known  In  the  mar- 
ket, and  tbe  right  to  nse  the  name  may, 
in  consequence,  follows  grant  ot  the  right 
to  manufacture  the  article,  or  a  sale  of 
the  busInesH  of  manufacturing  sucb  arti- 
cle; and,  when  tlie  right  to  manufacture 
Is  exclusive,  tbe  right  -  to  tbe  use  of  tbe 
name,  as  applied  to  that  article,  becomes 
likewise  ezclnslTe.''  Tbis  la  lollowed  by 
this conclDslve statement,  Til.:  "The  role 
that  upon  the  dissolution  of  a  firm  n^- 
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tber  party  has  the  right  to  use  the  flrm 
name,  as  well  as  the  other  rule,  tliat  a  re- 
tiring partner  has  no  right  to  nae  the  old 
name,  am  both  subject  to  the  exception 
that  a  person  has  the  right  to  use  his 
own  name  unless  be  has  expressly  con- 
tracted otherwise.  •  •  •  The  right  to 
continue  the  use  of  a  flrm  name,  as  well 
as  a  restriction  upon  the  use  by  a  retiring 
partner  of  hla  own  name,  are  proper  anb- 
KCtB  of  bargain,  sale,  and  agreement." 
Hence  the  defendants,  as  retiring  part- 
ners, without  any  restrictions  having  heen 
placed  upon  them  In  the  act  of  sale  of 
their  Interest  in  the  copartnership  busi- 
ness, were  recognised  to^harethe  right  to 
use  their  own  names, or  anyeollocatiun  ot 
their  own  names. " 

We  cannot  better  illustrate  the  prlnt^iple 
that  Is  inrolred  In  the  foregoing  decisions 
than  by  citing  the  case  of  Mcneely  v.  Me- 
neely,  62  N.  Y.  431,  wherein  an  Injunction 
restraiaed  the  defendant  from  in  any  way 
using  the  name  and  designation  of  "'Me* 
neely' In  the  business  of  bell-fonndlng  In  the 
ct^  ot  Troy.  The  name  of  the  defandaut 
Is  Meneely,  and  be  la  engaged  In  the  buaU 
ness  mentioned.  The  necessary  conse- 
quence of  the  injunction  was  tocompel  the 
defendant,  Meneely,  either  to  discontinue 
the  business  of  bell-toundlng  In  Troy,  or 
procure  it  to  be  done  in  tbe  name  of  some 
other  person.  He  was  absolutely  prohib- 
ited from  the  use  of  bia  own  name  la  his 
own  bneiaeaa.  In  any  way."  But  the 
court  ruled  that  "every  man  has  the  ab- 
solute right  to  his  own  name  in  his  own 
buainesB,  even  though  he  may  interfere 
with  or  lujure  tbe  business  of  another 
bearing  the  same  name,  providing  he  dues 
not  resort  to  any  artlflce  or  contrivance 
for  the  pnrpose  of  producing  the  impree- 
slon  that  the  establiahmeDts  are  Identical, 
or  do  anything  calculated  to  mislead." 
Thus  the  right  of  one  to  the  free  and  un- 
restricted nse  of  bis  own  name  In  a  busi- 
ness encerpriae  ia  so  strong  that  his  right 
Is  not  impaired,  even  If  It  operate  an  in- 
fringement ot  a  trade-mark,  so  that  nu  ar- 
tiflce  be  resorted  to  for  the  purpose  ot  de- 
ceiving tbe  public,  notwithstanding  tbe 
"owner's  right  ot  property  In  it  la  as  com- 
plete as  that  which  he  possesses  In  the 
goods  to  which  he  attaches  It."  Derringer 
V.  Plate,  29  Cal.  293;  Sohler  t.  Johnson, 
311  Muss.  238;  Holmes  t.  Manufacturing 
Co.,  87  Conn.  27S.  In  Browne's  Law  of 
Trade-Marka,  (2d  Ed.)  In  the  eoone  ot  his 
treatment  of  good-will,  he  says:  "Courts 
of  equity  will  protect  a  party  In  the  use  ot 
a  name  of  an  Inn,  hotel,  or  other  place  of 
business,  when  the  sign  Is  simulated. 
•  *  •  If  a  man  creates  a  reputation  for 
his  business.  It  Is  as  the  keeper  ot  some 
particular  houseat  a  known  location. and 
It  la  piracy  to  draw  off  tbe  custom  of  his 
frlmds  or  customers  .who  havetdentttled 
bbn  with  the  name  of  hla  bouse.  It  la  a 
personal  right.  By  giving  a  particular 
name  to  a  building,  aa  a  sign  of  the  hotel 
business,  atenaut  does  not  thereby  make 
the  name  a  fixture  to  the  building,  and 
the  property  of  the  landlord  upon  the  ex- 
piration ot  tbe  lease."  Sections  628,  629. 
Clearly,  such  name  or  ap{>ellat1on  of  an 
liotei  la  not  an  Incident  of  good-will,  aa 
good^wlll  exclusive  aivertalns  to  a  given 


and  deaignated  locality  and  becomesaflxt- 
ure  of  the  leased  promises,  and,  at  tbe  ex- 
piration of  the  lease,  it  passes  to  the  land- 
lord. This  is  conclusively  shown  by  the 
author's  subsequent  observations,  vix. : 
"One  may  consent  to  tbe  employment  of 
his  name  as  that  of  a  place  of  refresh- 
ment; but  if  such  coQsent  bo  purely  gra- 
tuitous, or  unless  there  issome  valid  agi'ee- 
ment,  binding  upon  the  party  who  gives 
hla  consent,  he  may  withdraw  It  at  pleas- 
ure, and  enjoin  Its  further  use  "  But  the 
argument  In  favor  of  eucb  a  witbarawal 
ot  a  business  name  Is  strengthened  by  the 
fact  that  the  author  only  had  In  contem- 
plation trade-namea,  or  fictitious  names, 
sncb  as  St.  Cbarlea,  St.  James,  and  Hotel 
Boyal,  which  any  one  la  free  to  use;  tor 
such  a  name  might  pass  with  a  sale  of  the 
hotel  business,  and  be  changed  at  tbe  ca- 
price of  the  purchaser.  This  distinction 
makes  It  clear  that  the  employment  of 
one's  own  nume  to  designate  his  pluce  of 
business  cannot  be  considered  as  an  ele- 
ment ut  good-will;  tor,  If  so,  tuUowlng 
tbe  principle  lust  announced,  ft  would 
necessarily  result  In  its  loss  to  the  person 
possessing  It,  as  at  the  termination  of  the 
business  it  would  pass  to  the  proprietor 
of  the  leased  premises.  Having  conveyed 
It  to  a  euccessor,— and  we  have  ascer- 
talond  that  the  disposition  of  good-wtU  Is 
matter  of  contract,— be  could  not  there- 
after come  in  competition  with  his  vendee 
without  violating  bis  obligation  of  war- 
ranty. TbHTefore  we  conclude,  with  Mr. 
Browne,  that  while  the  employment  ot 
one's  owe  name  to  designate  his  place  of 
business  may  be  transferred  In  like  man- 
ner aa  good-will,  yet  it  It  be  done  by  a 
purely gratultouscontract— in  the  absence 
of  any  valid  and  enforceable  agreement 
lor  a  consideration ~he  may  withdraw  it 
at  pleasure.  Tbe  conclusion  is  that  such 
an  employment  ot  his  own  name  in  busi- 
ness forms  no  part  of  the  good-will,  but, 
on  the  contrary,  it  partakes  of  character- 
Idtics  of  a  trade-mark,  and  may  be  classed 
as  a  qaast  trade-mark,  of  which  Mr. 
Browneaays:  "Itahoold  beborneln  mind 
that  a  trade-mark  carries  the  idea  of  a 
man's  personality,  like  his  ordinary  auto- 
graph, and  therefore  preserves  Ita  essen- 
tial ehararterlstics,  wherever  It  may  go. 
This  Is  not  so  with  guas/ trade-marks,  aa 
the  name  of  an  hotel  or  shop  oltrnde. " 
Id.  §  90.  The  distinction  between  trade- 
names and  trade-marks  is  stated  as  fol- 
lows, vis.:  *  A  trade-mark  owes  Itsexist- 
ence  to  the  fact  that  It  la  actually  affixed 
to  a  vendible  commodity,  [sections  68, 
882,884,]  whereas  a  trade  name  is  more 
properly  allied  to  thegood-wltl  of  the  bus- 
iness, [section  91.]"  In  Woodward  v. 
Lasar,  21  Cal.  449,  defendants  were  re- 
strained from  using  the  name  "  What 
Cheer  House"  aa  tbe  name  of  an  hotel  in 
the  city  of  San  Francisco.  Woodward, 
plaintiff,  flrst  erected  an  hotel  building  on 
a  leased  premises,  and  gave  tt  that  name. 
During  his  occupancy  as  tenant  he  pur- 
chased and  built  on  the  adjoining  lot  an- 
other hotel  edifice,  and  occupied  it  also. 
Afterwards  he  surrendered  the  leased 
premises,  and  occupied  the  second,  and 
continued  to  conduct  an  hotel  bnalneas  on 
bis  own  premises  under  Uie  name  and 
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style  of  What  Cheer  Honm.'*  Subsequent- 
ly the  defendants  parcbased  the  premises 
first  described,  and  coodnctcd  thereon  an 
taocel  under  the  orlKinal  name,  "What 
Cheer  House. "  In  that  case  the  conten- 
tion of  the  plalntm  )u  lojanctlon  was  that 
the  name  belonged  to  bioi  an  the  proprie- 
tor of  the  hotel  last  established,  and 
which  he  both  owned  and  occupied,  and 
which  he  had  theretofore  need  contin- 
uously while  proprietor  of  the  hotel  he 
had  leased,  and  up  to  the  data  of  its  sur- 
render. It  being  a  trade-name.  On  the 
other  hand,  the  contention  of  the  defend- 
ant was  that  the  name  was  a  mere  desig- 
nation of  the  bnlldloK  In  which  the  busi- 
oess,  as  first  established,  was  conducted, 
and  that  it  attached  to  the  bnlldlnsat 
the  tenulnation  of  the  plalntlO's  lease, 
and  passed  to  him  by  bis  purchase  there- 
of from  the  plaintiff's  lessor.  It  constltut- 
luK  a  part  of  the  good-will  ol  said  proper* 
ty  and  establishment. 

DenyinK  the  latter  proposition,  the 
coartsald:  **A  person  may  have  a  right, 
Interest,  or  property  In  a  particnlar  name 
which  he  has  gWen  to  a  particular  house, 
and  forwhlch  hoaf<e, under  thename  given 
to  it,  a  reputation  and  good-will  may 
have  been  acquired;  but  a  tenant,  by 
Kivlng  a  particular  name  to  a  building 
which  he  applies  to  some  particular  use, 
as  a  sign  to  the  business  dune  at  tliat 
place,  does  not  thereby  make  the  naue  a 
fixture  to  the  butldInK  and  transfer  It  Ir- 
revocably to  the  landlord.''  Thus  a  clear 
distinction  was  taken  by  the  California 
court  between  the  reputation  a  name  or 
appellation  gives  tu  a  certain  business 
locality,  and  which  adheres  to  It,  without 
any  reference  to  tbe  proprietor  of  the  es- 
tablishment personally,  and  the  designa- 
tion uf  a  name  for  a  locality  at  which  a 
certain  business  Is  carried  on,  and  which 
is  not  impersonal,  and  does  not  attach 
to  tbe  property,  but  remains  subject  tu 
the  control  ol  the  proprietor.  The  court. 
In  treating  of  this  distinction,  said :  "De- 
fendant'aclalm  to  protection,  so  far  as  his 
right  results  from  tbe  good-will  acquired 
for  the  name  while  It  was  applied  exclu- 
sively to  the  leaded  premises,  may  not  be 
maintainable,  [yet  plaintiff]  Is  entitled  to 
protection  In  the  exclusive  use  of  tbe  name 
as  proprietor  of  the  new  house."  Had 
.  tbe  name  of  that  establishment  formed  an 
element  of  the  good- will  of  the  hotel  bus- 
iness while  It  was  b^ng  conducted  oa  the 
leased  premises  by  the  plaintiff,  It  would, 
under  all  of  the  authorities,  have  passed 
to  the  landlord  at  the  termination  of 
plaintiff's  lease,  and  by  his  conveyance  to 
the  defendant;  but, as  Itwas  rather  a  per< 
sonal  perquisite  of  the  proprietor  while 
lessee,  and  not  an  Impersonal  Ingredient 
of  Ills  business.  It  did  not  pass  to  tfaeland- 
lord,  but  remained  subject  to  the  control 
of  tbe  lessee  at  the  termination  of  the 
lease. 

Our  conclusion  is  that  on  reason  and 
authority  the  case  is  with  the  plaintiff; 
that  the  name  given  to  n  building  in 
which  an  hotel  Is  kept,  which  contains  the 
name  of  the  proprietor,  does  not  consti- 
tute an  element  of  goocl-wlll,  though  it 
may  tend  to  enhance  the  business  reputa- 
tion of  the  place  or  s/tusof  tbe  business  es- 
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tabllshment.  which  Is  an  Ingredient  of 
good-will;  that  while,  nnd<>r  the  authori- 
ties, such  a  name  Is  a  marketable  article, 
and  a  proper  subjei't  of  sale,  yet  It  must 
be  expressly  understood  In  the  act  of  sale, 
and,  if  no  consideration  be  paid,  same 
maybe  subsequently  recalled.  Such  trans- 
actions, being  esteemed  to  be  in  restraint 
of  trade,  are  disfavored  In  commercial 
dealings.  In  this  case  there  is  some  proof 
of  injury  sustained  by  the  plaintiff  On  ac- 
count of  the  delendanVs  Improper  use  of 
his  name;  yet  we  are  disinclined  to  rest  a 
Judgment  upon  it,  because  weare  satisfied 
tbe  defendant  acted  fairly  and  honestly, 
and  under  a  mistaken  belief  that  he  bad 
acquired  a  right  to  employ  the  plaintiff's 
name  as  he  did.  But  we  are  cleariy  of  tbe 
opinion  that  plaintiff's  Injunction  should 
be  maintained  and  perpetuated.  It  is 
therefore  ordered  and  decreed  that  the 
jadfcment  appealed  from  be  annnlled  and 
reversed ;  and  It  Is  further  ordered  and  de* 
creed  that  there  t)e  judgment  in  plaintlfTs 
favor,  and  against  the  dirfendant,  perpet- 
ually enjoining  and  restraining  the  latter 
from  using  or  employing  the  name  "Hotel 
Vonderhank"  or^Vooderbank  Hotel"  as 
the  name  or  style  of  an  hotel  or  restau- 
rant, at  the  former  site  of  such  establish- 
ment as  that  kept  and  operated  by  the 
plaintiff.  It  is  further  ordered  and  de- 
creed that  plaintltTsdemands  fordamages 
be  rejected  in  toto,  and  the  defendant  be 
taxed  with  the  costs  of  both  courts. 

Brbadx,  J.,  having  a  personal  Interest 
in  the  qoestloD,  recuses  himself. 

— (M  Ijk.  Ann.  1«) 
Statb  t.  Fbuob.   (Mo.  10,949.) 

I3upram  Court  cf  Louisiana.  Feb.  i,  188& 
44  La.  Ana.) 

Cbikikal  Law— IicPBi.oHi»G  Stats's  Witnus — 

EVIDBNCB  IN  RbBUTTAL, 

State  may  offer  evidence  of  the  sood  rep- 
utation for  tmthfalness  of  Its  own  witness.  In 
case  blsveradty  is  attacked  t^defendant's  coan- 
aal  in  conrse  ot  Us  crosB-inteiTOgation. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  St. 
Landry;  E.  T.  Lewis,  Judge. 

Prosecution  of  Joseph  Z.  Frnge  for 
larceny.  Defendnnt  was  convicted,  and 
appeals.  Affirmed. 

Tbns.  H.  Lewis,  L.  Dopre,  and  E.  P. 
VeaMto,  for  appellant.  W,  ti,  Rogers^  Atty. 
Oen.,  for  the  State. 

Watkinb,  J.  From  a  conviction  of 
grand  larceny.and  sentence  to  six  months' 
Imprisonment  at  hard  labor,  the  dofeud- 
ant  appeals.  In  this  court  he  has  made 
no  appearance  by  counsel,  or  otherwise, 
and  we  find  In  the  transcript  but  one  bill 
of  exceptions  which  requires  notice,  and  It 
appertains  to  the  ruling  of  tbe  jadge  be- 
low, permitting  tbe  state  to  introduce 
proof  confirmatory  of  tbe  reputation  for 
trathfulnesB  of  the  single  witness  oRered 
by  and  relied  upon  by  the  state  to  estab- 
lish the  guilt  of  the  accused ;  defendant's 
objection  being  that  the  veracity  of  a  wit- 
ness offered  cannot  be  supported  and 
strengthened  by  proof  of  good  reputation 
for  trothlulness  until  his  veracity  has 
been  assailed. 
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Conceding  tlie  correctneM  of  the  rule  In* 
Toked,  the  trial  Judge  held  that  this  case 
was  an  exceptional  one  In  tbiB,  that  while 
the  aingle  wltneas  for  the  state  wati  tinder 
crosR'examlnatton  by  deleadanfu  coiiDsel, 
an  effort  was  made  to  Impair,  it  not  de- 
stroy, the  witness'  credibility  by  interro- 
gatlnic  him  with  reference  to  hlfl  having 
been  thuretotore  prosecnted  tor  a  similar 
otfense,  and  admitted  the  testimony  over 
objection.  In  so  doing,  we  are  of  opinion 
that  the  rating  was  correct,  and  the  tf>fltl- 
rouny  properly  admitted,  becanse  the  case 
for  the  state  might  otherwise  have  been 
left  In  a  crippled  condition  at  its  snbmis- 
sioD,  without  a  further  opportunity  to 
repair  It.  This  ruling  la  strictly  In  keep- 
ing with  that  we  approved  uf  In  Htate  t. 
Boyd,  88  La.  Ann.  874,  and  It  was  based 
on  1  Oreenl.  Er.  {  488.  Judgment  affirmed. 

(44  L*.  Ann.  UO)   


AnAMB.  President  of  Police  Jury,  et  al.,  v. 
FoRSTTHB  et  sl.t  Enumerators.  (No, 
10,871.) 

(Swprsme  Court  efLovMaam.  Veb.  8, 180a. 
M  La.  Ann.) 

CaUTINO  ITSW  FaBISH— COHBTITOTIORAUTT  OT 
AOT. 

Act  107  of  1800,  purportiDg  to  oremte  a  new 
paiiBh  called  "Troy,"  Is  flleig^  and  nnconatitn- 
timial,  tMcause  it  luoreasee  representation  in  the 
honse  of  reureMntftUves  beyond  the  maxhnum 
number  flxed  in  the  sizteenui  article  of  the  cod- 
ititatioD. 
{Si/Uabtu  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Catahoula;  Caret  J.  Ellis.  Judice. 

Sal  t  by  Isaac  R.  Adama,  president  of  tbe 
police  Jury  ol  the  parluh  of  Catahoula. and 
others,  against  A.  A.  Foraythe  and  £.  S. 
SobertBon,  enumerators,  to  declare  illegal 
and  unconstitutional  Act  l(f7  ol  1880,  cre- 
ating the  new  parish  of  Troy,  and  for  an 
Injunction.  Decree  lor  defendants.  Plain- 
tlffe  appeal.  Reversed. 

F.  P.  Pocbe,  J.  F.  Eltta,  H.  B.  Taliafbrro, 
and  D.  Thompaon,  for  appellants. 
Luce  d  LemlCj  lor  appellees. 

Watkinb,  J.  Suit  was  commenced  on 
August  13,  1890,  by  tbe  police  Jury  of  Cata- 
houla parish,  dniy  authorized  by  ordi- 
nance, Joined  by  sundry  tax-i>ayerB  thereof, 
alleging  the  Illegality  and  unconstitution- 
ality of  Act  107  of  1800,  creating  the  uew 
parish  of  Troy,  and  providing  Tor  the  or- 
ganisation thereof;  averring  thatsald  act 
provides  for  an  enumeration  of  the  In- 
habitants of  said  parish,— that  portion  of 
which  the  new  parish  is  to  be  formed,  and 
that  portion,  also,  that  wilt  remain  after 
Its  formation,  —  In  order  to  ascertain 
whether  there  Is  tbe  constitutional  number 
In  each,  and  deslgnatra  three  persons,  who 
are  specially  anthnrtsed  to  make  said  enu- 
meration, and  return  to  the  secretary  of 
state  the  result  thereof;  and  further  aver- 
ring the  refusal  and  declination  of  one  of 
said  eunraeratora  to  act  In  the  premises, 
and  tbe  apprehended  Illegality  and  nullity 
of  any  actloo  that  might  be  taken  by  the 
two  remaining.  Petitioners  prayed  for 
and  obtained  an  lujnnctlon  restraining 
further  proceedings  by  them,  pendente 
lite.  On  rale  taken  by  tbe  defendants,  fa 
llmtne,  the  lower  Judge  quashed  the  wilt. 


on  the  ground  that  It  had  been  prema- 
turely and  Improvldently  granted,  and 
from  that  interlocutory  decree  tbe  plain- 
tiffs appealed  snspeuslvely.  On  the  trial  of 
the  merits,  there  was  Judgment  In  plalo- 
ttffs*  favor,  and  the  defendants  likewise 
uppealed.  Therefore  the  case  Is  practi- 
cally consolidated,— tbe  two  appeals  be- 
ing presented  under  a  single  number  and 
title,— and  stands  before  as  precisely  In  the 
same  attitude  It  occupied  originally  In  tbe 
court  A  qua. 

Tbe  defendants  prefaced-  their  answer 
with  several  exceptions,  the  chief  of  which 
are  (1)  that  tbe  plaintiffs  are  without 
capacity  or  interest  to  stand  in  Judgment; 
(2)  that  the  subject-matter  of  this  salt  lies 
outside  of  the  domain  of  Jndldal  power; 
(S)  the  defendants  are  Incompetent  t(» 
stand  In  Judgment  for  tbe  determination 
of  the  constitutionality  of  the  act;  but,  as 
It  Is  apparent  that  -these  questions  were 
decided  and  definitely  settled  In  litigation, 
to  which  tbe  defendants  were  parties,  and 
settled  adversely  to  present  contention, 
there  need  be  no  further  mention  made  of 
them.  State  v.  Judge.  42  La.  Ann.  1104,  8 
South.  Rep.  805.  Tbe  same  may  be  said  of 
the  prematurity  and  improvidence  of  the 
injunction,  for.  while  not  deciding  the 
queHtlon.  the  logic  and  purport  of  our 
opinion  fo  that  case  are  eoncluslvdy 
against  the  ruling  of  the  Jndge  a  ova;  for 
it  proceeds  upon  the  theory  that  the  enu- 
meration contemplated  by  the  statute  was 
tbe  first  and  fuodameDtal  step  to  betaken 
In  the  formation  of  the  new  pariah,  and' 
a  condition  precedent  to  Its  consumma- 
tion. Had  plaintiffs  awaited  ttie  comple- 
tion of  the  enumeration  and  return  made- 
to  tbe  aecretery  of  state,  an  Injunction 
would  have  been,  manifestly,  too  late.  It 
Is  our  opinion  that  tbe  Injunction  was 
timely  and  provident,  and  quashing  it 
was  error.  It  Is  therefore  plain  that  the- 
Injunctlon  should  be  reinstated  at  appel- 
lees* costs  In  both  courts,  wltliout  refer- 
ence to  our  decision  on  tbe  merits. 

There  are  several  grounds  assigned  by 
petitioners  for  the  nnvonstltntlonallty  of 
the  legislative  act  creating  the  new  pariah 
of  Troy,  but  we  deem  It  only  necessary 
to  take  notice  of  one,  and  that  Is  the 
lifth,  which  Is  as  folinwa,  vis.:  That  tbe 
act  is  Id  violation  of,  and  In  confllt-t  with, 
the  provisions  of  article  16  of  the  constitu- 
tion In  this:  thatsald  article  fixes  the  total 
number  of  representatives  In  the  general 
assembly  at  ** not  more  than  ninety-eight 
(98)  nor  less  than  seventy  (70;)"  and 
said  act  provides  that  the  new  parish  of 
Troy  shall  have  one  representative,  thus 
Increasing  the  total  number  to  00,  In  ex- 
cess of  that  limitation.  There  la,  In  our- 
oplnion,  no  escape  from  the  conelaslon 
that  tbe  act  Is  uneonstltntlonal  on  that 
ground.  It  appears  from  the  terms  of  the 
act  that  the  territory  of  which  the  new 
parish  Is  proposed  to  be  formed  Is  to  be 
taken  from  th6  existing  parish  of  Cata- 
houla, exclusively;  and  as  it  has  bnt  one 
representative,  under  tbe  constitutional 
apportionment  ol  ]8>M,by  tbefurmation  of 
a  new  parish  from  part  of  Its  territory, 
which  Is  entitled  to  one  representative,  al- 
so, the  necessary  result  Is  to  loctvaae  the- 
total  number  of  representatives  by  one,. 
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tbas  givlDs  to  tbe  next  general  assembly 
99  Instead  ol  98  members,  iu  violation  of 
the  constltatlon.  The  langDage  of  tbe 
conatltotlon  to  Imperative:  "Each  pariah 
shall  have  at  least  one  representatlTe." 
"Tbe  nomber  of  representatives  shall  not 
be  more  than  nlnety-etght  nor  less  than 
seventy."  Article  16.  In  article  17  all  the 
pariabes  of  tbe  state  are  designated  by 
name*  and  to  each  to  apportioned  tbe  rep- 
resentation In  the  general  assembly ;  tbe 
total  number  aggr^attng  98,  the  maxi- 
mum that  Is  allowed  by  the  preceding  ar- 
ticle. Heuce,  II  tbe  new  parish  of  Troy  is 
given  one  representative,  the  number  will 
be  Increased  to  99,  thus  violating  one  of 
those  constitutional  requlrempnts;  and  If 
tbe  new  parish  be  disallowed  representa- 
tion oltofeethert  theotber  will  be  violated. 
For  It  would  not  do  for  oa  to  say  that  a 
new  pariHh  could  be  formed  by  an  act  ot 
tbe  leglslnture  without  a  representative  be- 
ing provided  for,  in  the  face  ot  tbe  coustl- 
tutional  declaration  that  It  shall  have 
one.  A  farther  provision  of  article  17  to 
that  "this  apportionment,"/,  e..  the  ai>- 
portionment  that  is  made  In  that  article, 
"shall  not  be  changed  or  altered  In  any 
manner  until  after  the  enumeration  shall 
have  been  taken  by  tbe  state  in  1890,  In  ac- 
cordance with  the  provisions  of  articles  16 
and  17."  Looting  to  article  16  to  ascer- 
tain the  manner  In  which  an  enumeration 
to  to  be  made,  we  And  tbe  declaration  that 
it  "shall  he  made  in  1890,  and  anbaequent 
ennmerationa  every  tenth  year  thereafter, 
In  such  manner  as  shall  be  prescribed  by 
Jaw,  **  etc. 

Now  it  Is  an  admitted  fact  that  an  enu- 
meration was  made  In  the  year  1890,  In 
tbe  manner  reouired,  but  that  no  appor- 
tionment of  representation  was  made  by 
the  general  asiiembly;  It  to  therefore  clear 
that,  until  some  future  general  aaoembly 
ahall  make  an  apportionment  dlflerent 
from  that  designated  In  article  17,  It  must 
remain  In  force.  But  article  16  further  de- 
-clares  that,  "  at  its  first  session  after  each 
enumeration,  tbe  general  assembly  shall 
apportion  the  representation  among  the 
several pariBbes," etc,  thusclearly  Indicat- 
ing, in  the  most  emphatic  -language,  the 
duty  o(  the  fceneral  assembly  to  take 
prompt  and  Immediate  action  in  making 
an  apportionment.  We  need  not  say  that 
this  precept  is  mandatory, and  that  anap- 
portlonment  could  not  be  legally  made  at 
■a  snbsequeut  seesion  of  the  general  assem* 
bly ;  it  is  Quite  sudlcient  for  us  to  say  that 
the  general  assembly  was  fully  aothor- 
■Iwd,  and  at  least  directed,  to  make  an  ap* 
portlonment  at  Its  first  session  after  the 
uompletlon  of  an  enumeration,  and  failed 
to  do  it.  The  consequence  Isthat  the  gen- 
-eral  assembly  of  1892-94  will  remain  Just 
as  that  of  1888-90  was  composed ;  and.  It 
the  plaintiffs'  case  lalto,  and  the  act  creat- 
ing the  new  parish  of  Troy  Ib  held  to  be 
^onstltatlonal,  bto  representative  cannot 
be  permitted  to  take  hto  seatin  thehouseol 
representatives  at  the  next  Besalon  of  tbe 
general  assembly  without  violating  tbe 
plain  and  nnamblgnous  terms  of  the  six- 
teenth article  of  tbe  constitution,  as  be 
would  evidentiy  be  the  ninety -ninth  repre- 
rsentatlve.  ItappearB,toonrmlndB,selI-evl- 
•dent  tbattbel^Blatnre  topowerieBa  to  In* 


828 


crease  tbe  representation  fixed  In  the  con- 
stitution, and  equally  as  much  so  to  cre- 
ate a  new  pariah  which  would  be  entitled  to 
representation,  but  whose  representative 
could  not  take  auypart  In  legislative  pro- 
ceedings as  such.  IJnder  the  express  terms 
of  the  sixteenth  article  of  the  constitution 
declaring  that  "tbe  number  of  representa- 
tives shall  hot  be  more  thannlne^-elgfat," 
etc.,  it  would  seem  to  tw  Imposalble  for 
tbe  legislature  to  increase  that  number, 
and  to  be  cleartbatthe  only  way  In  wbieb 
new  parishes,  such  as  Troy,  can  be  creat. 
ed,  la  by  reduclnc:  the  total  number  of  rep- 
resentatives under  a  new  apportionment, 
and  thus  leare  a  margin  for  their  forma- 
tion. But  those  are  contingencies  that 
must  be  provided  for  in  the  future,  and 
the  Instant  case  mast  be  determined  by 
the  state  ot  facts  existing  at  the  time  tbe 
law  under  consideration  was  enacted. 
For  if  It  was  at  tbe  time  of  Its  passage  an 
unconstitutional  law,  circumstances  sub- 
sequently arising  could  not  rebabiiltatelt, 
and  make  it  constitutional.  A  parish  cre- 
ated without  representation  would  be  an 
anomaly.  The  constitution  declares  that 
"representation in  the  bonse  of  representa- 
tives shall  be  equal  and  uniform,  and  shall 
be  regulated  and  ascertained  by  the  total 
population."  Article  16.  Tbe  new  parish 
ot  Troy  would  be  quite  as  much  entitled 
to  share  In  tbe  representation  as  any  oth- 
er parish  Iq  the  state,  quite  as  inoch  as 
the  parlBb  of  Catahoula.  It  Is  quite  as 
impoBslble  to  coDeelve  of  a  parish  without 
representation  as  ot  one  wltbuot  tbe  pale 
of  any  Judiciary  system.  A  parish  Is  a 
complete  political  entity,  possessed  of  Judi- 
cial, political,  and  ministerial  functions; 
and  no  act  ot  the  leglsiatnre  creating  a 
new  parish  can  receive  sanction,  as  con* 
stitutlonal,  which  does  not  guaranty  the 
right  of  representation.  The  guaranty  of 
tbe  act  In  question  Is  nugatory,  because 
it  is  repugnant  to  the  constitution.  That 
guaranty  being  read  out  of  the  act,  the 
new  parish  would  be  emasculated  of  all 
political  power,  the  existence  of  which  is 
essential  to  Its  existence.  Tbe  act  In  ques- 
tion Ib  null  and  void.  It  Is  tbereCore  or- 
dered and  decreed  that  the  Interlocutory 
decree  qnashlng  plalntltfH'  Injunction  be 
annulled,  and  that  said  Injunction  be  re- 
lustated,  at  defendants*  cost  In  both 
courts;  and  It  Is  further  ordered  that  tbe 
Judgment  pronounced  upon  the  merits  be 
affirmed. 

  (U  L*.  AnB.  106) 

Uthan  et  aLr.  Schlbnebb  et  ah  (No. 

10,869.) 

SOHLBNKBH  T.  RORB,  Sheriff,  Bt  nt.  (NO. 

10.869. ) 

(Supreme  Oowrt  of  Louiaiana.  Feb.  8,  UOSl 
44  La.  Ann.) 

HosBAHD  AlffD  Win  — Da,tzox  m  pAmniir— 

CHANM  or  DOHIOILB— PBOrBBTT  RiaHTB. 

1.  A  dation  en  palemetit  between  bosbaod 
and  wife  can  only  be  made  by  authentic  act, 
and.  when  the  oonslderatlon  ia  explicitly  acated 
lu  the  act,  the  parties  are  bound  thereby,  audoan- 
Dot  make  proof  of  other  and  additional  consid- 
eration, unless  upon  allention  and  clear  proof  of 
error  Id  the  conf  eotioa  of  tbe  aot  by  the  notary. 

ft.  Tbe  same  teats  are  M^ied  in  estabUshtng 
ebancv  of  domidle  from  this  to  anoduar  state  as 
from  one  pariah  to  another.  These  teats  are  (1) 
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actual  re^deDct)  In  the  new  place;  (3)  tbeinten- 
tton  to  fix  there  the  principal  establishment. 
These  tests,  applied  to  the  facts,  establish  Schlen- 
ker's  domicile  at  Natchez,  Miss.,  since  1888. 
S.  Marriage  creates  a  civil  status,  which  Is 

giverned  and  controlled  by  the  law  of  the  dom- 
lle  of  the  parties. 

4.  The  statutes  regulating  the  privileges  and 
disabilities  attaching  to  the  ttatus  of  married 
women  are  purely  domiciliary  In  their  character, 
and,  unless  otherwise  expressly  declared,  do  not 
affect  married  women  domiciled  in  anotherstate. 

5.  Personal  property  has  no  locality,  and,  as 
to  the  rights  of  husband  and  wife  uierein,  is 
governed  by  the  law  of  their  domicile.  Moneys 
of  the  wife  domiciled  in  Mississippi,  though  re- 
ceived in  Louisiana,  belong  to  her  as  a  citizen  of 
Mississippi,  and  do  not  acquire  the  character  or 
Incidents  of  paraphernal  funds  under  Louisiana 
law.  If  converted  by  her  husband,  she  has  no 
mortgage  on  his  property  in  this  state  for  their 
restitution,  nor  can  she  receive  from  him  a 
datum  en  paiement  to  the  preludioe  of  attach- 
ing creditors,  citizens  of  this  state. 

6.  The  returning  to  the  domicile  where  her 
marriage  was  contracted,  which  antborlzes  a 
non-resident  wife  to  sue  her  husband  tor  separa- 
tion of  property  under  article  24S7,  Civil  Code, 
means  a  return  for  the  purpose  of  living  there  un- 
der the  protection  of  its  laws. 

7.  In  such  action,  In  any  case,  the  relief 
would  only  extend  to  the  rights  of  the  parties  as 
they  stood  at  the  date  of  return. 

{SyUabua  by  tht  Coun.) 

Appeal  from  district  court,  pariah  of 

Catahoula;  Cahey  J.  Ellis,  Judge. 

AttaclimeDt  eutt  by  Hyman,  Lictaten- 
Btelu  &  Co.  against  Scblenker  &  Hlrticb. 
Mrs.  C.  Schlenker,  the  wife  of  defendant 
Hoblenker,  claimed  the  property  attached. 
Judgment  for  iDterrener.  Flalnttffs  ap- 
peal. ModlBcd. 

J.  N.  l/uce,  Gaa  Lewie,  D.  N.  Thompson, 
and  Farrar,  Jonas  &  Krattachnltt,  for  ap- 
pellanta.  Percy  Rulmtu  and  J.  L.  Dagg, 
for  appellee. 

Fbkner,  J.  Tbls  appeal  presents  lor 
our  determination  a  contest  between  the 
attauhlnR  creditors  of  a  non-resident 
debtor  and  the  non-resident  wife  of  the 
debtor,  who  claims  the  property  at- 
tached by  virtue  of  a  dation  en  paiemvnt 
made  to  her  by  ber  husband  while  they 
were  both  non-residents  of  Louisiana,  and 
domiciled  In  the  state  of  MIsBisiiIpp!.  Tbe 
dominant  facts  are  the  following:  Isaac 
Schlenker  and  his  wife,  Mrs.  C.  Schlenker, 
were  married  at  their  domicile  in  Trinity, 
La.,  in  1859.  Between  the  years  1866  and 
1874,  while  they  were  still  domiciled  in 
Louisiana,  Mrs.  Schlenker  claims  to  have 
received  from  ber  uncle  and  from  her 
mothercertaln  paraphernal  gilts  of  money 
and  goods,  amounting  to  about  $7,600, 
which  her  husband  took  posseKston  of, 
and  converted  to  bis  own  use.  In  1H7S 
herhusband  executed  a  daC/on  en  paiement 
la  her  favor,  by  which  he  conveyed  to  her 
various  pieces  of  landed  property.  Includ- 
ing (1)  a  tract  of  land  known  as  the 
"Elba"  or  "Zenor"  tract;  and  (2)  sondry 
lots  and  buildings  sUna  ted  in  the  towns 
of  Troyville  and  Trinity.  The  attaching 
creditors  attack  the  consideration  of  this 
ddt/o»,and.if  proof  thereof  were  required, 
that  found  In  the  record  is  certainly  not 
H8  conclusive  aa  it  shonid  be;  but  we 
thitik  tbe  creditors,  having  become  such 
long  alter  tbe  dation^  have  no  right  to 
ottack  it.  Lewis  t.  Feterkln,  89  La.  Ann. 


rao,  2Soiith.  Bep.  577.  Sabaequently  Mrs. 
Schlenker  alienated  several  of  these  prop- 
erties, and  the  sums  are  claimed  to  have 
been  appropriated  by  ber  husband  to  tbe 
payment  ol  bis  debts.  These  alienations 
were  aa  follows,  vie:  (1)  In  June,  1878, 
she  conveyed  the  Zenor  tract  for  tbe  price 
of  $3,500.  (2)  In  March,  1881,  she  con- 
veyed  the  Catra  or  Rawllngs  lol»  in  Troy- 
vllle,  on  which  the  price  actually  m^llied 
was  $SSO.  (8;  In  1888  she  sold  a  store- 
house and  lots  in  Troyvllle,  and  a  resi- 
dence and  lots  in  Trinity,  for  $2,500.  She 
also  claims  to  have  sold  another  lot  In 
Trinity  to  McCabe  lor  $100,  but  the  deed 
is  not  produced.  In  December,  1390,  Isaac 
Schlenker  made  a  second  dation  en  paie- 
ment to  his  wife,  from  which  we  make  the 
following  extract:  "Before  me,  J.  F.  Ellis, 
a  notary  public  in  and  for  Gaxahonla  par* 
lab.  Louisiana,  personally  appeared  Isaac 
Schlenker,  who  declared  to  me,  notary, 
that  he  Is  Justly  and  legally  indebted  to 
his  wife,  Mrs.  Charlotte  Schlenker,  In  the 
sum  of  seven  thouaand  two  hundred  and 
fifty  dollars.  »  •  •  The  aald  abore 
amount  of  money  being  tbe  proceeds  of 
Bale  of  one  store-bouse  and  lots  In  Jones- 
vllle,  (or  Troyvllle,)  Louisiana,  the  Cates 
or  Bawlfngs  house  and  lots  in  Jonesvtlle, 
Louisiana,  and  dwelling- house  and  lots 
In  Trinity,  La.  •  •  *"  it  thus  appears 
that  the  only  paraphernal  debts  expressed 
In  the  act  as  intended  to  be  extinguished 
are  those  arising  from  the  appropriation 
by  tbe  husband  of  **  the  proceeds  of  sale" 
of  the  particular  pieces  of  paraphernal 
property  therein  mentioned.  As  we  have 
seen,  these  " proceeds  of  sale, **  according 
to  the  wife's  own  showing,  did  not  exceed 
the  sura  of  $2,960,  while  the  dntion  con- 
veyed to  the  wife  property  estimated  In 
the  act  itself  at  $8,600.  and  claimed  by 
tbe  creditors  to  be  worth  much  more. 

On  the  trial  of  the  case  counsel  for  the 
wife  undertook  to  eke  out  the  considera- 
tion by  parol  proof  that  the  dation  was 
intended  to  satisfy  other  paraphernal 
claims  of  tbe  wife  besides  those  expressed 
In  the  deed,  Including  thesum  of  $3,500,  re- 
ceived as  the  price  of  the  Zenor  plantation. 
$1,1U0  collected  as  rents  of  paraphernal 

firoperty,  and  a  balance  doe  on  the  orig- 
nal  claim,  unsatisfied  by  the  first  dation, 
of  $621.93.  To  snch  evidence  objection 
was  made  on  tbe  following  grounds,  vlx. : 
**  Parol  evidence  cannot  be  admitted 
against  or  beyond  what  is  contained  In 
tbe  alleged  dation  en  paiementot  interven- 
er's husband  to  her;  nor  aa  to  what  may 
have  been  aald  or  done  before,  at  tbe  t(ra» 
of,  or  since  making  said  act;  nor  to  vary, 
contradict,  explain,  or  modify  the  written 
terms,  considerations,  or  recitals  of  said 
act;  nor  to  show  source  or  origin  of  the 
consideration  different  from  that  ex- 
pressed In  the  lastrnmeBt;  that  such  evi- 
dence, II  otherwise  admissible,  conld  not 
be,  Introdoced  by  Intervener,  who  has 
claimed  under  such  act ;  that  it  Is  not  ad- 
missible  under  tbe  [Headings,  there  being 
no  averments  of  such  fact,  and  cannot  be 
introduced  to  affect  plaintiffs,  who  are 
third  persons,  and  can  only  be  bound  by 
tbe  record."  The  judge  nvermled  these 
objections,  and  admitted  and  gave  eltect 
to  the  evidence* 
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In  thU  wa  are  bonnd  to  bold  that  the 
ludg«  WEB  In  error.  A  dattoa  eopaiempnt 
hy  a  husband  to  hia  wife  cannot  bo  mnde 
utherwlBe  than  by  anthentlc  act.  The  ex- 
traordinary and  hifthly  exceptional  effecta 
given  by  the  law  to  thfa  contract,  exempt- 
ing It  from  the  revocatory  action,  and 
maintaining  It  aa  a  prelerence  overcredlt- 
ora,  though  made  while  tlie  bosband  was 
buBolvent,  emphaalie  the  necessity  of  bold- 
Infc  tbe  parties  bound  by  the  recitals  con- 
tained Id  the  act,  and  not  permitting 
them  to  enlarge  or  extend  lt«  prorlalons 
by  parol  proof.  Tbe  credltura,  when  they 
took  out  their  attachment,  bad  no  notice 
of,  and  were  not  affected  by,  any  datJon 
between  the  debtor  and  bis  wife,  except 
that  evidenced  by  tbe  autbeotln  act  ex- 
tant upon  the  records  of  tbe  parish,  and 
could  not  be  bound  by  any  agreements  or 
undemtandloga  between  the  parties  not 
embodied  In  that  act.  Moreover,  the  wife 
beraelf,  in  her  Intervention,  propounded 
that  act  as  her  title,  and  made  no  allega- 
tion of  any  ei-ror  therein.  The  act  epe- 
clfleally  recites,  as  the  only  paraphernal 
clalnia  astlsfled  by  the  dattoa,  the  moneys 
due  by  the  husband  for  tbe  price  of  the 
particular  properties  therein  stated.  To 
hold  that  other  and  different  paraphernal 
claims  entered  Into  tbe  consideration,  and 
were  satlafied  by  tbe  dattoa,  on  mere  pa- 
rol proof,  would  be,  to  that  extent,  to 
give  effect  to  a  d^tioa  by  parol.  Even  If 
proof  of  error  were  admissible,  the  proof 
found  in  this  record  to  Insufficient  to  es- 
tablish it. 

We  dfallke  to  speak  with  confidence 
touching  the  contents  of  this  enormous 
transcript,  which  we  have  been  left  to 
eviscerate,  with  hardly  any  references  to 
pages  by  the  counsel ;  but,  if  there  is  any 
other  evidence  as  to  ttais  error  except  the 
statement  of  Mrs.  Schlenker  herself,  it  has 
failed  to  attract  our  attention.  She  says 
that  the  intention  of  Mr.  bchlenker  and 
herself  was  to  have  the  sale  made  in  satis- 
faction uf  all  her  paraphernal  claims,  and, 
ou  the  subject  of  the  deed, she  says:  "I  do 
not  know  if  the  deed  properly  recites  the 
consideration,  not  having  the  same  before 
me;  bnt,  if  It  does  not,  there  mnat  have 
been  some  error  In  drawing  It  up."  Of 
course,  we  have  nothing  from  tlie  hus- 
band on  the  subject,  because  he  was  in- 
competent to  testify.  There  Is  nothing  to 
show  that  the  notary  who  drew  the  act 
did  not  conform  to  tbe  Instmetions  given 
talm,  or  that  tbe  parties  who  signed  ft  did 
not  read  and  know  its  contents,  nor  is 
any  reason  given  why  the  alleged  error 
mcaped  attention.  Surely  it  would  be  a 
dangerous  precedent  to  allow  the  recitals 
of  such  an  act  to  be  varied  by  the  unsup- 
ported declarations  of  error  by  a  single 
party  thereto.  Aa  the  deed  stood,  un- 
doubtedly tbe  parapbernal  claims,  oat- 
sldeof  those  mentioned  therein,  remained 
unaffected  by  the  dation,  and  In  after 
years  might  have  formed  a  consideration 
for  a  third  dation,  when  tbe  interest  of 
the  parties  required  It;  in  which  case  the 
statement  of  the  wife  as  to  her  Intentions 
might  bave  not  been  accessible. 

We  conalder  the  case  fully  covered  by  a 
former  decision,  where,  the  datton  having 
hew  made  in  Batlsfaction  of  a  particular 
T.lOBO.no.24— 40 


named  paraphernal  claim,  which  the 
court  found  to  be  Invalid,  tbe  parties 
sought  to  Buataln  it  by  proof  of  other 
valid  paraphernal  claims,  but  we  held 
them  bound  by  the  consideration  stated 
in  the  deed.  ChaBe  v.  Scheen,  84  La.  Ann. 
688. 

Having  thus  defined  the  meaning  and 
extent  of  the  act  as  embracing  for  its  con- 
sideration only  tbe  parapbernal  claims 
therein  recited,  we  will  next  consider  the 
important  questions  arising  from  the 
domicile  of  the  parties.  The  attaching 
creditors  are  cltlxeus  and  residents  of 
Louisiana.  It  Is  conceded  that  at  the 
date  of  the  dation  Mr.  and  Mrs.  Schlenker 
were  domiciled  In  the  state  of  Mississippi. 
It  is  claimed,  however,  on  behalf  of  the 
wife,  that  the  Mississippi  domicile  was  on- 
ly acquired  In  1889.  after  the  transactions 
here  Involved  took  place,  and  that  prior 
thereto  their  domicile  continued  to  be  In 
Louisiana.  No  doubt  the  presumption  of 
law  is  In  favor  of  the  coutinnance  of  a 
domicile  oace  established,  and  that  tbe 
party  who  asserts  that  It  has  been 
changed  carries  the  burden  of  proof. 
The  evidence  of  Mrs.  Schlenker  herself, 
which  Is  candid  und  unequivocal,  estab* 
Ushestbatlu  1882  her  husband,  with  his 
family  and  the  whole  of  his  household 
effects,  removed  from  their  former  domi- 
cile In  Trinity,  La.,  to  New  Orleans,  La., 
discontlnnlng  the  mercantile  business 
which  be  had  theretofore  conducted  In 
Trinity,  and  establlshlDg  his  residence  tn 
New  Orleans,  where  he  kept  house  for  a 
year.  In  1883  Schlenker  moved  with  his 
family  to  Natchez,  Miss.,  carrying  all  his 
household  effects,  established  his  residence 
there,  went  Into  mercantile  business  there, 
has  resided  and  kept  house  and  transact- 
ed business  there  ever  since,  and  has  had 
no  other  residence.  He  bus  reared  his 
children  and  married  two  of  them  In 
Natchex.  There  has  been  his  home.  It 
was  not  only  his  principal,  but  his  only, 
domestic  establishment.  It  appears  that 
in  1881  or  1882  he  commenced  a  mercantile 
businesa  In  Troyvllle,  La.,  and  that  be 
was  in  the  habit  of  frequently  visiting 
that  place  to  look  after  his  nffalrs:  bat  he 
never  had  a  domicile  In  Troyvllle,  and 
kept  no  eBtabllshnient  there  of  any  kind. 
His  former  residence  In  Trinity,  La.,  was 
at  first  rented,  and  subsequently  sold. 
There  Is  proof  that  he  voted  at  least  once 
In  Louisiana,  while  living  In  Natchex,  and 
also  that  he  was  twcepted  as  a  surety  on 
tbe  bond  of  the  sheriff  of  Catahoula 
parish.  His  wife  and  partner  state  that 
he  continued  to  conslderCatahoula  parish 
as  his  home,  but  there  Is  no  evidence  that 
he  ever  entertained  the  Intention  of  re- 
turning or  resuming  bis  residence  there. 
Tbe  law  is  chiefly  concerned  with  persons 
OB  the  subjects  of  obligations,  and  with 
the  view  of  giving  effleacy  to  their  ac- 
tions. One  of  Its  first  tabks  Is  to  locate 
each  person, — to  fix  a  place  at  which  the 
person  shall  be  considered  as  always  pres- 
ent, actually  or  constructively,  and  where 
the  law  can  reach  him  when  It  has  occa- 
sion to  deal  with  him;  In  other  words,  to 
establish  his  domicile.  Tbe  provisions  of 
onr  Code  on  the  aubject  are  clear  and  di- 
rect. *'Art.S8.  The  domicile  of  each  dti- 
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sen  IB  In  the  paiiBh  wtierela  be  has  tale 
principal  eata^Uetament.  The  prluclpal 
eetabllahment  Is  that  In  which  he  makes 
hla  habltaal  residence. "  "Art.  41.  A 
change  of  domicile  from  one  parish  to  an- 
other Is  produced  by  the  act  of  residing  In 
another  pariah,  combined  with  the  Inten- 
tioD  ol  making  one's  principal  eatabllah- 
ment  there."  "Art,  49.  Uomlclle  once  ac- 
quired flhall  not  be  forfeited  by  absence  on 
bualnese,  bat  a  voluntary  absence  of  two 
years  from  the  state,  or  the  acquisition  of 
residence  In  any  other  state  of  thla  Union, 
or  elsewhere,  shall  forfeit  a  domicile  with- 
in this  atate."  Applying  theae  provlalona 
of  law  to  the  facta  of  this  case,  we  cannot 
doubt  that,  from  the  date  of  remoTai  In 
188S,  Natchei,  Mlas.,  has  been  the  lesral 
domicile  of  Schlenker  and  hla  wife.  Under 
a  literal  construction  of  the  words  of  ar- 
ticle 46,  that  "the  acquisition  of  a  resi- 
dence In  any  other  state  of  this  Union 
Bhall  forfeit  a  domicile  within  this  state,* 
the  ease  wonid  be  too  clear  for  discus- 
Bion,  since  no  one  could  doubt  that 
Schlenker  acquired  a  residence  In  Natches. 
Bnt  we  tblnk  the  article  shoald  not  be  so 
strictly constrned,  and  that  the  legislature 
meant  the  acquisition  of  such  a  residence 
as  is  mentioned  in  the  prior  article,  (41,) 
I.e.,  one  which  combines  "the  act  of  re- 
siding" with  "the  Intention  of  making 
one's  principal  eatabllahment  there."  In 
other  words,  article  46  subjects  the  change 
of  domicile  from  tlila  atate  tn  another  to 
the  same  tests  which  article  41  appllea  to 
change  of  domicile  from  one  parish  to 
another. 

These  testa  require  two  elements,  vis. : 
(1)  Actual  residence  In  Che  new  place;  (2) 
the  Intention  to  flx  there  bla  principal 
establishment.  The  French  law  appllea 
the  same  tests.  Code  Nap.  art.  103.  Says 
Laurent:  "The  principle  that  a  mere 
transient  cause,  which  has  Induced  a  per- 
son to  establish  a  temporary  residence 
elsewhere,  does  not  give  him  a  new  domi- 
cile, muat  not  be  extended  so  far  aa  to 
hold  that  one  who  eetabllsbes  himself  in 
a  new  place,  with  the  Intention  of  retorn* 
tug  to  the  old.  preaervea,  by  that  tactalone, 
his  former  domicile.  It  Is  the  nature  of 
the  establishment  that  decides  the  ques- 
tion. It  must  be  the  principal  establliih- 
ment  la  order  to  fix  a  new  domicile.  Bnt 
If  It  be  the  principal  eBtabllshment,  that 
operates  the  translation  of  domicile,  even 
though  there  be  an  Intention  of  return- 
ing. "  2  Laurent,  No.  79;  1  Mourlon,  Nob. 
325.  826,  327.  The  French  Code  does  not 
define  the  words  "principal  establish- 
ment. "  Our  Code  expressly  declares : 
"The  principal  establishment  Is  that  In 
which  he  makes  his  habitual  residence." 
Said  this  court:  "The  law  which  fixes 
the  domicile  of  each  dtlsen  at  the  place 
where  his  principal  establishment  Is  slt- 
uatfd  means  the  principal  domestic  es- 
tablishment." Succession  of  Franklin,  7 
La.  Ann.  400.  Again:  "It  is  there  he 
sleeps,  takes  his  meals,  has  established 
his  household,  and  surrounded  himself 
with  his  family  and  the  comforts  of  do< 
mestlcllfe.  HlBdwelUng-house  there  Is  «m- 
ptaatlcally  his  permanent  home."  milT. 
Bpnngenherg,  4  La.  Ann.  664. 

Ths  sTldenea  tn  this  case,  as  we  bare 


3BTBB.  Vol.  10.  f  La. 

stated  It,  establlsbes  beyond  a  doubt 
that  Schlenker  fixed,  and  Intended  to  fix, 
his  principal  establishment,  his  habitual 
residence,  his  home.  In  Natches;  not  for 
any  transient  purpose  of  health  or  con- 
venience, bnt  In  permanence,  as  Indicated 
by  his  entering  commercial  business  there, 
and  by  hie  whole  condnet.  He  bad,  In 
fact,  already  abandoned  bis  domicile  In 
Catahoula  parish  when  be  removed  to 
New  Orleans  with  his  family  and  boase- 
hold  effects,  and  established  himself  there. 
There  Is  no  pretense  that  he  ever  Intended 
to  return  to  New  Orleans,  hie  last  domi- 
cile In  this  state.  There  it,  none  really 
that  be  intended  to  return  to  Catahoula; 
but,  If  be  did,  he  woatd  have  had  to  estab- 
lish a  new  domicile  there,  which  could  not 
l>edone  without  an  actual  residence.  Tbis 
Is  not  a  case  like  Steele's  Case,  where  the 
party  preserved  two  establishments,  and 
where  the  purposes  for  which  he  placed 
hltf  family  In  Natclies  were  clearly  shown, 
and  the  Intention  to  preserve  his  domicile 
at  the  eBtabllshment  which  he  kept  in 
Tensas  parish  Is  fully  proved.  We  then 
said:  "we  do  not  wish  to  be  understood 
as  saying  that.  In  order  to  have  a  domi- 
cile Mt  a  particular  place.  It  la  anneceeaary 
there  to  have  a  residence,  actnal  or  con- 
structive, with  a  representative  living 
therein,  at  which  and  on  whom.  In  case 
of  absenc*  therefrom,  legal  process  can 
be  served.  However  that  may  be.  It  !s 
established  that  the  defendant  had  such 
a  resldmce  In  the  parish  of  Tensas,  at 
whlcb  service  could  have  been  legally 
made. "   State  v.  Steele,  33  La.  Ann.  813. 

The  rales  which  govern  the  change  of 
domicile  from  this  atate  to  another  are  the 
same  which  apply  to  such  a  change  from 
one  parish  to  another,  and  we  think  no 
one  could  doubt  that.  If  Schlenker  had 
established  a  home  In  another  parish  sim- 
ilar to  that  adopted  In  Natchez,  It  would 
be  held  to  establish  a  new  domicile.  It 
thus  appears  that  at  the  time  when  the 
dation  was  made,  and  also  at  the  time 
when  he  received  and  converted  to  his  use 
much  the  larger  portion  of  the  persona! 
funds  of  his  wife,  which  form  the  consid- 
eration thereof,  both  husband  and  wife 
were  residents  and  dtlsens  of  the  state  of 
Mississippi,  and  not  of  the  state  of  Loui- 
siana: and  the  question  Is  whether  surh 
a  (/at/oii,  made  on  such  a  consideration. 
Is  protected  by  the  law  of  Louisiana,  es- 
pecially when  conflicting  with  the  rights 
of  resident  creditors.  Marriage  creates  a 
civil  BtatuH.  Each  state  attaches  to  this 
atntas  aueb  privileges  and  disabilities  as 
it  deems  wise  and  proper;  but  these  laws 
are  purely  domiciliary  In  their  operation, 
and  apply  only,  as  a  general  rule,  and 
when  not  otherwise  expressly  provided, 
to  dtliens  of  the  state,  or  to  acts  done 
while  they  are  dtltens.  When  married 
persons  remove  to  a  different  state,  their 
married  etatna  Is  governed  and  controlled 
by  the  laws  of  the  new  domicile.  The 
law  of  Louisiana  attributes  to  the  at&tm 
of  marriage  certain  peculiar  privileges  and 
restralatB.-- It  establishes  a  community  of 
acquests  and  gains  between  the  spouses; 
!t  gives  to  the  separate  property  of  the 
wile  the  ebaraeter  of  dotal  or  paraphernal 
property;  It  protects  such  propenr  from 
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depredation  by  the  hnsband,  by  srtvlDK 
the  wife  a  mortgage  and  piirllegeon  all 
the  property  of  the  hueband  for  the  restl- 
tatloD  of  her  dotal  effects  coavertnd  by 
him.  and  a  mortgage  for  the  restitution 
of  the  parapliernal  effects  so  converted; 
It  aathorlses  the  wife,  In  certain  cases,  to 
bring  suit  against  her  husband  for  a  sepa- 
ration uf  pn»perty,  wherein  she  may  not 
only  obtain  a  dissolatlon  ot  the  commu- 
nity, and  a  protection  of  her  futnre  sepa- 
rate earnings;  but  may  recover  Judgment 
for  her  paraphernal  or  dotal  funds  appro- 
priated by  him,  which  may  be  executed 
against  all  his  property;  and  It  anthor- 
iiea  the  wife,  with  or  without  such  Judg- 
ment, to  receive  from  the  husband  a  da- 
tton  ra  paiemnat  In  satlslactlon  of  her 
paraphernal  or  dotal  rights,  which  la 
valid  against  creditors  even  though,  whoi 
made,  the  husband  was  utterly  lueulvent. 
Them  Is  no  greater  reoson  why  this  ex- 
ceptional privilege  of  dutlon  should  be  en- 
forced In  favor  of  non-resident  married 
women  than  there  la  to  recogalie  their 
rights  of  mortgage  and  privilege,  which 
are  not  more  exceptional.  Yet.  in  dealing 
with  the  question  whether  there  existed  a 
I^al  mortgage  for  paraphernal  funds  on 
the  husband's  property  In  this  state,  this 
court,  after  quoting  the  provisions  ol  law, 
said:  "These,  and  other  provlttlons  of  the 
Code  on  the  same  subject,  clearly  apply 
only  to  persons  residing  In  the  state. 
They  repel  the  Idea  that  the  law-giver  ever 
Intended  to  extend  the  same  extreme 
favor  to  non-reeldents.  wives,  and  minors, 
whose  rights  would  ever  remain  a  mys- 
tery to  our  cltliens.  The  removal  of  op- 
ponent, with  her  husband.  Into  this  state, 
placed  her  under  the  protection  ot  uur  law 
for  the  future.  It  entitles  her  to  a  tacit 
mortgage  for  all  moneys  her  husband 
may  have  received  elnce  for  her  account; 
but  to  extend  back  this  mortgage  so  as 
to  rraover  funds  received  by  the  Insolvent 
lu  1822,wben  be  resided  In  Campeche,  would 
be  to  declare  at  once  that  a  tacit  mort- 
gage exists,  even  though  the  husband,  the 
wife,  the  tutor,  or  the  ward  never  were 
In  Louisiana.  Such  a  mortgage  we  can- 
not recognise,  nor  du  we  believe  it  was 
ever  contemplated  by  uur  laws."  Prats 
V.  Creditors.  3  Rob.  (La.)  601.  In  consid- 
ering the  same  question  In  a  snbsequent 
rase,  the  eunrt  said:  "But  every  law 
must  be  construed,  not  only  with  refer- 
ence to  the  policy  which  dictated  It,  but 
In  connection  with  similar  leglalatlon  on 
the  same  snbjeet.  In  Imposing  anch  in- 
cumbrances upon  real  estate  as  that  which 
necsMsarily  reanlts  from  I^al  and  tacit 
mortgages,  the  legislature  evidently  ron- 
tempiated  the  protection  of  a  class  of  per- 
sona who  were  unable  to  protect  them- 
selves, and  whom  they  were  therefore 
bound  to  protect.  For  this  reaaon  they 
have  subjected  the  rights  of  their  own 
eltlsens  to  Incumbrances  which,  thongh 
of  doubtful  policy,  it  canuot  be  supposed 
were  intended  to  operate  In  favor  of  those 
whom  It  was  no  part  of  their  duty  to 
protect.  It  is  the  duty  of  the  state  to 
protect  its  own  widows  and  orphans,  and 
those  of  Its  own  people  who  are  laboring 
onder  l^al  IncapacitieB."  Continuing, 
the  court  aald:  "Bat,  from  a  review  of  the 


various  articles  of  the  Code  on  the  subject 
of  legal  mortgages.  It  appears  to  us  they 
point  conclusively,  not  only  to  the  sup- 
posed residence  In  the  state  ol  the  party 
whose  property  Is  sought  to  be  subjected 
to  their  operation,  but  to  the  security  of 
a  debt  originating  In  the  state.  The 
whole  tenor  of  oar  legislation  on  this  sub- 
ject appears  to  us  to  i-epel  the  Idea  that  It 
was  in  contemplation  of  the  legislature 
to  extend  the  operation  ot  our  system  of 
mortgngea  to  cases  where  the  debt  llself 
originated  out  ol  the  state,  at  a  time 
when  the  debtor  was  alsoanoQ-resldent.* 
Stewart  v.  Creditors,  12  La.  Ann.  89. 
Moreover,  the  right  of  the  wife  to  enter 
Into  such  a  contract  with  ber  husband 
as  this  dation  is  confined  to  the  case 
where  It  is  made  for  the  rMtltutlon  of 
her  dotal  or  paraphernal  effects  alienated, 
by  him ;  and  it  cannot  be  said  that  the 
consideration  In  this  case  was  uf  that 
<;harBcter.  The  consideration  is  lor  per- 
sodbI  funds  ot  the  wife,  received  and  con- 
verted by  the  husband  while  he  and  bis 
wife  were  residents  of  Mississippi.  That 
these  funds  were  personal  property  does 
not  admit  of  qnestlon,  and  It  Is  a  well- 
settled  rule  that  personal  property  has 
no  locality,  and  is  governed  exclusively  by 
the  law  of  the  owner's  dnmlclle  as  to  Its 
character,  transfer,  alienation,  etc.  8 
Amer.  ft  Eng.  Enc.  Law.  pp.  674,  576,  and 
authorities  cited.  MoblUa  oatdbua  inbte- 
nut  et penmnam seqnuBtar.  TheaefundB, 
thongh  accruing  to  the  wife  In  Louisiana, 
were  received  by  her  as  a  citlsen  of  Mis- 
sissippi, and  her  rights  thereto  were  gov- 
erned by  the  law  of  Mississippi.  They 
never  acqnlnsd  the  character  of  parapher- 
naJlty  under  the  laws  of  Louisiana,  and 
the  husband's  conversion  of  them  sub- 
jected him  only  to  the  liability  Imposed 
by  the  law  of  the  domicile. 

It  is  urged,  however,  by  the  learned 
counsel  for  the  wife,  that  these  general 
principles  are  controlled  by  the  special 
provisions  of  article  2437  of  our  Civil  Code, 
which  Is  as  follows:  "Whenever  a  mnr- 
riage  shall  have  been  contracted  in  this 
state,  and  the  husband  after  said  mar- 
riage shaU  remove,  or  shall  have  removed, 
to  a  foreign  country  with  his  wife,  if  the 
husband  shall  have  behaved  towards  his 
wife  in  such  foreign  country  In  such  a 
manner  as  would  entitle  her,  under  our 
laws,  to  demand  a  separation  of  proper- 
ty, it  shall  be  lawful  Tor  her,  on  returning 
to  the  domicile  where  her  marriage  was 
contracted,  to  Institute  a  suit  there 
against  her  husband,  for  the  purpose 
above  mentioned.  In  the  same  manner  as 
If  they  were  still  domiciled  In  said  place. 
In  said  case,  an  attorney  shall  be  ap- 
pointed by  the  court  to  represent  the  ab- 
sent defendant,  the  plaintiff  shall  be  enti- 
tled to  all  the  remedies  and  conservatory 
remedies  granted  by  the  law  to  married 
women,  and  the  Judgment  shall  have  force 
and  effect  In  the  same  manner  as  If  the 
parties  had  never  left  the  state. " 

We  are  ot  the  opinion  that  this  article  is 
inapplicable  for  two  reasons:  (1)  The 
wife  here  has  not  returned  "to  the  domi- 
cile where  her  marriage  was  contracted, " 
witbln  any  reasonable  Intendment  ot  the 
law.  It  Ui  true  she  came  to  Loalidana 
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and  accepted  thta  dattout  and  returned 
Immediately  to  her  domicile  In  MlaBlseippI. 
The  law  obviously  means  a  return  to  the 
domicile  for  the  purpose  of  living  there 
under  the  protection  of  its  laws,  and  was 
Intended  only  to  dissolve  the  community, 
which  articles  Tm  and  2400,  Civil  Code, 
extend  In  favor  of  non-realdenta,  and  to 
protect  her  property  and  her  future  earn- 
ings from  control  or  interference  by  ber 
husband.  This  Is  rendered  more  clear  by 
reference  to  the  origin  of  the  article.  It 
Is  taken  from  Act  No.  9  of  1855,  which  Is 
aefollowH:  "That,  whenever  a  marriage 
shall  hare  been  contracted  In  this  state, 
and  the  basband,  after  such  marriage, 
Bhall  remove,  or  shall  have  removed,  to  a 
furelgn  country  with  hia  said  wife,  and 
Bbnll  behave,  or  have  behaved,  towards 
hIa  wife  In  aald  foreign  country  in  auch  a 
manner  as  would  entitle  her,  under  our 
laws,  to  demand  separation  from  bed  and 
hoard,  or  a  separation  ol  property,  it 
shall  be  lawful  for  her,  on  returning  to 
the  dnnilcila  where  her  marriage  was  con- 
tracted, to  Institute  a  suit  there  against 
her  husband  for  the  purposes  above-men- 
tioned. In  the  some  manner  as  if  they  were 
Rtill  domiciliated  In  said  place,"  etc.  The 
compitem  of  the  Code  of  1870,  In  distribut- 
ing these  provisions  to  tbolr  appropriate 
headings,  separated  the  provisions  relat* 
Ing  to  separation  from  bed  and  board  and 
those  relating  to  a  separation  of  property 
Into  two  distinct  articles,  tIk..  the  above 
article  3437  and  article  142.  But  these  ar- 
ticles must  still  be  construed  together, 
and  it  Is  apparent  that  the  same  kind  of 
removal  to  the  former  domicile  Is  required 
to  support  an  action  for  separatlou  of 
property  as  tu  support  one  fur  separation 
from  bed  and  board,  and  consequent  di- 
vorce. It  would  hardly  be  supposed  that 
a  married  woman  domiciled  In  lUississippl 
cuuld  run  over  Into  the  state  of  Louisiana 
for  a  day,  without  any  intention  of  re- 
maining here,  or  resnmlnjc  her  residence. 
Institute  an  action  tor  a  separation  from 
bed  and  board  leading  to  divorce,  return 
Instantly  to  ber  Mlsalsalppi  domicile,  and 
claim  a  decree  In  such  a  case  that  any 
court  In  Christendom  would  grant  or  re- 
spect. We  had  occasion  recently  to  con- 
sider the  rights  of  a  married  woman  In 
such  a  case,  and  the  limitations  upon  her 
right  to  Invoke  the  Jurisdiction  ol  her 
original  matrimonial  domicile.  Smith  v. 
Smith,  4!)  La.  Ann.  — ,  10  South.  Bep.  248. 
No  auch  case  was  contemplated  by  the 
law.  which  only  Intended  to  extend  its 
protection  to  women  married  here,  whose 
iuiKbands.  domiciled  In  another  country, 
had  so  mistreated  them  aa  to  Justify  them 
In  leaving  the  matrimonial  domicile,  and 
In  returning  to  their  former  homes,  to  live 
under  and  to  receive  the  protection  of  its 
la  ws. 

Kven  If  the  return  to  the  domicile 
were  sufficient,  the  statute  would  not 
cover  this  case.  It  Ih  conQned  to  an  ac- 
tion for  Beparatlon  of  property,  and  In 
such  action  the  relief  could  only  extend  to 
the  rights  of  the  parties  as  they  stood  at 
the  date  nf  the  return.  It  cuuld  not  au- 
thorise a  Judgment  against  the  busbund 
for  paraphernal  funds  based  on  claims 
for  personal  property  converted  by  blm 


while  tansband  and  wife  were  both  domi- 
ciled In  Mississippi,  and  which  therefore 
acquired  no  paraphernal  character.  It 
could  not  recognize  a  mortgage  for  such 
claims,  nor  would  It  support  a  d»tloo  In 
satlnfactiun  thereof,  to  the  prejudice  of  cred- 
itors. The  only  proper  pertinency  of  this 
statute  Ih  to  demonstrate  that,  outside 
of  Its  exceptional  provisions,  the  views 
we  hare  herein  expressed  are  correct,  and 
that  non-resident  married  women, though 
their  marriage  took  place  in  this  state, 
bad  not.  Independently  of  the  statute,  the 
right  to  bring  an  action  fur  separntlon  nf 
property  In  this  state,  or  to  avail  of  sim- 
ilar relm  extended  by  our  laws  In  the  pro* 
tection  of  our  own  married  women. 

It  is  therefore  adjudged  and  decreed 
that  the  Judgment  appealed  from  be 
amended  by  rejecting  the  demand  of  Mrs. 
C.  Schlenker,  and  dismissing  ber  Interven- 
tion, and  by  maintaining  the  attachment 
of  the  plaintiffs,  and  recognising  their 
privilege  on  the  property  attached  for  tbe 
amonntof  the  judgment  In  tbelr  favor, 
and  that  as  tbus  amended  the  aame  be 
now  affirmed,  appellees  to  pay  costs  of 
appeal. 

  (44  La.  Ann.  M) 

Herush  v.  Louisville,  N.  O.  &  T.  B.  Uo. 
(No.  10,720.) 

(Swpreme  Cowrt  of  LouAxlama.  Feh.  &  1893. 
44  La.  Aim.)* 

RilLBOAD  C01(Pl.iriES— AOOmiiHTB  AT  CBOSSIRafr- 
COXTBIBUTOBT  NsOUOBXCS. 

On  approacblQg  a  street  crossing  of  a  rail- 
way track,  It  Is  the  daty  of  a  traveler  to  exercise 
bis  senses  of  sight  and  hearing,  and  look  and 
listen  for  an  approaohing  train.  His  failure  so 
to  do  Is  n^igenoe,  whidL  in  ease  M  coUision, 
wiU  prevent  hia  reooveryof  damage*  for  lojnrles 
sustained. 

(S|/IIalnu  hy  th«  Cmai.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Albebt  Voorhibs,  Judge. 

Action  by  Herman  Herllsb  against  the 
Lonlavllle,  New  Orleans  ft  Texas  Railroad 
Company  for  personal  Injuries.  Judgment 
for  plaintiff.  Defendant  appeals.  Re- 
versed. 

Farmr,  Jonas  A  KnttaebBftt,  tor  ap- 
pellant.   Henry  L.  Latana  and  Zilonel 

Adama,  for  appellee. 

W ATKINS.  J.  This  is  an  action  in  dam- 
ages for  serious  and  permanent  injuries 
sustained  by  the  plaintiff  by  reason  of  his 
having  been  struck  by  one  of  defendant's 
locomotives,  through  tbe  gross  and  culpa- 
ble fault  and  neglect  of  Its  servants  and 
employes.  The  occurrence  Is  alleged  to 
have  happened  on  the  evening  of  the  20th 
of  August.  1889,  at  the  Intersection  of  Clara, 
and  Puydras  streets,  in  the  city  of  New 
Orleans,  as  tbe  plaintiff  was  erosainK  tbe 
former,  the  said  locomotive  moving  west- 
ward from  the  company's  depot  at  tbe 
time.  Petitioner  charges  that,  from  the 
injuries  Inflicted,  be  enttered  great  pain  In 
mind  and  body,  and  has  thereby  been 
rendered  unable  to  periorm  any  labor,  or 
earn  tlie  means  necessary  to  support  him- 
self and  family,  since  the  occurrence.  He 
further  charges  that  tbe  Injuries  he  sus- 
tained were  tbe  direct  result  of  tbe  gro— 
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and  culpable  negligence  of  defendant's  era- 
pIoyeH  in  falling  to  ubBerve  tbe  reqalre- 
mentB  of  law,— to  properly  flag  the  cross- 
Ing,  to  ring  tbe  l>ell,  or  to  blow  tbe  whis- 
tle on  the  approach  of  tbe  locomotive; 
also.  In  rolliDK  to  have  a  gate,  or  adJuBta- 
ble  bar,  ur  utb<jr  device,  to  warn  pedes- 
trlanR  of  tbe  approach  ol  a  train,  and  pro- 
vent  their  crossing  tbe  company's  track 
when  same  is  approaching.  He  farther 
specially  charges  that  "the  engineer 
was  grossly  and  willfully  negligent  In 
driving  said  engine,  «  •  •  and  was 
reckless  in  handling  same.  In  ntter  disre- 
gard of  the  obligattonslmpoBed  upon  him, 
both  In  bomanityand  law."  Theamonnt 
demanded  of  the  defendant,  as  compensa- 
tion tor  injuries  thus  received  by  tbe  plain- 
tlir,  la  930.000.  Oefendant'sanswer  Is  that 
the  plalntltr  was  Injured  by  and  through 
hie  own  gross  fault  and  negligence,  and 
not  by  or  through  tbe  fault  and  negli- 
gence of  its  servants  or  employes,  plaintiff 
being  a  trespasser  on  its  track  at  tbe  time 
of  tbe  accident.  The  case  was  submitted 
to  and  tried  by  a  lary,  who  rendered  a 
verdict  In  favor  of  tbe  plaintiff  for  95,000 ; 
but  upon  rule  taken  for  a  new  trial  tbe 
court  awarded  the  defendant  a  new  trial, 
and,  thereupon,  the  jury  found  for  the 
plaintm  a  verdict  of  $10,000.  Qpon  this 
verdict,  defendant  falling  to  obtain  a  new 
trial,  a  judgment  was  accordingly  ratered 
up,  and  It  has  appealed. 

Oar  only  province,  thertfore,  la  to  deter- 
mine, between  tbe  parties,  the  question  ut 
negligence  vel  non,  there  seeming  to  be, 
from  the  general  purport  of  the  answer, 
bnt  little  doubt  of  the  plaintiff  having 
suffered  injury,  and  none  of  the  happening 
of  the  accident.  And  in  ttaedetermination 
of  the  queattun  of  the  defendant's  negli- 
gence, as  well  as  that  of  tbe  plaintiff's  con- 
tributory negligence  vel  non,  tbe  principal 
and  much-mooted  fact  is  that  of  tbe  pre- 
cise location  of  tbe  plaintiff  when  he  was 
overtaken  by  the  defendant's  train;  the 
plaintiff's  contention  being  that  he  was 
imniediuteiy  on  the  cronslng,  or  Intersec- 
tion of  Clara  and  Foydras  streets,  while 
that  of  tbe  defendant  Is  that  he  was  in  ita 
yard,  whfcb  Is  situated  between  Magnolia 
and  Clara  utreeta,  between  the  tracks 
numbered  4  and  6,  near  tbe  north  side  of 
the  yard,  and  a  distance  of  about  6f>  feet 
from  the  crosBlng  of  Clara  and  Poydras 
streets.  On  this  contention  of  tbe  defend- 
ant it  Is  claimed  that  the  plaintiff  was  a 
mere  trespasser,  and  therefore  at  fault, 
primarily,  and  guilty  of  negligence  perse, 
because  the  whole  of  the  property  situat- 
ed between  Nurth  and  South  Poydras 
streets,  adjacent  to  Clara  street,  is  its  pri- 
vate property,  acquired  by  purchane  and 
expropriation.  It  having  t>een  at  one  time 
filled  with  buildings,  since  demolished  and 
replaced,  and  overlaid  with  Its  tracks  and 
their  switch  connections,  nnltlng  them 
with  Its  various  yards  and  aquares  of 
ground  and  depots.  To  these  are  super- 
added others  of  minor  importance  which 
need  no  particular  mention  now. 

From  the  record  we  glean  the  following 
■allfflt  facts,  vis.:  On  tbe  evening  of  An- 
gust  20,  1889,  the  plaintiff  started  from  bis 
place  of  buHloeas  on  Front  street,  near  tbe 
eomer  of  Lafayette  street,  at  ft  o'clock,  ur 


a  little  later,  to  go  to  his  place  of  resi- 
dence. No.  4373^  Lafayette  street,  tratweeo 
Prieur  and  Johnson  streets,  west  of  Clai- 
borne avenue,  in  the  city  of  New  Orleans; 
and,  en  route,  he  reached  the  defendant's 
depot,  which  is  sttnated  between  North 
and  South  Poydras  streets,  at  the  luter- 
sectlon  of  Poydran  and  Howard  streets. 
When  he  had  arrived  at  this  place,  he 
foand  tbe  banquettes  were  flooded  with 
water  from  a  recent  heavy  showerot  rain, 
and,  the  waiting-rooms  of  the  depot  being 
closed,  be  passed  on  the  outside,  and  un- 
der tbe  shed  which  extends  weat  from  the 
depot  to  the  Intersection  of  Kreret  and 
Poydras  streets,  and  continued  his  walk 
down  the  North  side  of  the  neutral  ground 
betweenNortb  and  South  Poydras  streets, 
and  bad  either  reached  or  nearefi  the 
crossing  or  Intersection  of  Clara  and  Poy- 
dras streets,  a  distance  of  three  blocks 
from  theendot  the  abed.  At  this  point  the 
defendant  had  in  use,  on  the  apace  inter- 
vening between  North  andSontn  Poydras 
streets,  which  is  its  private  propert:y,four 
parallel  tracks,  nnmbered,  rrapectlvely.  1, 
2,8.  and  4;  and,  also,  another  track,  which 
extends  transversely  across  the  other  four, 
whereby  switch  connections  are  formed 
by  tbe  various  engines  and  trains  of  the 
company,  with  the  several  depot-yards 
adjacent  to  the  depot.  While  the  plain 
tiff  was  thus  proceeding,— he  being  crip- 
pled of  one  foot,  ellvhtly,  and  tbe  night 
being  dark,— a  awltch-engineof  thedetend- 
ant  shifted  Its  poslMon  from  tbe  straight 
track  No.  4  to  the  diagonal  cut-off  track, 
and  struck  him  on  the  left  side  of  bis  back, 
inflicting  a  severe  blow  at  the  base  of  the 
spine,  and  upon  bis  hip,  whereby  be  sus- 
tained serious  injuries.  The  reason  as- 
signed by  the  plaintiff  for  bis  being  In  that 
situation  was  that  he  was,  at  the  time,  a 
sufferer  from  a  sore  heel,  as  above  stated, 
and  sought  to  escape  the  water  on  the 
flooded  banquettes  by  resorting  to  the 
dry  ground  of  defendant's  location  and 
property,  over  which  he  had  Just  walked 
to  the  intersection  of  Clara  street,  when 
be  was  thus  overtaken.  To  this  state- 
ment both  parties  substantially  agree. 

On  tbe  disputed  question— i.^.,  tbe  exact 
point  on  tbe  defendant's  track  at  which 
Herlish  had  arrived  when  he  was  over- 
taken by  Us  engine,  and  violently  knocked 
down — there  Is  a  very  great  disparity  of 
Htatement  on  tbe  part  of  tbe  witnesses 
pro  et  coo;  those  of  the  plaintiff  emphat- 
ically asserting  that  he  was,  manifestly, 
overtaken  on  tbe  crossing,  while  those  of 
the  defendant  are  Just  as  emphatic  In  as- 
serting that  the  accident  happened  at  a 
distance  of  90  feet  from  the  crossing,  on 
the  river  side  of  Clara  street.  As  a  wit- 
ness, plaintiff  states  that  while  ho  was  in 
tbe  act  of  crossing  Clara  street,  at  Its  in- 
tersection with  Poydraa  street,  endeavor- 
ing to  pass  obliquely  from  tbe  north  to 
the  south  side  of  Poydras,  In  order  to 
reach  a  dry  banquette  on  that  side  and 
having  Just  reached  track  No.  8  on  the 
south  side,  he  was  struck  by  the  locomo- 
tive, and  thrown  about  10  feet,  into  the 
south-side  roadway.  By  the  bl<iw  re- 
ceived, and  the  accompanying  fall,  he  was 
stunned  and  severely  Injured,  and  rendered 
unablu  to  arise  and  walk,  and  he  there  re- 
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malned  until  nBslstance  arrived.  That 
alterwarda  a  man  came  running  from  the 
euKlne,  wblcb  bad  passed  beyond  him 
abuut  25  feet,  to  where  be  lay;  and  thla 
man  was  followed  by  another,  whom  he 
toolE  to  be  tbe  enftlneer,  who  approached 
falm,  and  earsed  him,  and  aald  he  was 
drank,  and  went  off  again.  Another  man, 
who  was  standing  at  the  corner  grocery 
opposite,  came  apross,  and  assisted  the 
man  first  named  to  carry  blui  over  there; 
and,  preaently,  an  ambulance  was  snm- 
mnned,and  hewascarrled  to  blsreeldence. 

A  carefal  examination  of  all  the  testimo- 
ny baa  fully  satisfied  ua  ul  the  correctness 
of  his  statement.  In  the  main;  and  it  far- 
ther satisfies  DB  that  the  defendant's  em- 
ployes were  neglectful  of  their  duties,  un- 
der the  general  princlplea  of  law,  as  well 
as  under  the  ordlances  of  the  municipali- 
ty. In  reference  to  keeping  a  flagman  at 
the  street  crossing,  tbe  ahlbltlon  of  a  red 
light,  etc. ;  and  tbe  evidence  renders  It  ex- 
ceedingly doubtful  that  a  bell  was  rung, 
or  wblatle  soanded.  Taken  all  In  all. 
however,  tbe  evidence  fairly  makes  out  a 
case  of  negligence  on  tbe  part  of  the  com- 
pany. They  were  evidently  unmindfnl  of 
the  rights  of  pedeetrtans,  who  had  equal 
right  to  use  tbls  crossing,  as  they  had  to 
pass  their  trains  over  it.  Bot  while  tbls 
la  perfectly  tme,  we  are  quite  as  thor- 
oughly satisfied  that  tbe  plaintiff  was 
himself  guilty  of  negligence  which  directly 
cansed  or  cnntrlbuted  to  the  accident  hy 
which  his  Injuries  were  Inflicted.  He  fails 
to  state  any  precautions  taken  by  himself 
to  avoid  a  collision  with  the  defendant's 
locomotive,  or  that  he  elttaer  looked 
listened  for  Its  approach,  although  tbe 
proof  Is  clear  and  uncontradicted  that  the 
locomotive  bead-light  was  burning;  and 
that,  although  tbe  night  was  dark  and 
rainy,  there  was  an  electric  light  at  tbe 
street-corner  on  either  side.  There  is 
some  statement  made  to  the  effect  that 
there  were,  adjacent  tu  the  crossing,  some 
box-cars  which  may  have  impeded  the 
plaintitrs  view,  but  In  hie  testimony  no 
reference  Is  made  to  such  an  Impediment. 
The  rule  Is  a  fair  and  reasonable  one  which 
requliva  ot  travelers  who  resort  to  thor- 
oughfares of  a  city,  oTer  which  railroad 
companies  possess  a  right  of  way,  to  exer- 
cise the  greatest  possible  care  to  avuld 
collisions  with  their  trains.  This  we  take 
to  be  a  settled  mie  of  law,  notwltbstand- 
lug  a  like  obligation  is  Imposed  on  rail- 
road companies.  In  Arts  v.  Ruilruad  Co., 
34  Iowa,  160,— which  Is  a  leading  case,  and 
cited  by  many  text-writers  sh  standard 
authority.— tbe  court  expressed  this  view, 
vlE.:  "(irdlnarlly  the  fact  that  tbe  train 
neglected  to  make  statutory  and  custom- 
ary warnings  does  not  relieve  a  person  ap- 
proaching an  open  crosalng  from  the  duty 
of  lookout  on  approapliiitg  the  road. 
When  a  person  knowingly  about  to  cross 
a  railroad  track  may  have  an  unobstruct- 
ed view  of  tbe  railroad,  so  aa  to  know  of 
the  approach  of  a  train  a  sofftcient  time 
to  clearly  avoid  any  Injury  from  St,  he 
cannot,  as  matter  of  law,  recover,  al- 
though the  railroad  company  may  have, 
also,  been  negligent,  or  have  neglected  to 
perform  a  statutory  requirement."  See 
Whart.  Nes.  S  S84.  Anotb»  antiior,  In 
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treating  of  the  same  subject  says:  "If  a 
traveler,  [at  a  railroad  crossing  of  a  pub- 
lic thoroughfare,]  by  looking)  could  have 
seen  an  approaching  train  in  time  to  es- 
cape. It  will  be  preanmed,  In  case  be  Is  In- 
jured by  tbe  collision,  either  that  he  did 
not  look,  or.  If  be  did  look,  that  he  did 
not  heed  what  he  saw.  Sucb^  conduct  Is 
negligence  perse."  Beach,  Cuntrlb.  Neg.S 
63.  That  author  farther  says:  "Statutes 
and  municipal  ordinances.  In  every  Juris- 
diction, prescribed  apeclfically  tbe  duty  of 
railway  corporations  In  respect  to  rail- 
way crossings,  but  no  tallara  on  tbe  part 
of  tbe  railroad  company  to  do  its  duty 
will  excuse  any  one  from  nslng  the  senses 
of  sight  and  hearing  upon  approaching  a 
railway  crossing;  and  whenever  tbe  dne 
use  of  either  sense  would  have  enabled  tbe 
injured  person  to  escape  tbe  danger,  tbe 
Injury  is  conclusive  evidence  ol  negli- 
gence, without  any  ntference  to  the 
railroad's  failure  to  perform  Its  dnty.* 
Id.  p.  195,  §  64.  But  Mr.  Wharton  says: 
"If  there  are  obstruetions  at  the  [street] 
croBslng  such  as  to  make  it  Impos- 
sible for  a  person  approaching  to  see  the 
train,  and  Impossible  or  very  difficult  tu 
hear  It,  in  such  and  similar  cases  It  would 
be  tbe  clear  duty  of  the  railroad  company 
to  ring  tbe  bell,  or  to  sound  the  whistle, 
so  as  to  warn  persons  of  the  approach  ol 
the  train;  and  an  omlealon  to  do  so,  evtm 
In  tbe  absence  of  any  statute  reqnirlng  It, 
would  tw  negligence,  if  so  fonnd  by  the 
Jury,  rendering  the  company  liable  tor  any 
Injury  resulting  therefrom."  Section  804, 
886;  Beach.  Contrib.  Neg.  8  86>  P-383:  Arts 
T.  Bnliroad  Co.,  84  Iowa,  160.  Bat  while 
the  existence  of  obstacles,  or  obstructions 
of  any  kind,  at  or  near  a  railway  crossing 
of  a  public  street,  under  the  rules  thus  for- 
mulated, impose  additional  precautions  as 
to  prudence  and  care  on  tbe  part  of  railroad 
companies,  yet  Mr.  Beach  states  that  "at 
an  otistracted  crossing  it  Is  theduty  of  tbe 
traveler  to  exercise  a  greater  degree  of  care 
and  caution  than  la  Ineambpnt  upon  him 
usually."  Beach,  Coutrib.  Neg.  p.  203,  S 
65.  Anntherauthor  summarizes  theduties 
of  railroad  companies  and  travelers,  re- 
spectJrely,  In  respect  to  public  crossings 
at  tbe  Intersection  of  public  streets,  of  a 
city  and  a  railroad  track,  thus:  "At  tbe 
place  of  intersection  there  are  concarrent 
rights.  Neither  the  traveler  on  the  com- 
mon highway,  nor  the  railroad  company, 
has  an  exclusive  right  of  paasage.  Even 
on  a  common  road  travelers  must  look 
out  for  tbe  approach  of  other  vehicles 
passing;  and  tbls  is  tbe  more  necessary 
at  a  railroad  crossing  because  movement 
on  Bucb  a  road  Is  more  speedy,  and  be- 
cause tbe  conseqaences  of  such  a  eolllsion 
are,  usually,  so  disastrous.  Precaatlon— 
looking  out  for  danger— Is.  therefore,  a 
doty."  1  Thomp.  Neg.  p.  403.  See,  also. 
Railroad  Co.  Helleman,  49  Pa.  St.  60. 
The  Instant  case  Is  qnite  similar  In  many 
respects  tu  tbe  case  of  White  v.  Railroad 
Co..  42  La.  Ann.  980,  8  South.  Rep.  475, 
wherein  the  plalntUf  sought  to  recover  of 
the  company  lor  injuries  Inflicted  npon  her 
by  coming  In  collision  with  one  of  their 
trains  while  crossing  a  public  thorough- 
fare of  tbe  city  of  Sbreveport,  under  ctr- 
enmstances  far  more  aicgravated  than 
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thfwe  apparaat]y  sarronndtng  Herllsb.  In 
that  case  we  Bald  :  "She  was  anqaMtlon- 
ably  bnand  to  look  and  UaCen,  and  to  ex- 
ercise care  and  cautltm,  to  avoid  the  pos- 
sible danger  ansffested  by  the  very  fact  of 
the  crasainK."  Vide  BruwD  v.  Railroad 
Co..  43  La.  Ann.  850.  7  Soatb.  Rep. 6S2.  also. 

PlalntiD's  coaneel  claim  that  the  case  of 
Corley  v.  Railroad  Co.,  40  JLa.  Ann.  SIO,  0 
Sotitb.  Rep.  108,  Is  strictly  applicable,  and 
should  ffovem  our  decision.  The  facto  of 
that  ease  were  quite  different;  for  It  ap- 
pears that  the  train  had  ]tiBt  passed  the 
street  croeelns  going  west,  and  the  court 
say:  "He  had,  we  think, reason  to  bellere 
that  the  track  was  clear,— that  the  train 
had  paBsed  on,— and  that  he  coald  cross 
with  safety;  and  be  bad  no  knowledge  o( 
Ito  again  ntnmlug  on  the  main  track. 
There  was  no  light  to  glre  warnlngof 
the  approach  of  the  train.  •  •  •  The 
engine  was  not  in  front  of  the  train."  At 
pages  815.  40  La.  Ann.,  and  page  106, 
0  South.  Rep.  That  case  Is  exceptional, 
and  Is  Kroanded  on  the  tacts  recited,  which 
take  It  OBt  of  ths  operation  of  the  rule  of 
law  anuoaneed  by  the  authors  quoted 
from.  Oar  eonclnsion  Is  that  plaintiff 
wax  primarily  gnU^  of  negligence,  and  fa 
nut  entUled  to  recover,  and  that  the  Judg- 
ment must  be  reverflsd.  It  Is  therefore  or- 
dered and  decreed  that  the  Judgment  ap- 
pealed from  be  annulled  and  reversed,  and 
it  Is  now  ordered  and  decreed  that  the  de- 
mands of  the  plaintiff  be  rejected,  at  his 
cost,  in  both  courto. 


Stein  et  a/,  v.  Oordon  et  al, 
(Supreme  Court  ef  Alabama.  Veb.  2S,  tBOSL) 
A]»iniiBVB4TioN— Rbmovjj.  to  Coubt  or  SqDiTr 

1.  Where  a  bill  Is  filed  by  deviseea  ander  a 
will  to  remove  the  administratiOQ  into  a  ooart 
oCeqnity,  sad  compel  a  settl«iaeiit  by  the  ezeon- 
tor,  a  plea  by  the  executor  setcing  up  the  pen- 
dency of  a  Biilt  to  prevent  loterfereDce  with  cer- 
tain water-works,  In  which  the  estate  was  large- 
ly interested,  and  alleging  tliat  a  sale  of  the 
property  pending  the  litigation  would  result  in 
a  sacrinoe,  and  would  be  prejudicial  to  the  in- 
terests of  the  owners,  does  not  discloses  v&lld 
objeutioii  to  the  maintenaoce  ot  the  suit,  since 
the  court  will  only  require  such  a  settlement, 
whether  partial  or  final,  as  the  condition  of  the 
estate  would  have  rendered  proper,  had  the  ad- 
ministration remained  In  the  probate  court. 

2.  Where  the  only  matter  la  the  bill  that 
eould  be  oooatmed  Into  a  {m^er  for  the  sale  of 
the  Bsld  water^works  was  that  the  court  would, 
if  necessary,  order  the  property  of  the  estate  to 
be  sold,  and  the  plea  alleged  merely  that  the 
Interest  of  the  estate  in  the  water-works  was  an 
undivided  part  Interest,  but  not  that  it  was  nec- 
essary for  a  settlement  of  the  estate  (hat  the  en- 
tire water-works  property  should  be  sold,  or  that 
the  interest  of  the  estate  ooald  not  be  sold  by 
itself,  or  that  the  owners  of  the  other  interests 
were  in  any  way  concerned  in  the  sale  of  the  In- 
terest belonging  to  the  estate,  the  plea  did  not  dis- 
close any  right  of  the  said  owners  to  be  made 
parties  to  the  settlement 

Appeal  from  chancery  courts  Mobile 
coanty;  Thomas  W.  Culehan,  Chancellor. 

Bill  by  Emma  Gordon  and  others 
against  Louis  Stein  and  otbere  to  bare 
the  administration  of  an  estate,  of  wbfcb 
the  said  Louis  St<4D  was  executor,  re- 
moved Into  a  court  ot  eqnltjr.  From  an 


order  overruling  certain  pleas  to  the  bill, 
defendants  appeal.  Affirmed. 

i#.  B.  Fuith,  tor  appellants.  Fndk.  Q, 
Brombev^  tor  appdless. 

Walkbb,  J.  Tlie  bill  In  this  case  was 
filed  by  devlaees  under  the  will  ot  .Vlbert 
Stein,  deceased,  and  Its  purpose  was  to 
bavethe  court  of  chancery  take  Jurisdic- 
tion of  the  administration  of  the  estate 
and  of  the  settlement  tJHTsof.  The  bill 
shows  tbttt  Albert  Stein  died  testate  in 
July.  1874;  that  the  defendant  Louie  Stein 
Qualified  as  executor  under  his  will  In 
August,  1874,  and  has  since  that  time  been 
in  possesBloD  and  control  ot  the  property 
of  the  estate,  and  has  made  no  account- 
ing of  bis  trust  as  executor  since  Novem- 
ber, 1887,  more  than  two  years  bsfore  the 
bill  was  filed.  It  Is  alleged  that  the  estate 
Is  now  ready  for  distribution.  When  the 
case  was  In  this  court  at  the  last  term, 
the  will  of  the  decedent  was  construed. 
Stein  V.  Gordon,  (Ala.)  9  Sooth.  Rep.  741. 
The  matter  now  presented  for  review  la 
the  ruling  of  the  cbaneery  court  on  three 
pleas  Interposed  by  the  dwendants. 

The  sabBtauce  of  the  matter  set  up  by 
tbs  first  plea  is  the  pendency  of  a  suit 
brought  by  the  defendant  XjouIb  Stein,  as 
executor,  In  the  circuit  court  of  the  United 
States  fur  the  southern  district  of  Ala- 
bama, to  prevent  an  Interference  with  or 
Infringement  of  alleged  rights  and  fran- 
chises of  the  Mobile  city  water-works,  an 
Interest  in  wfatcb  Is  alleged  to  be  tbe  most 
valuable  portion  of  the  estate  ot  his  tes- 
tator. Tbe  plea  charges  that  a  sale  ot  tbs 
Mobile  city  water-works  property  pend- 
ing tbe  suit  mentioned  would  result  In  a 
sacrifice  of  the  property,  aud  woald  not 
be  to  tbe  Interest  of  tbe  ownere  thereof. 
The  pendency  of  that  suit  la  pleaded  as  a 
good  and  sufficient  reason  why  the  water- 
works property  should  not  be  sold  befors 
the  termination  of  that  suit,  and  why  the 
estate  of  Albert  Stein,  deceased,  is  not 
now  In  a  condition  for  a  final  settlement 
and  distribution  thereof.  This  plea  does 
not  disclose  a  valid  objection  to  tbe  main- 
tenance of  tbe  present  suit.  Tbe  statutes 
wbtcb  have  conferred  upon  courto  of  pro- 
bate large  powers  in  reference  to  the  es- 
tates ot  decedento  have  not  divested  the 
chancery  court  of  tbe  original  equitable 
Jurlsdictton  to  eofurce  tbe  trusts  of  an 
administration.  Before  the  Jurlsdlctlou 
of  tbe  court  of  probate  has  been  put  in  ex- 
ercise for  tbe  purpose  of  making  a  final 
settlement,  a  devisee  or  an  heir,  a  legatee 
or  a  distributee,  may  as  a  matter  of  right, 
and  without  assigning  any  special  cause 
for  equitable  Interposition,  have  the  ad- 
ministration removed  Into  a  court  of 
equity  for  a  settlement.  The  court  of 
equity,  proceeding  according  to  Its  own 
practios,  is  governed  by  and  applies  the 
law  controlling  the  settlement  of  admln- 
IstratlouR,  tbe  distribution  of  ausets,  or 
the  partition  or  division  of  property, 
whleb  prevails  in  the  court  of  probate. 
Bragg  V.  Beers,  71  Ala.  151 ;  Teague  v. 
Corbltt.  57  Ala.  529;  McNeill  v.  McNeill. 
86  Ala.  109;  3  Brick.  Aia.  Dig.  p.  S34,  S5 
61-68.  It  Is  the  duty  of  an  executor  to 
make  annual  settlemento  ot  bis  adminis- 
tration. Be  may,  when  necessary  lor  the 
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intereBts  of  the  estate,  be  required  to  make 
a  Hettlement  at  any  time;  and  a  flnal  set- 
tlement may  be  made  at  any  time  after  18 
niunthB  from  the  grant  of  letters,  )f  the 
debts  are  all  paid,  and  the  condition  of 
the  estate,  Id  other  respects,  will  admit  of 
It.  Code.  §§  2133. 2134.  When  the  admiDla- 
tratlon  1b  removed  Into  the  chancery 
court,  that  court  may  reqalre  Bncfa  settle- 
ment, whether  partial  or  final,  as  the  con- 
dition of  the  estate  would  have  rendered 
proper  it  the  administration  had  remained 
in  the  probate  court.  A  legatee  or  devisee 
cannot  coerce  a  settlemeDt  until  after  the 
expiration  of  18  months  from  the  grant  of 
letters,  and  a  bill  tor  such  a  purpose  with- 
in that  time  Is  premature.  Jackson  t. 
Bowell.  87  Ala.  (t86,  6  South.  Bep.  95.  The 
bill  cannot  be  regarded  as  premature  if, 
at  the  time  It  was  filed,  the  complainant 
was  entitled  to  demand  a  settlement. 
The  bill  in  the  present  case  was  filed  more 
than  15  years  after  the  grant  of  letters, 
and  more  than  2  years  after  tiie  last  set- 
tlement by  the  executor.  The  complain- 
ants were  entitled  to  demand  that  the 
executor  make  a  settlement;  a  partial 
one,  at  any  rate.  Alexander  v.  Steele,  84 
Ala.  S32,  4  South.  Rep.  281.  It  is  not  nec- 
essary to  the  maintenance  of  the  bill  that, 
at  the  time  it  was  filed,  the  estate  was 
ready  for  an  immediate  final  settlement. 
The  court  may  take  jurisdiction  of  the 
administration,  though  the  condition  of 
the  estate  does  not  admit  of  a  flnal  settle- 
ment at  once.  The  plea  under  considera- 
tion suggests  no  reason  at  all  why  the 
executor  should  not  be  coerced  to  a  par- 
tial settlement.  The  pendency  of  the  suit 
referred  to  Is,  at  must,  a  matter  for  the 
consideration  uf  the  court  In  determining 
whether  the  best  Interests  of  the  estate 
require  that  a  flnal  settlement  thereof  bn 
postponed  until  that  litigation  shall  be 
disposed  of.  That  suit  presents  no  ob- 
stacle in  the  way  of  the  exercise  of  the  Ju- 
risdiction of  the  chancery  court  to  have  the 
estate  administered  under  Its  orders. 

Ah  has  been  already  stated,  the  bill  was 
filed  for  the  removal  of  the  administra- 
tion Into  the  chancery  court,  and  tor  the 
isettlement  of  the  estate.  There  Is  no 
prayer  for  the  sale  of  the  water-works 
property.  The  only  prayer  for  the  sale,  U 
anything.  Is  "that  your  honor  will,  If  nec- 
essary, make  a  decree  ordering  the  prop- 
erty ot  said  estate  to  be  sold  fordl vision." 
Of  course,  DO  decree  could  be  made  fn  the 
casA  for  the  sale  or  division  ot  any  prop- 
erty not  belonging  to  the  estate  of  the 
testator.  It  Is  averred  In  the  second  plea 
that  the  interest  ot  the  estate  In  the  wa- 
ter-works property  Is  an  undivided  sixty- 
two  and  a  half  hundredths  share  or  part 
therein,  and  that  the  remaining  shares 
therein  are  owned  by  other  persons,  who 
are  named.  It  Is  not  shown  either  by  the 
bill  or  by  the  plea  that  It  is  necessary  for 
a  settlement  ot  the  estate  of  Albert  Stein, 
derea8ed,tUat  the  en  tire  water- works  prop- 
erty be  sold.  It  Is  not  snggested  that  the 
Interest  of  hia  estate  In  that  property  can- 
not be  sold  by  Itself,  or  that  It  cannot  be 
equitably  divided  among  the  deviseea.  It 
ta  not  shown  that  the  owners  of  the  other 
•hares  In  that  property  are  Id  any  way 
concerned  in  the  sale  or  divlaJon  of  the 


share  belonging  to  Albert  Stein's  estate. 
The  second  plea  does  not  disclose  any 
right  or  Interest  of  atrangera  to  the  estate 
to  be  made  parties  to  a  proceeding  for  Its 
settlement,  or  for  the  sale  or  division  ot 
the  property  thereof. 

The  third  plea  is  "  to  so  much  of  said  bill 
as  seeks  a  sale  ot  the  Mobile  water-worka 
property. "  This  plea  strikes  in  the  air,  as 
It  is  aimed  at  a  prayer  not  found  In  the 
bill.  It  refers  to  a  contract  between  the 
city  of  Mobile  and  Albert  Stein,  deceased, 
in  regard  to  the  water-works  property. 
Whatever  rights  the  city  of  Mobile  may 
have  nnder  that  contract  will  not  be  Im- 
patred  by  the  settlement  of  Albert  Stein's 
estate.  There  la  nothing  In  the  contract 
to  Intercept  the  rights  of  the  devisees  to 
the  Interest  ot  the  testator  In  the  water- 
works property.  The  contract  presenta 
no  obstacle  to  a  sale  or  division  ot  that 
Interest.  Its  existence  does  not  require 
the  Indefinite  extension  ot  the  executor's 
control  over  the  property.  Neither  of  tlie 
pleaa  presenta  a  defense  to  the  bill.  The 
decree  to  this  effect  will  be  affirmed. 


m  Ala.  SCO) 

Williams  t.  Searcy  et  al. 
(Supreme  Court  cif  .Alabama.   I7ov.  28, 1891.) 
Parol  Evidckcb  to  Vabt  Cohtbact. 
Where  a  coQtraot  for  the  sale  of  land 
provides  that  t?,000  of  the  purohuse  price  Is  to 
03  paid  in  "original  ground   floor  or  treasanr 
stocV"  of  a  corporation  into  which  the  land  ia 
to  be  put  by  the  purchaser,  parol  evldeoce  la 
ioadmlssible  Id  a  suit  by  the  sellw  on  the  con- 
tract to  show  that  it  was  agreed  that  the  land 
should  be  pat  in  at  a  certain  price,  and  that  if  it 
was  pat  In  at  a  greater  price  the  seller  was  to 
rcKiOive  a  greater  amount  of  stock  than  $7,000. 

Appeal  from  circuit  court,  Tuaealooea 
county;  Jamrs  B.  Hrad.  Judge. 

Action  by  Mrs.  Penlnah  E.  Williams 
against  George  A.  Searcy,  W.C.  Jemml- 
son,  and  W.  H.  Peck  to  recover  $10,000  tor 
breach  of  contract  to  purchase  land. 
PlalntlBs  offered  evidence  explaining  the 
meaning  ol  certain  terms  used  In  said  con* 
tract,  and  the  Intention  of  ttie  parties. 
The  court  excluded  this  evidence,  and 
thereupon  plaintiff  took  a  nonsuit  and 
appeals.  Affirmed. 

Foster  &  Jones  and  Frank  S.  Moody, 
tor  appellant.  Wood  &  Wood^  for  ap- 
pellee. 

Walker,  J.  The  written  contract  be- 
tween the  parties  was  tor  the  sale  of  cer- 
tain land  at  the  price  of  921,000.  Seven 
thousand  dollars  of  the  purchase  money 
was  made  payable  In  catih,  $7,000  In  the 
stuck  of  a  proposed  corporation,  and  tor 
the  balance  the  purchasers  were  to  give 
their  three  notes,  which  were  to  be  sb- 
cnred  by  a  mortgage  on  the  land.  The 
complaint  alleges  a  non-compliance  with 
the  contract  only  as  to  the  provision  for 
the  payment  which  was  to  be  made  In 
stock.  By  the  evidence  which  was  ex- 
cluded the  plalntlir  undertook  to  prove 
that  she  had  not  received  as  much  stock 
as  was  due  to  her  under  the  contract. 
The  proposition  was  to  prove  the  mean 
Ing  ol  the  term  ** original  ground  floor  or 
treasury  stock,  *  rto  as  to  show  that  tbn 
amount  of  stock  whleb  was  to  be  paid 
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was  dependent  apon  the  price  at  wblcb 
the  land  pnrcbaBed  by  the  defmidaDtH 
was  put  into  thu  corporation  wben  or- 
eanlied.  As  stated  In  tbe  flrat  count  of 
the  complaint,  tbe  claim  was  tbat  "the 
plaintin  was  to  receive  as  part  pajrment 
uf  said  land  seven  thousand  dollars  of 
the  stock  of  said  company,  provided  said 
land  waa  put  Into  aald  company  at  the 
rata  of  one  bundred  and  flftr  dollars  per 
acre.  But,  If  said  land  sbonld  be  put  Into 
aald  company  at  a  greater  rate  per  acre 
than  one  bundred  and  flfty  dollars  per 
acre,  then  In  that  event  tbe  plaintiff,  by 
the  terms  of  the  contract,  was  to  receive 
auch  an  amount  of  aald  stock  aa  would 
bear  the  aame  ratio  to  aeven  tbonaand 
dollara  aa  tbe  amount  per  acre  at  wblcb 
tbe  land  was  actually  put  Into  said  com- 
pany bore  to  one  bundred  and  fifty  dol- 
lars iDer  acre."  The  complaint  alleges 
that  the  land  was  put  Into  the  company 
by  tbe  defendants  at  9300  per  acre,  and 
tbat  tbe  plaintiff  bas  been  paid  97,O0U  of 
the  atork  of  the  company.  Evidently, 
her  claim  la  tbat  sbe  should  have  been 
paid  914,000  of  the  stock,  and  the  evidence 
was  Introduced  for  tbe  purpose  of  show- 
luK  tbat  sbe  was  entitled,  by  tbe  terms  of 
tne  contract,  to  more  than  $7,000  of  tbe 
stock.  Tbe  question  presented  by  the 
offer  to  make  aucb  proof  Is  whether  It 
waa  permissible  to  ahow  by  parol  tbat 
the  amount  of  stock  whlcb  the  defend- 
nnts  were  bound  to  deliver  waa  dIFforent 
from  tbe  amount  mentioned  lu  the  con- 
tract. Tbe  stock  wblcb  was  to  be  paid  is 
mentioned  only  twice  in  tbe  written  In- 
strument. In  tbe  clause  proviillng  for 
the  payment  of  tbe  purchase  price  the  de- 
fendants undertook  to  deliver  "seven 
thousand  dollara  In  original  ground  floor 
or  treaanry  stock  of  the  proposed  Tus- 
calooiia  Coal,  Iron  and  Land  Company." 
The  only  other  mention  of  tbe  stock  la 
tbefollo  wing  provision:  "It  Is  understood 
herein  that  $7,000.00  of  paid-up  certificates 
of  treasury  stock  shall  be  delivered  to 
parties  of  tbe  first  part  on  tbe  15tb  day  of 
February,  1887,  as  aforesaid.  If  aald  certifi- 
cates ure  ready  to  be  Issued,  and.  It  not 
ready,  written  guaranty  of  the  manage- 
ment of  said  company  that  they  sball  be 
delivered  aa  soon  as  ready  will  be  auflS- 
clent. " 

It  appears  from  thesenuutatlona  that  the 
amount  of  stock  to  be  paid  by  the  defend- 
anta  was  definitely  and  certainly  ascer- 
tained, and  thatauch  anioant  waanot  to  be 
diminished  orenlnrged  by  any  contingency. 
It  was  not  proposed  to  be  proved  tbat  the 
word  "thnuRand,"  when  used  in  connec- 
tion with  land  company  stock,  meant 
more  or  less  than  1,0U0.  Giving  to  that 
word,  as  found  in  this  contract.  Its  or- 
dinary and  generally  accepted  meaning, 
and  the  plain  result  la  that  the  writing 
shows  that  the  defendants  undertook  to 
pay  $7,000  In  stock.  That  amount  Is  nb- 
Botutely  fixed.  There  Is  no  bint  in  the 
contract  that  the  amount  should  be 
greater  or  lees  In  any  event.  Certificates 
for  only  $7,000  of  stock  conld  be  demanded 
under  the  provision  on  tbat  anbiect. 
Parol  proof  tbat  tbe  parties  meant  that 


a  larger  or  a  smaller  amount  of  atock 
should  be  paid  In  certain  contlngenclra 
necessarily  Involves  a  contradiction  of  the 
terms  of  the  written  contract.  If  the 
stock  as  actually  issued  by  the  corpora- 
tion, when  formed,  was  not  such  aa  waa 
stipulated  lor,  the  plaintiff  should  have 
declined  to  receive  It,  and  she  would  then 
have  had  her  action  for  a  breach  of  the 
contract.  Instead  of  pursuing  this  course, 
she  accepted  $7,00U  of  tbe  stock  as  Isaned. 
Sbe  retains  that  stock,  and  does  not  now 
complain  that  It  Is  not  the  kind  con- 
tracted for,  hut  her  claim  Is  that  she  Is 
entitled  to  more  than  $7,000  of  It.  The 
only  kind  of  corporate  atock  authorized 
by  our  law  la  such  as  la  Issued  for  money, 
labor  done,  or  money  or  property  act- 
ually received.  Section  6.  art.  14,  of  the 
constitution  of  Alabama ;  Elyton  Land  Go. 
V.  Elevator  Co.,  (Ala.)  9  South.  Bep.  129. 
Where  tbe  law  thus  requires  that  tbe 
atock  of  corporations  shall  represent 
Bctnal  values  received  by  It,  it  would 
be  aa  anomalous  to  admit  parol  evi- 
dence to  show  that  a  written  contract 
for  the  absolute  payment  of  a  named 
amount  of  stock  was  In  certain  contin- 
gencies, not  mentioned  In  tbe  writing, 
intended  to  mean  another  and  wholly 
different  amount,  as  It  would  be  to  ad- 
mit such  evidence  to  vary  or  contradict, 
aa  to  the  a  meant,  a  written  obligation, 
without  conditions,  to  pay  a  certain 
anm  of  money.  No  action  would  tie  on 
the  contract  In  reference  to  the  stock  if 
the  stipulation  on  that  subject  meant 
that  tbe  payment  should  be  madein  stock 
issued  in  violation  of  law.  Williams  v. 
Evans,  87  Ala.  725,  6  South.  Bep.  702.  It  la 
claimed  for  the  appellant  that  the  con- 
tract cannot  be  regarded  aa  providing  for 
tbe  payment  of  any  hut  lawfully  leaned 
stock.  Conceding  that  meaning  to  the 
provision  In  question,  and  the  reeult  of 
tbe  unequivocal  language  of  the  contract 
is  to  provide  absolutely  and  uncondition- 
ally for  tbe  payment  of  a  specified  amount 
of  a  certain  described  thing.  A  simple 
promise  to  pay  $7,000  of  lawfully  Issued 
stock  cannot  also  mean  a  promise  to  pay 
some  wholly  different  amount  of  the  same 
kind  of  stock.  The  evidence  which  waa 
offered  to  ahow  tbat  the  parties  Intended 
that,  under  certain  contingencies,  there 
should  be  paid  an  amount  different  from 
that  mentioned,  waa  In  direct  cuutradic- 
tlon  of  the  express  terms  of  the  written 
contract;  and  It  was  properly  excluded, 
because  parol  evidence  was  Inadmissible 
to  alter,  vnry,  or  contradict  the  writhiK. 
Wilkinson  v.  Williamson,  76  Ala.  163:  Bul- 
wlnkle  V.  Cramer.  (S.  C.)  S  S.  E.  Bep.  776; 
Smith  V.  Clews.  (N.  Y.  App.)  21  N.  E.  Hep. 
160.  n  Amer.  St.  Rep.  627,  and  note;  3 
Brick.  Dig.  pp.  291,  417.  It  was  not  com- 
petent to  prove  by  parol  that  the  $7,000 
In  atock  mentioned  In  tbe  contract  meant 
more  or  less  than  tbat  amount.  The 
evidence  having  tteen  offered  for  the  pur- 
pose of  supportlnir  a  contradiction  of  tbe 
terms  of  the  written  Instramant,  it  waa 
properly  rejected.  Affirmed. 

Rehearing  denied. 
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THoraNQToif  T.  City  Codnoil  op  Mont- 

OOMBRT. 

(Supreme  Court  ctf  ^laJboma.  Deo.  14, 189L) 
ComurvAHOB  iir  Bquitt— Sau  ior  Tixbs— Col- 

LUUTB  PCRCHABB — ChaKOB  O*  OwNBKSHIF. 

1.  It  Is  disci*etloi)ar7  with  bho  chancellor  to 
refuse  an  applioation  for  contlnuauoe,  macle 
alter  the  subtDisslon  of  aa  equity  salt,  ana  pend- 
ing Its  trial,  and  hit  mlins la  not  rerlsable. 

2.  Where  property  is  sold  for  taxes,  and  Is 
pnrvhaseo  for  1  per  cent,  of  its  value  by  the 
nuBbancl  and  trustee  of  the  owner,  in  the  name 
of  their  daughter,  bat  the  trustee  continues  for 
Ave  years  to  control  the  property  and  collect  the 
rents,  a  decree  that  the  origioaf  owner  la  sUU 
the  real  owner  is  proper  in  a  suit  by  the  dangh- 
ter  to  enjoin  the  sale  of  the  property  for  olaer 
taxes  assessed  aE&inst  It. 

Appeal  (rom  chancery  conrt,  Montgom- 
ery county;  JoBN  A.  FoBTBB,  Chancellor. 

Bill  In  equity,  filed  by  Sallle  O.  Thoring- 
ton  ttsalnat  the  dty  eonncil  ol  Montgom 
ery  to  have  the  city  council  enjoined  from 
BelllDfc  certain  property,  alleged  to  have 
been  pnrcbaaed  by  her  at  a  tax-sale,  for 
farther  tazea  that  might  be  due.  Decree 
dlfiinlsBlng  the  bill.  Complainant  ap- 
peals. Afilrmed. 

Arrtngton  A  Gr&hmm^  T.  B.  TPatta,  and 
J,  S.  Winter,  for  appellant.  J.  M.  F^lk- 
ner  and  W,  A.  Oonter,  for  appellee. 

Stoks,  C.  J.  The  present  enlt  was  Insti- 
tuted In  Jannary,  1S86.  It  has  been  twice 
before  In  this  coort.  82  Ala.  591,  2  Sauth. 
Rep.  61S;  88Ala.&48,  TSooth.  Kep.  863.  It 
grew  out  of  the  suit  of  Winter  t.  City 
Council  of  Montgomery,  reported  In 
Ala.  481.  At  the  spring  term.  1890.  of  the 
chancery  court  amotion  was  filed  by  com- 
plainant for  an  order  to  compel  the  re- 
epondent  to  produce  In  court  the  testi- 
mony of  J.  B.  Winter  and  others,  atl9|;ed 
to  have  been  taken  by  respondent;  "and, 
if  that  may  not  be  consistently  and  le- 
gally done,  that  reasonable  opportunity 
be  given  eomplalnent  to  further  fortify 
her  case  herein,  by  allowing  complainant 
reaaonable  opportunity  to  establish  the 
said  testimony  aa  taken  lor  use  In  com- 
plainant's behalf  In  this  cause."  This  mo- 
tion was  accompanied  by  an  affidavit  of 
J.  S.  Winter,  In  which  he  set  forth  that 
the  deposition  of  Sallle  Q.  Thorlngtun  had 
been  taken  fur  respondent  on  interroga- 
tories filed  and  crossed,  and  that  In  aald 
deposition  ebe  had  testified  that  the  lota 
In  controversy  In  this  soit  were  purchased 
with  her  money,  at  her  request,  and  In 
good  fnlth.  The  affidavit  further  stated 
"tiiat  complainant,  assnmlng  that  due  re- 
turn would  be  or  had  been  made  of  the 
testimony  so  taken  aa  aforesaid,  leaned 
upon  It  to  show  the  true  status  of  the 
facts,  and  haa  not,  therefore,  taken,  or 
eansed  to  be  taken,  any  testimony  what- 
evnr;  and.  as  counsel  for  complainant,  he, 
the  said  affiant,  cannot  and  does  not  ad- 
vise going  to  trial  in  the  cause  wlthont 
proof,  directly  made  In  terms,  of  the  bona, 
fides  of  the  said  purchase  by  the  said  com- 
plainant, of  the  property  conoemed  aa 
aforesaid,  of  the  payment  or  the  purchase 
money  through  a  duly-authorized  agent 
In  that  behalf;  and  that  the  money  so 
paid  was  In  fact  and  In  truth  here.  Is  a 
matter wlttatu the  actual  knowledgeoftbis 
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affiant.  And  afflnnt  further  says  that  the 
matters  and  facts  bo  euggeated  are  sus- 
ceptible of  proof,  and,  It  allowed  the  op- 
portunity, affiant  expects  to  and  will  have 
due  proof  made  of  the  same  within  rea- 
sonable time,"  etc.  This  motion  and  the 
accompanying  affidavit  were,  by  the  reg- 
iHter.  marked,  "Filed  April  14,  IMW."  The 
ease  was  not  tried  at  thatterm,  but  no  en- 
try was  made  of  record  showing  that  the 
cause  was  continued.  Neither  Is  It  shown 
that  any  action  was  taken  on  ttaemotloo. 
or  that  the  attention  of  the  court  was 
called  to  It. 

The  next  ordera  In  this  eause.  shown  by 
tba  record,  were  made  at  the  October 
term,  1890.  The  first  was  an  order  of  pub- 
lication. Then  follows  an  order  of  sob- 
mlBslon,  with  a  note  of  the  testimony. 
These  are  dated  October  10. 1890.  On  Octo- 
ber 16, 1890,  a  motion  was  made  by  com- 

Slainant,  accompanied  by  an  affidavit  of 
.  S.  Winter,  to  set  aside  the  submission, 
and  grant  to  her  further  time  to  take  tes- 
timony, by  which  she  proposed  to  prove 
the  porchase  of  the  lots  In  good  faith,  and 
with  her  money.  This  affidavit  sets  forth 
the  long  protracted  Illness  of  affiant,  one 
of  the  plaintiff's  counsel,  which  disabled 
falm  to  prepare  the  case  tor  trial.  Two 
other  solicitors.  It  appears,  had  prepared 
and  filed  the  bfll.  It  was  signed  alone  by 
them,  and  they  join  In  the  assignment  of 
errors.  The  affidavit  sets  forth  no  reason 
why  the  testimony  had  not  been  procured 
by  the  other  Bollcltora.  The  only  excuse 
looking  In  this  direction  Is  the  clause  lu 
the  affidavit  which  asserts  that  J.  S.  Win- 
ter, the  affiant,  "has,  Id  point  of  fact* 
looked  after  the  details  more,  perhaps, 
than  any  otherot  the  complainant's  coun- 
sel herein,  and  accordingly  was,  perhaps, 
better  tnfurmod  aa  to  these  details."  The 
chancellor  responded  to  this  motion  and 
affidavit  as  follows:  "The  cuniplalnant, 
after  the  argument  of  this  cause  had  pro- 
gressed to  the  last  speech  to  be  made  by 
J.  S.  Winter,  the  counsel  and  father  ol 
complainant,  and  the  submission  of  the 
cause  had  b<!en  made,  said  J,  S.  Winter  In- 
terposed for  complainant  an  application 
that  the  BubmlHSion  be  set  aside  in  order 
that  he  might  submit  a  motion,  made  at 
the  last  term  of  the  court,  which  was  tiled 
by  the  register,  but  was  not  submitted  to 
the  court.  Thismotlon, which  wasAled  by 
the  register  at  the  April  term  of  the  court, 
and  which  was  never  submitted  to  the 
court,  or  acted  upon,  was  that  the  court 
should  Instruct  the  commissioner,  Horace 
Strlngfellow,  to  return  Into  court  how  he 
had  taken  or  acted  under  a  commission  Is- 
sued to  him  to  take  the  deposition  of  Mrs. 
Mary  E.  Winter  and  erf  complainant,  at 
the  instance  of  defendant,  upon  luterrogu- 
toriee  flied  by  defendant,  and  to  return 
the  deposition  ot  such  wUnesses,  or  either 
of  them,  which  he  had  taken.  Upon  ex- 
itmlnation  of  the  facts  In  this  cause  1  find 
that,  al  a  former  term,  said  J.  S.  Winter 
had  asked  the  coort  to  instruct  the  com- 
missioner to  return  said  dniosltlnn  of  M. 
E.  Winter  to  talm,  and  to  return  the  com- 
mission to  the  coort,  as  having  been  Im- 
properly Issued.  Upon  u  bearing  of  the 
application  of  J.  8.  Winter,  the  court  di- 
rected the  commissioner  to  take  whatever 
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afftion  hi  the  matter  he  mlKht  choose, 
either  to  destroy  said  deporitl<»ii  or  retain 

It,  but  In  no  event  to  permit  either  party 
to  thia  suit  to  ejcamine  It.  It  was  held 
that  the  deposftloD  had  been  taken  im- 
properly, becaose  no  commlsAlon  bad 
been  properly  iaaued;  and  that,  as  Mr. 
Strlngfellow  had  acted  without  legal  au- 
thority In  taklDS  the  deposition,  it  waa 
the  right  of  Mr.  Winter,  repreeentlng  the 
complainant,  to  ask  the  ccmrt  that  the 
depoaltlon  should  not  be  subjected  to  the 
scrutiny  of  defendant's  cuansei.  The  or- 
der which  I  made  was  verbal,  and  was 
made  at  Mr.  Winter's  suggestion,  but  was 
a  little  different  from  hie  request.  Hie  re- 
quest was  that  I  direct  the  commlasloner 
to  return  the  deposition  of  the  witness  or 
to  hlmseir,  but  I  made  the  order  that  he 
keep  the  deposition  secret  from  all  parties 
to  the  suit  or  destroy  It  as  he  desired.  If 
this  deposition  was  now  before  the  court, 
It  could  not  be  used  for  any  purpose,  un- 
less In  the  mean  time  the  depusitUm  of  the 
witness  had  subsequently  been  taken,  and 
the  deposition  takra  by  Mr,  Btringfeliow 
Bboald  be  offered  to  contradict  any  of  the 
statements  made  therein.  But  I  append 
hereto  a  statement  of  Mr.  Stilngfellow 
that  the  deposition  bad  been  destroyed. 
Itcouid  therefore  do  no  gooil  to  any  per- 
son now  to  take  any  action  therein  atthls 
time.  It  cannot  be  disputed  that,  If  any 
one  desired  to  take  action  in  the  matter 
to  get  the  deposition  of  either  of  these 
witnesses,  there  has  been  ample  time  to 
have  done  so.  The  Btilimlssion  In  this 
cause  was  made  without  any  application 
for  a  eontlnuauce  In  order  toget  the  depo- 
sition of  these  witnesses,  one  of  whom  Is 
the  complainant.  The  complainant  has 
never  taken  any  steps  during  the  time  this 
cass  has  been  continued  from  year  to  year 
to  get  tier  own  or  faer  mother's  deposition 
in  the  case.  Tnder  these  clrramstaoces, 
the  motion  to  set  aside  the  submission  on 
that  ground  Is  denied. " 

It  Is  manifest  there  is  nothing  In  the 
forgoing  which  we  can  review.  No  rui* 
ingle  shown  to  have  been  bad,  or  even 
asked,  on  the  motion  of  AprilJ890. further 
than  the  Indisputable  fact  tliat  the  cause 
-was  continued  at  that  term.  On  what 
ground  the  continuance  was  granted  Is 
not  shown.  And  the  application  made 
October  16, 1880.  made,  as  it  was,  pending 
the  trial,  was  addressed  to  the  cohrt's 
dlBcretlon,  and  we  cannot  revise  It.  In 
fact,  motions  tor  a  continuance  are  never 
revlsable.  8Brlck.Dig.p.404,91  et  eeq.  It 
Is  but  just  to  appellant's  counsel  that  we 
should  state  the  question  we  have  been 
considering  is  neither  discussed  nor 
claimed  In  his  brief.  Wo  have  considered 
it  proper,  however,  that  we  should  notice 
it,  in  view  of  the  remaining  points  to  be 
considered.  The  uncontradicted  testi- 
mony Is  that,  when  the  lots  were  sold  tor 
one  year's  assessment  of  city  taxes,  tbey 
were  bid  off  by  J.  S.  Winter,  husband 
and  trustee  of  Mary  E.  Winter,  the  owner, 
against  whom  the  assessment  bad  been 
made.  The  price  was  the  amount  of  the 
one  year's  taxes,  a  sum  less  tban  1  per 
cent,  of  the  proven  value  of  the  property, 
and  much  leas  than  one-tenth  al  the  an- 
nnal  rental  value.  When  asked  who  was 
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the  parehaser,  be  answered,  "Sallls  Q. 

Tborlngton.**  Sallte  O.  Tborfngton  Is 
the  daughter  o(  J.  S.  Winter  and  Mary 
£.  Winter.  It  Is  fully  proven  that  for 
years  preceding  the  tax-sale  J.  S.  Winter 
superintended  the  renting,  taking  rent- 
notes,  payable  to  himself,  as  trnstee;  and 
that  he  collected  the  rents.  The  proof  is 
full  also  that  since  the  tax  sale  there  has 
been  no  change.  He  has  contlnned  to  su- 
perintend the  renting,  still  taking  the 
rent-notes  payable  to  himself  as  trustee, 
and  still  collecting  the  rent,  as  before.  It 
there  has  been  any  change  in  the  posses- 
sion or  control  of  the  property  or  the 
rentals,  there  Is  no  proof  of  it.  It  was 
clearly  competent  to  prove  this  contlnaed 
control  of  the  property  and  its  rents  by 
J.  S.  Winter,  the  trustee  of  Mary  E.  Win- 
ter. The  absence  ol  viable  change  In  the 
cootml  and  possession  was  and  Is  a  cir- 
cumstance to  be  weighed  In  determining 
whether  there  was  a  real  change  In  the 
ownership  of  the  property.  It  Is  certelnly 
unusual  for  real  purchasers  of  property 
at  pnblle  sale  to  permit  it  tu  remain,  with* 
out  change.  In  tbe  hands  of  the  orlj^nal 
owner  tor  nearly  flveyears,  withnootterof 
proof  explanatory  of  so  wide  a  departure 
Irom  business  methods.  Grouping  tbe 
whole  facts,— the  relationship  of  the  par- 
ties, the  Insignificant  snm  for  which  such 
valuable  property  was  sacrificed,  and  no 
offer  or  attempt  made  to  redeem  It,  tbe 
continued  possession  and  control  of  the 
property  by  the  trustee  of  the  original 
owner,  the  absence  of  proof  even  that  Mrs. 
Thorlngton  furnished  the  money  with 
which  tbe  purnbase  was  made.— we  hold 
that  a  strong  presumption  Is  raised  that 
the  title  to  the  property  was  coUuslvdy 
placed  In  Mrs.  Thorlngton.  In  secret  trust 
tor  Mary  E.  Winter,  her  mother,  and  that 
there  Is  no  real  change  In  the  beneficial 
ownership.  There  is  no  pmof  to  overturn 
or  weaken  this  presnmptlon.  It  Is  con- 
tended that  the  chancellor  erred  In  not  or- 
dering the  three  lots  not  claimed  by  Mrs. 
Thorlngton  to  be  first  sold.  It  that  were 
shown  to  be  an  error  In  this  case,  we 
would  correct  it  in  this  court.  It  being 
shown,  however,  that  there  has  been  no 
change  In  the  ownership  of  the  property, 
but  that  all  the  lots,  so  far  as  the  testi- 
mony Informs  us,  still  belong  to  the  tax- 
payer, there  Is  neither  duty  nor  propriety 
in  directing  which  lot  or  lots  shall  be  firbt 
sold.  Nothing  Is  shown  In  the  record 
bearing  on  the  question  of  priority  of  bsr^. 
den.  Affirmed. 

Gloptok,  J.,  not  sitting. 

Rehearlnff  denied. 

  (86  AU.  551) 

Jones  et  a/,  v.  Woodstock  Ikon  Co.  et  at, 

{Supremt  Count  of  Alabama.  Jan.  6, 1898.) 

SiLs  or  Dbobdint's  Lanz»— Ebtopfrl— PniTioir 
— Akbkhmbiit— MiMOE  Hbibs. 
1.  Under  Code,  I SIOS.  antboritlnff  **laQds  ot 
aa  estate"  to  be  sold  by  order  ot  me  probate 
court,  whea  the  same  oaimot  be  equitably  divid- 
ed among  the  helm,  the  probate  oourt  bos  no  Ju- 
risdiction to  order  the  sale  ot  land,  the  title  to 
whiob  intestate  did  not  have  at  the  time  of  bla 
death,  but  m^iich  was  taken  afWr  his  death,  in 
the  name  ot  the  heirs,  by  the  admlnUtrator, 
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who  paid  the  balance  of  the  pnrohase  prioeoutof 
the  fan<ls  of  the  estate. 

3.  Where  in  such  caao  the  administrator  pe- 
titions the  probate  court  for  an  order  for  sale  of 
the  land,  in  order  to  divide  It,  and  issues  cita- 
tions to  the  adult  heirs,  who  with  knowledfrii  of 
the  faots  permit  the  sale  to  be  made,  reported, 
aad  oonflnnect,  they  are  estopped  from  question- 
ing its  validity  aevea  years  afterwards,  and  aft- 
er the  purchasers  have  pat  valuable  improve- 
ments on  the  land. 

8  When)  the  petition  for  the  order  of  sale 
recites  that  the  sale  is  necessary  for  an  equita- 
ble division  of  the  laud,  and  the  citation  to  the 
heirs  so  states,  the  order  itself,  reciting  that  the 
lands  are  ordered  to  be  sold  to  "pay  debts,"  may 
be  corrected  by  a  nunc  pro  tunc  ammdiDent  to 
conform  to  the  petition. 

4.  Such  sale  is  invalid  as  to  minor  heirs, 
though  they  were  repreueuted  in  the  proueedlngs 
by  a  guaraian  ad  litem. 

5.  It  ia  competent  for  a  court  of  equity  to  In- 
vest the  legal  title  by  its  decree. 

Appeal  from  city  court  Of  Aonlaton;  B 
F.  Cassaoy,  Jud^e. 

Alice  Jones  and  others,  heirs  of  JAmes  M. 
Jnnea.  deceased,  brought  ejectinent  aisalnnt 
the  Woodstock  Iron  CompaDyand  otbera. 
Detendaots  then  filed  a  bill  in  equity 
agalnet  plaintiffs,  seeking  to  enjoin  tbem 
from  prosecutlDg  the  ejectment  suit,  and 
to  have  tbe  title  to  the  land  In  dispute  iu- 
vested  in  defendants  In  tbe  ejectment  snit. 
Alice  Jones  and  tbe  otber  heirs  demurred 
to  the  bill,  and  tbe  demurrer  was  over- 
ruled. Then  Alice  Jones  and  the  otber 
heirs  filed  an  anevrnr  and  cross-bill.  A  de- 
murrer to  tbe  cross-bill  wa^  sustained, 
and  plaintiffs  lu  tbe  cross-bill  appeal. 
Affirmed  In  part  and  reversed  In  part. 

Tbe  land  in  dispute  was  In  the  pusses- 
sloD  of  James  11.  Junes  at  the  time  of  bto 
deatb  Intestate,  but  the  entire  parctaase 
price  bad  not  been  paid,  and  Junes  did 
not  hare  the  lesal  title.  After  tbe  deatb 
of  Jones,  his  administrator  paid  tbe  bal- 
ance of  tbe  purchase  price,  and  took  a 
deed  to  Jones'  heirs.  Subsequent  to  this 
tbe  administrator  filed  a  petition  in  the 
probate  court,  praying  tor  an  order  of 
sale  of  tbe  land  lor  the  purpose  of  divid- 
ing It  among  the  heirs.  An  order  ot  sale 
was  made,  and  tbe  sale  duly  made,  re- 
ported, and  ccmfirmed.  A  guardian  ad 
litem  was  appointed  tor  the  minor  heirs 
Alice  Jones  and  Walter  Jones,  and  cita* 
tions  were  issued  to  tbe  adult  heirs-  Tbe 
orderot  sale  recited  that  the  lanus'*8hould 
be  sold  for  the  purpose  o[  paylug  debts," 
but  this  was  corrected  by  an  amendment 
oooc  pro  tunc,  ordering  the  sale  to  be 
made  for  distribution. 

Parsons  &  Dttrby,  Gordon  McDonnld, 
and  Kelly  <S  Satltb,  for  appellants.  Knox 
&  Bowie  and  Caldwell  A  Johnaton^  fur 
appellees. 

C01.EM4N.  J.  The  bill  was  filed  to  en* 
Join  suits  lu  ejectment*  commenced  by  tbe 
heirs  of  James  M.  Jones,  to  recover  cer- 
tain lands  which  were  sold  under  an  order 
of  the  probate  court,  and  also  to  buve  tbe 
legal  title  to  the  lands  sued  for  divested 
out  of  said  heirs,  and  Invested  in  com- 

f>Ialnunt8.  Tbe  facts  sufllciently  appear 
n  tbe  statement  ot  tbe  facts  of  the  case 
and  In  tbe  farther  progress  of  tbe  opinion. 
Tbe  petition  to  tbe  probate  court  of  Cal- 
houn county  In  Its  allegations  for  tbe  sale 


of  the  lands  for  dlstrlbotlon  sufficiently 
compiled  with  the  ptatnte  to  give  Jurisdic- 
tion to  the  court.  Code  1SS6,  §  2106;  Code 
1876,  §§  2449,  2460.  Citations  to  the  parties 
In  interest  regularly  Issued,  and  a  guardi- 
an ad  litem,  who  accepted  the  appoint- 
ment to  represent  the  minor  belrs,  ap- 
peared and  represented  them  In  the  pro- 
ceedings In  the  probate  court  to  have  tbe 
lands  sold  for  distrlbntlun. 

Even  though  a  petition  be  subject  to  de- 
murrer, or  a  Judgment  on  the  demurrer  be 
reversible  for  error  on  appeal,  yet,  If  the 
petition  sufficiently  alleges  all  tbe  neces* 
sary  Jurisdictional  facts,  and  final  judg- 
ment is  rendered  thereon,  from  which  no 
appeal  is  taken,  such  Irregularities  or  re- 
versible errors  cannot  avail  when  the 
JudgmAit  is  collaterally  assailed.  Whit- 
low V.  Echols, 78 Ala.  208;  Poliaol  v.  Han- 
rick,  74  Ala.  837  ;  8  Brick.  Dig.  p.  467,  §§ 
182, 183,  186.  The  probate  court  has  Juris- 
diction to  sell  for  division  lands  In  whlcb 
the  decedent  held  only  an  equitable  inter- 
est. Pettltv.Pettlt,S2AIa.288;  Vaughan 
T.  Holmes,  32  Ala.  606;  Rice  v.  Dren- 
nan,  76  Ala.  888;  Jennings  v.  Jenkins,  9 
Ala.  2H5;  Duval  v.  HcLoskey,  1  Ala.  708. 
The  statute  which  authorizes  the  probate 
court  to  sell  land  tor  division  Is  as  fol- 
lows, (Code,  §  2105:)  "Lands  of  an  estate 
may  be  sold  by  order  ot  the  probate  court 
having  Jurisdiction  ot  the  estate,  when 
the  same  cannot  be  equitably  divided 
among  the  heirs  or  devisees. "  A  dlfflcuity 
arises  as  to  what  constitutes  "lands  of 
an  estate,  "wltbin  the  meanlngof  thestat- 
ute.  Theprecedlng section,  in  regard  tu  the 
sale  of  lands  lor  the  payment  ot  debts,  uses 
the  same  broad  term,  "land. "  As  we  bare 
seen,  tbe  statute  Includes  a  mere  equity  In 
lands;  and  In  the  case  of  Vaughan  v. 
Holmes,  22  Ala.,  supra,  It  was  held  that  a 
purchaser  ot  lands,  who  died  before  pay- 
ing tbeen  tire  purchase  money,  had  sucb  In- 
choate Interest  or  equity  as  was  subject 
to  sale  under  the  statute  by  decree  ol  the 
probate  court. 

Wben  a  sale  of  lands  for  distribution 
has  been  made  In  pursuance  ot  an  order  ot 
the  court  having  Jarladlctlon  of  the  ques- 
tion, and  on  prouf  taken  as  required  by 
the  statutes,  and  the  sate  and  payment  ot 
tbe  purchase  money  regularly  reported  to 
the  court  and  confirmed  by  a  decree  ot  the 
court,  and  a  conveyance  of  tbe  title  Is  ex- 
ecuted to  the  purchaser  In  pursuance  to 
an  order  of  the  court  to  that  etfect,  no 
fraud  being  alleged,  the  validity  ot  tbe 
sale  and  tbe  title  ot  the  purchaser  cannot 
be  collaterally  assailed  by  showing  that 
the  purchase  monvy  was  n(»t  paid  as  re- 
ported, or  that  tbe  sale  In  fact  was  not 
made  as  directed  by  the  court.  These 
questions  are  Judicially  ascertained  and 
adjudicated  by  the  Judgment  of  conflrma- 
tlon.  It  makes  no  difference  that  the  pro- 
bate court  is  ot  limited  Jurisdiction.  Aft- 
er it  has  properly  acquired  Jurisdiction, 
its  Judgments  have  the  same  extent,  and 
are  as  conclusive  quo&d  rem  and  tbe  par- 
ties properly  before  it,  as  Judgments  uf 
courts  of  general  Jurisdiction.  A  purchase 
er  at  such  sale  is  only  bound  to  see  that 
tbe  court  bad  Jurisdiction.  Wyman  t 
Campbell,  6  Ala.  319;  Wbltlow  v.  Echols 
78  Ala.  210;  Farley  t.  Pnnklin,  76  Ala.  680; 
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Kellam  HIrlianiB,  60  Ala.  S40;  Steven- 
son  T.  Mnrray,  h7  AIh.  442,  6  Sonth.  Rep. 
301 ;  Canteloa  v.  Whitley.  86  Ala.  248,  4 
South.  Bep.  610;  Goodwin  t.  Slme,  8t)  Ala. 
102,  5  South.  Rep.  687;  Morgan  v,  Farned. 
83  Ala.  367,  3  South.  Rep.  79H. 

These  gRueral  propoBltions  of  law  are 
subject  to  tbe  qnallflcatlimfl  that  the  stat- 
ote  which  conrera  the  power  on  the  pro- 
bate court  to  sell  laudB  Tor  distribution 
extendH  only  to  the  title  or  estate  as  it 
desceuded,  and  not  to  an  after  •acquired 
title  or  interest,  different  and  distinct  from 
that  which  the  IntHRtntft  had  at  tbe  time 
of  his  death.  In  support  of  this  qnaliflca- 
tlon  of  the  general  principle  tbe  loUowlug 
anthorltles  are  cltedi  Jcihnaon  v.  OoUlns, 
12  Ala.  886;  Pettlt  t.  Petti  t.  83  Ala.  S88. 
305;  BDmsT. Hamilton,  83  Ala.  213;  Ooth- 
ran  V.  McCoy,  Id.  65;  Blubop  t.  Blair,  36 
Ala.  80;  McCain  v.  McCain,  12  Ala.  510; 
MvKay  v.  Broad,  70  Ala.  380;  Whorton  v. 
Miirasue,  62  Ala.  207:  Mouuger  t.  Burks, 
17  Ala.  60;  Rice  t.  Drennen.  75  Ala.  838. 
The  citations trom  36  Ala.,  88  Ala.,  82  Ala., 
and  Johnson  t.  Collins,  12  Ala.  886,  are 
not  directly  in  point,  thonsh  often  quoted 
to  the  proposition.  In  the  case  of  Pettlt 
V.  PeCtit,  82  Ala.,  supra,  the  conclusion 
of  tbe  court  rested  npun  the  fact  that  tbe 
contract  of  tbe  Intestate  for  tbe  parcbane 
of  the  land  was  void  as  contravenluK 
public  policy,  and  in  violation  nf  a  stat' 
nte  of  the  Cnited  States,  and  this  defect 
was  apparent  upon  tbe  petition  to  tbe 
probate  court  for  the  sale  of  the  lands. 
In  the  case  of  Johnson  v.  Collins,  12  Ala 
.336,  the  conclusion  of  the  court  was  that 
the  intestate  had  no  Inheritable  or  devis- 
able interest  In  tbe  lands,  either  legal  or 
equitable,  and  consequently  there  wits 
nothing  npon  which  the  order  uf  tbeconrt 
coQld  operate;  that  under  the  pre-emp- 
tion law  tbe  belr.  by  virtue  of  tbe  statute, 
was  entitled  to  perfect  the  Inchoate  pre- 
emption right  of  the  settler,  and  not  the 
administrator  of  the  Intestate.  The  other 
case  cited  from  33  Aia.  merely  reaffirms 
the  same  rnllDK.  The  proposition,  bow- 
ever,  is  broadly  stated  and  declared  In 
McCain  v.  McCain,  12  Ala.  510.  In  this 
caae  the  intestate  bad  purchased  the  land, 
and  died  without  maktns  payment  of  the 
purchase  money,  and  before  receivlnji:  tbe 
title.  His  administrator  paid  tbe  unpaid 
balance  of  the  purchase  money,  and  titles 
were  made  to  tbe  heirs  of  the  decedent. 
The  court  held  tbe  power  to  sell  lands  for 
distribution  "Is  only  Klven  whm  the  land 
remains  In  the  same  condition,  as  to  the 
title,  as  It  was  at  the  decease  of  tbe  Intes- 
tate, but  has  no  power  when  the  title  of 
the  ancestor  has  been  divested  and  made 
to  the  heirs."  Tbe  facts  In  tbe  casp  of 
BlehoD  V.  Blair  show  that  Mrs,  Bishop, 
with  funds  of  her  husband's  estate,  en- 
tered certain  lands.  Under  a  petition  by 
her,  as  executrix,  to  the  probate  court, 
these  lands  were  represented  as  belonging 
to  the  estate  of  ber  deceased  husband,  and 
as  such  were  decreed  to  be  sold  for  divis- 
ion. It  was  held  that  the  court  had  no 
Jurisdiction  to  sell  the  lands  for  distri- 
bution, and  the  order  of  the  conrt  for  this 
purpose  was  null  and  void.  The  rule  has 
been  recosnlsed  without  a  single  depart- 
.    Dre,  to  tbe  present  time,  since  It  was  flnt 


declared  In  HeCaln  McCain,  12  Ala., 
supra.  Whatever  hardships  may  arise.  It 
is  now  a  rule  of  property  too  firmly  fixed 
to  be  departed  from,  without  legislation. 

So  fur  as  the  adult  heirs  are  concerned, 
we  are  fairly  convinced  they  are  estopped 
from  asserting  any  claim  hostile  to  that 
of  the  purchasers.  These  adult  heirs,  with 
a  full  hnowledge  of  all  the  tacts,  permitted 
tbe  sale  of  tbe  lands  tu  be  reported  to 
the  court,  and  the  sale  confirmed  by  the 
decree  of  the  conrt.  They  were  parties  to 
the  settlement  by  the  administrator.  In 
which  he  charees  himself  with  the  pro- 
ceeds of  the  sale  of  the  land,  and  decrees 
were  rendered  against  him  for  their  pro- 
portionate share  of  the  purchase  money. 
The  principle  Is  not  nnltke  that  which  was 
applied  in  tbe  case  of  Bell  v.  Craig,  52  Ala. 
216,  In  which  It  was  held  that,  although 
the  sale  of  the  lands  was  void,  the  settle- 
ment hy  the  administrator,  and  decree 
against  him,  estopped  the  heirs  from  ques- 
tioning the  validity  of  tbe  order  under 
which  the  sate  was  made.  See,  also. 
Whitehead  v.  Jones.  C6  Ala.  156;  Bland  v. 
Bowle.58A1n.16I ;  Pickens  v.Tarborough. 
80  Ala.  4n.  Robertson  v.  Bradford,  73 
Ala.  118;  Bishop  v.  Blair,  36  Ala.  83;  Rice 
V.  Drennen,  75  Ala.  838;  Nunu  v.  Norrls, 
68  Ala.  202. 

The  decree  of  the  court,  ordering  the 
sale  of  the  land,  was  rendered  In  the  year 
1879.  the  sale  was  made  In  June,  1881.  re- 
ported and  regnlarly  confirmed  In  St^ptem- 
ber,  1881 ;  and  the  purchasers  have  been  In 
possession  ever  since,  have  erected  valua- 
ble improvements  thereon,  and  their  title 
never  questioned  until  January,  18S8, 
when  suit  in  ejectment  was  Instituted  by 
the  two  minor  heirs  to  recover  the  land. 
It  cannot  be  tolerated.  In  a  conrt  of  equi- 
ty, that  the  adult  heirs  can  at  this  late 
day  repudiate  the  sale  and  recover  back 
the  land.  Their  claim  constltates  a  cloud 
upon  the  title  of  the  complainants,  which 
entitles  them  to  relief  in  a  court  of  equity. 
Although  the  minor  heirs,  Alice  and  Wal- 
ter Jones,  waited  several  years  after  at- 
taining their  ma]orlt.v  before  commencing 
legal  proceedings  In  ejectment  tu  recover 
their  interest.  It  does  not  appear  from  the 
record  or  In  proof  that  personal  knowl- 
edge of  the  proceedings  in  the  probate 
court,  for  the  sale  oT  the  land,  and  uf  the 
final  settlement  by  the  administrator,  and 
tbe  decree  In  their  favor  against  bim  for 
the  purchase  money,  was  brought  home 
to  them, or  that  they  have  ratified  the  set- 
tlement or  done  any  act  which  would  es- 
top them  from  asserting  their  claim. 
Complainants  sf^em  to  hare  acted  In  good 
faith  in  their  purchase  and  In  mnking  Im- 
provements thereon,  and  the  equities  of 
tbe  parties  as  to  rents,  or  In  case  of  parti- 
tion, if  such  proceedings  should  be  insti- 
tuted, can  be  fnlly  adjusted  upon  proper 
pleadings  In  a  conrt  of  equity.  The  an- 
swer, cross-bill,  and  demurrers  of  the  mi- 
nor heirs  are  filed  jointly  with  tbe  adnlt 
heirs,  who  are  not  entitled  to  relief.  The 
pleadings  should  be  amended.  It  desired, 
so  as  to  separate  tbe  rights  and  interest 
of  the  minor  beire  from  the  adnlt  belrs. 

If  the  decree  of  tbe  conrt,  upon  tbe  peti- 
tion of  the  administrator  for  tbe  sale  of 
tbe  lands,  was  not  otherwise  Invalid,  the 
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amendment  Btiac  pro  toncvas  properly 
made.  Tbe  petition  to  the  probate  court 
souKtit  to  have  the  lauds  eold  for  an  eq- 
uitable division.  Tbe  citation  to  the  heirs 
BO  stated.  Proof  was  talcen  by  deposition 
to  show  that  tbe  lands  coald  not  be  dlvld* 
ed  without  a  sale,  and  which  depositions 
were  ordered  to  be  filed  aa  a  part  of  the 
record  of  tbe  priKeedincH.  The  decree  it- 
self provideH  that  the  petition  besranted. 
It  la  perfectly  evident  that  the  recital  In 
tbe  lodgment  that  the  lands  be  sold  forthe 
purpose  of  paying  the  debts  was  a  mere 
clerical  mistake,  capable  of  correction 
nancpro  fifoc,  If,  Indeed,  when  considered 
In  connection  with  all  tbe  quast  record 
memoranda  and  the  record  proper,  It  did 
not  correct  Itself.  The  proceeding  belnfc 
/n  mm,  as  between  the  administrator  and 
heirs,  notice  to  the  heirs  of  the  motion  to 
amend  auDc  pro  tunc  was  not  necessary. 
Farley  V.  DuDklln,  76  Ala.  532;  Qoodwln 
v.  Sims,  86  Ala.  102.  6  JSouth.  Bep.  587; 
Natwra  r.  Meredith,  67  Ala.  838:  Whorley 
Ballroad  Co.,78  Ala.  23.  The  record  no- 
where shows  bow  the  rights  of  A.  H.  Jones 
are  Involved  in  this  case,  and  it  does  not 
appear  upon  what  grounds  the  injunction 
was  Issaed  and  made  perputualaB  jucalnst 
him. 

It  iB  Insisted  that  the  decree  ol  the  equi- 
ty court  Is  erroneous  io  that  It  ondertook 
to  "invest  the  legal  title"  in  the  complain- 
ants. The  case  of  Prewltt  v.  Ashford,  90 
Ala.  300,  7  South.  Rep.  831.  supports  the 
contention.  We  would  correct  the  decree 
In  tills  respect,  If  we  deemed  it  necessary. 
A  deed  made  In  pursuance  of  n  decree  of  a 
court  of  equity,  executed  by  any  other 
person  than  the  l^al  owner,  propria  vt- 
tfore,  would  not  convey  tbe  legal  title. 
Such  an  Instrument  derives  Its  entire 
strength  from  the  decree.  It  Is  tbe  decree 
at  last,  and  not  the  Instrument  itself, 
which  makes  It  fffectual  to  convey  or  In- 
vest the  legal  title.  Courts  of  equity,  in 
this  state,  have  long  pursued  tbe  practice 
of  Investing  tbe  legal  title  by  their  decrees. 
This  practice  was  not  only  sanctioned, 
bat  expressly  authorised,  by  the  decision 
of  the  supreme  court  of  this  atate.  As  far 
back  aa  Brewer  v.  Brewer,  19  Ala.  481.  490, 
Dargan,  C.  J.,  proceeding  to  render  "such 
decree  as  tbecourt  below  should  have  ren- 
dered, ordered,  adjudged,  and  decreed  that 
Tbos.  J.  Brewer  be  Invested  with  tbe  le* 
gal  title. "  etc.  This  early  decision  has  be- 
come a  rule  of  property,  and  to  bold  oth- 
erwise now  would  upset  a  great  many  le- 
gal titles.  We  adhere  to  the  old  rule ;  and 
so  far  as  Prewltt  v.  Ashford.  supra,  con. 
fllcts  with  it,  tbe  latter  is  hereby  qualified. 
Either  cause  would  be  efficient  to  Invest  a 
legal  title.  Tbatno  Injustice  may  be  done 
*o  IttlgantB  who,  under  the  Infiuence  of 
tbe  decision  made  In  the  case  of  Prewltt  v. 
Ashford. 90  Ala.. 7  South,  Bep., supra,  have 
Instituted  proceedings  to  procure  the  le- 
gal title,  we  declare  and  hold  that  as  to 
such  cases  the  case  ot  Prewltt  v.  Ashford 
operates  as  a  rule  of  property.  Farrlor  v. 
Security  Co.,  92  Ala.  176,  9  South.  Bep.  532. 

Tbe  decree  ot  tbe  idty  court  Is  affirmed 
BO  far  as  It  granted  relief  to  complainants 
against  tbe  adult  heirs  of  James  M.Jones, 
and  reversed  so  far  as  relief  was  granted 
against  Walter  Jones  and  Alice  Jones, 


who  were  minor  heirs  at  tbe  time  of  the 
sale  and  settlement,  and  against  A.  H. 
Jones.  Tbe  Judgment  of  this  court  revors- 
Ing  the  decree  rendered  against  tbe  minor 
heirs  and  A.  H.  Jones  is  not  to  be  con- 
strued as  dissolving  the  temporary  Injunc- 
tion enjoining  the  prosecution  of  the  eject- 
mentsnltSfbgt  as  to  such  matter  tbe  ques- 
tion la  left  open  for  tbe  consideration  of 
the  lower  court,  If  the  pleadings  should  be 
amended  and  other  proof  ottered  In  the 
further  progress  of  the  cause.  One-half  of 
the  costs  of  the  appeal  must  be  paid  by 
the  adult  heirs  of  James  M.  Junes,  and  the 
other  bait  by  tbe  appellees.  Affirmed  In 
part  and  reversed  In  part. 

Rehearing  denied. 


(96  Ala.  481) 

ToHFCiNS  y.  Drennan. 
(Su/prmne  Court  of  Alabama.   Jan.  7, 1899.) 

M01tT0Ae»-HALS  VNDBS  FOWXB— ATTOBnT'e 
FSBS. 

Where  s  mortage  oont^nliig  a  power  of 
sale  stipulateB  that  the  prooeeds  of  the  sale 
shall  be  applied,  first,  to  mjlng  the  expenses, 
"and  all  attorney's  or  aoltcitor'a  fees, "  and  tbe 
notes  secared  by  the  mortfrage  provide  that,  la 
case  they  are  &ot  paid  at  maturity,  the  mortga- 
gor shall  pv  not  less  than  10  percent,  for  collect- 
ing them,  the  mortgagee  cannot  retain  10  par 
cent,  ont  of  the  proceeds  of  the  sale  under  the 
power,  but  la  entitled  to  a  reasonable  attorney's 
fee  only,  slnoe  the  stipnlationn  In  tbe  notes  uid 
tbe  mortgage  In  relation  to  attorney's  fees  axe 
independent,  and  applicable  to  different  contla- 
genoiea,— one  to  tbe  sale  under  the  mortgage,  the 
otter  to  ooUection  of  tbe  notes  by  suit. 

Appeal  from  circuit  court,  Jefferson 
county;  Jahkb  B.  Hbad,  Judge. 

Aetfon  by  T>.  M.  Drennan  against  H.  B. 
Tompkins  tor  98.000,  being  the  amount 
realised  by  defendant  from  a  sale  of  prop- 
erty under  mortgage.  In  excess  of  the 
mortgage  debt  and  expenses.  Judgment 
tor  plalntifl.  Defendant  appeals.  Affirmed. 

Roquetuore,  White  A  McKenMte,  R.  H. 
Peumoo,  and  Jackaott  B,  Lca/r,  for  appel- 
lant. Qillvapy  A  Smyer  and  Webb  dt  IW- 
mao,  for  appellee. 

Wau;rr,  J.  The  appellant,  who  was 
the  defendant  below,  sold  certain  land  In 
the  city  of  Birmingham  under  a  power  of 
sale  in  a  mortgage  which  had  been  made 
to  secure  two  promissory  notes  payable 
to  himself.  The  principal  and  Interest  doe 
on  the  notes  at  the  date  of  the  sale 
amounted  to  929,013.31.  Tbe  mortgaged 
property  was  sold  for  the  sum  ot  $32,000. 
Out  of  this  sum  tbe  defendant  retained  tbe 
amount  ot  the  principal  and  accrued  inter- 
eat  on  the  notes,  tbe  amounts  of  tbe  ad- 
vertising and  auction  fees,  and  alao  the 
aum  ol  92,901.83  as  attorney's  lees.  Tbe 
claim  ot  the  plaintlH  Is  based  upon  ble  al- 
leged right  to  tbe  snm  retained  by  the  de- 
teudant  as  attorney's  fees.  The  uncontro- 
verted  evidence  shows  that,  before  tbe  ad- 
vertisement and  sale  by  the  defendant  un- 
der the  power  in  the  mortgage,  tbe  mort- 
gagors had  sold  the  iiroperty  covered  by 
the  mortgage,  and  all  their  Interest  there- 
in, to  the  plaintiff,  and  bad  executed  a 
deed  to  him.  Tbe  plaintiff,  as  tbe  grantee 
of  tbe  mortgagors,  and  as  the  owner  of 
tbe  equity  ot  redemption  in  the  mortgaged 


1  Publioatlon  delayed  pending  rehearing,  which  was  denied. 
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property,  li  entitled  to  recover.  Id  an  ae- 
tlon  for  money  bad  and  received,  tbe  sar^ 
pins  of  tbe  proceeds  of  sale  remalniug  tn 
tbe  bands  of  the  mortgagee,  after  dedact- 
ins  the  amonnts  which,  by  the  terms  of 
tbe  power  of  sale,  were  authorized  to  be 
applied  to  the  payment  of  tbe  aecnred  debt 
and  Interest  tbereon,  and  of  sncfa  ezpenaes 
and  charges  Incident  tu  the  execution  of 
tbe  power  as  are  provided  for  therein. 
Webster  v.  Slngley.  53  Ala.  208;  Cook  v. 
Basley.  123  Maes.  89ft;  Battrlck  v.  Went* 
worth.  6  Allen.  79;  2  Jones,  Mortg.  9  IMO. 
Tbe  question,  then.  Is  as  to  the  right  of 
tbe  ddtendant  to  the  mm  retained  by  him 
as  attorney's  fees. 

There  Is  one  provision  In  tbe  mortgage 
Itself  lor  tbe  payment  of  attorney's  fees, 
and  another  and  different  provision  on 
the  same  saHJect  In  the  notes  which  were 
secured  by  the  mortgage.  The  mortgage 
confers  upon  tbe  mortgagee  a  power  to 
sell  the  property  for  cash,  and  to  devote 
the  proceeds  of  tbe  sale  "to  the  paying, 
llMt,  tbe  expenses  of  advertising  and  sell- 
ing and  all  attorney's  or  sullcltor'a  fees." 
This  la  the  extent  of  tbe  provision  In  the 
mortgage  on  the  subject.  A  clause  In  tbe 
following  words  Is  found  In  each  of  the 
notes:  "It  Is  farther  agreed  that  the  un- 
dersigned shall  pay  all  costs  for  collecting 
tbe  above,  not  less  tban  ten  per  cent.,  un 
failure  to  pay  at  matorlty.^  The  two 
provisions  are  aeparateand  distinct,  with- 
out any  reference  In  tbe  one  to  the  other. 
There  Is  an  Independent  field  of  operation 
for  each  of  them.  A  creditor  whose  de- 
mand is  evidenced  by  the  debtor's  personal 
obligation,  which  Is  secured  by  a  mort- 
gage upon  land,  has  the  choice  of  foreclos- 
ing the  mortgage  upon  the  breach  of  the 
condition  thereof,  orof  proceeding  against 
the  debtor  without  regard  to  tbe  mort- 
gage security.  If  either  of  the  two  re- 
sonrcee  may  be  exhausted  without  satisfy- 
ing tbe  demand,  resort  may  be  bad  to  tbe 
other.  Until  the  demand  is  satisfied,  the 
creditor  may  se^k  at  the  same  time,  but 
by  separate  and  Independent  proceedings, 
both  tbe  enforcement  of  the  pereonal  lla- 
bfllty  of  the  debtor,  and  the  foreclosnre  of 
tbe  mortgage  security.  Tbe  power  of  sale 
in  tbe  mortgage  affords  a  means  of  enforc- 
ing the  security  alone.  In  making  a  sale 
under  the  power,  the  creditor  avails  Ulm- 
eeir  of  a  special  provision  for  subjecting  to 
tbe  satisfaction  of  his  demand  only  tbe 
property  covered  by  the  mortgage.  Tbe 
exercise  of  tbe  power  may  Involve  the  ex- 
pense of  attorney's  or  solicitor's  feea.  In 
the  present  case  the  payment  of  such  fees 
out  of  the  proceeds  of  the  sale  Is  author- 
ised by  tbe  termsof  the  powerltself.  This 
provision  covers  only  such  fees  an  are  In- 
cident to  the  exercise  of  the  power,  and 
does  not  cover  expenses  Incorred  for  teea 
for  the  prosecution  of  an  action  at  law  on 
the  notes,  or  of  a  bill  In  chancery  for  tbe 
foreclosure  of  the  mortgage.  Bedell  v.  Se- 
enrltyCo.,  91  Ala.  325,  8  South.  Bep.  494; 
Lehman,  Dorr  &  Co.  v.  Comer,  89  Ala.  579. 
8  South.  Kpp.  241 ;  Bynnm  v.  Frederick.  81 
Ala.  489,  8  Sootb.  Rep.  19K.  There  1m  noth- 
ing, either  In  the  mortgage  or  In  the  notes, 
to  show  that  It  was  tbe  Intention  of  the 
parties  that  the  provlslonB  In  the  notea  on 
the  subject  of  attorney's  fees  should  apply 
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In  the  case  of  a  sale  under  tbe  power;  and 
as  the  provision  In  the  mortgage  Itself 
fully  covers  that  contingency,  and  there 
are  other  and  different  contingencies  In 
which  the  provlsloneln  the  notes  as  to  the 
attorney's  fees  would  be  applicable,  our 
conclusion  Is  that  those  provisions  do  not 
cover  tbe  case  of  a  sale  under  tbe  power. 
Tbe  effect  of  the  provision  In  tbe  mortgage 
was  to  aathorize  the  mortgagee  to  pay, 
ont  of  the  proceeds  oftbesale,  a  reasonable 
compensation  for  the  services  of  an  attor- 
ney or  solicitor  rendered  In  and  about  the 
sale  made  under  the  power.  The  plaintiff 
conceded  that  the  defendant  was  entitled 
to  retain  tbe  amount  of  such  reasonable 
compensatlnn.  The  evidence  showed, 
without  conflict,  that  9700  was  a  reason- 
able fee,  and  the  defendant  was  allowed  a 
credit  for  this  amount.  Tbe  court  proper- 
ly rendered  Judgment  for  the  balance  of 
the  sum  which  had  been  retained  by  the 
defendant  as  attorney's  fees.  It  seems 
that  the  result  would  have  been  the  same 
If  tbe  provisions  In  the  notes  could  be  re- 
garded as  applying  to  a  sale  under  the 
power  contataied  la  tbe  mortgage.  In  ref- 
erence to  tbe  same  provision  In  a  note, 
this  court  has  said:  "Stlpnlallons  to  pay 
a  given  per  cent,  for  tbe  Bcrvlces  of  attor- 
neys are  held  to  import  a  liability  for  rea- 
sonable compensation  for  legal  services 
rendered  In  that  behalf,  not  In  excess  of 
tbe  amount  limited.  We  do  not  think 
that  the  stipulation  here  Is  for  more  than 
this."  Montgomery  v.  Crossthwalt.  90 
Ala.  558-575,  8  South.  Rep.  498.  Similar 
.provisions  have  been  given  a  like  effect  In 
other  cases.  Mnnter  v.  Linn,  61  Ala.  492; 
Camp  V.  Randle,  81  Ala.  240,  2  South.  Rep. 
287.  Contracts  for  the  payment  of  attor- 
ney's fees  are  recognised  as  legitimate 
when  their  operation  Is  to  provide  lor  tbe 
rdmbursement  of  the  creditor  who,  In  con- 
sequence of  the  debtor's  defnntt,  has  been 
pot  to  tbe  expense  of  nmploying  an  attor- 
ney to  render  services  In  the  enforcement 
of  his  demand.  Such  stlpnlatlons  must 
become  convenient  cloaks  for  usury  when- 
ever they  are  allowed  to  serve  other  pur- 
poses than  the  Indemnity  of  the  creditor 
for  the  ezpenees  so  Incurred ;  and  when, 
under  the  guise  of  a  fee  which  the  creditor 
has  neither  paii  nor  become  liable  to  pay, 
be  may  really  secure  to  himself  compensa- 
tion beyond  legal  Interest  forthe  withhold- 
ing of  the  amount  dne  to  him.  Tbp  de< 
tendant  in  this  case  Is  a  lawyer,  and  ren- 
dered thelegal  aervlcea  Incident  to  tbe  sale, 
except  that  his  partner  prepared  tbe  ad- 
vertisement notice.  The  defendant  re- 
tained the  lOper  cent,  himself,  and  It  Is  not 
shown  that  any  other  attorney  claims  or 
Is  entitled  to  any  part  of  It.  Affirmed. 

Beberlng  denied. 


(96  Ala.  ESS) 

Thobmton  et  aJ.  v.  Ttson  et  ah 
(5u9>reme  Cmaet  af  .Alabama.  Feb.  4. 1682.) 
DacHEB  or  Dmianimoit— Psbsovai.  JooaunT 

AQAi:iBT     .  ADMIBUTUTOa    —  JUKUDIOTIOSUi 

Amount. 

1.  In  a  suit  by  a  part  of  tbe  distributees  and 
heirs  at  law  of  au  intestate  against  his  admin- 
istrator, the  ooort  has  poww,  after  detenninlng 
the  fnad  doe  from  the  acbnlnistnter,  to  deoree  Om 
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separate  sums  due  from  such  fond  to  the  sever- 
al distributees  of  tbe  estate,  though  many  of 
such  distributees  were  not  named  as  complain- 
auts  in  tbe  bill. 

2.  Ever;  such  Individual  deoree  Is  a  personal 
Judgment  against  the  administrator  in  the  suit, 
Irrespective  of  whether  or  not  the  person  In 
whose  favor  It  is  rendered  was  named  as  a  v*xty 
t;omplaiDant. 

a.  Whether  or  not  the  amoant  involved  in 
such  case  was  sufBcieot  to  give  jurisdiction  to 
the  United  States  oirouit  court  should  be  deter- 
mined by  the  amount  of  tne  fund  in  the  hands 
of  the  administrator  tm  distribution,  and  sot  by 
the  separate  sums  decreed  to  tbe  several  dis- 
tributees. 

Appeal  from  chancery  court,  Jefferson 
county;  Thomas  Cobbb,  Chancellor. 

Bill  by  Martha  L.  Agee  and  Elizabeth 
Tyson  afcalnat  R.  J.  Thornton  and  others 
to  set  aside  certain  conveyances  made  by 
detendants,  and  to  hare  the  property  so 
Bonffht  to  be  conveyed  sold,  and  its  pro- 
ceeds distributed  among;  plaintiffs,  and 
such  others  o(  the  distributees  of  the  es- 
tate of  John  Shackelford,  deceased,  as 
mlffbt  Join  in  tbe  bill.  Plaintiffs  tiled  an 
amended  bill,  to  wblch  defendants  de- 
murred. Deranrreroverruted.  Defendants 
appeal.  Affirmed. 

It  was  alleged  Id  the  amended  bill  that 
Martha  L.  Agee  and  others,  wbo  were 
citizens  of  the  states  of  California  and 
Arkansas,  filed  a  bill  In  the  circuit  court 
of  the  United  .States,  as  distributees  and 
heirs  at  law  of  John  Shackelford,  against 
B.  H.  Abercromble,  a  citizen  of  Alabamn, 
as  administrator  de  bonis  non,  and  R.  J. 
Thornton,  a  citizen  of  the  state  of  Ala- 
bama, as  surety  on  the  administration 
bond,  to  compel  a  settlement  and  distri- 
bution of  the  estate  of  said  John  Shackel- 
ford, deceased.  The  process  was  duly  is- 
sued, and  the  defendant  appeared,  and, 
aiter  reference  to  the  register,  there  was  a 
final  decree  tbat  there  was  due  from  the 
defendants  a  sum  over  917,000,  and  from 
this  fund  there  was  decreed  separate 
sums  in  favor  of  the  several  distributees 
of  the  estate,  whose  names  were  ascer- 
tained by  tbe  register,  and  set  forth  In  the 
decree,  wblcb  was  made  an  exhibit  to  the 
bill  In  tbe  present  case.  The  bill  In  this 
rase  was  filed  by  Martha  L.  Agee  and 
Elizabeth  Tyson,  who  sue  on  behalf  of 
Themselves  ana  such  others  of  the  dis- 
tributees of  the  estate  of  John  Shackel- 
ford as  should  come  in  and  make  tbem< 
Hclves  parties  to  the  said  suit.  The  de- 
fendant demurred  to  tbe  bill  os  amended, 
on  the  grounds  tbat  the  decree  as  set  out 
as  an  exhibit  to  the  bill  was  rendered  In 
favor  of  tbe  parties  complainant  who 
were  not  parties  to  tbe  suit  In  the  federal 
court,  that  because  of  tbe  amount  of  the 
decree  as  alleged  In  tbe  bill  the  federal 
court  had  no  Jurisdiction  as  to  these 
claims,  and  because  all  the  complulnants 
had  not  8hown.tbemselveg  to  bejndgineut 
creditors. 

Hewitt,  Walker  &  Porter,  Smith  A 
Lowe,  and  M.  J.  Gregg,  for  appellants. 
A.  T.  London  and  Tompkiaa  Jk  Trojr,  for 
appellees. 

Stone,  C.  J.  It  has  been  long  and  well 
settled  that  a  part,  less  than  tbe  whole, 
of  Uie  beoeDciarim  In  a  trust  fund,  may 


maintain  a  bill  to  bring  the  trustee  to  a 
settlement.  And  the  same  rule  prevails 
when  creditors  have  the  right  to  proceed 
in  equity  tosubJocttotbeirdemandseOects 
of  their  debtor  held  by  an  eqnitable  title, 
or  trauduleatly  attempted  to  be  placed  be- 
yond the  reach  of  hts  debts.  In  such  cases 
it  Is  not  necessary  tbat  uU  tbe  beneScl- 
aries  or  creditors  shall  be  made  complain- 
ants. A  part  may  proceed  to  coerce  a  set- 
tlement of  tbe  trust,  or  tbe  utilization  of 
tbe  fund  or  effects  in  tbe  liquidation  of  his 
or  their  demand;  and  In  the  one  case 
must,  while  In  tbe  other  be  or  they  may, 
so  frame  the  bill  and  proceedings  as  tbat 
the  entire  llttgation  and  the  entire  ad- 
ministration may  be  had  and  accom- 
plished in  one  suit.  This,  because  In  the 
settlement  of  a  trust,  in  which  there  are 
many  beneficiaries,  the  courts  will  not,  as 
a  rule,  administer  partial  relief,  but  will 
take  the  entire  account  and  distribute  the 
entire  fund.  For  this  purpose  the  suit,  in 
legal  effect,  is  instituted.  It  results  tbat, 
in  many  cases,  decrees  for  their  respective 
dlstribut'ive  shares  are  rendered  in  favor 
of  many  persons  who  are  not  named  as 
complainants  in  the  bill.  And  the  same 
thhig  freqtiently  occurs  In  what  are  known 
aa  "credftore*  bills. "  Brown  v.  Bates,  10 
Ala.  4!)2;  3  Brick.  Dig.  p.  340,  $  136;  Bank 
V.  St.  John,  25  Ala.  56C;  Story,  Eq.  PI.  SS 
97,99.100,  104,  lU.*!;  Lehman  v.  Meyer.  67 
Ala.  396;  Payne  v.  Hook,  7  Wall.  425. 

When  a  suit  is  instituted,  and  rightly  in- 
stituted. In  either  of  the  categories  stated 
above,  there  can  be  no  question  that  any 
decree  rendered  within  the  pnrvlew  of  the 
bill,  although  In  favor  of  a  person  not 
named  as  a  party  complainant,  is  a  blnd- 
likg  personal  Judgment  in  the  particular 
case.  And  we  do  not  hesitate  to  hold 
that  In  tbe  suit  in  tbe  clrcnlt  court  nf  tbe 
United  States  every  individual  decree  ren- 
dered, irrespective  of  its  amount,  and  irre- 
spective of  tbe  fact  tbat  tbe  person  In 
whose  favor  it  was  rendered  was  or  was 
not  a  party  complainant  in  that  suit,  has 
all  the  elements  of  a  personal  Judgment 
agaiust  tbe  defendants  in  tbat  cause. 
Johnson  v.  Waters,  111  U.S.  640,  4  Sup. 
Ct.  Bep.  619.  In  the  said  suit  of  Agee  et 
al.  y.  Abercromble,  Adm'r,  et  al.,  In  the 
United  States  circuit  court,  theanm  ascer- 
tained to  be  lu  tbe  hands  of  the  admlnis- 
trattir  de  bonte  non  for  dlstribntlon  was 
In  excess  of  917,000.  Tbat  was  the 
amount  In  controversy  In  that  suit,  and 
not  the  separate  sums  decreed  to  the  sev- 
eral distributees.  That  litigation  was  a 
single  suit,  not  a  multiplicity  of  suits  be- 
tween the  several  next  of  kin  and  the 
administrator  </a  Aon/s  HOD.  -Handiey  r. 
Stuts.  137  U.  8.  866. 11  Sap.  Ct.  Bep.  117. 

Affirmed. 


(98  Ala.  100) 
Howell  t.  Bowman  et  &I. 

(Supreme  Court  of  Alabama.   Feb.  4,  1892.) 

AtrriON  TO  Sar  Aaion  Tkdst-Dbed  — Evidbvcb— 
BuBDBN  OP  Proof  — EXAHINATIOK  of  Witnsss 
— ^Intent  or  Ohaktsb. 

1.  In  an  action  in  which  a  deed  of  trust  is 
attacked  by  a  creditor  of  the  grantor,  the  deed 
of  trust,  and  the  note  which  it  purports  to  se- 
cure, ore  admissible  in  evidence,  where  inde- 
pmdent  evidenoe  at  the  azlstanoe  at  m  vataaUe 
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consideration  to  support  snoh  instraments  Is 
ftobsequently  introduced. 

a.  It  was  corapetunt  for  the  grantee  of  the 
deed  of  tmst  given  to  secure  a  note  held  by  such 
grantee  to  testify  concerning  other  notes  be  bad 
held  against  tbe  grantor,  without  producing 
them,  as  their  existeaoe  was  a  oollateral  matter. 

8.  It  was  not  error  to  admit  the  testimony 
of  the  grantee  that  he  had  paid  olaims  against 
the  grantor  at  his  request,  and  tbat  the  money  so 
paid  constituted  a  part  of  the  consideration 
lor  the  note  and  deed  of  trost. 

4.  Wnere  a  deed  of  trust  is  attacked  as  firaud- 
nleut  against  the  grantor's  creditors,  an  inquiry 
as  to  the  value  of  the  property  conveyed  Is  ma- 
terial on  the  questioa  of  the  good  faith  of  tbe 
transaction. 

5.  It  Is  error  to  pennit  a  witness,  against 
the  objection  of  the  adverse  party*  to  refresh 
his  memoir  by  the  use  oi  a  memoraDdnm  made 
some  time  before  the  trial,  but  long  after  the 
date  of  the  transaction  to  which  it  referred. 

6.  WLere  it  does  not  appear  from  the  face 
of  the  instrument  that  it  was  made  In  trusli  for 
the  use  of  the  grantor,  or  with  tbe  intent  to  bin- 
der, delay,  or  defraud  hit  creditors,  the  court 
cannot  declare  It  invalid  as  to  such  creditors. 

7.  Where  a  deed  of  trust,  given  to  secure  a 
debt  of  the  grantor,  Is  attacked  as  fraudulent 
against  the  grantor's  creditors,  and  the  attacking 
creditor  proves  the  sxistenco  of  his  debt  at  the 
time  the  deed  was  executed,  the  oniM  shifts  to 
the  grantee  to  prove  that  the  debt  which  the 
deed  purports  to  seunre  was  justly  due  at  the 
time  of  its  execution:  but,  if  the  attacking  cred- 
itor goes  further  to  snow  that  the  deed  was  made 
with  intent  to  binder,'  delay,  or  defraud  the 
grantor's  oredltors,  the  burden  of  proof,  as  to 
such  Intent,  rests  on  the  attacking  creditor. 

8.  Though  a  prevision  of  a  deed  of  trust 
permitted  the  grantor  to  retain  possession  of  the 
proper^,  though  the  effect  of  the  transaction 
waste  hinder,  delay,  or  defrand  tiie  grantor's 
oreditOTB,  and  though  the  grantor  executed  the 
loBtmment  with  that  intent,  the  deed  could  not 
be  prooouoced  invalid  if  the  grantee  did  not  par- 
ticipate in  tbe  intent  of  theKranlor,  but  accepted 
the  deed  tor  tbe  sole  purpose  of  aecnring  a  bona 
fide  debt  of  the  amount  named  In  the  Instru- 
ment. 

S.  On  an  inquiry  as  to  whether  a  deed  of 
trust  was  given  In  good  fttltb,  and  solely  for 
the  security  of  a  Just  debt,  or  was  vitiated  by  a 

Snrpose  to  benefit  the  grantor  at  the  expense  of 
is  otber  creditors,  it  is  competent  to  show  tbat 
tbe  grantee  bad  notice  that  there  were  other  cred- 
itors; tbat  the  deed  covered  substantially  all  of 
the  grantor's  property,  and  more  than  enough 
to  secure  the  grantee's  debt;  that  by  the  ar- 
rffljgement  the  grantee  unreasonably  postponed 
tbe  collection  of  bin  debt;  tbat  the  grantor  was 
allowed  to  retain  and  use  the  property ,  and  that 
tbe  property  so  retained  and  used  was  either 
perishable,  or  of  boch  a  ofaaraoter  as  to  be  pn^t 
able  in  its  use;  and  tbe  deed  of  trust  cannot  be 
pronounced  Invalid  nnless  tbe  ]ury  find  from  such 
facts  that  it  was  made  either  in  trust  for  the  use 
of  the  grantor,  or  with  an  intent,  participated  In 
by  the  grantee,  to  hinder,  delay,  or  defraud  the 
grantor's  oreoiton. 

Appeal  from  Hrcult  coart,  Cherokee 
connty;  John  B.  Tally.  Jud^. 

Action  by  JameH  H.  Howell  ajtalnet 
Jamee  W.  Bowman.  Judgment  for  plain- 
tiff. An  execution  was  levied  on  certain 
personal  property  in  the  poHseBslon  of  de- 
fendant, and  a  claim  to  the  property  lev- 
ied on  was  Interposed  by  H.  W.  Cardon, 
as  troBtee  under  a  deed  of  trust  executed 
by  defendant  to  secure  the  payment  of  bis 
promlBBory  note  to  R.  T.  EwIok.  Jndsr- 
ment  for  claimant.  Plaintiff  appeals. 
Reversed. 

On  November  15, 1884,  prerious  to  the 
claim  of  tbe  present  suit  oy  the  plaintiff, 
T.108o.no.24— 11 


tbe  defendant,  James  W.Bowman, execut- 
ed a  deed  of  trust  to  tbe  claimant,  H.  W. 
Oardon,  for  the  benefit  of  one  B.  T.  Ew- 
Ing,  to  whom  said  Bowman  wrb  indebt. 
ed;  the  consideration  named  In  the  deed 
being  $482.  The  testimony  of  tbe  claim- 
ant tended  to  show  that  the  considera- 
tion of  Bald  trust-deed  waR  a  past  Indebt- 
edness due  by  the  eald  Bowman  to  Ew- 
ioK,  and  that  the  said  Indebtedness 
consisted  of  varluns  tranaactlouH  between 
the  Bald  Ewing  and  Bowman.  Some  of 
the  Items  were  notes  given  by  said  Bow- 
man to  one  Mrs.  Tate,  the  mother-in-law 
of  Ewlng.  and  transferred  by  her  to  Ew- 
Ing.  On  these  Tate  notes  a  greater  rate 
of  Interest  than  8  per  cent,  was  charged  by 
Mrs.  Tate,  but  In  all  the  demands  and 
debts  due  Ewlng  by  said  Bowman  only  8 
per  cent.  Interest  was  charged.  It  was 
further  shown  for  tbe  claimant  that,  at 
the  time  of  the  execution  of  oald  trust- 
deed  for  the  benefit  of  said  Ewlng,  he  did 
not  know  of  the  existence  of  the  plaintiff's 
debt  against  said  Bo.wman.  The  plaintiff 
objected  and  duly  excepted  to  the  court's 
allowing  the  claimant  to  introduce  In  evi- 
dence the  trust-deed  and  the  note  made  by 
Bald  Bowman  to  said  Ewlng  on  Novem- 
ber 16,  1884,  which  evidenced  Bowman's 
Indebtedness  to  Ewlng.  Upon  the  exam- 
ination of  said  R.  T.  Ewlng.  he  was  al- 
lowed, against  the  plaintiff's  objection 
and  exception,  to  refresh  hie  memory  by 
reference  to  two  memoranda,— one  made 
shortly  after  the  transactlone  which  re- 
salted  In  the  execution  ol  the  trust-deed, 
and  the  otber  Just  a  short  time  before  the 
trial  of  the  present  suit,  which  took  place 
in  1890.  This  witness  further  teatified. 
against  the  objection  and  exception  of 
the  plaintiff,  that  there  had  been  various 
transactions  between  him  and  said  Bow- 
man, and  tbat  there  were  other  notes 
given  by  said  Bowman  to  bim.  wltnesR- 
Ing  bis  prior  Indebtedness. 

The  court,  among  other  things,  charged 
the  Jury  as  follows:  "The  burden  is  first 
upon  tbe  plaintiff  to  make  out  his  case. 
If  the  evidence  satlsfieB  you  that  tbe  sher- 
iff's deputy,  having  an  execution  Issued  by 
the  Justice  of  the  peace  on  a  Judgment  In 
favor  of  plaintiff  against  the  defendant, 
found  tbe  property  in  controventy  In  tbe 
possesBion  of  the  defendant,  and  he  levied 
chat  execution  upon  such  property,  then, 
prima  foeie,  that  property  would  be  liable 
to  satisfy  such  execution.  This  would 
make  out  plaintiff's  case.  Tlie  burden 
would  then  be  shifted  upon  the  claimant 
to  show  u  better  claim  to  such  property. 
If,  upon  considering  the  trust-deed  under 
which  claimant  claims  title  to  the  proper- 
ty. In  connection  with  tbe  evidence  offered 
with  it,  ynu  find  the  same  was  given  to 
secure  a  debt  Justly  due  from  the  defend- 
ant, then  you  would  be  authorized  to  find 
that  the  property,  without  more  evidence, 
belongs  to  the  claimant.  Here  the  ques- 
tion of  fraud  In  tbe  execution  of  said  trust- 
deed  presents  Itself.  The  plaintiff  InslBts 
that  upon  the  whole  evldenceauchconvey- 
ance  Is  fraudulent  and  void.  The  burden 
of  proving  it  Is  upon  him.  Dpon  proving 
a  valuable  consideration  In  the  form  of  a 
Just  debt  due  from  Bowman  to  Ewlng, 
and  the  execution  of  the  instrument  to  se- 
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cure  the  eame.  tbe  law  preaaraeB  It  wae 
done  in  gooi  faltb,  wlthoat  further  evi- 
dence, and  the  burden  1b  cast  upon  tbe 
plaintiff  to  prove  tlie  fraud,— to  prove  a 
fitate  of  facts  which  will  warrant  you  In 
drawing  the  conclaBlon  that  It  was  In  bnd 
faith,  or  dune  lor  tbe  purpose  of  hinder- 
ing, delaying,  or  defrauding  creditors  of 
Bowman."  The  plaintiff  excepted  to  this 
portion  of  tbe  general  charge  of  tbe  court, 
and  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  the  following  charges 
requested  by  him  in  writing: 

(1)  "If  tbe  Jury  find,  from  the  evidence, 
that,  at  thetimeoftbeexecutlonof thedeed 
of  trust  under  which  Capt.  Ewlng  claims 
tbe  property  that  wau  levied  upon  by 
tbe  execution  In  favor  of  Howell,  Howell 
wan  a  creditor  of  Bowman,  and  Ewlng 
knew  It,  and  Ewlng  Icnew  that  Bowman 
was  In  falling  circumstances,  and  took 
the  deed  of  trust  upon  all  of  Bowman's 
visible  and  tangible  property,  stipulating 
In  said  truBt4epd  for  a  postponement  of 
foreclosure  of  said  trnst-deed  for  a  period 
of  twdve  months,  and  permitted  Bow- 
man to  retain  the  posaesslon  of  tbe  per- 
sonal pi'operty  mortgaged,  and  Howell's 
execution  waK  levied  upon  the  property 
described  In  the  officer's  return  on  said 
execution,  Ewlng  Is  not  entitled  to  re- 
cover In  this  action."  (2)  "If  tbe  Jury 
find  from  tbe  evidence  that  the  property 
In  controversy  was  of  a  perishable  nature, 
and  It,  with  other  property  included  in 
tbe  deed  of  trust,  was  all  the  visible  prop- 
erty that  Bowman  bad,  and  he  was  per- 
mitted to  remain  In  possession  of  the  prop- 
erty, and  use  It  for  bis  own  benefit,  by 
tbe  trustee  or  Capt.  Ewlng,  and  Capt.' 
Ewlng  knew  at  the  time  of  tbe  execution 
of  thedeed  of  trust  that  Bowman  had 
other  creditors,  who  would  be  hindered 
or  delayed  in  tbe  collection  of  their  debts, 
the  trust  Is  void  as  to  the  property 
levied  on,  nnd,  if  It  was  In  possession  of 
Bowman  at  the  time  of  the  levy  of  tbe 
execution,  that  tbe  plaintiff  la  entitled  to 
recover  fn  this  action."  (8)  "That  nnlesB 
tbe  Jury  find,  from  tbe  evidence,  that  the 
notes  in  evidence,  claimed  by  Ewlng  to 
have  been  paid  off  by  him,  were  based  on 
a  valuable  consideration,  then  they  are 
no  part  of  the  consideration  of  hie  debt 
claimed  by  him  to  support  the  claim  suit. 
The  mere  fact  that  he  paid  them  off  at 
the  rtsqnest  of  Bowman  does  not  raise  any 
consideration  In  favor  of  tbe  claimant." 
(4)  "If  the  Jury  find,  from  tbe  evidence, 
that,  at  the  time  of  the  execution  of  the 
deed  of  trust  upon  which  tbe  claimaut 
relies  in  this  case,  fto-wit,  the  trust-deed 
executed  on  tbe  I5tb  November.  18S4,) 
Bowman  was  In  falling  circumstances, 
and  Ewlng  knew  It,  and  knew  that  Bow-^ 
man  had  other  creditors,  who  would  be 
hindered  or  delayed  In  the  collection  of 
their  debts  against  Bowman,  and  Ewlng 
knew  that  the  property  conveyed  by  said 
trust-deed  was  all,  or  almost  tbe  whole, 
of  the  visible  and  tangible  property  that 
Bowmao  owned,  and  that  tbe  property 
conveyed  by  the  deed  of  trust  was  equal 
In  value  to  fifty  per  cent,  more  than  the 
debt  secured  by  it,  and  that  Ewlng  gave 
Bowman  twelve  months'  timn  within 
which  to  pay  the  debt  secured  by  tbe 
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mortgage  or  trust-deed,  then  tbe  deed  of 
trust  Is  void,  and  the  claimant  can't  re- 
cover in  this  action."  (5)  "Tba^  If  Bow- 
man executed  the  deed  of  trnet  to  hinder, 
delay,  or  defraud  creditors,  then  If  any 
fact  or  circumstance  which,  if  followed 
up  by  Ewlng,  would  have  led  him  to  dis- 
cover the  fraudulent  Intent  of  Bowman, 
had  come  to  Ewlng'a  knowledge  previous 
to  tbe  execution  of  sold  deed  of  trust,  in 
that  event  Ewlng  would  be  held  in  law 
as  twine  a  party  to  the  fraud,  and  the 
deed  of  trust  void  as  to  plaintiff. "  (6) 
"If  tbe  Jury  find,  from  the  evidence,  that 
Bowman  executed  the  deed  of  trust  for 
the  purpose  of  hindering  or  delaying  bis 
other  creditors,  (if  they  find  he  had  other 
creditors.)  and  Ewlng  knew  It,  or  knew 
facts  that  were  sufficient  to  excite  suspi- 
cion In  the  mind  of  a  reasonable  man  as 
to  the  good  faith  of  Bowman  in  executing 
the  deed  of  trust,  which,  if  followed  up, 
would  have  led  to  a  discovery  of  his  bad 
faith,  then  Ewlng  Is  chargeable  with 
knowledge  of  the  bad  faith  of  Bowman 
Inexeenting  said  tmst-deed,and  theclalm- 
ant  cannot  recover  In  this  action."  (v) 
"Every  man  Is  presumed  to  Intend  the 
necessary  consequence  of  his  acts;  and  If 
an  act  necessarily  delays,  hinders,  or  de- 
frauds creditors,  then  the  taw  presumes 
that  It  Is  done  with  the  Intent  to  delay, 
hinder,  or  defrand  them."  (11)  "lithe 
Jury,  from  the  evidence  In  thia  cause,  be- 
lieve that,  at  the  time  the  execution  In 
favor  of  Howell  was  levied  upon  the  prop- 
erty In  controversy,  the  property  was  In 
possession  of  Bowman;  that  the  plaintiff 
thereby  established  a  prima  fuele  case, 
and  it  then  became  incumbent  upon  tbe 
claimant  to  e«tablisfa  hla  right  to  the 
property,  and  in  order  to  do  so  be  must 
show  not  only  the  existence  of  a  debt,  but 
that  it  Is  a  \alld  debt,  and  that  the  con- 
veyance was  executed  in  good  faith  to 
secure  that  debt,  and  for  no  other  por< 
pose,  before  the  claimant  is  entitled  to 
recover;  and  if  the  Jury  find,  from  tbe 
evidence,  that  the  deed  of  trust  was  exe- 
cuted and  accepted  for  the  pnrpose  of 
hindering  or  delaying  other  creditors  of 
Bowman ;  It  they  find  that  Bowman  had 
other  creditors,  or,  for  tbe  purpose  of 
tying  up  the  property  of  Bowman  from 
his  other  creditors.  Bowman  was  per- 
mitted to  retain  the  possession  of  the 
property  mortgaged,— then  the  claimant 
is  nut  entitled  to  recover."  (14)  "That 
unless  tbe  Jnry  find,  from  the  evidence, 
that  tbe  deed  of  trust  Introduced  in  this 
case  was  executed  for  a  valuable  consld* 
eratlon  and  In  good  faith,  they  must  find 
for  the  plaintiff.^  (17)  "That  If  the  plain- 
tiff has  made  out  a  prima  facie  case  In  this 
action  nnder  tbe  charge  of  the  court,  thai 
It  devolves  on  the  claimant  to  show,  by 
proof  to  a  reasonable  certainty,  that  his 
claim  suit  Is  based  on  a  claim  for  valu- 
able consideration,  and  that  bis  deed  of 
trust  was  executed  In  good  faith."  (20) 
"The  law  does  not  permit  a  person  in 
falling  circumstances  to  mortgage  all  his 
property  to  pay  a  selected  creditor,  and 
to  pot  off  the  law-day  of  the  mortgage  to 
a  distant  day,  and  In  the  mean  time  mtaln 
the  possession  for  hla  own  benefit;  and 
a  mortgage  so  doing,  when  it  is  shown 
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thai  thp  (crantfte  bad  notice  of  the  IdsoIt- 
«QC7  ot  tbe  debtor,  or  was  put  on  Inquiry 
as  to  the  condition  ot  the  debtor,  Is  void 
as  to  existing  croditors.**  (22)  "That  the 
glvlDg  of  the  deed  ot  trust  by  Bowman 
to  H.  W.  CardoQ  for  the  benetlt  of  Ewlng 
upon  all  of  bla  property  was  an  adnilsnton 
on  the  part  of  Bowman  ot  bis  Inability  to 

gay  all  of  bla  debts,  or  at  least  renders 
Is  ability  to  pay  doubtful;  and.  If  Ewlng 
took  such  a  deed  upon  all  of  Bowman's 
property,  Ewlng  was  put  on  notice  or 
Inquiry  as  to  Bowman's  creditors."  (23) 
^  A  particular  intent  to  defraud  creditors 
iB  not  necessary,  In  order  to  render  a  con- 
Teyance  fraudulent  and  void  an  agalust 
tbem.  If  tbe  necessary  conspquence  ot  tbe 
■deed  Is  to  hinder  and  delay  tbem,  then  It 
Is  fraudulent  and  void  as  to  such  exiet* 
fng  creditors."  (24)  "Tbe  nsetowhlcba 
deed  is  applied  Is  a  circumstance  or  fact 
which  the  Jury  may  look  to  In  determining 
tbe  Intent  with  which  It  wits  made;  and 
If  the  Jury  find,  from  the  evidence,  that 
Ewlng  and  Bowman  have  made  oee  of 
the  deed  ot  trust  last  executed  by  Bow- 
man toCardon  for  the  benefit  ot  Ewlng  to 
tie  up  tbe  property  ot  Bowman  from  his 
other  creditors,  then  they  are  authorlxed 
to  inter  that  It  was  executed  by  Bow- 
man, and  received  by  Ewlng*  for  the  pur- 
pose of  hindering  or  delaying  the  other 
creditors  of  Bowman,  If  they  find  that 
Bowman  had  otbercredltors."  (/)  "If  the 
Jury  find,  from  the  evidence,  that  Ewlng's 
debt  against  Bowman,  that  the  deed  of 
trust  was  executed  to  secure,  is  tainted 
with  usury,  then  Ewlng  Is  not  a  bonu 
Ode  purchaser  for  value  of  the  property 
Included  In  bis  said  truBt*deed,  and  It  can- 
not prevail  against  tbe  plalntllt  In  this 
anlt,  If  tbe  Jory  find  from  theevldence  that 
plaintiff  was  a  creditor  of  Bowman  at  the 
time  It  was  executed. " 

M&ttbew8  &  Daniel,  fur  appellant. 
.Beeves    Cardon,  for  appellees. 

Wai£bh,  J.  An  execution  upon  a  Judg- 
ment rendered  by  a  Justice  ot  tbe  peace  In 
favor  of  the  appellant  and  against  J.  W. 
Bowman  was  levied  upon  personal  prop- 
erty which  was  In  tbe  possession  of  Bow- 
man. A  claim  to  tbe  property  levied  on 
was  Interposed  by  H.  W.  Cardon,  as  trus- 
tee, nnder  a  deed  of  trust  by  which  Bow- 
man had  undertaken  to  convey  certain 
property,  including  that  levied  on,  to  se- 
cure the  payment  of  his  promissory  note 
to  R.  T.  Ewlng.  Tbe  contest  was  upon 
the  claim  so  Interposed.  Eziceptions  were 
reserved  to  rulings  of  the  circuit  court  in 
tbe  admiSHlon  ot  evidence,  and  In  giving 
and  refuelng.cbargea. 

1.  Tbe  objections  to  the  Introduction  in 
evidence  of  the  deed  of  trust  to  tbe  claim- 
ant, and  of  tbe  note  which  It  purported  to 
secure,  were  properly  overruled.  Tbe  sub- 
sequent  introduotlou  of  Independent  evi- 
dence of  the  existence  of  a  valuable  con- 
sideration to  support  those  Instruments 
removed  the  principal  ground  of  tbe  ob- 
jections. The  validity  of  tbe  deed  of  trust 
bfdng  assailed  by  the  plalutlfi  as  a  cred- 
itor whose  debt  was  In  existence  at  the 
time  of  Its  exeeatlon.  Its  recitals  of  a  con- 
sideration were  not  evidence  against  blm. 
Theooiwwas  on  tbe  claimant  to  prove  tbe 
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existence  of  the  alleged  debt  to  Bwlng, 
and  the  statements  In  the  note  and  In  the 
deed  of  trust  could  not  help  htm  in  this 
regard.  Boiling  v.  Jones,  67  Ala.  508. 
Tbe  plaintiff  was  entitled  to  have  the 
Jury  Instructed  to  this  effect.  But  the  rule 
that  the  recitals  of  consideration  are  not 
evidence  against  an  attacking  creditor 
would  not  justify  the  entire  exclusion  of 
tbe  Instruments.  Tbey  were  admissible 
to  prove  tbe  tact  of  tbelr  exlstencn,  so  as 
to  show  that,  as  between  Bowman  and 
the  claimant,  there  had  been  an  effectual 
transfer  of  title  to  the  property  In  qnee- 
tioD.  It  was  necessary  for  the  claimant 
to  go  further,  and  prove  the  additional 
fact,  necessary  to  the  support  ot  bis  claim 
as  against  the  plaintiff,  that  the  mort- 
gage was  supported  by  a  valuable  and 
sufflclent  consideration.  Tbe  Instruments 
w?re  admissible  In  connection  with  the 
evidence,  afterwards  adduced,  tending  lo 
show  such  a  consideration. 

2.  Itwas  competent  for  the  witness  Ew- 
lng to  speak  of  one  of  tbe  former  notes  be 
bad  held  against  Bowman  without  pro* 
ducing  ft.  The  fact  of  tbe  existence  of  such 
note  was  a  collateral  matter,  and  the  rule 
requiring  the  production  of  the  note  Itself 
did  not  apply.  Wollnerv.Lehman,86  Ala. 
m,  4  Soatb.  Bep.  648;  8  Brick.  Dig.  p.  439. 
S4IS6.  A  valid  debt  against  a  person  may 
as  well  be  created  by  paying  off  bis  debts 
to  others,  at  bis  Instance  and  request,  as 
by  advancing  money  directly  to  blm. 
There  was  no  error  in  permitting  the  wlt-- 
ness  Ewlng  to  state  that  he  had  paid 
debts  for  Bowman,  and  that  tbe  money 
so  need  constituted  part  of  the  considera- 
tion for  tbe  note  and  deed  of  trust.  Tbe 
older  deeds  of  trust  on  tbe  land  were  ad- 
missible upon  the  question  of  the  value  of 
the  property  covered  by  the  deed  of  trust 
to  the  claimant.  Tbe  existence  of  prior 
Incumbrances  lessened  the  value  of  tbe 
property  taken  as  security.  Tbe  Inquiry 
as  to  the  value  of  the  prttperty  conveyed 
as  secnrlty  was  material  upon  the  ques- 
tion of  tbe  good  laltb  of  the  transaction. 

S.  One  of  the  memoranda  which  tbe  wit- 
ness Ewlng  was  permitted  to  use  for  tbe 
purpose  of  refreshing  bis  recollection  was 
made  In  the  fall  of  the  year  preceding  the 
trial,  and  long  after  tbe  date  of  tbe 
transaction  to  wblcb  It  referred.  It  Is 
not  permissible  for  a  witness,  against  tbe 
objection  ot  the  adverse  party,  to  nse  a 
memorandum  to  revive  his  memory,  un- 
less It  was  made  at  tbe  time  of  tbe 
transaction  concerning  which  he  Is  ques- 
tioned, or  so  recently  thereafter  that  It 
may  be  inferred  that  the  matter  was  then 
fresh  in  his  mind.  Calloway  v.  Varner,  77 
Ala.  541;  Jaqnes  v.  Horton.  76  Ala.  238; 
7  Amer.  ft  Eng.  Enc.  Law,  111.  It  is  plain 
that  a  contemporaneous  record  of  a 
transaction  as  It  was  originally  impressed 
upon  the  mind  must  be  much  more  trust- 
worthy than  a  memorandum  made  «u 
long  thereafter  as  to  be  itself  but  tbe 
result  of  an  effort  ot  the  memory.  The 
former  leads  the  mind  ot  tbe  witness  di- 
rectly to  tbe  matter  soogbt  to  be  recalled, 
while  the  latter  does  not  go  beyond  a 
former  recollection,  wblcb  may  not  have 
been  distinct.  Tbe  aatbentlclty  of  a  mem- 
orandum to  which  a  witness  may  look  for 
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a  revival  of  his  memory  should  be 
vouched  for  by  the  fact  that  tt  was  made 
BO  near  to  the  date  of  the  transaction  to 
which  It  refers  that  the  orixlnal  impres- 
sion thereof  could  not  have  grown  dim  In 
the  mind  of  the  person  who  made  It. 
A  vrltiiees  exposes  himself  to  the  hazard 
of  being  misled  when  he  relies  on  a  mem- 
orandum made  at  a  time  when  his  memo- 
ry mny  already  have  become  uncertain  or 
Indistinct.  The  witness  should  not  have 
been  permitted  to  refer  to  the  memoran- 
dum mentioned  above. 

4.  The  owner  of  personal  property  has 
the  ilKht  to  morti^aKe  ft  to  secore  the  pay- 
ment of  his  debts.  To  protect  creditors 
and  purchasers  without  notice,  the  stat- 
utes provide  for  the  record  of  such  con- 
veyances. Code  1886.  §§  1806-1814.  These 
statutory  provisions  impliedly  recoKnize 
the  right  uf  the  mortgagor  to  stipulate  in 
the  instroment  for  his  retention  of  posses- 
sion of  the  mortgaged  property,  or  to  re- 
tain such  possession  with  the  consent  ol 
the  mortgagee.  The  courts  cannot  pro- 
nounce a  recorded  mortgage  of  personal 

firoperty  void,  as  against  unsecured  cred- 
tors,  merely  because  the  mortgagor  Is  left 
In  possession;  for  the  law  permits  that  to 
be  done,  the  recording  being  regarded  as 
a  substitute  for  a  change  of  possession. 
Jones,  Cbat.  Mortg.  (3d  Ed.)  §§  SSD-SSO; 
Benedict  v.  Renfro,  75  Ala.  121.  It  is  plain 
that  this  power  of  IncumberlnK  personal 
property,  the  possenelon  of  which  Is  re- 
tained by  the  owner,  may  be  readily  per- 
verted to  the  unlawful  purpose  of  securing 
an  anauthorlzed  benefit  to  the  grantor, 
or  of  hindering,  delaying,  or  defrauding 
his  creditors.  Bat  the  law  sanctions  the 
bona  ffftn  use  of  this  form  of  security,  even 
though  the  debtor  may  be  embarrassed  or 
Insolvent.  The  legitimate  scope  of  such 
an  Instrument,  as  against  the  grantor's 
creditors.  Is  the  bonu  Ode  appropriation 
of  property  to  secure  a  debt  honestly  due. 
If  any  part  of  the  purpose  of  the  parties 
thereto  Is  that  It  shall  avail  or  be  used  for 
the  ease  or  favor  of  the  grantor,  It  Is  void 
as  to  his  creditors.  BeynolUs  v.  Crook,  31 
Ala.  634.  Whenever  such  purpose,  or  a 
trust  for  the  use  of  the  grantor,  appears 
upon  the  face  of  the  Instrument,  the  coart, 
without  looking  further,  pronounces  It 
void  aa  against  the  grantor's  creditors. 
Thus,  a  mortgage  of  merchandise  which 
expressly  or  impliedly  leaves  the  mort- 
gagor In  possession,  and  free  to  make  sales 
from  the  mortgaged  property  for  his  own 
benefit.  In  Its  very  nature  Involves  such  a 
reservation  nf  a  beneflt  to  the  mortgagor 
as  Invalidates  the  instrument,  and  the 
court  will  pronounce  It  invalid  as  a  con- 
clusion ot  law.  Benedict  V. Renfro,  75  Ala. 
I'Jl;  Owens  v.  Hobble.  82  Ala. 466,3  South. 
Bep.  145.  If.  however,  the  mortgage  of 
such  property  provides  for  the  sale  there- 
of by  the  mortgagor  for  and  on  account 
of  the  mortgage,  and  that  the  proceeds 
of  such  sales  be  applied  to  the  mortgagu 
debt,  thm  sncb  mortgage  is  not  fraudu- 
lent on  its  face.  Murray  v.  McNealy^  86 
Ala.  S84.  5  South.  Rep.  565.  A  mortgage 
of  personal  property  cannot  be  pronounced 
fraudulent  withont  evidence  aliunde  to 
this  eRect,  onlees  It  appears  from  an  in- 
spection thereof  that  the  purpose  of  the 


parties  embraces  the  reservation  of  a  ben- 
efit to  the  mortgagor,  or  that  there  was 
an  Intent  to  have  the  transaction  go  be- 
yond the  legitimate  object  of  securing  a 
debt,  and  to  operate.  In  part  at  least,  to 
hinder,  delay,  or  defraud  the  mortgagor's 
other  creditors.  TTnless  such  Infirmity 
Is  disclosed  upon  the  face  of  the  instru- 
ment, the  question  of  Its  validity  as 
against  the  grantor's  other  creditors  is 
one  of  lact,  to  be  determined  on  the  evi- 
dence as  to  the  situation  of  the  parties 
and  the  circumstances  attending  the  trans- 
action. In  Wiley  v.  Knight,  27  Ala.  836, 
the  facts  were  that  a  creditor,  who  had 
Implied  notlcethatthedebtors  werelnsolv- 
en t,  took  from  them  a  mortgage  of  sub- 
stantially all  their  property,  the  value  of 
which  greatly  exceeded  the  amount  of  the 
debt  to  be  secured.  The  law-day  of  the 
mortgage  was  postponed  nearlyslx  years; 
the  posssssion.  In  toe  mean  time,  remain- 
ing In  the  mortgagors.  The  transaction 
was  held  to  be  fraudulent,  because  Its  nec- 
essary effect  Was  to  tie  up  more  of  the 
debtor's  property  than  was  reasonably 
necessary  to  secure  the  debt,  and  because 
ot  the  unauthorized  beneflt  reserved  to 
the  grantors.  If  thequestloD  asto  wheth- 
er there  was  fraud  In  the  transaction  Is 
triable  by  the  conrt,  and  It  appears  from 
the  evidence  that  a  creditor,  knowing 
that  there  are  other  creditors,  who  may 
be  delayed  or  hindered  In  the  collection 
of  their  debts,  or,  having  knowledge  of 
some  fact  calculated  to  put  hlra  on  In- 
quiry, and  thus  charge  blm  with  notice, 
yet  takes  a  mortgage  whereby  he  ties  up 
greatly  moreot  thedebtor'sproperty  than 
is  reasonably  sufficient  to  secure  his  debt, 
and  In  the  mean  time  permits  the  debtor 
to  remain  so  long  in  the  possession  and 
enjoyment  of  the  property  that  the  neces- 
sary consequence  ot  the  transaction  Is  to 
favor  the  debtor,  and  to  help  him  to  bafite 
bis  other  creditors,  then  sucb  mortgage 
will  be  declared  fraudulent  In  fact  as 
against  such  other  creditors.  Reynolds 
V.  Welch,  47  Ala.  200.  The  sa  me  result  fol- 
lows whether  the  unauthorized  operation 
of  the  Instrument  Is  disclosed  by  the  terras 
thereof  or  by  evidence  of  the  circumstan- 
ces connected  with  Its  execution.  In  the 
present  case  there  Is  nothing  In  the  im- 
peached deed  uf  trust,  as  it  Is  described, 
without  being  copied.  In  the  bill  ot  excep- 
tions, to  authorise  the  court  to  pronounce 
it  fraudulent  on  its  face.  The  qnestlou, 
then,  as  to  the  validity  ot  the  transaction, 
was  one  of  fact  to  be  submitted  to  the 
Jury.  When  the  instrument  shows  upon 
Its  face  that  It  was  made  In  trust  for  che 
use  ot  the  mortgagor,  or  with  the  latent 
to  hinder,  delay,  or  defraud  his  creditors, 
the  court  must  prononnce  the  legal  con- 
clusion that  It  Is  invalid  asto  sucb  cred- 
itors. When  such  Infirmity  Is  nut  dis- 
closed upon  an  Inspection  ot  the  Instru- 
ment, and  It  is  attacked  as  fraudulent  as 
against  the  mortgagor's  creditors,  unless 
both  the  law  and  the  facts  are  submitted 
for  decision  by  the  conrt  it  Is  for  the  Jury 
to  ascertain  from  the  evidence  as  to  the 
circumstances  attending  Its  execution 
whether,  as  matter  of  fact.  It  was  made 
In  trust  for  the  nae  of  the  mortgagor,  or 
with  tba  intent,  participated  In  by  the 
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mortjEaBee.  to  binder,  delay,  or  defraud 
the  mortffagor'ii  creditors. 

Wben  the  attacKlnK  erpclltor  proveu  the 
existence  of  bis  detit  at  tLe  time  tbe  mort- 
gage was  execated.tbe  onus  la  then  cast 
on  tbe  mortRagpe  to  sbow  tbat  tbe  d«bt 
which  the  mortgage  parportB  to  secure 
was  Justly  due  attbe  time  of  itsexecutlun. 
If  tbla  proof  la  made,  aDd  tbe  evidence 
stops  bure.  the  attack  apoD  the  morlgage 
Is  not  sustained.  Bnt  the  assalllni;  party 
may  go  further,  and  prove  tbat  the  mort- 
gage was  made  with  Intent  to  binder,  de- 
lay, or  defraud  the  credttnre  of  tbe  mort. 
gagor.  Id  this  Inquiry  as  to  the  Intent, 
the  burden  of  pioof  is  shifted  upon  tbe 
complaining  creditor.  Moog  v.  Farley.  79 
Ala.  i$l6;  Gordon  v.  Tweedy,  71  Ala.  202. 
Tbe  charge  of  the  court  on  this  subject 
waft  correct.  Charges  11  apd  37  reqae^ted 
by  tbe  pJaintlff  were  properly  refused,  be- 
cause each  of  theiii  asserts,  in  effect,  tbat 
wben  thn  plaintiff  made  ont  a  prima,  facie 
case  the  burden  was  then  cast  upon  tbe 
claimant,  not  only  to  prove  tbat  these- 
cored  debt  was  Justly  due,  bnt  also  to 
negative  tbe  existence  of  a  fraudulent  pur- 
pose or  Intent  in  tbe  making  of  tbe  mort- 
gage. 

Thn  mure  retention  of  poBsesslou  by  tbe 
mortgagor,  or  a  provision  in  the  mort- 
gage to  tbat  effect.  Is  not  snch  a  reserva- 
tion of  a  benefit  to  him  as  Invalidates  the 
Instrument  against  his  existing  or  subse- 
quent creditors.  Such  a  reservation  of 
possession  antti  default  Is  untborised  by 
the  law,  it  the  debt  which  tbe  Instrument 
purports  to  secure  was  Justly  one,  and  the 
mortgagee  was  not  a  party  to  any  Intent 
to  use  the  instrument  to  hinder,  delay,  or 
defraud  tbe  mortgagor's  creditorH.  It  la 
the  existence  of  such  actual  or  necessarily 
Imputed  evil  intent  which  will  Justify  the 
Impeachment  of  the  Instrument  as  a  fraud 
upou  creditors.  It  Is  not  permissible  for 
one  creditor  to  ufle  his  claim  for  the  pur- 
pose of  shieldlDg  the  debtor's  property 
from  his  other  creditors.  Though  one  of 
tbe  objects  of  such  creditor  is  to  secure  the 
payment  of  bis  own  debt.  yet.  if  tbs  ar- 
rangement by  which  thlB  Is  dune  Involves 
the  Intent  on  his  part  to  aid  tbe  debtor  In 
holdiug  bis  property  against  his  other 
craditors,  then  such  arrangement  Is  fraud- 
ulent and  void  as  to  creditors  participat- 
ing therein.  To  be  valid,  the  arrangement 
must  be  "without  any  Intent  to  lock  up 
tbe  property  from  creditors  for  tbe  use  uf 
the  debtor."  Wben  tbe  creditor  taking 
the  security  knows  that  there  are  other 
creditors  who  may  be  delayed  or  hindered 
In  the  collection  of  their  debts,  or  has 
knowledge  of  facts  or  clrcumstancescalcu- 
lated  to  put  him  ou  inquiry,  and  thus 
charge  him  with  notice,  the  arrangement 
which  he  makes  must  not  go  beyond  tbe 
permissible  purpose  of  securing  his  own 
demand;  and  If,  with  such  knowledge  or 
notice,  be  participates  In  a  purpose  of  the 
debtor  to  thwart  his  other  creditors,  and 
with  such  Intent  takes  a  mortgage  which 
flee  up  greatly  more  of  the  debtor's  prop- 
erty than  Is  reasonably  sufficient  to  secure 
his  debt, and  In  the  mean  time  permits  tbe 
debtor  to  hold  and  use  the  propert.v  for 
hlB  own  benefit,  ao  tbat  tbe  necessary  re- 
aolt  Is  to  faror  the  debtor,  and  to  help 


him  to  baffle  bis  other  creditors,  then  tbe 
trausactlon  la  fraudulent  and  void  as 
against  other  creditors.  If  It  Is  any  part 
of  the  purpose  o(  tbe  mortgagee,  In  taking 
the  mortgage  under  such  circumstances, 
to  secure  thereby  a  benefit  to  the  mort- 
gagor which  Involves  the  hindering,  delay- 
ing, or  defrauding  of  any  other  creditors, 
tbe  Instrument  cannot  stand  against  the 
attack  olRucta  oth«r  creditors.  Benedict 
V.  Renfro,  76  Ala.  121;  Constantino  v. 
Twelves,  29  Ala.  607;  Price  v.  Mntange,  31 
Ala.  701;  Reynolds  v.  Welch,  47  Ala.  2t>0; 
Price  V.  Masterson,  85  Ala.  483;  Seaman 
V.  NoIen,68  Ala.463;  Hayes  v.  Wefitcott,91 
Ala.  160,  8  South.  Rep.  337.  Though  tbe 
natural  effect  of  tbe  transaction  was  tu 
binder,  delay,  or  defraud  the  grantor's 
creditors,  and  though  he  executed  the  in-, 
strument  with  that  purpose,  yet  If  the 
grantee  did  not  participate  In  such  intent, 
but  accepted  the  conveyance  for  the  sole 
purpose  of  securing  a  booa  Odedebt  of  the 
amount  named  in  the  in  strument,  then  the 
security  could  not  be  pronounced  invalid 
because  of  Its  effect  upon  the  rights  of  oth> 
er  creditors,  or  because  of  the  frandnlent 
purpose  of  tbe  grantor.  Sbealy  v.  Ed- 
wards, 75  Ala.  411. 

Whether  the  mortgagee  participated 
with  tbe  debtor  In  an  Intention  to  have 
the  mortgage  serve  tbe  purpose  of  putting 
the  property  included  therein  in  such  a 
position  as  to  secure  an  unauthorised  ben- 
efit to  tbe  mortgagor,  or  to  hinder,  delay, 
or  defraud  other  creditors.  Is  generally  a 
matter  of  Inference  or  deduction  from  the 
clrcumstanceii  attending  tbe  transaction. 
Such  transactions  may  be  presented  in 
various  aspects,  and  It  Is  not  lor  the  court 
to  suggest  what  facts  may  warrant  un- 
favorable Inferences.  On  the  inquiry  as  to 
whether  tbe  mortgage  was  given  In  good 
faith,  and  solely  for  the  security  of  a  Just 
debt,  or  was  vitiated  by  a  purpose  to  ben- 
efit the  mortgagor  at  tbe  expense  of  bl^ 
other  creditors,  It  Is  competent  to  show 
that  the  preferred  creditor,  having  notice 
that  there  were  other  creditors,  took  a 
mortgage  covering  substantially  all  of  the 
debtor's  property,  and  greatly  more  than 
enough  to  afford  him  ample  security;  or 
that  by  the  arrangement  he  unreasonably 
postponed  tbe  collection  of  his  demand, 
and  in  the  mean  time  allowed  tbe  mortga- 
gor to  retain  and  use  tbe  property;  or 
that  tbe  whole  or  a  materlnl  part  ol  the 
mortgaged  property  which  was  retained 
and  used  by  the  mortgagor  was  perisha- 
ble, or  of  such  a  character  as  to  be  proflt- 
oble  in  its  nse.  It  Is  for  the  Jury  to  draw 
tbe  deductions  or  inferences  from  tbe  facts 
proved.  The  Impeached  Instrument  can- 
not be  pronounced  Invalid  unless  they  find 
from  the  evidence  tbat  It  was  made  in 
trust  for  tbe  USB  ol  the  grantor,  or  with 
an  Intent,  participated  in  by  the  grantee, 
to  hinder,  delay,  or  defraud  the  grantor's 
creditors. 

It  is  unnecessary  to  review  In  detail  tbe 
numerous  charges  given  and  refused.  The 
propositions  contained  In  moat  of  them 
may  be  readily  tested  by  the  rules  above 
stated.  Defects  In  tbe  several  charges  re- 
quested by  the  plaintiff  will  be  briefly 
noted.  Charges  1.  S,  4, 6, 6.  and  SO,  which 
were  rdnsed,  were  faulty  in  failing  to 
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predlcatfl  the  existence  of  au  Intedt.on  the 
part  of  the  niortgaKee  to.  benefit  the  mort- 
gagor, or  to  binder,  delay,  or  defraad  tale 
credlturB.  CbargtM  9  and  23,  requested  by 
plalntlR,  maku  the  effect  o<  the  instrament 
□pnn  the  rlghta  of  other  credltore  the  tent 
of  Itn  ralldlty,  without  regard  to  the  real 
latent  of  the  grantee  therein.  If  the  dnbt 
to  Ewliig  was  baaed  upuo  hie  payment  In 
good  faith  of  claims  against  Bowman,  at 
Bowman's  reqneat,  such  payment  was  a 
vQlnable  consideration  moving  from  Ew- 
Ing,  which  was  not  Tltlated  by  the  fact 
that  the  claims  so  paid  off  In  good  faith 
were  not  themeelves  supported  by  valua- 
ble considerations.  Charge  3  of  the  plaln- 
tlfTs  series  was  Incorrect  In  asserting  the 
contrary  ul  this  proposition.  Plaintiff's 
charge  14  was  properly  refused  because 
there  were  several  deeds  uf  trust  In  evi- 
dence, and  the  charge  did  nut  refer  specifi- 
cally to  the  one  which  was  the  matter  of 
contest.  Charge  22  assumes  that  the  deed 
of  trust  in  question  covered  all  of  Bow- 
man's property.  There  wasevldencetend- 
Ing  to  show  that  some  ol  his  property 
was  not  Included.  Charge  24  was  argo- 
mentatlve.  Unless  the  usury  In  the  debt 
to  Ewlag  was  allowed  and  received  for 
the  purpose  of  fraudulently  swelling  tbe 
debt,  It  would  not  have  effect  to  avoid  the 
deed  of  trust.  Harris  v.  Russell,  (Ala.)  9 
South.  Rep.  541.  Charge  f,  on  this  sub* 
ject,  was  properly  reused.  Reversed  and 
remanded. 


(04  Alk  601)  ' 

Farlbv  v.  Farlbt. 
(Supreme  Court  of  Alabama.  Fab.  4, 1899.} 

DlTOBOa  — PLIADINO  — COMPLAIHI  — VaUBITT  OF 

Mabsiaob. 

1.  An  averment  in  a  bill  for  dlvoroe  that,  on 
a  cert^D  day,  complaioant,  "whoea  maiden  name 

was   ,  was  lawfully  and  legally  married 

ixato  , "  BufDciently  avem  the  mamage. 

2.  A  ceremony  of  marriage  witfaont  Ucense, 
and  performed  by  an  Qnautboriied  person,  and 
imposed  on  a  woman  by  false  pretenses,  but  be- 
lieved by  her  to  be  lawful  and  bona  fide.  Is  val- 
id for  all  olvll  purposes,  unless  and  uutll  avoid- 
ed by  ttae  deceived  person.  Beggs  v.  State,  65 
Ala.  108,  followed. 

8.  An  averment  in  a  bill  for  dlvoroe  that 
"defendant  has  been  gull^  of  adultery  with 
divers  partiea  and  personFf  whose  names  are  tui' 
known  to  your  oratriz,**  is  sofflciently  certain. 

Appeal  from  chancery  court,  Montgom- 
ery county;  John  A.  Foster,  Chancellor. 

Bin  for  dlTorce  by  Daisy  Farley  against 
H.  C.  Farley.  From  a  decree  overrnllng 
a  motion  to  dismiss  the  bill,  defendant 
appeals.  Afflruied. 

Watts  A  Son,  for  appdiant.  Cbaa. 
WilklusoBt  for  appellee. 

C1.0PTON.  J.  Appellee  seeks  by  the  bill 
the  dissolution  of  the  bonds  of  matrimo- 
ny, on  tbe  ground  that  defendant  has 
abandoned  her,  and  committed  adultery 
with  divers  other  women.  The  appeal, 
being  taken  from  a  decree  overruling  a 
motion  to  dismiss  tbe  bill  tor  want  of  eq- 
uity, and  a  demurrer  thereto,  Involvee 
only  the  snfflclency  of  its  allegations.  The 
bill  alleges  that  tbe  parties  were  of  theage 
of  consent.  Tbe  averment  as  to  the  mar- 
riage Is  "that  theretofore,  to-wlt,  on  tbe 
«tb  day  of  May,  1880,  your  orattlz,  Daisy 
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Farley,  whose  maiden  name  was  Dality 
Flexnor,  was  lawfollyand  legally  married 
unto  Hoxle  C.  Farley,  tbe  defendant  to 
tbis,  your  uratrix's  bill  of  complaint." 
This  Is  a  snfflclent  averment  of  the  mar- 
riage. 2  BIsb.  Mar.  ft  Dlv.  SSS2.  Defend- 
ant Insists,  however,  that  this  general 
averment  Is  limited  and  modified  by  sub- 
sequent allegatlone  of  facts,  which  show 
there  was  never  a  legal  marriage  between 
complainant  and  defendant.  The  all^a- 
tlons  referred  to  are  tb at  defendant,  hav- 
ing taken  advantage  of  tbe  Innocence  and 
Inexperience  of  complainant,  did  not  In 
fact  have  tbe  marriage  ceremony  per- 
formed by  an  aathorized  minister,  oat 
substituted  therefor  a  person  unknown 
to  her,  who,  she  subsequently  discovered, 
was  not  a  minister;  that  defendant  and 
such  pRrson  represented  to  complainant 
that  be  was  a  regnlnrly  ordained  minister 
of  tbe  Oospel,  well  known  In  the  city  of 
Montgomery ;  also  that  they  had  pro- 
cured from  tbe  Judge  uf  probate  of  Mont* 
ffomery  county  a  license  for  the  marriage 
of  romplalnant  and  defendant;  and  that 
by  these  representations,  which  were  an- 
true,  they  Imposed  upon  her  credulity,  and 
she  married defendantforbergreatlove  to- 
wards him.  The  bill  also  avers  that  com- 
plainant and  defendant  associated  to- 
gether and  cohabited  as  husband  and 
wife.  Whether,  ander  our  statutes,  a  l^al 
marriage  can  be  had  without  license,  and 
without  solemnisation,  was  left  an  open 
and  unsettled  question  In  Robertson  v. 
State,  42  Ala.  510.  Bnt  In  the  subsequent 
case  of  Beggs  v.  State,  55  Ala.  108,  It  was 
held  that  a  marriage  without  license  from 
the  Judge  of  probate,  and  without  solem- 
nisation by  any  person  nnthorised  by 
statute  to  solemnise  It.— mereAy  by  the 
consent  of  the  parties,— folio wea  by  co- 
habitation, is  valid.  The  statutes  baring 
been  since  re-enacted,  withont  material 
change  In  phraseology,  and  as  marriages 
may  have  been  contracted  on  the  faith  of 
tbe  decision,  and  the  legitimacy  of  chil- 
dren depend  on  malntalulngthe  rule  there- 
in deutnred,  whatever  may  be  our  Individ- 
ual opinion  as  to  the  legality  of  such  mar- 
riages, Quderour  statutes,  we  do  not  feel 
at  liberty  to  depart  from  the  doctrine  an- 
nounced In  Beggs  V.  State;  If  deemed  Im- 
politic and  unwise,  tbe  legislature  must 
furnish  the  remedy.  It  may  be  reasona- 
bly interred  from  thea  vermraits  of  the  bill, 
being  taken  as  true,  tbat  complainant,  at 
least,  did  not  mean  and  Intend  to  enter 
Into  the  relation  of  husband  and  wife  un- 
less there  was  a  formal  solemnisation  ol 
the  marriage.  As  a  general  proposition, 
when  the  nuptials  are  delayed  with  an 
nnderstandlngnf  the  parties  tbat  they  are 
not  to  become  liusband  and  wife  until  a 
formal  ceremony  takes  place,  marriage  Is 
not  constituted  by  copulation  without 
such  solemnisation ;  for.  In  such  case,  con- 
sent to  become  hnsband  and  wife  present- 
ly—Indispensable to  a  valid  marrlagf^ 
does  not  exist.  Peck  v.  Peck,  12  R.  I.  485; 
1  Btsh.  Mar.  &  Div.  §  2Q2.  This,  however. 
Is  not  the  qaestlon  here  presented.  Com- 
plainant consented, In  fact  became  tbe  wife 
of  defendant,  though  beguiled  Into  the  as- 
■ampClon,  at  that  timp,  of  the  statmot 
marriage  by  misrepreaentutluns  of  the 
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leRallty  and  binding  effect  of  the  formal 
ceremoDy.  Tbe  precise  question  Is,  when 
there  Is  an  ezecntory  asreeinentto  marry, 
with  tbe  nnderatandlnff  that  tbe  parties 
were  not  to  become  husband  and  wife 
withoutfurmal  solemnisation,  what  is  tbe 
effect  of  an  tntervenlDK  ceremony,  without 
lIcenBe.  and  performed  by  a  person  unau- 
thorised,Imposed  on  complainant  by  false 

Sretenses  and  representations,  but  be* 
eved  by  her  to  be  lawful  and  bona  Sde? 
A  marriase  procured  by  deception  and 
fraud,  except,  it  may  be,  of  certain  lilnds 
and  masrnltode,  is  not  absolutely  void, 
but  only  voidable,  and  valid  for  all  civil 
purposes  unless  and  until  avoided  by  tbe 
deceived  party.  The  party  imposed  upon 
may  disaffirm  or  ratify  tbe  contract  of 
marriage  after  discovery  the  fraud; 
and  it  has  been  held  that  volantary  co- 
habitation thereafter  as  hnsband  and  wife 
is  a  ratiUcatlon.  As,  nnder  the  rule  de- 
clared In  BesKB  V.  State,  supra,  a  valid 
marrlajBre  may  be  constituted,  without 
llceuae  and  "solemnisation,  merely  by  the 
consent  of  tbe  parties,  certainly  complain- 
ant may  ratify  her  consent  to  an  immedi- 
ate marriage,  procured  by  false  Troreeen- 
tatfons,  and  thus,  by  relation,  render  tbe 
marriage  good  ab  initio.  The  contract, 
however,can  be  avoided  only  by  tbe  party 
defrauded.  Says  Mr.  Bishop:  "Tbe  doc- 
trine seems  to  require  no  qaallfication 
that  a  voidable  marriage  is,  until  tbe  act 
or  sentence  teanspires  which  rendem  it 
Told,  as  good  for  every  pnrpou  as  it  it 
contained  no  Infirmity. "  1  Blsh.  Mar.  ft 
Dlv.  %  116.  If,  in  answer  to  the  nsnalqaea- 
tlons,  though  propounded  by  a  person 
not  aathortsed  to  solemnise  the  marriage, 
both  parties  consented  to  a  union,  defend- 
ant Is  estopped  from  asserting  that  the 
consent  was  not  mutual,  or  that  he  did 
not  eonsent ;  he  will  not  be  permitted  to 
take  advantage  of  bis  own  wrong  and 
fraud  to  escape  tbe  duties  and  responsibil- 
ities of  the  marital  relation."  *'Tbe  party 
who  commits  a  fraud  Is  bound,  and  re- 
mains bound  until  tbe  party  deceived  has 
made  his  or  her  election,  and  will  there- 
aftu*  be  bound,  or  not,  according  to  the 
election  made."  Tomppert  v.  Tomppert, 
18  Bush,  826;  Hampstead  v.  Plalstow.  48 
N.  H.  84;  State  v.  Murphy.  6  Ala.  765. 
The  allegations  of  the  bill,  fairly  con- 
strued, show  that  complainant  elected  to 
treat  and  recognise  the  marriage  as  valid. 
Tbe  avernienlas  to  tbe  charge  of  adultery 
Is  **  tbat  said  defendant  has  been  guilty  of 
adultery  with  divers  parties  and  persona, 
whose  names  are  unknown  to  yoar  ora- 
trix. "  The  charge  Is  averred  with  a  snffl- 
dent  degree  of  certainty.  Holston  v.  Hoi- 
Bton.  38  Ala.  777. 
Affirmed. 


(96  Als.  H6) 

Cbaft  Bt  al.  T.  Stouti. 

(Supreme  Cauin  of  Alabama.    Feb.  4, 189S.) 
ExBitraioBs— Fbocbbds  ov  Litb  Znbcbaitos 

POLIOT. 

Code,  I  provideB  tbat  a  husband  or 

father  may  insure  his  life  fbr  the  benefit  of  bis 
wife  and  children,  or  minor  cblldren,  and  such 
Insarance  la  exempt  from  liability  tcse  his  debts 
or  engafrements,  if  tiie  annual  premiums  do  not 
exceea  IGOU:  £eldt       *  not^  given  by  •  hus- 


band, whldi  waived  eanq^ons  as  to  penoital 
propert7,  was  Id  no  sense  a  lien  on  the  annusl 

premiums  paid  by  him  on  a  policy  In  favor  of  his 
wife,  where  snch  premiums  did  not  exceed  $500; 
and,  at  the  husband's  death,  the  proceeds  of  the 
policy  belonged  to  the  wife  absolutely. 

Appeal  from  chancery  court,  Mobile 
county ;  W.  H.  Tatlob,  Chancellor. 

Bill  by  Craft  &  Co.,  as  creditors  of  the 
estate  of  Arnold  Stoots,  against  Julia  J. 
Stoats,  ezecatrls,  to  subject  certain  prop- 
erty to  the  payment  of  their  claim.  Judg- 
ment for  defendant,  Complainanta  ap- 
peal. Affirmed. 

WUUam  E.  RIcbanJaoD,  tor  appellants. 
iredk.  Q.  Brombet^,  for  appellee. 

CoLBHAN,  J.  Craft  &  Co.,  complainants, 
as  creditors  of  tbe  estate  of  Arnold  Stouts, 
filed  the  present  bill  to  sabject  to  the  pay- 
men  t  of  their  claim  certain  property,  the 
legal  title  to  which  is  In  tbenameolfais 
wife,  tbe  respondent.  It  Is  unnecemary  to 
consider  the  validity  of  >;he  deed  of  188S, 
by  which  Arnold  Stoots,  the  husband, 
conveyed  the  homestead  to  hie  wife.  If 
nnll  and  void  for  want  of  consideration, 
or  d^eetive  exeeatlon  of  tlie  eouveyauee, 
or  for  any  other  eaoee,  the  mortgage  on 
this  property  executed  by  Stouts  and  wife 
to  PhoBhe  A.  Tutblll,  on  the  1st  day  of 
April,  1884,  Is  not  assailed.  At  the  time  of 
the  execution  ot  this  mortgage  complain- 
ants had  no  lien  on  or  claim  to  this  prop- 
erty, and  tbe  grantors  had  a  perfect  right 
to  mortgage  tbe  same  if  they  saw  proper. 
This  mortgage  was  foreclosed  on  the 
day  of  Ifarch.  1886.  and  at  the  sale  the 
property  was  purchased  by  one  Hudson, 
either  for  himself  or  tbe  mortgagee.  If 
this  property,  conveyed  by  the  mortgage 
to  Tuthlll,  was  the  property  of  Arnold 
Stouts,  as  charged  In  the  bill,  complain* 
anta,  as  judgment  creditors  of  Arnold 
Stouts,  were  authorised  to  redeem  this 
property  from  the  purchaser.  Tbeir  Judg- 
ment agnlnflt  Arnold  Stouts  watj  recov- 
ered on  the  16th  day  of  December,  1886. 
and  they  have  permitted  more  than  two 
years  to  elapse,  the  time  allowed  by  stat- 
nte  for  redemption,  Tbe  present  bill  Is 
not  one  to  redeem  tbe  property.  It  is 
averred  that,  on  tbe  2Stb  day  of  June. 
1888,  Phoebe  Tutblll  by  deed  conveyed  the 
property  to  Julia  Stouts  for  an  expressed 
consideration  of  f  1.100;  that,  on  the  2Stb 
day  of  June,  1888,  $1,200  was  borrowed  by 
Arnold  Stouts  from  one  Oelbke,  the  pay- 
ment of  which  was  secured  by  a  mortgage 
executed  by  Julia  Stoats,  tbe  wife,  and 
her  husband  on  this  property  to  said 
Gelbke,  and  that  the  money  thus  bor- 
rowed was  the  money  paid  to  Mrs.  Tut- 
blll, the  consideration  tor  the  conveyance 
to  Mrs.  Julia  Stouts  of  June  28, 1888.  The 
bill  then  shows  ibat  tbe  husband,  Arnold 
Stouts,  died,  and  out  of  the  proceeds  of  a 
policy  of  insurance  taken  out  by  him  In 
bfs  life-time  for  the  benefit  of  bis  wife,  Julia 
Stouts,  the  mortgage  to  Gelbke  was  paid 
by  her,  and  that  tbe  wife.  In  addition  to 
the  money  paid  to  satisfy  this  mortgage, 
expended  about  92,000  in  Improving  tbe 
premises.  The  bill  charges  that  complain- 
ants' Judgment  was  founded  upon  notes 
made  by  Arnold  Stonta,  In  whleb  be 
waived  bis  right  to  claim  exemption  of 
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penional  property^  and  that  these  nutev 
antedated  the  paymeDt  of  the  annaal  pi-&- 
miums,  and  that  the  premtume  paid  upon 
the  policy  were  volantary,  and  nail  and 
void,  (or  this  reason,  as  against  him. 

The  equity  ol  cotnplainantB'  bill  and  their 
right  to  reUeT,  In  this  aspect  of  the  caae, 
depend  upon  the  right  of  the  wife  to  tne 
money  collected  trom  the  policy.  Section 
2350  u(  the  Code  provides  that  the  wife 
may  Insare  the  life  of  the  husband,  (or  the 
benefit  of  herself,  or  for  the  buneflt  of  her- 
self and  child  or  children  of  the  marriage. 
Jc  also  provides  that  the  husband  or 
father  may  Insure  his  life  (or  the  benefit  of 
the  wife  and  children,  or  minor  children, 
and  such  insurance  Is  exempt  from  liabil- 
ity (or  bis  d^ts  or  engagements,  If  the  an< 
naal  premlams  do  not  exceed  fSOO.  In 
this  caae,  as  appears  froin  the  bill,  the  an< 
naal  premiums  were  not  so  much  as  f500. 
A  note  waiving  exemptions  as  to  personal 

Jruperty  Is  a  mere  debt  or  engagement, 
t  in  no  sense  creates  a  Hen  on  property  or 
money.  The  effect  of  tlie  statute  which 
permits  the  hnsband  to  tnanre  hla  life  for 
the  benefit  ot  his  wife  la  to  enable  the  hus- 
band to  expend  so  much  money,  In  the 
manner  prescribed,  (or  the  benefit  of  his 
wife,  which,  without  the  statute,  would 
not  be  exempt  from  liability  for  the  debts 
of  the  husband.  The  creditors  of  Arnold 
Stoutx,  the  husband,  have  no  claim  upon 
the  Insurance  money,  the  proceeds  ot  the 
policy  takes  oot  for  the  benefit  of  ttaewKe. 
This  money  belongs  to  her  In  her  absolute 
right,  and  she  had  the  power  to  expend  It 
ns  she  saw  proper.  The  demurrer  to  the 
bill  raised  these  questions,  and  was  prop- 
erly sustained.  Affirmed. 

(96  Ala.  M9) 

Morrison  v.  Mokribon. 
(Supreme  Court  of  Alabama.    Feb.  25,  189S.} 

DlTOROB— FbOOV  of  ADUI.TBRT. 

In  a  salt  hy  a  hasband  for  divoroe  on  the 
gronnd  of  adnlteiy  with  one  B.,  it  appeared  that 
defODdant  was  living  at  the  house  of  one  C, 
apart  from  plalntifT.  C.  and  wife  testified  tbat 
B.  visited  defendant  at  their  bouse,  and  was  seen 
to  kiss  her;  that  two  different  nights  B.  went  to 
defendant's  room,  closed  the  door,  and  remained 
tll!  after  11  o'clock;  tfaat,when  defendant  learned 
tbat  C.  bad  forbidden  B.  to  repeat  his  visita, 
she  stated  that  when  she  '*got  abouaeof  her  own 
she  would  do  bh  she  pleased,  and  would  not  go 
back  on"  B.  There  was  evidence,  tbough  con- 
flicting, that  soon  after  leaving  the  hoase  of  C, 
and  for  twelve  months,  defendant  lived  with  B. 
in  a  house  having  but  two  Toaaa,  with  no  shut- 
tors  between  the  rooms:  fliat  they  there  lived 
as  hnsband  and  wife.  HelA,  tbat  plaintiff  was 
entitled  to  a  decree. 

Appeal  (rom  ebaucery  court,  Bibb  coun- 
ty; W.  H.  Tayloe,  Chancellor. 

Suit  for  divorce  by  David  L.  Morrison 
against  Maggie  Morrison.  The  bill  was 
dlsmlHsed,  and  plaintiff  appeals.  Ke- 
versed  and  rendered. 

Logan  Hargrove  Vaode  Qraait,  tor 
appellant.  PeterSt  Wtlson  A  t^maoy  for 
appellee. 

Coi'TCHAN,  J,  The  complainant  filed  tafa 
bill  against  his  wllb,t.he  respondent,  pra,T- 
ing  that  the  bunds  of  matrimony  be 
canceled  and  annulled,  and  that  be  be 
divorced.  Tbe  bill  charcea  adoltary  with 


one  Kobert  Brewer.  The  reepondent  an- 
swered, denying  tbe  charge  of  adultery, 
and  by  cross-bill  asked  to  bedivorced  (rom 
her  husband, the  complainant  In  the  origi- 
nal blli.  At  the  hearing  the  court  reiaaed 
relle(  to  either,  and  dismissed  both  the 
original  and  cross  bill.  The  complainant 
In  the  original  bill  appeals.  We  agree 
with  tbe  chancellor  that  there  Is  no  proo( 
to  sustain  tbe  cross-bill,  and  that  It  was 
properly  dismissed.  In  regard  to  the 
original  blli,  tbe  learned  chancellor  seems 
to  have  considered  only  the  evidence  ot 
the  husband,  the  plaintl((,  and  ot  the  wife, 
tbe  defendant,  and  Robert  Brewer,  the 
party  with  whom,  as  alleged  in  tbe  bill, 
the  adnlteiy  was  committed.  That  there 
was  a  difficulty  between  hnaband  and 
wife,  growing  ont  of  the  fact  that  the 
hnsband  accused  her  and  Brewer  of  being 
too  Intimate,  is  not  controverted,  and 
separation  of  the  husband  and  wife  fol- 
lowed. That  the  wife  left,  and  (or  a  while 
lived  at  Henry  Carroll's,  are  undisputed 
(acts.  Both  Henry  Carroll  and  his  wife 
testified  that  Robert  Brewer  Tlsited  her 
at  their  house;  that  be  was  seta  to  kiss 
her,  and  said  he  could  kiss  and  hog  her 
now  asmuchashepleased;  andontwodlf- 
ferent  nights  be  went  into  her  room,  closed 
the  door,  and  remained  In  there  with  her 
alone,  one  night  until  after  11  o'clock,  and 
the  other  night  they  did  not  know  when 
he  left  her  room.  Robert  Brewer  was 
notltied  by  the  owner  ot  the  bouse  not  to 
repeat  his  vlalts;  and  in  response  to  this 
notice  tbe  defendant  stated  that  when 
she  "got  a  house  of  her  own  she  would 
du  as  the  pleased,  and  that  she  would  not 
go  back  on  Robert  Brewer."  The  crimi- 
nating facts  here  testified  to  are  not  de- 
nied or  questioned  dther  by  the  defendant 
herself  or  Robert  Brewer,  further  than 
may  be  Included  In  their  general  denial  of 
having  had  Illicit  intercourse.  The  evi- 
dence by  a  number  of  witnesses,  and 
which  is  neither  denied  nor  explained.  Is 
that  the  respondent  soon  afterwards  left 
the  house  of  Henry  Carroll,  and  (or  twelve 
months  lived  with  Robert  Brewer  In  a 
house  having  two  rooms,  with  no  shutter 
between  the  two  rooms.  The  witnesses 
all  state  tbat  while  here  they  lived  to- 
gether as  man  and  wKe.  A  part  of  the 
time  that  tbey  thus  lived  together  was 
after  tbe  tiling  of  the  biJi,  but  such  testi- 
mony, when  properly  connected,  la  ad- 
missible to  show  a  pravtons  adnlteroas 
intercourse.  Alsabrooks  v.  State,  fi2  Ala. 
24;  Lawson  v.  State.  20  Ala.  74;  Smither- 
man  v.  State,  40  Ala.  3.75.  TIib  record 
abounds  with  other  evidence  of  a  crimi- 
nating character,  wholly  inconsistent 
with  tbe  innocence  of  respondent  and 
Brewer,  unless  we  Impute  to  them  a 
frigidity  of  temperament  or  an  ethical 
affection  not  common  to  human  nature. 
The  facts  do  not  warrant  tbe  assnmptlon 
that  these  parties  were  abnormally  vir- 
tuous. The  rule  in  cases  of  fornication 
or  adultery  Is  "that  tbe  circumstuncee 
must  be  such  as  would  lead  the  guarded 
discretion  of  a  reasonable  and  Just  man 
to  the  conclusion  "  that  the  act  has  been 
committed.  Applying  this  rule  to  the 
evidence  In  the  case,  we  are  very  clear  that 
the  eonrt  below  erred  In  diamlsslng  corn- 
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p1a)iiaDt*8  bill.  A  decree  will  be  bere  ren- 
dered, ffrantlDg  tbe  complainant  tbe  relief 
prayed  for  In  tala  bill  of  complaint.  Be- 
versed  and  rendered. ' 


(H  AlB.  B70) 

Fbibdiun  et  al.     Fbnnbx.!.  et  ai 
(Supreme  Cowt  ef  Alabama.  Feb.  SB,  1892.) 

Lira  INBUBAXOI  — ASBIQNHBNT  OT  PoUOT  TO  MI- 
NOR Child— Bights  op  CBBDiTORft— Flbadino. 

1.  Deceased  took  oat  a  life  ioaoTaiioe  policy 
lu  bla  own  name,  and  assigned  it  to  a.  minor 
oblld.  Bait  was  brought  to  sabjeot  tbe  proceeds 
of  tbe  policy  to  the  payment  of  debts  contracted 
by  tbe  assured.  The  bill  alibied  that  under  tbe 
policy  the  insurance  was  payable  to  a  minor 
uhild  of  the  assured.  An  amendment  thereto, 
without  purporting  to  oorreot  the  allegation, 
alleged  that  the  policy  was  In  tbe  name  of  the 
assured,  and  was  assigned  by  him  to  the  said 
child.  UeUi,  that  the  bill  was  demurrable  for 
inconsistencies  in  the  description  of  the  policy. 

a.  Code  1886,  S  2856,  aUowing  a  father  to 
insure  his  life  "fortbe  benefit  of  his  minor  child 
or  cbUdren, "  doea  not  authorise  the  assignment 
by  a  father  of  an  insurance  in  bis  own  name  to 
his  minor  cbiloren,  be  being  In  debt  at  tbe  time. 

Appeal  from  chancery  coart,  Madison 
county;  Thomas  Cobbb,  ChBncellor. 

This  was  a  bill  by  Friedman  Bros. 
aKainst  Charles  H.  Fennell,  Jr..  and  tbe 
MQtuttl  Benefit  Life  InsuranCH  Company, 
to  subject  the  proceeds  from  a  policy  of  in- 
surance upon  the  life  of  Charles  M.  Fen- 
nell, Sr.,  to  the  payment  of  a  Jadgment  re- 
covered asalnat  the  said  Fennell  In  his  life- 
time. From  an  order  sastalnlnff  a 
demurrer  to  the  bill,  complainants  appeal. 
Affirmed. 

Jiumea  A  Sbe/lbty,  lor  appellants.  Will- 
iam RIcbardsOBt  for  appellees. 

Stone.  C.  J.  Onr  statutes  permitting 
Insurance  of  ttae  life  of  a  husband  orfather 
for  the  benefit  of  the  wife  or  child  or  chil- 
dren iB  not  declarative  of  any  common- 
law  principle,  but  is  enabling,— creative  of 
a  new  right.  Insurance  Co.  v.  Webb,  54 
Ala.  688.  These  statutes  confer  a  special 
privilege.  In  their  nature  they  are  an  ex- 
emption of  property  from  the  payment  of 
debts;  and,  to  be  successful  In  securing 
the  exemption,  the  statute  must  be  con- 
formed to.  When,  however,  the  case  ex- 
ists for  which  the  statute  makes  provis- 
ion, the  statute  will  be  liberally  interpret- 
ed In  furtherance  of  the  relief  Intended. 
Fearn  v.  Ward,  65  Ala.  S3.  38,  80  Ala.  555,  2 
South.  Bep.  114;  8  Brick.  Dig.  490,  §  8; 
Felrath  r.  Schonfield,  76  Ala.  190;  Tomp- 
kins V.  Levy, 87  Ala.  268,  6  South.  Rep.  846; 
F.1llott*8  Appeal,  50  Pa.  St.  75.  88  Amer. 
Dec.  525,  and  note.  The  debt  against 
which  tbe  claim  of  Charles  Fennell,  the 
younger,  is  asserted  was  In  existence,  and 
the  policy  was  taken  out  and  the  premium 
money  paid  by  the  father,  while  he  was 
HO  Indebted  and  was  insolvent.  It  la 
charged  In  tbe  bill,  and  pot  denied,  that 
tbe  said  debt  was  In  existence  at  and  be- 
fore tbe  time  when  the  Code  of  1880  went 
Into  operation.  Section  2850  of  tbe  Code 
of  1886  changes,  somewhat,  tbe  statute  on 
tbe  subject  theretofore  existing.  Code 
1876,  SS  2738,  2784.  The  contention  Is  urged 
before  ns  that,  inasmuch  as  the  exemp- 
tion secured  nnder  the  later  Code  Is  an 
enlarsfmiait  of  that  secured  by  the  Code 


of  1876,  the  new  or  enlarged  provision  can- 
not be  made  to  apply  against  creditors 
whose  claim  antedated  tbe  amendetl  stat- 
ute. 8  Brick.  Dig.  p.  490,  S  8.  For  reasons 
to  be  presently  stated  we  consider  It  un- 
necessary to  decide  this  Question.  The 
language  of  tbe  statute  (Code  1886,  S  2356) 
Is  that  the  bnsbaud  or  father  may  insure 
his  life  for  the  benefit  of  his  wife,  or  lor  tbe 
benefit  of  his  wUe  and  children,  or  tor  ttae 
benefit  of  bis  minor  child  or  children. "  It 
will  he  seen  by  comparing  the  two  stat- 
utes that  the  clanse.  "for  the  benefit  of  his 
minor  child  or  children,"  has  no  counter- 
part In  the  statute  theretofore  exlstluK. 
That  clause  Is  new^.  Before  tbat  time  tbe 
only  statutory  authority  for  making  pro- 
vision for  child  or  children  by  means  of  life 
Insurance  was  to  append  it  to  the  pulley 
taken  out  for  the  benefit  of  the  wife.  The 
Insurance  there  provided  for  Innred  to  tbe 
wife  only  In  the  event  she  survived  her 
husband;  but  tbe  statute  (Code  1876, 
§  2784)  declared  that.  "In  case  nf  tbe  death 
of  the  wife  before  the  decease  ut  her  hus- 
band, the  amount  of  the  Insnrance  may  be 
made  payable  after  death  to  her  children 
for  tbelruse."  To  come  within  the  pres- 
ent statnte,  and  to  secure  to  tbe  child  or 
children  tbe  benefit  It  tenders,  the  later 
statute,  as  we  have  said,  must  be  con- 
formed to.  Tbe  policy  belug  In  the  name 
of  the  father,  his  attempt  to  transfer  It  to 
his  child  stands  on  no  higher  plane  than 
any  other  attempt  be  might  make  to  give 
away  his  property  at  the  expense  of  bis 
debts.  Sncb  gilts  areconstructlvely  fraud- 
ulent.  Insurance  Co.  v.  Webb.  54  Ala. 
688;  Tompkins  v.  I^vy,  87  Ala.  2fUt,  6 
South.  Bep.  816;  Fearn  v.  Ward,  80  Ala. 
555,2  South.  Bep.  114;  Battle  v.  Beld.  68 
Ala.  149;  8  Brick.  Dig.  p.  490.  9  8. 

There  were  original  and  amended  bills 
In  this  case.  Tbe  original  bill  averred 
tbat  by  the  terms  of  the  policy  of  Insur- 
ance, as  taken  out.  the  Insurance  money 
was  made  payable  to  the  minor  child, 
Charles  Fennell,  Jr.  Tbe  answer  and  ex- 
hibit show  tbat  the  policy  was  sued  out 
in  the  name  of  Charles  M.  Fennell,  the 
father,  and  by  Its  terms  tbe  Insurance 
money  was  made  payable  to  bim.  The 

Eollcy  bears  date  February  28. 1889.  On 
[arch  15tb  next  ensuing,  Charles  M.  Fen- 
nell assigned  the  policy  to  his  son,  Charles 
H.  Fennell.  The  amended  bill  does  not.  In 
terms,  correct  any  averments  of  ttae  orig- 
inal bill,  nor  does  It  purport  to  do  so.  It 
simply  adds  an  additional  paragraph  to 
the  bill,  by  which  it  is  averred  that 
Charles  M.  FMinell,  after  tbe  accrual  of  his 
debts,  flued  out  a  policy  In  bis  own  name, 

Jiald  tbe  premiums,  and  tbat  on  March  15, 
889,  for  love  and  affection,  and  with  In- 
tent to  delay,  hinder,  and  defraud  com- 
plainants, assigned  and  transferred  tbe 
policy  to  Gbarlsa  H.  Fennell.  tabi  son.  This 
amendment  falls  to  abow  tbe  amount  of 
the  policy,  or  when  Issued.  If  Its  aver- 
ments were  sufllclently  specific,  Its  Indies- 
tlons  would  be  that  it  sets  forth  a  differ- 
ent policy  from  tbe  one  relied  on  in  the 
original  bill.  If  It  was  Intended  as  a  cor^ 
rectlOD  of  the  mistaken  description  of  the 

gollcy  made  In  tbe  draft  of  tbe  original 
111,  it  Is  insufficient,  beeaaae  It  falls  to  re- 
fer to  and  corroet  tbe  mlataice.  Gooalder* 
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Ing  the  two  togetber,  and  eacb  as  a  part 
of  the  amended  bill,  It  la  inconslHtent  with 
Itaelf  In  the  aevernl  deBcrlptlona  ol  the 
policy.  The  bill  needs  iDrtheramendment. 
The  chancellor  Kave  do  reason  for  bis  rul- 
ing on  the  demnrrer.  The  bill  tu  Its  pres- 
ent abape  Is  evidently  bad,  and,  to  give 
It  equity,  mast  be  amended.  We  flad  no 
ground  for  reversing  his  decretal  order. 
Affirmed. 

(S6  Ala.  BW)  ' 

Sbtuodb  et  al.    Fabquhab  et  ah 
(^Supreme  Court  t(f  Alabcmuu  Feb.25,1892.) 

Afpbai^Dboisiok— FaoouDUioa  bblov. 
Where  plaintifls  in  trover  reoorered  ]ad^ 
ment,  and  on  defesdants*  appUoation  the  court  in 
Tacatlon  granted  a  rehearing,  and  dlreoted  a 
iupersedeas  to  Issue,  and  on  appeal  the  supreme 
court  held  that  the  trial  court*8  aotioo  tthb  erro- 
neous, and  that  the  facts  averred  in  the  petition 
tat  rehearing  should  have  been  heard  and  tried 
at  the  next  term  of  court,  the  trial  court  erro- 
neously refused  leave  to  amend  the  petition  for 
rebeariDg,  and  to  substitute  oertaln  papers, 
wltioh  were  part  thereof,  bat  which  had  been 
loet,  and  improperly  dismissed  the  petition. 

Appeal  from  circuit  court,  Fayette  coun- 
ty: 8.  H.  Sprott,  Judge. 

Trover  by  A.B.  Farqubar&  Son  against 
A.  J.  Seymonr  and  others.  From  an  or- 
der  dlamlBslng  the  petition  for  rehearing, 
defendants  appeal.  Reversed. 

John  B.Saafordanii  A.  B.  MeEwbin,  for 
appellants.  >  McGuire  A  Collier,  for  appel- 
lees. 

CoLBM&N,  J.  Farqubar&  Son  recovered 
a  Judgment  In  trover  against  appellants. 
Under  sections  2878  and  287«  of  the  Code 
tbe  defendants  applied  for  a  rebearlng. 
In  vacation,  the  Judge  presiding  granted 
a  rebearlng  In  accordance  with  the  peti- 
tion, and  directed  tbe  clerk  to  Issue  a  sir- 
peraedeaa  or  restraining  order  to  restrain 
tbe  coMectloQ  of  the  execution  Issued  upon 
the  judgment.  Upon  application  to  this 
court,  tbe  order  of  the  Judge  granting  a 
rehearing  In  the  cause,  and  ordering  a 
aoperaedeaa  or  restratnlnff  order,  was  held 
to  have  been  Improperly  made,  In  vaca- 
tion, and  that  the  tacts  averred  In  the  pe- 
tition should  have  been  heard  and  tried 
at  tbe  next  term  of  tbe  court,  as  provided 
In  section  2876  of  tbe  Code.  At  the  follow- 
ing term  of  the  clrcnlt  court  of  Fayette 
county.  In  whlcb  the  Jndgment  had  been 
recovered,  the  petitioners  for  a  rehearing 
moved  the  conrt  for  leave  to  amend  tbe 
petition  as  set  out  In  tbe  proposed  amend- 
ment, and  also  for  leave  to  substitute  cer- 
tain papers,  which,  according  to  the  aver* 
ments  of  tbe  motion,  were  a  part  of  the 
original  petition  lor  a  rehearing,  and 
whlcb,  In  transmission  to  the  Judge,  were 
loftt.  The  court  refused  to  grant  the 
amendment  to  the  petition,  or  to  consider 
tbe  evidence  off^d  to  show  the  loss  of  a 
part  of  the  papers  of  the  original  peti- 
tion; holding  that,  under  the  order  of  the 
supreme  court,  the  trial  court  had  no 
discretion  or  further  Jurisdiction  than  to 
vacate  the  <»der  granting  tbe  rehearing, 
and  to  dismiss  tbe  petition.  From  the 
action  of  the  court  retnslng  to  allow  the 
amendment,  and  tbe  snbstitntlon  ot  tbe 
papers,  and  from  tbe  Judgment  vacating 
tbe  former  ordw  granting  a  rehearing. 


)BTEB.yeL.ia  {Ala. 

and  dismissing  the  petition,  tbe  present 
appeal  Is  prosecuted.  When  the  case  was 
here  before,  the  decision  of  this  court  bad 
no  other  scope  or  effect  than  to  require 
that  the  order  of  the  lower  court,  grant- 
ing a  rehearing  and  auperaedeaa  or  re- 
straining order  be  annulled  and  vacated. 
It  left  tbe  petition  pending,  to  tw  heard 
at  the  first  sabsequent  term  ot  tbe  trial 
court,  under  section  2876  of  the  Code.  Tbe 
statute  requires  thecourt  to  allow  amend- 
ments of  the  pleadings,  and  It  has  been  long 
held  that  a  petition  for  a  rebeariug  may 
be  amended.  Cotbard  v.  Teague,  40  Ala. 
586.  The  statute  provides  for  tbe  substf- 
tutlnn  of  lost  or  destroyed  papers  In  any 
peudHig  cause  or  proceeding,  and  of  tbe 
notice  to  be  given  to  the  adverse  party. 
Code.  §§  657,  2734.  An  appeal  lies  from  an 
order  of  tbe  court  refusing  to  grant  a 
statutory  rebearlng  after  final  Judgment 
at  law.  O'Neal  v.  Kelly,  72  Ala.  659  ;  40 
Ala.  supra.  It  might  give  certain  facts 
set  up  In  the  petition  and  proposed  amend- 
ments nndne  weight  it  they  were  specifi- 
cally pointed  ont  and  discussed  in  this 
opinion.  The  ruling  of  the  trial  court  was 
not  In  accord  with  tbe  principles  herein  de- 
clared. Theconrt  should  allow  all  prot>er 
amendments  to  tbe  petition, pass  upou'all 
demui-rers,  it  any,  which  raise  the  ques- 
tion of  the  sufficiency  of  tbe  petition,  or 
have  the  Issue  ol  fact  tried  and  determined, 
as  It  may  direct,  under  section  2876  ol  the 
Code.  Reversed  and  remanded. 


(94  Ala.  25) 

Perry  v.  Statk. 
{Supreme  Court  <^  Aidbama.  Feb.  36, 1893.) 
HoHioiDB — 8bi,f-Dbvsnbb— Pliqht. 

1.  Un  a  trial  for  murder  it  appeared  that, 
Just  before  the  killing,  defendant  was  in  an 
open  space  before  a  stable,  engaged  In  hitching 
up  his  employer's  horse;  chat  be  nod  dec^sad 
had  a  violent  altraoation;  and  that  deceased  went 
for  a  i^stol,  and,  returniog,  was  shot  by  defend- 
ant. Held,  that  the  place  where  defendant  was 
working  was  not  entitled  to  the  privileges  which 
tbe  law  accords  to  one's  residence  or  place  of 
business,  bnt  that  defendant  should  have  retreat- 
ed it  he  cooM  have  dose  so  safely. 

8.  The  fact  that  deceased  was  a  violent  and 
dangerous  man.  though  it  did  not  palliate  the 
offense  of  taking  his  Life,  was  a  proper  subject 
of  consideration  for  the  Jury  in  determining  the 
extent  of  danger,  if  any,  to  which  defendant  was 
exposed,  and  his  means  <A  Bal«  escape  there- 
from by  flight 

8.  If  defendant  was  in  bla  proper  plaoe  of 
business  he  was  not  required  to  leave  there  on 
mere  tlireats  by  deoeased  to  do  him  bodily  harm, 
bat  in  auch  oase  he  waa  iustlfled,  U  fne  from 
fault  In  provoking  the  dlmoulty,  in  preparing 
for  defense. 

Appeal  from  clrcnlt  conrt,  De  Kalb 
county;  John  B.  Talut,  Judge. 

Albert  Perry  was  convicted  of  man- 
slaaghter  In  the  aeeond  degree,  and  ap- 
peals. Reversed. 

The  only  exception  reserved,  as  Is  shown 
by  the  billot  exceptions,  went  to  tbe  re- 
fusal of  the  court  to  give  the  following 
written  charges  requested  by  the  defend- 
ant! (1)  "Tbe  court  charges  tbe  Jury 
that  tbe  law  does  not  require  a  man  to  re- 
treat from  his  dwdllng-houae,  and  that 
bba  place  of  business  (for  this  occasion, 
pro  Aae  vice)  ia  his  dwelling  •boose. "  (2) 
"The  court  diargea  tbe  Jury  ttiat  U  one 
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has  reasonable  apprebenBloD  of  great  per- 
sonal violence,  Involving  Imminent  [»eiil 
to  life  or  limb,  be  baa  the  rli;ht  to  protect 
blmaelt  even  to  the  extent  of  taking  an* 
ntber'a  life,  If  mach  protection  cannot  be 
otherwiHe  secared."  (3)  "Tbe  coort 
churges  the  Jnry  that  If  they  And  from  the 
evidence  that  AlbRrt  Perry  aiied  all  tbe 
meant)  In  bis  power  conalstent  with  bU 
safety  to  avoid  tbe  danger  b^ore  he  fired 
at  Lee  WllllRma,  and  was  not  In  fanlt  In 
bringing  on  the  difiBcnlty,  then  they  muHt 
aeqnlt  him."  (4)  **  Tbe  court  charges  tbe 
Jary  that  If.nnder  theevidence  In  tblscaee, 
they  find  that  there  were  such  acts  as  to 
create  In  the  mind  of  a  reasonable  man  ap- 
prehension that  there  was  great  danger 
to  hlH  life,  or  there  was  danger  of  his  suf- 
fering flnievoQB  bodily  barm,  then  the  de- 
fendant was  not  forced  to  retreat,  but 
might  take  Lee  Williams'  life,  if  thedefend- 
ant  was  not  In  fault  fn  bringing  on  tbe 
dlfflcnity."  (6)  -The  court  charges  tbe 
Jury  that  retreat  Is  not  required  when  the 
assault  Is  made  with  a  deadly  weapon." 

S8)  "lithe  Jary believe  from  alt  tbe  evt< 
lence  in  this  case  tbat  Albert  Ferry  was 
lawfully  and  peaceably  engaged  In  bitch- 
ing up  tbe  sheriff's  buggy,  and,  while  so 
engaged,  Lee  Williams  rushed  upon  him 
with  a  deadly  weapon,  and  that  Albert 
Perry  had  reasonable  cause  to  believe,  and 
did  believe,  tbat  he  was  In  danger  of  los- 
ing bis  life  or  of  receiving  great  bodily 
barm  at  the  hands  <rf  said  Lee  Williams, 
and  tbat  said  danger  was  Imminent,  and 
Albert  Perry  was  without  fault  on  his 
part,  then  Perry  had  the  right  to  strike 
In  self-defense,  and  If  apparently  necessary, 
under  alt  the  circumstances  proven,  for 
bis  own  protection  to  take  tbe  life  of  tale 
assailant,  he  would  have  a  right  to  do 
HO."  (7)  ** It  the  Jury  believe  from  all  the 
evidence  In  tbls  case  that  Albert  Perry 
was  lawfully  and  peaceably  engaged  In 
bitching  up  the  sheriff's  buggy,  and,  while 
so  engaged,  l^e  Williams  rushed  upon 
blra  with  a  deadly  weapn,  and  that  Al- 
bert Perry  did  believe,  and  bad  reasonable 
ground  to  believe,  tbat  he  was  In  danger 
ot  losing  hla  llteor<tf  receiving  great  bodily 
barm  from  tbe  said  Ijee  Williams,  then  he 
had  tberight  tostrike  inseir-dRfenae."  {») 
**Tbe  court  charges  tbe  Jury  that  Jf  they 
believe  from  the  evidence  that  Albert  Per- 
ry was  at  Mr.  Frazler's  house  In  the  right- 
ful discharge  of  his  work,  and  that  he  did 
nothing  to  foster  or  bring  on  tbe  dlfUculty 
with  Lee  Williams,  the  mere  fact  of  bis  go- 
ing to  his  boose  and  getting  his  gun  woald 
not  of  itself  alone,  and  with  no  act  or 
demonstration  of  using  it  until  he  was 
forced  to  do  so  by  the  act  of  I*e  Williams, 
take  from  blm  the  right  to  shoot  In  sttlf- 
defense.  If  be  could  not  have  escaped  dan- 
gerby retreating."  (9)  "Theconrtcbarges 
the  Jury  tbat  the  defendant.  If  tbey  find  he 
went  home  and  got  a  gun.  bad  the  right 
to  peaceably  return  and  hitch  up  the  horse, 
and  that  he  bad  the  right  to  bring  with 
blm  a  gun  for  protection  only."  (10)  "If 
the  jury  believe  tbat  Albert  Perry  went  tb 
his  bouse  and  procured  a  gun,  and  In  do- 
ing so  was  not  actuated  by  any  motive  of 
preparing  himself  to  commence  or  enter 
upon  a  dlfflcolty  with  Lee  Williams,  bat 
soMy  and  only  lor  the  porpow  <tf  bring 


prepared  to  protect  himself  from  an  at- 
tack tbat  there  was  a  reasonable  appre- 
benslou  would  be  made  upon  him,  and 
would  endanger  his  life  or  put  him  In  dan- 
ger of  receiving  great  bodily  barm,  and 
tha  t  Perry  returned  to  continue  In  a  peace- 
able mannerttae  periormance  of  tbeservlce 
forSheritf  Prasler  In  which  be  was  engaged, 
and  after  be  so  returned  he  .did  nothing  to 
renew  tbe  lormer  dltficnlty  or  to  bring  on 
or  provoke  a  dlfflcnity  with  Williams,  then 
the  mere  fact  tbat  be  had  gone  to  hie 
hoase,  armed  himself,  and  returned  to  bis 
work,  would  not  deprive  him  of  the  right 
of  self-defense.*  (11)  "The court  charges 
the  Jury  that  while  the  law  reqnlres  tbat 
Albert  Perry  should  be  In  a  situation  of 
either  real  or  apparent  danger  to  life  or  of 
receiving  grievous  bodily  harm,  that  that 
danger  was  Imminent,  and  that  be  should 
be  reasonably  Justified  In  shooting,  yet 
the  law  only  requires  tbat  he  should  exer- 
cise his  reason, — should  act  as  a  reasona- 
ble man  would  have  acted  under  all  the 
circumstances;  and  If, under  those  circum- 
stances, a  reasonable  man  would  bave  be- 
lieved that  be  was  In  danger  of  losing  bis 
life  or  of  receiving  great  bodily  harm,  and 
that  such  danger  was  ttaen  Impending, 
and  said  Perry  did  so  believe,  and  was 
not  tbe  aggressor  In  the  difficulty,  and 
was  reasonably  free  from  fault,  then  he 
bad  a  right  to  defend  himself,  even  to  the 
taking  of  the  life  of  Lee  Williams. " 

Ir.  A. /lobAs,  for  appelant.  Wttltam  L. 
Martin,  Atty.  Gen.*  lor  the  State. 

STONH,  C.  J.  The  law  mast  and  does 
place  a  high  estimate  on  human  life,  and 
tbe  dmumstanoes  must  be  exceptional  to 
excuse  Its  being  taken  otherwieti  tfaan  in 

fiunlsbment  of  some  crime  wbicb  tbe  law 
tselt  has  made  capital.  Hence  It  Is  that 
when  life  has  been  taken,  not  In  obedience 
to  some  Judicial  sentence,  the  law  raises 
the  presumption  that  It  was  feloniously 
taken,  onleee  the  testimony  which  proves 
the  killing  proves  also  tbe  excuse  or  ex- 
tenuation. Hence  it  Is  that  when  a  homi- 
cide la  proved,  and  the  criminating  proof 
falls  to  disclose  the  excose  or  eztennatlon. 
tbe  laW'lmpnted.  felonious  gnllt  attaches, 
and  the  burden  Is  cast  on  the  defendant 
to  rebut  or  repel  such  Imputation.  Hence 
It  is  that  one  who  begins  or  provokes  a 
difficulty  cannot  invoke  the  doctrine  of 
self'detense,  unless  he  clearly  retires  from 
the  combat,  and  by  word  or  deed  mani- 
fests a  desire  and  intention  to  be  at  peace. 
Hence  It  Is  tbat  when  one  Is  menaced  or 
assailed,  not  In  his  own  dwelling,  be  must 
esca  pe  by  flight,  if  he  can  do  so  safely,  and 
without  Increasing  his  apparent  danger. 
Clements  v.  81  ate,  50  Ala.  117;  Roberts  v. 
State,  «8  Ala.  356;  Sylvester  v.  State,  71 
Ala.  17:  De  Arman  r.  State,  Id.  851;  Ex 

§arte  Warrick.  78  Ala.  STx  Wbarton  v. 
tate,Id.866:  Ex  parte Bruwn.«5Ala. 440; 
Bain  V.  State,  70  Ala.  4;  Ingram  v.  Stat«, 
67  Ala.  87;  Jones  v.  State,  70  Ala.  8;  Cary 
V.  State,  Id.  78.  The  defendant  and  tbe 
deceased  were  each  of  them  servants  In  the 
employment  ot  the  same  person,  the  sher- 
iff of  tbe  county.  Defendant  was  hostler. 
Aside  from  tbe  testimony  of  the  defendant 
himself  there  Is  a  want  of  clearness  of 
proof  as  to  tbe  origin  ol  tbe  qoarrsL  One 
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pbAM  ol  the  pruot  was  that  the  deceased 
first  Insolted  the  defendant  with  oppro- 
briouB  worda  and  with  threats;  that 
thereopon  he  (deceaaed)  went  Into  the 
sberfS's  office,  and  came  out  towards 
where  the  defendant  was,  having  In  his 
hand  the  sheriffs  pistol,  and  was  in  this 
condition  advancing  on  the  defendant, 
who  was  In  his  proper  place  in  front  of  the 
stable,  haroesBing  and  bitcbtnft  np  bis  em- 
ployer's faoTse;  that  he  advanced,  wltb 
pistol  In  hand,  near  to  the  defendant,  but 
on  the  opposite  side  of  the  horse,  and, 
while  pushing  the  burse's  head  aside,  the 
defendant  snatched  np  his  gun  and  fired, 
ktlllng  bim.  This  phase  of  the  testimony 
tends  to  show  that,  about  tbe  time  de- 
ceased went  after  the  pistol,  defendant 
went  a  short  distance  and  returned  with 
his  gun,  which,  at  the  suggestion  of  a  by- 
etander,  he  set  down  by  a  bufcgy,  and  re- 
turned to  tbe  service  of  bamesslng  the 
bnree;  and  that  he  was  thus  employed 
when  the  deceased  ap|iraacbed,  on  tbe  up- 
posite  side  of  the  horse.  This  phase  of  tbe 
testimony  leaves  it  a  question  for  tbe  Jury 
to  determine  wtaetb«r  tbe  deceased  first 
went  for  the  pistol  or  Indicated  such  In- 
tention, or  whether  defendant  first  went 
forbisgan.  The  testimony  was  that  de- 
censed  was  a  violent  and  dangerous  man. 
We  have  given  only  one  pliase  of  the  tes- 
timony. Other  testimony  gave  a  different 
version.  It  In  tbe  province  of  tfaejaryto 
determine  tbe  tacts.  Certain  Icfcal  prln* 
dpiea  become  Important,  If  tbe  foregoing 
phase  of  the  testimony  be  found  to  be  true. 
The  difllculty  talcing  place  In  an  open 
apace  In  front  of  the  stable,  that  place  was 
not  entitled  to  the  Immunities  and  legal 

grivllegeetbe  law  accords  to  tbe  actual  or 
uslness  residence.  It  was  the  duty  of  the 
defendant,  It  he  was  approached  in  a  dan- 
gerous and  threatening  manner,  to  retire 
and  escape  from  tbe  conflict.  If  he  could 
do  su  without  danger  to  himself.  If  by 
flight  he  would  apparently  Increase  the 
danger  to  his  own  life,  or  If,  by  tbe  at- 
tempt, he  wonld  apparently  leave  himself 
exposed  to  grievous  bodily  harm  from 
which  he  could  not  probably  escape  by 
flight,  and  it  he  was  free  from  fault  In 
bringing  on  the  difficulty,  then  he  could 
stand  his  ground  and  defend  himself,  even 
at  the  expense  of  his  assailant's  life.  The 
law  does  not  require  that  one  who  Is 
without  fault  sbaU  lose  his  own  life,  that 
he  may  thereby  spare  that  of  his  assail- 
ant, we  are  not  commanded  to  love  our 
neighbor  better  than  onraelves. 

There  are  other  aspects  of  this  question 
which  the  phase  of  the  testimony  we  are 
cimsldering  pt-esen  ts.  The  testimony  Is  un- 
disputed that  deceased  was  a  man  of  vio- 
lent and  dangerous  character.  Now,  while 
tbat  fact  did  not  of  Itself  Justify  tbe  taking 
ol  his  life,  or  even  palliate  the  otrense,  yet 
it  was  permissible  to  make  proof  of  it; 
and  such  proof  should  be  weighed  by  the 
Jury  in  determining  the  extent  of  danger, 
*f  nny,  to  which  defendant  was  exposed, 
and  his  means  and  opportunity  of  safe  es- 
cape therefrom  by  flight.  *A  demonstra- 
tion or  overt  act  ot  attack,  made  by  such 
a  one,  may  afford  much  stronger  evidence 
that  the  life  or  limb  of  the  penion  aasalled 
was  In  Immlnrat  peril  thnn  if  performed 


or  made  by  one  ol  an  opposite  ebaraetw 
or  disposition.  Hence  It  would  reason- 
ably Jniitify  u  resort  to  more  prompt  meas- 
ures ot  self-preservation."  Botierts  v. 
Stnte,  68  Ala.  15tt. 

The  testimony  tends  to  show  that  de- 
fendant was  In  his  proper  place  ot  busi- 
ness. He  had  a  right  to  be  there.  It  this 
testimony  be  true.  He  was  not  required 
to  leave  his  place  ot  business  upon  a  mere 
belief  or  apprehension,  or  even  threat, 
that  deceased  contemplated  doing  him 
grievous  bodily  harm;  and.  It  threatened 
by  words  or  boetlle  demonetratlon,  be  vio- 
lated DO  law  if  he  prepared  himself  for  de- 
fense, and  only  for  defense,  agalant  such 
threatened,  dangerous  attack.  HIh  duty 
to  leave  bis  employment  and  escape  by 
flight.  If  apparently  practicable,  wontd 
not  arise  In  such  conditions  on  mere  ap- 
prehension of  attack.  He  could  safely  pre 
pare,  and  await  developments.  II.  how- 
ever, when  approached  menacingly,  not 
being  within  his  dwelling,  there  wiis  ap- 
ptuently  reasonable  opportunity  tor  sate 
escape  by  flight,  then  It  would  beand  was 
bis  dDty  to  so  escape.  This.  t>ecauei:i  ol  tbe 
law's  imperative  command  that  human 
lite  shall  not  be  taken  unless  there  is  a 
present  necnsslty,  real  or  apparent,  to 
strike  In  defftnse  of  one's  own  lite.  All  these 
defensive  rlgtats,  however,  are  hinged  on 
the  condition  that  the  party  resorting  to 
them  must  be  free  from  lanlt  in  provoking 
or  bringing  on  the  difficulty.  Of  tbe 
charges  asked  by  defendant,  the  first  was 
abstract,  and  was  rightly  refused  on  that 
account.  Charges  2,  3,  4,  and  5  pretermit 
nil  inquiry  ot  defendant's  fault  in  bringing 
on  the  difficulty,  and  fur  this  reason  were 
faulty.  Charges  6  and  7  omit  all  inquiry 
of  reasonable  means  ol  escape  by  flight, 
and  tor  that  reason  were  rightly  refused. 
Charge  8  postulates,  as  a  fact,  that  dtfend- 
ant  did  no  act,  and  made  no  demonstra- 
tion of  an  Intention  to  use  tbe  gan,  until 
be  was  forced  to  by  the  act  of  tbedereased. 
One  phase  of  the  testimony  may  have  Jus- 
tified this,  but  tbe  whole  testimony,  taken 
together,  did  not.  Charge  S  ought  to 
have  been  given.  Charge  10  would  be 
faultless  If  tbe  words  **  alter  be  so  rv- 
tnrned*  were  omitted.  So,  If  the  word 
"reasonably"  bad  been  omitted  from  the 
latter  part  of  charge  11.  it  would  be  free 
from  error.   Reversed  and  remanded. 


AU.  135) 

Hooper  v.  Dora  Coal  Min.  Co. 
(Supreme  Court  of  Alabama.  Fab.  25,  1892:) 

ZhjDNOTION— JUBIBDIOTIOK— IbREFASABLI  IkJDBT. 

Where  a  bill  in  equtty  alleged  thst  de- 
fendant had  tbe  riftht  to  mine  coal  and  other 
minerals  tinder  complainant's  land:  that,  having 
almost  exhausted  such  subjacent  minerals,  it 
extended  ttie  opening  of  its  uiines  Into  adjaoeat, 
but  unoonneoted,  lands,  and  brongfat  the  coat 
ther^n  mined  to  the  surface  of  oompUdnsat's 
land,  to  be  there  loaded  and  tranapmed:  that 
it  deposited  on  his  land  noxious  refuse  and  foul 
water:  and  tbat  his  land  was  valuable  for  ag- 
rioaltural  and  graring  pnrpoBes,—it  entitled  coni- 
plainant  to  an  inimictlon. 

Appeal  from  cbanceiy  court.  Walker 
county. 

Bill  for  injunction  by  John  De  B.  Hooper 
agsdnat  tbe  Dora  Coal  Mining  Company. 
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From  ao  order  dtsmlsalnK  tbe  bill,  com- 
plaiuant  appeals.  Beveraed. 

John  J.  Moore  and  B.  K.  Collier,  for  ap- 
pellant. Coleman  A  Lowell,  tor  appelleo. 

Ci.oPTON,  J.  The  bill  alleges  that  Rom- 
plahiant  Is  the  owner  of  tbe  land  therein 
deecrlhed,  "except  alt  tbe  coal  and  other 
minerals  in,  under,  and  npon  said  lands, 
and  also  exrept  all  timber  and  waternpun 
same,  necessary  tor  tbe  development, 
working,  and  mining  of  said  coal  and 
other  minerals,  and  tbe  pmparallon  of 
the  same  for  market,  and  the  removal  of 
the  same;  also  the  right  of  way,  and  the 
right  to  balld  roads  of  any  description 
over  the  same,  necessary  for  the  conven- 
ient transportation  of  said  coal  and  other 
minerals  from  said  coat  lands,  and  the 
conveying  and  transporting  to  and  from 
said  landB  all  materials  and  implements 
that  may  be  of  use  In  the  mining  and  re- 
moval of  said  coal  and  other  minerals,  or 
Id  the  preparation  ot  tbe  same  for  mar- 
ket." It  farther  alleges  that  defendant 
has  opened  a  mine  on  the  land,  and  erect- 
ed thereon  a  tramway,  bridges,  trestles, 
welgh-hoases,  blacksmith  shops,  and  oth- 
er bnlldlngs  and  worke  used  for  mining 
coal;  that  tbe  company  has  ceased  to 
mine  tbe  coal  lying  beneath  tbe  surface  of 
tbe  land  to  any  appreciable  extent,  and 
has  extended  tbe  openings  of  the  mines  to 
adjacent  lands,  from  which  large  quanti- 
ties of  eool  are  mined,  osing  the  plant 
npon  complainant's  land  to  load  and 
transport  such  coal,  not  loading  and 
transporting  coal  mined  heueath  thesur* 
face  ot  complainant's  land.  The  bill  fur- 
ther avers  that  tbe  land  ol  complainant  Is 
very  valuable  for  agricultural  and  gras- 
Ibg  purposes ;  and  that  defendant,  -Its 
agents  or  employes,  dump  vast  quantities 
of  slate  and  other  obnoxious  refuse,  taken 
from  the  mines  on  the  adjacent  lands, 
onto  the  agricultural  aud  gracing  lands  of 
complainant.  They  also  permit  vast 
quantities  of  foul  water  to  accumulate  In 
the  mines  of  the  adjacent  lands,  which,  by 
means  of  machinery,  Is  ejected  npon  tbe 
surface  of  complainant's  lands.  Tbe  bill, 
which  Is  filed  oy  appellant,  seeks  to  re- 
strain appellee  from  using  complainant's 
land  tor  the  purpose  of  loading  and  carry- 
ing away  cual  mined  on  such  adjacent 
laudB :  also  from  dumping  onto  complain- 
ant's land  slate,  refuse  water,  and  other 
substances  and  fluids  taken  therefrom. 
Tbe  court  overruled  all  tbe  grounds  ot 
demurrer  to  tbe  bill,  except  tbe  second, 
wblcta  la  to  tbe  effect  that  complainant 
has  an  adequate  remedy  at  law. 

It  will  be  observed  that  the  case  made 
by  the  bill  Is  of  a  mixed  character,— one 
where  the  surface  Is  used  for  the  purpose 
of  mining  the  subjacent  minerals  to  a 
small  extent,  and  where  It  Is  used  for  tbe 
purpose  of  working  mines  on  lands  lying 
adjacent  to  a  mnch  greater  extent.  The 
bill  does  not  inform  us  whether  tbe  right 
ot  defendant  to  mine  Is  by  reservationln  a 
deed  to  the  surface,  or  by  a  grant  of  the 
minerals;  the  grantor  reserving  to  himHelf 
tbe  surface.  But  this  Is  Immaterial;  tbe 
relative  rights  and  duties  of  tbe  parties 
are  tbe  same.  It  Is  well  settled  that 
where  one  penon  Is  tbe  owner  of  tbe  anr- 
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face,  and  another  of  tbe  subjacent  miner- 
als, tbe  surface  Is  servient  to  tbe  mining 
right  as  to  the  occupation  and  une  ot  so 
much  as  may  be  reasonably  necessary  tor 
the  beneficial  and  profitable  working  of 
the  mines.  A  reservation  or  grant  of  the 
minerals,  severed  from  the  ownership  ot 
the  surface,  carries  with  It  the  rlglit  to 
penetrate  through  tbe  aurfuce  to  the  mln> 
erale  for  theparpose  ot  mining  and  remov- 
ing tbem.  This  Includes  tbeadoptlon  and 
use  of  such  machinery,  methods,  appli- 
ances, and  Instrumentalities  as  may  be  rea- 
sonably necessary  and  are  ordinarily  used 
In  such  basiness;  and.  It  may  be,  fur  the 
storage  of  the  minerals  In  the  flrstmarket- 
able  state  until  they  can  be  transported 
with  due  diligence.  Williams  v.  Gibson, 
84  Ala.  228,  4  South.  Bep.  850.  These  Inci- 
dental rights  must  be  exercised  with  due 
regard  to  the  rights  of  the  surface  owner^ 
without  Injury  to  the  right  of  support  tor 
the  sui-face,  aud  without  any  permanent 
damage  thereto,  not  necessary  for  the 
proper  aud  beneSelal  enjoyment  of  ibe 
right  to  mine.  It  baa  been  said:  "The 
Incidental  power  would  warrant  nothing 
beyond  what  Is  strictly  neeniBary  for  the 
convenient  woi^lng  of  the  coal.  It  would 
allow  no  use  of  the  surface;  no  deposit 
npon  It  to  a  greater  extent  or  for  a  longer 
duration  than  should  be  neceeeary;  no 
attendance  upon  the  land  of  unnecessary 
persons.**  Cardigan  v.  Armltage,  2  Barn, 
ft  C.  197.  Possibly,  under  our  rulings,  tbe 
adverb '*8trlctly"  confines  the  use  of  the 
easement  within  too  narrow  limits.  "  Rea- 
sonably necessary"  Is  tbe  language  of  this 
court,  and  we  prefer  to  make  no  change 
In  a  rale  which  we  cunsMer  so  couaervu. 
tlve.  Williams  v.  Gibson.  84  Ala.  22N,  232, 
4  South.  Rep.  8S0.  It  does  not  allow  de< 
fendant  to  use  tbe  sorface  for  tbe  deposit 
of  slate  or  other  refuse  matter  taken  even 
from  tbe  mines  underneath.  Marvin  v. 
Mining  Co..  65  N.  T.  638.  Tbe  right  to  use 
the  surface.  Implied  from  the  reservation 
or  grant,  arises  from  and  ceases  with  the 
necessity  of  the  case.  When  all  the  sub. 
Jacent  ore  Is  dug  and  removed,  and  tlie 
mine  exhausted,  there  no  longer  exists 
any  necessity  tor  the  use  of  tbe  surface. 
Without  an  express  renervatlon  or  grant, 
the  right  to  use  the  plant  erected  <m  tbe 
snrface  of  complainant's  Innd  tor  theluad. 
Ing  and  transporting  of  coal  mined  on  ad- 
jacent lands  does  not  exist.  Midgely  v. 
Richardson,  14  Mees.  &  W.  695.  As  regards 
tbe  dumping  of  slate  and  other  obnoxious 
sabstances  and  ejecting  foul  water  on 
complainant's  land,  the  liability  ot  defend- 
ant Is  the  same  as  thatol  a  party  who  oc- 
catiions  Injury  to  land  unconnected  with 
the  land  In  which  the  mines  are  worked; 
the  same  as  If  be  were  not  owner  ot  the 
minerals  on  complainant's  land. 

Tbe  grounds  of  demurrer,  raising  tbe 
question  as  to  the  right  of  defendant  to 
use  complainant's  land  tor  loading  and 
transporting  coal  mined  on  other  lands, 
and  for  the  deposit  of  refuse  substances, 
whether  taken  from  tbe  subjacent  mines 
or  others,  having  been  overruled,  the  di- 
rect and  sole  question  Is  whether,  on  the 
facts  averred  In  the  bill,  an  Injunction  will 
He  to  prevent  anch  Injarles.  Tbe  forego- 
ing prlnclplea  have  been  ate  tad  as  aiding 
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Its  rletermiDatlon.  Under  the  avermenta 
or  Ctie  bill,  dnmpiDS  the  slate  and  utber 
sabstances  on  cumplainant's  land  )b 
clearly  a  trespass.  Aa  a  general  rule,  an 
Injunction  will  not  be  awarded,  lo  the  ab- 
Kcnce  of  special  clrenmstancee,  to  restrain 
thecommiBBlon  orrepetltlon  of  a  trespass, 
when  an  action  at  law  for  the  recovery  of 
damages  affords  an  adequate  mmedy. 
Bat  the  Jurisdiction  Is  well  established 
M'hen,  from  the  peculiar  natareornaeuf 
the  property*  or  the  probability  of  a  mal- 
tlpllclty  of  ealta  arising  from  the  frequent 
and  continued  repetition  of  the  trespass, 
the  Injury  cannot  be  adequately  compen- 
sated by  an  action  for  damages.  It  is 
difficult  to  define  with  any  degree  of  deQ- 
nlteness  what '  will  conatltate  such  irrep- 
arable Injury  as  to  warrant  the  Inter- 
position of  the  extraordinary,  butconserr- 
attre,  remedy  of  injanctlon.  The  general 
rale  Is  that  when  the  treapaae  Is  of  a  tem- 
porary nature,  or  uf  such  character  and 
effect  as  may  be  readily  compensated  In 
damages,  the  trespaaaer  being  solvent, 
equity  will  not  depart  from  tbo  settled 
rule  to  leave  the  aggrieved  party  to  his 
remedy  at  law.  Afl  to  the  jarladlcttun 
of  equity  In  anch  eases,  there  Is  a  well- 
recognized  distinction  between  InJnricB 
temporary  and  fugitive  In  their  nature 
and  injuries  permanent,  continuous,  and 
of  frequent  occurrence.  The  former  may 
be  readily  redressed  at  law;  but  when  the 
Injuries  are  of  the  latter  character,  though 
there  may  be  a  remedy  at  law.  It  Isob- 
Tlonsly  luadeqnate.  When  the  trespasses 
committed  orthreatened  areof  acharacter 
which  destroy  the  substance  of  the  Inher- 
itance, or  ruin  the  estate,  or  permanently 
Impair  Its  future  use  and  enjoyment  in  the 
manner  in  which  the  owner  has  been  ac- 
customed to  use  and  enjoy  It,  pecuniary 
compensation  Is  Inadequate,  and  equita- 
ble interference  demanded.  Mayor  r. 
Oroshon.  30  Md.  486;  Fchelkamp  v.  Schra- 
der,  45  Mo.  505:  NInlnger  v.  Norwood,  72 
Ala.  277.  In  Uubbs  t.  Canal  Co.,  66  Gal. 
161,  4  Pac.  Rep,  1147,  it  was  held  an  un- 
lawful act  for  a  company  engaged  in  min- 
ing to  so  work  and  use  the  mine  as  either 
directly  or  indirectly  to  cover  the  land  of 
another  with  the  sand,  gravel,  and  debrta 
from  such  mines,  thereby  rendering  It  vaN 
uelesB  tor  agricultural  purposes,  and  that 
such  acts  will  be  restrained  by  Injunction. 
It  Is  true,  the  averments  of  the  bill  are 
general,  and  might  have  been  more  defi- 
nite and  precise  aa  to  the  extent  of  the  In- 
Jury,  present  and  prospective;  but  they 
ere  sufficient  to  make  a  case  of  Irrepa- 
rable injury,  within  the  meaning  of  that 
term,  as  understood  and  employed  In 
equity  Jurisprudence.  Defendant,  having 
become  posBessed  in  a  lawful  way  of  a  lo- 
cation on  the  surface  of  complaluant's 
land,  and  having  nearly  exhausted  the 
subjacent  coal,  extended  the  opening  of 
Ita  mines  Into  adjacent,  but  unconnected, 
lands;  brings  the  coal  therein  mined  to 
the  sariace  of  complainant's  land,  to  be 
there  loaded  and  transported;  and  depos- 
its on  fala  land  noxious  refuse  substancea 
and  foul  water.  The  frequent  and  contin- 
uous deposit  of  vast  quantities  of  slate  on 
lands  valuable  and  used  for  agricultural 
and  grating  purposes,  and  the  emptying 
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of  foul  or  flltby  water  thereon,  pumped 
from  mines,  where  suffered  to  accuniutate, 
certainly  deteriorates  its  value  and  use- 
fulness tor  such  purposes,  and  permanently 
injures  its  future  nae  and  imjoyment,  pro- 
ducing Irreparable  Injury,  to  redress  wnlcb 

ecunlary   compensation  Is  inadequate. 

ulllvan  V.  Rabb,  86  Ala.  433,  5  South. 
Rep.  746;  Ogletree  v.  McQuaggs,  67  Ala. 
5S6.  The  case  made  by  the  bill  comes 
within  the  rule  stated  above,  and  the  de- 
murrer should  have  been  orerraled. 

Bereraed  and  remanded. 


(M  Ala.  286) 

Kyi*b  v.  McKbncik. 

d^uprame  Count  ttfMabama.  Fek  SB,  I6gs.) 

CoxsTSUonov  or  Disd— Dmhibsai.  or  Csoss-Buxi 
— Amroifsirr. 

1.  A  deed,  after  reciting  that  the  Kranton 
"grant,  bargain,  mU,  and  convey"  certain  lands 
designated  accordlDg  to  a  govenimeDt  aarver, 
and  tbat  they  "oonvey  byquitdalm  only"  oertain 
otber  lands  designated  In  the  same  way,  oon- 
olnded  with  tbe  following  claaae:  "The  inten- 
tion of  the  grantors  In  thi^  deed  is  to  convey  to 
K.  all  their  right,  title,  claim,  and  Interest  in 
and  to  tbe  lands  lieretofore  oelongiDg  to  G., 
and  lying  In  said  seotions  IB.  16,  1^  1«,  81. 
Bbonla  the  desoription  above  be  incnrreot,  tbe 
grantors  will,  at  any  time  when  called  on,  cor- 
rect the  same. "  Held,  that  the  clause  limited 
the  conveyance  to  such  lands  io  tbe  seotions 
mentioned  as  had  formerly  belonged  to  O.,  and 
that  the  warranty  did  not  extend  to  lands  whicb, 
though  particularly  described  In  tbe  deed,  bad 
never  bslonged  to  Q. 

a.  It  is  error  to  dismiss  a  oroaa-biU  on  de- 
murrer in  vacation  without  affording  an  oppor- 
tunity to  amend. 

Appeal  from  chancery  court,  Etowab 
county;  S.  K.  McSpaddsn,  Chancellor. 

Bill  by  F.  E.  McEenile  against  B.  B. 
Kyle  to  enforce  a  vendor's  lien.  Defend- 
ant filed  a  cros8*bJ]l,  to  which  plaintiff 
demurred.  Defendant's  motion  to  dis- 
miss the  original  bill  was  overruled,  and 

glBlntiff's  motion  to  dismiss  tbe  crose- 
111.  and  tal8  demurrer  to  the  croas-blll, 
were  sustained.  Defendant  appeals.  Re- 
versed. 

W.  H.  DenaoB,  for  appellant.  Dortcb  A 
Martin,  for  appellee. 

Walkicb.  J.  Tbe  original  bill  was  filed 
lor  tbe  enforcement  of  a  vendor's  lien  for 
an  unpaid  balance  of  purchase  money  on 
a  sale  of  laud  by  tbe  complainant  to  the 
defendant.  Tbe  defendant  made  his  an- 
swer also  a  cross  bill,  and  charged  therein 
that  the  vendor  had  no  title  to  a  con- 
siderable part  of  tbe  land  dcKcribed  Id  hia 
deed;  tbat  In  cousequenc*^  of  this  the  de- 
fendant acquired  by  the  conveyance  lesa 
land  by  several  hundred  acres  than  be 
supposed  be  was  gettlug  by  the  purchase; 
and  he  claimed  tbat  he  was  entitled  to  an 
abatement  of  tbe  purchase  money  because 
of  the  alleged  deficiency  In  the  quantity  of 
tbe  land.  The  decree  was  on  a  motion  tu 
dismiss  tbe  original  bill  aa  amended  for 
want  of  equity,  on  a  similar  motion  as  to 
tbe  cross-bill,  and  on  demurrers  thereto. 

The  construction  of  the  deed  above 
referred  to  Is  the  principal  question  In  tbe 
case.  That  deed  was  executed  by  the 
complainant  and  his  wife.  They  "grant, 
bargain,  sell,  and  convey"  certain  lands- 
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which  are  deatsnated  according  to  the 
goTernment  survey.  They  "convey  by 
qaltelaltn  only*  certain  other  lands 
which  are  dealgnated  In  the  same  way. 
Thus  tar  the  deed  toUowe  the  ordinary 
forme  ul  eocb  conveyances.  It  con- 
elodf>8,  however,  with  tbla  clanse:  "The 
Intention  of  tbejErantors  In  this  Meed  Is  to 
convey  to  said  K.  B.  Kyle  all  their  right, 
title.  Interest,  and  claim  In  and  to  the 
lands  heretorore  belonging  to  Thomas 
Garrett,  now  deceased,  and  lying  Id  said 
sections  18. 16, 18, 19,  21.  Shonld  the  de- 
scription above  be  incorrect,  the  grantors 
will,  at  any  time  when  called  on,  correct 
the  same. "  In  the  original  bill  as  amend- 
ed  all  the  lands  In  the  sections  mentioned 
which  formerly  belonged  to  Thomas 
Garrett,  now  deceased,  are  particularly 
designated,  tt  appears  from  the  aver- 
ments on  this  subject  that  all  those  lands 
were  properly  described  in  the  deed.  It 
also  appears  that  other  lands  are  de- 
scribed In  the  deed  which  never  belonged 
to  Thomas  Garrett.  The  respondent  In 
his  cross  bill  alleges.  In  substance,  that 
nnder  the  contract  of  sale  be  was  to  pay 
the  complainant  $3,600  for  all  the  land 
mentioned  and  described  in  theaeed;  that 
he  would  not  have  made  the  purchase  had 
he  not  believed  that  he  would  get  title  to 
and  possession  of  tbe  land  as  particularly 
described;  that  1,036  acres  were  em- 
braced In  that  description,  while  the  deed 
really  conveyed  only  760  acres,  as  the 
complainant  had  no  title  to  some  of  tbe 
lands  described  in  the  deed,  and  as  tliere 
were  dooble  descriptions  of  several  of  tbe 
parcels;  and  that  the  difference  In  value 
between  the  quantity  of  land  included  In 
the  description  and  tbe  quantity  actually 
acqnlred  by  the  respondent  andertbe  deed 
was  $1,^.  There  18»  however,  no  all^a* 
tlon  that  the  complainant  made  any  rep- 
resentation as  to  the  number  of  acres 
sold,  or  that  the  land  was  bought  by  the 
acre,  or  that  Thomas  Garrett,  deceased, 
had  owned  any  lands  In  the  sections 
named  In  the  deed  which  were  not  In- 
clnded  In  the  description  therein,  or  that 
there  was  a  failure  or  defect  of  title  as  to 
any  of  tbe  lands  formerly  owned  by 
Thomas  Garrett.  The  contention  of  the 
respondent  is  that  he  Is  entitled  in  any 
event  to  the  land  particularly  described 
according  to  the  government  survey,  and 
to  the  number  of  acres  called  for  by  such 
description.  The  terms  <rf  the  deed  do  not 
support  this  contention.  It  Istrnethat 
the  words  "grant,"  "bargain,"  "sell,*  or 
either  of  them,  as  used  In  tbe  deed,  must 
he  construed,  unless  It  otherwise  clearly 
appears  from  the  conveyance,  an  express 
covenant  that  tbe  grantor  was  seised  of 
an  indefeasible  estate  In  tee-simple  In  the 
lands  to  which  they  refer.  Code.  S  1839; 
Swann  v.  Gaston,  87  Ala.  S69,  6  8onth. 
Rep.  886.  Bat  thpse  words  must  be  con- 
strued in  connection  with  the  other  Ian- 
gunge  used  in  the  deed,  so  as  to  give  effect 
to  the  Intention  of  tbe  parties  as  expressed 
In  the  instmment.  Derrick  v.  Brown,  66 
Ala.  162.  If  It  clearly  appears  from  tbe 
deed,  taken  as  a  whole,  that  the  words  of 
■eonreyance  and  Warranty  were  Intended 
to  apply  only  to  anch  lands  'as  bad 


formerly  belonged  to  Thomas  Garrett, 
then  the  statutory  warranty  Is  not  to  be 
arbitrarily  Implied  as  covering  lands 
which  never  belonged  tu  Thomas  Garrett. 
The  clause  of  the  deed  last  above  quoted 
Is  decisive  of  the  meaning  of  the  lustra* 
ment.  It  Is  plain  that  the  particular 
description  according  to  the  government 
survey  Is  controlled  by  tbe  express  pro- 
vision to  the  effect  that  only  such  lands  in 
the  sections  named  as  bad  formerly  be- 
longed to  Garrett  were  Intended  to  be 
conveyed.  Tbe  warranty  Is  not  to  be 
stretched  to  cover  lands  which  the  deed 
Itself  shows  were  not  intended  to  be  In- 
cluded therein.  Tbe  Intention  of  the 
grantors  to  convey  only  their  right,  title, 
Interest,  and  claim  In  and  to  the  lands 
theretofore  belonging  to  Thomas  Garrett, 
now  deceased,  and  lying  In  sections  13, 16, 
IS,  19,  and  21,  Is  clearly  expressed.  The 
provision  for  such  corrections  as  might  be 
necessary  to  Include  snch  lands  In  the  sec- 
tions named  which  bad  formerly  belonged 
to  Thomas  Garrett  shows  that  the  par- 
ties apprehended  that  the  land  might  be 
Incorrectly  described  in  tbe  deed,  and  that 
they  did  not  intend  that  tbe  particular 
description  contained  in  the  deed  should 
control  in  determining  what  lands  were 
covered  by  tbe  purchase.  It  any  of  the 
Garrett  lands  In  either  of  the  sections 
named  had  been  omitted  from  the  deed,  tt 
cannot  be  denied  that  It  wonld  have  been 
the  duty  of  the  grantors  to  correct  their 
conveyance  so  as  to  make  It  Include  tbe 
omitted  lands.  It  there  bad  been  such 
omission,  could  the  grantee  have  claimed 
that  the  particular  description  contained 
in  the  deed  should  be  treated  as  conclu- 
sively correct  for  the  purpose  of  binding 
the  grantor  to  convey  tbe  lands  covered 
thereby,  but  as  subject  to  correction  for 
the  purpose  ot  adding  other  lands  intend- 
ed to  be  conveyed,— that  the  provision 
should  operate  only  against  the  grantors, 
and  not  for  their  protection  in  any 
event?  Clearly  not.  Tbe  obvious  effect 
of  the  cUhuse  referred  to  is  to  limit  the 
operation  of  the  conveyance  to  such  lands 
in  the  five  sections  mentioned  as  had  for- 
merly belonged  to  Thomas  Garrett.  Tbe 
warranty  does  not  extend  to  lands  which, 
though  particularly  described,  had  never 
belonged  to  tbe  person  named  as  former 
owner.  The  grantee  Is  entitled  to  claim 
nothing  more,  under  tbe  deed,  It  all  the 
lands  in  the  sections  mentioned  which  bad 
formerly  belonged  to  Thomas  Garrett 
were  Included  In  tbe  deed  by  proper  de- 
scriptions. Tbe  cross-bill  does  not  show 
that  any  of  those  lands  were  omitted  from 
tbe  description  In  the  deed,  or  that  the 
title  to  any  portion  thereof  has  failed  or 
is  detective.  The  cross -complainant  did 
not  .aver  facts  entitling  him  to  any  equi- 
table relief.  Tbe  chancellor  was  correct 
In  so  holding. 

It  cannot  be  afllrmed,  however,  that  the 
cross-bill  could  not  be  so  amended  as  to 
disclose  a  case  entitling  the  complainant 
therein  to  equitable  relief.  It  was  error 
to  dismiss  it  In  vacation  without  afford- 
ing an  opportonlty  to  amend.  8  Brick. 
Dig.  p.  879»  8  197.  For  this  error  the  decree 
mustbere^rsed.  Beversed  and  remanded. 
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Wellb  t.  Static. 

{Supreme  Court  of  Alabama.  Fob.  86, 1889.) 

Belbctior  or  Obaho  ard  Pbtit  Jubobs— Ubbt- 
INO  OF  CoHHiasiomBs. 

1.  Code,  TOl.  8,  S  4^  p.  183,  prorldfiiK  that 
the  Jtiry  commissioners  of  a  count;  sbali  meet  at 
a  certain  time,  and  proceed  to  draw  for  the  en- 
sning  year  the  regaisite  number  of  persons  to 
serve  as  grand  Jarors,  and  then  in  like  manner 
the  requisite  number  to  serve  as  petit  Jurors, 
does  noti  allow  the  whole  number  to  be  drawn 
at  one  time,  axid  the  seleotlon  of  grand  jurors  to 
be  made  from  this  nomber,  bat  the  grand  Jurors 
must  be  drawn  first. 

2.  Code,  voI.S,  S  8,  p.  182,  providing  that  the 
jury  commissioners  of  a  county  shall  meet  at  a 
certain  time  for  the  purpose  of  drawing  jarora 
for  the  ensuing  year,  and  that  "if,  for  anv  reason, 
a  meeting  is  not  held  at  the  time  appointed, "  a 
meeting  wall  be  held  as  soon  tliereaiter  as  i^ao- 
ticable,  does  not  authorize  a  subseQUNit  meeting 
merely  for  the  purpose  of  correcting  errors  or 
mistakes  that  may  hare  been  made  In  drawing 
at  the  regular  meeting. 

Appeal  from  circuit  coart,  Hale  coaaty ; 
John  Moosi:,  Jodge. 

Indictment  asalnst  Major  Wellfl  for  mur- 
der. From  an  order  overrnling  defend* 
aut'a  motion  to  quash  a  special  venire, 
defendaut  appeals.  Reversed. 

Phares  ColetnAO  and  Charles  E.  Waller, 
for  appellant.  Wm,  L.  JUartio,  Atty.Ueu., 
for  tbe  State. 

Stone,  G.  J.  Tbe  trial  In  tfaU  ease  was 
had  at  the  fall  term  of  the  conrt  In  1891. 

The  venire  of  jurors  summoned  for  the 
week  set  for  the  trial  was  served  on  the 
defendant,  as  part  of  the  venire  from 
which  thejury  waste  be,  and  was,  selected, 
]n  this  order  and  service  the  statute  was 
strictly  cQuIornied  to.  Code  1886,  vol.  2, 
p.  134,  $§  lU  and  11  In  note.  Before  enter- 
ing upon  tbe  trial,  the  defendant  moved 
to  quash  that  part  of  the  ventre  which 
consisted  of  tbe  lurors  drawn  and  sum- 
moned for  the  week,  on  the  following 
grounds,  which  were  shown  by  tbe  testi- 
mony to  be  tbe  facts  of  the  case:  Tbe 
board  of  jury  commissioners  of  the  coun- 
ty bad  held  their  meeting  at  the  proper 
place,  and  at  the  proper  time,  viz.,  "on  the 
next  day  after  adjournment  of  the  last 
re(?u1ar  term  of  the  court  of  commission- 
ers. In  the  year  1890.  -  At  that  session  the 
commissioners  bad  drawn  grand  and 
petit  jurors  to  serve  for  the  several  courts 
to  be  held  in  1891.  At  such  drawing,  the 
commlsslonei-e  did  not  pursue  statutory 
directloDB.  They  did  not  flmt  draw  tbe 
reqnlBlte  number  of  names  to  serve  as 
grand  Jurors,  and  then.  In  like  manner, 
proceed  to  draw  the  requisite  number  of 
pereons  to  serve  as  petit  Jurors.  Jury  St. 
§  4,  p.  132,  Code,  vol.  2.  They  drew  a  sufll- 
clettt  number  of  names  to  serve  In  both 
capacities  of  grand  and  petit  Jurors,  and 
then  from  this  whole  Dumber  selected  a 
list  to  serve  on  the  grand  Jury,  leaving  tbe 
residue  to  perform  the  petit  service;  aud 
the  persons  thus  drawn  and  selected  con- 
stituted the  several  venires  of  Jurors  to 
serve  during  the  year  1891.  lu  this  the 
jury  commission  mistook  the  statute, 
and  tbelr  duty  under  It,  and,  on  motion 
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properly  made,  it  would  have  been  the 
duty  of  tbe  trial  court  to  sodeclare.  Mur- 
phy V.  State,  8fl  Ala.  46,  fi  South.  Rep.  432. 
The  legal  remit  of  this  Is  that  tbe  county 
of  Hale  was  without  petit  Jurors  to  serve 
during  tbe  year  1S91,  who  bad  been  drawn 
in  the  manner  prescribed  by  tbe  statute. 

There  being,  then,  no  legally  drawn 
Juries  to  serve  at  the  several  terms  of  tbe 
court.  In  what  manner  was  tbe  error  or 
omission  to  be  remedied?  This  luuat  be 
answered  by  the  statutea  themselves. 
The  act  of  1887  (Code,  vol.  2,  p.  132,  in 
notes,)  repeals  all  former  statutes  on  tbe 
subject  which  conflicted  with  Its  provis- 
ions. We  bareeeen  that  the  time  of  draw- 
ing juries  for  the  next  ensuing  year  Is  di- 
rected to  take  place  "  on  tbe  next  day  after 
adjQornment  of  tbe  last  regular  term  ot 
the  court  of  county  commlssluners  *  *  * 
held  In  each  year.^  Section  2.  It  fa  far- 
ther provldra  lu  tbe  same  section  that 
"if,  for  any  reason,  a  meeting  of  the  board 
of  Jury  commlssluners  Is  not  held  at  tbe 
time  appointed  for  such  meeting,  a  meet- 
ing shall  be  held  on  a  call  of  the  president 
of  tbe  board  as  soon  after  tbe  time  ap- 
pointed lor  such  meeting  aa  practicable. " 
We  have  now  stated  an  the  provisions 
found  In  tbe  act  of  1887  bearing  on  tbe 
question  we  have  In  hand.  It  will  be 
obser\'ed  that  this  case  does  not  fall  with- 
in that  provlBloo  ot  the  statute  which 
declares  that  "It,  for  any  reason,  a  meet- 
ing of  the  board  of  Jury  Gommlflsloners  la 
not  held  at  the  time  appointed  for  such 
mtjetlng,  a  meeting  shall  be  held  on  the 
call  of  tbe  president  of  the  board  as  soon 
after  the  time  appointed  for  such  meeting 
as  practicable."  There  was  In  this  case 
no  failure  ot  a  meeting  of  tbe  board  of 
Jury  commissioners  at  the  time  appoint- 
ed by  tbe  statute.  They  did  meet,  and 
they  did  act.  The  error  they  fell  Into 
was  tbat  In  tbelr  action  they  did  not  l'ou- 
form  to  the  law.  They  drew  tbe  requisite 
number  of  Jurors,  but  they  did  not  draw 
them  as  tbe  state  commanded  they  should 
be  drawn.  The  act  of  1887  makes  no  pro- 
vision tor  such  a  case  as  this.  It  contains 
no  clause  authorizing  the  reassembling  of 
tbe  board  of  jury  cumralasloners,  at  any 
subHequent  time,  for  the  purpose  ot  cor- 
recting errors  or  mistakes  that  may  have 
been  committed  at  the  law-appointed 
meeting.  And  we  have  no  authority  for 
going  beyond  the  provisions  of  the  stat- 
ute, even  though  In  doing  so  we  may  ap- 
pear to  bave  done  tbe  defendant  no  actual 
Injury.  We  must  observe  and  enforce  the 
law  as  It  Is  written.  There  was  no  au- 
thority for  the  action  taken  by  thejury 
commission  at  Its  called  meeting  In  June. 
It  would  seem  that,  when  a  court  ot  orig- 
inal Jurisdiction  finds  Itself  without  Juries 
legally  drawn,  and  for  that  reason 
quashes  the  ven/res.  It  must,  as  the  stat- 
ute now  stands,  supply  the  omission,  un- 
der section  4327  ot  the  Code  of  1886.  Pos- 
sibly this  subject  needs  legislative  atten- 
tion. For  not  qaasblng  the  vnntre  of 
petit  jurors  drawn  and  summoned  (or  the 
week  In  which  d^eudant  was  tried,  tbe 
circuit  court  erred,  itavraaed  and  »- 
manded. 
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(96  Ala.  17) 

Jaocbon  v.  Statb. 

(Supreme  Court  of  Alabamia.   Feb.  86, 1893.) 

Criminal  Law— Elbctiox  between  Otvbksbs. 
Defendant  was  indicted  for  the  aalawfal 
killing  of  a  ball,  and  one  of  the  witnesses  tes- 
tified, on  examlDBtlon  by  tiie  state,  that  he  saw 
the  defendant,  on  a  certain  Friday,  shoot  the 
bull  with  a  double-barrel  shotcnm.  Zield.  that 
the  prosecutor  was  not  compellea  to  elect  to  pros- 
ecute Tor  the  shooting  at  that  particnlar  umo, 
but  coold  prove,  by  the  same  witness,  a  shootiog 
on  the  following  Monday. 

Appeal  from  ctrcalt  court,  Lauderdale 
coQDty ;  H.  C.  Spe&ke,  .lodge. 

Od  the  trial  ol  Blcbard  Jackson  UDder 
an  Indictment  tor  the  unlawfol  killing  of  a 
bull,  one  Jobn  Holland,  a  witness  for  tbe 
state,  testified  "that  on  Friday,  In  the 
muntfa  uf  November,  1890,  about  9  o'clock 
In  the  morning,  on  the  premises  of  Aleck 
Jackson,  In  Lauderdale  county,  Alabama. 
In  the  cotton  patch  of  witness,  he  saw  the 
defendant  shoot  the  bull  with  a  donble- 
barrel  ebutgun;  that  witness  was  aboat 
60  yards  distant  from  him  when  the 
shot  was  fired;  that  tbe  ddendant  was 
a  lew  steps  from  the  bull;  that  witness 
saw  tbe  ball  'draw  ap*  when  shot  by 
the  defendant."  The  bill  of  exceptions 
then  recites  as  follows:  "This  was  tbe 
first  witness  and  the  first  testimony 
offered.  Defendant  did  not  cross-examine 
witness.  Tbe  prosecuting  attorney  then 
asked  the  witness  it  he  bad  ever  seen  any 
other  Injury  Inflicted  on  the  bull  by  the  de- 
fendant at  any  other  time.  To  this  ques- 
tion the  defendant  objected,  on  tbe  ground 
that  the  state  had  elected  to  prosecute 
for  tbe  Injury  on  Friday;  but  the  court 
overruled  his  objection,  and  tbe  defendant 
then  and  tliere,  in  open  conrt,  duly  ex- 
cepted. The  witness  then  testified  that, 
CD  Monday  following  said  Friday,  he  saw 
the  defendant  shoot  the  said  bull  In  the 
cotton  patch  of  defendant's  wife.  In  Lau- 
derdale county,  Alabama.  Tbe  court  of 
its  own  motion  having  required  the  state 
to  elect  for  which  shooting  and  injury  It 
would  prosecute,  the  state's  attorney 
elected  to  proiiecnte  for  tbe  shooting  and 
Iniary  on  Munday,  and  tbe  evidence  of  the 
shooting  on  Friday  was  excluded.  The 
witness  then  described  the  injury  to  the 
bull,  and  testified  that  the  shooting  took 
place  about  9  o'clock  In  the  morning,  and 
was  done  with  a  shotgun.  The  defendant 
moved  the  court  to  exclude  all  tbe  evi- 
dence of  the  witness  in  relation  to  the 
shooting  on  Monday,  on  tbe  ground  that 
the  defendant  was  only  indlpted  for  one 
offense,  and  the  state,  having  made  proof 
of  the  shooting  on  Friday,  as  hereinbe- 
fore stated,  bad  elected  to  prosfcute  tor 
that  shooting  and  injury,  and  could  not 
prove  another  injury  committed  at  an- 
other time  and  place.  Bat  the  court  over- 
ruled the  motion,  and  the  ddeudant,  bav- 
lug  been  tried  and  convicted  fortbeBhoot> 
tng  on  Monday,  appeals.  Affirmed. 

Simpson  Jt  Jones,  tor  appellant.  Wm, 
h.  Murtin,  Atty.  Gen.,  for  tbe  State. 

P£R  Curiam.  The  defendant  In  this 
ease  was  indicted,  tried,  and  convicted 
"for  wantonly  killing  or  injaring  a  bull." 
The  only  gaestlon  presented  by  tbe  rul- 
higa-  of  the  lower  court  Is  whether  the 
T.lCtoaDO.25— 42 
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state  made  an  election  to  proseente  for 
one  act,  and  afterwards  proceeded  to 
elicit  evidence  concerning  another.  The 
beneficent  purpose  of  the  rule  which  re- 
quires an  election  is  that  the  defendant 
shall  notKbe  prejudiced  In  tbe  minds  of  the 
Jury  by  the  introduction  of  evidence  of  of- 
fenses for  which  he  is  not  on  trial.  The 
term  "elect"  implies  a  knowledge  of  facts 
which  go  to  make  np  two  or  more  Ol- 
fensee;  and  while  a  solicitor  may  by  his 
own  acts  and  questions  Involuntarily  ef- 
fect an  election,  yet,  to  bold  him  to  have 
elected  to  proceed  for  a  certain  offeuBe.  he 
must  have  learned  enough  to  enable  him 
to  Individualize  tbe  transaction,  and  then 
pursue  bis  inquiry  with  a  view  of  learning 
the  details  and  particulars  of  tbe  act  or 
transaction  tbns  Individualised.  To  hold 
blm  to  an  election  wlthoot  going  this  far 
would,  In  many  eases,  amount  to  a  dental 
or  justice.  Peacher  v.  State.  61  Ala.  22; 
Smith  V.  Slate,  52  Ala.  '^S4;  Hughes  v. 
State,  85  Ala.  351;  Cochran  v.  State,  80 
Ala.  542;  Elam  v.  State,  26  Ala.  48.  Dn> 
der  the  rale  laid  down,  we  hold  that  tbe 
solicitor  bad  not  elected  to  prosecuto  for 
the  shooting  wfaicb  took  place  on  Friday. 
There  Is  nothing  In  the  answers  ot  the 
witness  to  questions  anked  which  calls  for 
tbe  particulars  or  details  of  that  shoot- 
ing. We  discover  no  error  In  the  record. 
Affirmed. 


ABKKVT  V  STATB. 


4) 


(Suptwme  Cotut  of  Alabama.  Feb.  91^  1898.) 

JvmwtABLM  EoHiciDB— Dirrr  to  Rstbbat— In- 
toxication— ExADuro  VROif  La.w  Rbpobts  to 

1.  In  a  teial  for  morder,  it  appeared  that  de- 
fendwt  and  deceased,  who  were  mends,  were  at 
the  time  of  tbe  killing  in  defendant's  place  of 
business,  and  that  deceased  was  intoxicated. 
The  court,  after  stating  tbat,  if  defendant  was  in 
hls^wn  place  of  business,  he  was  under  no  obli- 
gaubn  to  retreat  therefrom,  instructed  the  jnry 
that  If  deceased  was  intoxicated  to  a  degree  so 
as  to  render  him  less  prudent  and  less  dangerous 
by  impairing  his  physical  faculties,  then  it  was 
defendant's  duty  th  exercise  reasonable  care  to 
avert  a  dltBculty  with  him,  unless  defendant  in- 
creased his  danger  thereby,  and  if  he  failed  to 
exercise  such  care  be  was  not  without  guilt. 
Held,  that  the  charge  was  erroneous  in  ignoring 
tbe  fact  that  tbe  klUiug  occurred  In  defendant's 
place  of  business,  and  in  assuming  that  It  was 
defendant's  duty  to  retreat  therefrom. 

2.  Wbere  defendant's  attorney,  in  discussing 
the  law  involved,  read  to  the  conrt  certain  por- 
tions <^  opinions  in  cases  cited  by  him,  it  was 
not  error  to  allow  tbe  other  side  to  read  the 
facts  as  reported  in  those  particular  cases:  the 
court  instructing  the  Jury  that  they  should  not 
consider  such  facts. 

8.  Defendant  asked  the  court  to  instruct  the 
Jury  that  if  defendant  shot  believing  tbat  nu- 
les3  he  did  so  deceased  would  cut  hlra,  ^en  they 
should  acquit,  unless  defendant  brought  on  tbe 
difficulty.  Held,  that  the  instruction  was  prop- 
erly mfused;  it  basing  the  right  to  kill  on  a 
mere  belief,  without  any  reasonable  grounds  for 
the  belief. 

Appeal  from  circuit  conrt,  Henry  coun- 
ty; J.  M.  Gabuicharl,  Judge. 

Thomas  C.  Askew  was  convicted  of  mur- 
der In  tbe  second  degree,  and  appeals. 
Beversed. 

Thomas  Askew  was  Indicted  lor  the 
murder  of  Ned  Qrlce,  and  was  convicted 
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of  marder  In  the  second  decree.  The 
teetimony  for  the  Ktate  showed  that  the 
defendant  shot  and  killed  Ned  Oiice  In 
the  livery  stable  of  the  defendant.  The 
circumstances  attending  the  killing  are 
substantially  aa  follows:  The  defendant 
and  one  Wbldden  walked  with  the  de- 
ceased, who  was  drunk,  from  across 
the  street  In  the  town  of  Dotban  to  the 
defendant's  livery  stable;  that  they  went 
Into  the  bedroom  adjoining  the  stable; 
that  the  defendant  and  the  decesMed,  who 
were  good  friends,  got  In  to  a  ecuffie ;  the  t 
in  falling  on  the  bed  the  deceased  took  fals 
pistol  from  his  pocket,  and  the  defendant 
called  Whidden  to  come  and  assist  him  In 
getting  the  pistol  from  the  decease<1 ;  that 
the  defendant  sncceeded  In  getting  the 
pistol  from  the  deceased,  and  left  the 
room,  going  tu  the  rear  of  the  stable;  that 
said  Grlce  came  out  of  the  room,  coming 
towards  the  defendant  with  bis  knife  open 
in  his  baud,  and  told  the  defendant  to 
give  op  his  pistol  to  bim.  nslng,  ae  some 
of  the  witnesses  testily,  profane  language; 
that  the  defendant  told  said  Orlce  not  to 
come  any  nearer  to  blm  with  bis  knlfeopen, 
that  he  was  bis  best  friend,  and  be  bated 
to  hurt  hfm;  that  the  said  Grlce  con  tinned 
to  advance,  staggering,  as  testified  to  by 
some  of  the  witnesses,  towards  thedefend- 
ant;  that  the  defendant  contluaed  to  tell 
him  to  stand  back,  otherwise  he  wonld 
shoot  him ;  that  npon  said  Grlce  coming 
within  a  few  feet  of  him  with  the  knife  in 
his  hand,  hie  arm  being  by  his  side,  the 
defeudnnt  raised  the  pistol  and  shot  at 
said  Grlce,  bnt  the  first  shot  missed  blm. 
whereupon  the  defendant  shot  again,  and 
said  Grlce  tell,  and  died  almost  Instantly; 
that  after  the  defendant  had  shot  said 
Grlce  he  went  to  the  front  of  the  stable, 
and  told  the  bystanders  that  be  had 
killed  the  best  friend  he  bad  lu  the  world. 
The  defendant  excepted  to  the  charge 
given  by  the  coart,  and  to  the  court's  re- 
fusal to  give  the  following  charge  request- 
ed by  blm  In  writing :  **  If  the  Jury  are  rea- 
sonably persuaded  from  the  evidence  that 
Askew,  at  the  time  be  shot  Grlce.  did  It  be- 
lieving unless  he  did  so  Giice  would  cut 
him.  then  tbey  will  find  bim  not  guilty, 
unless  they  further  believe  from  the  evi- 
dence that  Askew  brought  on  the  difficul- 
ty ;  and  If  the  evidence  showH  that  Askew 
merely  carried  Grlce  to  bis  stable  to  care 
for  him,  and  in  doing  so  he  only  took  from 
him  his  pistol  to  prevent  him  from  doing 
injury  to  himself  or  to  any  other  person 
present,  then  he  did  not  bring  on  the 
difficulty." 

Boborta  A  MarttD,  tor  appellant.  Wia. 
L,  Martia,  Atty.  Gen.,  for  the  State. 

Cloptoh,  J.  The  eTldenee  showing, 
wUhoQt  dispute,  that  the  killing  occurred 
In  a  llrery  stable  of  which  the  defendant 
was  proprietor,  and  that  the  deceased 
was  Intoxicated  at  the  time,  the  court, 
after  stating  thegeneral  proposition  that. 
If  the  defendant  wati  In  his  own  place  of 
business,  be  was  under  no  obligation  or 
duty  to  retreat  therefrom  to  avoid  a  diffi- 
colty.  proceeded  to  further  Inatrnct  the 
Jury  In  substance  as  follows:  But  if  the 
deceased  was  Intoxicated,  and  In  cons^ 
qaence  thereof  was  lass  prudent,  and  bis 


power  of  locnmotJon  and  action  <raa  so 
impaired  as  to  render  biro  less  dangerous 
than  be  otherwise  wonld  have  been,  and 
this  was  known  to  defendant,  "then  it 
was  hie  duty  to  exercise  reasonable  care 
to  avert  a  difficulty  with  the  deceased,  un- 
less by  the  exercise  of  such  care  he  would 
have  apparently  iucreused  his  danger; 
and  it  the  defendant  failed  to  exercise  such 
reasonable  care,  and  if  It  could  have  been 
done  without  Increasing  his  danger,  then 
the  defendant  Is  not  without  guHtlf  he 
shot  and  killed  the  deceased.**  The  ascer- 
tainment of  the  proper  construction  and 
legal  effect  of  the  charge,  when  referred  to 
the  evidence,  is  preliminary  and  essential 
to  determining  its  correctness.  The  first 
Inquiry  is,  what  Is  meant  by  the  expres- 
sion that  "It  was  the  doty  of  defendant  to 
exercise  reasonable  care  to  avert  a  dlffl- 
cnity,  and  to  avoid  the  necessity  of  kill- 
ing, unless,  by  the  exercise  thereof,  he 
would  have  apparently  increased  bis  dan- 
ger, in  the  manner  and  connection  In 
which  It  Is  employed  in  thecharge?  When 
a  person  is  assailed  without  the  precincts 
of  his  dwelling  or  place  of  buslness.lt  Is 
his  unquestionable  dnty  to  use  all  the 
means  in  his  power  to  avert  the  difficulty, 
and  to  avoid  the  necessity  of  taking  life. 
If  there  tm  any  mode  of  escape  or  retreat 
with  reasonable  safety.  Also,  notwith- 
standing he  may  he  attacked  in  bis  dwell- 
ing or  baslness  house,  it  Is  his  doty  to  re- 
frain from  taking  life,  unless  there  Is  im- 
minent and  pressing  necessity,  real  or  ap- 
parent. He  must  take  care  to  employ  no 
more  force  than  Is  sufficient  to  repel  the 
danger  to  his  life,  or  the  apprehended  In- 
jury to  his  person.  In  these  two  respects 
alone  can  the  duty  to  exercise  reasonable 
care  arise  la  eases  of  voluntary  homicide, 
not  the  consequence of,erlmInal  negligence, 
when  the  accnsed  Is  without  fault  In 
bringing  on  or  proToklag  the  difilcnity. 
The  expression,  therefore,  "to  exerclue rea- 
sonable care,"  though  not  strictly  accu- 
rate, must  have  been  employed  with  refer- 
ence to  one  or  both  of  these  respects. 
There  being  no  evidence  tending  to  show 
that  defendant  was  at  fault,  and  the  evi- 
dence showing  that  the  deceased  was  the 
assailant,  whether  there  existed  a  real 
or  apparent  necessity,  and  a  reasonable 
mode  of  escape,  were  the  only  issuee  really 
Involved  and  tried.  In  view  of  these  Is- 
sues, the  charge  was  Intended  to  assert 
the  principles  on  which  the  defendant 
conid  setup  theexcnseof  self-defense,  when 
he  was  assailed  in  bis  own  place  of  busi- 
ness by  a  drunken  man. 

The  precise  subject  of  the  charge  Is  the 
duty  to  retreat.  This  is  apparent  from 
the  fact  that  It  begins  with  a  statemeot 
of  the  general  rule  as  to  the  duty  of  de- 
fendant to  retreat  from  his  place  of  busi- 
ness. After  stating  this  genaral  mle,  the 
charge  proceeds  to  lay  down,  by  way  of 
dlstinctlou,  as  It  were,  a  rule  In  respect  to 
tbedntyof  exercising  reasonable  care  to 
avert  the  difficulty,  as  specially  applicable 
when  the  assailant  Is  Intoxicated  to  the 
degree  bypotliesised.  When  the  charge 
Is  construed  as  an  entirety,  and  In  reln^ 
enee  to  the  evidence,  when  the  different 
parts  are  -considsred  In  connection  and  In 
relation  to  each  other,  the  legal  effect  of 
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the  latter  part  1b  to  limit  or  modify,  when 
the  BBsallant  1h  Intoxicated,  the  applica- 
tion of  tbH  general  mle  stated  In  the  first 
claase;  otherwise  the  qnallfylng  phrase, 
"unieflH  by  the  exercise  of  sot^b  care  he 
would  hare  apparently  Increased  bis  dan- 
KOT,"  iB  fvltbout  meaning  and  effect.  Such 
may  not  have  been  the  intention  of  the 
court,  but  It  was  probably  an  understood 
by  the  Jury.  A  similar  cbarve  was  so  con- 
strned  in  Brlnkley  r.  State.  89  Ala.  84.  8 
SoDtb.  Rep.  22.  In  that  case  the  killing 
occurred  in  the  honse  of  defendant.  The 
conrt  gave  the  following  charge:  "That, 
If  the  defendant  could  have  avoided  the 
dlfflcnlty  without  danger  to  himself,  be 
should  have  done  so."  This  charge  was 
held  to  be  erroneuus  for  the  reason  that 
It  assnmeO  that  tbe  defendant  was  bound 
to  retreat  from  bis  bouse,  and  also  to  yield 
tbe  right  to  order  the  deceased  from  bis 
premlfies  on  account  of  profanity  and  In- 
decent behavior,  as  a  mode  of  avoiding 
apprehended  violence.  Thoagh  differing 
In  phraseology,  there  Is  no  dlRerence  in 
principle  between  the  charge  In  that  case 
and  tbe  charge  under  consideration.  CTn- 
less  the  meaning  and  legal  effect  of  the 
charge  Is  to  constitute  the  drunken  condi- 
tion of  the  dei'eased  an  exception  to  the 
general  rale  in  regard  to  the  duty  to  re- 
treat from  one'sd  welling  or  business  honse, 
It  Is  Intrinsically  Inconsistent;  the  charge 
making  no  allusion  to  any  other  mode  of 
exeretslng  reasonable  care.  -  It  may  be 
that  the  Intoxication  ol  tbe  deceased  was 
a  drcnmstance  to  he  considered  by  the 
Jury  In  determining  whether  there  waa 
apparently  a  present,  pressing  necessity 
for  defendant  to  take  the  life  of  the  de- 
ceased to  protect  bis  own,  or  to  prevent 
great  budliy  barm.  But  volnntary  Intox- 
ication did  not  deprive  defendant  of  the 
right  to  defend  himself  against  violent  as- 
sault. The  conduct  of  a  person  In  a  state 
of  voluntary  Intoxication  Is  subject  to  the 
same  rules  and  principlen  as  the  conduct 
of  a  sober  man.  Nichols  v.  Winfrey,  90 
Mo.  403,  2  S.  W.  Bep.  305.  The  charge  Is 
defective,  In  that  It  Ignores  the  evidence 
abowing  that  tbe  killing  occurred  In  tbe 
defandant*s  place  ol  business. and  assumes 
that  If  tbe  deceased  was  Intoxicated  to  a 
degree  rendering  blm  less  prudent,  and  so 
Impairlug  his  physical  faculties  as  to  ren- 
der him  1t«8  dangerous,  It  was  the  duty  of 
defendant  to  retreat  therefrom,  as  a  mode 
of  exercising  reasonable  care  to  avert  the 
difficulty,  and  avoid  tbe  necessity  of  tak- 
ing his  life.  If  his  danger  would  not  be  ap- 
parently Increased  thereby.  The  charge 
requested  by  defendant  was  properly  re- 
fused, because  It  bases  the  right  to  kill  the 
deceased  upon  his  mere  belief  thatunless  he 
did  so  the  deceased  would  cut  him.  with- 
out tbe  predicate  of  reasonable  grounds 
for  tbe  belief.  The  ctrcumstauces  must  be 
such  as  would  ereate  In  the  mind  of  a  rea- 
sonably prudent  man  tbe  belief  that  such 
necessity  existed. 

The  defendant  also  excepted  tuthe  court 
permitting  the  solicitor  to  read  the  facts 
In  certain  reported  cases.  It  appears  that 
the  clefeudant's  attorney.  In  discussing  the 
legal  questions,  read  to  the  court  certain 
portions  of  tbe  opinions  rendered  In  thoee 
eases,  and  thereupon  the  aoHdtor  read  to 


the  conrt  the  facta  as  reported.  Tbe  so- 
licitor may  have  deemed  tbia  necessary  to 
show  that  the  principles  of  law  announced 
In  tbe  opinions  were  not  applicable  to  tbln 
case.  The  court  stated  to  the  jury  that 
tbey  should  not  consider  the  facts  read 
from  the  cases  referred  to.  Under  the  cir- 
cumstances, we  cannot  say  there  was  er- 
ror In  this.  It  does  not  come  witblo  the 
principle  declared  la  Williams  t.  State,  88 
Ala.  68, 3'  South.  Bep.  748.  Beversed  and 
remanded. 

OM  Ala.  184> 
WiNGO  et  a/.  v.'Hardt. 

(SuprBtne  Court  of  Alabama.   Veb.  ^  1803.) 

Bqurrr— Adbqdatb  KeiieDT  kt  L&w— Flbadi50. 

1.  Plaintiff  leased  certain  mining  property 
from  W.  on  oondition  that,  upon  fallnra  to  com- 
menoe  chipmeDt  of  ore  at  a  giv&n  time,  W.  conld 
re-enter  sod  talca  possession.  Flaindfl  sold  an 
interest  in  his  lease  to  F.,  who  aunmed  all  the 
obligadons  of  the  orlffinal  lease.  On  dtifault  un- 
der the  lease,  W.  commenced  an  aotioo  of  tmlaw- 
fnl  detainer  to  obtain  possession,  and,  while 
suoh  suit  was  pending,  plaintiff  instituted  pro- 
ceedings in  equity  affaJnst  W.  and  p.,  coking  for 
a  receiver,  and  to  eiQoin  W.  from  {voseonting  his 
snit  for  poMession,  aUesing  ss  an  excnse  for 
non-oomplianoe  with  the  lease  that  W.  And  F. 
had  colfaded  to  defrand  plaintiff  hy  failnre  to 
perform  on  the  part  of  P.  so  as  to  oast  him  of 
possession,  W.  and  P.  having  agreed  to  bold  each 
other  harmless.  Held  that,  plaintlff*s  aver- 
ments emstitatlng  a  legal  defense  tiiat  coald  be 
pleaded  In  answer  in  the  suit  of  unlawful  de- 
tainer, there  was  no  ground  for  equitable  relief. 

a.  The  blli  alleged  that  plaintiff  bad  done  all 
in  his  power  to  hasten  tbe  opening  of  the  mine, 
and  that  he  was  delayed  trom  six  to  eight  weelcs 
in  obtaluinx  rlghta  of  way  for  a  spar  track. 
Held,  ttiat  the  allegations  were  bad  in  that  they 
failed  to  set  out  apeciflualLy  the  cause  of  the 
delay,  so  as  to  enable  the  oourt  to  determine 
whether  soch  delay  was  "nnavoldatde, "  as  speci- 
fied by  the  terms  sf  the  lease. 

S.  The  aoswer  by  W.  that  plaintiff  did  not 
do  *'aU  in  his  power  to  hasten  Qie  opening  of  the 
mine,  or  that  be  was  delayed  as  alleged,"  was. 
In  view  of  the  genaraHty  and  Indefiniteness  of 
the  allegation  in  the  bill,  a  snfflclent  denial, 
bat  snch  defense  could  properly  be  made  in  tbe 
action  of  nnlawfnl  detainer. 

Appeal  trom  chancery  court,  Colbert 
county;  TbouAS  C-obbs,  Chancellor. 

Action  by  Nicholas  Hardy  against  Ab- 
ner  W.  Wlngo  and  another.  Judgment 
for  plalntltr.  Delendanta  appeal.  Be* 
versed  and  rendered. 

Jackson  &  S&wteHe  and  RoalhscAI^a- 
tban,  for  appellants.  J.  B.  Moore  and 
Strk  A  Almoa,  for  appellee. 

Stone,  C.  J.  Wlngo.  In  May,  1890.  exe- 
cuted a  lease  to  Hardy,  granting  to  blm 
the  right  to  mine  and  remove  Iron  ore 
from  a  quarter  section  of  land,  the  prop- 
erty of  the  lessor.  The  lease  was  to  con- 
tinue five  years,  with  a  privilege  of  renew- 
al toy  Ave  additional  years.  By  the  terms 
of  the  lease,  Wingo  granted  mining  priv- 
ileges la  tbe  particular  quarter  seutlon, 
and  certain  other  easements  and  privi- 
leges not  necessary  to  be  named.  He  In- 
curred no  liability  to  furnish  any  money, 
lat)or,  or  anything  else  In  promotion  of 
tbe  enterprise.  It  waa  a  mere  lease,  con- 
ferring certain  rights  and  privlTeges,  on 
Wlngo*s  part.  Hardy  boand  himself  to 
open  DP  the  mines,  construct  and  supply 
all  necessary  works  and  machinery,  and 
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bnlld  a  Bpnr  track  connectlns  the  mine 
with  the  railroad  which  ran  oear  by.  All 
thlH  was  to  be  done  and  completed  with- 
out aay  asBlBtRiice  from  Wingo.  By  the 
'erma  of  the  lease.  Hardy  bound  himueU 
til  have  the  workii  completed  and  com- 
mence HblppInK  ore  by  the  16tb  of  October, 
1S90,  to  ship  100  tuua  per  day,  and  to  pay 
Wingo  a  royalty  of  JU  centa  per  ton  for 
the  Hrst  yenr,  and  12%  centa  per  ton  tor 
each  BiiccGvdlnK  year.  He  further  stipu- 
lated that  II  he  failed  to  ahlp  tbe  100  tons 
per  day,  coinmenetnt;  with  October  15th 
aforesaid,  then,  fur  every  day  he  so  failed, 
he  or  bla  awlcna  would  pay  to  Wingo 
"ten  dollars  per  day  lor  each  and  every 
day  thereafter"  during  tbe  time  he,  said 
Uardy.  should  remain  In  default;  the 
monthly  settlements  of  royalty  to  be 
made  on  the  ^tb  day  of  each  month.  The 
leaae  contains  this  further  clanne:  "If  tbe 
part;  of  tlie  Becond  part  [Hardy]  aball 
fail  to  pay  said  royalty,  or  the  amount 
that  Is  to  be  paid  per  ton  tor  aald  ore,  on 
or  before  the  2otb  day  of  each  month,  or 
Bhall  fall  to  comply  with  any  of  the  cove- 
nants berein  mentioned,  accordlns  to  the 
true  intent  and  meaning  of  this  contract, 
then  thfa  contract  or  agreement  shall  be 
null  and  void,  and  tbe  lessor,  said  WlngOr 
his  agent,  heirs,  or  assigns,  baa  the  right 
to  re-enter  and  talie  possession  of  aald 
leased  property  mentioned  herein,  and 
lease  the  same  to  other  parties,  If  he  so 
desires. "  On  June  21, 1S90,  another  clause 
was  added  to  aald  contract  of  letting,  by 
which  It  waH  asreed,  by  and  between 
Wlnj^o  and  Hardy,  that  "  the  only  reniion 
which  will  he  taken  Into  conalderatlon  by 
the  party  of  the  flnrt  part  will  be  tbe  Im- 
pediment met  with  In  aecnring  tbe  right 
of  way  throoKb  other  parties'  InndH  from 
the  above  property,  to  make  connection 
with  tbe  common  carrier.  Any  detention 
met  with  in  that  line,  such  as  Injunctions, 
arbitrations,  or  condemnation  of  landH 
by  appraisements  or  other  unavoid- 
able delays,  Rncfa  time  shall  be  extended 
to  the  party  of  tbe  second  part  [Hardy] 
from  Oct.  15, 1H90,  without  penalty  daring 
the  time  at  this  leuae."  It  la  manlfeat 
that  the  exemption  reserved  and  secured 
to  Hardy  from  penalties  and  forfeitures 
to  be  Incurred  by  non-coropltance  with  bis 
contract  Included  only  such  as  mtgbt  re- 
sultfrom  ImpedlmeatsanduDavoldableda- 
lays  In  obtaining  the  right  of  way  In  lands 
belonging  to  othert),  over  which  the  apur 
railroad  track  must  be  constructed.  For  a 
period  corresponding  to  the  length  of  time 
Hardy  might  be  unavoidably  delayed  in 
obtalnluK  such  right  of  way,  bis  obliga- 
tion to  ship  loo  tons  of  ore  per  day.  or  to 
pay  dally  the  stipulated  penalty  of  9I0,  was 
postponed  beyond  October  15,  1S90.  If 
there  was  no  Impediment  or  delay  In  ob- 
taining such  right  of  way,  then  the 'con- 
tract contains  no  provision  excusing 
Hardy  from  his  promise  todellvcr  100  tons 
of  ore  dally,  beginning  October  15,  1880, 
and.  tailing,  to  pay  $10  per  day  forfeit 
monej.  Soon  after  the  second  or  mod- 
ir^lug  claose  of  tbe  lease  was  agreed  on 
and  executed,  Hardy  sold  and  conveyed  a 
two-thirds  Interest  in  tbe  leaseto  Perkins. 
By  the  terms  of  that  sale  Perkins  onder- 
toQk  to  furnlali  all  the  means,  and  do  and 


perform  all  the  work,  which  WIngo's  lease 
bad  tmpoiied  ou  Hanly,  and  the  moneys 
to  be  thus  expended  by  Perkins  were  to 
be  refunded  to  him,  with  Interest,  out  of 
the  first  proQts  of  the  enterprise.  The 
contract  between  Hardy  and  Perkins  con- 
tains these  claaaes:  Mt  la  understood 
that  the  party  of  the  second  part  [Per- 
kins] shall  have  full  management  of  all 
the  business  which  may  be  transacted 
under  said  leaae,  also  full  control  and  dla- 
burrieraeot  of  all  the  funda  which  maybe 
derived  from  aald  buainetia.  upon  the  fol- 
lowing conditions,  to-wlt:  chat  the  said 
L.  K.  Perkins,  the  party  of  the  second 
part. shall  cnoform  to  and  faithfully  carry 
oat  all  of  the  conditions  that  are  required 
of  H.  Hardy  to  carry  out  his  part  of  the 
contract  and  agreement  with  A.  W.  Win- 
go, contained  In  aald  lease  *  *  *  It  Is 
fully  understood  that  M.  Hardy,  tbe  party 
of  tbe  first  part,  shall  aid  and  assist  in 
carrying  on  aald  bualnees  at  the  mines 
and  elsewhere,  or  furnish  a  competent 
representative,  from  this  date  until  the 
expiration  of  tbiscontract,  free  of  compen- 
sation, other  than  tbe  one-third  of  tbe  net 

groflta  that  may  be  derived  from  said 
ualnees  after  all  expenses  shall  be  paid." 
Th^  extracts  show  that  Perkins  was  to 
fnrnisb  all  the  means  and  labor  necessary 
to  carry  out  Hardy's  part  of  tbe  lease 
contract,  which  Hardy  bound  himself  to 
aid  and  assist,  either  personally  or  by 
competent  representative.  This  devolved 
on  Perkins  the  duty  and  obligation  to 
have  the  works  completed  and  In  opera- 
tion, and  to  commence  delivering  ore  and 
paying  royalty,  by  October  15. 1S90,  and, 
failing,  to  pay  dally  tbe  stlpnlated  forfeit- 
nre,  unless  there  was  hindrance  and  de- 
lay In  obtaining  the  right  of  way  for  the 
railroad  apur-track.  In  November,  1890, 
the  works  not  having  been  completed,  Ibe 
railniad  unfinished,  no  ore  abipped,  and 
no  royalty  or  penalty  paid,  Wingo  com- 
menced an  action  of  unlawful  detainer 
to  obtain  possession  of  the  land  embraced 
In  the  lease.  Tbe  Justice  decided  this  ac- 
tion In  favor  of  Hardy.  Wingo  thereupon 
took  an  appeal  totheclrcuit  court.  With- 
out waiting  tor  a  trial  in  the  circuit  court, 
Wingo,  In  January,  1S91,  commenced  an* 
other  action  of  unlawful  detainer,  before 
another  Jastlce  of  the  peace,  to  recover 
possession  of  the  land.  Each  of  tbeae  ac- 
tions was  undecided  when  the  bill  Id  this 
case  was  filed.  In  April,  1891. 

The  present  suit  Is  a  bill  by  Hardy,  and 
Wingo  and  Perkins  are  made  defendants. 
It  sets  forth  ia  extenao  tbe  facts  aumma- 
rlced  above.  It  does  not  aver  that  the 
works  are  completed,  but  admits  they  are 
not.  Does  not  aver  that  any  ore  bas 
been  shipped,  or  can  be  shipped,  as  mat- 
ters DOW  stand.  Does  not  aver  any  pay- 
ment of  royalty,  or  any  offer,  wlillngneBa, 
or  ability  to  make  payment,  or  to  com- 
plete the  works  and  comply  with  the  con- 
tract of  letting.  The  gravamen  of  tbe 
complaint  It  makes — of  the  excuse  It  aeta 
op  for  non-complUnce  with  tbe  contract 
— ia,  briefly,  that  Wingo  and  Perkins  have 
colludedand  entered  Into  an  agreement  to 
defraud  and  oppress  Hardy  by  failing  to 
perform  the  contract  on  Perkins*  part, 
and  tbus  to  oustbim  ol  tbe  possession; 
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and  that  they,  TVIngo  and  PerkluB,  hare 
iDutaally  agr^d  and  promised  to  protect 
and  bold  each  other  harmlesB.  The  bill 
praya  for  the  appofntmeut  of  a  recelrer  to 
take  charge  of  the  works,  and  tor  an  In- 
Jonction  against  the  said  anlawlnl  detain- 
vr  suits ;  prays  for  specific  perforiuance  of 
the  contract  with  Perkins,  and  that  Wln- 
KD*B  salts  be  perpetnally  enlolned.  The 
chancellor  did  not  appoint  a  receiver,  bat 
grauted  an  Injnnctlou  restraining  Wlngo 
from  prosecuting  blasald  suits.  A  mutlon 
was  made  to  dlasolve  the  Injunction  on 
two  grounds:  Firsts  that  the  bill  Is  wlth- 
ODt  eqalty;  and,  seeood,  that  tbe  ma- 
terial Bvermenta  of  the  bill  are  denied  in 
the  answers.  The  chancellor  oTerruled 
the  motion  to  dlasoWe  tf^e  Injunction,  and 
from  that  ruling  the  present  appeal  la 
prosecuted.  No  ruling  of  tbe  chancellor 
was  made  on  that  part;  of  the  bill  which 
seeks  to  have  speetHc  performance  of  the 
agreement  entered  into  between  Hardy 
and  Perlilns.  It  would  seem,  bowerer, 
that  chancery  could  not  entertain  Jurie- 
dictlott  to  enforce  that  agreement,  nltQst- 
ed  aa  the  parties  and  the  works  were 
when  this  bill  was  filed.  When  the  agree- 
ment sought  to  have  enforced  Involves 
continuous  administration  of  executory 
skill,  discretloD,  pereonal  snpervlBion,  or 
anything  elm  of  like  kind,  then  the  chan- 
cery court  la  without  power  or  machinery 
to  compel  the  active  observance  of  such 
duties.  Parties  thus  circumstanced  are 
left  to  such  redress  as  law  courts  can  fur- 
nish for  the  breach  of  such  contract.  Mar- 
bit^  Ck>.  V.  Ripley,  10  Wall.  8S9;  8  Pom.  Eq. 
Jur.  3848;  Carlisle  v.  Carlisle.  77  Ala. 
389;  Iron  Age  Pub.  Cn.  r.  W.  D.  Tel.  Ci>., 
88  Ala.  498, 8  South.  Rep.  449.  Does  the 
bill  contain  equity,  in  that  phase  of  It 
which  sought  and  obtained  an  Injanetlon 
against  the  pnibecutlon  of  the  suits  In  un- 
lawful detainer?  If  Hardy  was  hindered 
and  prevented  In  the  performance,  through 
Perkins,  of  his  contract  to  have  the  works 
completed  and  in  operation  by  October  16, 
1890,  by  collusion  and  fraudalent  combina- 
tion between  Wingo  and  Perkins,  cnnld 
that  afford  him  excuse  for  appealing  to 
the  chancery  court  for  relief?  We  think 
not.  No  one  can  insist  on  a  forfeiture  for 
failure  to  perform  a  condition  precedent. 
If  be  himself  has  caused,  or  lotentionally 
or  knowingly  aided  In  causing,  tbe  failure. 
To  allow  a  recovery  in  ancb  conditions 
would  be  to  permit  the  wrong-doer  to 
take  advantage  of  his  own  wrong.  Mc- 
Lendott  V.  Qodtn^y,  8  Ala.  181;  Sprague  v, 
Morgan,  7  Ala.  »52:  Eads  v.  Murphy,  63 
Ala.  520;  1  Ta^l.  Landl.  «  Ten.  §  269;  5 
Lawflon.  Rights.  Rem.  ft  Pr.  8  2510;  Blsh. 
Cont.  (Enlarged  Ed.)  §  1431;  Borst  v. 
Slnpsmi,  90  Ala.  878.  7  Honth.  Kep.  814. 
This  defence  is  legal,  and,  if  proved,  will 
be  an  answer  to  the  actions  of  unlawful 
detainer.  Under  these  principle  the  bill 
of  complaint  in  this  cQsesbows  no  ground 
tor  equitable  relief,  and  .  the  injunction 
ought  to  have  been  dissolved  on  that 
ground.  The  bill,  among  -  many  other 
thlnjB^  charges  that  "complainant  [Har- 
dy] baa  done  all  that  was  In  his  power  to 
hasten  tbe  opening  and  developing  of  said 
mines  from  the  time  they  b^an  work,  on 
the  22d  ol  Jooe,  1890;  that  they  were  de- 


layed from  alx  to  eight  weeks  in  obtaining 
rights  ol  way  for  tbe  railroad."  This 
charge  is  not  specific  enough.  It  ah(mld 
have  aet  forth  what  caused  the  delay— 
"Injunctions,  arbitrations,  or  condemna- 
tions of  lands  by  appraisements,  or  other 
unavoidable  delays'*— with  such  partica- 
larity  of  language,  both  ua  to  persons  and 
the  nature  of  the  proceedings,  as  that  the 
court  could  determine  whether  such  Im- 
pediment orhlndrance  falls  wltbln  the  ex- 
ceptional clause  of  the  written  lease. 
Facts  should  be  averred,  not  concluaioos. 
Wlugo'a  answer  to  this  clause  is  that  be 
"dentea  that  complainant  did  vverythlug 
that  waq  in  bin  power  to  hasten  the  open* 
Ing  and  developing  of  said  mines,  or  that 
he  was  delayed  as  alleged."  Gonaldeiing 
the  generality  and  ln(]eflnltenea»  of  the 
charge  made  lu  the  blll.tbfa  answer  was  a 
sufficient  denial.  This  defense,  like  the 
other,  waa  of  legal  cognisance,  and  can  be 
made  to  the  actions  of  unlawful  detainer. 
We  have  not  eonaldered  It  neceasary  to 
notice  tbe  denials  In  tbe  answers  in  detail. 
Ail  interference  with  the  work  by  Wlngo, 
and  all  collusion  and  combination  be- 
tween him  and  Perkins,  are  denied.  Tak- 
ing the  answers  for  our  guide,  tbe  chief  If 
not  thttunly  canae  of  failure  to  complete 
the  work  by  October  16,  1890,  waa  the 
fault  or  misfortune  of  Perkins  In  not  per- 
forming bis  contract  according  to  its  atlp- 
ulatloua.  The  decretal  order  of  the  chan- 
cellor is  reversed,  and  a  decree  here  ren- 
dered dissolving  tbe  tnjonctlun.  Beveraad 
and  rendered. 


(H  Ala.  SS7) 
Kabi.  t.  Memfbis  &  C  R.  Co. 
(Supreme  Oawrt  cf  Alabama.  Vab.  SS,  1899l) 
CoDBTa— JuEisoionoM— ToKT  CoMicnnD  ik  Ah- 
OTHBB  Stats— Fuunixo—DaATH  bt  WaoHoruL 
Act. 

1.  Where  a  railroad  company  obtalni  char- 
ts from  the  states  of  Alabama,  Ulssisatppi, 
and  Tenaessee,  the  gourts  of  Alabama  have  no 
Jurisdiction  to  entertain  an  action  against  the 
company  for  Defrllgently  killlnBT  plaintiff's  lntes< 
tate  In  the  state  of  Mississippi,  since  tiie  tort 
was  committed  by  a  foreigm  corporation  in  a  for- 
eign state. 

2.  In  an  action  against  a  railroad,  a  petition 
which  alleges  that  plalntl^Tsintestate  was  negti- 
gently  Icllled  In  another  state  by  a  co-employe, 
but  fails  to  set  OQt  any  statute  of  such  state 
making  the  employer  liable  in  such  cases,  Is  bad 
on  dematrer. 

Appeal  from  circuit  court,  Colbert  coun- 
ty:  H.  C.  SpSAKE,  Judge, 

Action  by  John  KabI,  admlnUtrator, 
against  the  Memphis  &  Charleaton  Rail- 
road Company,  for  causing  the  death  of 
plalntllt'a  Intestate.    Judgment  for 
fendant.  Plaintiff  appeals.  Affirmed. 

This  action  waa  brought  by  the  appel- 
lant, John  Kahl,  as  adralnlatrator  of  the 
estate  of  John  P.  Kahl,  and  sought  to  re- 
cover damages  for  the  alleged  negligent 
killing  of  tbe  plaintiff's  intestate  in  a  cul- 
llsion  which  occurred  on  the  road  of  tbe 
defendant.  Tbe  complaint,  as  amended, 
shows  that  tbe  appellee  la  a  domestic  cor* 
poratlon.  and  owns  and  operates  a  line 
of  railroad  extending  from  the  town  of 
Stephenbon,  In  Alabama,  to  Memphis, 
Tenn.,  and  that  it  baa  chartera  from  the 
Btatea  of  Alabama,  Hlaslaslppl,  and  Ten- 
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neaspe;  tbat  said  line  of  railroad  la  a  cod- 
tlnuoQBllne  through  this  state,  operated 
by  the  appellee;  that  the  Intestate  ol  the 
plaiDtlH  WBU  a  cltlien  of  Alabama,  and  at 
the  time  of  the  accident  was  employed  by 
the  defendant  as  an  enslneer  to  ran  an 
engine  of  the  said  road  from  the  city  ut 
Tascnmbla,  in  Alabama,  to  Memphis,  In 
Tenoemee;  and  that  the  contract  ot  em- 
ployment was  made  In  Alabama.  It  was 
al»u  shown  that  the  accident  which  re- 
snlted  In  the  death  of  the  plaintiff's  Intes- 
tate occorred  In  Mississippi.  The  defend- 
ant demurred  to  the  complaint,  as 
amended,  on  theloHowIoR  gniunda:  (1) 
That  It  appears  from  the  complaint  tbat 
the  alleged  Injuries  resulting  In  the  deatb 
of  plaintiff's  Intestate  occurred  outside  of 
the  Jurisdiction  of  Alabama;  (3)  tbat  it 
does  not  appear  from  the  said  complaint, 
as  amended,  that  the  state  of  Mississippi 
gave  any  rlgbt  to  an  action  by  said  plain- 
tiff to  recover  damages  for  the  alleged  in- 
Jnrlea  resulting  In  the  deatb  of  bla  Intes- 
tate; and  (B)  that  tbe  statates  of  the 
state  of  Mississippi,  as  set  forth  in  the 
amended  complaint,  did  not  purport  to 
confer  upon  the  persona)  represenCatlTe 
uf  the  decedent  the  right  of  action  for  in- 
juries resulting  In  the  death  of  said  dece- 
dent. Tbe  eunrt  ■natalned  the  defeod- 
aot'B  deronirers  to  tbe  amended  com- 
plaint, aad,  tbe  plaintiff  declining  to  fnr^ 
ther  amend  bis  complaint.  Judgment  was 
rendered  by  the  conrt  for  the  defendant, 
to  which  mllng  of  the  court  pIsintllT  ex- 
cepted. On  this  appeal,  prosecuted  by  tbe 
plaintiff,  tbe  ruling  on  tbe  demurrer  and 
tbe  Judgmeot  ot  tbe  court  are  assigned  as 
error. 

J.  B.  iSoon,  tor  appellant.  Bamea  A 

Shetfey,  for  appellee. 

Coleman.  J.  The  averments  of  the  com- 
plaint show  that  plaintiff's  In  testate,  while 
acting  in  the  discharge  of  bis  duties  as  an 
employe  of  tbe  defendant's  rallrniid  cor- 
poration, was  killed  in  a  collision  of 
trains,  caused  by  the  negligence  of  the 
employer.  The  collision  occurred  In  tbe 
state  of  Mississippi,  and  tbe  present  ac- 
tlou  to  recover  damages  tor  the  deatb  of 
tbe  intestate  was  instituted  In  the  state 
of  Alabama.  The  court  below  sustafued 
a  demurrer  to  tbe  amended  complaint, 
and,  pinlntitr  declining  to  further  amend, 
bis  action  was  dismissed.  We  are  of  opin- 
ion that  the  amendment,  added  to  each 
count  of  the  complaint.clearly  avers  three 
separate,  distinct,  and  Independent  con- 
stituents of  the  defendant's  corporate 
character,— one  created  by  the  state  of 
MisalRsippl,  one  by  tbe  state  of  Alabama, 
one  by  the  state  of  Tennessee,— and 
niflther  dependent  upon  tbe  ottaer  for  ex- 
istence or  authority.  Tne  aTerment  that 
it  was  "a  unit  as  a  corporation"  Is  a 
mere  conclusion  of  tbe  pleader.  Thongb 
Incorporated  by  the  same  corporate 
name,  owned  by  the  same  stockholders, 
invested  with  like  franchises,  and  operated 
under  tbe  same  man.Hgnment,so  that  prac- 
tlrally  it  is  a  single  corporation,  legally 
speaking,  the  corporation  Is  composed  of 
three  separate,  independent.  legal  entitles, 
eacb  depending  lor  Ita  existence  upon  tbe 
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separate  and  Independent  acts  ot  incor- 
poration by  the  several  states  thronirb 
which  It  passes.  If  tbe  state  ot  Mississippi 
should  revoke  and  annul  the  charter 
granted  by  tbat  state,  tbe  Memphis  & 
Charleston  Railroad  Company,  as  a  cor- 
poration, would  still  exist  In  Alabama 
and  Tennessee,  bnt  there  would  be  no 
Bueb  corporation  in  the  state  of  Missis- 
Bippt.  Neither  of  the  three  states  can  give 
or  take  away  tbe  legal  existence  of  a 
corporation  tieyond  Its  territorial  bound- 
ary. Within  the  boundary  of  Alabama, 
it  is  a  domestic  corporation;  beyond  that, 
it  is  a  foreign  coiporatlon.  These  gen- 
eral principles  find  support  in  many  ad- 
judications. Insurance  Co.  t,  Kamper,  IZ 
Ala.  825;  Railroad  Co.,  v.  Alabama,  107  U. 
B.  581.  2  Sup.  d.  Rep.  482;  Paul  v.  Vlr- 
gtnia.  8  Wall.  168.  181;  Runyan  v.  Coster, 
14  Pet.  122;  St.  Clair  v.  Cox,  106  U.  S.  S50. 
1  Sup.  Gt.  Rep.  854;  Nashua  &  L.  R.  Corp. 
V.  Boston  &  L.  R.  Corp.,  186  U.  8. 866.  10 
Sup.  Ct.  Rep.  1004.  It  would  seem  to  fol- 
low that  the  tort  complained  of  lu  the 
present  case  was  committed  by  a  foreign 
corporation,  and  beyond  tbe  Jurisdietion 
of  the  state  of  Alabama.  Id  Rorer  on 
Railroads,  (volume  2,  p.  1149,  par.  3,)  It  Is 
said:  'The  right  given  by  statute  to  the 
recovery  of  damages  for  Injuries  caused 
by  tbe  wrong  act  or  negligence  of  a  rail- 
road company.  Its  employes  and  servants, 
is  local  in  the  courts  of  the  county  or 
state  wherein  tbe  right  Is  given  by  the 
statute,  and  tbe  Injury  is  Incurred."  A 
great  many  authorities  are  cited  by  tbe 
author  to  support  the  text.  See,  also. 
Banking  Co.  v.  Carr.  76  Ala.  893. 

The  demurrer  was  w^l  taken  for  an- 
other reason.  We  think  It  may  be  stated 
as  an  established  proposition  that  If  the 
tort  complained  of  was  not  actionable  In 
tbe  state  where  it  occurred,  it  will  not 
snstntn  an  action  in  this  state.  The  pres- 
ent action  is  purely  statutory.  At  com- 
mon law,  where  deatb  resulted  from  the 
culpable  n^llgence  of  a  co-employe,  un- 
der such  circumstances  as  averred  In  tbe 
complaint,  no  action  could  be  maintained 
against  tbe  master.  Railroad  Co.  v. 
Davis,  92  Ala.  S12,  9  South.  Rep.  252; 
Stewart  v.  Railroad  Co..  H3  Ala.  493,  4 
South.  Rep.  878;  Railroad  Co.  v.  Orr.  91 
Ala.  ^2.  8  Sontb.  Rep.  860.  If  tbere  exists 
any  statute  In  the  state  of  Mississippi  giv- 
ing an  action  to  the  administrator  ot  a 
deceased  employe  against  tbe  master,  to 
recover  damages  for  tbe  death  ofbls.ln- 
testate.  cunsea  by  tbe  negligence  of  a  co- 
employe,  or  any  statute  substantially 
similar  to  what  Is  known  as  the  "Em- 
ployers* Act"  In  this  state,  such  statute 
ought  to  bave  been  set  out  in  the  com- 
plaint. Sections  207ts  9079,  ot  tbe  Revised 
Code  ot  Mlsslselppi.  copied  In  tbe  com- 
plaint, do  not  cover  a  case  like  tbe  pres* 
ent.  In  the  absence  of  such  an  averment, 
we  must  presume  tbe  common  law  was  In 
force  In  that  state,  and  at  common  law 
tbe  present  action  could  not  be  main- 
tained. In  either  view,  tbe  demurrer  was 
well  taken,  and  properly  aastoinad* 

Afflnued. 

Walxbb,  J.,  not  sitting. 
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Sbbpherd  v.  State. 
iSuprwne  <^niH  <if  Alabtma.  Feb.  35, 189S.) 

LUOBKT— EtiDKTOB— iHaTBDCnOKS— BBABOKim 

Doubt — Habumss  EauoB. 

1.  On  a  trial  for  larceny,  tbe  eridenoe 
tended  to  show  that  certain  packages  of  seeds 
were  consigned  to  one  C. ;  that  at  the  place  of 
destination  the  oar  containing  the  packages  was 
broken  open  before  being  unloaded;  that  the 
packages  were  missing;  and  that  packages  cor* 
responding  in  number  ana  description  were  tab- 
segnentl?  found  In  defendant's  possession.  Beld, 
that  the  evidence  antboriied  »  conrlotion  tbe 
larcenyof  tbe  packages. 

awhere  the  evidence  of  gnllt  is  purely 
tdnminstantlal.  It  is  proper  for  the  court  to  re- 
fuse to  Instruct  the  lory  that  they  shonld  not 
consider,  as  a  circumstance  against  defendant, 
the  fact  "that  no  other  person  was  suspected  oz 
the  arini&** 

8.  The  fact  that  a  juror  "feela  a  desire*  for 
more  evidence  of  criminality  is  not  necessarily 
the  eqnivalent  of  reasonable  doubt  in  the  mind 
of  such  Juror. 

4.  On  a  trial  for  larceny,  an  Instnictlon  that 
"no  matter  how  strong  the  circumstances,  if  they 
can  t>e  reconciled  with  tbe  theory  that  some 
other  person  may  have  done  the  act  without  the 
guilty  agency  or  participation  of  defendant,  tben 
defendant  Is  not  shown  to  be  guilty  by  that  full 
measure  of  proof  which  the  law  requites,"  is 
properly  refused  as  arKumentative. 

5.  Where  tbe  iury  is  recalled,  after  retiring 
to  consider  the  rerdiot.  and  given  defendant's 
charge  previously  refused,  It  Is  not  error  of  which 
def«idant  can  complain. 

Appeal  from  circuit  eonrt.  Bibb  county ; 
J.  B.  DowuRLL,  Judge. 

Henry  Shepherd  was  convivted  ot  grand 
larceny,  and  aentenced  to  imprtsonment 
fur  Sve  years,  from  which  he  appeals. 
Affirmed. 

The  testimony  on  which  tbe  defendant 
was  Indicted  was  parriy  dreamatantJal, 
and  la  aafltclenMy  shown  lu  the  opinion. 
Th«  defendant  separately  excepted  to  the 
refusal  to  idve  each  ol  tbe  fuUowlns  writ- 
ten charges  requested  by  bim:  (1)  "Tbe 
court  charfces  the  jury  tbat  It  they  believe 
the  evldencH  they  uinat  find  tbe  defendanlf 
not  guilty."  (3)  "Tbe  court  charges  the 
Jury  tbat  onder  tbe  evidence  In  tbls  case 
they  cannot  consider  the  fact,  it  It  be  a 
fact,  tbat  there  Is  no  clrcumstasee  tend- 
ing to  show  that  any  other  person  com- 
mitted the  crime,  or  has  been  charged 
with  or  suspected  of  the  crime  aa  a  olr- 
enmstance  against  tbe  defendant."  (8) 
"The  court  charges  the  Jury  that  it  any 
Juror,  before  pronouncing  a  verdict  of 
guilty,  feels  the  desire  for  more  evidence 
tending  to  show  the  guilt  of  defendant, 
then  tbat  Juror  has  tbe  reasonable  doubt 
ut  tbe  defendant's  guilt  upon  which  the 
law  requires  him  to  acquit  tbe  defend- 
ant." (4)  "The  court  charges  the  Jury 
tbat  tbe  evidence  In  this  case  is  entirely 
circumstantial;  that  humane  provislfms 
of  tbe  law  are  that  a  prisoner  charged 
with  a  IMony  shonld  not  be  convicted 
on  circumstantial  evidence,  unlesa  It 
shows  by  a  full  measure  of  proof  that  the 
defendant  Is  guilty.  Such  proof  Is  always 
insufficient  unless  It  excludes  to  a  moral 
certainty  every  other  reasonable  hypotb- 
eata  but  tbat  of  the  gnllt  of  the  accused. 
No  matter  how  strong  the  circomstaoces. 
It  tbey  can  be  recondled  with  the  theory 
that  some  other  yeraon  may  have  done 
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the  act  wlttaont  the  guilty  agency  or 
participation  of  the  defendant,  then  the 
defendant  Is  not  shown  to  be  guilty  by 
that  tnll  measure  of  proof  which  tbe  law 
requires."  The  bill  of  exceptions  then 
recites:  "After  the  Jury  bad  retired  to 
consider  upou  tbolr  verdict,  tbe  court  di- 
rected them  to  be  called  back  Into  the 
court-roum,  and.  tbe  Jury  having  been 
brought  back  accordingly,  tbe  court  gave 
ttaem  the  tolioning  charge,  which  bad  been 
asked  In  writing  by  defendant  before  tbelr 
retirement,  but  which  the  court  hud  then 
refused  to  give,  to  which  ruling  of  the 
conrt  tbe  defendant  had  duly  reserved  an 
exception:  *The  court  charges  the  Jury 
tbat  If  tbe  evidence  Is  reasonably  recon- 
cilable with  the  theory  that  defendant 
acquired  the  property  from  tbe  real  thief, 
or  that.  It  the  evidence  is  reasonably  rec- 
oncilable with  tbe  theory  tbat  some  one 
else  was  the  guilty  agent,  then  the  Jury 
must  acquit  the  defendaut.*  After  read- 
ing the  charge  to  the  Jury,  the  court 
stated  to  the  Jury  tbat.  while  he  gave 
them  tbe  charge,  tbey  shonld  take  It  In 
connection  with  the  general  charge  of 
the  court,  and  also  with  the  farther 
oral  chaise  which  be  would  give  them, 
viz.,  that  tbe  Jury  could  consider  the  fact 
of  the  recent  possession  uf  stolen  goods 
unexplained.  It  they  were  sntlsfied  from 
the  evidence  tbat  sncb  was  tbe  tact,  as  a 
eircumatanee  showing  tbat  the  party 
having  such  poBgesston  was  the  thief. 
To  tbe  giving  of  this  additional  oral 
charge  by  the  court  tbe  defendant  ob- 

iected.  and,  his  objection  being  overruled, 
leduly  reserved  an  exception  to  the  giv- 
ing of  such  charge. 

Logaa,  Hargrove  A  Vaode  Graaff,  tor 
appellant  William  L,  Uartln,  Atty.  Gen., 
for  tbe  State. 

McClellan,  J.  The  evidence  tended  to 
show  tbat  certain  packages  ol  seed, 
abont  600  In  number,  were  consigned  at 
Philadelphia  by  Landretb  to  E.  N.  Cot- 
tlngham  &  Co.,  at  Blocktou,  Ala.;  tbat 
the  car  containing  theee  packages  arrived 
at  Blockton,  and  was  broken  Into  before 
being  unloaded ;  that  the  packages  were 
missing,  and  packages  corresponding  in 
number  and  description  were  subsequent- 
ly found  In  the  possession  of  the  defend- 
ant. Very  clearly,  we  think,  the  Jury 
were  authorised  to  dnd  npon  this  evi- 
dence that  tbe  defendant  had  stolen  tbe 
seeds  as  charged  in  tbe  Indictment,  and 
the  general  charge  requested  by  tbe  de- 
fendant, the  giving  of  wtafeh  would  have 
denied  them  this  right,  was  of  course 
properly  refused.  Kemp  v.  State,  89  Ala. 
62,7  South.  Rep.  418,  and  authorities  there 
cited.  In  cases  like  the  present  one,  where 
the  guUt  ot  the  defendant  Is  to  be  found. 
If  at  all,  from  criminating  drcnmatances 
alune.  It  Is  error  to  Instnict  the  Jury  tbat 
tbey  may  not  look  to  the  fact  that  "thern 
Is  no  circumstance  tending  to  show  that 
any  other  person  committed  tbe  crime,  or 
has  been  cliarged  with  or  sutipected  of  the 
crime."  Charge  2  asked  by  the  defendant 
waa  ot  this  character,  and  hmoe  waa  well 
nfnsed.  Chllds  v.  State,  fift  Ala.  849.  Tbe 
tact  that  a  Juror  feels  a  desire  for  mure 
evldenoe  ol  erlmlnaUtj  la  iiot  neceaearily 
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the  eqnlTsXent  of  a  reasonable  doobt  o[ 
g-ullt  In  the  mind  of  each  Jnror.  A  Juror 
jnlgrbt  well  "feel  a  desire"  for  more  evi- 
dence, and  na  turally  wonld  experience 
Bucli  deelrs  In  all  cases  where  be  enter- 
tained any  duubt  whatever  nf  guttt, 
whether  that  doabt  were  a  reasonable 
one  or  not.  Id  Itself ;  and  manifestly  a  de- 
sire for  further  proof,  I'esnltlnK  from  a 
mere  nnreasoned  mlsglvlns.  would  not  In- 
volve a  state  of  mind  on  the  part  of  the 
Juror  which  wonld  make  it  his  duty  to 
acquit.  These  conslderatlona  demon- 
strate the  Infirmity  uf  the  third  charge 
requested  by  the  defendant.  The  fourth 
InatFUCtion  asked  for  defendant  Is  pal- 
pably a  mere  arKament,  and  its  retnMil 
may  be  justified  upon  that  ground.  Pot* 
ter  V.  State,  92  Ala.  37.  8  South.  Rep.  402; 
Chatham  v.  State,  92  Ala.  47.  9  South. 
Rep.  607:  Bancroft  v.  Otis,  91  Ala.  279.8 
South.  Rep.  2K6:  Little  v.  State,  89  Ala.  99, 
8  South.  Rep.  82.  We  do  not  doubt  that 
the  trial  court  may  with  propriety  recall 
the  jury  after  they  have  retired,  and  give 
them  an  instruction  which  had  been  pre- 
viously refused  to  the  defendant.  It 
wonld  seem,  Indeed,  that  In  any  event 
the  defendant  could  not  complain  of  Huch 
action  on  the  part  of  the  court,  as  It  is 
taken  In  consequence  of  his  original  re- 
quest that  the  charxe  should  beglven,  and 
prsanmptively  in  all  cases*  and  as  matter 
u(  fact  in  this  case,  in  bis  interest.  Mar- 
cus V.  State,  89  Ala.  23,  8  South.  Rep.  155. 
So  that.  If  error  was  committed  In  recall- 
ing the  Jury  and  giving  the  prerlously  re- 
fURed  charge,  it  was  affirmatively  bene- 
ficial to  the  defendant,  and  cannot  be 
availed  of  by  hiui  on  appeal.  Marks  v. 
State,  87  Ala.  99.  6  South.  Rep.  377.  The 
conrt  having  properly  recalled  the  Jury, 
and  given  the  charge  at  flrnt  refused  to 
the  defendant,  its  further  action  In  that 
connection  stands  upon  the  same  foot- 
lug  as  If  the  charge  bad  been  originally 
given.  Id  which  case  the  defendant  could 
not  have  complained  beceuRe  of  any  in- 
firmity in  the  enarge  itself,  since  given  at 
his  Instance,  nor  because  of  any  explana- 
tory charge  given  by  the  court.  If  such  ex- 
planation were  proper  In  Itself;  and  that 
the  explanatory  oral  Inatmctlon  given  by 
the  court  was  proper  we  do  not  doubt. 
Barnard  v.  State,  88  Ala.  Ill,  6  Sonth. 
Rep.  753.  We  And  no  error  in  the  record, 
and  the  Judgment  of  the  circuit  court  is 
affirmed. 


163) 


Cbbhct  et  «/.  T.  Kbli^t  et  al. 


(Supreme  Court  of  Alabama.   Jan.  6, 1S93.) 

ATToaiiBrB— Right  to  Cohpsnsation. 

Where  a  firm  of  attorneys  is  retained  to 
prooore  the  granting  of  a  lloanse  to  tellliquor, 
under  an  agreement  that  they  are  to  be  paid  a 
certain  sam  cash  and  the  balance  "whenever 
a  license  to  sell  liquor  la  obtained  or  can  be  ob- 
tained, "  tbey  oaonot  reeover  the  balance  when 
their  efforta  to  injure  a  It<»nse  prove  fmltlesa, 
bat  afterwards  a  license  la  obtained  tbnragb 
the  efforta  of  other  parties. 

Appeal  from  city  conrt  of  Annlston ;  B. 
F.  Cabbadt,  Judge. 

Action  by  Kelly  ft  Smith  against  E.  E. 
Cheney  and  otbeni  for  9350  for  Hrvlcei 


rendered  as  attorn^.  Jndgment  for 
plaintlfrs.   Defendants  appeal.  Reversed. 

CfordooAfc/toaa/cf,  for  appellants.  Keilj 
A  Smttb,  in  pro.  per. 

Stone.  C.  J.  The  claim  set  forth  in  the 
two  counts  of  the  complaint  Is  substan- 
tially as  follows:  The  Antl-Prohib'tlon 
Society  of  Annlston,  a  voluntary  associa- 
tion of  the  pwBona  soed  in  this  actlou,  em- 
ployed Kelly  &  Smith,  attorneys,  to  repre- 
sent them,  or  any  member  of  the  society, 
in  an  effort  to  procure  a  license  to  retail 
spirituous,  vinous,  or  malt  liquors  In  pre- 
cinct 15.  Calhoun  county,  the  precinct  In 
which  Annlston  has  its  aUai.  The  attor- 
neys were  to  represent  the  applicants  for 
license  in  any  and  all  cuarta  that  might 
become  necessary  In  the  attempt  to  ob- 
tain such  license.  The  fee  to  be  paid  ECelly 
&  Smith  was  92.=>0  cash,  and  other  "two 
hundred  and  fifty  dollars  to  be  paid  when- 
ever a  license  to  sell  liquor  Is  obtained  or 
can  be  obtained  lu  said  precinct."  The 
cash  payment  was  presently  made.  This 
suit  is  for  the  deferred  payment,  and  the 
complaiuG  avers  "that  a  license  Issued  ao- 
tfaorlzlng  the  sale  of  spirltnous.  vinous, 
and  malt  liquors  In  Annlston  as  earlv  as 
September  15,  ISOO."  Whether  the  police 
Jurisdiction  of  Annlston  extends  to  and  In- 
cludes the  whole  of  precinct  15  is  nut 
shown.  It  may  admit  of  question  whether 
the  establishment  of  a  right  to  obtain  a 
license  to  retail  within  the  city  of  Annls- 
ton Is  a  compliance  with  the  agreement 
to  establish  such  right  In  precinct  15.  We 
will  not  decide  this  question,  as  we  prefer 
to  place  our  ruling  on  u  different  ground. 

The  present  suit  does  not  count  on  a 
written  retainer.  The  proof  shows  the 
defendants  executed  no  writing.  The  tes- 
timony moat  favorable  to  plalntilTn  shows 
that  two  persons,  being  a  majority  of  a 
committee  of  three,  representing  a  volun- 
tary association  conslsthig  of  a  large  num- 
ber of  persons,  and  known  as  the  "Anti- 
Prcdilbltlon  Society  of  Calhonn  County." 
eat«ed  Into  an  oral  agreemoit  with  tlie 
attorneys,  engaging  their  services  to  r^re- 
sent  the  association  In  certain  matters  of 
prospective  litigation.  Plaintiffs  aver  that 
the  event  has  happened  or  transpired 
on  which  the  second  payment  was  to  be- 
come doe  and  demandable,  and  on  this 
they  base  their  right  of  recovery.  The 
plalntltDs  at  the  time  of  the  retainer  ent" 
cuted  a  receipt  acknowledging  the  pay- 
ment to  them  of  f 250,  specifying  the  pro* 
feselonal  services  they  bound  tbemselvef: 
to  render,  and  naming  the  event  or  condi- 
tion on  the  occurrence  uf  which  the  prom- 
ise to  make  theaecond  payment  depended. 
It  is  stated  In  the  receipt  that  "ttald  Anti- 
Prohibition  Society  of  Calhoun  County. 
Alabama,  have  this  day  oniritoyed  KeUy 
ft  Smith  as  their  attom^s  to  represent 
their  Interest  in  prednct  No.  15  of  said 
county,  [Annlston,]  and  make  such  appli- 
cation to  the  iKobate  court  as  may  be  nec- 
essary  to   thoroughly   test   the   right  to 

Erocnre  license  to  sell  liqnor  in  precinct 
o.  15,  and  to  secure  anch  license,  if  the 
same  can  be  legally  done,  and  to  reprenent 
such  anpUcatkos  of  appeal,  or  otherwise, 
as  may  be  necessary,  either  to  npr«ne 
oouEt,  drcult  court,  or  dty  court,  one  or 
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all,  as  ma;  be  neenearj^  until  It  Is  ascer^ 
talned  whether  license  can  be  Recure<1,  or 
not.  *  *  *  Termsofemp1oyment,f250.00 
cash,  the  receipt  of  which  Is  acknowl- 
edKe^i  and  $250.00  to  be  paid  whenever  a 
license  sell  liquor  Is  obtained,  or  can  be 
obtained,  in  said  precinct."  This  receipt 
was  tint  In  evidence  by  plain tiHH  for  the 
purpose  of  proving  the  terms  of  tho  re- 
tainer. It  was  proved,  and  not  denied, 
that  Kelly  &  Smith  did  render  profes- 
■lonal  services  In  nndeavorlng  to  procure 
a  license  ta  retail  liquors  in  said  precinct, 
particQlariy  in  the  case  of  Olmiitead  v. 
Crook,  89  Ata.  228,  7  South.  Bep.  776;  but 
In  all  their  efforts  they  were  unsuccessful. 
In  a  later  case,  (Ex  parte  Mayor,  90  Ala, 
616,  7  Sooth.  Rep.  779.)  It  was  decided  by 
this  court  that  there  was  no  statute  aa- 
thorislng  the  city  conncil  of  Annlstonto 
enact  an  ordinance  prohibiting  sales  of 
liquors  In  said  city,  but  that  they  could 
only  regulate  such  sale  by  license.  Wr 
therefore  decided  that  the  prohibition  or^ 
dinance  adopted  by  the  city  council  was 
In  ezceas  ol  Its  anthorlty,  and  was  ln< 
valid.  The  result  of  this  decision  was  to 
open  op  the  way  lor  obtaining  a  license  to 
retail  liquors  in  the  city  of  Anniston.  The 
case  last  referred  to  (00  Ala.  516,  7  South. 
Bep.  779)  arose  In  the  matter  of  Mrs.  Un- 
treiner's  conviction  for  violating  the  pro- 
hibition ordinance  of  the  city  of  Annlstou. 
She  was  not  a  member  of  tbe  Anti-Pro- 
hlbltlon  Society  of  Annlston.  and  had 
nothing  to  do  with  Its  plans  and  purposes. 
She  was  an  outsider,  and  Kelly  &  Smith 
neither  represented  her  In  that  litigation, 
nor  did  tbe  Antl-Probihltion  Society  or 
any  of  Its  members,  so  far  as  we  are  In- 
formed, reqnestthem  to  do  so.  They  were 
not  of  counsel  In  tbe  case.  As  we  under- 
stand tbe  contract  of  retainer  In  tbls  case, 
as  evidenced  by  the  written  receipt,  the 
professional  services  to  be  rendered  by  The 
attorneys  were  the  consideration  —  the 
only  consideration— which  purported  to 
uphold  and  could  uphold  the  promise. 
Without  such  services,  or  the  agreement 
to  render  them,  tbe  promise  had  noeon- 
eldcration,  and  would  not  maintain  an 
action.  Blsh.  Cont.  (EnlarKed  Ed.)  g  40; 
Hamlin  v.  Wheelocb,  42  Hun,  530.  And, 
tbe  promise  to  pay  being  made  contingent 
on  success.  It  was  not  enough  that  serv- 
ices should  be  rendered.  Tney  mnst  have 
been  successfully  rendered,  to  entitle  the 
plaintiffs  to  tbe  additional  f 260.  To  test 
this :  When  the  plaintiffs  had  rendered  all 
tbe  professional  services  they  claim  to 
have  rendered,  the  right  to  obtain  alleen»e 
to  retail  llQuors  In  Annlston  had  not  been 
establlBhed.  It  no  proceedings  had  been 
taken  after  that  time,  and  matters  bad 
remained  in  atatn  quo,  no  une  would  con- 
tend the  present  action  rould  be  main- 
tained. A  complete  answer  to  such  suit 
would  be  that  the  promise  to  pay  was 
conditional,  and  the  condition  had  not 
been  complied  with.  Now,  all  that  was 
Bubseq  uen  tly  done,  and  which  It  Is  claimed 
Is  a  performance  of  the  condition,  was 
done  by  another;  and  neither  the  plain- 
tiffs nor  defendante  In  this  salt  bad  any 
participation  therein.  So  far  as  they  were 
or  are  concerned,  U  was  tbe  mer«at  acci- 


dent. It  was  not  a  performance  of  tbe 
condition  on  which  the  payment  of  the 
second  9250  was  made  dependent.  The 
Judgment  of  the  city  court  is  reversed, 
and,  rendering  the  judgment  that  court 
should  have  rendered,  it  Is  ordered  aiid 
adjudged  that  tbe  defendants  go  hence, 
and  recover  of  plaintiffs  the  costs  of  this 
suit  In  the  court  below  and  in  tbls  court. 
Reversed  and  rendered. 


(94  Aim.  14) 

Patb  t.  Statb. 

(Supreme  Court  of  Alabama,  Jan.  8,  1899l) 

HOHIOIDB  — flVIDBNCB  OV  ThbBATS  —  RbTUBAL  TO 
Flbb— GlRODHSTAHTUIi  EVIDBNOa— CHAUOiaB 

— Rbaboitablb  Doubt. 

1.  On  trial  tor  murder,  threats  made  hj  de- 
fendant against  deceased  foar  months  before  tbB 
killing  are  admissible  la  evldenoe. 

S.  Qnlawful  relatlcms  exiaUng  between  de- 
fendant and  the  wifS  of  deceased  may  be  shown 
aa  evidence  of  motive. 

5.  ETidenoe  of  the  refusal  of  defendantto^ee 
when  he  heard  that  be  was  to  be  arrested  for 
tbe  crime  is  inadmissible,  in  the  absence  of  any 
evidence  of  flight  offered  by  tbe  state. 

4.  A  charge  that,  no  matter  how  strong  the 
olrcnmstacces  may  be,  if,  under  all  the  evidence, 
the  jury  believe  that  defendant  might  not  have 
committed  the  orime,  they  must  Boquit,  la  prop* 
erly  refused. 

&  A  cbaige  that  If  the  evldenoe  of  defend- 
ant's good  ohoraoter  generates  a  doabt  in  the 
jury's  mind,  apart  from  all  tbe  other  evidence 
Ic  defendant's  favor,  they  must  acqait,  Is  prop- 
erly refused. 

6.  It  is  proper  to  refuse  to  charge  that,  If 
tbe  evidence  of  a  witness  for  tbe  state  is  directly 
oontradioted  by  a  witness  for  defendant,  the  Jury 
may  reject  the  testimony  of  eitbw:  hut  the  bur- 
den of  proof  being  on  the  state,  "If  all  the  other 
evidence  is  in  equipoise, "  they  must  acquit 

7.  Where  there  is  a  defense  of  an  aWA,  tbe 
evidence  In  support  of  It  should  be  considered  in 
connectton  with  all  the  other  evidence  in  the 
ease,  and.  If  on  the  whole .  evideiiae  there  Is  reo- 
■onoble  doubt  of  defendant's  guilt,  he  should  be 
acquitted. 

Appeal  from  criminal  court,  Jefferson 
county;  Sauubl  E.  Grbb.v,  Judge. 

Bafe  Pate  was  Indicted  for  the  murder 
of  one  John  Orr,  and  was  convicted  of 
murder  in  the  second  degree.  On  the  trial 
It  was  proved  by  the  state  that  Sunday 
morning,  March  15, 1801,  the  body  of  .lohn 
Orr  was  found  on  Twenty-Fourth  street, 
in  the  city  of  Birmingham,  between  Ninth 
and  Tenth  avenues;  that  be  had  a  wound 
in  bla  temple,  caused  by  a  pistol  or  rifle 
ball,  which  caused  his  death.  William 
Bobinson.a  witness  for  the  state,  testlfiecl 
that  on  8aturday  night,  thel4th  of  March, 
1891,  he  was  walking  along  Tnenty- 
Fourth  street,  between  Ninth  and  Tenth 
avenues,  and  heard  the  defendant  and 
John  Orr,  the  deceased,  disputing,  and 
heard  John  Orr  say,  "Go  away,  and  let 
me  alone.  Ton  have  got  one  child  by  my 
wife;  you  ought  to  be  aatisfled;"  that  be 
went  on  up  tbe  street,  and  when  about  75 
yards  away  heard  a  pistol  shot  from  the 
direction  where  be  left  the  two  men  stand- 
ing; that  this  was  between  9:30  and  10 
o'clock  at  night.  Tbe  state  Introduced 
testimony  of  an  uulawfnl  Intimacy  be- 
tween doendant  and  tbe  wife  of  John  Orr. 
Tbe  state  Introduced  teatimoiiy  ol  ttaxeats 
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made  by  defendant  asalnst  deceased  Id 
the  November  preceding  the  kllllDg  Id 
March.  The  defoDdant  uffAred  to  prove 
that  he  gave  himself  up  when  he  heard 
there  was  a  warrant  for  him,  but  thin  evi- 
dence wae  exclnded.  The  evidence  Intro- 
duced for  the  defendant  tended  to  prove 
an  ulihl.  There  wan  alao  evidence  Intro- 
duced by  the  defendant  to  prove  hie  good 
character.  Joho  Lew.S8,  as  a  witness  for 
defendant,  testified  that  he  knew  the  wlt- 
Dess  Robinson,  and  that  on  March  14th 
he  was  with  him  at  Hood's  elevator  from 
aboat  6  o'clock  In  the  afternoon  till  about 
10  o'clock  at  night,  when  he  closed  up  the 
elevator,  and  they  went  down  the  street, 
and  separated  about  10:80  or  11  o'clock. 
The  court  refused  to  give  the  followlag 
written  charges,  requested  by  defendant: 
(1)  "Gentlemen,  I  chiirge  you  that,  no 
matter  how  strongtheulrcamstnuces  may 
be  In  this  caee.  If.  under  all  the  evidence, 
yuu  believe  the  defendant  might  not  have 
committed  the  crime,  then  yoD  most  And 
him  not  guilty."  (2)  "Gentlemen,  I  charge 
yon  that  ft  the  defendant  has  proven  a 
good  cbaraeter,  that  you  may  consider  It, 
and.  If  it  generates  a  doubt  in  your  mind 
apart  from  all  the  other  evidence  In  his  fa- 
vor, then  you  must  find  the  defendant  not 
guilty."  (3)  "Gentlemen,  If  the  testimony 
of  the  witness  William  Robinson  Is  direct- 
ly contradicted  by  the  witness  John  Lew- 
is, and  you  cannot  reconcile  their  testimo- 
ny, then  you  may  reject  either;  but  yon 
cannot  reject  the  testimony  of  a  witness 
capriciously,  and  the  burden  of  proof  be- 
ing upon  the  state.  If  all  the  other  evi- 
dence Is  in  equipoise, you  must  find  the  de- 
fendant not  guilty."  (4)  "Gentlemen,  it 
is  not  necessary  that  the  evidence  In  sup- 
port of  an  o/'o/  should  cover  every  mo- 
ment of  time  In  which  the  oDense  was 
committed.  It  Is  only  necessary  to  create 
a  reasonable  doubt  that  the  defendant 
was  there,  and  If,  under  all  the  evidence, 
there  Is  any  reasonable  probability  that 
the  defendant  was  not  present  when  John 
Orr  was  killed,  then  yon  moat  And  him 
not  guilty."  Defendant  appeals.  Af- 
firmed. 

Wm.  L.MsrtIo,  Atty.  Gen.,  for  the  State. 

Coleman,  J.  The  defendant  was  tried 
for  the  unlawful  killing  of  John  Orr,  and 
convicted  of  mnrder  in  the  second  degree. 

Evidence  of  threats  made  by  the  defend- 
ant against  the  deceased  prevloas  to  the 
itllllng  was  admissible  against  him.  The 
weight  to  be  given  sncb  evidence  depends 
more  or  less  on  the  character  of  the 
threats,  the  length  of  time  interveulng, 
and  the  attending  circumstances.  Griffin 
V.  State,  90  Ala.  699,  H  Sauth.  Rep.  670; 
Long  V.  Stote,  86  Ala.  48.  5  South.  Rep, 
443;  Barnes  v.  State,  88  Ala.  204,  7  South. 
Sep.  88;  Evana  t.  Utate,  6S  Ala.  6. 

It  was  competent  to  show  thatnalaw- 
ful  intimate  relations  existed  between  the 
defendant  and  the  wife  of  the  deceased, 
and  thiecould  be  shown  by  the  acts  of  the 
parties,  and,  so  far  aii  the  defendant  Is 
concerned,  bis  voluntary  statements  to 
that  effect  were  admissible  against  him. 
8uch  relations  are  evidence  of  motive. 
Marlw  ▼.  State,  67  Ala.  C6,  68  Ala.  6S4; 
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JohDBOD  ▼.  State,  17  Ala.  618;  Hall  r. 
State,  40  Ala.  69S. 

It  Is  permissible  for  the  state  to  Intro- 
duce evidence  of  flight  on  the  part  of  the 
defendant  after  the  commlsblon  of  the 
offense,  but  the  refnsal  of  the  defendant  to 
fiee,  there  being  no  evidence  of  flight  offered 
by  the  state.  Is  not  admissible  for  him,  as 
tending  to  establish  hts  innocence.  The 
admission  of  such  evidence  would  be  to  al- 
low him  to  make  testimony  for  htmarif. 
Jordan  v.  State,  81  Ala.  81. 1  South.  Rep. 
677 ;  Chamblee  v.  State.  78  Ala.  466;  Oliver 
V.  State,  17  Ala.  587. 

In  criminal  cases  the  law  only  requires 
that  the  Jury  shall  be  satisfied  of  the  de- 
fendant's guilt beyonda  reasonabledonbt 
The  state  Is  not  required  hy  Its  proof  to 
exclude  possibilities,  or  establish  the  de- 
fendant's guilt  beyond  all  doubt.  Evi- 
dence of  good  character  must  be  consid- 
ered with  the  other  evidence  In  the  case, 
and  If,  Qpoa  the  whole  evidence,  includ- 
ing that  of  good  character,  the  jnry  are 
satisfied  beyond  a  reasonable  doabt  of  fats 
gnllt.  It  Is  tbeir  duty  to  coDvIet.  When 
the  law  says  that  good  character  alone 
may  be  sufficient  to  generate  a  duabt.  It 
does  not  mean  that  it  may  be  eonsldered 
independent  of  the  other  evidence  In  the 
case,  but  in  connection  with  It.  Williams 
V.  State,  52  Ala.  418.  The  first  and  second 
charges  asked  by  defendant  wen  proper- 
ly refused. 

The  third  chaise  requested  was  also 
projwrly  refused.  Although  the  testimony 
of  the  witnesses  William  Robinson  and 
John  Lewis  may  have  been  Irreconcilable, 
there  may  have  been  other  evidence  In  the 
ease  so  bearing  upon  their  testimony  as 
to  satisfy  the  Jnry  of  the  credibility  of  the 
one  or  the  other  of  these  witaesses.  The 
charge  is  argumentative  also. 

When  the  defense  Is  that  of  an  aJIbU  tba 
law  casts  the  burden  upon  the  defendant 
to  reasonably  satisfy  the  Jury  thathe  was 
elsewhere  at  the  time  of  the  commission 
of  the  offense.  Pellnm  v.  State.  80  Ala.  83,. 
8  South.  Rep.  SR.  This  rnle  of  law,  as  ap- 
plicable to  the  defense  of  an  altbt,  does  not 
require  of  the  defendant  to  reasonably 
satisfy  the  Jnry  of  his  exact  wbereaboota 
every  moment  of  the  time  necessary  to 
cover  the  period  when  the  offense  was 
commlttnd,  but  he  is  required  to  prove 
such  a  state  of  facts  or  circumstances  as 
to  reasonably  satisfy  the  Jnry  that  be  was 
elsewhere  than  at  the  place  where  and  at 
the  moment  when  the  offense  was  com- 
mitted. 1  Amer.  &  Eng.  Enc.  Law,pp.4&i,. 
455;  1  Blsh.  Crim.  Proc.  SS  1006, 1067; 
lum  T.  State,  80  Ala.,  8  South.  Rep.,  sapra ; 
Allbritton  T.  State.  (Ala.)  10  South.  Rep. 
426. 

The  first  part  of  the  charge  requested  In 
reference  to  the  aNbt  was  objectionable, 
for  the  reason  that  It  was  eaicniated  to 
mislead.  The  Jury  might  hare  Interred 
from  the  charge  that  the  nllM  whs  soffl- 
elently  established,  although  the  testimo- 
ny adduced  In  support  of  It  did  not  rea- 
sonably satisfy  the  Jury  that  he  was  else- 
where when  the  offense  was  committed. 
A  case  will  not  be  reversed  for  rising  a 
charge  which  calls  for  an  explanation. 
We  lay  down  the  true  rule  to  tw  that 
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proof  adduced  to  support  an  aSbt  ihonkl 
be  eonaldered  by  tbe  Jary  witb  tbe  other 
evidence  In  the  caset  and  If,  npon  the 
whole  evidence,  there  is  a  reasonable 
doubt  of  tbe  defendant's  guilt,  be  should 
be  aaqnltted.  Attrmed. 

<N  Ala.  K)  ' 

Johnston  t  Statb. 
(AqwwM  Cowrt  tff  Alabama.  Jma.  SS.  1899.) 
Coovn— Tbbk-Tihi  —  Sbbvito  Copt  or  Ihdiot- 

HHMT  — JtTRT—  HOKIOIDI  •— SVIOIKOB —  DniCa 
DbOUBjLTJONS — iNTOLnilTABT  MANaLAnQHTBB — 
SSNTBKOB    WOB     HUDBHBANOB  — KbMARKB  OV 

,  Jddob. 

1.  The  act  flxins  the  tUne  wfaen  the  courts 
■oomposiag  the  ninth  Jadlolal  olrcuit  should  be 
held  declares,  "in  the  ooiiuty  of  Cherokee  on  the 
second  Monday  Id  Jannary  and  Jnty, "  and,  after 
fixing  the  time  tor  eaoh  county,  provldet  "that  this 
act  BhaU  not  t^ke  effect  until  after  tbe  spring  terms 
•of  said  ooorts  are  held  for  the  year  1881.  Ap- 
pKnrad  Keeraaxy  14, 1801.  *  field,  that  the  term 
of  tbe  circDit  conrt  in  CSierokee  county  which 
began  the  second  Monday  in  July,  1891,  was  au- 
thorized by  the  act  of  Tebmary  14th,  as  tbe 
spring  term  of  the  court  bad  expired  in  April  fol- 
lowing tbe  adoption  of  encb  aoL 

a.  Under  Code,  |M4(^  it  to  aaHleient  to  eerve 
a  oopy  of  the  Indlotment  and  venire  on  a  defend - 
est  In  person,  "or  on  counsel  appearing  forblm. " 

8.  Where  It  appeared  that  a  certain  person 
was  summoned  as  a  regular  juror  for  tbe  week, 
but  did  not  attend,  that  the  regular  Jury  had 
been  Impaneled  without  him,  and  tnat  bis  name 
was  on  tbe  venire^  a  ooi^  <n  which  was  served 
on  defendant*B  ooonsel,  it  was  not  error  tw  the 
court  to  order  another  name  to  be  drawn,  on  such 
juror  failing  to  answer  to  his  name  when  called. 

4.  Where  a  person  Is  charged  with  having  nn- 
lawfo lly killed  als  wife,  evldenceof  his  anlawfnl 
relations  with  another  woman  are  admissible,  as 
tending  to  show  motive. 

6.  In  a  criminal  action,  evidence  on  the  part 
of  a  defendant  that  he  offerod  to  snrrender  to  a 
-sbertff  or  refused  to  flee  Is  fuadmisaible. 

0.  It  Is  not  proper  to  ask  one  witness  if  an- 
other  vritneaa  who  bad  testified  to  certain  lan- 
guage used  defendant  was  not  mistaken  in  his 
statement,  as  he  should  have  been  asked  to  giro 
his  recollection  of  the  language  used. 

7.  In  objecting  to  the  exclusion  of  a  question, 
-defendant's  ooansel  stated  to  the  oonrt  that  tbe 
sapreme  court  of  tbe  state  had  decided  that  sndt 
questions  were  admissible,  to  which  tbe  court 
replied,  "ZjCtthem  decide  it  again."  field,  that 
tbe  remark  of  the  court  simply  Implied  a  doubt 
as  to  tbe  correctness  of  oouosel's  recollection  as 
to  the  ruling  of  the  supreme  court,  and  that,  as 
the  ooort  withdrew  the  remark,  disfendant  was 
not  mcjudlced. 

&  On  a  murder  trlaL  a  statement  of  deceased 
was  Inadmiaslble  as  a  dying  deolaratioD,  where 
it  was  not  prevlonsly  abown  how  long  It  was 
After  the  shooting  before  the  declaration  was 
made. 

9.  It  Is  not  necessary,  to  constitute  the  offense 
•of  involuntary  manslaughter,  that  defendant 
shonld  have  intentionally  pointed  a  pistol  at  de- 
ceased, as  H  is  BofBclent  if  he  intentionally 
pointed  tbe  pistol*  though  he  supposed  it  was 
not  loaded,  at  another,  and  It  went  cdf  and  killed 
•deceased;  for  Acts  1888-69,  p.  07,  make  it  an 
offrase  to  ptdnt  a  ptotd,  whetlur  loaded  or 
nob  at  any  prason. 

10.  On  a  morder  trial  It  was  not  error  for  the 
•court  to  reftise  to  charge  "that,  if  tbe  jury  be- 
lieve from  tbe  evidence  that  defendant  Is  a  man 
of  good  moral  character,  then  that  itielf  may 
generate  a  donbt,  although  none  otherwise  ex- 
ists, "  as  each  charge  would  tend  to  mislead. 

11.  The  judgment  of  the  court  that  defendant, 
•oonrlcted  of  a  mtsdemeunor,  perform  hard  la- 
tor  for  the  county  for  16  months  and  ray  the  costs 
of  the  prosecution,  will  be  oaerea^tBL  oo  appeal, 
aa  the  limit  iacaBee  oc  nuadameaour  la  8  nnitba. 


Appeal  from  circuit  court,  Qierokee 
county;  John  B.  Tally,  Judge. 

Robert  W.  Jobnaton  was  Indleted  for 
murder  In  the  first  degree,  and  from  a 
conviction  ol  manalanghter  appeals. 
Modified. 

Oo  tbe  call  of  tbe  cose  in  tbe  lower 
conrt,  tbe  defendant  moved  to  qoaab  tbe 
Feoire,  on  tbe  ground  tbat  be  bad  not 
been  Individually  served  with  a  copy 
ol  tbe  Indictment  and  a  list  of  the 
Jurors  summoned  as  a  special  venire  to 
try  his  case,  but  that  the  said  copy  of  tbe 
Indictment  and  veoire  was  served  on  bis 
attorney,  aithougb  be,  tbe  delendant, 
was  In  Jail  at  tbe  time.  Tbe  court  over- 
ruled tbia  motion  to  quash,  and  the  de- 
fendant duly  excepted.  Tbe  evtdeuce  for 
tbe  utate  tended  to  show  tbat,  while  tbe 
defendant  was  cleaning  and  olUog  his 

f»istoI,  he  pointed  and  snapped  it  at  bis 
Ittle  cblldren  and  bis  wife,  without  know- 
ing tbat  It  was  loaded ;  and  tbe  pistol 
went  off,  and  the  ball  Btrack  tbe  eald 
Margaret  Johnston,  defendant's  wife, 
which  wound  resulted  In  ber  deatb. 
Against  the  objection  nnd  exceptlcm  of 
defendant,  the  court  allowed  tbe  state  to 
prove  that  the  defendant  had  told  a  wlt- 
nesis  "that  he  had  bad  dealings  with  a 
woman  by  tbe  name  of  Snuw  fifty  times, 
he  reckoned.'*  Tbe  state  Introduced  as 
witness  one  Pollard,  who  testified  that 
one  night  when  tbe  defendant  waa  pass- 
ing his  house  wItb  some  prlHunera  hie  wife 
asked  falm  when  he  would  be  back,  to 

which  he  replied,  "It  is  none  of  your  G  

d— d  businesB."  On  the  croHS-examina- 
tlon  of  one  Young  as  a  witness,  tbe  defend- 
ant asked  said  witness  tbat,  if  said  Pol- 
lard did  testify  as  above  set  (»rtb,  "if  be 
was  not  mistaken  In  that  statement." 
Tbeeourt  sustained  tbe  state's  objection 
to  this  question,  and  tbe  defendant  duly 
excepted.  Tbe  bill  of  exceptions  then  re- 
cites: "Defendant's  counsel  stated  to  the 
court  that  tbe  aupreme  court  of  this  state 
had  decided  tbat  aocb  questions  were 
admissible,  to  wfalcb  the  court  replied, 
'I^tthem  decide  It  again.*  To  tbla  re- 
mark of  tbe  court  the  defendant  then  and 
there  duly  excepted.  Tbeeourt  withdrew 
said  remark."  Tliere  waa  evidence  Intro- 
duced ae  to  the  general  good  character  of 
the  delendant,  and  bIao  that  he  and  his 
wife,  whom  be  killed,  were  upon  very 
good  terms,  and  always  seemed  to  treat 
each  other  well  and  considerately.  The 
court  gave  Its  general  charge  to  tbe  Jury 
in  writing.  The  defendant  separately  ex- 
cepted to  tbe  following  portion  of  tbe 
said  chai^  as  ^ven:  "It  tbe  defendant 
pointed  the  pistol  at  his  child,  believing 
It  was  not  loaded,  and  snapped  It,  and 
tbe  pistol  went  off  and  killed  Margaret 
Johnston,  and  this  occurred  In  this  county 
some  time  last  Jannary  or  February,  be 
would  be  gQilty  of  maoslangbter  In  tbe 
second  degree."  The  defendant  also  sep- 
arately excepted  to  that  part  of  tbe  gen- 
eral charge  which  was  aa  follows:  "If 
this  [the  shooting  of  Mrs.  Johnston]  waa 
done  while  snapping  tbe  platol  at  his 
child.  It  was  unlawful. "  And  tbe  defend- 
ant also  separately  excepted  to  the  ex- 
pression In  tbe  general  charge  that  "if, 
by  accident  Mn.  Jobnaton  waa  Id  range. 
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and  waa  shot  and  killed.  **  The  deTendent 
also  separately  excepted  to  the  ref  aaal  of 
the  court  to  glTe  the  rnllowiu?  written 
charges  requested  by  hloi:'  (l)  "Unless 
the  jary  flnil  from  all  the  testimony  that 
the  defendant  Intentionally  pointed  the 
pistol  at  bis  wife  when  be  shot  her,  then 
the  Jury  mast  find  the  defendant  not 
Kullty."  (2)  "That  II  the  Jury  believe 
from  the  evidence  that  defendant  is 
shown  to  be  a  man  of  KOud  character, 
then  that  itself  may  generate  a  doubt, 
althonsh  none  otherwise  exists. "  (8) 
"CnlesB  the  Jnry  believe  from  all  the  evi- 
dence that  the  defendant  pointed  the  pis- 
tol at  his  wife  Intentionally,  then  they 
cannot  find  him  gDllty." 

/.  L.  Bnraett,  tor  appellant.  Waa,  L. 
Martia,  Atty.  Gen.,  for  the  State. 

Cor.EUAN,  J.  It  is  argued  that  the  conrt 
at  which  the  defendant  was  tried  was 
held  at  a  time  not  authorized  by  law. 
The  court  began  on  the  2d  Monday  ol 
July,  1891.  The  actflxlngthe  time  when 
the  courts  composing  the  ninth  Judicial 
circuit  ahonid  be  held  declares  as  follows: 
"(1)  In  the  county  of  Cherokee  on  the 
second  Monday  In  January  and  July,  and 
at  each  term  may  continue  three  weeks." 
After  QzIdk  the  time  for  each  county,  the 
act  provides  "that  this  act  shall  not 
take  effect  until  after  the  spring  terms  of 
said  courts  are  held  tor  the  year  1S91.  Ap- 
proved February  14, 1891."  When  this  act 
was  approved  the  cunrts  were  then  being 
held  In  the  ninth  Judicial  circuit,  under  the 
Inw  In  force  as  fixed  by  the  Code,  and  by 
virtue  of  Its  provisions  the  last  conrt  held 
In  this  circuit  began  on  the  ninth  Mon- 
days after  the  fourth  Mondays  In  Janu- 
ary and  July,  and  might  continue  for  four 
weeks.  Code,  §  749.  The  last  court  to  be 
held  in  thin  circuit  under  the  law  as  fixed 
by  the  Code,  and  then  In  force,  would  ex* 
pire  some  time  In  April  following  the 
adoption  of  the  act  of  February  14, 1891. 
It  was  the  purpose  of  the  leglslatarn  that 
these  terms  should  not  be  Interfered  with 
orafTeeted  by  the  new  order  or  arrange- 
ments, and  to  accomplish  this  result  It 
was  provided  that  the  later  act  should 
not  take  effect  until  after  those  terms  bad 
been  completed.  We  think  there  Is  noth- 
ing In  this  objection. 

Under  wctlon  4449  of  the  Code,  It  ia  snffl- 
dent  to  servea  copy  of  the  Indictment  and 
venire  upon  the  defendant  In  person  or 
counsel  appearing  lorhim.  Beeaev.State, 
90  Ala.  626,  H  8onth.  Rep.  818.  The  name 
of  John  A.  Kennedy  was  drawn  from  the 
hat  as  a  Juror  in  the  case.  The  record 
shows  that  John  A.  Kennedy  had  been 
summoned  as  a  regular  Juror  for  the  week, 
but  did  not  attend,  and  the  regular  Jury 
had  been  Impaneled  wlthoat  him.  His 
name  was  on  the  reo/re,  a  copy  of  which 
had  been  served  upon  the  defendant's 
counsel.  The  rule  requires  that,  when  the 
day  fixed  for  the  trial  of  one  charged  with 
a  capital  utfense  Is  a  day  of  the  week  In 
whlcb  the  order  setting  a  day  tor  the  trial 
Ib  made,  the  copy  served  npon  the  defend- 
Ruts  shall  Include  the  names  of  those  in 
attendaneeand  Impaneled  aa  regular  Jurors 
tor  the  week;  bot,  when  the  day  fixed  tor 
the  trial  Is  a  day  of  a  week  sacteedlng  the 


week  In  which  the  order  Is  made,  the  list 
of  Jurors  to  be  served  npon  the  defendant 
mnst  include  the  namM  of  the  Jurors  sum- 
moned to  serve  as  r^alar  Jurors  for  that 
week.  Slielton  v.  State,  73  Ala.  6;  Posey 
T.  State,  Id.  4^;  Floyd  v.  State,  55  Ala. 
61.  The  Juror  Kennedy  tailing  to  answer, 
the  court,  against  the  objection  ol  the  de- 
fendant, ordered  the  drawing  from  the 
hat  to  proceed.  The  defendant  at  the 
trial  assigned  no  grounds  for  his  objec- 
tlon,and  nowlnslsts  that  the  court  should 
have  ordered  another  Juror  summoned  to 
supply  his  place.  The  case  Is  not  covered 
by  section  4322  of  the  Code,  where  this 
course  Is  prescribed  by  statute.  There 
was  no  mistake  In  the  name  of  the  Joror 
John  A.  Kennedy.  It  was  irimply  the  ease 
of  a  Juror  who  bad  been  summoned  and 
failed  to  attend.  The  principle  applying 
here  was  decided  In  Hall  v.  State,  61  Ala. 
13.  In  the  latter  case,  a  Juror  failing  to 
answer  to  his  name  when  drawn,  the 
court  ordered  another  name  to  ha  drawn, 
and  It  was  held  to  be  without  ern)r.  See, 
also,  Johnson  v.  State,  47  Ala.  34.  The 
reasons  for  the  rule  are  there  stated. 
There  Is  nothing  In  the  objection  that  the 
name  W.  F.  Roberts  appeared  In  the  list 
served  upon  defendant's  counsel  when  the 
correct  name  was  W.  L.  Roberts.  It  was 
the  duty  of  the  trial  court  to  examine  the 
original  and  eopy,  and  determine  wheth- 
er the  copy  was  correct.  That  was  done 
In  the  present  case.  The  record  shows 
that  the  copy  served  contained  the  name 
of  W.  Li.  Roberts,  and  from  an  iuRpectlon 
of  the  original  sent  up  to  this  court,  but 
which  was  unnecessary,  our  cunclusion 
coincides  with  the  trial  court. 

When  a  person  la  charged  with  having 
anlawfnlly  killed  his  wife,  it  Is  permissible 
to  prove  unlawful  relations  with  another 
woman.  It  Is  evidence  tending  to  show 
motive. 

It  Is  not  permissible  for  a  defendant  to 
make  evidence  for  himself  by  showing 
that  he  offered  tu  surrender  to  the  sheriff 
or  reused  to  flee.  On  these  propositions  see 
Pate  V.  State.  10  South.  Rep.  663,  (present 
term.)  and  authorities  cited. 

It  is  not  proper  to  ask  one  witness  If  an- 
other wltneHs  who  bad  testified  as  to  cer- 
tain language  used  by  the  defendant  was 
not  mistaken  In  his  statement.  The  wit- 
ness thus  Interrogated  should  frlve  his 
recollection  of  the  language  need.  It  Is 
the  province  of  the  Jury  to  draw  the  con- 
cluRion  In  such  cases. 

We  understand  the  remark  of  the  court 
to  which  exception  was  reserved  as  sim- 
ply Implying  a  doubt  as  to  the  correctness 
of  counsel's  recollection,  In  the  statement 
made,  as  to  the  ruling  of  the  supreme 
court.  The  conrt  withdrew  the  remark, 
and  we  are  unable  to  perceive  bow  injuir 
resulted  to  defendant. 

No  predicate  was  laid  tor  the  Introduc- 
tion of  the  statement  by  the  deceased  as  a 
dying  di>claratIon.  and  It  was  not  shown 
how  long  after  the  shooting  before  the 
declaration  vas  mads.  Acta  and  declara* 
ttons,  to  be  admissible  under  the  principle 
of  res  gestm,  must  be  substantially  con- 
temporaneous with  the  main  fact  under 
consideration,  and  so  closely  connected 
witb  It  as  to  Ulnstrato  its  cbaractsr. 
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Fonvllle  State,  91  Ala.  42, 8  SoDtb.  Rep. 
ASS.  The  declaratlous  were  Dot  admlBsI- 
ble  For  any  purpose. 

Oar  statute  divides  manslaughter  Into 
two  degrees,  as  follows:  "  Manslaagfater 
by  Toluntarily  depriving  a  human  being 
of  life  la  manslaughter  In  the  first  degree, 
and  manalaughter  cummltted  under  any 
other  dreumataDce  la  manslaughter  In  the 
second  deKreo."  Code,  S  8781.  "luvolnn- 
tary  manslaughter"  has  been  defined  to 
be  the  unlawful  killing  of  a  humao  being 
without  malice,  elchur  expresned  or  Im- 
plied, and  without  Intent  to  kill  or  Inflict 
the  Injury  causing  death,  committed  acci- 
dentally io  the  commission  of  somRunlaw- 
fol  act  not  feUonlous.  or  In  the  Improperor 
negligent  peitormance  of  an  act  lawful 
In  Itself.  6  Amer.  &  Eng.  Enc.  Law,  p. 
588.  If  an  act  be  done  unlawful  In  Itself, 
but  without  mlSL'hlevoas  Intention,  and 
the  act  was  done  heedlessly  and  Incau- 
tlouBly,  It  will  be  manalaughter.  not  acci- 
dental death,  because  the  act  which  ensued 
was  unlawful.  Boscoe,  Crim.  Ev.  (  731. 
Mtead  venture, says  Blackatone^happene  In 
consequence  of  a  lawful  act;  iDVoluntary 
manslaugbtpr.  In  consequence  of  an  un- 
lawful act.  4  Bl.  Comm.  §  192.  A.  whips 
u  horse  cn  which  B.  Is  riding;  whereup- 
on the  horse  springs  out,  and  runs  over  a 
child  and  kills  it;  this  Is  manslaughter  In 
A.,  but  misadventure  In  B.  1  East,  P.  C. 
265.  Manslaughter  In  the  second  degree  Is 
when  the  homicide  results  from  the  com- 
mission of  n  misdemeanor  or  civil  tort, 
but  which  result  was  not  Intended  or  con- 
templated.  Mitchell  V.  State,  60  Ala.  8S. 

By  act  of  the  legislature,  the  pointing  of 
a  sun  or  pistol  or  other  fire>arm  at  an- 
other, whether  loaded  or  unloaded,  is 
made  an  offense.  Acte  188(1-89,  p.  67. 
There  Is  evidence— that  of  the  witness 
Wilson— which  tended  to  ehow  that  the 
defendant  was  snapping  hla  pistol  at  a 
child  when  It  went  off,  and  killed  deceased. 
The  charge  ol  the  court  upon  this  phase 
of  the  evidence  was  neither  akwtract  nor 
erroneous.  It  was  not  necessary  that 
the  defendant  should  have  Intentionally 
pointed  the  pistol  at  the  deceased  to  con- 
stitute the  olfpnse.  If  he  InteDtionally 
pointed  It  at  the  child,  and  while  doing 
this  unlawful  act  it  went  off  and  killed  de- 
ceased, although  be  may  have  supposed  It 
was  not  loaded,  he  was  guilty,  at  least, 
of  Involantarymanalaughter.  The  killing 
was  not  a  misadventure. 

Good  character  may  generate  a  doubt 
in  cases  where,  without  such  proof,  the 
Jury  would  he  satisfied  beyond  a  reason- 
able doubt  of  the  defendant's  guilt.  But 
the  Jury  are  not  authorised  to  consider 
the  proof  of  good  character.  lndepend«it 
of  the  other  evidence  In  the  case,  it  Is 
taken  into  consideration  with  all  the  evi- 
d<*nce,  weighed  with  It,  and  it,  upon  the 
whole  evidence,  the  Jury  entertain  no  rea- 
sonable doubt  of  guilt,  they  must  convict. 
The  manner  of  expression  used  in  the 
charge  requested  was  calculated  to  con- 
vey to  the  ]ury  that  they  might  consider 
the  proof  of  good  character  by  Itself,  or 
Independent  of  the  other  evidence,  and. 
when  separately  considered,  might  gen- 
erate a  doubt.  We  have  bnt  recently  con- 
4emned  a  somewhat  similar  charge  In 


the  case^tif  Fat«  v.  State,  (present  term,) 
10  South.  Rep.  666,  and  It  Is  liable  to  the 
same  objection  as  the  charge  criticised  in 
WllliamB  V.  State,  52  Ala.  412.  We  have 
examined  the  exceptions  to  the  general 
charge  of  the  court  and  each  aenlgnmcnt 
of  error,  and  find  no  reversible  error  In 
the  record.  The  Judgment  ol  the  conrt 
that  the  deltedant  perform  hard  labor  for 
the  county  for  a  term  of  15  months,  to 
pay  the  cost  of  the  prosecution,  was  erro- 
neous. Eight  months  Is  the  ]lmlt,in  caens 
of  misdemeanor,  for  which  a  person  may 
be  sentenced  to  pay  coat.  The  judgment 
will  be  here  corrected  In  this  respect,  and 
as  thus  corrected  Is  affirmed.  Bradley  v. 
State.  69  Ala.  818.  Afilrmed. 

(M  Ala.  «7) 

OwBNS  et  al.  V.  Statb. 
(Supreme  Court  of  Alabama.  Jan.  98, 169S.) 

AdTJLTBBT— EVIDBITOS. 

1.  On  &  prosecutiOD  of  a  man  and  woman  tor 
Bdaltei7.  evidfflioe  of  the  previous  marriage  of 
the  woman  to  another  man  la  admiarible. 

9.  Bnoh  previous  murlage  may  be  proved,  as 
^aiast  tbe  woman,  by  the  deolaratlooa  and  ad- 
missions of  the  alleged  former  husband  and  the 
woman. 

8.  Though  the  evidence  may  show  that  de- 
feadauta  are  guilty  of  bigamy,  that  doee  not  bar 
a  conviction  tar  adultery. 

4.  Where  d^endanta  are  eharged  with  living 
together  in  a  state  of  adultery  or  fornication,  aod 
the  evidenoeshowsthat  tbey  cohabited  soma  time 
before  tbey  were  married,  u  la  not  error  to  re- 
fuse to  chai^  that  defendants  cannot  be  convict- 
ed unless  the  Jury  find  that  the  woman  waa  pre- 
viously married  to  another  man. 

5.  The  fact  that  defendants  believed  that  one 
of  tbem— tbe  woman—waa  not  In  fact  married 
to  the  alleged  former  buaband,  la  no  dafenaa  to 
tbe  charge  cn  adultery,  if  the  woman  waa  in  fact 
80  married. 

Appeal  from  circuit  court,  Escambia 
conuty;  John  P.  Huhbabd,  Judge. 

Joe  Owens  and  Prudeuce  Owens  were 
convicted  on  the  charge  of  living  together 
In  adultery  or  fornication.  The  court 
charged  tbe  Jury  aa  follows:  "Although 
tbe  facts  In  this  case  might  show  the  of- 
fense of  bigamy  by  the  defendant  Pru- 
dence, you  can  find  Iter  guilty  of  adultery. 
If  you  believe  beyond  a  reasonable  doubt 
that  she  Is  guilty  of  adultery.  This  Is  not 
a  case  where  the  misdemeanor  Is  merged 
In  the  felony,  even  if  you  should  believe 
she  was  guilty  of  bigamy. "  The  court  re- 
fused the  following  chargefi.  requested  by 
defendants:  "(1)  Before  tbe  Jury  ran  find 
the  defendants  guilty  In  this  case,  tliey 
must  find  beyond  all  reasonable  doubt, 
from  thu  ertdenccthat  the  defendant  Pru- 
dence Owens  was  married  to  the  man 
Beatty.  A  mere  adalterons  intercourse 
with  falm,  no  matter  for  how  long  contin- 
ued, will  not  be  sufficient.  (2)  The  conrt 
charges  the  Jury  that,  if  they  believe  from 
the  evidence  that  It  was  understood  by 
tbe  defendants  that  Beatty  and  the  de- 
fendant Prudence  were  not  In  fact  mar- 
ried, they  mnst  find  for  the  defeudants.'* 
Defendants  appeal.  Affirmed. 

Davldaoa  4  MeOowaa,  for  appellants. 
Wm.  L.  Martin,  Atty.  Gen.,  for  tbe  State. 

Walker,  J.  The  defendants,  Joe  Owens 
and  Prudence  Beatty,  were  convicted  on 
the  charge  ol  living  together  In  a  state  of 
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adultery  ur  fornication.  The  cohabita- 
tion WHB  not  denied,  but  the  defendants 
claimed  that  tbej  had  been  duly  married. 
There  was  evidence  tending  to  ebow  that 
At  ttae  time  of  tbelr  aUesed  marriage  the 
female  defendant  was  the  wife  of  one 
Beatty.  Evidence  wau  admitted  wlthoot 
objectlen  to  show  that  the  defendant  Pru- 
dence and  the  man  Beatty  lived  In  the 
same  huoee  as  husband  and  wife,  treated 
each  other  as  husband  and  wife,  and  so 
called  each  other.  Against  the  objection 
of  the  defendants  a  witness  was  permitted 
to  state  that  while  the  deteudant  Pru- 
dence and  the  man  Beatty  lived  together 
a  child  who  lived  with  them  called  ttae 
man  Beatty  father,  and  that  the  roan 
Beatty  called  the  defendant  Prudence  his 
wife.  This  evidence  was  admissible 
against  the  defendant  Prudence.  Mar- 
riage may  be  proved  by  the  admissions 
and  declarations  of  the  parties:  and  the 
man's  recognition  of  himself  aa  Che  parent 
of  the  woman's  ctalld,  and  the  tact  that  he 
allows  the  child  to  call  him  father,  are  clr- 
cnmstanceB  tending  to  show  marriage. 
Williams  V.  State,  54  Ala.  181;  Green  v. 
State.  69  Ala.  69;  2  Greenl.  Ev.  g  462.  This 
evidence  being  admissible  against  one  of 
the  defendanti),  the  other  defendant  was 
not  entitled  to  have  It  entirely  excluded. 
The  remedy  of  the  defendant  Owens,  to 
prevent  the  nse  of  this  evidence  against 
blm,  wastoask  instructions  limiting  Its 
effect,  so  as  to  confine  its  influence  to  his 
co-defendant,  against  whom  alone  It  was 
adrais6ib1e.  Williams  v.  State,  81  Ala.  1. 
]  »outh.  Bep.  379;  Alaabrooks  v.  State, 
52  Ala.  24. 

The  offenae  of  bigamy  la  complete  when 
the  second  marriage  is  complete,  without 
proof  of  snbseqaent  cohabitation.  Beggs 
V.  State,  65  Ala.  108.  The  offense  of  adul- 
tery Is  not  oecessarllv  involved  in  bigamy, 
and  there  may  be  a  prosecution  for  living 
together'ln  a  state  of  adultery,  although 
the  parties  may  also  be  guilty  ut  bigamy. 
There  was  no  error  la  the  charge  of  the 
court  on  this  subject. 

The  first  charge  requested  by  the 
defendants  was  properly  refused.  There 
was  evidence  tending  to  show  that  they 
lived  together  in  a  state  of  tomlcation 
before  their  alleged  marriage.  It  was  not 
necessary  to  prove  adultery  to  support 
the  Indictment.  It  there  bad  been  no  evi- 
dence that  the  defendants  cohabited  to- 

f ether  before  formal  marriage.  It  would 
ave  been  necessary  to  show  the  Invalid- 
ity of  that  marriage. 

If  the  defendant  Prudence  and  the  man 
Beatty  were  In  fact  married,  the  under* 
standing  of  the  defendants  to  the  con- 
trary would  not  relieve  their  cohabitation 
of  ita  adnlterotia  character.  This  consld- 
erstion  diaclosea  the  incorrectness  of  the 
second  charge  reqoeated  by  the  defend- 
ants. Affirmed. 
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(Stapnme  Coiert  of  Alabama.   Feb.  4, 189S.) 

CaiHIltAL  LlBBL— ISSICTHSNT. 

Under  Code,  {  8771,  providing  that  any 
pnson  who  pablistaes  a  libel  of  another,  wtkiob 
tends  to  jnttvcdEe  a  breach  of  the  peace,  shall  be 
ffollly  of  a  orlminal  ofEense,  aa  iDdlotmeDt  for 


criminal  libel,  which  falls  to  obana  that  the 
libel  tended  to  provoto  a  breach  of  taa  peace,  Is 

insuificient 

Appeal  from  city  court  of  Mobile;  O.  J. 
Srmmes,  Judge. 

Jubn  J.  Moody  was  indicted  and  con- 
victed of  criminal  libel,  and  appeals.  Re- 

Wm,  L.  Martla,  Atty.  Gen.,  for  tbe 

State. 

Wai-krr,  J.  Mr.  Wharton,  In  discussing 
the  offense  of  libel  under  the  common  law, 
says:  **  Whatever,  if  made  tbe  subject  of 
civil  action,  would  be  conaldered  libelona 
without  laying  special  damage,  la  Indict- 
able in  a  criminal  court."  2  Whart.  Crlm. 
Law,  (9th  Kd.)  1598.  Another  standard 
text-writer  on  criminal  law  thus  defines 
the  offense  of  libel :  "  It  is  any  representa- 
tion in  writing,  or  by  pictures,  offlgies, 
or  the  like,  calculated  to  create  diaturh- 
ances  of  the  peace,  to  corrupt  the  public 
morals,  or  to  lead  to  any  act  which, 
when  done.  Is  Indictable.**  3  Blsta.  Crim. 
Law,  (7th  Ed.)  {  907.  Again,  it  Is  stated 
in  a  recent  commentary  on  the  subject 
that  "any  publication  which  has  a  tend- 
ency to  disturb  the  public  peace  ur  good 
order  of  society  is  a  libel  by  the  common 
law,  and  la  Indictable  aa  aach."  ICewelt. 
Defam.  987.  In  a  dvll  action  for  damages 
this  court  has  given  the  following  defini- 
tion of  libel:  "Generally,  any  false  and 
malicious  publication,  when  expressed  in 
writing  or  printing,  or  by  signs  or  pict- 
ures. Is  a  libel,  which  charges  an  offense 
punishable  by  Indictment,  or  which  tends 
to  bring  an  individual  Into  public  hatred, 
contempt,  or  ridicule,  or  charges  an  act 
odlons  and  disgraceful  in  society.  Thta 
general  definition  may  be  said  to  Include 
whatever  tends  to  Injure  the  character  of 
an  individual,  or  blacken  his  repotatiou, 
or  Imputes  fraud,  dishonesty,  or  other 
moral  turpitude,  or  reflects  shame,  or 
tenda  to  pnt  blm  without  the  pale  of  «>• 
cial  Intercourse. "  Publishing  Co.  v. 
Crudnp,  86  Ala.  iHO,  6  South.  Rep.  9S3. 
The  above  definitions  are  to  be  looked  to 
in  determining  whether  a  publication  is 
libelous;  for,  while  our  Criminal  Code 
provides  for  the  punishment  of  libel,  yet 
It  does  not  define  the  offense  further  than 
to  state  tbe  fact  or  circumstance  which 
renders  the  libel  punlafaable  aa  a  crime. 
It  Is  clear,  however,  that  the  eompreben- 
stve  definitions  of  criminal  libel  under  the 
common  law  Include  oflensee  which  are 
not  punishable  under  our  statute.  The 
statute  on  the  subject  provides  that  "any 
person,  who  publishes  a  libel  of  another 
which  may  tend  to  prove  a  breach  of  Uie 
peace,  must  be  punished,  on  conTlctlon,' 
etc.  Code  Ala.  $  3771.  This  Is  a  general 
provision  prescribing  the  kind  of  libel 
which  is  to  be  punished  criminally.  A 
publication  which  Is  a  libel  within  the  defi- 
nitions above  quot«d  Is  not  within  the 
terms  of  tbe  statute  unless  It  "may  tend 
to  provoke  a  breach  of  the  peace. "  That 
the  publication  baa  anch  a  tendency  la  the 
fact  which  renders  the  libel  pnnlahable 
under  the  statute.  The  offense  which 
the  statute  denounces  Is  not  shown  unless 
it  la  made  to  appear  that  tbe  publication 
la  one  which  may  tend  to  provoka  ft 


Digitized  by 


Ala.) 


HOOD  0.  BLAIB. 


671 


breach  of  the  peace.  An  Indictment  In 
Inrafficloit  when  It  oxnits  to  state  thiH 
material  Ingredient  uf  the  atatatory 
oHeDee.  When  the  case  ot  Reld  v.  State. 
58  Ala.  402,  was  decided,  the  sttitate,  ae  it 
now  stands,  wae  not  In  existence.  The 
Revised  Code  of  1807  was  In  rorce  at  that 
time.  In  that  Code,  af>  also  in  the  Code  of 
1876,  the  section  correspondinK  witb  sec- 
tion 8771  of  the  present  Code  was  In  the 
folio wlnf?  words:  "Anyjwraon  who  pnb- 
llaheH  a  libel  of  another  person,  or  who 
sends  to  another  person  a  threatening  or 
abaslve  letter,  which  may  tend  to  provoke 
a  breach  of  the  peace,  moat  be  punished, 
on  conviction,  by  fine  and  Imprisonment 
Id  the  county  Jail,  or  hard  labor  for  the 
coanty,  the  fine  not  to  exceed  In  any  case 
flTe  hundred,  dollars,  and  the  Imprison- 
ment or  hard  labor  not  to  exceed  six 
montlie."  Bev.  Code  1867,  §  8553;  Code 
1S76.  9  4106.  In  the  case  above  cited  the 
conrt  evidently  conatrued  the  words. 
"  which  may  tend  to  provoke  a  breach  of 
the  peace,  **  aa  having  reference  to  the  act 
of  sending  a  threatening  or  abostve  let- 
ter. The  clause  to  which  the  words 
quoted  had  rf^tercnce  In  the  section  as  It 
Btuod  In  the  former  Codes  is  wholly  omit- 
ted from  section  8771  of  the  present  Code. 
The  langaage  of  the  section  as  thna 
changed  makes  It  perfectly  plain  that  the 

BroTlslon  la  only  for  the  pnniafament  of 
bels  which  may  tend  Co  provoke  a 
breach  of  the  peace.  The  existence  of  this 
pernicloas  tendency  is  the  fact  which  ren- 
ders the  libel  a  public  offense,  and  punish- 
able under  the  statute.  An  indictment 
which  merely  chaises  the  publication  of 
the  libel,  without  stating  the  one  circum- 
stance which  the  statute  makes  the  test 
of  the  criminality  of  the  act,  does  not 
show  the  commission  ot  the  particular 
ofrense  which  Is  denounced  by  the  stat- 
ute. The  indictment  In  the  present  case 
Is  without  any  averment  as  to  tbe  ten- 
dency of  the  publication  to  provoke  a 
breach  ot  the  peace.  For  the  lack  of 
SDch  averment  the  Indictment  must  be 
pronounced  insufficient.  We  do  not  re- 
gard the  provialon  of  section  8772  as  dts- 
peDSlng  with  the  necessity  of  malting  such 
avernieut.  That  section  merely  dispenses 
with  tbe  necessity.  In  charxint:  the  libel, 
of  statlnf?  extrinsic  matter  by  way  of  in- 
ducement or  Innuendo.  When  the  law 
made  It  a  criminal  offense  merely  tu  pub- 
lish a  libel  of  another  person.  It  was  not 
necessary  to  state  tbe  tendency  of  tbe 
publication  to  provoke  a  breach  of  the 
peace.  But  when,  as  a  result  ot  a  change 
of  the  statute,  the  libel  Is  not  criminally 
punishable  unless  It  may  tend  to  provoke 
a  breach  of  the  peace,  the  existence  of  such 
tendency  must  be  charged  as  a  conntltu- 
ent  element  of  the  offense.  Reversed  and 
remanded. 

(K  Ala.  629) 

Hood  v.  Blair,  Sheriff,  et  al. 
(Supreme  Court  of  Alabama.  Feb.  4, 1SS2.) 

aHEKIFFS— FAII.UBE  TO  BlXECnTG  FBOCE8S— HO- 
XION  FOB  BUMUAaT  jnDQHXIfiy-AlCXNDlIXNT. 

1.  tJuder  Code,  81  8826,  S3it8,  providisg  th&t 
Where  tbe  sberifl  lalln  to  make  the  moiiey  on  au 
ezecQtlon  issued  a  histioe  of  tbe  peace,  which 
hydoe  diligence  be  might  havemade,  a  summary 


Judgment  for  the  amount  maybe  rendered  againsk 
blm  on  motion,  and  that  where  the  amount  exceeds 
glOO  the  motion  must  be  made  in  the  oironit 
oourt,  a  motion  made  In  the  circuit  court  tor 
Judgment  against  the  sheriff  for  failing  to  collect 
two  executions  issued  by  a  Jnstice,  one  for  $1U0 
and  one  for  |00,  is  properly  dismissed,  as  the 
oourt  Qas  no  jarlsdiotion  of  the  t«0  inclnded. 

8.  It  Is  error  to  dismiss  tlie  motion  Anally  on 
the  groond  that  the  objections  suggested  by  the 
demurrer  cannot  be  removed  by  amendment,  since 
the  circuit  court  would  have  lurlsdiotion  of  a 
motion  for  sununury  Judgment  on  the  tlOO  ezeoa- 
tion  alone. 

Appeal  from  circuit  court^  Cherokee 
county;  John  B.  Tally,  Judge. 

Motion  by  S.  M.  Hood  against  John  B. 
Blair,  aberitr,  and  tbe  sureties  on  bis  offi- 
cial bond,  for  auromary  Judgment  for  flOO 
and  $6U,  tbe  amounts  of  tw<i  Judgmenta 
recovered  by  movant  before  a  justice  of 
the  peace,  aud  executions  for  which  were 
placed  In  Blair's  hands.  A  demurrer  to 
the  motion  was  soatalned.  and  tbe  mo- 
tion wa*  dlsmlBsed ;  the  court  reciting  la 
Its  order  that  tbe  objections  raised  by  the 
demurrer  conid  not  be  cured  by  amend- 
ment.  Petitioner  appeals.  Reversed. 

Waldea  <K  Son,  for  appellant.  Bametti 
Cardon  A  DaaleU  tor  appellees. 

Walkrk,  J.  A  summary  Judgment  may 
be  rendered  against  ajsherltf  for  falling  to 
make  tbe  money  on  an  execution  Issued 
by  a  Justice  of  tbe  peace,  wbteb  by  due  dil- 
igence might  have  been  made,  for  the 
amount  of  the  execution  and  interest,  and 
6  per  cent,  damages  on  the  amount  there- 
of; and  the  motion  must  be  made  In  tbe 
circalt  court  when  the  amount  claimed, 
by  reason  of  Interest  or  damages,  exceeds 
the  sum  of  9100.  Code,  $9  8320.  8888.  Un- 
der former  statntes,  such  Judgments  could 
not  be  rendered  against  sherifrs  for  any 
negligence  or  misfeasance  on  their  part 
in  levying  process  issued  by.  and  returna- 
ble before.  Justices  of  tbe  peace.  Thomp- 
son v.  Acroe.  60  Ala.  178.  Tbe  motion  In 
this  case  disclosed  a  state  of  facts  author- 
ising a  summary  Judgment  against  the 
sheriff  for  tailing  to  make  the  money  on  the 
execution  issued  on  the  Judgment  for  9100. 
The  circuit  court  was  without  Jurisdiction 
to  render  such  Judgment  for  the  failure  to 
make  the  money  on  the  execution  on  the 
Judgment  for  960.  That  matter  presented  a 
case  for  a  summury  Judgment  by  a  Justice 
ot  the  peace.  The  motion,  as  made,  pre- 
sents two  separate  and  distinct  causes  of 
action,  which  could  not  be  Joined,  and  as 
to  one  of  which  the  circuit  court  was  wlth- 
ont  Jurisdiction.  Tbe  demurrer  to  the  mo- 
tion opon  this  and  other  grounds  was 
properly  sustained.  Bat  the  motion 
could  have  been  amended  so  as  to  cure  Its 
defects. 

Thecircult  court  erred  in  adjudging  that 
the  objeftions  suggested  by  the  demurrers 
could  not  be  removed  by  amendment,  and 
in  dismissing  the  motion  on  that  ground. 
A  mere  failure  by  the  conrt  to  tender  an 
opportunity  to  amend  before  dismissing 
the  moticm  would  not  ba  revaslble  error, 
In  the  absence  of  any  Showing  that  the 
right  to  amend  was  denied.  Mohon  v. 
Tatnm,  69  Ala.  466.  In  such  case,  it  Is  not 
made  to  appear  that  the  appellant  was 
denied  a  privilege  to  which  be  waa  entl- 
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tied.  Tbere  Is  simply  a  fallara  to  show 
that  the  qaestlon  as  to  the  existence  of 
the  light  was  raised  Id  the  lower  court. 
When,  however,  this  right  Is  expressly  de- 
nied by  the  court,  and  the  motion  Is  dis- 
missed oo  this  ground,  It  sufflelen  tty  ap* 
pears  that  the  appellant  was  deprived  ol 
a  valuable  right,  and  this  error  to  bis  In- 
lary  entitles  htm  to  a  ravenuU.  Berersed 
and  remanded. 


<t9  H(H.  tfS) 

Meuphib  a  C.  B.  Co.  Jons. 
iSuvreme  Court  of  MtwlMippL   Oct,  1S91.) 

AOOIDUT  Alt  EUlLEOAS  CBOSSUfO — COXTRIBUTOBT 
NBOUaBItO— iKBTHDOnOXS. 

In  an  actioa  against  a  railroad  oompany 
(or  InlnrleB  to  plaintiff,  caused  at  a  croBsing  by 
a  train  ruaning  at  an  unlawful  apeed.  where  the 
principal  question  Is  as  to  olainlilrs  ooQtrlbu- 
torynegligenoe,  It  isenrarto  duurgetbat  plaintiff, 
though  guilty  of  n^lganoe,  can  reoover,  "onless 
this  negligODoe  was  in  whole  or  in  part  the  cause 
of  the  Injury. " 

Appeal  from  circuit  court.  Alcorn  coun  ty . 

Action  by  M.  J.  Jobe  agelnst  the  Mem- 
phis A;  Charleston  Railroad  Company  for 
personal  injuries.  Verdict  and  judgment 
forplalntift.  Petendaat appeals.  Beveraed. 

The  injuries  were  alleged  to  have  been 
received  In  a  collision  with  one  ot  the  rail- 
road trains,  while  plaintiff  was  crossing 
the  track  of  the  railroad  In  the  city  of 
Corinth,  and  when  the  train  was  running 
at  a  greater  rate  of  speed  than  six  miles 
an  bour.  The  damages  were  laid  at  f  10,- 
000.  The  defendant  pleaded  tbe  general 
Issue,  and  several  special  pleas  setting  up 
tbe  eontribotory  negligence  ot  Jobe  at  the 
time  of  the  culllslon.  Issue  was  Joined  on 
tbe  special  pleas.  PlatntiR,  at  the  time  ot 
the  Injury,  was  a  stout  and  active  man. 
He  was  in  the  babit  of  crossing  tbe  rail- 
road at  the  point  where  be  was  injured. 
On  the  occasion  ot  bla  injury  be  under- 
took to  cross  It  when  be  knew  the  train 
was  due.  He  wns  driving  two  borses, 
gentle,  and  at  one  time  good,  but  then 
broken  down  and  poor.  The  harness  was 
plow  gear,  with  no  breeching  to  enable 
the  horses  to  hold  back.  There  was  a  de- 
scent towards  the  track  from  the  direction 
Jobe  was  driving.  Before  going  down 
tbe  descent,  Jobe  stopped  his  team  long 
enongh  to  look  and  listen,  and,  not  seeing 
or  hearing  any  train,  proceeded  to  cross 
the  track,  and,  as  be  says:  "I  looked  up 
the  railroad,  and  then  down  It,  and  be- 
fore I  knew  It  my  horses'  heads  were  some- 
where about  the  track,"  and  the  tralu 
then  camealona  ao  rapidly  tbaflt  bolted 
right  on  me  before  I  saw  It."  Jubesays 
be  never  heard  the  train,  though  there 
was  evidence  fur  the  defendant  to  the 
effect  thatappeltant'a trains  could  be  both 
seen  and  heard  from  tbe  point  at  which 
Jobe  stopped  before  attempting  to  cross 
tbe  track. 

Majea  A  Harris  and  Inge  Jk  Bur/re,  for 
appellant.  PittaJiMeeksaniJ.M.Booae, 
lor  appellee. 

C60PKR.  J.  Tbls  case  Is  another  illna- 
tradun  of  tbe  danger  of  nnnecessarlly 
multiplying  Instructions.  On  this  appeal 
we  are  confined  to  the  consideration  ot 
the  errors  appearing  in  the  Instmctloiui 


tor  tbe  plaintiff,  but  we  suggest  that  on 
the  next  trial  counsel  (or  both  parties 
may,  with  full  Jastlce  to  tbe  Issuelnvolred, 
reduce  tbe  number  of  charges  requeatod. 
Several  of  the  InstructlonB  ol  tbe  plaintiff 
are  subject  to  Just  criticism,  but  the  volu- 
minous and  numerous  ebarges  for  tbe  de- 
fendant have  probably  cured  their  defecta. 
But  tbe  thirteenth  Instruction  for  the 
plaintiff  la  erroneous,  and  Is  not  cured  by 
any  other.  By  tbat  the  Jury  was  told 
that,  "  althougb  they  may  believe  from  tbe 
evidence  that  the  plaintiff,  Jobe,  was 
guilty  ot  negligence  in  approaching  tbe 
railroad  at  the  time  of  tbe  lojury.still.  un- 
less  they  further  brieve  from  the  evidence 
that  this  negligence  was  In  whole  or  ta 
part  the  cause  of  tbe  injury,  they  will  find 
tor  the  plaintiff."  Tbere  was  practically 
but  one  question  for  decision  by  tbe  jury, 
which  was  whether  tbe  plaintiff  was  guiltj 
of  contributory  negligence  In  going  opoa 
tbe  track  of  the  defendant  In  front  u(  a 
rapidly  approaching  train,  which  was  con- 
fessedly being  run  at  a  grsater  rate  of 
speed  than  allowed  by  law  within  an  In- 
corporated town.  The  whole  evidence 
shows  that  almost  instantly  after  tbe 
plaintiff  passed  upon  the  road  he  was 
struck  by  the  train.  It  la  impossible  to 
conceive  of  an  absence  of  caasal  connec- 
tion between  tbe  negligence  of  the  plain- 
tiff In  going  on  the  track  (It,  In  fact,  he  did 
negligently  go  thereon)  and  the  Injury 
be  sustained.  Tbe  whole  question  was 
whether  be  negligently  went  on  tbe  track 
In  front  ot  the  train  by  which  be  was 
struck.  U  he  did,  that  fact,  found  by  tbe 
Jury,  ends  the  case,  tor  in  the  nature  o( 
things  it  contributed  directly  to  the  In- 
jury. It  cannot  be  true,  under  the  uncon- 
troverted  circumstances,  tbat  tbe  Juty 
could  find  tbat  the  plaintiff  was  guilty  ol 
negligence  In  going  on  the  track,  and  yet 
also  find  that  such  negligence  did  notcon- 
tribnte  to  the  Injary.  This  the  thirteenth 
Instruction  virtually  told  the  Jury  might 
be  done,  and  this  was  erroneuoa.  Judg- 
ment reversed. 


Htatt  ▼.  Lkslib. 

(Supreme  Court  <xf  JHiwtsslppi.   Oot,  1891.) 

AnicmuaT— Cluiis  or  Thikd  PAanas— Evh 
nsircB— Ex  Fabts  ArrmAvtr. 

On  the  trial  of  a  claim  interposed  lir  a 
third  party  to  mules  attached,  an  ex  -parte  aUBda- 
vit  by  SQ  employe  of  the  attachment  defendant 
that  defendant  hired  tbe  ase  at  several  teams, 
among  which  were  the  mules  in  oontroversy,  aad 
that  defendant  told  him  (tbe  employe)  tbat  said 
mules  belonged  to  said  claimant,  and  difeoted 
him  to  keep  their  time,  was  tnadmlasibla. 

Appeal  from  circuitcourt,  Alcomconnty. 

C.  J  Hyatt  sued  out  an  attachment 
against  one  Howard,  and  tbe  writ  was 
levied  on  sevt^n  mules  In  tbe  possession  ol 
said  Howard.  M.  T.  Leslie  Interposed  her 
claim  to  the  mules,  and  on  the  trial  of  the 
claimant's  laane,  over  tbe  objection  ol 
Hyatt,  the  court  heiow  permitted  the 
claimant  to  Introduce  In  evidence  the  affi- 
davit of  one  Paul,  which  was.  In  sutv 
stance,  as  follows:  That  he  (Paul)  took 
Bouiemnlesto  said  Howard,  (who  was  a 
contractor,)  which  had  been  rented  to 
Howard      one  Sadler;  tbafe  tie  was.  oa 
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bto  arrlTal,  employed  by  said  Howard  to 
look  alter  the  stock,  and  to  "keep  time" 
of  the  teams;  thnt  Uuward  had  at  that 
time  tbe  seven  uiDles  in  cuotroTeray,  and 
had  told  him  that  thesis  mnlee  belonged 
to  appellee, Leslie;  that  Howard  also  had 
a  lot  of  mules  lielonKlng  to  one  Jones,  had 
pointed  out  to  affiant  the  different  teams, 
and  dii-ected  blm  (Paul)  to  "keep  their 
time,"  BO  that  he  (Howard)  coald  settle 
properly  for  them ;  that  be  had  always 
heard  the  seven  mules  were  the  property  of 
appellee.  Leslie,  and  never  heard  Howard 
"lay  any  claim  to  them."  Verdict  and 
Jadfcment  for  the  claimant.  Hyatt  ap- 
pealR.  Beversed. 

E.  S.  Candler,  Jr,,  for  appellant.  J*  M, 
Boone,  lor  appellee. 

GooPBR,  J.  It  mast  bare  been  because 
of  some  Inadvertence  on  the  part  of  tbe 
court  that  an  ex  parte  affidavit  was  ad- 
mitted In  evidence.  Tbe  record,  however, 
discloses  tbe  fact  that  It  was  objected  to 
by  the  plaintiff  at  tbe  time.  Upon  what 
principle  It  was  aopposed  to  be  competent 
we  are  at  a  loss  to  Imagine.  JndRment 
reversed. 


(44  lA.  Ann.  S2S) 

State  t.  McCabtht.  (No.  10,952.> 

{Supreme  Court  of  Louigiana.   Feb.  8, 1882. 
44  La.  Ann.))  - 

HuKDSB—  OoKTiinuvcn  —  JiTROB  —  E*Bitnip«>n' 
GoALUixeBB— OsnoTioire  WuvBo—Vaanui— 
UsB  or  jUcakubn8i>— iNDiomzra^^ATc. 

1.  Tbe  rollDgs  at  the  trial  Judge  la  matters 
of  oontlnaanoe  will  not  be  Interfered  with,  nn- 
lees  manifestly  wrong,  arbitrary,  and  glaringly 
erroneous. 

3.  The  right  of  peremptory  challenge  is  not 
the  rigbt  to  select,  but  to  reject,  Jurors. 

8.  Tbe  objection  to  a  Jaror  that  he  was  a 
member  of  tbe  grand  Jury  which  presented  the 
Indictment  comes  too  late  on  motion  for  a  new 
trial.  Tbe  objection  should  have  beni  urged 
when  be  was  examined  on  his  voir  dire. 

4.  When  the  trial  Judge  has  beard  tbe  evi- 
deuce  and  ruled  on  tbe  admissiou  of  a  confession 
made  by  defendant,  be  Is  not  reqnired  to  make 
a  note  of  the  evidence,  to  be  Incorporated  in  a 
bill,  when  the  testimony  of  tbe  witness  Is  of  sucb 
a  character  as  not  to  Influence  his  ruling  on  the 
points  presented  In  the  bill. 

5.  When  tbe  indictment  charged  that  the 
murder  was  committed  "on  or  about  the  28th 
December,  1890,  *>  the  words  "on  or  about"  are 
surplusage.  The  real  date  is  that  which  la  ipe- 
dflcally  charged. 

6.  It  is  not  sufficient  to  set  aside  the  venire 
when  the  clerk  of  court  employs  an  amanuensis, 
who  acta  directly  under  his  supervision,  to  write 
tbe  names  of  Jurors  on  tbe  slips  of  paper  to  go 
into  the  **gencral  venlre-oox. "  In  such  a  case 
the  amauuenls  is  not  an  intruder  upon  the  delib- 
erations of  tbe  Jury  commissioners. 

{Syllainia  by  the  Couat.) 

Appeal  from  district  court,  parfeh  of  St. 

Landry;  E.  T.  Lkwib,  Judse. 

Indictment  against  Luma  McCarthy  for 
murder.  From  a  Jndf^ment  od  conviction, 
be  appeals.   AffirniRd.   Rehearlns  refused. 

E.  P.  reaxie,  for  appellant.  W.  U, 
BogOTB,  Atty.  Qen.,  lor  the  State. 

McEhbrt,  J.  Tbe  defendant  was  In* 
dieted  formnrder.conTleted,  and  eentenced 


1  Rehearing  refused  HskA  7,  USSl 

T.lOso.iio-25— 43 


to  be  hnnKi  from  which  Jodgment  he  ap- 
peals. There  are  In  tbe  record  14  bllla  of 

exceptions. 

The  rulinga  of  the  district  Judge  on  tbe 
motions  for  continuance  were  largely 
within  his  discretion.  From  his  state- 
ments appended  to  the  several  bills,  we  do 
not  think  that  be  abused  tlie  discretion 
vested  In  blm.  It  will  not  be  disturbed 
unless  manifestly  erroneous.  State  v. 
Green,  48  La.  Ann.  402,  0  South.  Rep.  42; 
State  T.  Johnson.  86  La.  Ann.  863;  State 
V.  aark,  37  La.  Ann.  128;  State  v.  Wilson, 
33  La.  Ann.  262;  State  t.  Prlmeaux,  89 
La.  Ann.  673,  2  South.  Kep.  428.  The  sev- 
eral bills  to  tbe  rejection  of  Jurors  may  be 
disposed  of  hy  Rtatlns  that  tbe  obnozlone 
Jurors  did  not  serve  on  the  Jnry  which 
tried  the  accused.  State  v.  Aarons,  43  La. 
Ann.  406,  9  South.  Bep.  114:43  La.  Ann. 
402,  9  South.  Bep.42;  State  v.  Ford,  42  La. 
Ann.  256,  7  South.  Rep.  696;  State  v. 
Lewis,  41  La.  Anu.  590.  6  South.  Rep.  636; 
State  v.  Durr.  89  La.  Ann.  751,  2  South. 
Rep.  546;  State  v.  Carries.  89  La.  Ann.  931 ; 
8  South.  Rep.  66;  State  T.  Ford,  87  La. 
Ann.  443;  State  v.  Shields,  83  La.  Ann. 
1410;  State  v.  Cuseau,  8  La.  Ann.  109. 

The  objection  to  a  Juror  that  he  was  a 
member  of  tbe  grand  Jury  which  found 
the  bill  comes  too  late  on  a  motion  for  a 
new  trial.  Tbe  objection  should  have 
been  urged  when  tbe  Jvror  was  ewom  on 
his  voir  din.  State  t.  Thomas,  85  La. 
Ann.  24. 

Relying  upon  the  doctrine  In  the  Selley 
Case,  41  La.  Ann.  148,  6  South.  Kep.  671. 
the  defendant  took  a  bill  of  exceptions  to 
the  ruling  of  the  trial  Judge,  refusing  him 
the  privilege  of  taking  down  certain 
statements  of  a  wltneiis  relative  to  the 
confession  of  the  defendant.  This  request 
was  made  after  tbe  witness  had  teatlfled. 
and  the  judge  had  ruled  on  the  confession, 
admitting  It  to  go  to  the  jury.  The  case 
Is  not  similar  to  the  Selley  Case.  There  ts 
no  cuufllct  as  to  the  statements  of  tbe 
Judge  and  the  defendant's  counsel  as  to 
what  the  witness  had  aworn  to.  The 
trial  Judge  emphatically  states  that  the 
confession  was  tree  and  voluntary,  and 
tha  t  "  there  was  not  the  slightest  evidence 
to  show  that  any  Inducements  or  threats 
were  held  out  tn  the  accused,  or  to  show 
that  the  accused  was  In  a  state  of  mania 
suptirlnduced  by  Intoxication. "  While 
adhering  to  thedoctrlne  in  the  Keiley  Case, 
we  are  not  dispoaed  to  so  extend  It  as  to 
absolutely  Interfere  with  the  trial  Judge 
in  matters  addressed  to  his  sound, discre- 
tion,and  to  require  him, after  behas heard 
the  evidence  and  ruled  on  the  confeHslun, 
to  make  a  note  of  the  testimony  of  a  wit- 
ness who  did  not  state  any  fact  relating 
to  the  matter  complained  ol  in  the  bill. 
The  mllng  on  this  bill  applies  to  No.  11. 

Tberaotion  In  arrest ot  Judgment  alleges 
that  the  Indictment  is  fatally  defective  In 
8ubBtance,ln  charging  the  murder  to  have 
been  committed  on  or  about  28tb  Decem- 
ber, 1890.  The  words  "on  or  about"  are 
surplusage.  The  real  date  Is  that  which 
la  specified.  Time  Is  not  the  essence  of  tbe 
offense  bere  charged,  and  tbe  time,  there* 
fore,  stated  in  the  Indictment  is  immate- 
rial as  to  exact  date,lllt  be  charged  before 
finding  of  indictment.  Wbart.Criffl.  Law, 
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$267;  State  WiniamB.  80  La.  Ann.  848; 
State  r.  Waltera,  16  La.  Ann.  401. 

Bill  No.  1  1b  presented  with  great  force, 
and  we  have  given  the  utmuBt  considera- 
tion t\t  the  able  argument  of  defendant'a 
coanBel.  The  defendaat.  on  the  flrat  day 
of  the  term,  filed  a  motion  to  qnaab  the 
Indictment,  charging  that  the  jury  com- 
mlBBtonetfi,  In  drawlnfcthejary.  disregard- 
ed the  provisions  of  Act  44  of  1877.  The 
complaint  Is  that  one  Kaonl  Pavy,  a 
minor,  who  was  sometimes  employed  in 
the  clerh'a  office,  wrote  the  names  and  res- 
idences of  some  of  the  Jurors  on  the  slips 
uf  paper  which  were  to  be  placed  In  the 
**  general  Tenlre-box. "  If  this  fact  stood 
alone  and  unoiplained  the  case  would  he 
brought  within  the  ruling  of  State  v. 
Taylor,  48  La.  Ann.  ~,  10  South.  Bep.  203. 
In  this  case,  we  said:  "Theclerk  omitted  to 
perform  the  duties  specially  asulKned  un- 
der the  act,  and  the  box  was  not  of  that 
kind  provided  with  lock  and  key,  as  the 
law  directs;  trat  these  are  irregularities 
only»  and  It  was  not  shown  that  they 
were  done  for  the  purpose  of  Injuring  the 
defendant,  or  with  any  fraudulent  Intent, 
or  that  some  great  wrong  bad  b(>en  done 
him.  It  is  eaaentlal  to  show  these  facts 
in  order  to  set  aside  the  Indictment  for 
sacb  Irregalaritlea  aa  are  alleged."  We 
held  In  the  caaa  that  the  Irregalaritles  em- 
braced within  the  meaning  of  section  10  of 
the  act  referred  to  those  committed  by 
the  commission,  and  that  when  a  person 
not  a  commlsslouer  Intruded  himself  upon 
their  deliberations,  and  did  acts  which  it 
was  the  duty  of  the  commission  toper* 
form,  these  were  not  acts  of  the  commis- 
sioners, but  of  one  who  had  no  authority 
to  perform  them,  and  therefore  null  and 
void.  The  ruling  of  the  trial  Judge  may 
well  stand  without  Impugning  the  decis- 
ion in  the  Taylor  Came.  In  the  latter 
case,  there  was  nothing  to  explain  or 
qualify  the  act  of  the  third  person  who 
performed  the  daty  aaslgned  to  the  clerk, 
and  who,  for  aught  that  appears,  acted 
Independently  and  without  control  or  su- 

f>ervl8ton.  But  here  the  Judge's  statement 
n  the  bill  says:  "The  evidence  shows 
that  the  writing  of  the  names  on  the  tick- 
ets was  done  under  the  Immediate  super- 
vision and  direction  of  the  clerk  and  Jury 
commlSRiouers  In  the  clerk's  office,  and 
by  an  amanuensis  In  the  regular  employ 
M  the  clerk."  If,  as  thus  appears,  the 
writing  was  done  under  the  eye  and  direc- 
tion of  the  clerk,  by  one  acting  merely  as 
bis  aipannensls.  It  would  be  extending 
strictness  beyond  reason  to  hold  that  the 
venire  waa  thereby  vitiated.  Under  such 
a  holding,  if  the  clerk  were  temporarily 
disabled  from  writing  by  a  wound  or  oth- 
er Injury  to  bis  hand,  a  ventre  could  not 
be  drawn,  and  the  machinery  of  Justk-e 
would  be  stopped.  In  the  Taylor  Case, 
we  were  careful  to  state  that  the  omission 
of  duties  by  the  clerk  specially  assigned  to 
him  under  the  act  were  Irregularities  only, 
and  embraced  within  the  meaning  of 
section  10  nl  Act  44  of  1877.  Proof,  there- 
fore, of  Injury  and  fraudulent  Intent  must 
be  proved.  In  order  to  affect  the  venire. 
In  the  case  at  bar  the  amanuensis  did  not 
Intrude  blmself  upon  the  deliberations  of 
the  commtasion.  He  yraa  preaent  with 


full  knowledge  of  the  commissioners,  and 
acted  directly  under  thA  supervision 
and  control  of  the  commission,  doing  only 
an  act  which,  in  effect,  was  the  act  of  the 
clerk  of  court.  His  act  was  therefore  the 
act  of  the  eommladoners,  and.  If  Irregular, 
must  be  treated  as  an  Irregularity  Imput- 
able to  the  eommlairion.  Judgment  af- 
firmed. 

(«  lA.  Ann.  m 

GOOCBADX      Baukanm.  <Nd.  10,942.) 

{SuprmM  Oomt  ftf  ijouMana.  J«n.4l80>. 
44  La.  Ann.)i 

Fixnrs  Causs— Paixmcx  on  appbaii— Entomm 

A.QUTiST  TSKAKT — t3UlllU.BT  PBOOSBDISOS— NO- 
TICE TO  Quit— Taoit  RbsbwaiWuhibdiotioiial 
Amoumt. 

Oir  ATPLICATIOH  TO  TlX 

Sootloos  8164  and  8168  of  the  Berised  Stat- 
utes, BO  far  u  they  apply  to  the  ilxiDg  of  caoses  in 
this  ooart,  together  witb  all  other  statntes  on  the 
■ame  aQbject-nutter,  were  repealed  itj  Aot  So. 
70  of  bat,  ooDBidering  that  saita  to  Teoorer 
poBBesslon  of  leased  premiat*  are  entitled  to 
speedy  trial,  in  the  exercise  of  the  disoretioa 
vested  In  this  ooort  the  order  to  flxbyprefezeooe 
after  three  days'  notice  Is  granted. 

OV  TBS  MiaiTS.' 

1.  The  prooeedii^  to  ejeot  a  tenant  ure  nim- 
niarr< 

8.  At  the  expiration  of  the  lease  the  statute 
provides  16  days^  notice  to  the  tenant  to  remove. 

8.  Upon  his  failure  to  comply,  salt  may  be 
brought,  and  the  defendant  notified  hj  citation  fee 
appear  and  defend  after  three  days. 

4.  The  Jtirisdiotioa  must  be  tested  by  the  pe- 
cuniary amount  in  dispute,  as  shown  by  the 
pleadings,  and  as  appearing  from  the  natoreitfthe 
action. 

5.  It  may  be  shown  on  the  trial,  if  admissi- 
ble by  the  nature  of  the  action,  that  the  amonnt 
involved  la  witbin  the  court's  Jnriadictloo. 

6.  Plaintiff  had  the  right  to  ejectment  pro- 
ceedings against  the  tenant  of  bis  property  uter 
IS  daya'  notice  wpan  the  expiratlott  of  the  lease.  , 

7.  No  plea  of^tadt  renewal  for  annthermontb 
having  been  presented,  the  lease  will  not  be  pre- 
sumed to  have  been  continued  or  taoitly  renewed, 
(reconducted.) 

(SyllaJnts  hy  the  Court.) 

Appeal  from  civil  district  court,  pariah 
of  Orleans;  Thomas  C.  W.  Elub,  Judge. 

Suit  by  Leon  Godchaux  against  Emile 
Banmaun  to  recover  poasesslon  of  certain 
premlHBS.  Judgment  fornlalntlff.  Defend- 
ant appeals.  Affirmed.  Rehearing  refused. 

Frank  Mhhtnard,  tor  appellant.  Baek, 
DinkelspM  6b  B&rt  and  Fi  J,  Dr^fyuSt  lor 
appellee. 

ON  APPLICATION  TO  FIX  CAUSE. 

Fbnnbb,  J.  Tills  Is  a  suit  by  a  landlord 
to  recover  posaeeslon  of  leased  premises, 
and  an  application  Is  made  to  flxthesame 
by  preference  after  three  days*  notice  nn- 
der  the  provisions  of  sections  2156  and  2188 
of  the  ttevlsed  Statutes.  Thrse  sections 
of  the  Herlsed  Statutes,  together  with  all 
other  statutes  regulating  tbe  order  of  tri- 
al of  appeals  in  this  court,  were  repealed, 
so  far  as  they  apply  to  appeals  In  this 
court,  by  act  No.  70  of  1684,  which  veata 
tills  court  with  full  authority*'to  regulate 
the  trial  of  causes  before  It,  and  to  change 
existing  rules,  as,  In  their  opinion,  may 
be  deemed  advisable  for  a  better  admlals- 
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tratlon  of  Jastlce,"  and  which  repenls  "all 
la WH  on  this  subject-matter,  and  all  laws 
tn  conflict  herewith. "  In  the  exerclae,  how- 
ever, ot  the  dlacretlOD  thaa  vested  Id  us, 
we  consider  that  the  policy  of  the  law 
and  the  better  admtulstration  ot  Justice 
require  a  speedy  trial  of  causes  such  as 
this,  and  on  that  ground  we  grant  the 
order  prayed  for.  Order  granted, 

ON  THB  MBIUT8. 
(Feh.  8,  1898.) 

Breacx,  J.  The  plaintiff  claims  from 
the  defendant  possession  of  the  premises 
No.  91  Canal  stn^t.  He  bought  the  prop* 
erty  on  the  26th  June.  1891,  and  allies 
that  at  the  time  the  defendant  claimed  to 
he  a  lessee  ot  the  property  under  verbal 
lease  from  plaintiff's  author.  He  allefired 
a  second  lease,  which  expired  on  the  8th  of 
October,  1S91,  and  that  he  gave  notice  to 
df^fendant  lessee  to  remove  from  the  leased 
premises  within  16  days.  The  time  having 
elapsed,  suit  was  broagbt.  and  the  defend- 
ant was  cited  to  answer  the  petition  with- 
in three  days,  In  compliance  with  the 
judge's  order.  The  defendant  filed  an  ex- 
ception to  the  order  ol  the  conrt  requiring 
him  to  answer  within  three  days,  and  fix- 
ing the  canae  for  trial  on  2d  November, 
1891.  He  also  excepted  to  the  Jnrlsdlc- 
tlun  of  the  conrt;  alleged  that  the  peti- 
tion disclosed  no  cause  of  action,  and  la 
vague.  The  court,  under  the  authority  n( 
State  V.  Judge,  S7  La.  Ann.  848.  ruled  that 
all  the  derenses  relied  on,  whether  excep- 
tions or  merits,  must  be  plehded  at  one 
time,  but  gave  to  defendant's  counsel  op- 
portunity to  &le  further  defense  In  addi- 
tion to  the  exception  filed.  None  other 
was  offered.  Judgment  was  rendered  for 
plaintiff,  condemning  the  defendant  to  de- 
liver possession  of  the  premises.  Eject- 
ment proceedinfts  to  eject  alessee  are  sum- 
mary. The  statute  provides  that  on  the 
termination  ol  the  lease,  to  repossess  bis 
estate  the  lessor  shall  give  his  tenant  no- 
tice to  remove,  and  allow  blm  the  time 
granted  by  law  fur  such  removal.  If  the 
tenant  shall  refuse  to  comply  after  the  ex- 
piration of  the  delay,  the  lessor  may  cite 
him,  whenever  the  monthly  rent  exceeds 
the  sum  of  $100,  to  appear  before  the  dis- 
trict court,ln  order  to  t>e  there  condemned 
to  deliver  possession  ot  the  leased  prem- 
ises. On  proof  of  these  tacts,  the  court 
may  give  judgment  ordering  the  delivery 
of  possession.  The  case  Is  always  to  be 
tried  by  prulerence,  when  applied  for.  An 
appeal  does  not  suspend  execution  unless 
the  defendant  has  filed  a  special  defense, 
supported  by  his  oath.  "The  statute  spe- 
cifically requires  that  these  proceedings  ol 
a  landlord  against  bis  tenant  be  pum- 
mary."  State  v.  Judge,  87  La.  Ann.  844. 
Article  766,  Code  Prac,  gives  to  the  court 
a  discretion  In  relation  to  the  trial  of  sum- 
mary cases,  with  which  the  appellate 
court  will  not  Interfere.  Police  Jury  v. 
Uannlng,  16  La.  Ann.  183.  The  ejectment 
of  a  tenant  mnst  be  tried  eammarlly.  Pe- 
sant  V.  Heartt,  22  La.  Ann.  298.  The  conrt 
had  the  authority,  in  compliance  with  Its 
role  relating  to  the  trial  of  summary  eases, 
to  require  the  defendant  to  file  all  bis 
pleas  with  bis  answer. 

With  reference  to  the  dtntlon  to  answer 


within  three  days.  The  proceedlnf^  be- 
ing summary,  the  statute  limiting  the  no- 
tice to  three  days  applies  to  the  citation, 
/.e.,to  the  notice  bycltation,  and  excludes 
these  summary  cases  from  the  delay  ap- 
plying to  the  ordinary  action  by  petition 
and  citation.  It  the  time  be  not  limited 
to  three  days  to  answer,  eases  made  sum- 
mnry  would  be  subject  to  greater  delays 
than  ordinary  cases.  There  was  no  neres- 
slty  ot  a  statute  to  secure  the  speedy  trial 
ot  summary  cases.  If  the  notice  of  the 
statute  did  not  refer  to  the  citation,  and 
applied  to  the  setting  of  the  case,  it  was 
purposeless,  and  did  not  secure  any  right. 
**  We  are  bound  to  presume  that  the  law 
Is  useful,  and  construe  It  with  reference  to 
some  use."  Domat. 

Relative  to  tbecourt's  jurisdiction.  The 
monthly  or  yearly  rental  Is  the  test  ot  the 
court's  jurisdiction.  The  lease  expired 
September  30.  1891.  The  rental  was  94.0U0 
per  annum.  The  defendant  contends  that, 
as  It  was  not  the  valna  of  the  property, 
bat  tbe  snnnal  or  moDttaly  rent,  whicb 
gives  Jurisdiction,  and  as  the  petition  does 
not  allege  the  amonot  ot  the  rent,  the 
court  was  withont  Jurisdiction.  Plaintiff 
declared  on  a  lease,  the  amount  of  which 
shows  the  conrt  had  Jurisdiction.  II  tbe 
jurisdictional  amount  was  not  sufficiently 
expressed  In  the  petition.  It  has  bem  made 
ample  by  the  act  of  lease  ottered  to  meet 
tbe  plea  to  the  jurisdiction. 

On  the  exception  of  no  cause  of  action. 
Plaintiff,  in  his  petition,  alleges  that  he 
bought  tbe  property,  at  the  time  under 
lease;  that,  tbe  lease  having  expired,  no- 
tice to  vacate  had  been  given  to  the  ten- 
ant. Tbe  notiro  and  the  return  are  an- 
nexed to  the  petition.  Tbe  purchaser  be- 
came subrogated  to  the  rights  ot  the  ven- 
dor under  the  lease.  Bev.  Uvil  Code,  art. 
2733;  Walker  v.  Vnnwinhle,  8  Mart.  (N.  8.) 
663.  Tbe  demands  f«>r  relief  are  consistent 
and  conformable  to  the  nature  ot  che  rem- 
edy. He  had  the  legal  right  to^ectment 
prticeedlngs  against  the  tenant  ot  his  prop- 
erty, at  the  expiration  of  the  lease, after  16 
days'  notlca  The  defendant  contends  in  ar- 
gument that,  more  than  one  week  having 
elapsed,  (the  lease  expired  80th  September, 
1891,  and  notice  to  vacate  was  served  oti 
tbe  8th  of  October  following,)  tbe  lease 
was  tacitly  renewed  (reconducted)  tor 
another  month.  Snit  to  eject  the  defend- 
ant was  brought  October  26.1891.  The  de- 
fendant, in  his  pleadings,  has  not  claimed 
any  rights  ot  renewal.  Whatever  rights 
he  may  have  bad  under  article  26H9,  rela- 
tive to  the  presumption  of  renewal  ot  the 
lease,  are  enforceable  In  accordance  with 
the  plea  covering  them.  Act  96  of  18RS.  In 
amending  section  2155  of  the  Revised  Stat- 
utes, as  to  notice,  necessarily  amended  the 
Civil  Code  on  tbe  subject, — /.  a.,  article 
2tl86.  Upon  the  expiration  of  tbe  lease, 
the  notice  may  he  srtven,  and  need  not  pre- 
cede the  period  of  the  lease's  duration  by 
15  days. 

The  last  In  the  order  of  the  pleaB,aB  pra- 
sented.  Is  that  ot  vagueness.  Full  notice 
was  given  to  the  defendant  of  tlie  grounds 
ot  the  action.  There  Is  a  definite  Issue 
presented.  The  defendant  could  not  be 
taken  unawares  by  the  evidence  admissi- 
ble under  tbe  pleadings,  as  tbe  petlUos 
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was  explicit  Id  sahataDtial  partlcalurs. 
Tlie  leaae  was  alleged  and  admtttM  In 
evidence  under  the  allegatfonB.  The  ob- 
ject of  the  demand,  the  nature  of  the  title, 
and  the  cause  of  action  were  Htated. 
There  can  be  no  ]nat  reason  for  malnteln* 
Ing  that  plalntlfTB  action  Is  vagne.  Judg- 
ment affirmed,  at  appellant's  eosts. 


(44  lA.  Ann.  188) 

PENOUILH  T.  Abraham.  (No.  10^965.) 

((Supreme  Court  of  LoiiiHarui.   Vob.  8, 18BS. 
44  La.  Ann.) 

Wrft  of  Skizdbbahd  Bali— Pbbiiatdbb  iMoxTKoa 

— HOBSBQUBItTLT  AOOBTTIHa  iBBTALUUXW-nW- 

▼iBioN  voB,  in  Obdbe  of  Sjja 
L  A  writ  of  setzore  and  sale  Is  not  prema- 
tnrely  issaed  when  one  installment  of  tbe  debt  is 

due. 

3.  Tbe  property  should  be  sold  for  cash  to 
moot  the  matured  note,  and  on  terms  of  credit  to 
correspond  with  the  unmatured  notes. 

8.  When  the  prayer  of  tbe_petltion  aslis  that 
tbe  mortgai^  property  be  sold  for  cash  to 
one  inBtallment,  wnlcb  la  due,  and  the  balance 
of  the  price  on  credit,  to  meet  other  Installment* 
not  due  at  the  time,  and  all  of  the  unmatured  in- 
stallments fall  due  before  the  cau  Udlsposed  of. 
the  conn  may  order  the  sale  fOr  oash  to  pay  all 
matoied  Instalments. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Lafourche;  Taylor  Hrattib,  Judfce. 

Suit  by  B.  Peuoullb,  tutor,  atralnst  S. 
Abraham.  Jadxment  for  defendant. 
Plalntirr  appeals.  Modified. 

E.  A.  O'Salltvaa,  tor  appellant.  P. 
CuUloaet,  for  appellee. 

McEnkrt,  J.  This  case,  on  sabatantlal- 
ly  the  same  Issues,  has  been  befure  thfa 
eourt  at  two  terms,  and  the  facts  In  the 
case  and  the  law  goTenihiK  them  are  fully 
set  forth  in  42  La.  Ann.  »26.  7  South.  Bep. 
6B3,  and  43  La.  Ann.  214.  9  ljunth.  Rep.  86. 
In  tbe  tlrst  case  all  the  defenses  urged  by 
the  plaintiff  tu  Injunction,  In  the  proper  In- 
terpretation uf  tbe  BKrecment  therein  re- 
ferred to,  except  as  to  the  time  when  the 
pa.vments  should  commence,  were  effect- 
ually, aud,  we  had  hoped,  finally,  dis- 
posed of.  In  the  last  case  the  plea  of  rea 
atJJfidlcata,  Qled  by  delendants,  waA  over- 
ruled, and  the  case  remanded  to  be  tried 
on  Its  merits.  The  district  judge.  In  his 
written  opinion,  reviewed  the  bititory  of 
the  case  In  the  several  phases  of  this  pro- 
tracted Iltlfcation.  He  properly  concluded 
that  In  48  La.  Ann.  314.  9  tSonth.  Rep.  87, 
in  referring  to  what  was  said  In  the  rea- 
sons given  for  refusing  a  rehearing  In  the 
case  reported  In  42  La.  Ann.,  7  Soath. 
Hep  ,  we  made  no  sugsestlon  as  to  the 
date  from  which  the  time  granted  to  the 
debtor  should  commence  to  run.  In  this 
case  we  said:  "In  tbe  course  of  oar  opin* 
ion  on  tbe  application  for  rehearing  we 
accepted  as  trne  the  claim  that  under  tbe 
agreement  the  delays  granted  ran  from  Its 
date."  The  language  was  qualified  In  the 
succeeding  paragraph,  which  Is  copied  and 
commented  on  in  this  case.  The  Judges 
qua  therefore  concluded  that  tbe  only  is- 
sue before  him  was  as  to  the  time  when 
the  delay  commenced.  Talcing  It  for 
granted  that  we  had  fixed  September  12, 
1888,  as  the  Idms  from  whtcli  the  delay 


should  commence,  the  plaintiff.  In  tbe  or- 
der of  selsure  and  sale,  alleged  tbla  date 
from  which  the  maturity  of  the  notes 
should  date.  The  district  Judge  fixed  the 
date  January  5,  lHS9,—the  date  of  the  pur- 
chase of  the  mortgaged  property  by  Abra- 
ham,—when,  as  stated  In  the  opinion  In 
43  La.  Ann.,  7  South.  Rep.,  the  atatas  of 
the  parties  was  fixed.  The  agreement 
fixed  no  date  for  tbe  delay.  Abraham  was 
to  sell  to  the  tutor  of  the  minora  their 
portion  of  the  plantation  held  In  indlvls- 
lon  when  he  should  get  possession  and 
ownership  of  the  property  through  the 
contemplated  partition  proceedings.  The 
price  was  the  amount  of  that  indebted- 
ness, withcostR  added.  Thepartltlon  suit 
was  abandoned,  and  Abraham  became 
the  owner  of  the  property  through  an- 
other Judicial  process.  The  only  means  uf 
now  executing  the  agreement  le  by  al- 
lowing the  time  stipulated  In  it  for  tbe 
tutor  to  pay  the  Indebtedness  of  the  mi- 
nors. The  delay,  therefore,  could  only 
commence  from  tbe  time  when  Abraham 
was  In  a  Bitaatton  to  carry  oat  the  agree, 
ment,  when,  H  the  tutor  bad  tendered  tbe 
money,  he  would  have  been  able  to  trans- 
fer the  property  to  him.  He  was  In  this 
position  on  the  5th  of  January,  1ft89. 
When  the  order  of  seizure  and  sate  Issued, 
one  Installment  was  due.  The  writ  did 
not,  therefore,  issue  prematurely. 

The  district  Judge  rendered  Judgment 
dissolving  the  injunction  so  far  as  It  ar- 
rested the  seizure  and  sale  of  the  property 
on  tbe  drst  installment,  which  was  due, 
and  perpetuated  the  iujnnctton  for  the 
credit  luBtallraentB  which  bad  not  ma- 
tured, reserving  to  the  seizing  creditor  the 
right  to  proceed  upon  the  second  and 
third  InsCaHments  at  tbe  proper  time  and 
In  proper  form.  A  special  mortgage  ered- 
Itor,  whose  claim  Is  payable  In  Install- 
ments, may,  on  non-]>ayment  of  any  In- 
stallment,  have  the  property  sold  to  pay 
the  whole  debt  In  cash,  for  so  much  as  Is 
due,  and  for  the  remainder  on  terms  of 
credit  corresponding  with  the  unmatured 
installments.  Code  Prac.  art.  686.  During 
the  pendency  of  tbe  injunction  all  of  the 
deferred  payments  have  become  due.  The 
defendant  In  the  Injunction  prays  to 
amend  the  judgment  so  as  to  order  the 
sale  to  be  made  for  cash  to  pay  all  the 
matured  installments.  The  court,  on 
dissolving  an  injunction  against  an  order 
of  setsure  and  sale  for  the  payment  In  cash 
for  an  installment  due,  and  on  time  for 
those  notdue.  may  order  the  whole  sale  to 
be  madefor  cash  If  the  lattermature  pend- 
ing the  Injunction.  Dwight  v.  Richard, 
6  La.  Ann.  865;  McCleland  v.  Bideman, 
Id.  563;  McCalop  v.  Flnker,  12  La.  Ann. 
651.  All  of  the  Installments  secured  by  the 
mortgage  not  due  at  tbe  time  the  order  of 
selBure  and  sale  issued  have  matured  since 
tbe  Issuing  of  the  injunction.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  that 
tbe  Judgment  appealed  from  be  amended 
BO  as  to  dissolve  the  injunction  absolute. 
1y,  and  to  order  the  sale  of  the  property 
mortgagtsd  for  cash  to  pay  the  entire 
mortgage  debt  and  Interest,  and  costs 
and  attorney  fees,  aB  stipulated  In  the  act 
of  mortgage.  In  other  respects  tbe  Judgi* 
meat  Ib  affirmed. 
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(Sworeme  Court  of  Louisiana. 

M  La.  Ann.) 

Toll-Bridob  Bbiotbd  bt  Corfobatios  fob  Town 

— ESXPIKATIOlf  or  FBANCHISS— UWNBRSHIP. 

1.  Where  a  corporation  builds  a  bridge  for  a 
town  and  parisb  iointly,  and  the  exclasiTe  privi- 
lege Is  granted  to  tbe  corporation  to  collect  toll 
foe  a  designated  number  of  yean,  at  the  end  of 
the  francbise,  anless  there  is  an  erpress  agree- 
ment to  tbe  contrary,  ibe  bridge  must  be  deliv- 
ered to  the  parisb  and  town  without  compensa- 
tion. The  town  and  parish  became  the  owners 
of  the  bridge  when  It  was  completed,  and  tbe 
corporation  whidi  built  It  only  owned  the  Aran- 
ohlse. 

2.  The  consideration  tor  balldlng  the  bridge 
for  the  politioai  corporation  was  the  franchise 
granted  to  tbe  boiLding  oorporation. 

(Syllobut  by  the  CouH.) 

Appeal  from  district  court,  parlafa  of 
I.afuurcl)e;  Taylok  Beattir,  Judge. 

Suit  by  the  pollre  Jury  of  the  pariah  of 
Lafourche  and  others  against  the  Thiho- 
daux  Bridge  Company,  In  Ilqaidatlon,  to 
recover  posseBslon  of  a  brl(lg:e.  Judg- 
ment for  defendant.  Plaintiffs  appeal. 
Beveraed,  and  a  new  Judgment  entered. 

L.  P.  V&illoueu  for  appellants.  Knob- 
kicb  &  Moore,  for  appdlee. 

McGnery,  J.  By  Act  67  of  1855 the  legis- 
lature of  the  state  authorized  tbe  police 
Jury  of  Lafourche  parish  and  the  town  of 
Thibodaux  to  cunstruct  a  bridge  across 
the  bayon  Lafourche,  within  the  corpo- 
rate limits  of  thetown  of  Thibndaux :  and 
the  two  political  corporations  were  au- 
thorized to  contract  with  any  person  or 
corporation  to  bnlld  the  same,  and  to 
grant  to  tbe  person  or  corporation  con- 
structing the  bridge  the  exclusive  right 
and  privilege  to  collect  toll  as  the  police 
Jury  or  said  town  might  allow  for  a  terra 
not  to  exceed  20  years.  The  privilege  to 
collect  toll  was  granted,  and  the  schedule 
of  prices  for  crossing  tbe  bridge  fixed. 
The  defendant  corporation  was  organised 
for  the  purpose  of  bnlldlng  the  bridge. 
The  company  botlt  the  bridge.  It  was 
destroyed  In  1862.  From  this  time  to 
1867  the  town  of  Thibodaux  operated  a 
ferry  lor  Its  exclusive  privilege.  In  1866 
tbe  police  Jury  of  Lafourche  and  the  town 
of  Thibodaux  were  authorised  by  leglnla- 
tWeact  to  reconstruct  the  bridge.  Tbe 
defendant  company,  under  and  by  virtue 
of  this  authority,  reconstructed  the 
bridge,  with  the  exclusive  privilege  to  col- 
lect toll  until  81st  December,  1891. 

The  fifth  section  of  the  charter  of  the  de- 
fendant company  Is  as  follows:  "When 
tbe  period  hasarrived  fortheliqnldatlonof 
the  affairs  of  this  corporation,  that  Ilqni- 
datlou  shall  be  conducted  by  three  stock- 
hokleri),  to  bo  elected  by  a  majority  of  tbe 
stnclcholdera  In  amount,  and  shall  be 
styled  'Liquidating  Commissioners.'  It 
shall  be  their  duty  to  sell  and  dispose  of 
the  entire  property  of  the  corporation  (ex- 
cept the  bridge,  that  shall  be  abandoned 
to  tbe  police  Jury  of  this  parish,  and  to  the 
mayor  and  trustees  of  the  town  of  Thibo- 
daux) on  terms  to  be  fixed  by  a  majority 
of  the  stockholders  Id  amount  at  a  gen- 
eral meeting.    Tbey   aboU   colleet  all 


amounts  then  due  this  corporation,  and, 
alter  paying  all  Its  liabilities,  divide  the 
net  procecids  of  sale  and  collection  among 
its  stockholders,"  etc. 

On  the  15th  of  January,  1892,  plaintiffs 
Instituted  this  suit,  claiming  the  right  of 
being  pot  Id  possession,  and  without  any 
compensation  to  defendant,  of  the  bridge 
In  controversy,  basing  th^r  right  on  the 
above-quoted  article  of  the  charter  of  de- 
fendant company.  The  answer  of  the 
defendant  is  that  tbe  plaintiffs  cannot  go 
Into  possession  without  paying  defend- 
ant for  tbe  value  of  the  material  and  the 
cost  of  construction  of  said  bridge,  and 
they  pray  Judgment  In  reconvention 
against  plaintiffs  therefor.  The  Judgment 
of  the  district  court  decrees  plaintiffs  en< 
titled  to  the  bridge,  and  awards  Judgment 
in  favor  of  defendant  in  reconvention  for 
f 13,500;  and  plaintiffs  appeal  therefrom. 

The  stipulation  In  the  written  agree- 
ment signed  by  couns^  herein  Is  '*tbat  the 
sole  qneatlon  snbuiitted  for  decision  la 
whether  or  not  the  plaintiffs,  under  the 
fifth  article  of  defendant's  charter,  and  the 
law  In  such  cases  made  and  provided,  are 
entitled  to  the  said  bridge  and  pier  with- 
out paying  or  compensating  the  defend- 
ant company  therefor;"  and  it  is  further 
stipulated  therein  that.  "In  tbe  event  uf  It 
being  held  that  payment  or  compensation 
is  due,  then  tbe  eonrt  shall  award  Judg- 
ment against  the  plaintiffs  for  such  sums 
as  the  evidence  may  establish,  as  being 
equal  to  the  value  of  the  materials  and 
cost  of  construction  of  said  bridge  and 
pier."  It  is  admitted  tbat  the  bridge  re- 
verts to  plaintiffs,  and  the  qneatlon  present- 
ed Is  whether  they  arecompelled  to  pay  the 
defendant  corporation  for  the  valne  of  the 
material  and  the  cost  of  construction. 
There  was  no  written  contract  between 
the  parties.  The  bridge  company  having 
been  organized  for  the  special  purpose  of 
building  and  operating  the  bridge,  It 
seems  that  the  contract  was  embodied  la 
Its  charter.  In  the  fifth  section  of  the 
charter.  It  Is  stipulated  tbat  the  bridge, 
at  the  expiration  of  the  life  of  the  com- 
pany, shall  be  abandoned  to  the  plain- 
tiffs. The  word  "abandoned"  was  used 
In  the  sense  that  the  company  Intended 
to  reiinquisb  and  surrender  its  rights  of 
property  in  the  bridge  to  the  plaintiffs. 
This  la  made  evident  by  tbe  fact  that  In 
said  section  6  of  the  charter  the  company, 
In  process  of  liquidation  at  the  expiration 
of  tbe  charter,  provided  tor  the  sale  of  all. 
Its  property,  except  the  bridge,  which 
was  to  be  abandoned  to  plaintiffs,  and 
tbe  dlstributiou  of  tbe  proceeds  among 
the  stockholders.  No  provision  what- 
ever Is  made  for  the  sale  of  the  bridge, 
and  tbe  distribution  of  tbe  proceeds, 
thus  showtug  that  no  proceeds  from  Its 
sale  were  ever  Intended  to  t>e  realized.  In 
the  legislative  permission  to  authorise 
the  plaintiffs  to  contract  for  the  building 
of  the  bridge,  there  Is  no  power  granted 
to  tbe  plaintiffs  to  buy  the  bridge.  With- 
out this  antbority,  conferred  npon  the 
plaintiffs  by  the  legislature  of  the  state, 
they  are  without  power  to  parchaee  the 
bridge  from  the  defendant  corporation. 
Under  the  general  power  conferred  by 
atatate  to  bnlld  bridges  the  local  autbop- 
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Ity  may  pnrehase  a  bridge  already  con- 
stTDcted  aloDff  a  highway,  which  tt  Is  nec- 
oaeary  for  the  public  tu  me,  by  private 
persuns  or  a  corporation.  But  when  the 
Btructare  Is  of  that  character  that  It  In 
iDteDded  to  bridge  a  navigable  stream, 
coating  a  large  snm  of  money,  and  It  la 
necessary  to  get  leglalatlve  permlsaloD  to 
bulla  It,  the  local  authority  cannot  go 
(wyond  the  power  specially  conferred  by 
the  act  of  the  leglalatare.  In  a  particular 
case,  where  the  legislature  deems  It  nec- 
essary to  grant  the  power  to  construct 
a  particular  bridge  at  a  designated  point, 
It  withdraws  the  power  In  the  particular 
case  to  build  the  bridge,  conferred  upon 
the  local  suhdlvtslon  generally  to  build 
bridges.  The  state  laeuea  a  special  man- 
date to  build  the  bridge  according  to 
legislative  will  at  the  point  located.  The 
bridge  constructed  by  the  defendant  con- 
necte<1  a  system  of  public  highways.  It 
continued  u  highway  over  a  navigable 
stream.  There  Is  no  way  of  vacating  or 
eztlngulBbIng  the  highway  except  by  doe 
course  of  law.  The  highway  was  legally 
wtabltshed  when  the  bridge  was  built. 
It  must  remain  so,  and  the  defendants  at 
the  expiration  uf  their  franchise  cannot 
obstruct  lis  public  use.  The  defendant 
corporation  only  had  a  right  ot  franchise 
In  taking  tolls.  The  bridge,  when  com- 
pleted, became  the  property  of  the  plain* 
tiffs.  There  Is  no  obligation  on  the  part 
of  the  plalntlfls  to  pay  for  the  material 
and  cost  of  construction.  In  the  absence 
of  an  express  agreement. 

"It  has  been  held  that  where  a  canal 
company  built  a  bridge  partly  for  Its  own 
use,  and  partly  for  the  ase  ot  the  public, 
the  materials  ol  the  bridge,  after  It  had 
been  swept  away  from  the  place,  and 
after  the  abandonment  of  the  canal,  be- 
longed to  the  cnnnty,  and  did  not  pass  to 
thepnrchaserofthecaqal  under  a  decree  uf 
foreclosure. "  Elliott.  Roads  &  S.  p.  86. 
The  author  above  quoted,  on  page  88, 
enys:  "If  the  corporation,  In  consldera* 
tlon  ol  the  grant  ot  the  franchise  together 
tolls  for  a  designated  period,  builds  a 
bridge  connecting  with  a  system  of  public 
highways,  the  fair  and  Just  Intendment  Is 
that  at  the  expiration  of  the  time  flxed  by 
law  the  bridge  shall  remain  for  the  public. 
Nor  Is  there  any  Injustice  lo  this  rule;  tor 
thoBewhoarceptthefranehlseraust  know, 
as  a  matter  of  law,  that  the  bridge  which 
once  becomes  a  part  of  the  system  of  hlgh- 
.ways,  BO  as  to  be  necessary  tor  the  public 
convenience,  must  so  remain,  although 
the  period  lor  reaping  profit  from  It  may 
have  expired.  It  Is  In  truth  on  this  Im- 
plied eondltlDn  that  such  franehtsea  are 
ntinted  and  accepted."  In  the  case  of 
Bridge  Corp.  v.  City  vf  Lowell.  16  Gray, 
106.  It  was  held  that  a  bridge  might  be 
lawfully  taken  and  appropriated  to  the 
use  of  tbe  public  by  right  of  eminent  do- 
main, and  without  compensoting  the  pro- 
prietors for  tbe  actual  value  ot  the  bridge 
as  a  Btmcture,  Independent  of  their 
franchise,  but  only  tor  the  loss  of  the  fran- 
chise. 

The  consideration  forbulldlng  the  bridge 
was  the  franchise  to  collect  tolls  tor  a  des- 
ignated number  of  years.  The  plaintiffs 
needed  the  bridge  for  the  mavmilMWNi  ol 
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the  public.    Tbe  defendants  agreed  to 

build  It  for  the  franchise  granted.  The 
bridge,  as  soon  as  completed,  became  the 
property  of  the  plaintiffs,  and,  at  tbe  ter- 
mination ot  their  franchise,  defendants  are 
compelled  to  deliver  the  bridge  to  plaln- 
tllts.  They  asserted  their  duty  In  their 
charter  when,  In  the  fifth  section,  they 
agreed  to  abandon  the  bridge  to  tbe  plain* 
tlffe.  Thedefendants  owned  the  IranchlBe. 
and  not  the  bridge.  They  bad  the  use  of 
the  bridge  during  the  existence  ot  their 
franchise,  and  held  It  In  trnst  for  the  pnb- 
IlCi  The  defendant  corporatlou,  uuder 
their  charter.  Btood  in  the  same  relation 
to  the  public  as  the  plaintiffs  would  have 
done  bad  tbey  built  the  bridge. 

It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from 
be  annulled,  avoided,  and  reversed;  and 
It  is  now  ordered  and  decreed  that  there 
be  Judgment  for  the  plalntitrs,  decreeing 
them  to  be  tbe  Joint  owners  ot  the  bridge 
across  Bayou  Lafourche  built  by  tbe 
Thlbodaux  Bridge  Company,  In  accord- 
ance with  the  prayer  of  plain  tiffs*  petition, 
and  thatthe llquldatingcommlssionentde- 
llver  to  the  plalntlOs  said  bridge,  with  the 
piers,  pilings,  and  appurtenances  belong- 
ing to  tbe  same,  without  delay  and  with- 
out cost.  And  It  Is  further  ordered  that 
the  reconventlonal  demand  ol  defendants 
be  rejected. 

(44  lA.  Ann.  S39) 

O'CoHHBB     Illinois  Cent.  B.  Go.  (No. 
10.918.) 

(Supreme  Cowt  of  Loultkma.  FbK  8^  ISOS. 
4fLa.Aim.>» 

Dakobroob  pBsnsM— Dorr  or  Ow^SK— BieKn 

OP  TbBBPAMBR— OhiLDBBB— iKVITATIOir. 

1.  The  possessor  of  lands  or  tenemeDta  Is  not 
at  liberty  to  plant  int^em  dangerous  Instraments, 
which  may  seriously  Injure  trespassers;  but  he 
is  under  no  duty  to  keep  bis  premises  in  a  safe 
condition  for  others  than  those  whom  be  invites, 
Bai  therefore  he  la  not  liable  to  trespassera  for 
Injuries  they  may  receive  from  defects,  not 
amoonttoK  to  traps.  In  such  premises. 

5.  If  a  person  allows  dangerous  Implements 
to  be  exposed  on  premises  oouupled  by  him,  he 
will  be  responsible  for  injtiry  caused  thereby  to 
any  person  entering  the  premises  by  hii  Invita* 
tlon  or  procurement,  express  or  Implied,  who  is 
not  notified  thereof,  If  he  is  In  the  use  of  dae 
care. 

8.  The  owner  of  land  or  other  property  may 
properly  inclose  dangerons  machinery  upon  his 
own  premises,  such  machioery  being  an  easen- 
tlal  industrial  faoUv;  and  a  trespaaaer  who  med- 
dles with  such  machinery  cannot  recover  dam- 
ages for  the  InjQries  his  meddlesomeneM  has 
brought  npon  himself. 

4.  Railroad  oompanlea  are  not  plaoed  under 
tbe  same  d^ree  of  obligation  as  to  care  and  dlU- 
genoe  to  guard  against  injorlea  to  strangers  as 
they  are  to  those  with  whom  tbey  have  coutraotual 
relations.  To  the  former  their  obligation  is,  up- 
on consideration  of  humanity  and  Justice,  to  con- 
form their  conduct  to  tbe  rights  of  others,  and, 
In  tbe  prosecution  of  th^  lawful bnslness,  to  oaa 
every  reasonable  care  and  precautlOD  to  avwd 
their  Inlury. 

6.  In  so  far  as  children  of  tender  ynrs  are 
oonoemed,  no  fault  or  blame  can  attach  to  then 
for  entering  upon  the  premises  of  another  unin- 
vited, for  in  all  cases  they  may  be  assumed  to 
have  exercised  due  oare;  and  If,  upon  ao  enter- 
ing, t&er  be  Injaied  1^  danganms  Implements  of 
the  oooapant,  the  qnestltm  determinative  of  the 
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letter's  negUgenoe  Is  whether  th^  had  an  Invl- 
totion,  either  ezprest  or  Implied,  to  enter. 
{SylUitnu  by  the  Court.) 

Appeal  from  clvl)  district  coart,  parlHta 
of  Orleans;  Thomas  C.  W.  Ellis.  Jadge. 

Action  by  Nicholas  O'Conner  against 
the  nilDOlB  Central  Railroad  Company  to 
recover  damages  for  injuries  to  bis  child. 
JadKment  lor  plnlntlff.  Defendant  ap- 
peals. Reversed.  Rehearing  refused. 

GltHttlt  Farrnry  for  appellaot.  T.  J. 
GUloly  and  Brsnob  K,  MUleft  for  appellee. 

Watkins,  J.  The  father  Institutes  this 
action  tor  the  recovery  of  y^S.OOOdamaKes, 
as  compensation  for  injuries  Inflicted  upon 
bis  minor  child,  which  resulted  In  the  am* 
potation  of  his  left  leg,  causing  great  pain 
aad  sntfering.  This  case  was  tried  by  the 
]Ddse,  who  found  $7,500  tor  the  plaintiff, 
and  defendant  has  appealed. 

Plaintiff's  connsel  claim  that  the  case 
made  out  by  the  evidence  is  that  the  acci- 
dent happened  on  a  square  of  ground  be- 
longing to  the  defendant,  bovnded  by 
Magnolia,  do.  Locust,  and  Calliope 
streets,  in  the  city  of  New  Orleans,  and 
which  the  company  used  tor  the  storage 
ot  old  freight-cars  of  sundry  kinds,  trucks, 
and  wheels  not  In  service;  that,  among 
other  things  usually  stored  in  the  yard, 
were  what  are  called  ''coal-dumps."  or 
cars  of  a  peculiar  construction,  being com- 
posed  of  only  two  wheels  attached  to- 
get  her  by  an  axle,  and  on  which  Is  placed 
a  wooden  frame-work,  which  extends  fore 
and  aft,  and  may  be  seesawed  on  either 
side  of  the  axle;  that  this  square  Is  sur- 
rounded by  a  plank,  or  board  fence. 
"  which  for  years  has  at  all  times  been  full 
of  holes,  caused  by  missing  planks. " 
through  which  the  children  of  the  neigh- 
borhood would  pass  in  and  oot  In  going 
to  and  returning  from  play,  and  where 
they  frequently  resorted,  being  attracted 
there  by  the  coal-dnmps,  on  which  they 
would  amuse  themselves,  some  riding, 
while  others  pushed  them  along  the  rails: 
that.  In  accordance  with  the  established 
Daage  cH  the  neighborhood,  plaintiff's 
eblld  went  Into  the  yard,  la  company 
with  a  party  of  children,  to  play,  and, 
while  riding  on  one  of  these  coal-dnmps, 
which  was  pushed  along  the  track  by  oth- 
ers, he  tell  off,  and  was  run  over  by  the 
car,  receiving  Injuries  necessitating  the 
ampntation  of  his  leg.  It  will  he  ob- 
served from  the  foregulnir  that  plaintiff's 
reliance  Is  solely  and  exclusively,  tor  proof 
ot  d^^dant'a  negligence,  upon  tbe  cus- 
tomary and  long-protracted  bad  condi- 
tion'of  Its  fence  inclosing  the  premises 
above  described,  which  operated  in  invi- 
tation and  Inducement  to  the  children  of 
the  neighborhood  to  resort  to  the  danger- 
ous pruzlmtty  olthesecoal-damps  to  play. 
This  theory  la  combated  by  defendant's 
connscd  on  the  ground  that  the  evidence 
shows  that  the  employes  and  aKeuts  of 
tbe  defendant  used  every  reasonable  pre- 
caution to  keep  children  out  of  its  yards; 
and  that  the  proximate  cause  of  the  acci- 
dent was  the  acts  of  the  child's  compan- 
loDfl  and  older  boys,  who  accompanied 
him  Into  the  yard.— -one  of  whom  was  an 
elder  brother.  That  the  whole  front  of 
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the  company's  yard  fronting  on  Locust 
and  Clio  streets  Is  protected  by  a  dose 
board  fence,  abobt  seven  teet  high,  except 
whfre  It  is  intersected  with  public  streets, 
through  which  there  are  openings,  so  as 
to  allow  cars  to  t>e  switched  across  said 
streets  Into  other  and  adjoining  squares 
belonging  to  the  company.  That  on  the 
evening  ot  the  23d  of  July,  180O.  the  plain- 
tiff's minor  child  went  into  the  yard,  with 
a  party  of  little  comrades,  and  com- 
menced playing  with  the  wheels  on  the  de- 
fendant's tracks,  when  the  accident  hap- 
pened, and  injury  resulted,  as  stated 
above. 

Taking  the  two  statements  together, 
the  solitiary  question  of  fact  mooted  seems 
to  be  vvhether  the  customary  bad  condi- 
tion of  the  defendant's  fence  was  such  as 
to  offer  inducemrat  to  children  of  the 
neighborhood  to  enter  tbeir  yards  tor 
pnrposes  of  amusement  and  play;  and, 
this  being  determined  favorably  to  plain- 
tiff, the  question  ot  law  thereon  raised  Is 
the  negligence  ra/  aon  of  defendant  under 
the  clrenmatancea  related.  In  this  as  In 
kindred  eases  there  are  apparently  many 
Incompatible  statements  of  fact,  which 
we  shall  not  attempt  to  traverse  in  de- 
tail, and  reconcile,  but  rest  contented 
with  the  announcement  of  our  eonclnalons 
on  this  particular  qnestlon  after  recapitu- 
lating the  evidence. 

Tlie  plaintiff  introduced  several  witness- 
es residing  In  the  Immediate  vicinity  ot 
the  place  where  the  accident  happened, 
and  who  were  supposedly  familiar  with 
the  defendant's  premises  from  frequent 
and  personal  observation;  and  from  their 
testimony  we  extract  the  following  synop- 
sis, vis.:  One  ot  them  testlfles  that  near 
the  corner  of  Locust  and  Clio  streets  them 
were  two  or  three  of  the  planks  broken 
off  of  the  company's  fence  at  one  place, 
through  which  he  saw  persons  frequently 
passing;  that  It  was  afterwards  repaired 
by  the  company's  employes,  and  then 
broken  again:  that  that  was  tbe  only 
opening  he  saw  at  that  time,  there  being 
no  openings  in  the  fence  on  tbe  Clio  or 
Caliope  street  side.  This  witness  was  the 
gentleman  who  heard  the  child's  cry  of 
alarm,  and  ran  to  bin  relief,  and  removed 
the  truck  wheel  from  his  broken  limb. 
Another  one— a  Httle  leUow  of  18  years  ot 
age,  who  was  one  of  the  companions  of 
the  Jnjured  itoy— confirms  tbe  statement 
of  the  witness  Jnst  referred  to,  and  says 
that  it  was  through  this  opening  they  en- 
tered the  defendant's  yard  on  the  evening 
ot  the  accident.  Another  speaks  of  two 
or  three  openings  in  this  fence,  several 
months  previous  to  the  occurrence;  "two 
or  three  big  openings,  and  about  four  lit- 
tle onea;  tbe  larger  ones  being  about  two 
feet  wide.**  But  there  was  an  opening  on 
the  Magnolia-Street  side,  to  allow  cars  to 
be  switched  across  tbe  street  Into  the  ad- 
joining yards.  Another  testlfles.  In  a  gen- 
eral way,  that  the  fence  was  "always, 
[at]  one  time  or  another,  broke,"  and 
that  he  frequently  "passed  throngh  the 
yard  for  a  short  cut;"  that  be  passed 
through  tbe  bole  In  the  Ibnee  at  the  comer 
ot  Clio  and  Locust  streeta.  He  only  re- 
fers to  one  other  hole.  Another  descrlbev 
the  same  two  taoles.  Another,  one  [dace 
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only,  where  tbere  was  a  slii£le  plank  off. 
Another  Bpeaks  of  two  placw;  and  an- 
other of  three  or  four  placet),  where  there 
were  planks  knocked  off.  This  Is  a  fair 
summary  of  plaintiff's  teatlrauny  on  the 
subject.  "With  regard  to  the  length  nf 
time  these  holes  remained  continuously 
open  the  wltnesseB  differ  widely ;  some  stat- 
ins for  a  few  wei^ks,  and  others  (or  one  or 
two  years.  Bnt,  on  the  contrary,  defend- 
ant's witnesses*  while  adoilttlng  the  exist* 
ence  of  boles  in  the  fence,  deny  that  same 
existed  for  any  considerable  length  of 
time,  and  affirm  that  the  fence  was  fre- 
quently repaired,  and  ne  frei^uently  broken 
down  again;  and,  while  admitting  that 
children  and  boys  often  congregated  In  de- 
fendant's yard,— climbing  over  the  fence, 
or  passing  through  the  boles,— they  were 
Just  as  repeatedly  driven  out,  and  warned 
against  trespassing  again.  One  of  the 
company's  employes,  a  car  Inspector, 
states  that  he  has  seen  boys  knock  the 
fence  down.  Has  seen  them  climb  over 
the  fence  many  a  time;  and  that  to  keep 
them  out  has  been  a  matter  of  great 
trouble  to  falm.  Has  frequently  seen  the 
watchman  and  others  drive  them  outnf 
the  yurd.   Be  says  that  be  could  see  no 

gosslble  way  of  keeping  them  out,  except 
y  the  company  dotdlliiig  a  man  for  that 
special  purpose.  Another,  the  yard  fore- 
man, states  he  has  frequently  driven  the 
children  out  of  the  yard,  and  Juat  as  soon 
as  he  was  out  of  sight  they  would  come 
In  again.  He  says  It  would  "require  an 
army  of  policemen  steadily  [employed]  to 
keep  them  out.  **  He  states  further  **  that 
when  the  fence  was  llxed  they  wonld  get 
in  by  way  ol  Magnolia  street,  where  there 
Is  a  gate,  ttarougli  which  the  cars  pass  to 
and  fro,  and  In  and  out  of  tbe  yard.  We 
had  locks;  and  every  time  they  were  fixed 
on  the  gates  they  would  break  them." 
Another,  the  night-watchman,  states  thut 
he  has  freqaently  driven  children  out  f 
tbe  yard,  and  has  himself  nailed  up  tbe 
hole  In  the  fence  at  the  corner  of  Clio  and 
LopQHt  streets.  "They  keep  me  busy  get- 
ting nails  all  the  time,  to  beep  the  planks 
op.  Whenever  1  saw  one  down,  I  nailed 
It  up  again."  Has  often  seen  boys  climb 
that  fence,  nnd  has  thrown  them  off  of  It. 
Another  wltnesB.  who  Uvea  oppoflte  the 
cornw  of  VAlo  and  Locust  streets,  states 
that  he  has  seen  the  hole  in  the  fence  at 
that  place  repaired  frequently.  Saw  It 
open  and  then  closed,  and  then  saw  the 
boys  knock  It  down  again.  Another  wit- 
ness fully  corroborates  his  statement. 
The  section  foreman,  whose  duty  it  Is  to 
keep  the  fence  in  repair,  states  that  he  has 
been  engaged  in  that  capacity  for  20  years, 
and  during  that  period  of  time  has  resided 
within  a  block  of  defendant's  yard;  and 
that  he  has  repeatedly  closed  the  hole  in 
the  company's  fence  at  the  corner  of  Clio 
and  Locust  streets:  and  that  be  dosed  It 
once  in  May,  and  again  in  June,  prior  to 
the  happening  of  the  accident  on  tbe  23d 
of  July,  1800.  That  he  had  occasion  to 
mend  It  10  or  16  times  a  year,  on  account 
of  boysknocking  It  down.  Says  be  would 
repair  It  on  one  day,  and  go  back  on  the 
following  day  and  find  It  down  again. 
Another  witness,  a  master  mecbanl':,  says 
that  on  tbe  Identical  evening  on  wtaicb  tbe 


accident  occurred  he  chased  a  party  of 
children  out  of  this  yard. 

On  this  state  of  tacts,  was  the  defendant 
guilty  or  negligence,  or  did  the  company's 
agents  and  employesexerclse  due  care  and 
caution?  It  must  be  borne  In  mind  that 
the  plaintiff  is  an  uttpr  stranger  to  the 
railroad  company,  claiming  damages  ex 
delicto,  with  whom  neither  the  child  nor 
Its  parent  had  any  contractual*  or  even 
quasi  contractual,  relations  at  time  of 
tbe  accident.  And  Just  here  we  may  with 
propriety  advert  to  the  viewi*  entertained 
by  the  Judge  a  qua  In  respect  to  the  testi- 
mony,  and  which  grounded  his  Judgment 
In  plaintiff's  favor.  In  recapitulating  tbe 
evidence  he  says,  among  other  things: 
"The  grounds  are  inclosed  by  board  fences, 
but  In  those  fences  were  openings,  caused 
by  planks  being  removed,  which  made  en- 
trance into  the  grounds  from  the  public 
streets  a  matter  of  no  difficulty.  These 
openings,  at  different  places,  remained  un- 
closed fur  months  preceding  tlie  injuries  of 

glalntur's  child."  It  Is  proper  just  here 
»  observe  that  od  ttile  qneaoon  there  !■  a 
diversity  of  asbdaa  among  witnesaea;  but 
the  whole  of  tt  has  given  us  an  impression 
Just  opposite  that  which  our  learned 
brother  of  the  lower  court  has  received. 
It  Is  true  that  one  of  plaintiff's  witnesses 
said  In  a  general  way  that  the  fences  were 
"always,  [atjone  time  or  another,  broke. " 
and  that  he  frequently  and  customarily 
"pasatKl  througb  the  yard  for  a  abort 
cut;**  yet  he  acmmpanlea  this  statement 
with  the  admission  that  he  passed  through 
the  bole  at  the  corner  of  Locust  and  Clio 
streets,  and  refers  to  bnt  one  other  hole  In 
the  rfeuce  around  this  particular  yard. 
Tbe  proof  afBrnintlvely  shows  that  plain- 
tiff's <AiUd  passed  ttaronsh  thbi  hole  on  the 
afternoon  of  the  acddent.  No  witness 
testifies  that  any  child  or  adult  or  animal 
passed  through  any  other  hole  into  the 
defendant's  yard.  Defendant's  night- 
watchman  testifies  that  he  nailed  this 
hole  up  frequently.  A  gentleman  who 
UveR  opposite  that  corner,  as  a  witness 
stateu  that  be  has  frequently  seen  this 
particular  bole  repaired.  Saw  It  open, 
and  then  sawltcloaed  again.  Saw  the 
boys  knock  it  down.  This  witness  Is  sub- 
stantially corroborated  bytwo  other  wit- 
nesses, strangers  to  the  company.  In 
addition  tbeseotlon foreman,  whoremdesa 
block  and  a  half  away,  and  whose  special 
duty  it  is  to  keep  this  fence  in  repair, 
among  other  things,  as  a  witness,  states 
that  he  has  repeatedly  closed  this  hole; 
that  he  closed  It  unce  In  May,  and  again 
in  June,  of  1890,  Just  prior  to  the  accident 
on  the  23d  of  July ;  that  be  has  had  occa- 
sion to  mend  tt  10  or  15  times  a  year,  on 
account  of  the  boys  knocking  It  down; 
that  be  would  repair  it  one  day,  and  go 
back  on  the  following  day  and  find  It 
down  again.  The  Judge  further  observes : 
"That  the  company  knew  all  these  facts, 
[and]  touk  measures,  at  times,  to  mend 
the  broken  places,  and  to  drive  children 
from  the  inclosure.  Is  [h  fact]  welt  eatat)- 
llsbed,  [yet]  it  did  not  take  the  proper 
measnree,  nor  make  the  needed  repairs," 
as  It  did  Hubnequently.  Bnt  in  this  regard 
we  are  of  opinion  that  It  is  matter  ot  Im- 
portance to  be  considered  tbat  two  or 
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three  \rltneBBea  testified  that  they  uaw 
chlldreo  clfmb  over  the  fence  to  gBt  Into 
the  yard.  One  wltnesB  aaye  that  he 
paBhvd  little  bo.ya  off  the  fence.  One  of 
plaintiU'B  witnesses  states  that  there  was 
an  opening  on  the  Magnolia-Street  side  of 
thesquare.to  allow  thecars to  twawltcbiHl 
through  un  the  company's  tracks;  and 
one  of  the  defendant's  witnesses  stated 
that  "  when  the  fence  waH  fixed  they  [the 
boys]  wonid  get  In  by  the  way  of  Mag- 
nolia street,  where  there  Is  a  gate  through 
which  the  cars  pass.  •  •  •  We  had 
locks,  and  every  time  they  were  fixed  on 
the  gates  tbey  woold  break  tbem."  It 
seems  to  us  tliat  It  wonId  be  rather  a 
difficult  qtiestlon  to  determine  what,  un- 
der sucb  circumstances,  woald  be  "the 
proper  mensnreB"  for  the  railroad  com- 
pany to  take;  but  what  Is  oT  greaterlm- 
portance  for  us  to  determine  is  whether 
the  means  resorted  to  were  siifflclent  to 
relieve  the  company  from  Imputation  of 
negligence.  The  lower  Judge  evidently  did 
not  think  tbe  proof  of  defendant's  negli- 
gence. In  reference  to  tbe  openings  In  the 
fence,  snfflclent,  because  he  adds  another 
reason  altogether  for  his  concinslnns, 
thus:  "It  was  negligence  to  leave  the 
trucks  and  dumpers  and  connected  wheels 
on  the  tracks,  for  they  were  not  only  ex- 
ceedingly dangerooa.  but  of  a  nature  to 
tempt  the  curiosity  and  Invite  tbe  plaj' 
fnlness  of  children.  *  «  •  The  defend- 
ant's negligence  left  the  dangerous  dump- 
ers, wheels,  and  trucks  In  close  proximity 
to  the  stretfts.  In  a  thickly  populated 
neighborhood,  where  they  could  be  seen 
by  passers-by,  and  where  they  could  be 
easllj'  approached  bychlldreu.  They  were 
not  securely  Inclosed  nor  locked,  but  were 
left  exposed,  where  they  could  be  set  In 
motion  by  achild,"  The  Judge  evidently 
had  in  mind  the  cases  of  Westerfield  v. 
Levis,  43  Jja.  Ann.  64,  9  South.  Rep.  52, 
and  Ballroad  Co.  v.  Stout,  17  Wall.  657,  to 
which  be  makes  reference.  But  tbe  farts 
of  this  case,  so  far  as  we  have  proceeded 
with  the  discussion,  render  them  Imperti- 
nent to  the  question  of  the  defendant's 
negligence;  and  so,  also,  la  the  averment 
of  fact  that  it  wan  negligence  of  defendant 
to  leave  the  coal  dumps,  etc.,  on  Its  tracks, 
or  In  cloae  proximity  to  the  streets;  or 
that  they  were  left  exposed  and  unlocked, 
If  the  tracks  were  Inside  of  an  inclosure  of 
sufficient  height  and  strength  tu  keep  In- 
nocent and  unsuspecting  children  out  of 
their  reach.  And  we  think  thn  proof 
abundantly  shows  that  defeudant*s  fence 
wae  adequate  for  the  purpose,  so  long  as 
it  remained  unbroken  by  roiscblevuns  per- 
sons; and  wealsottalnk  itfnilyestablisbed 
that  the  company  exercised  at  least  ordi- 
nary care  to  keep  it  In  a  safe  condition,  by 
malElng  necessary  repairs.  In  so  far  as 
thp  alleged  negligence  of  the  d^fpndant  In 
reference  to  the  exposure  of  the  trucks, 
dumps,  and  wheels  are  concerned,  we  do 
not  understand  that  plaintiff's  petition 
or  briefs  rests  on  sucb  an  hypothesis  as 
that;  nor  could  th^  do  so. 

The  la  w  of  this  ease,  as  develbped  by 
the  facta  recited,  may  be  briefly  stated. 
It  is  founded  on  tbe  law  of  damages  ex 
delicto,  as  announced  In  tbe  Code,  which 
declares  that  "every  act  wbatever  of  man 


that  causes  damage  to  another  obliges 
him  by  whose  fault  it  happened  to  re- 
pair it."  Kev.  Civil  Code,  art.  2315. 
"  Every  person  is  responsible  for  the  dam- 
ages be  occasions  not  merely  by  his  act, 
but  bybia  negligence,  *  *  •  or  his  want 
uf  skill. "  Id.  art.  2316.  It  Is  founded  on 
fault  or  neglect.  A  distinguished  author, 
In  a  treatise  on  Negligence,  says :  "It  to 
enough  to  say  now  that  a  possessor  of 
lands  or  tenements  is  not  at  liberty 
*  *  *  to  plant  In  them  dangerous  In- 
struments which  may  seriously  Injure 
trespassers;  but  he  is  under  no  duty  to 
keep  his  premises  In  a  safe  condition  for 
others  than  those  whom  he  invites,  and 
therefore  be  Is  uut  liable  to  trespassers 
for  injuries  tbey  may  receive  from  defects, 
not  amounting  to  traps,  in  such  prem- 
ises." Whart.  Neg.  S§  844,  821.  AKain  he 
Bays:  "If  a  person  allows  a  dangerous 
place  to  exist  In  premises  occupied  by  him 
he  will  be  responsible  for  Injury  caused 
thereby  to  any  other  person  entering  upon 
the  premises  by  hia  Invitation  or  procure- 
laent,  express  or  Implied,  and  not  notified 
of  the  danger,  IT  the  person  injured  la  In 
the  use  of  due  care.'*  (Our  Italics.)  Id.  S 
826;  citing  Coombs  v.  New  Bedford  Co., 
102  Mass.  572;  Id.S  350.  To  such  a  rase  the 
rule  ale  atera  tuo,  etc,  applies.  With  ref- 
erence tu  ehlldrpn  ut  tender  years,  it  may 
be  conceded  that  In  all  cases  they  have 
proceeded  with  due  care;  but  can  It  be 
said  that  the  condition  of  defendant's 
fence  operated  as  an  "Invitation  orpru< 
curement,  expresa  or  Implied,"  to  the 
plaintiff's  child?  Upon  this  precept  an- 
other Important  rale  baa  been  tormnlated 
by  that  author,  vis.:  "The  owner  of 
land  or  other  property  may  properly  In- 
close dangerous  machinery  on  [bis]  own 
premiaes,  such  machinery  being  an  essen- 
tial Industrial  factor.  •  •  •  Hence 
comes  tbe  well-established  rule  that  a 
treepaaser  who  meddlea  with  an  iaatra- 
meat  in  itaelf  daoferona  euanot  recover 
dawages  for  tbe  ii^urtea  bla  meddlesome' 
oeaa  baa  broagbt  cn  blmself."  Id.  9847. 
But  tbe  author  says  further:  "So,  with 
regard  to  leaving  a  dangerous  Instrument 
on  a  thoronghrBre,lt  Is  negligence  toleave 
Bach  an  Instrnmeat  on  a  place  of  public 
access,  where  persons  are  expected  to  he 
constantly  passing  and  repaaatag,  and 
when  persons  are  not  required  to  be  on 
their  guard,  or  wZiers  ehlidren  are  accos- 
tomed  to  play;  but  it  Is  not  negligence  to 
leave  such  an  iaatrument  In  a  private 
Inclosure,  which,  from  Ita  very  privacy, 
excludes  tbe  pnblic,  and  puta  on  their 
guard  all  who  eater."  (Our  italics. )  Id.  9 
112;  citing  Railroad  Co.  v.  Stout,  17  Wall. 
657.  And  in  referring  to  that  case  the  au- 
thor speaks  of  the  principle  therein  an- 
nounced thus:  "It  was  held  that  a  rail- 
road company  was  liable  lor  damages  sus- 
tained by  a  boy  when  playing  with  a 
tntH'table  left  by  the  company  unguarded 
and  unlocked  on  Its  own  grounds;  It 
being  ahown  that  the  boys  of  tbe  nelgh- 
borbood  were  in  the  habit  of  resorting  to 
the  place  for  play,  and  that  this  was 
known  to  the  company."  Whart.  Neg.  9 
860.  A  parallel  case  is  cited  from  Lane  v. 
Atlantic  Works,  111  Mass.  136.  These 
various  dtatlons  from  this  justly  cele> 
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brated  anchor,  which  are  predicated  on 
the  establtshed  jarlsprudence  ot  the  coan- 
try.  are  quite  sufflclent  to  show  that  the 
Inataut  case  does  not  dlBclose  the  defend- 
ant's negligence  aa  matter  of  law;  for,  If 
little  boya  did  resort  to  the  defendant's 
premlaea  for  pnrpuses  of  amnaement  aod 
play  habitually.  It  waa  cartalnly  against 
the  defendaot'a  wlahea,  end  over  Its 
agents*  and  employes*  prutest,  made  re- 
peatedly, although  Ineffectually.  Not- 
withstanding the  fence  of  tbe  company,  tn- 
clOHlng  the  dangerous  cual-damps  and 
wheels,  was  freqaently  open,  In  places, 
possibly  for  a  greater  length  uf  time  than 
It  should  have  been  allowed  to  remain 
open,  yet  tbew  openings  were  not  oc- 
casioned by  the  company'a  employea.  or 
persona  holding  even  quasi  contractual 
rHlatlousto  it;  bat  they  were  occasioned 
by  acts  of  trespassers  upon  their  private 
grounds.  And  the  proof  is  clear  that  the 
agents  and  employes  exercised  ordinary 
eare  In  Its  aafe-keeplng.  They  used  timely 
and  repeated  eftorta  to  keep  tbe  apertures 
cloned.  The  children  were  repeatedly 
warned  against  tbe  danger,  and  driven 
away,  and  on  more  than  one  occasion 
they  were  pulled  off  of  the  fence.  Mr. 
Hutchinson  announcca  the  general  rule  to 
be  that  railroad  companies  are  not  placed 
under  "  the  same  degree  of  obllgatioD  aa 
to  care  and  diligence  to  guard  acalnat 
Injurlea  to  atrangera**  aa  tbey  are  to 
those  witb  whom  they  hare  contractual 
relations:  for  with  regard  to  the  former 
their  "duty  in  governed  by  tbe  general 
principle  ot  law  that  every  one  la  obliged, 
upon  considerations  of  humanity  and  Jus- 
tice.  to  conrorm  his  conduct  to  tbe  rights 
of  others,  and,  in  tbe  prosecution  of  hts 
lawful  business,  tu  use  every  reasonable 
precaution  tu  avoid  their  injury. "  Hutch. 
Carr.  p.  447.  And  this  rule  has  been  sanc- 
tloaed  in  many  cases.  Snyder  v.  Railroad 
Co.,  42  La.  Ann.  802,7  South.  Rep.  582; 
I^tt  V.  Railroad  Co..  87  La.  Ann.  837; 
Hoag  T.  Itallroad  Co.,  85  Pa.  St.  m-, 
Caoley  Railroad  Oo.,  98  Pa.  Rt.  ROO; 
Whart.  Neg.  §9  300,  801 ;  Thomp.  Carr.  pp. 
844,  845;  Hearn  v.  Railroad  Co..  34  La. 
Ann. 160;  Montfort  v. Schmidt, 86  La.  Ann. 
750;  Reary  v.Rallroad  Co.,  40  La.  Ann.  82, 
3  8outh.  Rep.  890.  To  this  rule  the  case  of 
Weeterfleld  v.  Levis,  43  La.  Ann.  67.  t) 
South.  Rep.  52,  does  not  apply,  for  In  that 
case  the  uegllgence  of  the  defendants  was 
folly  established  by  their  having  left  a 
heavy  Iron  roller,  with  two  mules  at- 
tached thereto,  unattended  by  a  driver, 
on  an' open  public  street,  the  mutes  not 
fastened,  and  the  wheels  of  tbe  roller  un- 
locked. The  aggravated  question  In  that 
case  waa  whether  the  child,  who  waa 
mortally  Injured,  waa  of  sulBcient  age  and 
discretion  to  hare  been  guilty  of  contrib- 
utory faolt.  Tbe  general  rule,  aa  an- 
nounced by  Mr.  Wharton,  that  "there  la 
ho  duty  Imijosed  upon  the  owner  or  occu- 
pant of  premises  to  keep  them  In  b  Hult- 
able  condition  for  those  who  come  there 
for  their  own  convenience  merely,  without 
any  Inrltation,  either  expresa  or  which 
may  fafrly  ba  Implied**  from  the  snrround- 
tag  elrcumatances.  baa  been  sanctioned  in 
many'  caeea.  Serery  v.  Nlckerson,  120 
Maaa.ti06;:  ptereb  r.Whltebmb,  48Tt.  127; 
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McAlpln  T.  Powell.  70  N.  T.  126;  Gramltch 
r.  Wurst,  86  Pa.  St.  74;  Ballroad  Co.  v. 
Henlgh.  23  Kan.  847;  Morgan  r.  City  of 
Hallowell,57  Me.  875;  Railroad  Co.  v.  Gar- 
raher.  47  III.  883;  Murray  v.  McLean,  57 
111.  878. 

In  conclusion  we  cannot  do  better  than 
qaote*  in  illnatratlon  of  the  role  atated, 
Itom  the  case  of  Hargrearea  t.  Deacon,  % 
Mich.  1,  In  which  the  plaintiff  sued  aa  ad- 
mlnlatrator  ot  bis  minor  child  of  tender 
yeara,  who  was  killed  by  falling  Into  a 
cistern  of  tbe  defendant,  which  had  been 
left  uncovered ;  and  In  atatlng  tbe  duty  of 
protection  and  eare  on  tbe  part  of  the 
proprietor,  the  court  eay:  "If  on  private 

{property,  not  open  of  right  to  tbe  pabllc, 
t  appUea  leas  generally,  and  only  to  tfaos^ 
who  hare  a  legal  right  to  be  there,  and  to 
claim  the  care  of  the  occupant  for  their 
secnrlty  while  on  the  premisea  against 
negligence,  or  to  those  who  are  directly 
injured  by  aome  positive  act  Inrolrlng 
more  than  paaslng  n^llgenee.  Caaea  are 
quite  nnmeroua  In  which  the  aame  qnea- 
tlons  have  arisen  which  arise  In  tbia  case, 
and  we  have  found  none  which  bold  that 
an  accident  from  negligence,  on  prirate 
premises,  can  be  made  tbe  ground  of  dam- 
ages, unless  the  party  injured  baa  been 
Induced  to  come  by  personal  Invitation, 
or  by  employment  which  brings  him 
there,  or  by  reaortlag  there  aa  to  a  place 
of  bnalness,  or  of  general  resort,  held  oat 
as  open  to  customers  or  others  whose 
lawful  occasions  may  lead  them  there. 
We  have  found  no  support  for  any  rule 
which  would  protect  those  who  go  where 
they  are  not  invited,  but  merely  with  ex- 
press or  tacit  permission,  from  cnrlosity, 
or  motives  of  private  convenience  In  no 
way  connected  with  business  or  other 
personal  relations  with  the  occupant." 
On  a  full  and  exhaustive  examlnntion  of 
the  facts  furnished  in  the  record,  and  all 
the  authorities  appertaining  thereto,  we 
are  fully  convinced  that  the  negligence  of 
the  defendant  Is  not  made  unt,  and  the 
plaintiff 'a  caae  maat  fall,  and  the  Judg- 
ment be  reveraed.  It  la  therefore  ordered 
and  decreed  that  tbe  Judgment  appealed 
from  be  reveraed,  and  it  la  now  ordered 
that  the  demanda  of  the  plaintiff  be  re- 
jected, at  fala  coat  In  both  courts. 

  m  Fia.  ») 

DEWHtraaT  et  al.  t.  Wbiuht. 

(Svpreme  Count  of  Florida.  March  1883.) 

Ebtofpbl  bt  Dbsd — Ramunna  Tansr— ENroaoi- 
HBtir — BouestudEntht— Tblhspbr  or  Right. 

1.  Where  one  without  title  has  conveyed  land 
in  his  own  riglit,  witb  oovenauts  warranting  the 
title,  and  afterwards  the  title  oomes  to  him  tn 
the  oapadty  of  a  tmstee  for  a  different  person, 
the  nenly-aoqulred  title  does  not  Inore  to  the 
fcarmer  grantor  ol  such  oovenantor,  nor  pass  to 
him.  The  estoppel  arises  only  where  the  cove- 
nantor takes  the  new  title  In  the  same  right  in 
which  he  had  previously  conveyed  it. 

3.  Where  a  person  makes  a  lawfal  purchase 
of  land  tor  biinaelf  with  his  own  money,  taking 
the  title  in  the  name  of  another  person,  a  trust 
resnlte  in  favor  of  the  purchaser,  and  the  person 
in  whose  name  the  title  i«  taken  becomes  a  trus- 
tee of  the  title  in  favur  of  the  pnrchisw:  hut 
suoh  title  does  not  either  inure  to  the  benefit  of 
or  pass  to  a  third  person,  to  whom  the  person  In 
whosM  name  the  title  wes  tsKen  had  previoualy 
oenveyad  the  land  by  watrantf  deed. 
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8.  A  court  of  aqnity  will  not  declare  or  en- 
f  oroe  a  resnlttng  trust  contrary  to  the  policy  of 
the  law  as  deflDed  in  a  public  statute,  but  will 
leave  suitors  askiog  Its  aid  where  it  fiuds  them, 
if  it  appears  that  they  are  seeiclng  to  evade  the 
policy  of  the  law. 

4.  Tbe  proTtsioDS  of  the  second  sectloa  of  the 
act  of  coDsress  of  Jane  16,  1880,  entitled  "An 
aet  relating  to  pabllelanda  of  tbe  United  States," 
that  "peraons  who  have  heretofore  under  any  of 
the  homestead  laws  entered  lands  properly  sub- 
ject to  such  entry,  or  persons  to  whom  tbe  ri^ht 
of  those  havloK  so  entered  for  homesteads  m^ 
have  been  attempted  to  be  transferred  by  bona  fide 
Instrument  in  writlnff, "  may  make  cash  entry  of 
the  land,  do  not  Include  a  person  to  whom  such 
right  of  the  ent^man  has  been  transferred  sub- 
sequent to  such  statute;  and  where  suob  a  trans* 
feree  has  entered  the  land  with  bis  ownmouey, 
and  for  his  own  benefit,  but  In  the  name  of  the 
entryman,  it  not  appearing  tbat  he  dealt  with 
tbe  government  ofBoets  as  such  transferee,  a 
court  of  equity  will  not  declare  or  enforce  a  re- 
saltiog  trust  In  favor  of  such  transferee  or  bis 

gantee,  against  a  third  person  In  possession  of 
e  land,  and  to  whom  the  original  entryman 
bad  previously  xo  sooh  transfer,  out  snbaeonent 
to  the  Btatuts,  execnted  a  oonr^yanoe  of  the 
land. 

(SuOatnu  by  the  Court) 

Appeal  from  drcnJt  coart,  Ijafce  comi- 
ty: JoBN  D.  Bboohe,  Jodse. 

Bill  by  Fannie  B.  Dewfa^urat  and  others 
agalDSt  William  Wright  to  recover  land. 
From  an  order  dlsmlaBlnf^  tbe  bQl  on  de- 
murrer plalntlflB  appeal.  Afflrmed. 

Tbe  other  facta  fully  appear  intbefcH- 
lowinff  Btatenient  by  Raney,  O.  J.: 

1.  Tbe  facta  shown  and  atlegattoxiB  and 
prayer  made  by  tbe  bill  are  astullowa: 
On  June  1.1870,  the  appellee's  cO'defend- 
ant,  Polydore  Dean,  entered  the  land  la 
question,  160  acres,  now  In  Lake  county, 
but  then  In  Sumter,  as  a  homestead,  nn- 
der  the  laws  of  tbe  United  States,  in  tbe 
Tallahasaee  land -office,  tbe  entry  being 
No.  4.667  of  the  series  of  June,  1870.  In  De- 
cember, 1S7S,  final  proof  was  made  ander 
section  2291  of  the  Revised  Statutes,  and 
tbe  final  certificate.  No.  4,261.  Oalnesvllle 
ofHce,  was  issued  on  December  6, 1883.  la- 
terrening  the  final  proof  and  the  Issue  of 
tbe  final  certificate.  Dean  conveyed  the 
land  to  Wriffht  on  Anenst  81,  1888.  by 
deed,  witta  full  covenant  of  general  war- 
ranty. In  Augaat,  1884,  Dean  was  cited 
to  appear  at  tbe  Gainesville  land-ottlce  on 
tbe  23tb  day  of  tbe  following  November, 
to  answer  a  chai^  of  fraud  In  the  proof 
of  his  continuous  residence  on  the  land. 
Dewhurst,  the  co-appellant,  appeared,  as 
attorney  for  D»n,  In  compliance  with  the 
citation, and  found  tbat  the  Cntced  States 
officials  were  in  possession  ut  proof  that 
Dean  had  not  complied  with  the  law  as 
to  residence,  be  having  lived  on  tbe  land 
for  not  longer  than  two  years,  although 
he  had  sworn  In  bia  affidavit  of  August 
17, 1878, In  making  final  proof,  that  be  bad 
continuously  resided  thereoD  for  six  years. 
Dewhurst  prepared  fur  Dean  an  appeal  to 
tbe  commissioner  of  the  general  land- 
office,  praying  tbat  Dean  be  allowed  to 
make  new  proof  of  his  homestead  entry, 
and  obtain  titles  to  tbe  land  embraced  In 
the  same.  A  letter  from  tbe  receiver  of 
tbe  land-office  at  Gainesville. dated  Decem- 
ber 6,  1884.  addressed  to  Dewhurst,  "at- 
torney for  Polydore  Dean, "  St.  Augnatlne, 
Fla.,Btate«  that  tbe  petition  hud  been  for- 


«.  WBIOBT,  688 


warded  tbat  day  to  the  general  land- 
offlce  for  consideration.  This  petition 
was  refused  by  tbe  commlHSloner,  and 
the  land-officers  at  Gainesville  were  noti- 
fied of  such  refusal  by  a  letter  of  December 
28,  1884,  and  they  on  January  18,  1886, 
notified  Dewhurst,  as  attorney  for  Dean, 
of  such  refusal,  and,  with  a  view  to  the 
cancellation  of.  tbe  entry,  cited  Dean  to 
appear  on  the  2Sd  day  of  February,  and 
furnish  proof  concerning  the  alleged  aban- 
doument  of  his  homestead  entry  and 
frandnlent  proof. 

2.  On  December  2, 1884,  Dean  conveyed 
tbe  land  in  question  to  Dewhurst,  tbe  con- 
sideration stated  In  the  deed  being  $200, 
and  the  deed  being  recorded  In  the  public 
records  of  Sumter  county  on  the  8th  day 
of  tbe  same  montb.  This  deed  la  a  formal 
conveyance  of  tbe  land  and  of  all  tbe  es- 
tate, right,  title,  and  Interest,  "both  vest- 
ed and  which  may  hereafter  accrue,  prop- 
erty, possession, claim,  and  demand  what- 
soever, as  well  lu  law  as  in  equity,"  of  tbe 
said  Dean,  andhas  full  covenants  of  seisin, 
and  of  power  to  sell  and  convey,  and  of 
general  warranty.  On  the  last-named 
day  Dewhurst  conveyed  the  land  to  one 
Bradley,  of  Pittsburg,  Pa.,  tbe  considera- 
tion named  being  $960,  and  It  having  a 
covenant  of  general  warranty. 

8.  The  bill  also  alleges  that  Dewhurst, 
finding  that  Dean  bad  no  defense  to  the 
charges  of  fraud,  and  tbat  the  proofs  of 
tbe  same  were  unmistakable,  and  that  bis 
claim  and  Interest  were  forfeited,  and  bis 
homestead  entry aboat  to  be  cunceled,  ob- 
tained from  tbe  commissioner  of  the  gen- 
eral land-office  an  admission  that  Dpan 
had  stilt  the  right  to  make  a  cash  pur> 
chase  of  the  land  embraced  In  such  entry ; 
and  as  an  evidence  of  such  right  the  bill 
refers  to  a  letter  of  September  26.  1884,  to 
Oewbarst,  frgm  tbe  acting  commissioner, 
Smith,  In  reply  to  onefrom  Dewburst  on 
tb»  16th  of  tbe  eame  month.  Tbe  acting 
commissioner,  replying  to  Dewhnrat's  In- 
quiry If  Dean  could  purchase  tbe  land  an- 
der the  second  section  of  the  act  of  June 
16,  1880,  says  there  is  nothing  in  tbe  pro- 
ceedings thus  far  to  drieat  Dean's  right  to 
purchase  under  that  act.  The  bill  states 
that  Dewhurst  so  advised  Dean,  andurged 
him  to  make  such  purcbaee;  that  Dean 
was  totally  Indifferent  In  the  matter,  and 
declined  to  purchase  tbe  land,  ui^Ing  his 
total  Inability  to  provide  any,  even  u 
small  Hum,  of  tbe  money  necessary;  that, 
finding  tbat  Dean  coold  not  obtain  the 
means  to  purchase  the  land,  and  that  oth- 
erwise it  would  be  totally  lost,  and  the 
United  States  would  continue  to  retain 
the  title  against  Dean,  he,  (Dewhurst,)  for 
a  valuable  consideration,  pnrcbaaed  from 
Dean  the  equitable  title  to  tbe  land,  no 
other  claim  or  title  then  remaining  in 
Dean  to  said  lands,  except  a  right  to  make 
cash  purchase  thereof  nnder  the  above  act 
of  June  16.  1880,  and  that  he  received  from 
Dean  tbe  above  deed  of  December  2, 1884; 
that  Dean  bad  not,  at  the  date  of  such 
conveyance,  nor  at  any  other  time,  dis- 
closed that  be  bad  executod  any  other  and 
former  deed,  but  bad  at  all  times  declared 
that  he  had  a  full  and  clear  title,  subject 
only  to  the  title  of  tbe  United  States; 
that  Dean  did  declare  to  Dewhunit  tbat 
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by  and  witb  his  consent  one  William 
Wright  WBB  "cropping "  on  the  laud,  but 
was  there  without  any  claim  of  rl^^ht 
thereto,  he  having  entered  thereon  hy  per- 
mission of  one  Fred  Wllliama,  who  had 
entered  nn  said  lands  by  consent  of  Dean, 
and  to  whom  Dean  bad  given  perralasinn 
to  erect  a  house  on  the  land.  In  wbicb 
bouse  Wright  was  thei^  residing;  that, 
relying  on  the  statement  made  by  Dean 
that  he  bad  full  right  to  sell  and  convey 
hlB  eqnltable  title,  the  legal  title  helni;  atiil 
In  the  United  States,  be  (Dewburat)  did 
with  his  own  money  purchase  said  legal 
title,  as  hereinafter  set  forth,  and  did  "for 
a  valuable  consideration"  receive  from 
Dean  a  conveyance  to  biniot  the  equitable 
title  of  said  Dean  In  and  to  said  land, 
with  a  release  of  all  right  of  dower  by  bis 
wife,  first  having  been  Informed  over  the 
band  and  seal  ottbeclerkof  Snmtercounty 
that  there  was  no  conveyance  of  record  in 
bis  ofl9ce  of  or  concerning  such  land. 

4.  That  Dewhurst  did,  on  January  23, 
1885.  with  bis  own  moneys,  make  pay* 
ment  to  the  United  Staten  for  the  legal 
title  ot  said  land,  said  payment  having 
been  made  to  the  receiver  of  the  United 
States  lund-ofBce  at  OalneHVille,  Fla.,  as 
evidenced  by  the  complainant's  check  ot 
that  date  on  Florida  Savings  Bank, 
'  drawn  la  favor  of  such  receiver  for  ¥200; 
that  the  receiver  transmitted  to  Dew- 
hurst, in  return  for  such  check,  bis  dupli- 
cate receipt,  wblcb  on  April  20, 18S6.  was 
transmitted  to  the  general  land-office,  and 
thereafter,  In  due  course  ot  time,  and  ac- 
cording to  law,  the  patent  for  said  laud 
was  duly  transmitted  to  Dewbarst.  ot 
which  a  copy,  duly  certified,  will  be  pre- 
sented on  the  trial  ot  the  caase. 

6.  That  Dean,  being  tbe  owner  of  the 
legal  title  to  such  land  by  reason  of  tbe 
purchase  thereof  by  Dewburet  from  the 
United  States  on  Jannary  23, 1885,  having 
been  made  In  the  name  ot  Dean,  although 
lor  the  use  of  Dewhurst,  did,  for  further 
assurance,  execute  to  Dewhurst,  Febru- 
ary 14, 1885,  bla  deed  of  conveyance,  with 
full  covenant  of  seisin  and  general  war- 
ranty for  said  land. 

0,  That  on  tbe  10th  day  of  Judp.  lSf>6, 
Bradley  and  wife  conveyed  the  land  to 
Mrs.  Dewhurst,  with  covenant  of  war- 
ranty against  all  claims  of  all  persons 
whomsoever. 

7.  That  in  the  summer  of  1886  Dewhurst 
learned  that  Wright  bad  received  from 
Dean  a  deed  of  conveyance  "to  tbe  land 
owned  by  your  oratrix."  and  which  Dean 
had  attempted  to  convey  tu  said  Wright 
under  and  by  virtae  of  bis  fraudulent 
claim  of  a  homestead  right  and  title, 
which  would  have  inured  to  said  Dean 
under  and  by  virtne  ot  section  2291  ot  the 
Revised  Statutes  of  the  United  States,  bad 
hecurapUed  with  the  provisions  of  said 

•  law,  but,  Dean  bavlngfalledto  so  comply, 
the  said  homestead  right  never  Inured  to 
said  Dean  for  want  of  compliance  with 
said  law,  as  admitted  by  Dean  In  his 
Bworu  petition  for  leave  to  make  new 
proof  In  support  of  said  homestead  claim, 
and  no  right  or  title  to  said  lands  existed 
in  said  d^endant  Dean  at  the  date  ot  bis 
pretended  conveyanc*  to  Wright  on  tbe 
Slat  day  of  Aagost,  1888. 


8.  That  no  equitable  title  ever  existed  In 
Dean,  because  the  sole  and  only  title  ever 
dt-rlved  from  tbe  United  States  was  de- 
rlved-by  virtue  of  the  cash  entry  and  pay- 
ment made  January  23,  ISSo,  **with  tbe 
moneys  of  thitt  complainant  Dewhurst. 
paid  by  him  upon  tbe  strengtb  of  tbe 
covenants  of  said  defendant  Dean that 
he  was  in  posseeaion  ot  the  land,  and  bad 
fnll  right  to  sell  and  convey  the  same, 
and  because  Dean  bad  conveyed  to  him 
(Dewhurst)  tbe  land,  with  full  covenants 
ot  seisin  and  warranty  upfin  December  2, 
1884.  . 

9.  That  Wright's  deed  was  not  recorded 
till  June  23, 1885,  or  more  than  six  months 
after  the  record  of  tbe  deed  from  Dean  to 
Dewhurst  or  from  Dewhurst  to  Bradley; 
that  the  coasideratlon  named  la  tbe  deed 
Is  only  taO;  that,  even  if  Dean,  on  Angnst 
81, 188S,  had  had  any  right  or  title  to  said 
lands,  which  complainants  deny,  com- 
plainants are  not  affected  in  their  right 
and  title  tu  own  and  possess  said  lands, 
as  tbe  pretended  conveyance  to  Wright  is 
void  as  to  snbseqaent  purchaserB  for 
value  without  notice. 

10.  That  Dean  did  not,  after  the  date  ot 
his  pretended  conveyance  to  Wright,  ac- 
quire a  title  to  said  land  which  would,  by 
virtue  of  his  covenants  In  the  pretended 
conveyance  of  August  81,  1883,  Inure  to 
the  benefit  of  Wright,  because  he  never 
acquired  any  other  than  a  bare  legal 
title  as  trustee  for  tlie  complainant  Dew- 
hurst. who  paid  all  the  purchase  money 
by  which  was  acquired  the  title  to  said 
land.  That  by  such  payment  Dewhurst 
alone  became  the  cestui  que  triiat  as  to 
tbe  legal  title,  whether  such  iegal  title  re- 
mained In  Dean,  or,  by  force  and  construc- 
tion nf  law  and  by  virtne  of  the  covenants 
In  the  deed  of  August  81, 1883.  tbe  l^al 
title  to  said  land  passed  to  the  defendant, 
Wright.  And  complainants  pray  tbe 
court  to  decide  what  is  in  law  the  effect  of 
said  deed  of  August  81, 1883,  If  any  It  has; 
and.  If  it  shall  decide  that  in  law  It  is 
effective  to  pass  the  after-acqnired  title  ot 
Dean,  to  declare  Wright  a  trustee,  holding 
tbe  legal  title  for  the  benefit  of  Mrs.  Dew- 
hurst, as  the  grantee  of  Bradleiyp  wbo 
was  the  grantee  of  Dewhurst. 

11.  Complainants  allege,  In  ettect,  that 
they  took  without  notice  of  said  deed, 
and  Wright  went  Into  possession  as  a 
tenant  of  Dean's  tenant,  one  Williams, 
and  at  the  time  when  Dean  occupied  and 
claimed  the  land  as  his  homestead ;  that 
Wright  now  holds  possession  ot  said  land, 
but  only  by  virtne  ot  his  original  entry 
nnder  and  by  leave  ot  Dean,  without  any 
claim  ot  ownership;  that  complainants 
are  informed  that  Wright  is  now  claiming 
the  whole  or  some  part  of  said  lands  ad- 
versely to  Mrs.  Dewhurst,  and  that  he 
now  claims  that  be  held  snch  lands  ad- 
versely to  Dean  at  tbe  date  of  Dean's  con- 
veyance to  Mrs.  Dewhurst,  but  complain- 
ants believe  that  the  possession  of  Wright, 
beginning  by  entry  while  the  land  was 
still  held  and  claimed  by  Dean  by  virtue 
of  his  homestead  entry,  and  such  entry, 
being  by  permission  uf  one  under  Dean, 
must  be  deemed  to  be  under  and  la 
sabordlnatlon  to  the  title  of  Dean  up  to 
such  time  as  Wright  took  action  tu  cs- 
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tabllBh  by  anme  act  of  notoriety  tbe  fact 
that  he  claimed  tu  bold  said  lands  ad- 
versely to  the  title  of  Deao. 

12.  That  recording  the  deed  was  tbe 
first  notice  given  by  Wright  that  be  held 
adversely  to  Dean;  that  Wright  basnever 
retnfDed  the  land  for  taxee ;  tbat  tbe  title 
to  tbe  land  may  be  decreed  to  be  in  Mrs. 
Dewharet;  that  tbe  deed  to  Wright  be 
canceled,  aud  to  he  void  as  against  her, 
**  her  bosband  and  assigns ; "  that  Wrlgbt 
be  ordered  to  execute  and  dellTer  to  her  a 
deed  of  conveyance  of  tbe  premises;  and 
fur  neneral  relief. 

13.  Wright  demarrpd  to  the  bill  as  not 
showing  a  case  entitling  complainants 
to  discovery  or  relief,  aud  as  stating  a 
case  determinable  at  law,  and  tbe  chan- 
cellor dUmiesed  the  bill  on  bearing  the  de* 
murrer,  from  wblcb  order  complainants 
have  appealed. 

W.  TV.  Dewharat,  for  appellants.  J.  B. 
Gatnea,  for  appellee. 

Ranet,  C.  J.,  (after  st&tiDg  tbe  facts.) 
The  purchase  <A  land  represented  by  the 
bill  was  made  under  tbe  second  section  of 
the  act  of  congress  approved  June  15,1860. 
and  entitled  "An  act  relating  to  the  pnb- 
llc  lands  of  tbe  United  States."  This  sec- 
tion provides  that  persons  who  have  here- 
tofore under  any  nl  tbe  homestead  laws 
entered  lands  properly  sabjeet  to  such  en- 
try, or  persons  to  whom  the  right  of  those 
having  eo  entered  for  homesteads  may 
have  been  attempted  to  t>e  transferred  by 
bona  tide  Instrument  In  writing,  may  en- 
title themselves  to  said  lands  by  paying 
tbe  government  price  therefor,  and  In  no 
euse  less  than  $1.26  per  acre,  and  the 
amount  heretofore  paid  tbe  government 
upon  said  lands  shall  be  taken  as  a  part 
of  anld  price:  provided,  that  this  shidi  In 
no  wise  Interfere  with  the  rights  or  claims 
of  others  who  may  have  subsequently  en- 
tered such  lands  under  the  homestead 
laws.    Page  i«>8, 1  Supp.  Rev.  St,  U.  S.- 

The  real  purpose  of  tbe  bill  is  to  have 
Wrlghtdeclareda  trastee  of  the  title  of  tbe 
land  In  favor  of  Mrs.  Dewtaurst,  and  to  re- 
quire him  to  convey  the  same  to  her  by 
proper  deed. 

Dean  had.  prior  to  the  approval  of  the 
above  act  of  congresa,  made  an  entry  of 
tbe  land,  and  bad  received  bis  first  certifi- 
cate, but  not  a  patent.  Subsequent  tu 
tbe  act,  proceedings  were  instituted  to 
cancel  tbe  entr.T  tor  frandolent  proof  as  to 
residence  on  tbe  land.  He  was  clearly 
within  tbe  provisions  of  the  above  act  of 
congress,  but  the  bill  Informs  us  not  only 
that  he  was  Indifferent  to  purchasing  un- 
der Its  provisions,  and  could  not  provide 
the  money  to  do  so,  hut  that  he  In  fact 
declined  to  purchase,  though  urged  to  do 
BO  by  Dewhorst,  and  tbat  Dewhurst.  with 
his  own  money,  purchased  the  title  of  tbe 
United  States,  and  took  the  title  in  the 
name  of  Dean.  The  bill  la  not  framed  up- 
on the  theory  tbat  Dewhnrst  advanced  tbe 
money  tor  Dean,  or  made  the  purchase  tor 
him,  nortiiaCattbetlmehe  paid  thomoney 
he  was  acting  for  Dean  In  any  representa- 
tive capacity,  nor  under  any  agreement 
between  talm  and  Dean  by  wblcb  Dean 
would  become  the  trastee  of  the  title  un- 
'ler  an  express  trust  In  Dewhnrat'a  favor. 
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The  theory  of  the  bin,  on  tbe  contrary,  li 
that  Dewbarst  purchased  the  land  fur 

himself,  and  paid  forlt  with  bis  own  mon- 
ey, as  purchaser,  and  took  tbe  title  In 
Dean'ii  name,  and  that  thereupon  a  trust 
resulted  In  his  favor;  and  that  by  vlrtun 
of  the  conveyances  from  Dean  to  him,  and 
from  Dewburstto Bradley. and  Irom  Brad- 
ley to  Mrs.  Dewhurst,  tbe  last-named  party 
has  become  Invesled  with  the  light  to 
have  a  trust  declared  against  Wright,  to 
whom  Dean  had  conveyed  before  convey- 
ing to  Dewhurst.  and  to  a  conveyance 
from  Wright. 

Assuming  that  Dewhurst  could  have 
purchased  lawfully  tbe  land  for  himself, 
aud  did  so  wltb  bis  own  money,  and  took 
the  title  In  tbe  name  of  Dean,  tbe  result 
would  bare  been  that,  upon  such  •pn^ 
chase  being  made.  Dean  wonid  have  held 
the  land  In  trust  for  Dewhurst  or  Dew- 
burst's  grantees,  such  trust  being  what  la 
known  as  a  "resulting  trust,"  (Perry. 
Trusts,  S  lltS.  and  note4;)  but  the  title  so 
vested  In  Dean  In  trust  would  not  have 
Inured  to  the  benefit  of  Wrlgbt  nnder  bis 
prior  warranty  deed  from  Dean,  nor  have 
passed  to  \Vrlght  from  Dean.  Where  one 
without  title  has  conveyed  land  In  bis 
own  right  with  covenants  warranting  tbe 
title,  and  afterwards  tbe  title  comes  to 
blra  In  tbe  capacity  of  a  trustee  for  a  dif- 
ferent penon.  sncb  newly-acqolred  title 
does  not  Innre  to  the  former  grantee  of 
tbe  covenantor.  Tbe  estoppel  arises  only 
where  the  covenantor  tabes  the  new  title 
in  the  same  rlsbt  In  which  he  had  pre- 
viously conveyed  It.  8  Washb.  Real  Prop, 
uiarg.  p.  475,  S  37;  Burcbard  v.  Hubbard, 
11  Ohio,  816;  Kelley  v.  Jenness,  50  Me.  455; 
Jackson  v.  Hills.  18  Johns.  468;  Sinclair  v. 
Jackson,  ft  Cow.  648,  S87;  Jackson  v.  Hoff- 
man, 9  Cow.  371;  Marsh  v.  Rice,  1  N.  H. 
167:  Rnmlet  v.Olls,  2  N.  H.  167.  Weare  sat- 
isfied that  no  benefit  would  havelnured  to 
Wright  from  the  patent  to  Dean  It  the  effect 
of  such  patent  had  been  to  vest  the  title,  as 
between  Dean  aud  Dewhurst,  or  Dean  and 
Dewhurat's  grantee,  In  Dean.  In  trust  for 
Dewharat  or  sncb  grantee;  and  tbat  It 
wonid  not,  either  ol  Itself  or  thrnugh  the 
aid  of  the  former  deed  from  Dean  to 
Wright,  have  constituted  Wright  a  trus- 
tee tor  Dewhurst,  or  tor  Dewhurat's  gran- 
tee. It  was  Dean,  not  Wright,  whom 
Dewhurst.  In  the  eyes  of  the  law.  Intended 
to  make  a  trustee,  and  the  law  usually 
constitutes  one  under  sncb  circumstances. 
Wright's  position  Is  not  only  wholly  die- 
connected  from  tbe  transaction,  but  en- 
tirely hostile  to  It. 

Tbe  trouble  with  complainants' case  Is 
that  they  are  asking  a  court  of  equity  to 
aid  them  In  something  which  Is  contrary 
to  tbe  policy  of  the  law.  This  a  court  of 
equity  will  not  do,  but,  Judging  those  who 
pray  at  Its  bands  relief  which  tbe  courts 
of  law  cannot  alford  by  the  case  they 
make  for  themselves.  It  will  leave  them 
where  they  are  If  It  appears  they  are  seek- 
ing to  evade  the  policy  of  the  law  as  de- 
fined In  a  public  statute.  I  Perry,  Trusts, 
S  181;  Proseus  v.  Mclntyre,  5  Barb.  425; 
Baldwin  t.  Campfleld,  8  N.  J.Eq.  891;  Cot- 
Irr  V.  Tattle,  19  N.J.  Eq.  649;  Ford'sEz'rs 
V.  Zjewla,  10  B.  Mon.  127;  Camden  T.An- 
derson, 6  Term  B.  709;  Ex  parte  Yallop. 


Digitized  by 


686 


BOUTHEBN  BEFOBTEB.  Vol.  10. 


IGVes.  60;  Ex  parte  HonKhton.  17  VeH. 
351:  Groves  v.  Oroves,  8  Tonn^  &  J.  IAS; 
Childers  v.  Cblldera.  1  De  Gex  &  J.  482;  At- 
kins v.Krou,5Ired.Eq.207;  Lttggettv.Da- 
bolB,  5  PttiKe.  114:  Hubbard  v.  Goodwin, 
3  Leigh,  492;  McCaw  T.  Galbralth,  7  Blch. 
Law,  74;  Anstiee  v.  Brown,  6  Paige,  448. 

Tlie  pnrpow  of  the  act  of  congresB,  as 
set  oat  above,  was  the  relief  of  pemoas 
wbo  bad  prevloaely  e^itered  for  home- 
stead lands  under  any  of  the  homestead 
]awfl  of  the  United  States,  and  also  the  re- 
lief ol  the  persons  to  whom  the  right  of 
those  having  BO  entered  lands  for  home- 
steads had  been  previously  attempted  to 
be  transferred  by  bonu  instrument  In 
writing.  The  policy  of  the  act  was  to  per- 
mit these  two  classes  of  persona  to  pur- 
chase for  cash,  or  make  a  cash  entry  of 
the  lands  opon  the  terms  stated  In  the 
act,  and  thus  save  them  from  the  loss 
consequent  upon  failure  to  comply  with 
the  ordinary  statutory  requirements  as  to 
residence  or  oecnpatlon  and  Improvement 
In  ease  of  homestead  entries.  Neither  of 
these  classes  Include,  nor  does  the  policy 
of  the  act  embrace,  a  person  to  whom  the 
person  making  the  entry  may  have  made 
a  transler,  or  a  bona  Sde  attempt  to 
transfer,  subsequent  to  the  act.  The  act 
does  not  permit  a  person  who  belongs  to 
neitiier  of  the  two  favored  classes  to  avail 
himself  of  the  benefits  offered  them,  by  do- 
ing for  himself  and  with  his  own  money, 
but  In  their  name,  and  upon  their  applica- 
tion, and  the  proof  of  Identity  which  the 
provisions  of  the  act  palpably  render  lu- 
dlHpensable,  that  which  he  could  not  do  It 
acting  avowedly  and  openly  for  himself; 
nor  win  a  court  of  eqnltj,  even  thongh  a 
patent  In  the  name  of  one  entitled  to  It 
under  the  provlttlons  of  the  above  statute 
had  been  secured  by  a  person  not  belong- 
ing to  either  of  the  favored  classes,  relieve 
such  person  of  unanticipated  obstacles  to 
the  beneficial  realization  of  that  which 
the  statute  never  Intended  be  should 
acquire  under  its  provisions. 

It  the  bill  showed  that  Dewhnrst  had 
applied  to  the  government  In  his  own 
name  as  the  transferee  of  Dean  under 
Dean's  deed  of  December  2,  1884,  to  him, 
for  the  beueflt  of  the  act  of  congresB,  and 
that  the  land-offlcer  had  decided  that  he 
was  by  virtue  of  such  deed  entitled  Co  the 
benefit  of  the  act,  and  bad  actually  sold 
to  him,  and  made  the  conveyance  In  the 
name  of  Dean,  a  different  case  would  be 
b^ore  us,  and  we  do  not  say  what  our 
conclusion  would  he.  As  It  is,  the  bill  is 
not  sufficient  In  Its  statement  of  the  de- 
tails of  the  procedure  to  Justify  a  conclu- 
sion that  Dewhorat  has  operated  In  this 
way  nod  In  his  own  name,  and  not  under 
the  name  of  Dean.  It  cannot  be  Inferred 
from  the  statements  of  the  bill  that  the 
government  officers  have  dealt  with  Dew- 
hurst  OS  the  transferee  of  Dean.  The  on- 
ly inference  legitimate,  In  view  of  the  law, 
is  that  Dewhnrst,  after  Dean's  refusal  to 
purchase,  did  so  really  for  himself  as  be- 
tween bim  aiid  Dean,  but  actually  In 
Dean's  name.  This  the  law  did  not  per- 
mit blm  to  do.  and  a  coart  of  equity  will 
not  sanction. 

We  of  course  do  not  mean  to  Intimate 
anyjndgment  aa  to  the  validity  ol  the 


patent.  No  such  qnesUon  Is  before  ns. 
However  valid  It  may  be  as  between  Dean 

and  the  government,  (and  we  do  not  say 
it  la  not  entirely  sn,)  we  only  say  that  a 
court  of  equity  will  not  aid  complainants 
upon  the  case  made  by  the  bill,  but  will,  an 
to  the  case  made  by  this  bill,  leave  all  the 
parties  lu  the  position  tb«y  occuf^at  law. 
The  order  appealed  from  Is  affirmed. 

ToDNO,  J.  ot  the  fourth  circuit,  sat  in 
the  place  of  Mabuv,  J.,  wbo  wasdiaquaU- 
fled. 

■  (tt  sis.  Ut^ 

JoBNrroN  T.  State. 
{aufvm  Ooun  <tf  FlortOa.  Hardb  M,  USSl) 
Crihinai.  Liw— AppUL—SonioisircT  ot  Bvi- 

DCNOB  —  iHSTBDOnOKS  —  OSJBOTIONS  NOT  M1.DB 
BsLOWf 

1.  Ad  appellate  eoart  wlU  not  disturb  the- 
verdlct  of  a  jury  as  being  eontnuy  to  the  evi- 
dence when  it  is  not  contruytliereu),  but  is  sns- 
tolned  by  it 

9.  E\  en  admitting  that  there  may  be  an  error 
In  une  of  the  charges,  the  verdict  will  not  be 
disturbed  on  account  of  It  where  it  Is  clear  tliat 
SQCb  error  Is  corrected  by  other  charges  on  the 
same  point,  and  partioularfy  where  the  testimony 
ia  «acb  aa  to  piWude  the  oonoluaion  t^t  the 
party  Is  not  gnilty  of  the  olEeuse  of  wbicjh  1m  has- 
been  oonvicted. 

8.  An  appellate  court  may  refose  to  notioo 
points  nrged  In  thetwtef  of  oounsolfor  s  plaintlfT 
io  error,  whioh  seb  not  oovwed  by  the  assign- 
ment of  errors. 

4.  The  striking  out  of  immaterial  testimony 
by  the  conrt  la  not  error. 

B.  An  oUection  not  mads  in  the  trial  oonrt 
aa  to  tlie  admlsslhility  of  evidence  osonot  be- 
urged  in  the  appellate  court 
{SyUabiLa  by  the  Court) 

Error  to  circuit  court,  Orange  coonty; 
JosN  D,  Brooub,  Judge. 

Indictment  against  Thomas  A.  John- 
ston for  mnrder.  From  a  Jodgment  on  fr 
verdict  of  manslaughter  In  the  second 
degree  defendant  brings  error.  Affirmed. 

E.'K.  Foster,  for  plaintiff  In  error. 
WmiAta  B,  Lamar,  Atty.  Gen.,  tor  the 
State. 

Malonr.  Circuit  Judge.  At  the  fall 
term,  1890.  of  the  circuit  conrt  for  Orange- 
county,  In  the  seventh  Judicial  circuit, 
Thomas  A.  Johnston,  the  plaintiff  In  er- 
ror, was  tried  upon  an  Indictment  charg- 
ing htm  with  the  murder  of  one  Will- 
iam l4ee,and  fonnd  guilty  of  manslaaghter 
in  the  second  degree  by  a  petit  lury.  He- 
then  moved  the  court  for  a  new  trial,  bdt 
the  court  denied  this  motion,  and  sen- 
tenced hi  ra  to  imprisonment  In  the  penl> 
tentinry  for  the  period  of  Ave  years. 

Thereupon  he  removM]  said  suit  by- 
writ  of  error  to  this  conrt  for  review, 
and  assigned  the  following  errors,  vis.: 
(1)  That  the  verdict  was  contrary  to  the 
evidence;  (2)  that  the  court  erred  In  giv- 
ing charge  N«.  4. 

A  review  of  the  testimony  In  this  case- 
will  be  necessary  in  order  to  determine 
whether  these  assignments  of  error  are 
well  taken.  This  testimony  Is  very  to- 
luminoos.  and  we  will  not  undertake  to 
repeat  it  all,  bat  will  repeat  the  substance 
of  It  only,  which  Is  as  follows,  viz.: 

On  the  morning  of  the  dth  day  oS  May, 
1880,  Thomas  A.  Johnston,  the  plalntiCT 
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Id  error,  and  wnilam  Lee,  the  deceased, 
met  near  Yates' boufie.  In  the  road  lead- 
ing from  Orlando  to  Oakland,  In  Orange 
conuty.  Botd  men  were  riding  on  horse- 
back, at  a  moderate  salt;  the  former  go- 
ing towards  Oakland,  and  the  la  Cter 
towards  Orlando.  When  within  abont  25 
jrarda  u(  each  other  both  checked  thetr 
borsea  to  a  walk,  and  lust  as  they  passed 
each  other  Johnston  suddenly  turned  his 
horse,  presented  a  88  Smith  ft  Wesson 
ptstui  to  Lee's  back  and  fired,  shooting 
hira  InthBback.  The  pistol  was  held  ho 
close  to  Lee  when  It  fired  oO  that  It 
bamed  hia  rlotblng.  Lee  then  fled  In  the 
dlreetfOD  of  Oriandu,  bollerlog.  "Oh 
Lord! "his  horse  running  at  foil  speed, 
bnt  keeping  In  the  road.  Johnston,  pistol 
Id  hand,  urged  his  horse  to  a  run  also, 
and  pursued  Lee,  and  again  shot  him  In 
tbe  back  while  he  was  fleeing.  After  this 
second  shot.  Lee  fell  from  bis  horse  Into 
theroad, dead, and  then  Johnston  checked 
bis  taorse  before  he  reached  the  corpse,  and 
tomed  and  rode  oft  in  the  opposite  direc- 
tion to  Dink  Patrick's;  and  afterwards, 
during  the  same  morning,  returned  to 
Orlando,  and  surrendered  himself  to  Mr. 
Anderson,  the  sheriff  of  Orange  county, 
and  at  the  same  time  Informed  htm  that 
he  had  Hhot  Will  Lee  In  tbe  hack  with  a 
pistol,  which  be  exhibited,  and  UIM  bim. 

It  appears  that  the  deceased  had  al- 
ready threatened  to  kill  Johnston,  and 
that  these  threats  had  been  communl- 
cated  to  Johnston  a  short  time  belore  tbe 
bomlctde. 

The  statement  of  Johnston  himself  th- 
rlea  very  little  from  this  testimony.  His 
statement  about  bin  meeting  tbe  dcKteased 
tn  the  road  and  tbe  clrcumstanceB  con- 
nected with  the  homicide  is  the  fnllow- 
lug,  Tlx.:  "I  was  right  up  to  Yates* house, 
and  when  I  looked  up  I  met  Will  Lee. 
He  was  close  to  me.  I  don't  know 
whether  be  came  around  the  corner  uf  tbe 
fence  or  where.  I  nevef  saw  blm  until  be 
was  right  there,  and  he  said, 'God  damn 
yon,  I  have  got  you  now.*  and  by  that 
time  be  was  in  about  three  or  tour  feet 
of  me,  and  he  spurred  his  horse  up 
towards  me.  and  struck  at  me.  and  missed 
me,  Just  brushing  my  lelt  shoulder.  Then 
I  reached  and  Jerked  my  pliitol  out,  and 
my  horse  sorter  turned,  and  I  shot  him 
right  about  there,  [Indicating.]  Then  I 
turned  my  horse  around,  and  he  started 
to  run,  and  my  horse  did,  too;  and  I  shot 
at  him  again  as  he  went  off,  and  both 
horses  was  running,  and  befell  off." 

The  pliiintin  In  error  contends  that  the 
verdict  was  contrary  to  the  evidence,  be- 
cause this  testimony  proved  that  the  hom- 
icide was  justlHuble,  and  did  not  prove 
manslaugbterln  tbe  second  degree. 

We  do  not  think  that  this  contention  is 
tenable.  The  testimony  does  not,  In  our 
opinion,  prove  a  case  ol  JustiQable  homi- 
cide. It  Is  true  that  It  appean*  from  the 
testimony  that  the  deceased  had  threat* 
ened  to  take  JuhnHton's  life,  hot  It  also 
appears  that  at  the  time  that  he  was  shot 
and  killed  the  deceased  did  nothing  that 
evinced  an  Immediate  design  to  execute 
said  threats.  Indeed,  there  Is  a  total  ab- 
sence of  any  testimony  whatever  show- 
ing any  Iio0tlle  demonstration  or  orert 
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act  of  attack  on  tbe  part  of  the  deceased 
against  Johnston  that  Indicated  an  Im- 
mediate design  to  take  Johnston's  life,  or 
to  do  him  great  personal  injury.  Besides, 
it  will  be  observed  that  Johnston  himself 
did  not  state  that  he  apprehended  or  had 
apparent  reason  to  apprehend  that  the 
deceased  designed  to  kill  blm,  or  to  do  blm 
great  personal  injury,  and  that  there  was 
Imminent  danger  of  said  design  being  ac- 
complished, and  that  he  slew  the  deceased 
to  prevent  It.  It  is  true  that  Johnston 
stated  that  the  deceased  spurred  his  horse 
up  towards  him,  and  struck  at  him,  but 
missed  bim,  Just  brushing  his  left  shoal- 
der.  bat  does  not  state  what  the  deceased 
struck  at  blm  with,  and  we  are  left  to  In- 
fer that  It  was  his  left  hand. 

Now,  it  will  be  observed  that  Johnston 
did  not  shoot  tiie  deceased  as  he  ap- 
proached him,  but  waited  until  tbe  de- 
ceased had  passed  him,  then  suddenly 
turned  and  shot  the  deceased  In  the  back 
without  any  warning  whatever;  and 
when  tbe  deceased  fled  after  receiving  tbe 
bullet  in  his  back  he  pursued  him,  and 
shot  blm  In  the  back  again,  and  contin- 
ued the  pursuit  ontll  tbedecedsed  fell  from 
his  horse  Into'  the  road,  dead. 

It  Is  evident  that  when  Johnston  fired 
thuse  fatal  shots  he  bad  no  apparent  rea- 
sonable ground  to  apprehend  that  the  de- 
ceased designed  to  kill  him,  or  to  do  blm 
great  persnnal  Injury,  ana  that  there  was 
imminent  danger  ol  such  design  being 
accomplished. 

We  think  that  this  bomlelde  was  with- 
out Justification,  and  was  wholly  unneces- 
Hary.  The  verdict,  ther^ore.  In  our  opin- 
ion, is  not  contrary  to  the  evidence,  bat 
sustained  by  It.  Under  these  circum- 
stances, this  court  will  not  disturb  this 
verdict.  Hicks  v.  State,  25  Fla.  636,  6 
South.  Bep.  441 ;  Anderson  v.  State.  24  Fla. 
139.  8  South.  Rep.  884;  Robinson  v.  State, 
24  Fln.858,6Soutb.Rep.6;  HuHngv.Bunk. 
19  Fla.  685;  John  v.  State,  in  Fla.  564; 
Mayo  V.  Hynote,  Id.  673;  Sherman  v. 
State,  17  Fla.  888. 

We  will  now  consider  tbe  second  assign- 
men  of  error,  vis. :  That  the  court  erred 
in  giving  charge  No.  4,  which  is  In  the  fol- 
lowing words,  vis.:  "A  person  has  tbe 
right  to  defend  himself  against  an  attack 
by  another,  and  to  kill  such  other  when 
there  Is  reasonable  ground  to  apprehend 
a  design  on  the  imrt  of  snch  other  person 
to  commit  a  felony  upon  blm,  or  to  do 
him  some  great  personal  Injury,  anil  there 
shall  be  Imminent  danger  of  such  design  - 
being  accomplished.  It  must  appear  that 
tbe  assault  was  Imminently  perilous,  or 
that  it  wonld  appear  to  be  imminently 
perilous  to  a  reasonable  man,  situated  as 
the  party  assaulted  was  situated;  and, 
unless  there  be  a  plain  or  apparently  plain 
manifestation  of  a  felonious  Intent,  or  In- 
tent to  do  great  personal  injury,  no  as- 
sault wilt  justify  killing  the  assailant." 

The  plaintiff  in  error  has  failed  to  point 
out  to  ns  any  error  in  this  part  of  tbe 
charge.  But.  even  If  error  had  been 
pointed  oat  ther^n,  not  only  Is  it  correct- 
ed by  the  other  and  fall  charges  given,  buT 
It  would  be  harmless,  and  would  not  de 
feat  the  verdict,  becaose  tbe  testimony  Ut 
sneh  as  to  preclude  tbeconeln^ontbat  ths 
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knilns  was  excnsable  or  JoatlBable,  and 
Bustalne  the  verdict.  Wooten  t.  State, 
24  Fla.  S35,  6  Soatfa.  Rep.  39;  Brown  v. 
State.  18  Fla.  472. 

It  is  arged  In  the  brief  ot  counsel  tor 
plalntIR  In  error  that  there  was  error  In 
exclndlDK  certain  t-estlmony  of  a  witness 
□  amed  Nobles,  relating  to  the  statements 
of  the  deceased  as  to  his  Intention  to 
gather  the  prisoner's  cattle;  and  also 
that  there  wiis  error  In  permitting  a 
horse  other  than  that  ridden  by  I«e  to  be 
ridden  across  a  bridge  at  the  view  ot  the 
■cene  of  the  kllltng,  taken  at  the  request 
of  the  prisoner,  by  the  court  and  Jury. 
As  these  points  are  not  Inuladed  In  the 
assignment  ot  errors,  we  are  not  regnlred 
to  notice  them.  We  will,  however,  say 
that  the  testimony  of  Nobles  Is  entirely 
Immaterial,  and  could  have  had  no  effect 
upon  the  concIasloD  reached  by  the  Jury ; 
and  that  the  objection  urged  here  as  to 
the  hone  wan  not  made  at  the  time  ol  the 
riding  across  the  bridge  at  the  view. 

The  lodgment  is  affirmed. 

Malone,  J.,  c'/  the  second  Judicial  clr^ 
cult,  sat  In  the  place  ot  Tatlob,  J,,  who 
was  dlaquallfled. 

(M  Flfc  I)  — 

Stockton  t.  Powbll  et  al. 

(Supmne  Court  qf  Florida.    March  18, 1899.) 

CONSTITUTIOTVAL  LaW — IkFBOVEHBNT  OF  HlVIGA- 
BLX  STRBAX— RWHJLJITION  OF  COVMEROE— laBttS 

OF  Bonds— Spbciu.  LsaiflULTioN—CouNTT  Coh- 

KISBIONIRS— NOTIOB  Of  UbBTIHG— CODHTT  BOND 
— iElBOIIOH— RSTUBNB— Q|JAI.1FI0AT1<W<  OS  VOT- 
XB8. 

1.  The  porpoae  for  which,  nnder  the  aot  of 
June  11,  1891,  entitled  "An  act  to  authorize  Du- 
val county  to  improve  the  navigation  of  the  St 
Johns  river,  and  to  issae  bonds  In  aid  thereuf,* 
the  proceeds  of  the  bonds  are  anthoriied  to  be 
applied,  is  "tbe  work  of  Improving  the  naviga- 
tion of  tbe  St.  Johns  river,  and  removing  ob- 
structions therefrom,  within  the  coonty  of  Du- 
val. "  This  work  Is  a  cooa^  purpose,  within  the 
meaning  of  the  provisions  of  section  5,  art.  9,  of 
tbe  cons^tutlon,  tbat  tbe  legislature  shall  an- 
thorize  the  sevei^al  coanties  to  assess  and  Impose 
taxes  for  county  puirposes,  although  the  river  is  a 
navigable  stream  and  public  highway,  and  may 
run  from  its  mouth  in  tbe  coun^,  and  hun- 
dreds of  miles  beyond  the  limits  of  the  county, 
and  through  other  counties,  and  corameroe  is  car- 
ried on  as  an  entirety  upon  it  from  its  moutb 
towards  its  source  for  the  distance  stated,  and 
thence  biwk,  and  a  lai^e  portion  of  its  oommerce 
Is  to  or  from  other  states  and  foreign  countries, 
and  the  commeroe  and  business  of  tbe  river  aon- 
fined  wiUiln  the  limits  of  the  coun^  are  very 
small  and  of  no  importance.  The  statute  is  not 
in  conflict  with  tiM  oonstltiitiMial  provision  des* 
ignated. 

2.  Commeroe  with  foreign  satlona  and  among 
the  states  embraces,  not  only  sabjects  which  are 
national  in  tbeir  character  and  require,  in  or- 
der to  preclude  dlsorlmlnstlng  regnlatloos  by  the 
states,  nniformity  of  regulation  affecting  all 
tbe  states,  but  also  mob  matters,  within  the 
purview  of  such  commerce,  as  are  local  in  their 
nature  or  operatiou,  and  can  be  propwly  regulat- 
ed by  provisicmB  adapted  to  then  particular  olr- 
cumstanoes.  The  power  Of  congress  to  regulate 
commerce  with  foreign  nations  and  among  the 
states  is  exclusive  only  in  so  far  as  it  relates  to 
those  subleots  of  such  commerce  that  fall  within 
tha  former  <x  national  (dass.  As  to  this  class 
the  states  hare  no  power  to  act,  even  in  the  ab- 
senoe  of  ooogiesaional  regulation,  but,  as  to  any 
flul^eot  wiilUL  the  other  or  local  class,  the  states 
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have  plenary  power  of  control  so  long  as  congress 
doesnot  aot  as  to  it  Tbe  improveairat  ai  a  nav- 
igable river  connecting  with  the  ooean,  and  con- 
stituting a  navigable  water  of  tbe  United  States, 
but  lying  entirely  within  a  state,  is  a  subject 
fallingwTtbin  the  second  or  local  class,  and  sucb 
improvement  may  ba  made  by  or  ander  tbe  au- 
thority of  the  state  so  long  as  the  free  naviga- 
tion of  the  river,  as  it  may  be  permitted  by  uie 
laws  of  the  United  Btates,  is  not  impaired,  or 
any  system  for  its  Improvement  provided  by  the 
general  government  is  not  Interfered  with  or 
defeated. 

5.  The  act  ^  June  11, 1B91.  (chapter4077,  St.) 
authorizing  the  county  ot  Duval  to  improro  the 
navigation  of  St  Johns  river,  and  remove  ob- 
structions therefrom,  Is  not  in  conflict  with  the 
provision  of  the  constitution  ot  the  United  States, 
wtaioh  gives  congress  power  to  legui^te  commeroe 
with  foreign  uations  and  amon^  the  several 
states. 

4.  If  it  be  that  the  act  ot  June  11,  1891,  au- 
thorizing the  county  of  Duval  to  Improve  the 
navigation  ot  the  8t  Johns  river,  and  to  iasae 
bonds,  the  proceeds  of  which  are  to  be  applied 
to  such  purpose,  does  not  provide  any  means  or 
method  for  paying  the  ^Incipal  and  interest  mi 
the  bonds,  soon  fact  Is  not  a  good  ot^eetion  to 
the  validly  ot  the  act  or  to  tbe  issue  of  the 
bonds  thereunder,  nor  Is  the  fact  that  such  pro- 
vision may  not  be  otherwise  made. 

6.  Tbe  courts  have  no  powcv  to  inquire 
whether  the  notice  of  application  to  the  legisl^ 
ture  for  local  or  special  legislation,  required  bj 
seotJon  ffl  of  article  8  ot  the  constitution,  and  by 
the  legMStion  thereunder,  defining  the  method  at 
publishing  and  proving  the  publication  of  snch 
notice,  (Act  of  Hay  SI,  1887;  chapter  S708,  St,) 
has  been  given.  To  ascertain  and  decide  wheth- 
er the  required  notice  has  been  given  is  exclu- 
sively a  legislaUve  fnnotlm  and  dtttr,  and  the  * 
passage  of  a  spedal  or  local  act  is  a  legislaUve 
judgment  that  proper  notice  has  been  duly  pub- 
lished, and  that  tbe  legal  evidence  thereof  was 
"established  in  the  legislature"  before  the  bill 
was  passed,  and  the  courts  are  otmoluded  by  such 

I  ndgment. 

6.  A  recital  In  the  records  of  a  special  meet- 
ing of  a  board  of  county  commissioners,  that  the 
meeting  was  "called  by  tbe  chairman  for  the  par- 
pose  of  ordering  an  election"  as  to  issuing  bonds 
of  the  county  under  tbe  provisions  of  a  designat- 
ed statatu,  U,  in  tbe  absence  of  allegaUon  and 
proof  to  the  oootrary,  sufHoient  evidence  that  no- 
tice ot  tbe  time  uul  purpose  of  snota  special 
meeting  was  f^ven  to  each  member  of  the  board. 

7.  A  speolal  meeting  of  a  board  of  county 
commissioners,  of  wbloh  each  commissioner  baa 
been  duly  notlfled,  may  be  adjonraed  to  a  snbse- 
quent  day  by  tbe  members  preset,  a  majority  of 
the  entire  board ;  and,  it  seems,  thiat  less  than  a 
majority  may  do  so.  Tbe  members  present  at 
such  moeting  have  actual  notice  of  the  adjourn- 
ment, and  those  not  present  are  charged  in  law 
with  notice  thereof,  and  the  adjourned  meeting 
is  but  a  oontlnnauon  of  the  original  one,  and 
anything  dme  at  tbe  adjonned  meeting  concem- 
IngOie  matter  for whlcn  the  meeting  was  orig 
Inilly  called  is  as  l^ial  as  it  it  had  been  dono 
before  the  adjoummenu 

8.  Wnere  a  regular  meeting  ol  a  board  of 
county  commissioners  adjourns  to  a  subsequent 
day,  all  the  members  being  present,  each  mem- 
ber Is  charged  with  the  official  duty  of  attending, 
and  with  notice  of  any  lawfnl  aotion  to  be  taken 
at  such  adjourned  mF«ting,  and  anything  done  at 
such  meeting,  within  the  power  of  the  board  to 
do,  is  not  rendered  invalid  b7  Uie  tSct  that  one 
member  did  not  attend  It 

9.  A  statute  nrovldlng  fitir  an  eleotlon  as  t» 
the  Issue  of  boaas  by  a  county  directs  tbat  the 
returns  ot  the  election  shall,  within  two  days- 
after  tbe  election,  be  delivered  to  the  clerk  of 
tbe  oiteuit  court,  to  be  laid  before  the  board  of 
county  commissioners,  and  that  the  board  shall 
publioly  canvass  the  returns  at  their  "next  regu- 
lar or  special  meeting, "  and  declare  the  resnlt 
Beld,  that  the  purpose  ot  the  aot  in  the  nae  of 
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t&e  words  quoted  was  to  sooure  pnnnptneM  of 
aAUon  npon  tbe  part  of  tho  boards  rather  tban  to 

exclude  from  an;  particalar  meeting  the  poner 
to  csBvass  tbe  returns,  »ud  that  a  canvass  of 
such  returns  made  at  an  adjourned  regular  meet- 
ing  held  on  a  day  subsequent  to  tbe  election* 
to  whloh  day  the  regular  meeting  had  been  ad- 

Jonmed  fr<»i  a  day  prior  to  the  election,  was 
egal. 

10.  Payment  of  i>oU-taxes  was  not  a  reauislte 
or  qualification  for  voting  at  the  election  in  Du- 
val county  as  to  issuing  bonds  under  the  act  of 
June  11,  1691,  for  Che  improvement  of  the  naviga- 
tion  of  tbe  St  Johns  river.  Though  tblt  la  not 
expressly  declared  by  the  aut,  Tta  provlaions 
show  clearly  a  legislative  intent  that  no  anch 
qnaliflcation  was  to  be  required,  but  that  all  per- 
sons doly  registered  as  voters,  and  retalnlug  the 

flQBliflcations  which  preserve  the  legality  of  reg- 
stration,  should  have  the  right  to  vote. 

11.  Tbe  aot  of  June  11, 1891,  authorizliu'  Duval 
county  to  improve  tbe  navigation  of  .tbe  Bt.  Johns 
river,  required  returns  to  be  atrnt  to  the  clerk  of 
the  cixcuit  court,  and  to  be  delivered  by  blm  to 
the  county  commissioners,  and  authorized  tbe 
commissioners  to  canvass  them.  The  county 
judge  and  supervisor  of  registration  had  nothing 
to  do  with  tbe  canvass  under  tbe  general  elec- 
tlOD  law,  and  properly  took  no  part  in  It 

13.  That  a  canvassing  board  has  before  it, 
when  making  a  oanvass  of  votes  cast  at  an  elec- 
tion, not  only  the  returns  properly  made  under 
the  statute,  but  also  a  duplicate  return  made  to 
an  officer  which  the  law  did  not  require  to  be 
made,  is  immaterial. 

18.  Tbe  mere  faot  that  oaths  of  inspectors  and 
poll-lists  may  have  been  transmitted  to  an  officer 
not  authorized  to  receive  them  is  an  irregularity 
which  does  not  affect  the  result  of  an  election,  or 
the  legality  of  the  canvass  of  retums  duly  made 
of  votes  cast  at  tbe  election. 

14.  The  act  of  June  11,  1891,  authorising  Du- 
val county  to  Improve  the  navigation  of  tbe  Bt 
Johns  river,  provides  that  the  bonds  to  be  Issued 
under  the  act  ''shall  bear  the  Keal  of  tbe  aforesaid 
county  of  Duval."  Tbe  comity  commissioners 
passed  a  resolution  that  "the  aeal  of  the  circuit 
court  for  Duval  county,  and  of  this  board,  now  in 
use,  is  adopted  as  the  common  seal  of  Daral 
county. "  Held,  that  tbe  act  authorized  the  use 
of  the  Heal  of  tae  circuit  court  of  Duval  coun- 
ty in  sealing  tbe  bonds,  and,  to  the  extent  that 
the  resolution  indicated  the  will  of  the  board 
that  it  should  be  so  used,  the  resolution  was 
valid/  but  not  fnrtber  or  otherwiae. 

{SyUcOm*  bv  Vte  Oourt) 

Appval  from  clrcoit  conrt,  DutbI  coun- 
ty;  w.  B.  YoxjHQf  Judge. 

Salt  by  Telfair  Stockton  asainst  Benja- 
mlu  H.  Powell  and  others,  county  cum- 
mlssloDtirs  of  Duval  county,  to  restrain 
tbem  from  IsbuIur  certain  bonds.  From 
a  Judgment  dlsmissins  bla  bill  un  demur- 
rer, plaintiff  appeals.  Affirmed. 

Cooper  &  Cooper^  for  appellant.  Ran- 
dall  &  Foster,  tor  appellees. 

Bankt,  G.  J.  I.  This  IB  a  suit  tor  an 
Injunction  to  restrain  the  appellees,  who 
are  the  county  commissioners  of  Dnval 
county,  from  Issuing  bonds  under  tbe 
provisions  of  an  act  approved  June  11, 
1189,  and  entitled  "An  act  to  authorise 
Duval  county  to  Improve  the  navigation 
uf  St.  Johns  river,  and  to  Issue  bonds  In 
Sid  thereof."  Chapter  4077,  p.  119, St.  1891. 
Tbe  purpose  for  which  the  proceeds  of  the 
bonds  are  anthorlEcd  to  be  applied  Is 
"the  work  of  Improving  the  navigation 
ot  the  St.  Johns  river,  and  removing  ob- 
Btrnctions  therefrom,  within  tbe  county 
ol  Dnval."  Section  8,  p.  121.  The  de- 
mnmr  to  the  bill  was  sDstalned,  and,  the 
T.108o.no.26— 41 
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coroplalnnnt  declining  to  amend,  tbe  bill 
was  dismissed. 

The  flrat  objection  urged  against  the 
Issue  of  tbe  bonds  la  that  thn  purpose  for 
which  their  proceeds  are  applicable  nnder 
the  statute  is  not  a  "county  purpose," 
within  the  meaning  of  our  ronetltutlun ; 
and  hence  that  the  act  is  unconstitution- 
al. Counties  are,  according  to  our  con- 
stltntlou,  tbe  recognised  l^al  polltleal 
divisions  of  the  state,  (sections  1, 2,  art. 
8;)  and  the  same  fundamental  law  (sec- 
tion 6,  art.  9)  provides  that  "  the  legisla- 
ture shall  authorise  the  several  counties 
and  Incorporated  cities  or  towns  in  the 
state  to  aseesB  and  Impose  taxes  for  coun- 
ty and  municipal  pnrpoMfl,  and  for  no 
other  purpose. " 

If  "Improving  the  navigation  ot  the  St. 
Jobns  river,  and  removing  obstmctlone 
therefrom,  vrltbin  the  county  of  Duval," 
is  not  a  county  porpose.  In  eo  far  as 
Duval  county  Is  concerned,  the  act  is  con- 
trary to  the  last-stated  provision  of  the 
constitution,  and  void,  and  the  bonds 
are  of  no  validity,  and  equity  has  Juris- 
diction to  enjoin  their  Issue.  High,  Inj. 
fi  1282  et  eeq.;  Chestnutwood  v.  Hood,  68 
111.  132;  List  T.  City  ol  Wheeling,  7  W.  Va. 
601;  State  v.  County  Court,  51  Mo.  So9; 
Allen  V.  Inhabitants  of  Jay,  60  Me.  124. 

The  bill  Informs  db  that  the  river  named 
Is  a  navigable Btream  and  public  highway, 
mnning  not  leas  than  200  miles  beyond 
the  limits  ot  the  county,  and  tbrongh  sev- 
eral other  designated  counties,  and  that 
commerce,  travel,  and  transportation  are 
carried  on  as  an  entirety  upon  the  stream 
Irom  Its  month  in  Duval  county,  where  It 
empties  into  the  Atlantic  ocean,  towards 
Its  source,  and  from  Ita  sonrce  to  its 
month,  at  least  tbe  distance  stated,  and 
through  each  and  all  nl  such  counties; 
and  that  a  large  portion  of  tbls  commerce 
Is  to  or  from  ouer  states  and  foreign 
countries,  and  that  thecommerceand  bus- 
iness on  the  river  confined  within  the  lim- 
its of  Duval  county  ix  very  small  and  of 
no  Importance.  Tbe  other  averments  ot 
tbe  bill  are  nomeroas,  and  will  be  noticed, 
but  these  give  us  an  nnderstaudlng  ot  the 
character  of  the  stream  intended  to  be 
improved.  It  is  not  exclusively  local, 
either  In  Its  being  or  Its  use,  but  mns 
through  Duval,  and  through  or  between 
several  counties,  and  is  the  highway  of 
their  local  as  well  as  tbeir  other  com- 
merce. Including  Interstate  and  foreign 
commerce. 

The  anthorltles  have  formulated  no 
generally  accepted  definition  ot  a  "coonty 
purpose,"  but  leave  each  case  Involving 
the  question  to  be  decided  as  it  may 
arise.  In  the  case  of  Gotten  v.  County 
Com'rs,  6  Fla.  610,  where  the  fourth  sec- 
tion of  article  8  of  tbe  constitution  then 
nnder  consideration  was  substantially 
like  tbe  flftb  section  ot  article  9,  supra,  of 
tbe  present  organic  law.  It  was  con- 
tended by  the  appellants  that  locality 
within  the  county  was  the  true  teBt  of  a 
work  belns;  one  that  is  included  within 
"county  purposes,"  while  the  position  of 
tbecommisBloners  was  that  anticipated 
beneflts  from  the  work  was  the  proper 
criterion.  Tbe  answer  ot  tbe  court  to 
these  confeentloDB  was  that  neitber,  taken 
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by  Itnlt. "  will  tnrnlah  ttae  correct  rule, 
bat*  Ml  a  general  rnle,  It  requires  a  con- 
earrennu  at  both :  lor  It  will  readily  strike 
the  nilnd  of  every  one  that  a  great  enter- 
prise may  be  embraced  entirely  witbin  the 
limits  of  a  county,  and  therefore  exclu- 
sively local)  wlthont,  in  the  slightest 
deicrae,  being  entitled  to  the  dlatlnctlre 
character  of  a  coouty  purpose:  wblle,  on 
th«  other  band,  another  enterpritie,  tboagh 
entirely  without  the  county  limits,  may 
confer  innamerable  benefits  upon  and  ad- 
vance  the  best  Interests  of  the  county, 
with  as  little  claim  to  the  character  of  a 
county  enterprise."  These  obeervatloDB 
are  followed  Immediately  by  the  farther 
remark  that  It  wuuld  be  as  improbable, 
as  It  Is  dangerous,  to  attempt  to  prescribe 
any  definite  rule  to  be  looked  to  as  fur- 
nishing any  correct  test  on  tbe  aobject. 
Pages  m,  634. 

If  It  he  that  locality  within  the  county 
la  essential  to  render  an  ImproTeroent  a 
**conntjr  parpoae,**  It  la  clear  that  tbe 
work  contemplated  by  this  statote  farw 
Dishes  a  compliance  with  this  requirement, 
for  under  tbe  act  nothing  is  to  be  done 
outside  of  the  connty;  and,  this  being  so, 
it  becomes,  for  all  the  purposes  of  this 
case.  Immaterial  whether  or  not  the  ab- 
sence ol  the  feature,  locality  within  tbe 
county,  win  always  avoid  as  nnconstl- 
tatlonal  any  legislation  providing  for 
poblfe  improvements  or  works  tbrongh 
the  Instrn mentality  of  a.  county  govern- 
ment and  county  taxation,  and  conse- 
quently  nothing  should  or  will  he  said  on 
that  point. 

It  1b  not  denied  that  an  Improvement 
must,  to  fall  within  the  pale  of  "county 
purposes, "  be  one  for  a  public  purpose,  as 
taxation  cannot  be  resorted  tn  for  private 
purposes,  or  tor  tbe  benefit,  aid,  and  pro- 
motion of  private  enterprises.  This  prin- 
ciple has  ntsrer  been  questioned,  but  there 
has  been,  and  always  will  be,  more  or  less 
difficulty  and  conflict  of  opinion  as  to 
whether  particular  projects  were  or  are 
for  a  public  or  a  private  purpose.  In 
many  cimea  tbe  aid  authorised  to  be  glvm 
by  counties  In  the  con8trocti<m  of  rail- 
roads was  In  the  shape  of  subscription  for 
capital  stock  nt  or  of  donatiuns  to  the 
companies  proposing  to  build  the  roads, 
and  such  subscriptions  and  donations 
were  upheld  almost  Invariably,  (Cotten  v. 
County  Com'ni,  supra;  Commlsslonera  v. 
King.  13  Fla.  451;)  but  with  us  It  Is  a»< 
sumed  that  this  form  of  promoting  the 
construction ofblghways  has  been  Inhibit- 
ed by  a  coustitotlunal  provision,  ordain- 
ing that  "no  tax  shall  be  levied  for  the 
benefit  of  any  chartered  company  of  the 
state,  nor  for  paying  Interest  on  any  bonds 
Issued  by  ancb  chartered  eompanles,  or  by 
counties,  orbycorporatlona,lortheabov»> 
mentioned  purpose,"  (section  7.  art.  9.) 
There  Is,  however,  no  feature  bere  of  aid. 
even  In  form,  to  any  incorporated orother 
company,  nor  does  the  statute  propose 
any  benefit  to  anyprivate  purpose  or  pri- 
rate  enterprise.  Tbe  work  Is  to  be  car- 
ried on  onder  the  direction  and  control  of 
ttae  pnblle  agencies  named  tn  tbe  act,  and 
no  Individual,  natural  or  artl^dal,  nor 
any  company,  Incorporated  or  anlncorpo- 
rated.  Is  tbe  special  objwt  of  the  beneiac- 


9BimToL.10.  (FU. 

tion  of  the  Improvement  contemplated, 
but  It,  on  the  contrary,  Is  for  the  public 
without  discrimination.  The  use  of  the 
river,  when  Improved  as  contemplated  by 
the  statute,  Is  not  to  be  appropriated, 
either  directly  nr  indirectly,  to  or  for  the 
benefit  ol  any  one  person  as  against  an- 
other. 

It  was  said  In  Cotten  v.  Goonty  Com'rs, 
supra,  that  to  obtain  a  correct  Interpre- 
tation ol  tbe  term  "county  purpose,"  as 
UBtid  In  the  conatltutlou  then  in  force, 
which  constitution  was  framed  in  1R3S-39. 
ive  must  look  to  contemporaneous  legis- 
lation on  that  subject,  and  ttae  unllorm 
action  of  the  eoanty  courts  under  the  ter- 
ritorial government,  and  that  by  making 
this  reference  It  will  be  abundantly  demon- 
strated that  at  that  day  county  purposes 
were  takea  to  embrace  principally  tbe 
erection  and  repair  of  court-bouaes  and 
Jails,  the  opening  and  maintaining  public 
thoroughfares  within  tbe  limits  of  their 
respective  counties,  by  opening  roads, 
building  bridges  and  caaseways,  and 
keeping  the  same  In  repair,  Hvenslng  and 
regulating  ferries  and  toll-bridges.  In 
somewhat  the  same  strain,  JudKe  Gooley, 
in  treating  of  what  constitute  public  pur- 
poses for  which  taxation  may  tie  laid, 
says.  In  his  work  on  Taxation,  (2d  Ed.)  p. 
116,  that  In  deciding  whether,  in  a  given 
case,  the  object  for  which  the  taxes  are 
assessed  la  public  or  private,  tbe  courts 
must  be  governed  mainly  by  the  course 
and  usage  of  the  government,  the  objects 
for  which  taxes  have  been  customarily 
and  by  long  course  of  legislation  levied, 
whatobjectsorpnrposesbave  been  consid- 
ered necessary  to  the  support  and  for  the 
proper  use  of  the  government,  wtaettaer 
state  or  municipal;  that  whatever  law- 
fully pertains  to  this,  and  Is  sanctioned 
by  time  and  theacqulescenceof  tbe  people, 
may  well  be  held  to  belong  to  the  public 
use,  and  proper  for  the  maintennnce  of 
good  gorerranent,  though  this  may  not 
be  tlie  only  criterion  of  rightful  taxation. 
And,  on  a  subsequent  page  (130)  ol  the 
same  chapter,  he  observes  that  one  of  tbe 
most  Important  functions  of  government 
Is  making  provision  tor  public  roads  for 
the  use,  of  the  people,  tbe  variety  of  which 
is  great,  and  the  mode  of  construction  and 
operation  difficult.  No  queation,  be  as- 
serts. Is  made  of  tbe  eompetency  of  the 
legislature  to  levy  taxes  fur  tbe  common 
highway,  the  improved  turnpike  and  ma- 
cadamised road,  the  planked  or  paved 
street,  the  canal,  the  tramway,  or  the  rail- 
way, any  or  all  of  which  may  bu  con- 
structed by  tbe  state,  or,  under  state  au- 
thority, by  tbe  municipal  subdirlslons  of 
the  state  within  whose  limits  they  may  be 
needed.  Again,  in  Commlsslonera  Ml- 
gb(>ls,7  Ohlo8t.10B,Bea8echaraetefliied  by 
Judge  Dillon  (section  28,  Dill.  Man.  Corp.) 
as  one  In  which  the  distinction  between 
cities  and  towns,  or  municipal  corpora- 
tions proper  and  Involuntary  quaai  cor- 
porations, such  as  counties,  is  very  clearly 
drawn,  "the  means  of  travel  and  trans- 
port* are  designated  among  the  purposes 
for  which  county  organisations  are  creat- 
ed. Further,  it  Is  said  In  NIcbol  t.  Mayor, 
etc..  it  Humph.  252,  of  "corporation  pur- 
poses,*^ as  applicable  to  a  city,  that  tbey 


Digitized  by 


Fla.)  STOOETON 

.  Include  "all  facilities  of  canals,  roads,  the 
Impruveinent  of  rlvera  by  wblcti  their  nav- 
igable Dse  la  exteuded,  by  all  wtaleti  the 
eommemlal  Interests  of  a  town  are  In- 
creased  anil  expanded  by  reason  of  the  In- 
creased racllltles  of  communtcatlon  thus 
tarnished,  by  means  of  which  the  wealth 
of  Its  population,  IndlTldually  and  collect- 
ively, Is  Increased,  with  a  consequent  In- 
crease of  the  comforts  and  enjoyments  of 
life;"  bnt,  however,  with  the  qualifying 
remark  that  these  Improvements  must 
bare  some  connection  with  the  corporate 
town  claiming  them  as  corporate  pur- 
poses more  direct  than  that  which  would 
result  from  the  general  Increased  prosperi- 
ty uf  the  country  by  reason  of  such  Im* 
proveraents  made  witlioat  a  direct  refer- 
ence to  or  indlivet  connection  with  the 
town;  and  that  the  Improvement  must 
have  anch  relation  to  the  town  as  to  be 
the  medlom  tbrongb  which  this  prosperi- 

•  ty  Is  attained,  and  must  begin  or  termi- 
nate at  the  town,  or  pass  throujrh  or  so 
near  to  it  as  to  be  capable  of  affecting  its 
direct  Interests. 

Kren  if  we  were  without  more  direct 
antbority  upon  the  question.  It  would 
seem  dlmcnlt  to  hold  that  the  Improve- 
ment of.  the  St.  Job  n  8  river,  within  the 
limits  of  Duval  county,  Is  not  a  county 
purpose.  The  river  Is  a  high  way,  a  means 
of  travel  aud  transport,  oeeful  to  the 
local  Interests  of  the  people  of  the  coun- 
ty, and,  to  oar  mlods,  clearly  wltbln  the 
local  purpose  for  which  conntles  and  their 

.  governments  are  created.  That  the  com- 
merce and  business  on  the  river  local  to 
the  county  Is  Kmall,  or.  In  our  Judgment, 
of  *'no  importance,"  does  not  change  the 
character  of  the  river  or  its  Improvement 
as  a  county  purpose,  nor  affect  the  power 
of  the  legislature  to  anthorlse  the  Im- 
proTPment,  or  of  the  county  authorities 
to  make  It  In  the  manner  prescribed.  The 
fnnctloh  of  the  Judiciary  Is  to  confine  the 
legislature  and  the  county  authorities  to 
the  limits  prescribed  hy  the  constitution, 
and  not  to  control  the  exercise  of  any 
discretion  that  may  be  within  such  limits. 
That  we  might  think  the  eetabllshment 
of  an  ordinary  road,  or  the  widening  or 
other  improvement  ol  an  old  one,  or  oth- 
er exerdse  of  firmly  eetabllsbed  Instances 
ot  power,  entirely  unnecessary,  or  the  im- 
provement now  in  question  unadvisable, 
cannot  Justify  a  usurpation  upon  our  part 
of  legislative  or  executive  functions;  and 
the  same  principle  must  controlour  action 
when  we  are  nrged  to  Interfere  on  the 
gronnd  that  the  subject  of  the  improve- 
ment, or  its  result,  may  be  of  greater  ben- 
efit to  foreign  Interests  than  to  those  lo- 
cal to  the  count.?.  That  a  river  may  be 
used  more  for  Intercourse  and  commerce 
between  conntles,  or  even  states,  than  for 
that  which  appertains  simply  to  the 
county  proposing  to  Improve  it,  and  that 
its  Improvement  will  redonnd  In  a  greater 
degree  tu  the  benefit  uf  those  engaged  In 
such  foreign  transportation  and  traffic,  Is 
no  stronger  argument  against  the  im- 
provement of  the  river  within  thecnanty 
than  It  would  be  to  urge,  as  a  reason  for 
not  making  or  Improving  an  ordinary 
road,  that  the  travel  and  csrrluge  upon  it 
aBfectlog  Interests  beyond  the  connty,  or 
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by  persons  not  resident  In  the  county, 
would  be  more  extensive  than  the  local 
travel  oreanlage. 

Still  we  are  not  without  more  direct  ad- 
judication upon  the  part  ot  this  Improve* 
ment  being  a  county  purpose.  The  effect 
of  the  decision  In  Hasbrouck  v.  City  ot 
Milwaukee,  la  Wis.  S7.  is,  that  a  legisla- 
ture may  authorise  a  city  to  Issue  bonds 
for  the  constmctlon  of  a  harbor,  but  that 
the  eoDstructlon  of  railroads,  canals, 
harbors,  and  the  like  Internal  Improve* 
ments  cannot  be  done  by  a  muntrlpallty 
without  a  specific  grant  ot  the  power  by 
the  legislature.  In  Taylor  v.  Oommisslon- 
ers,  2  Jones,  Eq.  141,  an  act  anthortzlng 
the  commissioners  of  an  incorporated 
town  to  euhscribe  to  the  stock  of  a  com- 
pany incorporated  for  the  purpose  of  Im- 
proving the  navigation  ot  a  rlvercontlg- 
nous  to  the  town,  was  held  constitution- 
al, although  the  Improvement  contemplat- 
ed hy  the  act  was  to  begin  several  miles 
above  the  town,  and  to  pass  through 
several  other  counties  than  the  one  In 
which  the  town  was  situated.  Goddln  v. 
Crump.  8  Jjeigh,  120,  Is  a  case  In  which  leg- 
islation authorising  the  city  of  Rlehmond 
to  subscribe  for  stock  In  a  company  In- 
corporated tor  the  purpose  ol  connecting 
the  navigable  waters  of  the  James  river 
with  those  of  the  Ohio  river,  and  provid- 
ing fur  taxation  to  pay  for  the  principal 
and  Interest  ot  money  borrowed  to  pay 
for  such  stonk,  was  held  eoDStltutlonal,  ns 
being  a  corporate  purpose.  Among  other 
obserratlons  of  the  opinion,  It  Is  said 
that  the  removal  ot  the  bar  In  James  riT- 
er  above  Warwick  would  be  fairly  a  cor- 
porate act,  since  It  would  greatly  redound 
to  the  advantage  of  Blchmond,  would 
benefit  Its  trade,  and  diminish  the  charges 
which  now  Incumber  and  embarrass  It; 
for,  though  the  work  would  be  done  be- 
yond the  limits  o!  the  city,  the  conse- 
quence of  effects  ot  It  would  be  felt 
throughout  Its  borders. 

We  fall  to  find  in  the  authorities  cited 
by  appellant's  counsel  anything  Inconsist- 
ent with  the  above  conclusions.  They 
will  be  noticed  in  the  succeeding  para- 
graph. 

Mobile  Co.  V.  Kimball.  102  U.  S.  691, 
Is  a  case  In  which  a  statute  of  Ala- 
bama authorised  the  issue  of  bonds  of  the 
county  of  Mobile  by  Its  proper  authorities, 
to  be  used  by  n  designated  board  under 
antbority  granted  them  In  the  improve- 
ment, cleaning  out,  deepening,  and  widen- 
ing ol  the  rlTer,  harbor,  and  bay  ot  Mo- 
bile, or  any  part  thereof,  or  the  making 
an  artificial  harbor.  This  board  entered 
into  a  contract  with Klui hall  and  another 
for  dredging  a  channel  through  Dog  river 
bar,  In  Mobile  bay,  and  the  work  was 
completed  in  March,  1873.  Two  of  the 
contentions  otappellant  were  (1)  that  the 
statute  was  Invalid,  as  being  In  confilct 
witb  the  commercial  power  vested  In  con- 
gress; (2)  tliat  the  expense  of  the  work 
couki  not,  under  the  constitution  of  Ala- 
bama, be  Imposed  on  the  county  ot 
Mobile,  the  work  being  tor  the  benefit 
the  whole  state.  The  views  ot  the  eonrt 
as  to  the  former  ot  these  objections  are 
pertinent  to  the  second  subdivlaloB  ot 
this  opinion,  and  will  be  notleed  In  it.  The 
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coDcluslon  reached  ns  to  the  second  ob- 
lection  was  aKainat  it;  ant]  havlog  pre- 
riously  obBerved  that  the  Isaae  o(  the 
bonds  was  the  loan  of  the  credit  of  the 
eounty  lor  a  work,  public  In  Ita  character, 
desi^ied  to  be  orpabllcbenefittothestatn, 
but  more  eBpecially  and  Immediately  to  the 
cunnty,  (see,  also,  PreRldent  &  Com'rs  of 
ituvenue  v.  State,  45  Ala.  399,)  yet  It  was 
held.asBumlnK  as  true  the  contention  that 
the  act  faRteiied  upon  one  county  the  ex- 
pense ot  an  Improvement  tor  the  whole 
Bta  te.tba  t,  when  any  public  work  is  author-. 
Isrd,  It  rests  with  the  leglfiia  tare,  anIesM  re- 
strained by  conatltutioDal  proTlBloos,  to 
determine  in  what  manner  the  means  to 
defray  Its  cost  shall  be  raised,  and  that 
it  may  apportion  the  harden  ratably 
amonf;  all  the  counties  or  other  particu- 
lar subdivisions  of  the  utate,  or  lay  the 
greater  share,  or  the  whole,  upon  that 
county  or  portion  of  the  state  specially 
and  Immediately  benefited  by  the  expendi- 
ture, and  that  any  Injustice  or  oppression 
In  the  Imposition  of  the  expense  on  less 
than  tlie  whole  Htate  was  remediable,  not 
at  the  bar  ot  the  courts,  but  at  the  polls. 
In  Davidson  v.  New  Orleans,  96  U.  8. 107, 
an  asaessment  of  real  estate  In  New  Or- 
leans for  draining  the  swamps  of  that  city 
was  resisted  on  the  ground  that  the  pro- 
ceeding deprived  the  owner  of  his  prop- 
erty without  dae  process  of  law.  Tiie 
court,  while  it  avoided  the  danger  of  at- 
tenaptlnjca  definition  of  "duo  process  of 
law,"  held  that  there  Is  due  process  of  law 
when  the  statute  requires  tbat  such  a 
burden,  or  the  fixing  of  a  tax  or  assess- 
ment, before  it  becomes  effectual,  most  be 
enbmitted  to  a  court  of  justice,  with  no- 
tice to  the  owners  of  the  property,  all  »f 
whom  have  the  right  to  appear  and  con- 
test the  asseRsment.  Hagar  v.  Beclama- 
tiuQ  DlHt.,  Ill  n.  S.  701,  4  Sup.  Ct.  Bep. 
603,  decides  nothing,  for  which  notice  can 
betaken  of  it  here,  but  that  it  is  within 
the  discretion  of  the  leglnlatare  n(  Cali- 
fornia to  prescribe  a  system  for  reclaim- 
ing swamp  lands,  when  essential  to  the 
health  and  prosperity  ol  the  comrauolty, 
and  to  lay  the  burden  of  doing  it  upon  the 
dltttrlcts  and  persons  benefited.  In  the 
caseot  Board  V.  Welder.  64  111.  427.  the 
constitution  provided  that  the  corporate 
authorlttea  of  conntles.  cities  and  towns, 
and  other  local  sabdlTisiona,  naming 
them,  might  be  vested  with  power  to  as- 
sess and  collect  taxes  for  corporate  •par- 
poses;  and  it  was  held  that,  to  come 
within  the  meaning  ot  this  provision,  a 
tax  for  corporate  purposes  must  be  for 
such  purposes,  and  such  only,  as  are  ger- 
mane to  the  objects  of  the  creation  of  the 
municipality,  and  at  least  such  as  hare  a 
legitimate  connection  with  those  objects, 
and  a  manifest  relation  thereto,  and  tiiat 
a  location  or  site  for  a  state  Institution 
provliled  for  by  law,— a  state  reform 
school  for  Juvenileotfenders  and  vagrants, 
—in  a  certain  township  of  a  county,  was 
not  a  county  purpose  Justifying  the  issue 
of  bonds  ot  the  county  to  provide  soch  a 
site,  and  that  a  statute  authorising  such 
Issue  of  bonds  was  anconetitutlonal. 
Mather  v.  City  ot  Ottawa.  114  111.  659, 8  N. 
E.  Rep.  216,  decides  that,  under  the  same 
constitutional  provision,  a  mnulclpal  eor- 


porotiou  is  prohibited  from  lerylng  a  tax 
in  aid  of  a  merely  private  enterprise,  ul-  ' 
though  the  purpose  may  be  one  that  will 
add  to  the  wealth  and  prosperity  of 
the  municipality.  Bonds  of  the  city  were 
Issued  under  an  ordinance  approved  by  a 
vote  of  the  people  authorizing  the  mayor 
to  borrow  a  large  sum  "for  the  use  of  the 
said  city,  to  be  expended  In  developing 
the  natural  advantages  of  the  city  for 
manufacturing  purposes,"  and  providing 
for  the  Issue  of  bonds  tor  the  same.  The 
bonds  were  Kiven  to  an  agent  of  a  private 
corporation,  to  be  by  him  expended  In  the 
Improvement  of  the  water-power  upon 
certain  rivers  within  the  city,  and  he  ne- 
gotiated them  to  a  person  residing  In  the 
city,  and  It  was  held  that  the  bonds  were 
void,  not  being  issued  for  a  corporate  pur- 
pose. The  decision  In  Board  of  Sup'rs  of 
Will  Co.  V.  People.  IIU  III. 6U. Is. in  effect, as 
is  stated  in  Cooley  on  Taxation,  (page  ISU. 
note.)  that  a  state  may,  by  general  law. 
or  otherwise,  require  a  coun^  to  share 
with  a  town  in  the  cost  of  an  expensive 
bridge  or  road,  though.  In  general,  the 
towns  bear  the  whole  cost  ot  such  works. 
The  question  was  as  to  the  constitution- 
ality of  a  statute  which  provided  that,  in 
certain  cases,  a  county  should  pay  half 
the  expense  of  the  constrnctlon  of  a  bridge 
In  a  town,  or  between  two  towns,  which 
the  town  authorities  might  desire  to 
build,  the  town  authorities  to  farnlsh 
the  other  half.  The  constitutional  pro- 
visions invoked  were  (1)  that  the  general 
assembly  might  "vest  the  corporate  an- 
thorltlea  of  cities,  towns,  and  villages 
with  power  to  make  local  Improvements 
by  special  aaseRsments,  or  by  special  tax- 
ation of  contigaoas  property  or  other- 
wise." and  that  for  all  other  corporate 
purposes  all  municipal  corporations  may 
be  vested  with  authority  to  assess  and 
collect  taxes,  the  same  "to  be  un!f«>rm 
in  respect  to  persons  and  property  within 
the  Jurisdiction  of  the  body  imposing  the 
same;"  (2)  that  the  general  assembly 
should  not  impose  tuxes  npon  mnnlclpal 
corporations,  or  the  inhabitants  or  prop- 
erty thereof,  for  corporate  purposes,  "but 
shall  require  that  all  the  taxable  property 
within  the  limits  ot  such  corporations 
shall  be  taxed  for  the  payment  of  debts 
contracted  under  authority  of  law,"  the 
same  to  be  "uniform,"  ns  stated  above. 
The  reasons  assigned  why  the  statute 
conflicted  with  the  above  provisions  of 
the  organic  law  were  tbat  It  attempted 
to  confer  discretionary  powerof  local  tax- 
ation upon  persons  other  than  the  cor- 
porate authorities  of  the  district  to  be 
taxed,  and  authorised  the  levy  of  a  tax 
tor  township  purposes  on  property  not 
subject  to  the  Jurisdiction  ot  theauthority 
not  levying  the  tax:  that  thel^slature 
could  not  Impose  a  debt  upon  a  municipal 
corporation  without  its  assent.  The 
statute  and  tax  were  sustained,  and  while 
the  conclusion  of  the  opinion  Is  that  taxa- 
tion, in  pursuance  of  a  general  law  of  the 
state,  for  tbe  purpose  ot  building  bridges, 
maintaining  public  highways,  and  similar 
objects  in  which  the  people  of  the  state 
are  directly  Interested,  Is  not  taxation  for 
a  strictly  local  purpose,  within  the  mean- 
ing of  the  fondamental  law  set  out,  and 
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that  mnnlfllpal  aothorlCies  In  lerylnff 
taxes  for  such  parposee.  aw  dlBflngulBhed 
from  the  mere  private  concerns  of  a  mu- 
nicipality, are  In  a  large  sense  merely 
afsencies  of  the  state  In  carrying  Intoeffect 
general  laws  enacted  tor  the  common 
good.  It  Is  also  the  conclaslon  and  judg- 
ment of  the  court  that  the  expense  of  such 
bridges  and  highways  could  b« Imposed 
on  the  county,  as  hnd  been  done  In  that 
case.  The  other  authority  referred  toby 
appellant  is  section  746  of  Dillon  on  Mu- 
nicipal Corporations,  stating  the  pro- 
▼islons  of  the  Illinois  constitution,  to  the 
effect  that  **  the  corporate  authorities  of 
•  •  *  cities  •  »  •  may  be  vested  with 
power  to  assess  and  collect  taxes  for  cor- 
porate purposes,  and  that  the  snpreme 
court  of  that  state  had  held  that  the  pro- 
vision Iliultud  taxation  by  municipal  au- 
thorities to  local  or  corporate  purposes, 
and  restrained  the  legislature  from  grant- 
ing the  rigbt  of  local  or  corporate  taxa- 
tion to  other  than  the  corporate  authori- 
tlea  of  the  mantclpallty  or  place  to  be 
taxed." 

No  comment  on  these  cases  seems  to 
m  necessary  to  show  that  they  do  not 
conflict  with  f>ur  conclusion  that  the  Im- 
provement proposed  by  the  act  under 
consideration  Is  a  "county  purpose,"  and 
the  statute  valid  against  the  objection 
we  have  been  conBlderlng. 

H.  It  la  also  alleged  in  the  bIH  that  the 
general  control  of  the  river  for  purposes 
of  navigation  ant]  commerce  is  under  the 
general  government  of  the  United  States, 
which  has  had  the  same  surveyed,  and 
lights  and  llglit-bonsea,  baoys  and  chan- 
nel marks,  placed  In  and  along  said  river, 
and  has  done,  and  Is  now  engaged  in,  a 
large  amount  of  pobllc  improvement  In 
said  river,  both  at  its  mouth  and  at  differ* 
ent  points  bnyond  the  limits  of  Duval 
county  towards  the  source  of  said  river, 
placing  Jetties  therein,  and  In  other  re- 
spects endeavoring  to  Improve  the  navi- 
gation of  the  river  and  to  remove  ob- 
Btroctions  therefrom. 

This  part  of  the  bill  might  be  treated  as 
abandoned  by  the  appellant,  as  It  1b  not 
legitlmatRly  within  -any  dlscnaalon  to  be 
found  In  his  brief.  We,  however,  ara  not 
satlsSed  to  permit  the  point  to  pass  un- 
noticed; tor  If  the  statute  constitutes,  in 
view  ol  those  allegations,  or  for  other 
apparent  cause,  an  interference  with  the 
works  or  Jurisdiction  and  policy  of  the 
genera]  government,  we  ought  to  arrest 
promptly  any  attempt  at  its  enforcement, 
and  not  leave  this  to  be  done  In  the  courts 
of  the  United  States,  as  It  might  be,  at 
the  Instance  of  proper  suitors  in  that 
forum.  The  obllga  tlon  rests  no  less  upon 
us  than  it  would  on  a  national  tribunal 
having  Jurisdiction  in  the  premieea. 

In  Mobile  Co.  v.  Kimball.  102  U.  S. 
cited  mpre.  while  It  la  held  that 
the  power  conferred  on  congress  by  the 
commercial  clause  of  the  constitution — 
that  giving  power  to  regulate  commerce 
with  foreign  nations  and  among  the  sev- 
eral atates— la  exelualve.  so  far  as  It  re- 
lates to  mnttera  within  ItB  pnrvlev  which 
are  national  In  their  character,  and  ad- 
mit or  regnire  uniformity  In  anylegisln- 
tlon  affeetins  Btates,  and  thatcom- 
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merce  with  foreign  countries  and  among 
the  states,  strictly  considered,  consists  in 
"Intercourse"  and  "traffic,"  Including  In 
these  terms  navigation  and  the  trans- 
portation and  transit  of  persons  and 
property,  as  well  as  the  purchase,  sale, 
and  exchange  of  commodities,  and  that 
to  "regulate  commerce,"  aa  thns  defined, 
there  must,  to  secure  against  discriminat- 
ing state  legislation,  be  only  one  aystem 
of  rules  applicable  alike  to  the  whole  coun- 
try and  prescribable  only  by  congresB; 
yet  It  is  also  decided  that  state  legislatiou 
is  not  forbidden  touching  matters  either 
local  in  their  nature  or  operation,  or  In- 
tended to  be  mere  aids  to  commerce,  and 
for  wblcb  special  regulation  can  more 
effectually  provide.  ^The  Improvement 
of  harbors,  bays,  and  navigable  streams 
within  the  states,"  says  the  opinion, 
'falls  within  this  last  category  of  cases. 
The  control  of  congress  over  them  Is  to 
insure  freedom  in  their  navigation,  so  far 
as  that  Is  essential  to  the  exercise  of  Its 
commercial  power.  Such  freedom  is  not 
encroached  upon  by  the  removal  of  ot)< 
structlona  to  their  navigability  or  by 
other  legitimate  improve  in  ent.  The 
states  have  as  full  control  over  their  pure- 
ly Internal  commerce  as  congress  lias  over 
commerce  among  the  several  states  and 
with  foreign  nations,  and  to  promote  the 
growth  of  that  Internal  commerce,  and 
Insure  Its  safety,  they  have  an  undoubted 
right  to  remove  obstmctlons  from  their 
harbors  and  rivers,  deepen  their  channels, 
and  improve  them  generally.  If  they  do 
not  Impair  their  tree  navigation,  as  per 
mltted  under  the  laws  of  the  United 
States,  or  defeat  any  system  for  their  Im- 
pravement  provided  by  the  general  gov- 
ernment.** The  statute  was  held  not  to 
be  In  conflict  with  the  conatitntlon  of  tbn 
United  States.  Tbedeclslon  lu  Bscanaba  & 
L.  M.  Transp.  Co.  v.  Chicago,  107  U.S.  678, 
2  Sup.  Ot.  Bep.  185,  was  that  the  Chicago 
river  and  Its  branches,  although  lying 
within  the  limits  of  the  state  ot  Illinois, 
are  navigable  waters  ot  tbeUnlted  States, 
over  which  congress.  In  the  exercise  of  its 
power  nnder  the  commercial  clause  ot  the 
constitution,  may  exerclee  control  to  the 
extent  necessary  to  protect,  preserve,  and 
Impose  their  free  navigation;  but  until 
that  body  acts  the  state  has  plenary  au- 
thority over  bridges  across  tbera,  and 
may  vest  In  the  city  ot  Chicago  Jurisdic- 
tion over  the  eonstrnctlo'n,  repair,  and 
use  of  these  bridges  within  the  city;  and, 
further,  that  there  was  nothing  In  the 
"ordinance  ot  1787,"  or  the  subsequent 
I^lslatlon  ot  congress,  precluding  the  ex- 
ercise of  such  power  by  the  state.  The 
cases  of  Wlllson  v.  Marsh  Co.,  2  Pet.  245; 
Oilman  v.  Philadelphia,  3  Wall.  718; 
Ponnd  V.  Turck,  95  U.  S.  459;  Carriwell  v. 
Bridge  Co.,  Iia  U.  S.  205.  5  Sup.  Ct.  Bep. 
423;  Hamilton  v.  Railroad  Co.,  119  U.S. 
2m,  7  Sup.  Ct.  Bep.  21)6;  and  Bridge  Co.  v. 
Hatch,  125  U.  S.  1,  8  Sup.  Ct.  Bep.  811,— 
are  Illustrations  of  the  plenary  power  of  a 
state,  in  the  absence  ot  and  until  congress 
acts  on  the  same  Bubject,  to  anthorise  the 
constrnctlon  of  bridges  and  dams,  over 
and  in  navigable  rivers  lying  entirely 
within  Its  borders,  and  the  consequent 
obstrnctlon  ot  sncta  Btreama.  The  ease  of 
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Huse  T.  Glover,  119  TJ.  S.  643, 7  Sup.  Ct. 
Rep.  818, 18.  huwever,  like  that  of  Aloblle 
Co.  y.  Ktmball,  one  lovolvlng  the  feature 
of  an  Improvement  of  navigable  watem 
under  state  authority.  The  leglHlature 
of  Illinois  adopted  measures  for  improv- 
ing the  navigation  ol  the  Illlauts  river. 
Including  the  construction  of  a  lock  and 
dam  at  two  points  on  the  river.  The 
worhs  were  construrted  at  large  expense 
principally  horne  by  the  state,  It  being 
represunced  that  a  small  portion  was  con- 
tribuud  by  the  United  States,  and  tolls 
were  presorlt>ed  under  the  state  legisla- 
tion for  the  passage  of  vessels throagh  the 
locks.  The  complainants  owned  steani< 
boats  and  barges  engaged  in  InterBtate 
commerce,  which  had  to  pass  through 
such  loclcB,  and  alleged  that  prlur  to  the 
construction  of  one  of  the  dams  they  were 
able  to  navigate  the  river  without  inter- 
ruption, except  audi  as  was  incident  to 
Us  ordinary  use  in  Its  natural  state;  and 
that  the  damn  were  an  Impediment  to  the 
free  navigation  ol  the  river,  and  wtaollj 
Impeded,  except  at  extreme  high  water, 
the  navigation  of  the  river  by  steam-boats 
and  other  vessels  which  were  previously 
accustomed  to  navigate  It,  unless  they 
passed  through  the  locks,  and  stating 
the  amount  they  had  paid  as  tolls  im- 
posed upon  the  cargoes  of  ice,  and  for  the 
passage  ol  their  boats  and  barges  through 
the  locks.  The  toll  charges  were  au»- 
talned.  In  the  opinion  It  Is  said:  "The 
exaction  of  tolls  fur  passage  through  the 
locks  is  as  compensation  for  the  use  of  ar- 
tlflclal  facilttlee  constructed,  not  as  an  Im- 
post upon  the  navigation  of  the  stream. 
•  •  «  For  ontlays  caused  by  such 
works  the  state  may  exact  reasonable 
tolls.  They  are  like  charges  for  the  use  of 
wharfs  and  docks  constrocted  tofucllltate 
the  landing  of  persons  and  freight,  and 
the  taking  them  on  board,  or  f«;r  this  re- 
pair of  vcRscls.  The  state  Is  Interested 
In  the  domestic  as  well  as  in  the  Inter- 
state and  foreign  commerce  conducted  on 
the  Illinois  river,  and  to  increase  Its  facili- 
ties, and  tbns  angment  Its  growth.  It  has 
fall  power.  It  Is  only  when,  In  the  Judg- 
ment of  congress,  Its  action  Is  deemed  to 
encroach  upon  the  navigation  of  the  river 
aa  a  means  of  interstjite  and  foreign 
commerce,  that  that  body  may  Intfrferu 
and  control  or  supersede  It.  If,  In  the 
opinion  of  tbe^tate,  greater  benefit  would 
result  to  her  commerce  by  the  Improve- 
ments made  than  by  leaving  the  rlrerln 
its  natural  8tate,~and  nn  tliat  point  the 
stute  must  necessarily  determine  forltself, 
— it  may  authorise  tliem,  although  In- 
creased Inconvenience  and  expense  may 
thereby  reaolt  to  the  bUHlnesa  of  Individ- 
uals. " 

Answering  the  suggestion  that  appro* 
prlations  bycongressbad  beeneipended  In 
Improving  the  Chicago  river.  It  Is  aaid  In 
Escanaba  &  L.  M.  Transp.  Co.  v.  Chicugo, 
Buprn,  that  no  money  hud  been  expended 
above  the  bridge  objected  to  In  that  suit, 
which  bridge  was  erected  and  regulated 
by  theclty  under  state  l^lslation;  and 
that  consequently  no  bridge  interfered 
with  the  navigation  of  any  portion  of  the 
river  which  bad  thus  been  improved,  hot 
that.  If  It  were  otberwive,  It  was  not  per- 


ceived how  the  Improvement  could  aftert 
the  ordinary  means  of  crossing  it  by  fer- 
ries and  bridges;  that,  "to  render  the  ac- 
tion of  the  state  invalid  In  constructing 
or  antiiorizing  the  construction  :>t  bridges 
over  one  of  its  navigable  streams,  the  gen- 
eral government  must  directly  Interfere  so 
as  to  supersede  Its  antbori^,  and  onnul 
what  It  has  done  In  the  matter."  In 
Bridge  Co.  V.  Hatch,  supra,  another  case 
of  a  bridge  authorised  by  state  legisla- 
tion, It  Id  held  that  there  must  be  a  direct 
statute  of  the  United  States  in  order  to 
bring  within  the  scope  of  its  laws  obstrnc- 
tlons  and  nuisances  in  navigable  streams 
within  a  state,  they  belngoffenses  against 
the  laws  of  the  state  within  which  the 
navigable  waters  He,  but,  in  the  abemice 
of  a  federal  statute,  not  an  otfeuBe  against 
the  United  Utates.  That,  until  congress 
acts  respecting  a  navigable  stream  en- 
tirely within  a  state,  the  state  has  pleuary 
power,  yet  congress  Is  not  concluded  by 
anything  that  the  state,  or  Individuals  by 
its  authority  or  acquiescence,  may  have 
done,  from  assuming  entire  control  and 
abating  any  erections  that  may  have 
been  made,  and  preventing  any  other 
from  being  made  except  In  conformity 
with  such  regulaclnns  as  it  may  impose. 
The  tact  of  the  appropriation  by  congress 
of  money  to  be  expended  In  the  improve- 
ment of  the  river,  and  that  of  making  of 
the  city,  where  the  bridge  was,  a  port  of 
entry,  were  urged  by  counsel  as  objec- 
tions to  the  authority  of  the  state  and 
the  validity  of  Its  legislation,  and  were 
disposed  of  thus  by  the  court:  "Ttin  argu- 
ment of  the  appellees,  that  congress  must 
be  deemed  to  bare  assumed  police  power 
over  the  WUIamettftriver  In  conseqaenee  of 
having  expended  money  In  improving  Its 
navigation,  and  of  having  made  Portland 
a  port  of  entry.  Is  not  well  founded.  Snch 
acts  are  not  sufficient  to  cRtabllsb  the 
police  power  of  the  United  States  over  the 
navigable  streams  to  which  they  relate. 
Of  course,  any  interference  with  the  op- 
ei'atlons,  constnietlons.  or  improrementa 
made  by  the  general  guvemment,  or  any 
violation  of  a  port  law  enacted  by  con- 
gress, would  be  an  offense  against  the 
laws  and  authority  of  the  United  States; 
and  an  action  or  suit  brought  in  conse- 
quence thereof  would  be  one  arising  un- 
der the  laws  of  the  United  States.  But  no 
such  violation  or  interference  Is  shown  by 
theallngatlunsof  themil  in  *  *  *  this 
ease,  which  simply  states  the  fact  that  Im- 
provements hMve  been  made  In  the  river 
by  the  government,  without  stating 
where,  and  that  Portland  has  been  cre- 
ated a  port  of  entry."  See,  also.  Coolly. 
Coast.  Llm.  (&th  Ed.)  72»-733. 

Viewed  in  the  light  of  these  aatboritlea. 
we  fall  to  see  In  the  ali^atlons  of  the  bill 
anything  fatal  to  the  statute.  The  stat- 
ute does  not  attempt  to  regulate  any 
matter  which  Is  national  In  Its  character, 
or  affects  all  the  states,  and  admits  of  or 
requires  uniformity  of  regulation;  or  to 
Interfere  with  the  control  of  the  river  for 
any  such  purposes  by  the  general  govern- 
ment; hut,  oo  the  contrary.  It  provldm 
for  an  Improvement  porely  local  la  Its 
eharactar.  The  fact  that  such  govern* 
ment  baa  Burvcyed  tbe  livnr,  and  eatab- 
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liabed  Ufchta  and  llgbt-hoaBea,  booys  and 
cbannel  marka,  io  and  along  It,  duen  not 
neresfiarily,  it  at  all.  oust  a  state  of  Its  Jq- 
lis^Ilctlon  to  Improve  the  navigation  ot 
the  river,  and  remove  obatructtonB  from 
it,  or  to  authorise  the  same  to  be  done. 
The  Improvement  to  be  effected  under  the 
act  may  not,  and  In  so  far  as  the  record 
before  ns  and  the  statute  nhow  do  not.  In 
any  wise,  affect  aucb  aorveyB,  nor  the  por* 
poses  of  BDcb  lights,  llgbt-boases,  and 
baoji^,  and  cbannel  marks;  and  surely,  It 
It  be  that  tbelr  establishment  has  the  ef- 
fect to  prevent  an  Improrenient  by  the 
state  which  would  interfere  with  their 
purposes,  a  statute  wblcb  does  not  specily 
an  Inconsistent  Improvement  will  be  coo- 
atrned  to  Intend  and  authorise  only  those 
Improvements  not  Interfering  wltb  them, 
and  will  be  upheld  for  sucb  parpoera,  and 
the  responsibility  will  be  upon  tbe  agen- 
cies aiitborixed  to  make  the  lmpruve< 
meats  to  do  it  Id  such  a  manner  as  not  to 
result  in  au  Interference,  and  this,  too,  at 
the  peril  of  bdng  arrested  In  the  prosecu- 
tion uf  their  work. 

The  allegatlona  ot  the  bill  as  to  tbe  jet- 
ties and  other  Improvements  of  naviga- 
tion of  the  river  by  the  Dnlted  States  are 
answered  by  the  ubservatloiis  just  made, 
and  those  quoted  In  the  next  preceding 

£aragapb,  from  the  casee  of  Escanaba  & 
h  M.  Tranap.  Co.  v.  Chicago  and  BrldgeCo. 
V.  Batch.  The  fact  that  the  general  gov- 
ernment may  have  made  or  may  be  mak- 
ing Improvements  at  one  ormoreplacra 
on  a  navigable  river,  lying,  as  does  the 
St.  Johns,  entirely  within  a  state,  does 
not,  of  itself,  preclude  the  right  of  tbe  state 
to  make  Improvements  at  different  places. 
Neither  tht*  bill  nor  the  statute  shows 
any  InterfOTenee  with  the  operations,  con- 
ntractions.  or  Improvements  of  tbe  gen- 
eral government,  or  any  violation  of  any 
law  of  the  United  States. 

Tbe  bill  alleges  also  tbat  any  and  all 
work  done  upon  the  St.  Johns  river  under 
this  act  must  and  will  be  controlled  by 
the  government  of  the  TTnlted  States,  and 
except  as  that  government,  and  ItsofiB- 
eers  and  agents,  may  prevent,  the  defend- 
ants, appellees,  nor  any  ofScera  or  agents 
of  Duval  connty,  will  be  permitted  to  con- 
duct and  carry  on  tbe  pruposed  work  up- 
on the  river,  except  under  the  direction  of 
the  general  government,  Its  agents  and 
officers.  This  allegation,  whether  consid- 
ered as  an  inference  from  that  Imnifr 
dlately  preceding  It,  and  set  oat  at  the 
head  of  this  snbdlvielon  of  tbe  opinion,  or 
as  an  Independent  assertion.  Is  a  mere 
conclusion  ot  law,  which  la  Justtfied  by 
nothing  stated  in  the  bill  or  appearing  on 
tbe  face  of  the  statute. 

III.  The  validity  of  the  statute  is  also 
assalleo  on  the  ground  that  It  dfies  not 
pruvido  any  means  or  method  of  creating 
a  sinking  fund  or  other  fund  to  pay  the 
principal  and  Interest  on  the  bonds. 
There  Is  no  express  provision  of  this  kind 
in  tbe  act.  If  It  be,  bowever,  that  this 
power  Is  not  otherwise  given  or  Is  not  Im- 
plied by  tbe  authority  given  to  contract 
the  stated  debt,  or.  In  other  words,  to  Is- 
sue not  exceeding  9^100,000  of  coupon  bonds 
of  tbs  county,  In  denomtuatloaa  of  9600 
and  91.0(N^  the  principal  ol  which  la  to  be 
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payable  at  tbe  end  of  not  leas  than  SO.  nor 
mure  than  40,  years,  and  tu  bear  interest 
at  not  more  than  6  percent,  per  annum, 
payablesemt-annually,  the  bonds  to  be  en- 
graved, algnod,  and  sealed  as  directed  In 
the  statute,  the  same  to  be  sold  at  not 
lees  than  their  face  value,  and  the  pro- 
ceeds applied  to  Improving  the  navigation 
of  St.  Johns  river  and  removing  ohstrue- 
(Ions  therefrom,  we  still  do  not  l^lnlc 
this  a  valid  objection  to  the  act  or  to  tbe 
Issue  of  tbe  bonds. 

IV.  Another  objection  to  tbe  act  la  the 
alleged  non-compliance  with  the  local  leg- 
islation clause  of  the  constitution,  {  21, 
art.  3,  wblcb  la:  "In  all  cases  enumerated 
In  the  preceding  section  all  laws  shall  be 
general  and  of  ouiform  operation  through- 
out tbe  state,  but  In  all  cases  not  enu- 
merated orexeeptedinthat  section  the  leg- 
islature may  pass  special  or  local  laws: 
provided,  that  no  local  or  special  bill  shall 
be  passed  unless  notice  of  the  Intention  to 
apply  therefor  shall  have  been  published 
In  the  locality  where  the  matter  or  thing 
to  be  affected  may  be  situated,  which  no- 
tice shall  state  the  substance  of  tbe  con- 
templated law,  and  shall  be  pobtlehed  at 
least  sixty  days  prior  to  the  Introductlou 
Into  tbe  legislature  of  such  bill,  and  In 
tbe  manner  to  be  provided  bylaw.  The 
evidence  that  such  notice  has  been  pub- 
lished shall  be  establisbed  In  tbe  legislature 
before  sucb  bill  ahall  be  paaaed. " 

An  act  ol  May  81,  1887,  c.  3708,  p.  73,  St. 
ISS7,  defines  the  method  of  publication  and 
of  the  proof  thereof  under  this  pntvlsiou 
of  the  organic  law.  It  reqaires  tbat  it 
shall  be  published  In  a  newspaper  in  the 
county  or  counties  where  the  person,  mat- 
ter, or  thing  to  be  affected  realdea  oris  sit- 
uated, at  least  once  a  week  for  at  least 
60  days,  or  by  poatlng  tbe  same  at  not  lesa 
than  three  public  places  therein,  one  of 
which  Is  to  be  the  court-house  door  ot  the 
connty  or  counties,  and  another  tbe  local- 
ity or  localities  wbei«  the  person,  matter, 
or  thing  may  reside  or  be  for  tbe  time 
stated,  Huch  notice  to  contain  a  short 
statement  of  the  object  desired  by  said 
special  or  local  legislation.  The  evidence 
required  of  tbe  publlafalng  In  a  newspaper 
Is  the  affidavit  of  the  publisher,  and  tbat 
required  ot  the  posting  Is  the  affldavtt  of 
the  person  posting,  such  affidavits  to  be 
appended  to  a  copy  of  tbe  notice. 

The  notice  all^^  to  have  been  pub- 
lished In  this  case,  as  shown  by  an  exhibit 
to  the  bin.  Is  aa  follows:  "Notice.  Notice 
Is  hereby  given  that  an  application  will 
be  made  to  the  legislature  of  the  state  of 
Florida  at  Its  next  session  !  ir  tbe  passage 
ot  an  act  enabling  the  county  of  Duval  to 
Iflsne  bonds,  not  exceeding  two  hundred 
and  fifty  thousand  dollars, for  tbe  purpose 
ol  deepening  and  otherwise  Impnivlng  tbe 
cbannel  of  tbe  St.  Johns  river,  within  the 
county  ot  Duval,  and  for  other  purpoBen 
of  public  Improvement."  February  21, 
18»1. 

There  Is  attached  to  thiB  copy  of  the 
notice  an  affidavit  made  December  11, 1891, 
by  the  buainesa  manager  ot  a  dealgnated 
newspaper  published  In  Duval  county,  and 
states  that  the  notice,  which  is  annexed, 
bad  been  published  In  tbe  paper  once  In 
eacb  week  "lor  ninety-aeTni  days,  be^^ 
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n\ng  on  tliu  2lBt  day  of  February,  1891, 
and  endlns  May  28th,  1891." 

The  objectluDB  are:  (It  Thattbe  notice 
does  not  atate  the  substance  ol  tbn  act, 
aa  it  ftivea  notice  uf  application  for  an  act 
enabling  the  county  to  iBsoe,  not  exceed- 
ing $250,000  of  bonds,  to  be  used  for  the 
purpose  ol  deepening  and  otherwise  Im- 
jfrovlng  the  channel  of  the  river,  whereas 
tlie  act  as  passed  authorizes  the  issue  of 
bonds  to  an  amnnnt  not  exceeding  9300.- 
000,  and  the  application  of  the  proceeds 
thereof  tu  the  work  ol  improving  the  nav- 
igation of  the  river,  and  removing  ob- 
atructioua  therefrom,  within  the  county 
of  Duval.  (2)  That  the  notlro  was  pub- 
lished once  a  month,  beginning  February 
21,  1891,  and  the  act  was  Introduced  into 
the  legislature  May  2d  of  the  seme  year. 
(8)  That  the  records  of  the  proceedings  of 
the  leglHlature  do  not  show  that  evidence 
that  the  notice  bad  been  published  as  re- 
quired bylaw  was  established  and  proven 
In  theldglslatnre  beforethe  act  was  passed, 
Dor  any  evidence  of  such  notice. 

The  obligation  resting  upon  the  legisla- 
tive department  of  thegovernmentto  con- 
form to  the  requirements  of  this  provision 
of  the  constitution,  and  to  the  statute  law 
enforcing  the  same,  cannot  be  questioned. 
No  local  or  special  bill,  wltbtn  the  pnr> 
view  of  the  provtsn  of  this  aectloo  of  the 
organic  law,  ahoold  be  passed,  except  and 
until  notice  of  the  Intention  to  apply  for 
the  pa(>£age  of  the  same  has  been  given  In 
the  manuer  contemplated  by  the  constitu- 
tion, and  authorised  le^slatlon  thereun- 
der; nor  is  it  ever  to  be  presumed  that 
any  branch  of  the  legislative  departmeut 
will  give  Its  sanction  to  any  sucb  local  or 
special  legislation  until  legal  and  satisfac- 
tory evidence  that  such  notice  has  been 
published  shall  be  "established  in  the  legis- 
lature." This  feature  of  tlie  Inndamental 
law  Is  as  binding  upon  the  consciences  of 
those  intrusted  with  the  leglslatire  func- 
tion ol  the  gorerament  as  la  noy  other 

gart  of  the  eonatitntlon,  but  this  truth  is 
y  tio  means  conclaslve  that  power  has 
been  given  the  Judiciary  to  sitln  Judgment 
upon  the  performance  of  thednty  thus  im- 
posed upon  a  co-ordinate  brauch  of  the 
government.  No  such  power  lias  been 
given  to  the  Judiciary.  To  decide  wheth- 
er or  not  the  notice  has  been  given  Isaleg- 
lalative  fnactlon,  not  only  in  Its  npture, 
but  as  a  ranilt  at  the  provision  that  "the 
evidence  that  such  notice  baa  bMn  pob- 
lisbed  shall  be  established  in  the  leglsla* 
ture  before  such  bill  shall  be  passed," 
which  provision,  as  excluding  any  Inter- 
ference in  the  matter  by  the  Judiciary,  sup- 
plements the  inhibition  pronounced  by  the 
second  article  of  the  constitution,  that  no 
person  properly  belonging  to  one  of  the 
departments  of  the  government  shall  ex- 
ercise any  powers  appertaining  to  either 
of  the  others,  except  In  cases  expressly 
provided  for  by  that  Instrument. 

We  are  not  without  authority  sustain- 
ing this  conclusion.  The  constitution  of 
North  Carolina,  framed  In  18(18,  provided 
(section  13,  art.  2)  that "  the  general  as- 
sembly shall  not  have  power  to  pass 
any  prtTate  law  unless  it  shall  be  made 
to  appear  tliat  thirty  days'  notice  of 
appUcatlon   to  pan  such  lav  ■ball 


have  been  given  under  sucb  direction 
and  In  such  manner  as  shall  be  pro- 
vided by  law."  In  Brudnax  v,  Uroom,  64 
N.  C.  244,  where  the  tibjectlon  to  an  act 
was  that  it  bad  been  passed  without  % 
days*  notice  of  the  application,  the  conclu- 
sion of  the  court  was  that,  taking  the 
statute  to  be  a  mere  "private  act,  "the 
ratification  certified  by  the  lieutenant  gov- 
ernor and  speakerof  the  house  of  represent* 
atlves  made  it  a  matter  of  record  which 
could  nut  be  impeached  before  the  courts 
Id  a  collateral  way;  that  there  could  be 
no  doubt  that  acts  of  the  legislature,  like 
Judgments  of  conrts,  are  matters  of  rec- 
ord: and  the  Idea  that  the  "verity  of  the 
record"  can  be  averred  against  in  a  collat- 
eral proceeding  is  opposed  to  all  the 
authorities.  The  first  constitution  of 
West  Virginia  ordained  (section  12,  art.  7) 
that  no  new  county  should  be  formed  hav- 
ing an  area  of  less  than  400  square  miles; 
or  if  another  county  be  thereby  reduced 
below  that  ai-ea;  or  It  any  territory  be 
thereby  taken  from  any  county  contain- 
ing less  than  above  number  of  square 
miles:  and  that  no  new  county  should  be 
formed  containing  a  white  populiitlon  of 
less  than  4,000;  or  if  the  white  popula* 
tlon  be  thereby  reduced  below  that  num- 
ber: or  if  any  connty  containing  less  than 
4,000  white  Inhabitants  be  thereby  reduced 
In  area.  A  suit  was  brongbt  to  restrain 
the  collection  of  county  and  townsliln 
taxes  of  Lincoln  county,  the  bill  alleging 
that,  at  the  time  of  the  creation  of  the 
county,  A.  D.  1867,  it  did  not  contain  400 
square  miles,  or  4,000  white  population, 
end  that  by  its  creation  the  county  of  (.Ca- 
bell was  reduced  below  the  area  of  400 
square  miles;  and  that,  although  by  an 
act  of  1868  sufficient  territory  was  added 
to  Lincoln  county  to  give  It  an  area  of 
400  square  miles,  its  population  was  still 
below  4,000.  and  Cabell  connty  was  still 
further  reduced  in  territory  by  that  act; 
and  that,  though  by  an  act  of  1869  addi- 
tional population  and  territory  were  add- 
ed to  each  of  the  named  counties,  the 
county  of  Cabell  still  contained  less  than 
400  square  miles.  The  supreme  court  of 
that  state  In  Lusher  v.  8cateip,  4  W.  Va. 
11,  held  that  the  subject  of  creating  new 
counties  belonged  to  the  legislature  alone, 
and,  to  exercise  the  power  conferred,  It 
mnst  Inform  Itsdf  of  the  existence  of  the 
facts,  inclndlng  those  as  to  area  and  pop- 
ulation, and  others  Indicated  above,  pre- 
requisite to  enable  it  to  act  on  the  subject ; 
and  that  how  it  might  do  so,  and  upon 
what  evidence,  the  legislature  alone  mast 
determine,  and  that  its  determination, 
when  made,  concluded  all  further  inquiry 
by  all  other  departments  uf  the  goveni- 
ment:  and  that  its  final  action,  ter- 
minatJnt,  la  an  act  of  legislation  In  due 
form,  raurit,  of  necessity,  presuppose  and 
determine  all-  the  facts  preiequislte  to  tlie 
enactment.  That  the  courts  could  not 
go  Into  an  Inquiry  as  to  the  truth  or 
falsity  of  the  tacts  upon  which  the  legisla- 
tion is  supposed  to  be  predicated,  where 
the  legislature  baa  sole  Jurisdiction  of  the 
subject.  In  Kumsey  v.  People.  19  N.  Y.  41, 
It  was  held  that  the  qaeetlon  whether  the 
territory  of  a  new  connty  contained  a 
■offlclent  npreaentative  popolatiun,  aneta 
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qne&tlon  loTolvlng  the  legality  of  Its  or- 
ganization, wan  one  which  the  leglalatare 
determined  ae  a  qaestion  of  tact,  and  that 
Its  detertnlnatlun  was  not  rerlewable 
elsewhere;  and  In  De  Camp  t,  Eveland,  19 
Barb.  81.  the  decision  waa  that  the  pre- 
Humptlon  that  thp  legiRlature  acted  on 
guod  and  safhvlent  evidence  of  there  be- 
ing the  population  required  by  the  constl- 
tntlot)  was  conclnslTe.  tSee,  also,  Advi< 
ftory  Opinion,  (Matterot  Impeacbmeut,)  14 
Pla.  289;  People  v.  Huribut,  24  Mich.  44; 
Day  T.  Stetson,  8  Me.  866;  McGlinch  v. 
Sturgla.  72  Me.  288;  Gooley,  Const.  Llm.  p. 
163.  note  2. 

If  there  Is  any  defect  In  the  notice  or  In 
Its  pabllcatlon,  or  in  the  proof  thereof,  we 
have  no  inrladletlon  to  consider  It.  That 
Jurisdiction  la  In  the  legislature,  and  has 
been  exercised,  and  that  department  of 
the  guTemment  has,  by  the  passage  of 
the  act  under  consideration,  the  validity 
or  formality  of  which  passage  Is  not  other- 
wise questioned,  pronounced  Its  Judg- 
ment, eridenced  by  the  Journals  and  the 
act,  a  record  of  the  blgbeat  character,  that 
tha  special  or  local  legislation  claase  of 
the  conBftltntlon,  and  of  the  legislation 
therennder.  have  been  folly  complied  with, 
and  !ve  are  concluded  by  that  Judgment. 
Cliarges  In  a  bill  In  equity,  and  the  admis- 
sion of  them  by  demurrer  or  otherwise, 
that  these  constitutional  and  statutory 
provisions  hare  not  been  complied  with, 
cannot  extend  onr  JurlBdlctlon.  The  legis- 
lature, not  the  courts.  Is  the  guardian 
of  the  interests  which  the  fundamental 
law  has  sought  to  protect  by  requiring 
notice  of  local  or  special  legislation,  and 
that  department  Is  responsible  to  the  peo- 
pie  for  the  due  protection  of  these  iDter- 
estB  by  seeing  that  the  constitution  and 
the  law  are  compiled  with. 

As  to  the  objection  that  the  records  of 
the  proceedings  of  the  legislature  do  not 
show  that  evidence  of  the  publication  of 
the  notice  was  established  In  the  legisla- 
ture before  the  act  was  passed,  it  Is 
enough  to  say  that  the  constitution  does 
not  require  that  the  legislature  should 
make  Its  record  do  so,  and  the  courts  are 
wlthoDt  Jurisdiction  to  require  It.  Cooley, 
CouHt.  Llm.lBS.  164;  Const.  Fla.  1886,  §§ 
12,  17,  21.  art.  3. 

V.  There  are  also  certain  objections  con- 
cerning the  election  held  under  the  stat- 
ute, the  canvass  of  the  votes,  and  the  res- 
olution as  to  the  Issue  of  the  bonds,  which 
can  be  more  satisfactorily  dealt  with  aft- 
er stating  certain  provisions  of  the  stat- 
ute and  the  averments  of  the  bill  as  to 
such  matters. 

The  act  (section  1)  authorizes  and  di- 
rects the  board  of  county  commissioners 
to  call  an  election  to  be  held  by  the  regis- 
tered voters  of  said  county,  at  which  the 
registered  voters  are  authorized  to  vote 
for  or  against  the  IssDlng  of  the  bonds 
provided  for;  such  election  (section  2)  to 
he  held  at  Indicated  places,  provision  be- 
ing made  for  the  appointment  or  selection 
of  Inspectors,  it  then  (section  8)  pro- 
vides that  "the  election  shall  be  conduct- 
ed and  returns  made  thereof  In  the  manner 
prescribed  tiy  la  w  for  conducting  elections, 
nnd  eanvasstng  and  making  retanis  of 
votes  cast, "  and  (section  4)  that  any  per- 
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son  "whose  name  Is  not  already  enrolled 
as  a  registered  voter  In  said  county,  and 
who  Is  entitled  to  be  registered  as  a  voter," 
Shalt  be  allowed  to  register  at  the  office 
of  the  supervisor  of  registration  at  any 
time  after  the  ordering  of  theelectlou,  and 
until  the  third  day  prior  to  the  holding 
of  the  election;  and  directs  tbattbe  super- 
visor of  registration  shall  deliver  t«  the 
sheriff  a  paper  book  for  each  election  dis- 
trict, containing.  In  alphabetical  order, 
the  names  "of  all  persona  registered  as 
voters  of  such  districcs.  Including  the 
names  of  all  persons  previously  registered 
whose  names  remain  upon  the  registra- 
tion books  in  theofiSceof saldeupervlsor;** 
and  makes  It  the  duty  of  the  sheriff  to 
deliver  these  b04>ks  to  the  Inspectors,  and 
the  duty  of  the  supervisor  to  keep  open 
his  books  dally  except  Sunday,  from  the 
day  of  the  ordering  of  the  election,  to  and 
Including  the  third  day  previous  to  the 
day  appointed  for  the  election,  and  to 
"register  as  voters  all  persons  who  apply 
to  he  registered  and  are  entitled  thereto, 
and  to  deliver  to  each  person  registered 
8  certificate  of  such  registration,  as  pro- 
vided in  the  law  on  that  subject,  tree  of 
expense  to  persons  registered."  It  also 
enacts  (section  6)  that  "every  person 
whose  name  shall  appear  on  the  registra- 
tion b*oks,  and  every  person  holding  a 
certificate  of  registration  showing  that  he 
is  a  registered  voter,  and  who  has  not 
lost  the  right  to  vote  for  any  cause  as 
provided  by  law,  shall  have  the  right  to 
vote  nt  such  election."  The  >4lxth  section 
of  the  statute  enacts  that  the  board  of 
county  eummlssioners,  at  "any  regular  or 
special  meeting"  after  the  passage  of  the 
act,  shall,  by  resolution  to  be  recorded  In 
their  minutes,  appoint  a  day  for  the  hold- 
ing of  the  Section.  aucTi  day  to  be  not 
less  than  ten  days  after  the  first  publica- 
tlou  of  a  copy  of  the  resolution  in  three 
or  more  newspapers  In  the  county ;  and 
that  the  board  shall  appoint  the  Inspect- 
ors "to  conduct  the  election,  and  make 
returns  of  the  votes  cast;"  and  that  such 
returns  shall  show  the  whole  number  ol 
votes  cast  at  the  election,  and  how  many 
of  them  were  east  "For  bonds,"  and  bow 
many  "Against  bonds;*  and  that  said 
returns  shall,  within  two  days  after  said 
election,  be  delivered  to  the  clerk  of  the 
circuit  court,  to  be  laid  before  the  board 
of  county  commissioners,  which  board 
shall  pnbllcly  canvass  the  same  at  their 
next  regular  or  special  meeting,  and  de- 
clare the  result  of  the  vote,  which  vote 
shall  be  recorded  by  the  clerk.  The  sev- 
enth section  declares  what  words,  viz., 
"For  bonds"or  "Against  bonds,"  shall  be 
printed  or  written  on  a  ballot,  and  that 
every  such  ballot  shall  be  counted  as  law* 
fnl  without  regard  to  the  form  or  size 
of  the  paper,  or  the  color  thereof.  ** to  the 
end  that  the  true  expression  of  the  will 
of  the  voter  may  be  ascertained;'*  and 
the  eighth  section  provides  that.  If  a  ma- 
jority of  the  electors  vote  "For  bonds," 
the  county  conimlsslonuro  shall  issoe  the 
bonds,  as  provided  by  subsequent  sections 
of  the  statute. 

The  bill,  including  the  records  of  the 
county  commissioners  made  part  thereof 
as  an  exhibit,  shows  that"  the  board  met 
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tbfs  12th  day  of  NoTember,  Id  special  ses- 
sion, called  by  the  chairman  for  the  poi^ 

f)OBe  of  ordering  au  election  *  as  to  Isso- 
ag  bonds  under  the  act  in  qaestlou,  and 
that  there  were  present  three  members, 
Powell,  the  chairman,  Baer,  and  DeCottes, 
bat  the  other  members,  Kelly  and  Pickett, 
were  absent,  and  the  hoard.  In  eonse- 

Jioence  of  their  absence,  adjourned  to  tbe 
4th  day  of  the  same  month;  on  which 
day  It  met  a^atn,  all  the  members,  except 
Kelly,  being  present,  and  passed  a  resoln- 
tlon  calllnR  an  election  to  be  held  Thurs- 
day, December  8, 1891,  and  appointed  in- 
spectors of  the  election. 

Notice  of  tbe  election  was  given, and  the 
election  was  held  on  the  day  appointed. 
The  bill  states  that  the  total  number  of 
votes  cast  was  2,198,  of  which  1.4%  were 
"For  bonds."  and  714  "Against  bonds," 
and  20  "Not  for  bonds, ^ and  8  blank. 
That  on  December  2, 1891.  the  (nil  board 
met  In  regular  session,  and  adjourned  to 
the  9tb  day  of  tbe  same  month,  on  which 
day  they  met  In  adjourned  session  for  tbe 
purpose  of  canvassing  the  rote  of  such 
election,  at  wblrb  adjourned  meeting  only 
four  commissioners,  Powell,  De  Cottes. 
Kelly,  and  Pickett,  were  present,  and  at 
such  adjourned  meeting  proceeded  to  can- 
vass tbe  returna,  wblcb  were  presented  by 
tbe  clerk  under  seal,  from  every  election 
district  In  the  county  except  one,  at  which 
no  election  bad  been  held,  and  declared 
tbn  result  of  tbe  election  as  set  forth 
above;  and  at  the  same  meeting  a  resolu- 
tion, reciting  the  law  and  the  facts  and 
the  result  of  tbe  election,  and  directing 
the  preparation  and  Issue  of  fSOO.OOO  of 
bonds  In  accordance  with  such  act  and 
election,  was  passed. 

With  the  above  statement  we  will  pre- 
sent the  objections  made  In  the  bill  and 
brief,  and  our  views  of  the  aamt*. 

It  is  objected  in  the  bill  that  themlnntes 
of  the  board  of  county  commlBBloneni  do 
not  show  "  what  notice  was  given  **  of  the 
special  meeting  of  November  12th,  and  al- 
so that  the  uommlssloners  were  not  au- 
thorised by  tbe  statute  In  question,  or 
other  law,  to  take  the  action  had  at 
the  meetings  of  November  14th  and  De- 
cember filb.  And  It  Is  said  Id  the  brl(4  of 
appellant's  counsel  that  tbe  ground  men- 
tioned In  the  bill  Is  that  the  meetings  of 
November  14th  and  December  9th  were 
not  "regular  or  special"  meetings,  and 
that  the  action  taken  at  tbe  meeting  of 
November  14tb,  calling  tbe  elortlon,  was 
unnutborlzed  and  void;  and  it  Is  further 
said  that  the  proceedings  of  the  commis- 
sioners attached  to  the  bill  show  that  on 
November  12th,  and  without  any  record 
or  showing  of  a  previous  call  of  tbe  board, 
three  commissioners,  Powell,  Baer,  and 
De  Cottes.  met  In  an  alleged  "culled* 
meeting  of  the  board,  and  that  they  ad- 
journed this  called  meeting  to  November 
14tb.  but  that  their  record  does  not  show 
that  notice  of  the  call  or  adjournment  was 
given;  and  that  on  the  14th  of  NovcmbHr 
they  met  and  iRsned  the  call  for  an  election. 
"The  question  here  presented,"  says  coun- 
sel for  appellant,  "Is,  bad  these  three  com- 
mlaslonera  power  to  adjourn  tbe  alleged 
called  meeting,  and  at  the  adjuamed 
meeting  to  order  this  election?" 


OBTEB,y<aNia  (FUu 

In  Douglass  v.  Connty  Coffl*rs,  23  Fla. 
419,  2  South.  Rep.  776.  It  was  held  that  a 
special  or  called  meeting  of  county  com- 
missioners, in  which  all  the  members  par- 
ticipated, the  same  having  been  held  be- 
fore the  day  to  which  the  board  ad- 

Ioumed  at  a  preceding  session,  was  valid, 
f  It  be  that  personal  notice  to  each  com- 
missioner of  both  the  time  of  tbe  meeting 
and  the  subject-matter  to  be  considered 
is  necessary  to  tbe  legality  of  a  special  or 
called  meeting,  (a  proposition  which  we 
do  not  mean  to  deny, — Dill.  Mun.  Corp.  { 
286;  Smyth  v.  Darley,  2  H.  L.  Cas.  7>t9,) 
or  If  It  be,  as  Implied  by  the  objection, 
that  tbe  record  of  the  commissioners  must 
show  sncb  notice  as  an  essential  to  the 
Tallditj  of  the  meeting,  (a  point  not  af- 
firmed by  the  authorities  found  in  our  in- 
vestigations,— i^argent  v.  Webster,  IS 
Mete.  (Mass.)  497.  504;  Insurance  Co.  v. 
SortwplI,  8  Allen.  217;  Chosen  Freeholders 
V.  State,  24  N.  J.  Law,  718.)  our  opinion 
■dll  Is  that  tbe  statements  of  tbe  minutes 
of  NoTember  12tb,  quoted  above,  Is  snffl* 
dent  evidence  of  such  notice  having  been 
given,  where,  as  here,  Itis  not  charged  and 
proved  that  notice  was  not  given.  The 
board  having  then  met  legally  or  upon  duA 
notice  to  all  the  members,  the  three  mem- 
bers, a  majority  of  the  board,  then  pres- 
ent had  authority  to  adjourn  tbe  meeting 
to  a  sulwequent  day,  which  It  seems  a 
majority  could  have  done.  People  v. 
Common  Council.  6  Lans.  142.  Each  mem- 
ber present  had  notice  of  the  adjourn- 
ment,  and  those  not  present  at  the  ad- 
journed meeting  were  charged  In  law  with 
notice  thereof.  Smith  v.  Law,  31  N.  Y. 
2M.  The  adjourned  special  meeting  was 
a  continuation  of  the  formerone.and  any- 
thing done  at  it  concerning  the  election 
was  as  legal  as  If  it  had  been  done  before 
tbe  adjournment.  Scaddlng  v.  Lorant,  5 
Enc>  Law  &  Eq.  16;  City  of  New  Orleans 
V.  Brooks,  36  La.  Ann.  641;  Ex  parte 
Mlraude,  73  Cal.  865,  14  Pac.  Bep.  888: 
Chamtwrlain  v.  Dover,  13  Me.  466.  Tbe 
powerof  adjonraraentis  Incident  to  spe- 
cial meetlnga,  (Dill.  Mnn.  Corp.  {  285,)  as 
it  Is  to  regalar  meetings,  (People  v.  Mar- 
tin, 6  N.  7.  22;  Gf>odel  v.  Baker.  8  Cow. 
285;  Cbnmberlain  v.  Dover,  supra.)  and  it 
is  from  this  power  that  adjourned  meet- 
ings arise. 

As  to  ths  meetings  of  November  14th 
and  December  9th  not  being  (dther  "  reg- 
ular or  special "  meetings,  within  the 
meaning  of  the  statute.  It  la,  of  course, 
entirely  rlear  that  the  former  was  an  ad- 
journed special  meeting,  and  the  latter  an 
adjourned  regular  meeting,  as  Is  shown 
by  cuples  of  the  minuten  of  tbecommls- 
Hloners  annexed  to  the  bill.  In  Ex  parte 
Miranda,  supra,  it  was  held  that  an  ordi- 
nance passed  at  an  adjourned  meeting 
was  not  invalidated  by  the  fact  that  the 
clerk  of  tbe  board  described  the  adjourn- 
ment, in  tbe  record  of  the  proceedings,  as 
a  "recess."  So.  of  course,  the  use  of  the 
word  "session,"  instead  of  "meeting,"  la 
the  record  of  the  proceedings,  does  not 
invalidate  the  meetings.  Besides  this,  the 
eanrasB  of  tbe  returns  and  tbe  adoption 
of  the  resolution  on  the  9th  of  December 
were  at  a  regular  or  special  meeting, 
within  the  meaning  of  the  atatate;  or,  in 
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other  words,  the  adjoamed  meetlDS  of 
that  day  was  a  lawful  meeting  for  sneb 
parposes.  It  1b  to  be  observed  by  the  mln- 
u tea  that  the  "regular  monthly  seBalon" 
of  December  2d  was  attended  by  all  tbe 
members,  and,  alter  trauaactlng  all  the 
r^ular  monthly  business,  they  adjourned 
to  meet  onthe  8tb  day  of  the  same  month, 
at  10  oVJock  A,  M.  The  mlnatea  of  Decem- 
ber 3d  do  nut  Bliow  the  pnrpuse  of  the 
adjoumment,  but  the  presumption  Is  that 
It  was  for  a  lawful  purpose.  Moreover, 
each  member  was  charged  with  notice  of 
any  aL-tion  lawful  to  be  taken  at  such  ad- 
journed meeting;  and  anything  done  at 
such  adjourned  meeting  which  it  was 
within  the  power  of  tbe  board  to  do  was 
as  lawful  as  If  It  bad  been  done  by  a  full 
board,  Instead  of  only  four  members. 
Smith  T.  Law,  31  N.  T.  296.  Each  member 
was  as  mnchcbarged  with  uoticeof  lawful 
action  to  be  taken  at  such  adjourned 
meeting  as  he  would  have  been  had  the 
meeting  not  adjourned,  but  had  continued 
in  session  from  day  to  day  until  the  last 
day  mentioned:  and  tbe  public  are  as 
much  bound  as  If  a  fall  board  had  been 
present  on  thatday.  By  the  adjournment 
each  member  was  In  law  charged  with 
the  official  duty  of  being  present  at  the 
time  to  which  they  adjourned,  to  attend 
to  any  business  within  the  power  of  the 
board ;  and  If  It  was  within  the  power  of 
the  board  to  act  on  these  returns,  or  to 
pass  the  resolution  as  to  the  bunds,  the 
absence  of  one  of  the  cnmmlasloDera,  Mr. 
Baer,  from  the  adjonrned  meeting,  does 
not  impair  the  legality,  for  he  and  the 
other  members  adjouriied  to  the  time  fnr 
the  purpose  of  doing  any  lawful  buainesa. 
The  remaining  inquiry,  under  this  head, 
consequently  Is  whether  the  statutory 
grant  of  power  Is  solimlted  as  to  preclude 
the  board  from  exercising  the  authority 
at  a  meeting  origiDutlng  prior  to  the  elec- 
tion, but  extended  by  a  full  board  beyond 
the  receipt  of  tbe  returns.  Wu  do  not 
think  the  purpose  of  the  provision  that 
the  board  "abalU fto  aext  regular  or 
i^eelal  ineetlajr,  canvass  the  returns,  and 
declare  tbe  result  of  the  vote,"  was,  even 
In  so  far  as  tbe  words  Italicised  can  be 
taken  to  Indicate  a  legislative  Intent,  to 
exclude  from  a  meeting  originating  he- 
tore,  but  continuing  after,  the  election,  or 
tbe  receipt  of  the  retnrne  by  the  clerk,  tbe 
power  to  make  the  canvass;  but.  In  our 
Judgment,  the  purpose  was  to  secure 
promptness  of  action  In  tbe  matter,  and 
tbe  law  made  It  the  duty  of  tbe  clerk  to 
lay  the  returns  before  the  board  as  soon 
as  It  should  be  in  sesslun  after  he  received 
them,  and  made  It  the  dnty  of  the  board 
to  canvaes  them  whenever  they  should  he 
In  session,  whether  It  should  he  a  regular 
or  a  special  meeting,  and  It  charged  each 
member  with  notice  that  such  duty  would 
be  incident  to  any  meeting,  whether  reg- 
ular  or  special,  at  which  the  returns 
might  be  received,  regardless  of  the  fact 
that  the  meeting  may  have  originated  be- 
fore the  election  or  receipt  of  the  returns, 
or,  if  a  special  meeting,  may  have  been 
called  tor  another  purpose.  The  power 
to  canvass  was  sivan  to  ths  board,  and 
tbe  mere  fact  that  a  mnetlng  originated 
before  the  election  or  tbe  receipt  of  the 
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returns  is  not  made  the  ground  for  ex- 
cluding the  exercise  of  tbe  power.  Had 
the  board  remained  In  session  tilt  after 
the  election,  and  then  received  the  returns, 
they  could  have  canvassed  them,  and  the 
power  to  do  It  was  not  lost  by  the  ad- 
journment. Dill.  Mun.  Corp.  |  387.  In 
view  of  tbe  fact  that,  having  finished  all 
the  regular  monthly  buslnees,  yet  they 
adjourn^  to  tbe  day  stated,  and  on 
that  day  took  up  these  mattera.  Is  of 
Itself  presnmptlve  evidence  that  they 
were  tbe  purpose  of  the  adjunrnment, 
and  this  presumption  Is  aided  by  the 
statement  upon  the  minutes  of  the  ad- 
journed meeting  that  they  met  forthe  pur- 
pose of  canvaoBlng  tbe  returns,  which 
statement  Is  not  sninclent  to  exclude  tbe 
Idea  that  the  cognate  anddependpnt  mat- 
ter of  issuing  the  bonds  was  within  tbe 
purpose  of  the  adjournment.  Thle  ad- 
journed meeting  was  certainly  tanta- 
mount to  a  subsequent  special  meeting, 
of  whose  time  and  porpose  all  the  mem- 
bera  were  notified. 

The  result  of  the  election,  as  ascer- 
tained by  the  canvass,  was  that  2,198  were 
the  whole  number  of  votes  cast,  and  that 
for  bonds  there  were  1,455,  and  against 
bonds  714.  nut  for  bonds  21,  and  blanks, 
votes.  The  third  objection,  as  stated  in 
tbe  bill,  Is  that  1,772  of  the  voters  had  not 
paid  the  capitation  or  poll-tax  for  the 
year  1890.  and  only  426  voted  who  bad 
paid  it  lor  that  year,  and  2,183  voted  who 
had  not  paid  such  tax  for  tbe  year  1891, 
and  60  persons  voted  who  had  paid  it,** as 
shown  by  comparison  of  tbe  poll-lists 
with  the  record  of  paymentot  poll-taxes." 
That  no  person  was  entitled  to  vote  at 
said  election  who  had  not  paid  the  poll- 
tax  for  1B90  and  1881,  and  that  by  reason 
of  the  abov»-Btated  number  of  votes  hav- 
ing been  cast  at  said  election  for  bonds  by 
persons  who  had  not  paid  said  pull-taxes, 
and  were  not  entitled  tu  vote,  the  alleged 
majority  was  obtained  In  favor  of  issuing 
said  bonds,  and.  If  said  votes  bad  not 
been  received,  a  majority  of  votes  were 
not  cast  for  bonds.  That  the  public  rec- 
ords In  the  office  of  the  tax  collector  of 
Duval  c*nnty  show  that,  of  the  persons 
who  voted  at  snld  election,  only  426  had 
paid  their  poll-tax  for  1890,  and  only  60 
had  paid  it  (or  1891. 

ThA  question  presented  bythis  objection 
Is  whether  or  not  the  payment  of  the  poll 
or  capitation  tax  was  a  qnallflcatton  for 
voting  at  the  election. 

The  constitution  (section  8,  art.  6,)  pro- 
vides that  the  legislature  shall  have 
power  to  make  the  payment  of  the  capi- 
tation tax  a  prerequisite  for  voting.  The 
leglsiatnre  of  1889  passed  a  statute  (chap- 
ter 8850,  approved  May  26th)  enacting 
tbat  a  capitation  tax  ol  one  dollar  shall 
be  asRessed  against  all  male  citlsena  of 
the  state,  of  21  yeara  and  npwards,  and 
that,  80  days  prior  to  any  general,  special, 
or  municipal  election  to  be  held  In  this 
state,  the  collectors  of  revenue  ot  each 
county  shall  furnish  to  tbe  supervlsora  ot 
registration  In  each  of  their  respective 
counties  a  Hat  ot  all  persons  who  have 
paid  their  capitation  taxes  for  two  years 
next  preceding  tbe  year  In  which  any  gen- 
eral or  apeuiu  or  municipal  flloetlon  la  to 
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be  held,  and  thnt  tbe  saperrlBors  shall 
note,  on  tbe  reslatratlon  books  now  re- 
qaired  by  law  to  be  farniulied  zo  Inspect- 
ors of  electlnna.  the  names  oF  all  pernona 
who  have  paid  their  capitation  or  pull 
taxes,  and  only  sach  porsona  shall  be 
deemed  qaallfled  electura  and  anthorized 
to  vote  at  any  general,  special,  or  manlcl- 
pal  election:  it  being  provided,  however, 
that  no  person  who  was  not  a  resident  of 
this  state  for  any  years  tor  which  a  poll- 
tax  Is  by  tbls  act  recinlred  to  be  paid,  but 
la  otherwise  a  qualified  voter,  shall  be  pre- 
vented from  votlnfc  by  reason  of  not  hav- 
ing paid  BDcb  taxes;  and,Iarther,  that  all 
persona  who  may  have  arrived  at  tbe  age 
of  21  years  after  the  year  tor  whlvb  a  poll- 
tax  Is  required  by  this  act  to  be  paid  shall 
not  be  prevented  from  voting  by  reason 
of  not  bavins  paid  such  pull-tax.  There 
Is  also  a  provision  that  tbe  poll-tax  of  18t<9 
alone  ne<>d  be  paid,  in  so  fur  as  the  gen- 
eral  election  of  1890  is  concerned.  It 
alau  directs  the  preparation  of  tax* 
receipts,  to  be  Issned  by  the  collectors  of 
taxes  to  all  persons  upon  payment  of 
taxes  hereinbefore  required,  aud  tbe  pres- 
entation of  such  tax-receipts,  obtained 
at  least  SO  days  prior  to  any  general,  spe- 
cial, or  municipal  election,  by  a  registered 
voter  whose  vote  Is  challenged  on  the 
ground  tbat  his  name  does  not  appear  on 
the  lists  provided  for  above  as  having 
paid  his  capitation  tax.  Is  made  an  an- 
swer to  such  challenge. 

Recurring  to  tbe  act  for  the  Improve- 
ment of  the  St.  Johns  river,  as  It  is  set 
forth  lu  the  first  part  nt  this  subdivision 
of  the  opinion,  we  find  that  it  Is  acom- 
plete  system  of  Itself,  and  that  there  is  in 
it  no  requirement  that  the  payment  of 
any  poll-taxes  shall  be  a  quallHcation  or 
prerequisite  to  voting,  nor  any  provialon 
that  tbe  collectors  of  taxes  snail  furnish 
supervisors  of  registration  with  thenaraes 
of  persons  who  have  paid  their  capitation 
taxes,  or  that  tbe  latter  officers  shall  note 
on  the  registration  Hats  or  paper  books 
furnished  inspectors  the  names  of  such  per* 
sons.  There  was  no  previous  law  provid- 
ing for  an  election  of  this  kind;  neither 
the  general  election  law  of  lKS9;c.  8H79, 
nor  the  county  bond  act  of  1877,  (McClel. 
Dig.  120-132,)  do  so.  This  election  is  not 
one  within  the  meaning  of  that  provision 
of  the  poll-tax  act  whlcb  directs  tbe  super- 
Tlsors  of  reglstratloa  to  note  on  the  reg- 
istration books,  "now  required  by  law  to 
be  furnished  to  Inspectors,"  the  names  of 
persons  who  have  paid  the  tax.  The  no- 
tice of  election  prescribed  by  either  of 
these  acts,  nor  the  time  for  registration 
provided  by  the  act  of  1889,  or  by  tbe 
other.  If  It  makes  any  provision,  nor  the 
mode  of  making  and  canvassing  returns 
of  election  under  either,  In  so  far  aM  tbe 
officers  to  whom  they  are  to  be  mad#,  r 
by  whom  they  are  to  be  canvassed,  or 
as  to  requiring  duplicate  returns,  have 
not  been  adopted  by  tbe  statute  under 
consideration.  It  Is  a  perfect  system 
within  Itself,  and  adopts  no  provision  of 
any  other  statute,  except  in  so  far  as  Its 
third  section  appropriates,  for  supplying 
any  deficiency  In  its  own  provisions  as  to 
the  condnet  and  returns  of  the  election, 
the  sxlBtlofc  law  on  those  subjects.  When 


we  consider  this,  and  the  fact  that  the  leg- 
islature, though  It  made  It  the  duty  uf  the 
supervisor  of  registration  to  Inrnlsh  In- 
spectors with  lists  uf  registered  voters, 
bntdid  not  require  tbat  be  should  note 
the  names  ot  persons  who  had  paid  the 
poll-taxes  as  Is  required  by  tbe  act  of  1889, 
as  to  special  or  other  elections  to  which 
it  is  applicable,  and,  further,  that  it  made 
no  requirement  tbat  the  collector  of  taxes 
should  fnrnisb  him  with  tbe  Information 
necessai^  to  the  performance  of  tbat 
duty,  the  only  reas<mable  conclusion  Is 
that  the  law-makers  did  not  Intend  to 
make  the  payment  of  the  tax  a  prereii- 
ulalte  to  or  quallflcatlon  tor  voting  at 
such  election.  Tliere  Is  In  tbe  act  noth- 
ing Inconsistent  with  this  conclusion; 
but,  on  the  contrary,  there  is  apparent 
npon  Its  face  the  intent  that  persons  duly 
registered  as  voters,  and  retaining  the 
qualifications  which  preserve  the  legality 
of  tbelr  registration,  should  vote  independ- 
ent of  an,Y  question  of  paying  the  pull-tax. 
This  is  the  result  of  the  provisions  of  the 
first,  fourth,  and  fifth  sections  of  tbe  stat- 
ute, supra;  and  when.  In  the  last  of  these 
sections,  it  is  said  that  "every  person 
whose  name  shall  appear  on  the  re^lstra- 
tion  books,  and  every  person  holding  a 
certificate  showing  thnt  he  Is  registered 
aa  a  roter,  and  who  has  not  lost  tbe 
right  to  vote  for  any  cause  as  provideti 
bylaw,  shall  have  tbe  right  to  vote  at 
such  election,  "the  meaning  ot  the  words 
last  italicised  Is  tbe  loss  of  the  qualifica- 
tions which  preserve  a  person's  right  to 
have  his  name  kept  on  the  reglstratlun 
list;  or,  In  other  wurds,  any  of  those 
which  would,  bad  they  existed  at  tbe  time 
of  bis  registration,  have  rendered  It  illegal. 
Sections  1,4,5,  art.  6,  Const. ;  section  1. 
c.  %179,  p.  88.  Laws  1SS9.  Legal  reg<s>tra 
tlon,  with  a  retention  of  the  requisites 
therefor.  Is  the  qualification,  and  notbioff 
not  essential  to  it  is  a  diaqualtficatlMi. 
Payment  of  the  poll-tax  is  not  such  an 
essential. 

Anothn  objection  Is  that  certificates  of 
the  above  election  were  returned  to  the 
county  Judge,  supervisee  of  registration, 
and  the  clerk  of  tbe  circuit  court,  and  the 
oaths  of  inspecttws  and  poll-Usts  of  per- 
sons who  voted  were  returned  to  the  su- 
pervlBor  of  registration,  together  vritfa  tbe 
ballots  In  the  ballot-boxes  used.  That 
the  canvass  of  the  votes  was  made  by  tiie 
county  commlpsloners  from  tbe  returns 
made  to  the  clerk  of  the  drcuit  court  and 
county  Judge,  and  no  canvass  was  made 
by  the  county  Judge  and  supervisor  of 
registration,  and  a  member  of  the  board 
of  county  commissioners,  or  in  any  man- 
ner pointed  out  by  the  acts  "to  iwovlde 
for  Sections  gmeraUy,  and  for  returns  ot 
elections,"  (chapters  8879.  4040,  St.  Fla..) 
and  that  thecanvass  was  therefore  illegal. 

It  was  unnecessary  for  the  Inspectors  to 
send  certificates  ot  the  result  of  the  elec- 
tion to  the  county  Judge  and  superrtsor 
of  registration,  but  entirely  Immaterial 
that  they  did  so.  The  provision  of  tbe 
general  election  law  reqolrlng  oertiflcutes 
to  be  sent  to  them  was  rendered  inappll* 
cable  to  this  election  by  the  provision  of 
the  act  In  question  requiring  tlie  retom  or 
certificate  ol  result  shonld  be  ddlvercd 
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to  the  clerk  of  tbe  elrcnlt  court.  That  tbe 
oathH  of  iDspectorsand  polMlatB  were  sent 
to  the  supervisor  of  registration,  with  the 
ballota  aod  ballot-boxes,  ia  entirely  Im- 
material. If  IrreKuIar;  yet  we  are  not  pre- 
pared to  say  that  the  general  election  law 
did  not  require  that  thifl  dtepoBltlon 
shoald  be  made  of  the  pull-liBts  and  natbe 
of  Inspectors.  Such  Irregularities  do  not 
affect  a  canvass  of  returns  by  a  body  an- 
thoriied  to  perform  tbe  fnnctlou,  and  do- 
irxf!  It  properly.  It  was  the  duty  of  the 
board  of  county  commlsRlonera  to  can- 
rasa  the  returns,  and  the  county  judge 
and  supervisor  of  ref^latratlon  had  noth- 
ing to  do  with  It,  and  the  fact  that  tbe 
commissioners  bad  before  tbem  a  return 
made  to  tbe  county  Judge,  as  well  as  that 
made  to  the  clerk,  was  Immaterial. 

VI.  The  only  point  to  be  noticed  is  that 
Involved  Id  a  statement  made  In  the  bill 
to  the  effect  that  the  statDte  provides 
that  tbe  bonds  "shall  bear  the  seal  of  the 
aforesaid  county  of  Duval,"  and  that  et 
tbe  time  tbe  act  was  passed  the  conoty 
had  no  seal,  but  that  the  defendants  un 
their  meeting  of  December  9th  attempted 
to  adopt  the  seal  of  the  circuit  coart  for 
tbe  county  as  tbe  seal  of  the  coanty,  and 
Intend  to  attach  the  Impression  of  this 
seal  to  the  bonds.  The  action  of  tbe 
t>oard  on  tbla  subject  was  a  resolution 
"tbattheaealoftbe  circuit  court  for  Duval 
county  and  of  this  board  nun  in  use  Is 
hereby  adopted  as  tbe  common  seal  of 
Duval  county." 

The  constltntton  of  1868  provided  for 
circuit  conrts.  dividing  tbe  state  Into 
seven  circuits,  and  directing  that  at  least 
two  terms  shoald  be  held  every  year  In 
each  county,  and  for  a  clerk  of  the  circuit 
court  in  each  county;  and  for  county 
courts  In  ancta  eouaty,  and  for  a  county 
Judge,  who  was  Judge  of  the  county 
court;  and  these  connty  courts  were 
given  criminal  Jurisdictioa,  civil  jurisdic- 
tion In  certain  cases  ut  law,  and  surro- 
gate or  probate  powers.  The  same  or- 
ganic law  also  made  the  clerk  of  the  cir- 
cuit court  in  each  county  "clerk  of  the 
connty  court,  and  of  the  ouard  of  connty 
eomrolsslonera,  recorder,  and  ex  uScIo 
auditor  of  the  connty.  **  The  legislature 
of  1868  (McClel.  Dig.  pp.  9.31.  932)  made  It 
tbe  immediate  duty  of  the  attorney  gen- 
eral to  devise  suitable  seals  for  the  use  of 
tbe  circuit  courts,  and  county  conrts  In 
each  county,  or  to  approve  and  adopt  the 
aeals  then  In  use  In  any  coanty  where  the 
name  might  be  appropriate,  and  to  de- 
posit In  the  office  of  the  aecratary  of  atate, 
and  that  of  tbe  clerk  of  tbe  supreme  court. 
Immediately  after  he  should  devise  or 
adopt  the  same,  a  true  description  of  each 
of  such  seals,  with  an  Impression  thereof 
In  wax,  wafer,  or  other  material.  The 
act  also  authorised  the  attorney  general, 
whenever  It  should  be  necessary  to  devise 
a  new  seal  for  the  circuit  court  of  any 
county,  to  cause  to  be  mannfactured  tbe 
necessary  seal  and*  press  for  using  tbe 
same,  and  directed  that  he  should  cause 
to  he  manufactured  the  necessary  presses 
and  seals  for  tbe  several  county  courte, 
and  that  be  abould  transmit  to  the  clerks 
of  the  coartB  In  each  connty  tbe  itrewes 
and  aeni^  devlaed  for  each  eonntyr  uud 
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that,  front  and  after  the  day  of  receiving 
such  seals  by  tbe  clerk  of  any  county,  soeh 
seals  should  be,  respectively,  the  seats  of 
the  circuit  court  and  of  the  county  court, 
as  tbe  same  should  be  designated  by  the 
attorney  general.  The  statute  also  en- 
acted that  the  seal  provided  for  each 
coanty  court  should  be  the  official  seal  of 
that  court  in  all  criminal  and  civil.  In- 
cluding probate,  matters  wherein  seals  are 
required  to  be  used,  and  "tbe official  seal  of 
the  clerk  as  clerk  of  the  board  uf  county 
commissioners. "  Another  provision  of 
the  act  was  that  until  such  seals  should 
be  devised  and  procured,  and  received  by 
tbe  clerke  as  aforesaid,  the  seal  heretofora 
used  as  the  seal  of  the  circuit  court  In 
each  county  shall  be  continued  to  be  used 
as  the  seal  of  that  cunrt,  and  "  the  seal 
heretofore  used  as  the  seal  of  the  probate 
court  shall  be  recognised  aa  the  seal  of  the 
county  court,  and  of  the  clerk  of  tbe 
board  of  county  commissioners,  until  a 
new  seal  shall  be  procared  and  received  aa 
aforesaid." 

In  1876  tbe  conatttutlon  was  ao  amended 
aa  to  take  from  the  county  courts  their 
criminal  Jurisdiction,  and  civil  jurisdiction 
except  In  probate  matters,  and  county 
Judges  were  retained  and  given  a  limited 
civil  and  criminal  jurisdiction.  In  there- 
vision  made  of  the  constitution  in  1B85, 
circuit  courts  are  retained  as  n  part 
of  the  Judicial  system,  and  county  jud Res 
(sections  16, 17.  art.  6)  are  given  a  limited 
civil  jurisdiction,  and  general  surrogate 
or  probate  powers,  and  jurisdiction  of 
such  criminal  cases  as  the  legislature  may 
prescribe.  The  legislature  la  also  author- 
ized to  create.  In  any  connty  where  It 
may  be  necessary,  a  coanty  court  having 
Jurisdiction  In  all  cases  at  law,  where  the 
demand  or  value  of  property  involved 
does  not  exceed  9500,  and  of  forcible  entry 
and  unlawful  detainer,  and  of  misde- 
meanors, and  appellate  juriadlctlon  In  cl  vll 
cases  arising  before  justices  of  the  peace, 
and  of  this  coart  It  Is  provided  that  the 
county  judge  shall  be  the  judge.  The 
same  fundamental  law  ordains  (section 
16,  art.  6)  that  tbe  clerk  of  tbe  circuit 
court  "shall  also  be  clerk  of  the  county 
conrt.  except  In  counties  wher<>  there  are 
criminal  courts,  and  of  the  busrd  of  county 
commissioners  and  recorder  and  ex  ofBcio 
auditor  of  the  conoty."  Where  there  Is 
a  criminal  court  of  record  In  a  county,  Ua 
clerk  la  made  clerk  of  the  coontv  court. 
If  there  la  a  county  conrt  there.  There  la 
no  coanty  court  In  Duval  coanty,  al- 
though  there  Is  a  criminal  court  there. 
There  has  been  no  legislation  aince  tbe  act 
of  1868,  supra,  concerning  tbe  seal  of  the 
connty  court. 

Belying  upon  the  act  of  1868,  counsel  for 
appellant  contend  that  Ihe  seal  of  the 
county  Judge  of  Duval  connty  la  tbe 
proper  seal  to  be  used,  and  that  the  resolu- 
tion wasunantborlzed.  There  Is  no  doubt 
that  the  attorney  general  devised  and 
procured  seals  for  county  courts  under 
tbe  above  statute,  yet  without  question- 
ing that  such  seals,  where  they  were  re- 
ceived bytheclerka  of  tbe  connty  courts 
under  the  act,  are  now  tbe  aeals  of  county 
Judges,  aa  courta  of  probate,  under  the 
present  cooatltDtlon,  and  *A  the  dorks  of 
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the  board  of  coanty  commliiHloDerB,  still 
eacb  a  seal  la  not  now  and  never  was  the 
seal  of  the  county  any  more  than,  or  to 
the  Rxclnelon  of,  the  neal  of  the  clrcnlt 
cuart.  Technically  speaklnj^,  there  la  not, 
and  has  not  heen,  within  the  period  cov- 
ered by  the  orsanlc  or  atatntory  la  w  re- 
ferred to.anyBeal  <^  Duval  or  of  any  other 
county;  yet  It  1b  true  that  Id  a  certain 
senue,  and  for  certain  pnrposea,  both  the 
seals  of  the  coanty  court  or  county  judge 
and  that  of  the  circuit  court  have  been 
and  are  seals  of  the  counties.  They  are 
used  by  couaty  officers,  and  In  connection 
with  official  functions  of  such  officers,  and 
are  seals  of  the  county,  as  dlstinsrolshed 
from  any  other  territorial  aubdlvtelon  of 
the  state  or  of  the  sta  te  Itself.  The  <:ircnit 
court  seal  is  used  by  the  clerk  of  the  cir- 
cuit court  in  all  functions  whose  perform- 
ance requires  a  seal,  and,  among  others, 
those  of  auditor  of  the  county,  which  he 
Is  by  virtue  of  his  office  as  such  clerk. 
Ray  V.  Wilson,  29  Fla.  — ,  10  South.  Rep. 
SIR:  McClel.  Dig.  p.  179.  §  81,  and  6  12,  p. 
S17.  In  our  Judgment,  either  of  these  seals 
is,  within  the  meaning  of  the  statute  un- 
der couslderatlou,  the  seal  of  Duval 
county,  i^nd  migbt  be  adopted  or  used  by 
the  commissioners  In  sealing  the  bonds; 
and  the  resolution,  to  the  extent  that  It 
Indicates  the  win  of  the  board  of  county 
commleeloners  that  the  seal  of  the  clrcnlt 
court  shall  be  so  used, is  valid  and  proper; 
but  that  it  is  effectual  tor  any  farther  par- 
pose,  or  as  establishing  a  dlstlnctlTe 
county  seal,  we  fall  to  perceive. 

We  have  glyen  to  the  questions  raised 
by  the  bill  the  careful  Investigation  and  de- 
liberate consideration  merited  by  their 
character  and  by  the  Interesta  Involved, 
and  our  Judgment  Is  that  the  decree  dls- 
mlselng  the  bill  should  be  affirmed.  It 
will  be  decreed  accordingly. 


(96  AU.  M) 

Oabbbtt  et  al.  v.  Jonrs. 
(SuprwM  Court  of  Alabama.   Feb.  4, 1893.) 
What  Constitctbs  Homestead. 
A  boose  built  in  the  bnsiaess  part  of  a 
town,  Bud  used  priDcipallr  as  a  atore-buildinff, 
thouffh  the  owner  sleeps  in  a  small  back  room 
and  takes  his  meals  elsewhere,  isnotahomestead. 

■  Appeal  from  circuit  court,  Tallapoosa 
county ;  J.  R.  Dowdbli,.  Judge. 

GarrettftSons,  having  recovered  a  Judg- 
ment against  L.  D.  Jones,  levied  on  a  lot 
and  store-bulldlng.  Jones  claimed  the 
property  levied  oo  as  bis  homestead. 
Judgment  for  defendant.  I'lalntlOs  ap- 
peal. Reversed. 

Upon  the  levy  of  an  execution  lasned  on 
a  Judgment  recovered  by  Garrett  &  Soub 
against  L.  D.  Jones,  Jones  filed  hla  dec- 
larations of  exemptions,  claiming  the 
land  levied  upon  as  his  homesteail;  and 
upon  the  filing  of  this  claim,  the  said  Gar> 
rett  &  Sons  Inangrurated  a  contest  of 
said  claim  of  exemptions,  assigning  as 
fcroands  of  said  contest  that  the  property 
BO  levied  upon  was  occupied  as  a  store- 
house, and  was  not  a  homestead,  as  con- 
templated by  the  statute.  The  property 
levied  upon,  and  which  is  claimed  aa  the 
homestead  of  said  Jones,  Is  sufficiently 
described  In  the  opinion.  At  the  written 


request  of  the  defendant  the  court  gave 
the  general  charge  la  his  behalf.  There 
was  Judgment  for  the  defendant,  and  on 
this  appeal,  prosecnted  by  the  contest- 
ants, the  giving  of  this  charge  by  the 
court  Is  assigned  as  error. 

H.  J,  OUlam,  for  appdlants.  W.  D,  BiO- 
ger^  forappdlee. 

McGlellan,  J.  Whether  the  house  and 
lot  Involved  In  this  case  constitute  the 
homestead  of  the  defendant  Jones  depends 
upon  the  character  of  the  building,  and 
the  uses  to  which  It  Is  adapted  and  to 
which  It  was  devoted.  The  purposes  for 
which  It  was  erected  by  Jones,  the  fact 
that  It  was  built  by  him  "to  be  used  as 
his  home  and  residence  and  for  a  basluess 
house,"  can  exert  no  Inflaence  in  deter- 
mining whether  It  was  '*a  home  and  resi- 
dence." now  that  it  has  for  long  been  a 
completed  structure  and  sabjected  to 
whatever  occupancy  was  originally  con- 
templated by  the  claimant.  Itsatatnaas 
being  a  homestead  or  not  must  be  ad- 
Judged  by  what  he  did.— by  the  character 
of  house  he  built,  and  the  uses  to  which 
be  in  fact  devoted  It,— and  not  by  what 
he  Intended  to  do.  Moreover,  the  fact 
that  he  built  It  ftw  a  home  and  residence 
cannot  be  proved  by  evidence  of  his  mere 
purpose  to  conserve  that  end,  but  can 
only  be  found  Inferentially  from  bis  visi- 
ble acts  in  the  premises,  and  his  testimony 
that  such  was  his  purpose  must  be  taken 
to  mean  unly  that  he  Intended  to  build 
such  a  home  and  residence  as  he  did  In 
(act  build;  and,  however  bis  mind  may 
have  been  imbued  with  the  Idea  that  he 
was  proposing  a  borne  for  himself,  it  will 
not  be  held  to  be  a  homestead  nnless.  dla- 
soulated  from  his  own  purposes,  the  huuae 
and  lot  In  question  Alls  the  definition  of  a 
homestead  under  our  laws.  The  evidence 
of  his  intentlonis,  found  in  this  record, 
mnst  therefore  be  wholly  disregarded; 
and  the  Inquiry  must  proceed  with  refer- 
ence solely  to  the  kind  of  house  which  Is 
on  the  lot,  and  the  nature  of  its  urcapa- 
tlon  by  JoDCB,  It  being  admitted  tbat  as 
tolocatlon.  area,  and  value  the  bouse  and 
lot  is  within  the  exemption  secured  to 
Jones  against  the  claim  which  the  platn- 
tllfs  seek  to  enforce  upon  It.  The  house 
Is  In  the  business  portion  of  the  town  of 
Camp  Hill.  It  la  not  inclosed,  aa  resi- 
dences In  towns  of  this  class  nsaally  are. 
Its  dimensions  are  about  40  by  2(1  feet. 
It  Is  divided  by  partition  walls  Into  two 
rooms,  one  of  which  Is  In  a  corner  of  the 
building,  and  is  about  16  by  14  feet.  The 
other  and  larger  room  covers  the  remain- 
der of  the  building,  and  this  la  fitted  up 
with  counters,  etc.,  as  for  a  bualneas 
house.  Between  these  rooms  there  Is  a 
door  leading  from  one  to  the  other.  Elacli 
room  has  a  fire-place  served  by  a  stack 
chimney,  constituting  a  part  of  the  par- 
tition between  them.  Such  was  the  char- 
acter of  the  house, — essentially  an  ordi- 
nary business  hoose  wjth  the  usual  small- 
er room  at  the  back  of  it.  Now  as  to  the 
uses  to  which  itwas  pnt:  When  the  build- 
ing was  completed,  about  1887.  Jonea  car- 
ried on  tlie  business  of  a  retail  liquor  deal- 
er In  the  front  room,  and  had  an  Illustrat- 
ed sign  painted  on  the  ontsldS'  of  the 
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baHdlDgr,  proclaiming  hlR  buslnens.  To 
1890,  and  tbence  op  to  tbe  time  of  the  levy 
and  trial,  Jonra  rented  tbe  front  room, 
wltb  its  bar,  fixtures,  etc.,  to  oneLandram, 
who  continued  the  liquor  baalnesa  therein. 
In  1887,  Jones,  nbo  Is  an  nnmarrled  man, 
fitted  uptbe  back  room  as  abedroom.and 
has  contlnaed  to  occopy  It  as  snch  ever 
since.  This  room  was  not  let  to  1/8  a - 
dram  along  wltb  the  other,  bat,  since  be 
bas  been  Jones' tenant  of  tbe  main  room, 
be  bas,  by  permission  of  the  latter,  also 
slept  in  the  back  room.  Jones  does  not 
and  never  has  taken  bis  mealfi  In  this  bed- 
room or  In  the  house,  but  boarded  at  the 
house  of  one  Dawson  sltaatud  In  another 
part  of  the  town. 

On  these  facte  there  can  be  no  doubt 
that  the  primary  adaptation  of  the  bnild- 
\ng  is  to  tbe  porposes  of  buelness,  and 
that  its  principal  uses  are  and  have  al- 
ways been  the  usea  of  trade,  and  not 
those  of  domiciliary  occupation.  The 
authorities  are  by  no  means  uniform  asto 
what  will  or  will  not  be  considered  a 
homestead  when  tbe  Imlldlnff  claimed  as 
snch  Is  in  part  adapted  and  devoted  to 
hnslness  parsolts,  and  In  other  pbrt  used 
as  a  dwelling;  but  we  think  It  may  be  laid 
down  as  a  safe  and  coneervetlve  rule  on 
that  Bubjf«t  that  where  the  trade  adax>- 
tatloo  and  nse  of  a  bulldlne  Is  incidental 
orst^undaiT  only  to  its  habitation  as  a 
d  welliug,  where  the  chleS  nee  of  the  struct- 
ure is  that  of  a  home  for  the  owner,  and 
some  part  only,  not  essential  to  this  end, 
is  fitted  up  and  used  as  a  shop,  an  office, 
or  salesroom,  it  is  a  homestead.  But 
when  this  state  of  facts  is  reversed,  and 
the  residence  feature  la  ouly  auxiliary  to 
tbe  business  use,  where  only  a  relatively 
small  part  of  the  building  Is  devoted  to 
tbe  uses  of  a  habitat,  and  tbe  cbief  adap- 
tation and  use  are  those  of  baslness, 
tbe  building  Is  not  a  homestead,  even 
though  tbe  occupant  have  no  other  home, 
and  uses  this  for  all  the  purposes  of  liv- 
ing. Illustrations  will  readily  suggest 
themselves.  Forlnstance,  the  owner  uf  an 
hotel  erected  lor  and  adapted  to  tbe  pnr- 

Sosea  of  public  entertainment  would  not 
ave  homestead  ther^n,  though  be  re- 
sides there  with  his  family;  bnt  tbe  owner 
and  occupant  of  a  private  house  would 
not  be  deprived  of  the  exemption  throngh 
tbe  fact  that  be  rented  rooms  to  lodgers, 
and  entertained  them,  or  even  travelers, 
at  table,  for  a  consideration.  A  profes- 
sional man  would  not  lose  tbe  exemption 
by  reason  of  devoting  some  part  ol  bis 
dwelling  to  the  uses  of  his  profemlon; 
but  if  a  physician,  for  instance,  should 
makes  public  Infirmary  of  his  residence, 
and  continue  to  live  there  merely  as  an 
incident  to  the  conduct  of  the  hospital,  we 
apprehend  homestead  would  be  lost.  Ack- 
ley  V.  ChaniberlalD.  16  Cal.  181 ;  Lasell  r. 
Lasell,  8  Allen,  576;  Mercler  v.  Cbace.  11 
Allen,  194;  Goldman  t.  Clark,  1  Nev.  607; 
Harrlman  v.  lasurance  Co.,  49  Wis.  71, 
5N.  W.  Bep.  12;  Langhlin  v.  Wright,  63 
Cal.  118;  Pryor  v.  Stone,  7U  Amer.  Dec. 
341,  and  notes  348  at  seq.  Oulded  by  this 
rule,  our  vonclnslon  would  be  against  the 
defendant's  rlgbt  of  homestead,  even  if 
he  bad  used  the  honse  in  question  tor  all 
the  parposea  otrealdence.  A  ibrUort  mmt 


that  conclusion  be  reached  in  view  of  tbe 
fact  that  the  only  occupation  of  tbe  prem- 
ises by  the  defendant  eonsisted  in  the  fact 
that  he  with  another,  thereby  his  licensee, 
used  a  small  back  ruom  nt  this  store- 
house as  a  bedroom,  and  kept  his  person- 
al effects  there,  while  be  ate  at  another 
place,  situated  in  a  distant  part  nf  tbe 
town.  The  case  presented.  In  view  of  this 
fact,  is  the  usual  one  of  the  occupation  of 
tbe  back  room  of  a  store-hoase  for  sleep- 
ing purposes  only;  and  It  would  be  anom- 
alous to  a  degree  to  bold  that  to  bn  the 
residence,  the  home,  of  the  occupant, 
which  is  saved  to  him  by  our  homestead 
laws.  This  preclue  point  has  been  ruled 
by  the  supreme  court  of  Texas,  and  we 
cannot  do  better  than  close  this  opinion 
byquoting the langaage there  employed: 
"We  think  that  the  facts  In  tbe  present 
case  show  that  the  premises  in  contro- 
versy in  this  suit  did  not  constitute  the 
homestead  of  thn  appellee.  He  nued  the 
premises  for  business  purposes,  and  qlept 
In  one  of  the  rooms  of  the  bouse,  but  at 
the  same  time  took  his  meals  hsbttnally 
at  another  place.  A  man's  homestead 
must  be  his  place  of  residence;  tbe  place 
where  he  lives ;  the  place  where  he  usually 
sleeps  and  eats;  where  he  surrounds  him- 
self with  the  ordinary  insignia  of  home, 
and  where  he  may  enjoy  Its  immunities 
and  privacy.  We  do  not  think  that  tbe 
facts  in  this  case  show  that  the  appellee 
used  the  premisew  as  a  humestead  at  the 
tfmeof  the  sale  under  execution."  Phllleo 
V.  Smalley,  23  Tex.  498. 

The  circuit  court  erred  In  giving  the 
afilrmatlve  charge  for  the  defendant, 
and  its  Judgment  must  be  reversed.  Tbe 
cause  is  remanded. 

"  (94  Ala.  Bl> 

li'RRiBBRO  V.  State. 
(Supreme  Court  of  AlohanuL   Fab.  25, 1893.) 
iKTOZiaATiXG  LiQUOBS  — Rales  to  Mikobb— Is- 

DIOTMBHT— ISaTStJCTIOHB— EVIDBSCS. 

1.  UtiderCode.|4088,as  smeodedlvAotlSSl, 
(Acts  1890-91,  p.  Vm,}  which  makes  certain  bsIsb 
of  liauor  to  a  minor  unlawf  al,  an  indictment 
obarKing  defendant  wltb  sucb  sale  to  a  minor, 
"without  the  oonaent  of  the  parentor  person  bav- 
ins the  manaeement  or  control  of  such  minor, " 
etc,  is  good  on  demurrer. 

3.  Defendant  was  obarged  with  selling  liquor 
to  N.,  a  minor.  Tbere  was  evidence  that  defend- 
ant had  previously  done  business  with  N.  as 
manager  of  an  ice  company.  The  coart  instrnct- 
ed  the  jnry  "that  the  fact  of  N.*8  bavlag  done 
business  on  his  own  account,  or  for  tbe  ice  com- 
pany, is  not  BDfDcieat.  alone,  to  show  that  he 
was  81  years  old,  but  mi^  be  considered  along 
with  ^e  otber  testimony  as  a  circamstance  tend- 
ing to  show  whether  defendant  believed,  at  the 
time  of  the  sale,  that  be  was  of  age.  **  B&d,  tbe 
instruction  was  not  within  the  meaning  ijode. 
S  2754,  which  forbids  a  charge  on  the  eSect  of 
testimony. 

S,  In  a  proseoatton  for  selling  liquor  to  a 
minor,  tbe  burden  is  on-  defendant  to  show  the 
consent  of  the  parent  or  the  person  having  con- 
trol of  the  minor,  rather  than  on  the  prosecution 
to  show  tbe  want  of  snch  consent. 

4.  Whisky  is  a  sidrttuous  liquor,  within  tlie 
oonunon  knowledge  of  all  men,  snd  Juries  may  so 
find,  without  speciflo  proof. 

Appeal  from  city  court  of  Anniston;  B. 
F.  Oasbadt,  Jadge. 
Alexander  Fmberg  was  cooTietad  <tf 


Digitized  by 


.704  eOUTHEBN 


onlawtull;  selllDg  liquor  tu  a  minor,  and 
appeals.  Affirmed. 

Defendant  was  tried  and  convicted  at 
tlie  October  term,  1891,  of  the  AnnlstOD 
city  court,  under  the  following?  Indict- 
ment: "The  grand  Jury  of  said  county 
charge  that,  before  tbe  finding  of  tbls  lu- 
dlctmimt,  that  Alex.  Frelbetff,  aJiua  Alex- 
ander FrelberK,8old,  bartered,  exchanged^ 
or  gave  BpIriCunus,  vinous,  or  malt  llq- 
uors  to  a  minor,  Samuel  Nobt^l,  a/iosSam 
Noble,  without  the  consent  of  the  parent 
or  person  having  the  management  or  con- 
trol of  said  minor,  and  not  upon  the  pre* 
Bcrlption  of  a  physician,  against  the  peace 
and  dignity  of  the  state  of  Alabama." 
There  was  demurrer  to  this  Indictment, 
on  the  ground  that  It  failed  to  charge 
that  the  alleged  sale  of  liquur  to  the  al- 
leged minor  was  without  the  consent  of  a 
guardian.  This  demurrer  was  overruled, 
and  the  defendant  excepted  thereto.  The 
state  only  examined  one  wltueas,  one 
Ram  Noble,  who  stated  that  be  bought 
some  whisky,  In  the  city  of  Annlston, 
from  the  defendant,  12  months  before  the 
finding  of  the  Indictment,  and  since  the 
amendment  of  the  statute  went  into  ef- 
fect; that  he  was  between  17  and  18  years 
of  age;  that  be  was  superintendent  and 
general  manager  of  the  Annlston  Ice  Com- 
pany, a  corporation  doing  business  In  An- 
nlston; that  he  had  done  business  with 
the  defendant  as  said  superintendent,  and 
had  made  contracts  with  the  defendant, 
and  with  the  Arm  of  which  the  defendant 
was  a  member,  and  had  never  told  the  de- 
fendant his  age.  The  defendant,  as  a 
witness  In  bis  own  behalf,  testified  that 
he  did  not.  remember  whether  be  ever  sold 
said  Sam  Noble  anyliqnor;  that  be  had 
known  said  Noble  for  only  a  few  months, 
and  had  done  business  with  him  as  soper- 
lutendeut  and  general  manager  of  the  An- 
nlston Ice  Company ;  that,  from  his  posi- 
tion and  his  general  appearance,  the  de- 
fendant took  said  Noble  to  be  over  21 
years  of  age,  and  that  he  honestly  be- 
lieved said  Noble  was  21  years  uld.  The 
defendant  separately  excepted  .3  the  por- 
tion of  oral  charge  ^ven  by  the  court,  and 
to  the  refusal  of  the  court  tu  give  the  two 
charges  requested  by  him,  wblcb  saltl 
charges  are  stated  In  the  opinion. 

MoLeoti  A  Tunstallf  tor  appellant.  Wm, 
L.  Martin^  Atty.  Qen.,  and  J.  B,  Ktag, 
tor  the  State. 

Cloptow,  J.  The  ground  of  demurrer 
to  the  indlctknent  Is  evidently  founded  on 
the  phraseology  of  sectlon4038  of  theCode, 
without  observance  of,  or  reference  to,  Its 
amendment  by  the  act  of  February  18, 
1891.  By  the  amendatory  act,  the  words 
**or  guardian"  are  omitted,  leaving  the 
statute,  as  amended,  to  read,  ''without 
the  consent  of  the  parent  or  person  hav- 
ing the  management  or  control  of  such 
minor. "  Acts  1890-91.  p.  1209.  The  Indict- 
ment negatives  the  consent  In  the  lan- 
guage of  the  amending  act.  But  without 
the  negativing  clause  the  Indictment 
would  have  been  sufficient.  The  form 
(dan  Indictment  for  selling  or  giving  llq- 
Dor  to  a  minor,  as  laid  down  la  the  Code, 
eontalns  no  such  n^atlve  averment;  and 
•n  Sndletment  conlormlng  to  that  form 
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has  been  held  to  be  sofflrffnt.  Splgener 
V.  State,  62  Ala.  883;  Tatum  v.  State,  63 
Ala.  147.  In  the  general  charge  the  court 
Instructed  the  Jnry,  ex  niero  motu,  "that 
the  fact  of  the  witness  Noble  having  been 
doing  business  on  his  own  account,  or  for 
the  Annlston  Ice  Company,  is  not  snffi- 
cient,  alone,  to  show  that  he  was  21  years 
old,  but  may  be  considered  along  with 
the  other  testimony  as  a  circnmstance 
tending  to  show  whether  defendant  be- 
lieved, at  the  time  of  the  sale,  that  wit- 
ness was  21  years  old."  The  charge, 
when  considered  as  an  entirety,  and  con- 
strued in  reference  to  the  testimony.  Is 
not  a  charge  upon  the  effect  of  the  evi- 
dence, in  the  meaning  of  section  2764  of  the 
Code.  The  facts  that  Noble,  the  person 
to  whom  the  liquor  was  sold,  was  super- 
intendent and  general  manager  of  the  Ice 
company,  and  had  often,  as  such,  made 
contracts  with  the  defendant,  were  admis- 
sible, not  for  the  purpose  of  showing  that 
he  was  an  adult,  bat  to  enable  the  Jnry  to 
determine  whether  he  honestly  believed 
that  Noble  was  21  yean*  old,  which  If 
true,  though  mistaken,  would  render  the 
act  of  selling  excusable.  The  chai^ 
merely  limits  the  operation  of  the  evU 
dence  to  the  purpose  for  which  it  was  ad- 
missible. Neither  Is  there  error  In  refusing 
to  charge  the  Jury  "that  it  Is  Ineombent 
on  the  itate  to  prove  that  the  llqnor  was 
sold  to  the  minor,  Sam  Noble.  It  they  find 
it  was  so  sold  without  the  consent  ot  the 
parent  or  person  having  the  management 
or  control  ot  said  Sam  Noble,  before  they 
can  find  the  defendant  guilty."  The  bur- 
deq  is  on  the  defendant  to  prove  the  con- 
sent, and  not  on  the  prosecution  to  prove 
the  want  of  it.  Farrall  v.  State,  32  Ala. 
667;  Atkins  v.  State,60  Ala.  45.  Neither  Is 
there  error  in  the  refusal  to  charts  the 
Jnry  that  they  are  not  to  Infer  that 
whisky  Is  a  spirituous,  vinous,  or  malt 
liquur,  unless  It  be  proved  by  the  evidence. 
That  whisky  is  a  spirituous  liquor  Is 
within  the  common  knowledge  ot  all  men. 
The  courts  will  take  Judicial  notice  ot 
what  everybody  else  Is  presumed  to 
know,  and  Juries  are  permitted  to  find 
such  fact,  without  specific  proof  being  ad- 
duced in  its  support.  Wall  v.  State.  78 
Ala.  417;  Adler  v.  State.  66  Ala.  18. 
Affirmed. 


(H  All.  Ml) 

^iDOSPOBT  Land  &  ivp.  Oo.  v.  Avbioaii 
VnatrPvaov  Steel  Cab  Oo.  or  Au- 

BAUA. 

{8i^nm«  Court  of  Alabama.  Fob.  25,  1892.) 
TXNDOR'S  LIKIf— EimBCEUEBT. 
Plaintiff  filed  a  bill  to  enforce  ■  vendor*! 
lien  for  land  conveyed  by  him  by  absolnte  deed 
fis  part  consideration  for  an  aneeaient  1v  the 
vendee,  which  was  never  fulfillea.  The  remain- 
ing puri.  of  the  conalderation  was  never  paid 
No  separate  value  was  fixed  upon  the  land  bytbr 
parties,  and  there  was  no  deUa  from  which  ita 
relative  value  conid  be  roeciflcally  ascerUined. 
Beld,  that  the  bill  woela  not  lie;  the  ditteient 
ooDsideratlona  being  so  blended  HaA  Mbsj  oonld 
not  be  separated. 

Appeal  from  chuncery  court,  Jackson 
county;  Thomas  Cobbs.  Chancellor. 

Action  by  Bridgeport  I«and  &  Improvs- 
maat  Company  against  the  Amerieaa 
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Flre-Froof  Steel  Car  CompRny  of  Ala- 
bnma.  Judgment  (or  defendant.  Plain- 
tiff appeals.  Affirmed. 

The  bill  in  thla  case  was  filed  by  the  ap- 
pellant against  the  appellee,  and  Boasbt 
to  enforce  a  vendor's  lien.  Tbe  facts  are 
snfBclently  stated  In  tbe  opinion.  Tbe 
defendant  demurred  to  tbe  bill  on  thn 
grounds  that  It  does  not  show  that  at 
the  time  of  tbe  filing  there  was  any  nn- 
paid  purchase  money  due  from  the  defend- 
ant to  the  cnmplalnant;  that  the  bill 
shows  only  a  claim  at^ainst  defendant  fur 
UQllqaidated  damages;  that  tbe  bill  falls 
to  allege  that  there  was  any  fixed  snm  of 
money  njrreed  upon  between  the  com- 
plainant and  tbe  defendant  as  purcliase 
muney  for  the  land  described  In  the  bill; 
that  the  complainant  has  a  complete 
and  adequate  remedy  at  law;  and  that 
the  bill  Is  without  equity.  Upon  the  sub- 
mission of  tbe  cause  on  the  demurrers, 
the  chancellor  eastalued  the  demurrers. 
This  appeal  Is  prosecuted  by  the  com- 
plainant, and  the  chancellor's  decree  Is 
assigned  as  error. 

J.  E.  Browa,  for  appellant.  Cummiog 
A  Hlbbard,  for  appellee. 

CoLBUAN,  J.  The  bill  was  filed  to  en- 
force a  vendor's  lien  upon  60  acres  of  land 
sold  by  appellant  to  the  appelien.  The 
coart  sustained  a  demurrer  to  the  bill, 
and  from  this  decree  tbe  appeal  is  prose- 
cuted. Complainant  conveyed  the  land 
tu  defendant  by  absolute  deed  of  convey- 
ance, with  covenants  of  warranty.  In 
such  cases  the  vendor's  lien  Is  a  mere 
creature  of  equity,  not  founded  on  con- 
tract, as  Is  understood  when  the  legal 
title  Is  reserved  by  the  vendor  as  a  Sfw 
carify  for  the  purchase  muney.  Tbe  real 
foundation  for  a  mere  equitable  lien  of  a 
Tendor  for  the  purchase  money  of  lands  is 
that  It  Is  against  good  conscience  for  one 
man  to  get  and  keep  the  lands  of  another 
man  without  payment  of  the  agreed  con-, 
Bidcration.  The  only  consideratlun  ex- 
pressed In  tbe  deed  of  conveyance,  and 
upon  which  It  was  made,  when  the  deed 
alone  is  considered,  is  the  "erecting  and 
operating  of  a  car  factory,  within  12 
months  from  date,  by  the  American  Fire- 
proof Steel  Car  Company,  of  Alabama."* 
The  bill  avers  that  the  car  factory  was 
never  completed  or  operated,  and  the  con- 
sideration is  averred  to  be  of  the  value  of 
9100,000.  Has  a  vendor  nn  equitable  lien 
upon  land  for  the  enforcement  of  such  a 
claim,  and  is  a  court  of  equity  of  compe- 
tent jurisdiction  to  enforce  it?  In 
Thomasson  v.  Cooper,  57  Ala.  563,  664,  the 
court  uses  this  language:  "To  maintain 
a  bill  to  enforce  a  vendor's  lien  there  must 
be  a  debt  due  to  the  complnlnant,  con- 
tracted In  the  purchase  of  the  land,  still 
unpaid,  and  which  the  purchaser,  either 
at  the  time,  or  at  borae  prior  date,  was 
liable  to  pay  as  a  primary  debtor,  with- 
out condition."  Tbe  rule  has  long  pre- 
vailed in  this  state,  and  has  been  uni. 
tormly  held,  that  a  vendor's  Hen  attaches 
to  the  loud  when  it  Is  conveyed  In  con- 
sideration of  the  transfer  and  delivery  to 
tbe  vendor  of  chattels,  choses  In  action, 
and  the  like,  which  are  capable  ol  reduc* 
tlon  to  a  money  value,  toseeure  the  trans- 
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fer  and  delivery  or  payment.  In  accord- 
ance with  the  terms  of  the  contract. 
Coal  Co.  V.  Long,  01  Ala.  542,8  E^outh.  Rep. 
765:  Noel  v.  Clay.  48  Ala.  252;  Smith  v. 
Vaughan,  78  Ala.  SOI ;  Burns  v.  Taylor,  23 
Ala.  255.  The  authorities  are  not  nniforni 
upon  the  question  as  to  whether  tbe 
equitable  lien  exists  as  a  security  for 
unliquidated^  and  uncertain  damages.  4 
Wait,  Act.  &  Def.  p.  322.  In  Jones  on 
Liens  (volume  2,  §  1071)  the  rule  Is  stated, 
"  that  when  the  sale  Is  not  made  for  a  sum 
of  money,  but  in  consideration  of  a  cov- 
enant ur  agreement  to  do  certain  things, 
the  covenant  or  agreement  Is  then  Itself 
the  consideration,  and  In  obtaining  the 
covenant  or  agreement  the  vendor  has 
been  paid  all  he  con  traded  for."  "Thus 
a  covenant  or  agreement  to  erect  build- 
ings on  the  land  creates  no  lien  on  It  for 
the  performance  of  the  covenant  or  agree- 
ment." The  text  cites  the  case  of  Mc- 
Donald T.  Land  Co.,  78  Ala.  382.  In  the 
same  section  (section  1071)  the  remedy 
given  In  snch  a  case  la:  "If  the  vendor  has 
conveyed  the  land,  bis  remedy  Is  an  ac- 
tion for  damages  for  breach  of  tbe  cov- 
enants; but  If  be  has  not  conveyed  the 
land,  he  may  refuse  to  execute  a  convev- 
ance."  In  Williams  v.  Crow,  84  Mo.  298, 
the  tacts  were  that  William  Bally,  Sr., 
sold  and  conveyed  by  deed  of  warranty 
to  Ann  W.  Crow,  a  tract  of  land  for 
91,000,  which  sum  was  paid.  When  the 
deed  was  executed,  the  lands  were  under 
a  lease  of  10  years  to  William  Bally,  Jr. 
At  the  time  of  the  execution  of  tbe  deed 
of  conveyance,  and  as  a  part  of  said  deed, 
George  B.  Crow  and  Ann  W.  Crow,  his 
wife,  consented  and  agreed  "to  hold  and 
keep  said  William  Bally,  Sr.,  grantor  In 
said  deed,  harmless  on  account  of  the  exe- 
cution of  said  deed,  and  on  account  of  any 
claim  for  damages,  or  otherwist;,  of  said 
William  Baily,  Jr.,  against  said  William 
Bally,  Sr.,  on  account  of  a  breach  of  said 
contract,  •  •  •  and  will  pay  any  Judg- 
ment and  cost  recovered  thereon  against 
said  William  Bally.  Sr.,"  etc.  William 
Bally,  Jr..  sued  William  Bally,  Sr.,  on  the 
lease,  and,  including  cost,  etc.,  recovered 
a  Judgment  for  damages,  which,  with  the 
cost  and  expenses,  aggregated  $697.3ft. 
The  Judgment  was  paid  by  William  Baily. 
Sr..  and  he  filed  a  bill  In  equity  to  enforce 
a  vendor's  lien  for  this  amount  upon  the 
land  sold  to  Ann  W.  Crow,  the  grantee. 
It  wan  held  that  the  complainant  was 
entitled  to  relief;  that  the  agreement  to 
save  Bally.  Sr.,  harmless  constituted  as 
much  apart  of  the  purchase  money  as  If 
the  land  had  been  Incumbered  by  a 
mortgage  debt  which  Crow  assumed  to 
pay  as  a  part  of  the  purchase  money.  In 
the  case  of  Railroad  Co.  v.  Lewton. 
reported  In  20  Ohio  SC.  401.  the  contract 
fur  the  right  of  way  orovided  as  follows: 
"Fora.nd  In  consideration  of  the  right  of 
way,  and  tbe  right  to  enter  upon  and 
construct  said  railroad,  the  said  railroad 
company  agree  to  pay  the  said  Lewtou 
fifteen  hundred  dollars;  •  •  •  and  also 
to  make  a  road  crossing  and  two  cattle- 
guards  at  or  ce.ar  station  600;  *  *  • 
and  also  to  make  a  culvert  or  bridge 
crossing  at  a  branch  at  station  615  large 
raongh  for  a  wagon  track."  The  facts 
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Rbow  that  the  fcrantnr.IiewtoD.recorered 
a  Indgment  for  f 500,  as  damages  for  the 
failure  ofeaid  company  to  constract  Its 
road  lo  the  manner  provided  Id  the  con- 
tract. The  court  held  (t)  that  a  vendor's 
Hen  would  attach  sgaloaC  an  eaaement  as 
well  as  any  other  Interest  In  land;  (2) 
that  the  judgment  for  damages  fur  not 
constructing  the  road  In  the  manner  pro- 
Tided  for  In  the  contract  Is  as  much  the 
price  of  the  Interest  sold  to  the  railroad 
company  as  was  the  91.500  agreed  to  be 
paid  In  money.  The  only  difference  Is 
that  the  amonnt  of  cash  was  ascertained 
and  agreed  upon  by  the  parties,  while  the 
amount  of  the  damages  was  not  ascer- 
tained till  Judgment.  Both  sums  arose  In 
contract,  and  constituted  the  compensa- 
tion the  vendee  was  to  retorn  to  the  ven- 
dor for  the  interest  purchased."  The 
principle  here  stated  was  reaffirmed  In  a 
later  case.  Elliott  r.  Plattor.  4»  Ohio  St. 
209. 1  N.  E.  Rep.  m.  In  2  Warr.  Vend, 
p.  706,  c.  27.  §  14,  the  reason  and  the  rule 
Is  stated  as  foIlowR:  "Inasmuch  ns  the 
vendor's  lien  la  based  upon  the  theory 
that  it  woald  he  unconscionable  that  the 
vendee  should  hold  the  land,  and  not  pay 
for  It,  and  as  equity  regards  the  sab- 
stance  rather  than  the  form  of  contracts. 
It  la  Immaterial,  on  principle,  what  shape 
the  refusal  or  neglect  may  take.  Unless 
the  vendor  has  evinced  an  Intention,  by 
the  acceptance  of  other  security, to  release 
the  vendee.lt  must  be  presumed  that  he 
holds  the  land  In  trust  to  pay  what  he 
bad  agreed  as  the  purchase  price;  and  In 
the  case  uf  conditions  annexed  to  a  grant, 
and  assumed  by  the  vendee.  If  the  per- 
formnnce  ol  the  condition  constituted  au 
Inducement  to  the  sale,  it  is  as  much  a 
part  of  the  corapeusation  to  be  paid  as  11 
the  promise  had  been  co  pay  the  vendor, 
as  part  of  the  purchase  money,  a  sum 
equal  In  amount  tothedamagefi  sustained 
by  their  breach;  and  the  equitable  lien 
will.  It  is  held,  attach  to  the  land  sold,  as 
well  for  MUch  damages  as  tor  the  purchase 
nioney."  In  tbo  case  of  Hooper  v.  Rail- 
road Co.,  69  Ala.  529,  the  railroad  com- 
pany stipulated  In  writing  to  pay  the 
complainant  a  stated  amount  In  cash, 
'*and  to  dU.  level,  or  grade  every  street 
whfcb  leads  to  or  amund  block  A,  where 
George  D.  Hooper  resides,  which  Is  cut 
by  said  railroad,"  etc.  It  was  held  that 
the  complainant  could  enforce  a  Hen  for 
the  diminished  value  of  the  lots  because  of 
the  obstruction  or  interruption  of  access 
to  them,  holding  in  the  opinion  that  the 
agreement  to  do  this  w  rk  was  as  much 
of  the  compensation  to  be  paid  tor  the 
right  ot  way  as  the  cash  to  be  paid.  In 
the  case  at  bar.  It  the  plaintiffs  had  ob- 
tained a  Judgment  in  a  court  of  law 
against  the  respondents  for  a  breach  ot 
contract  for  tailing  to  perform  the  cove- 
nants agreed  to  as  the  consideration  lor 
the  conveyance  of  the  land,  and  there 
were  no  other  dlffleultles  In  the  woj',  we 
bold  that  a  vendor's  llenconld  be  enforced 
against  the  land  to  secure  the  payment  ot 
thejudgment.  We  are  of  opinion  that  a 
bill  for  a  specific  periorroance  would  nut 
He,  under  the  facts,  as  they  appear  In  the 
present  case.  The  consideration  expressed 
Is  the  "erecting  and  operating  of  a  car 
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factory,"  etc.  To  carry  out  this  agree- 
ment requires  the  exercise  of  labor  and 
special  skill,  Judgment,  and  dlscretlun; 
and  the  averments  ot  the  bill  show  that 
defendant  "Is  unable,  from  the  lack  of 
means,  to  perform  said  agreement. "  A 
court  of  eqolty  Is  powerless  to  enforce  a 
specific  perinrmance  of  an  agreement 
which  the  party  ia  unable  to  perform, 
and,  furthermore,  a  court  ot  chancery  will 
not  undertake  to  enforce  a  specific  per- 
formance "  when  it  Involves  the  exerclst^  of 
special  skill.  Judgment,  and  discretion.* 
Iron  Age  Pub.  Go.  v.  Wmtem  Dnlon  Td. 
Co.,  83  Ala.  498,  S  South.  Rep.  449,  and 
authorities  cited;  Clark's  Case,  12  Araer. 
Dec.  214;  Marble  Co.  v.  Ripl<?y.  10  Wall. 
358. 

It  Is  unnecessary  to  further  consider  this 
rlew  of  the  case.  There  is  one  feature  pre- 
sented by  the  averment  of  the  bill  in  Ita 
present  condltiun  whlcb  aeeras  fatal  to 
plalnttir'a  right  to  relief.  We  have  con- 
sidered the  agreement  of  the  parties  only 
as  it  appears  from  the  deed  of  convey- 
ance. Exhibit  A  to  the  bill,  and  which  Is 
made  a  part  of  it,  evidences  a  contract 
between  the  parties,  executed  at  the  same 
time  as  the  deed  of  conveyance.  This  eon- 
tract  must  be  constroea  together  with 
the  deed  of  conveyance.  Robblna  t. 
Webb.  6S  Ala.  898;  Walker  v.  Struve.  70 
Ala.  172.  When  the  two  Instruments  are 
construed  together  as  parts  ot  the  same 
agreement,  it  become  evident  that  the 
"erecting  and  operating  of  a  car  fac- 
tory" did  not  constitute  the  sole  consid- 
eration for  the  60  acres  of  land  described 
in  the  cunveyanee.  In  addition  to  the 
land,  the  complainant  agreed  to  pay  to 
the  defendant  ;|40,000  in  cash,  and  also 
to  turn  over  to  the  defendant  $300,000 
of  Bridgeport  Land  &  Improvement  Com- 
pany stock.  It  was  In  consideration  ot 
the  cash,  the  company's  stork,  and  the 
50  acres  of  land  that  the  defendant  agreed 
to  erect  and  operate  a  car  company.  No 
separate  vulue  was  fixed  upon  the  land 
by  the  parties,  and  there  is  no  data  from 
which  Its  relative  value  could  be  defi- 
nitely and  specifically  ascertained.  When, 
by  the  contract,  the  vendor  and  vendee 
do  not  distinguish  the  considerations, 
when  they  are  blended  iind  combined,  and 
it  Is  Impossible  to  separate  them,  the 
presumption  roust  be  that  the  vendor  did 
not  look  to  the  lunda  for  payment,  but  re- 
lied upon  the  personal  responsibility  of 
the  vendee.  Strlngtellow  v.  Ivie,  78  Ala. 
209;  Betts  v.  Sykes,  82  Ala.  880.  2  South. 
Rep.  648.  The  Judgment  most  be  affirmed. 


(44  La.  Ann.  my 

Kt.OTs  et  al.  V.  MACRRAnv  et  aU  (No.lO,- 
910.) 

(Supreme  Court  of  Ixmfetana.  Feb.  8, 189S. 
4JrL».  Ann.) 

VbSDOR  AHD  VSTIDBa  — AORBSnKT  TO  Canobi. 
OOTSTAIIDINa  MORTOAOB— EbOHT  TO  TraKSFER. 

1.  The  purchaser  can  compel  the  vendor  to 
comply  wltb  bis  obligation  ezpresfled  In  the  act 
of  sale  to  cancel  the  mortKage  appearing  of  rao> 
ord  against  the  property  be  sells. 

S.  The  purchaser  choosing  to  allow  the  mort- 
gage to  remain  and  the  promise  to  cancel  to  con- 
tinue uncompUed  with,  Ills  creditor,  who  has  a 
mortgage  on  the  property,  and  has  caowd  it  te 
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bo  seised,  can  recover  judgment  to  clear  the  title 
of  iscumbrance,  and  to  enforce  the  cancellation, 
■as  required      the  terms  ot  tbe  sale. 

5.  Tbe  proceeding  Is  proper,  and  arises  ex 
nBeeBaitate  rel*  In  the  absmce  at  any  law  to  the 
contrary. 

4.  The  agreement  nbioh  plaintifla  seek  to 
hare  carried  into  effect  Kives  rise  to  a  real  right 
wblch  can  be  conferred  07  the  creditor. 

6.  It  Is  not  an  obligation  Btrictly  personal, 
-vrbich  none  bnt  the  obligee  can  Mforce,  bat  a 
right  of  property  which  can  be  ezeroiaed  by 
those  who  have  a  right  of  mortgage  on  the  ^rop- 
«rty. 

(SyUtaiua  by  Ihs  Court.) 

Appeal  from  civil  dltitrtct  coart,  pariah 
•otOrleanfi;  Thohab  G.  W.  Ellib,  Judge. 

CbarleH  Macready  and  others  obtained  a 
judgment  agnlnHt  William  S.  Benedict. 
Bernard  Klotz,  and  Lee  Clark,  and  to  en- 
lorce  the  name  the  sherlO  aelzed  certain 
land.  Bernard  KlotB&Co.,acorporatlon, 
aned  out  bijunctlon  raatralDlne  the  sale  ot 
the  machinery  and  cootenta  of  a  factory 

E laced  on  the  land.  From  the  indgnient 
enedlct  and  Klotz  appeal.  Affirmed. 
H.  C.  Cages  Lfiwis  Oaloa,aad  W.  A'.  Ben- 
edict, for  Benedict,  appellant.  Tboa.  J. 
^mmes,  for  sauceeftluD  of  Maivaret.  ap- 
pellee. Bajrne  <ft  Dene/iret  tor  Lee  Clark, 
appellee. 

Bbeaux,  J.  The  defendant  haring  ob- 
tained a  JndjEmentaKalnst  tbe  plaintiff  for 
the  sum  of  $31,841.65,  with  Interest,  sub- 
ject to  a  rewittUaroi  96:M.42,  and  thesber- 
irr,  in  enforcing  It,  havinfir  seized  certain 
parcels  of  land,  with  the  buildings  and  Im- 

?rorement8  thereon,  Bernard  Kloti  & 
o.,  a  corporation,  limited,  saed  oat  an 
Injanctloo  restralnlni;  that  officer  and  the 
defendants  from  proceeding  further  to  dis- 
pose of  the  machinery  and  contents  of  a 
factory,  placed  tbereon,  by  them  while 
lessees.  The  Injunction  was  maintained, 
except  as  to  machinery  and  certain  Imple- 
ments stated  In  the  judgment,  which  were 
not  placed  on  the  said  land  by  the  lessees. 
Tbe  evidence  maintains  the  correctness  of 
that  Judgment.   It  will  be  affirmed. 

The  defendants.  In  the  proceedings  be- 
fore us,  sued  William  S.  Benedict,  Bernard 
Klotz,  and  Lee  Clark,  and  aver  that  their 
Judgment  has  been  duly  recorded.  That 
In  an  act  of  sale  dated  tbe  9th  of  January. 
18S9.  the  price  at  which  the  property  wan 
sold  to  Bernard  Klotz  by  W.  S.  Benedict 
was  f 50,000,  of  which  910,000  was  paid  in 
cash,  and  tbe  remainder  was  to  be  paid  In 
notes  of  91.000  each.  Nine  of  these  notes 
have  been  paid.  The  mortgage  aecurlng 
them  has  not  been  canceled.  They  further 
aver  that  tbere  was  a  note  of  910.000,  se- 
cured by  mortgage  on  the  property  at  tbe 
time  of  tbe  sale,  which  the  vendor  to  Klots 
promised  to  have  canceled.  It  was  his  fn- 
debtednesB.  and  an  incumbrance  on  the 
property,  which  he  promised  to  cancel. 
This  note  was  held  by  Lee  Clark,  one  of 
tbe  defendants.  The  plaintiffs,  la  their 
aolt,  claim  the  right  to  have  the  amount 
of  the  vendor's  mortgage  ascertained  and 
fixed,  and  to  compel  the  defendant  Bene- 
dict to  extinguish  the  note  tor  910.000,  and 
cancel  the  mortgage  on  the  property  un- 
der seimre.  The  defendants  have  Hied  sep- 
arate answers.  Prior  to  answering,  one 
of  tbe  defendants  (Benedict)  filed  the  plea 


of  no  cause  of  action.  In  his  answer  hs 
avers  that  the  claim  tor  910,000  Is  valid, 
and  that  a  tender  of  the  amount  due  was 
made.  It  w*as  not  accepted.  Tbe  excep- 
tion and  merits  were  tried  together-. 
Klots,  thevendee, denies  therigbtclaimed : 
and  Lee  Clark,  In  bis  answer,  alleges  that 
be  Is  tbe  bolder  of  the  note  for  910,000,  se- 
cured by  privilege  and  mortgage,  and 
prays  to  be  paid  by  preference  over  all 
others.  Judgment  was  rendered  In  favor 
of  plaintiffs,  overruling  tbe  exception,  and 
decreeing  the  mortgage  In  favor  of  W.  S. 
Benedict,  resulting  from  tbe  act  of  sale  by 
him  to  Bernard  Klotz,  dated  January  U, 
1R89,  be  reduced  to  the  extent  of  $9,000,  be- 
ing tbe  nine  notes  paid  ot  91.000  each.  He 
was  also  condemned  to  pay  to  Lee  Clark 
the  amount  of  tbe  two  notes  and  Interest, 
and  othercbarges  secured  byprlvilege  and 
mortgage  on  the  property  as  before  men- 
tioned. The  deleudanta  Benedict  and 
KInts  appeal. 

The  facts  needful  to  the  decision  of  the 
case  are  sufficiently  set  forth  by  the  state- 
ment that  the  amonnts  are  due  and  se- 
cured as  alleged,  and  that  It  is  declared 
In  tbe  act  of  sale  of  January  9. 1SS9,  that 
Benedict,  the  vendor  to  Klotz,  "promised 
to  cancel  the  mortgage  for  910.000  resting 
on  the  property  be  sold.  **  It  is  not  alleged 
In  tbe  pleadings,  nor  was  It  contended  in 
argument,  that  there  were  any  equities 
between  Klotz  and  Benedict.  Having  sold 
tbe  property,  and  promised  to  ckncel  ex- 
letinft  Incumbrances,  there  can  be  nn  ques- 
tion as  to  the  right  of  the  purchaser  to  re- 
quire cnmpUance.  The  agreement  made 
was  certain,  fair,  and  just.  It  cannot  be 
renounced  by  Kloti  to  tbe  detriment  of 
the  Interest  ot  his  creditors,  whose  claims 
are  seen  red  by  mortgage  on  the  property. 
Having  a  right  which  be  does  not  choose 
to  enforce,  the  qaestion  arises  as  to 
whether  his  creditor,  whose  claim  is  se- 
cured by  mortgage,  can  compel  compli- 
ance. The  dvll  Code  does  not.  In  express 
terms,  authorize  creditors  to  exercise  all 
tbe  rights  and  actions  of  their  debtors. 
This  court  has  not  heretofore  decided  that 
only  Biich  rights  and  actions  ot  creditors 
may  be  exercised  as  are  expressed.  In  Mor* 
rls  V.  Cain,  35La.  Ann.75»,the  proceedings 
were  tn  th«  nature  of  a  bill  of  Interpleader 
In  cbancery  practice,  not  provided  In  pur 
Code  of  Practice;  "but  under  article  31, 
Bev.  Civil  Code,  and  on  general  principles, 
this  court  has  often  held  that  the  Code  of 
Practicedoes  not  exclude  ail  other  remedies 
than  those  therein  provided  for,  and  that 
the  courts  will  afford  other  appropriate 
remedies  where  not  prohibited:  and  they 
bave  repeatedly  enforced  remedies  Identical 
with  the  one  here  Invoked. "  It  not  main- 
tainable on  equitable  grounds,  "there  la  a 
principle  of  the  civil  law  obtainable  In 
Ijuuiiiana,  by  tbe  aid  of  which  there  can 
be  no  doubt  ot  Its  being  maintainable." 
New  Orleans  v.  Qalnes'  Adm'r,  181  U.  S. 
^8,  9  Sap.  Ot.  Rep.  745;  Fortier  v.  Slldell. 
7  Bob.  (La.)  899.  There  are  rights,  saya 
the  Code,  which  the  creditor  cannot  exer- 
cise even  should  the  debtor  refuse  to  avail 
himself  of  tbeni.  Article  1901.  Tbe  except- 
ed rtghtsdonot  Include  such  aright  as  the 
one  Involved  In  this  suit,  forlt  Is  notslmllar. 
The  BevlMd  Civil  Code  ezpressiy  regervea 
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to  a  creditor  the  right  of  Intervention  In 
all  Bulta  whicli  may  arise  between  usufruct- 
uary  and  the  owner.  Article  623.  He 
may  cause  to  be  annulled  any  renuncia- 
tion made  by  bis  debtor  of  the  usurruct  to 
bis  pr^ndtce.  Article  624.  He  may  accept 
an  Inheritance  the  debtor  refuses  or  nefc- 
lectB  to  accept.  Articloa  1021, 1990.  Rev.  CI  vil 
Code.  Deeptte  the  debtor,  he  may  plead 
prescription  his  dfbtor  dcr^ltnes  to  plead 
or  may  choose  to  waive;  the  property  ot 
the  debtor  beintf  the  common  pledge  nf 
hie  creditors;  the  obligation  being  at- 
tached  to  immovable  property.  Privity 
being  the  "mutual  or  succeBaive  relation- 
ship to  the  same  rights  of  property,"  it  Is 
conaietent  with  the  articles  referred  to  to 
Include  among  the  rights  «f  creditors  that 
compelling  the  vendor  of  property  to  his 
debtor  to  cancel  a  mortgage  on  property 
raortgafced  to  secure  hla  claim,  nnd  which 
the  vendor  promised  and  obligated  him- 
self to  cancel,  Instead  of  classing  It  ne  a 
strictly  personal  obligation  which  the 
creditors  cannot  exercise;  such  as  requir- 
ing the  separation  of  property  between 
husband  and  wife,  or  compelling  him  to 
accept  a  donation  inter  viroa,  etc.  Kev. 
Civil  Code.  art.  19111. 

It  is  not  alleged  nor  Is  It  claimed  by  de- 
fendants Benedict  and  Klots  that  specific 
performance  Is  an  issue  Involved  in  this 
case.  The  defense  Is  a  denial  of  any  right 
of  the  debtor  against  Benedict  which  the 
creditor  can  have  enforced;  In  other 
words,  they  contend  that  a  creditor  can- 
not exercise  the  rights  uf  his  debtor  when 
the  latter,  to  the  detriment  of  the  former's 
interest,  falls  to  exercise  them.  That  be- 
ing the  defense,  to  that  extent  we  decide 
the  issue,  and  hold  that  it  is  not  a  strictly 
personal  obligation,  but  one  the  creditor 
can  exercise. 

A  question  of  tender  of  an  amount  to 
take  up  the  910,000  note  secured  by  the 
mortgage  the  vendor  promised  to  cancel 
conies  up  as  one  ot  the  issues.  The  tender 
was  made  In  the  name  of  a  third  person, 
not  shown  to  have  had  any  interest.  The 
tender  was  made  to  the  attorney  of  Lee 
Clark.  A  quef>tlon  arose  between  the  at- 
torney and  the  party  making  the  tender 
about  dlstingulshingthe  payment  from  a 
sale  or  transfer.  The  attorney  was  with- 
out authority  to  transfer  the  note  and 
merely  change  the  creditor.  It  was  a 
matter  of  payment  vel  dod.  Payment 
conslHts  in  the  discharge  of  an  obligation. 
The  attorney  of  the  holder  could,  before 
accepting  the  amount.  Insist  upon  pay- 
ment. Judgment  affirmed,  at  appellants' 
costs. 


(44  La.  Add.  178) 

New  OnLEANS,  Ft.  J.  &  G.  T.  R.  Co.  v. 
RABArtSE.    (No.  10,915.) 

{Supreme  Court  of  Louisiana.  Feb.  8,  1893. 
44  La.  Ann.) 

Rbhoval  of  Causbs  —  Local  Pkuddiob— RieHra 
OF  Alibsb  — Co.SDiTioSB  01  BOND  — Vbbdict— 

ExPttOPRIATION. 

1.  Act  Cong.  Aag.  IS,  1888,  authorizing  the 
removal  of  causes  to  the  circuit  court  of  the  Unit- 
ed States  on  the  ground  ot  local  prejudice,  makes 
no  provisioQ  for  a  removal  by  an  alien. 

2.  One  at  the  conditions  ol  the  bond  for  re- 
moval is  that  the  princliHd  shall  pay  all  costs 
that  niay  be  awardea  U  said  court  should  hold 


that  the  suit  was  wrongfully  or  Improperly  re- 
moved. 

8.  A  bond  without  that  condition  la  defcot- 

ive. 

4.  The  verdict  of  a  jury  Is  responsive  to  the 
issues  when  rendered  with  reference  to  the 
pleadings. 

5.  The  verdict  is  presumed  to  be  correct 

8.  The  party  who  wishes  it  set  aside  has  the 
onus  of  establishing  that  it  is  incorrecL 

7.  In  expropriation  proceedings,  the  Jury  of 
freeholders  have  to  some  extent  the  character 
and  authority  of  experts. 

8.  Although  their  finding  is  iiotoonclasive,it 
must  be  given  due  weight 

(Syllalnts  by  tfw  CowrL) 

Appeal  from  district  conrt,  parish  ot 
Plaquemines;  A.  E.  Livaddaib.  Judge. 

Suit  by  the  New  Orleans,  Ft.  Jackson  & 
Grand  Island  Railroad  Company  against 
Eugene  Kabasse  to  expropriate  a  ruad 
over  his  land.  i)n  application  by  defend- 
ant for  a  removal  of  the  cause.  From  a 
Judgment  denying  the  application  defend- 
ant appeals.  Affirmed. 

Chfirles  Lougue,  for  appellant.  Jamea 
WilkiuHOB,  for  appellee. 

BREArx,  J.  This  suit  was  brought  to 
expropriate  a  road  over  the  land  of  de- 
fendant. The  land  sought  to  be  expro- 
priated is  part  of  a  tract  measuring  5  ar- 
pentH  front,  on  the  Mississippi  river,  by  40 
ariients  in  depth.  Plaintiff  avers  that  it 
measures  25  feet  In  width,  and  iu  all  con- 
tains 83-lOU  of  an  acre,  fur  which  the  com- 
pany offered  $50,  and  claims  the  increased 
vnluu  to  defendant's  property,  resulting 
fromthe  building  of  the  railri)ad,as  an  off- 
set for  any  damages  sustained  by  him. 
Ptalntlff.lntlie  petition,  sets  forth thatthe 
improvements  on  the  right  of  way  consist 
of  30  orange  trees.  The  defendant,  alleg- 
ing that  he  la  a  citizen  ot  the  republic  of 
France,  applied  for  the  removal  of  the 
cauKO.  He  avers  in  his  brief  "that  beforo 
going  nn  with  the  trial  defendant  filed 
his  petition  for  the  removal  of  the  cause 
to  the  circuit  court,  on  the  ground  of  lo- 
cal prejudice,  as  Is  provldctd  lor  by  the  act 
ofeonicressof  1S88."  25  St.  at  Large.  In 
a  supplemental  brief  it  Is  argued  that 
th3re  is  no  good  reason  why  an  alien 
should  not  be  included  In  the  denomina- 
tion of  "  a  citlxen  of  another  state."  Ex- 
tract from  the  said  statute  readd:  'Any 
defendant,  being  such  cltlsen  of  another 
state,  mav  remove  Hiich  suit  into  the  cir- 
cuit court  of  the  United  States  for  the 
proper  district,  at  any  time  before  the 
trial  thereof,  when  It  shall  be  made  to  ap- 
pear to  said  circuit  court  that  from  prej- 
udice or  local  Influence  he  will  not  be  able 
to  obtain  justice  In  such  state  court,  or  la 
any  other  state  court  to  which  said  dH- 
fendant,  under  the  laws  of  the  state,  have 
the  right,  on  account  of  such  prejudice  or 
local  Influence,  to  remove  said  ca'ise." 
The  conditinns  of  the  bond  for  removal 
are  that  the  principal  shall  file  full  and 
complete  copies  ot  all  pleadings  and  other 
proceedings  In  the  ease  In  the  circuit  court 
of  the  United  States  at  Its  next  session, 
and  shall  pay  all  costs  that  may  be 
awarded.  The  plaintiff  controverts  de- 
fendant's application  for  removal  on  the 
ground  cbat  he  has  not  alleged  that  he 
could  not  obtain  Jnatlce  'n  ttae  cuort  m 
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qua.  or  in  any  other  court ;  that  the  bond 
for  remural  ts  not  framed  In  complianct* 
with  law ;  that  evirlence  was  taken,  with- 
oat  objection,  on  the  trial  of  the  applica- 
tion to  rt-moTB,  which  disproved  the  afiS- 
davlt.  The  application  lor  mnoval  wae 
ovorrnled. 

The  act  of  coDRresB  of  Augu-^t  18, 
antborizlDK  the  remoTal  of  (auses  on  the 
fcround  of  local  prejudice,  requires  the  aflB- 
ant  to  state  that  he  conld  not  obtain  Jus- 
tice In  the  conrt  a  qua,  or  In  any  other 
state  court  to  which  the  defeudant  had  a 
right  under  the  present  statelaw.  Sections 
S901,39U2,  Rev.  St.,  provide  a  chanxe  of 
venue  In  dvll  cases.  Evidence  was  heard, 
as  allesed. 

On  the  subject  of  removal  we  limit  onr 
decision  to  the  following:  In  the  several 
laws  relating  to  the  removal  of  causes 
from  the  state  to  the  circuit  courts,  the 
words  "citizens  of  a  state"  are  used  as 
designatlDK  citlzt^ns  of  tbecommon wealths 
of  the  federal  republic.  The  word  "state" 
Is  used  as  dlstinsalsbln^;  the  states  of  the 
American  Union,  and  do  not  designate 
foreign  coontrlea.  The  act  adopted  In  188S 
is  similar  to  that  adopted  March  2,  lh67, 
in  so  lar  as  n^lates  to  tbecttizeDSliip  at  the 
applicant.  With  reference  to  the  latter, 
we  And  in  Spear  on  the  Law  of  Federal 
Judiciary,  p.  469,"  that  there  Is  no  provision 
lor  a  removal  by  an  alien  under  this  act.** 

In  the  second  place,  the  bond  furnished 
does  not  secure  the  payment  of  costs. 
-  This,  by  the  act  In  question.  Is  made  one 
ol  the  conditions  of  the  transfer.  On  that 
subject,  in  Meyer  v.  Construction  Co.,  100 
U.  S.  457,  it  was  held  that  "nothing  was, 
therefore,  to  be  secured  by  the  bond  but 
the  Qllng  of  the  transcript  in  the  circuit 
coort,  •  •  •  and  the  payment  of  any 
costs,  as  required  by  statute."  Field,- Fed. 
Prac.  §  177.  The  amount  of  the  penalty 
and  the  required  conditions  should  be  In- 
serted In  the  bond.  Until  then,  there  Is  no 
right  uf  removal.  Id.  Weaffirni  the  over- 
ruling of  the  application  for  removal. 

The  plea  In  reconvention  1h  referred  to 
Id  argument,  and  It  is  urged  that  the  de- 
fendant's evidence  in  Its  support  shoold 
have  been  admitted.  The  records  do  nut 
contain  any  blllof  exceptions,  or  any  proof 
that  evideoce  was  offered  to  sustain  that 
plea,  or  that  the  conii:  made  any  ruiiug 
whatever  in  the  matter.  The  plea  is, 
therefore,  not  before  us  for  decision. 

In  compliance  with  an  order  issued  un- 
der section  2148  of  the  Revised  Statutes,  a 
Jury  was  drawn,  and  the  case  was  tried. 
The  verdict  was  for  plaintiff,  expropriating; 
the  right  of  way,  and  for  the  defendant  for 
the  sum  of  fSO,  value  of  the  land,  and  the 
further  sum  of  9200  and  costs.  From  the 
verdict  and  the  Judgment  of  the  court  de- 
fendant prosecutes  this  appeal.  The  road 
Is  25  feet  In  width,  and  the  area  sought  to 
be  expropriated  is  8^100  of  an  acre.  It 
passes  in  the  rear  of  the  dwelling,  at  a 
distance  between  100  and  200  feet,  through 
the  stable  lot,  changing  its  dimensions, 
and  touching  the  stable.  From  the  upper 
line  of  defendant's  place  the  road  curves  to 
the  rear.  This  direction  was  followed  to 
avoid  the  unsafe,  caving  banks  of  the 
river.  The  records  do  not  disclose  that 
the  Jurjr  ]|a  ve  overlooked  the  fact  that  the 


t 


said  course  gave  an  Irregular  shape  to  the 
front  of  the  place,  or  that  tliey  have  over, 
looked  the  allegations  of  the  daumge  it 
occasions,  and  the  evidence  on  the  subject. 
The  plaintin  contends  that  the  law  of  ex- 
propriation Is  such  that  a  railroad  com- 
pany cannot  expropriate  lands  through  a 
yard,  garden,  and  other  appurteimncep, 
unless  the  Jury  shall  find  by  their  verdict 
that  the  line  of  the  proposed  railroad  can- 
not be  diverted  from  that  proposed  by  the 
company  without  great  public  loss  or  In- 
convenience. Rev.  St.  1870,  S  The 
plea  authorUed  by  tblssection  ot  the  stat- 
utes was  clearly  presented  by  the  defend- 
ant. The  testimony  shows  that  there 
was  a  caving  point,  which  made  It  neces- 
sary to  leave  the  river,  and  run  further  to 
the  rear.  To  reach  their  conclunlon,  the 
Jury  must  have  accepted  this  testimony 
as  true.  While  the  verdict  does  not  set 
forth,  in  so  many  words,  the  finding  In  the 
terms  of  the  law.  It  does  In  effect,  by  re- 
turning for  the  expropriation  as  pro- 
posed. Construed  with  reference  to  the 
pleadings  and  the  testimony,  the  verdict 
Is  Tesponslve  to  the  Issues.  Downes  v. 
Scott,  8  Rob.  (La.)  88. 

The  value  ot  the  orange  ti-ees  within 
the  road's  limits  is  one  of  the  issues.  I'he 
following  is  a  summary  of  the  testimony, 
both  ns  to  the  value  of  the  trees  and  of 
the  land  expropriated.  The  snperintehd- 
ent  of  Che  road  testifies  that  there  were 
on  the  land  29  or  80  trees,  large  and  small, 
valuable  and  valueless;  of  the  valuable 
there  were  only  4  or  6.  The  second  wit- 
ness, a  notary  public,  employed  In  that 
capacity  by  the  deleudant,  testified  that 
the  value  of  property  In  the  vicinity  of  the 
defendant's  place  has  been  enhanced  25 
per  cent,  or  SO  per  cent,  by  the  building 
of  the  rond  of  the  plaintiff  company.  He 
states  that  the  number  of  trees  cut  down 
were  35;  that  IT  of  them  were  not  bear- 
ing, and  were  worth  about  ^5  cents  each ; 
that  the  laud  sought  to  be  expropriated 
was  worth  $30.  The  third  witness,  a 
manager  of  a  plantation  near  the  defend- 
ant, testlties  that  the  value  of  lands  In  the 
vicinity  has  been  enhanced  by  the  build- 
ing of  the  road.  The  fourth  witness,  a 
surveyor,  culled  by  the  defendant,  testifies 
that  there  were  74  trees  of  different  sizes 
on  the  road  lines;  some  measuring  in  di- 
ameter as  many  as  12  iuchee;  others  1 
Inch.  The  fifth  witness  only  knew  that 
there  were  some  large  and  some  small 
orange  trees  on  the  place.  The  sixth  wit- 
ness, a  dealer  In  oranges,  testifies  that  he 
offered  $1,500  for  the  orange  crops  on  this 
and  another  ot  defendant's  places,  or 
$2,000,  It  he  would  consent  to  deduct 
whatever  damages  to  the  crop  would  be 
made  by  the  railroad  company  by  the  ex- 
propriation. The  offer  was  not  accepted. 
This  testimony  loses  Importance  in  estab- 
lishing the  value  by  the  additional  state- 
ment of  the  witness  that  he  at  the  time 
made  a  rough  calculation,  and  did  not 
know  the  number  of  trees  that  would  be 
cut  down.  The  defendant  testifies  In 
general  terms  in  bla  bebull,  and  at  most 
corroborates  the  nllegatlona  ot  bis  peti- 
tion. Such  Mng  the  testimony,  we  have 
not  reached  the  concliulon  that  the  ver- 
dict is  erroneoni. 
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A  verdict  Is  presnmed  to  be  correct. 
The  party  who  wlalieB  It  set  aetde  has 
the  onus  uf  eatabllsbing  Us  Incorrectneae. 
We  have  not  cuncladed  that  there  la  error 
IntheflDdiQg.  The  members  ofthejnryi 
it  la  ralr  to  preanme,  knew  somethlnff  of 
the  value  of  uranx^  trfes.  The  quentlon 
Is  one  of  fact,  of  which  they  should  be 
competent  Judges,  after  bearlog  the  testi- 
mony of  witnesses. 

In  a  rewnt  ease,  we  bave  had  occasloii 
to  hold:  "It  has  lonfc  been  b^d  In  this 
state  that  the  Jury  of  freeholders  author- 
IsRd  by  our  laws  to  act  in  expropriation 
proceedings  have  to  some  extent  the  char- 
acter and  authority  of  experts,  supposed 
to  have  Borne  personal  knowledge  of  the 
matters  submitted  to  them,  and  author- 
ised to  rely  on  Ihelr  own  opinions  as  well 
as  on  the  teatimony  adduced  before 
them.  Their  verdicts  are,  Indeed,  anb- 
JecC  to  review  by  appeal,  and  may  t>e 
amended  when  raanlfestly  Inadequate  or 
excessive;  hat  they  are  entitled  to  great 
respect,  and  will  not  be  Interfered  with 
pxcept  In  case  of  gross  or  manifest  error. " 
Postal  Telegraphic  Cable  Co.  V.  Loois* 
ville,  N.  O.  &  T.  By.  Co.,  43  IjB.  Ann.  6S5,  9 
South.  Rep.  119.  As  in  the  case  from 
which  we  quote,  we  deem  It  proper  to 
rely  upon  the  verdict  of  a  Jury,  who, In  the 
discharge  of  their  functions,  from  their 
personal  knowledge  were  enabled  to  de- 
cide as  to  the  weight  of  the  testimony  of 
the  witnesses  who  appeared  before  tbem. 

Jadgment  afRrmed. 


(44  Ls.  Ann.  M) 

PuoH  V.  Moore  et  a(.    iNo.  10,870.) 

(Supreme  Covri  of  Louitiana.    Jan.  18,  1882. 
44  La.  Ann.) 

FACT0B8  AND  BBOKERS— FAILtTKB  TO  DISCLOSE 
PRIHOIPAUi  —  UABIUniS  —  ASSIOHUBnT  OT 
NEGOTIABZJr,  BOND  —  RATTDULBNT  ISSm  OF 
STATB  BONDS— BONA  FIDE  PURCHASEBS. 

1.  If  a  broker  or  other  agent  tr&nafer  paper 
by  delivery  without  disoloslnff  who  1b  hlB  princ-l- 
pal,  be  la  nimBell  to  be  regarded  as  a  prfnuipal 
In  tbe  traOBaction,  and  tbe  party  responsible  to 
refand  money  paid  for  bonds  which  were  value- 
leu. 

3.  The  term  "assignment"  Is  applied  to  the 
transfer  of  Instruments  which  are  negotiable 
without  indorsement.  If  a  bond  is  not  a  valid  sub- 
sisting obligation  aocurdlng  to  Its  purport,  the  as- 
signor la  liable  in  a  snit  to  recover  the  amount 
paid  him  as  the  price,  booauso  it  was  not  that 
which  it  was  held  to  be,  and  the  assignee  did 
not  receive  any  consideration. 

8.  A  state  bond  In  negotiable  form,  which 
has  come  into  the  hands  of  imiOMut  holders, 
aftOT  having  been  franduleDtly  reissDed  from  the 
treasurer's  ofBce,  Is  subject  to  defense. 

4.  An  otAcer  cannot  ratify  an  irregular  Issue 
of  seciiritles  of  tbe  state,  or  give  value  to  paper 
ismied  ultra  virea  or  fraudolently,  as  he  could 
not  orifrinally  issue  the  paper. 

6.  The  sUte  is  not  liable  for  Its  paper  prom- 
IsAs  fraudulently  issued  and  put  into  circulation, 
not  even  when  put  in  circulation  by  its  treas- 
urer. 

Watkhib,  J.,  disBenttng. 
(Sl/Uabut  by  the  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Fbbubrice  D,  Kiko,  Judge. 

Suit  by  Sallte  C.  Pngh  against  Mnore, 
Hyams  «  Co.  to  recover  the  amount  paid 
for   certain    alleged  worttaleM  bonds. 


From  a  Judgment  tor  plaintiff,  defendants 
appeal.  Afflrmed. 

Bajne,  Denegre  A  Bajae,  for  appellants. 
Cbarlea  F.  Galbome,  for  appellee. 

Brsaux,  J.  Plnlntir  sues  to  recover  of 
defendants  the  amount  paid  them  for 
Ave  state  bonds  she  alleges  are  worthless. 
They  were  bought  by  her  on  the  24th  of 
April,  1889.  for  the  aom  of  94.448.76.  She 
■obsequently  discovered  that  these  bonds 
were  not  valid,  and  that  tbe  stateclaimed 
them,  as  they  had  been  frandulently  reis- 
sued. Four  of  them  are  numlterud  74*2. 
842,  866,  and  888,  and  are  part  of  the  con- 
solidated bonds  held  by  the  treasnrer 
of  the  state  of  Louisiana  for  the  use  of 
the  Aftrlcultural  and  Mechanical  College, 
and  which  are  noil  and  void,  since  the  let 
day  of  January,  1880.  under  article  238  of 
the  constitution.  In  addition  to  their 
nalllty.  this  article  prescribes  that  the 
general  assembly  shall  never  make  any 
provision  fur  their  payment  and  that  they 
shall  be  destroyed.  Another  of  the  bonds 
bought  Is  numbered  6,611,  and  Is  a  consol- 
idated bond,  which  had  been  exchanged 
under  Act  121  of  1880  for  a  constitutional 
bond.  The  act  Just  quoted  orders  In  mat- 
ter of  the  exchange  of  constitutional  for 
consolidated  bonds  that  the  treasurer, 
before  delivering  the  former,  shall  desig- 
nate In  blank,  kept  for  the  purpose  on 
the  face  thei-eof,  the  number  of  the  old 
consolidated  bond  for  whleb  the  naw  was 
glveu  In  exchange,  and  shall  stamp  the 
consolidated  bond  received,  after  having 
detached  from  It  the  coupon  which  fell  due 
on  the  Ist  of  January,  18K0.  Reports  were 
to  be  made  by  the  treasurer  to  the  audi- 
tor at  the  end  of  each  quarter,  showing 
the  number  and  denomination  of  all  the 
consolidated  bonds  stamped,  as  required. 
They  were  to  be  destroyed.  It  was  un- 
der the  provisions  of  the  said  act  that  this 
bond — 5,611 — was  received  by  the  treasur- 
er. Plaintiff  tendered  the  bonds  to  the 
defendants,  nnd  demanded  valid  bonds  in 
lieu,  or  the  price.  The  defenilaut8,tn  their 
answer,  plead  that  they  acted  as  bri>- 
kers,  and  not  as  vendors;  that  these 
bonds  were  negotiable  Instruments,  nut 
yet  due,  transferable  by  delivery,  and  did 
not  entail  any  liability  or  warranty  up- 
on the  vendor;  and  that  they  had  been 
Issued  by  the  state,  and  put  in  circula- 
tion by  Its  officers,  for  full  value;  nnd 
that  their  rights  are  protected  by  tbe  con- 
stltntlon  and  laws  of  tbe  United  States 
and  the  law-merchant,  by  which  they 
mnst  be  decided.  There  was  Judgment  for 
plaintiff,  and  the  defendants  ha  veappealed. 

With  reference  to  tbe  capacity  in  which 
the  defendants  acted,— whether  as  brokers 
or  principals, — we  summarise  the  evidence 
as  follows:  That  defendants  are  brokers 
by  occupation,  and  tbnt  at  tbe  date  of 
tbe  sale  of  these  bonds  to  the  plaintiff  tbey 
were  engaged  In  buying  bonds  for  them- 
eelves  and  others.  That  plaintiff's  agent 
asked  a  member  of  tbe  defendant  firm  to 
let  him  have  some  of  these  bonds  for  his 
principal  at  cost  price.  That  this  was 
declined  unless  a  broker's  commission 
was  paid.  That  this  tbe  agent  Anally  con- 
sented to  pay.  This  la  corroborated  by 
another  mraaberol  tbe  firm.  Tbe  agent 
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corroborates  these  Rtatements  In  some 
particulars,  but  denies  tbat  lie  dealt  with 
the  defendanto  ub  brokers,  and  tbat  tbere 
was  any  brokerage  compensation.  It 
appears  that  no  statpment  ol  the  par- 
chase  was  made  and  handed  to  the  pur- 
chaser, as  ia  cuBtoniary  when  brokers  act 
tor  third  parties.  That  the  defendants 
did  not  at  any  time  make  known  toplaln- 
tlfl  who  was  the  prluelpal  and  owner  of 
those  bonds,  II  they  were  not.  With  ret> 
erence  to  the  fraudalent  relssolng  of  the 
Mechanical  and  Agrlcoltaral  College 
bonds.  Nob.  743.  842,  866,  and  889,  and  the 
possession  of  the  state,  tlie  facts  are  that 
cbey  were  designated  lb  Statement  £  of 
the  report  of  the  state  treasurer  to  the 
governor  for  the  year  1879»  from  whicb  we 
copy:  "To  his  Excellency,  F.  T.  Nlcboils, 
Governor  of  the  State  ol  I«onl8lana— fflr : 
In  accordance  with  the  requirements  of 
law,  (Act  No. 96, Extra  Session,  section  80, 
of  1K77,)  I  reHpectfnlly  submit  the  follow- 
ing report  of  the  financial  operations  uf 
this  department  of  the  past  fiscal  year, 
commencing  the  Ist  day  of  January,  1879. 
to  the  Slst  day  of  December,  1879,  Incla- 
ilve,  embracing  Its  receipts,  dlsbnrsa- 
menta,  etc.,  from  the  various  funds,  as 
provided  by  existing  laws.  The  treasur- 
er's report  cunslsts  of  Statements  A,  B, 
C,  D,  and  £.  Statement  A  shows  an  ac- 
count *  *  *.  Statement  B  shows  an  ac- 
count *  *  *.  StatementC  shows  an  ac- 
count *  *  *.  StatemeDtDshowB  anac- 
eunat  *  *  *.  Statement  B  shows  a 
detailed  statement  of  the  bonds  held  'by 
the  state  treasurer  In  trust  for  the  Me- 
chunlcal  and  Agricultural  College,  and  the 
bonds  belonging  to  the  Lioulsiana  State 
tTnlverslty;  also  ot  the  bonds  returned 
by  A.  Lurla,  cashier  Louisiana  National 
Bank,  on  June  7,  1878,  in  exchange  of  war* 
rant  Nu.  2,'22i,  as  per  judgment  of  the 
third  district  court  of  New  Orleans,  No. 
26,116,  and  of  the  supreme  court  of  Louis- 
iana, No.  7.349,  and  pledge  of  the  lessees 
of  the  Louisiana  state  penitentiary,  etc' 
[The  residue  of  the  report  is  a  compilation 
of  the  monthly  reports  ot  the  hanks, 
banking  Instltntlons,  aaringa  hanks,  etc., 
puhlisbed  In  accordance  with  the  pruvls- 
ionn  of  Act  91,  section  6  of  1877.1  All  of 
which  Is  respectfully  Bobmltted.  [Signed.] 
£.  A.  Bdrkb,  State  Treasurer."  Extract 
from  the  said  report:  "Statement  £. 
Description  of  bonds  on  hand  In  theatate 
trtiasory,  held  by  and  belonging  to  the 
Agricultural  and  Mechanical  College  and 
to  the  Louisiana  State  Unlverslcy,  etc. 
Mechanical  and  Agricultural  College:  196 
bonds,  of  fl,000  each,  issuer]  by  the  state 
of  Louisiana  under  Act  No.  8  of  1879,  Nos. 
710  to  906,  Inclusive,  JlSe.OOO."— necessari- 
ly including  the  bonds  Involved  In  this 
suit,  viz..  Nob.  742.843.  863,  and  88S.  Oth- 
er official  reports,  ol  subsequent  datee, 
were  offered  In  evidence.  They  were  ob- 
jected to  on  the  ground  that  they  were 
not  the  best  evidence  which  cotiid  t)e  pro- 
duced. The  court  overruled  theubjectlon, 
and  admitted  the  testimony. 

The  first  report—that  ot  1879— shows 
that  the  bonds  were  in  the  treasury  at  the 
time  It  mentions;  and,  while  those  made 
Bubaeqnoitlydo  DOt,froni  peraonal  knowl- 
edge, establish  that  they  were  In  the  treas- 


ury In  1879,nuvertheles8  they  tend  to  prove 
the  correctness  ot  that  ot  1879.  The  rec- 
ords of  the  state  make  proof  of  the  verity 
ot  their  contents,  unless  proven  fnrorreet. 
Best,  Ev.  p.  464.  The  fact  that  the  treas- 
urer was  indicted  In  1888  for  alleged  crim- 
inality In  the  fraudulent  reissue  of  these 
bonds,  and  that  be  Is  a  fugitive  from  jus- 
tice, wlU  not  destroy  the  effect  of  records 
aa  evidence,  accepted  at  all  times  as  cor- 
rect previous  to  1888.  With  rtference  to 
the  consolidated  bond,  (5,611,)  It  is  proven 
tbat  In  1888  It  was  presented  tu  the  state 
treasurer,  to  he  changed  for  a  constitu- 
tional bond.  It  was  exchanged  and  ex- 
tinguished. The  Btate  claims  Its  return, 
and  refuses  to  recognise  It  as  a  debt. 

Tbe  Broketa'  Reapooaiblltty  ia  Trana- 
ibrtlng  Bonds  by  Deilvmy*  The  flrat  prop- 
osltloD  presented  by  tbe  defeDdantslsthat 
they  acted  as  brokers,  and  are  not  lndebt< 
ed  for  the  amonnt  claimed.  In  consider- 
ing this  defense  it  Is  necessary  to  deter- 
mine what  are  tbe  functions  of  a  broker. 
He  is  an  intermediary,  employed  to  nego- 
tiate a  matter  between  two  parties,  and 
for  that  reason  is  considered  a  mandatary 
d  boUk.  Wben  ha  is  tlie  mandatary  of 
the  purchaser,  and  buys  from  a  third  par- 
ty, the  agency  must  be  disclosed,  either 
at  the  time  ot  the  contract  or  on  the  trial, 
in  order  that  he  may  be  considered  the 
broker,  and  relieved  from  all  responsibili- 
ty asprlnelpaL  If  tbe  plaintiff  has  a  right 
of  action,  it  cannot  be  defeated,  ae  in  this 
case,  by  withholding  the  name  of  the  prin- 
cipal, and  pleading  the  exemption  ot  a 
broker.  We  quote  from  1  Daniel,  Neg. 
Inst.  p.  684:  "It  Is  quite  clear  that  it  a 
broker  or  other  agent  transfer  property 
by  delivery,  without  disclosing  who  his 
principal  la,  be  is  himself  to  be  regarded 
ae  principal  In  the  transaction,  although 
the  party  dealing  with  him  may  have 
known  that  be  was  the  broker  or  agent 
for  some  person. "  **  And  this  doctrine  has 
been  applied  to  compel  a  broker  to  refund 
money  paid  for  notes  sold  by  him  to  tbe 
plaintiffs,  although  be  had  paid  over  tbe 
money  to  his  principal. " 

LlablHtx  of  the  Aaaignor  of  Bond  a  Pay- 
Hbl0  to  Bearer.  In  theorder  ol  tbe  defense 
the  defendants  next  contend  that  It  is  well 
established  that  the  buyer  has  no  cause 
of  complaint  if  he  gets,  the  exact  thing  he 
bnye;  that  each  bad  the  same  means  of 
information;  neither  had  any  snspielon 
that  there  was  anything  wrong  with  the 
bonds;  that  It  was  an  ordinary  ease  ol 
bargain  and  sale,  but  essentially  a  trane- 
actlon  in  which  both  took  their  efaances 
of  loss;  that  these  bonds  were  current  In 
tbe  market  as  Louisiana  state  bonds. 
The  representations  made  by  vendors 
were  in  good  faith,  and  believed  by  both 
parties  to  be  true,  that  they  were  selling 
valid  bonda  of  the  atate  of  Lonlalana. 
The  unquestioned  Intention  of  tbe  plaintiff 
was  to  boy  valid  obligations  of  the  state. 
Instead  she  received  Ave  bonda  tbat  were 
null  and  void.  For  these  she  paid  a  price 
(or  which  she  did  not  receive  any  consid- 
eration. The  question  for  our  decision  on 
this  point  is  whether  a  purchaser  who 
buys  bonds  in  tbe  market  must  lose  the 

E rice  If  he  receives  Irandulent  relsaneaof 
onda.  Instead  ol  valid  and  binding  obll- 
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satlonB  upon  the  state,  which  he  intended 
tu  buy.  TUis  qqeetioo  Involves  the  necea- 
atty  ci  deciding  what  are  ttao  llablUtiea  of 
assltcnora  (tl  Inatromenta  payable  to  bear- 
er. The  aaalgnor  of  such  an  Inatraraent 
guaranties  that  he  has  a  good  title  to  the 
InstrnmentB.  and  haa  a  right  to  eel!  them. 
The  illegality  of  the  Inntrunienta  conatl- 
tDtes  a  iallure  of  cunalderatioD.  Knowl- 
edge of  the  Illegality  od  the  part  of  the 
veador  la  not  ecneatlat  to  make  blm  liable 
for  the  price  received.  "We  think  who- 
ever gives  negotiable  paper,  transferable 
by  delivery,  warrants  that  the  alf^natures 
are  genuine;"  and  Mr.  Justice  Story,  In 
l>la  work  on  Prumlsaory  Notea,  laya  It 
down  that  there  is  a  warranty  of  title. 
Ppom.  Notes,  par.  U8.  He  warrants  **by 
liupUcatlon.  nnlees  otherwise  agreed,  that 
Its  face  la  a  troe  description  of  Its  char- 
acter, both  In  respect  to  Ita  gennioenesa, 
to  ita  validity  and  legal  operation,  to  the 
competency  of  the  parties;  and  also  that 
he  is  the  lawful  holder,  having  a  valid  title 
and  right  to  trauafer  it;  and  that  be  haa 
no  knowledge  ut  any  facts  which  prove 
the  paper,  U  originally  valid,  tu  be  worth* 
leas,  either  by  the  insolvency  of  the  princi- 
pal or  by  having  been  paid,  or  otherwise 
by  having  become  void  and  defunct. " 
Daniel,  Neg.  Inst.  (8d  Ed.)  pur.  787.  The 
assignor  engages  that  the  Instrument  Is 
what  it  purports  to  be,  i.  e.,  the  valid 
obligation  of  those  whose  names  are  up- 
on it.  Tbe  mle,  suya  Jndge  Parsons,  ia  of 
nnlveraal  appllcattoo  that  tbe  vendor, 
without  Indorsement,  warrants  that  the 
paper  Is  of  the  kind  end  description  It  pur- 
ports to  be.  This  la  a  well-settled  princi- 
ple of  commercial  law. /.  e..  Implied  war- 
ranty In  sales,  as  applicable  to  negotiable 
Instrumenta  traaslereble  by  deUvery. 
Ad  exception  arose  under  a  declalon  of  the 
United  States  supreme  court,  and  a  tliffer- 
'BDt  rule  was  announced  na  applying  to 
assignors  and  asaignees  of  government  se- 
curltieB,  1.  e.,  that  the  assignor  does  nut 
Impliedly  guaranty  that  the  officers  had 
authority  to  issue  tbe  securities  he  trans- 
ferred by  delivery.  Id  Otis  v.  Cullum.  93 
n.  8. 447,  a  city  bond  iBsned  in  Kansaa  was 
sold  to  plaintiffs.  The  Court  held  the 
bond  void  on  the  ground  that  the  legisla- 
ture had  no  power  to  adopt  the  act  au- 
thorizing its  isaue.  Tbe  transferees  sued 
to  recover  back  what  they  had  paid  for 
the  invalid  bund.  Tbe  court  held  that  In 
auch  cases  there  Is  only  an  implied  war- 
ranty of  title  and  genuineness,  and  that, 
if  there  was  no  guaranty,  and  no  fraud  or 
mtsrepresentatloD  on  the  part  of  the  ven- 
dor, the  transferees  wero  without  right  to 
recover.  This  case  followed  Lambert  v. 
Heath,  an  English  case,  (15  Meea.  &  W. 
4S6.)  The  rule  is  tbe  same  in  both.  In 
the  last  case  tbe  defendant  bought  for  tbe 
plaintiff  certain  certlflcatea  of  Kentish 
Coast  Railway  scrip.  The  directors  re- 
pudiated the  scrip  on  the  ground  that  tbr  | 
secretary  bad  acted  without  authority  in  ; 
Issuing  them.  An  action  was  brought  to  ; 
recover  back  the  money  paid  for  theae  in- 
valid acripa.  The  court  said :  "The  ques- 
tion Is  simply  this  Was  what  the  parties 
bought  in  the  market  Kentish  Coast  Bail- 
way  scrip?  It  appears  that  It  waaslgned 
by  tbe  secretary  of  tbe  company ;  and,  if 


this  waa  tbe  only  Kentish  Coast  Railway 
scrip  in  the  market,  as  appears  to  have 
lieen  the  cam,  and  one  peraou  chooses  to 
sell  and  another  to  boy,  then  the  latter 
has  all  he  contracted  to  buy."  In  both  ot 
these  casea  all  tbe  aecurities  were  null  and 
void.  In  the  case  at  bar  only  compara- 
tively few  bonds  were  worthless,  and  it 
happens  that  In  oylng  a  large  number 
these  sued  on  were  of  tbe  worthless.  In 
a  NebrasKa  case  the  distinction  was  made 
that  there  were  two  setsofsecuritieslntbe 
market  <if  the  same  general  description, 
one  legal  and  the  other  illegal ;  proof  ol 
which  fact  entitled  the  purchaser  of  the 
Illegal  securities  to  recover  back  the  pur- 
chase money  on  the  ground  that  he  had 
purchased  something  very  different,  via., 
the  legal  security  of  the  same  description. 
Rogers  v.  Walsb,  (1881.)  12  Neb.  28.  10  N. 
W.  Rep.  407.  Judge  Daniel,  referring  to 
the  ease,  says,  (1  Neg.  Inst.  par.  734a:) 
"The  dlatlnctlnn  la  a  clear  one;  and  the 
decision  of  the  supreme  court,  limited  to 
the  facts  of  tbe  case  before  it,  Is  not  irrec- 
oncilable with  tbe  general  principles  stat- 
ed In  the  text. "  which  we  ba  ve  bad  occbsIod 
to  refer  toas  applying  to  this  case.  While 
an  assignment  Is  not  equivalent  to  an 
Indorsement,  a  transfer  without  indorse- 
ment ia  of  tbe  aanie  force  as  a  sale  ot 
goods,  and  does  not  fail  under  mercantile 
law.  2  Rand.  Com.  Paper,  p.  442.  The 
principle  of  Implied  goaranty  by  the  as- 
slgnorof  securities  payable  to  bearer  Isbut 
slightly  removed.  If  at  all,  from  those  lal*? 
down  In  the  Rev.  Civil  Code  respecting  the 
llebllltyof  tbevendur.  Tbe  sellerhi  bound 
to  warrant  the  thing  which  he  sells,  to 
maintain  the  buyer's  peaceable  possession, 
and  to  guaranty  against  the  hidden  de- 
fecte  of  the  thing  sold.  He  who  aella  a 
creditor  incorporeal  right  warrants  Its 
existence  at  the  time  of  the  transfer, 
though  no  warranty  be  mentioned  In  tbe 
deed.  Rev.  Civil  Code,  art.  2646.  The  au- 
thorities agree  that  the  assignor  of  a  se- 
curity transferable  by  delivery  warrants 
that  It  is  not  fictitious. 

The  defendants  contend  that  plalntiti 
bad  the  knowledge  they  bad  with  ref- 
erence to  these  bonds;  each  bad  the  same 
means  of  Information;  neither  had  any 
suspicion  that  there  was  anything  wrong 
about  theae  bonds.  That  Is  undoubtedly 
true.  Against  each  of  the  parties  to  the 
suit  tbe  same  presumption  arises, — that 
they  had  knowledge  of  the  laws  relating 
to  these  bonds.  They  had  the  notice  ev- 
ery one  la  presumed  to  have  of  the  law. 
The  fact  remains  that  In  an  intended  pur- 
chaae  plaintiff  has  paid  an  amount  for 
which  sbe  did  not  receive  anything  in  re- 
turn. 

Tbe  State  la  not  Responsible  for  Bonds 
Fraudulently  Retaaned  in  Violation  of  ber 
Lhws.  The  third  and  last  ground  of  de- 
fense la  that  tbe  defendants  were  holders 
for  value  before  maturity  of  negotiable 
paper  of  the  atateof  Loolaiaua ;  and  that, 
applying  the  law  governing  commercial 
paper,  she  Is  liable,  and  haa  Incurred  all 
the  responsibilities  of  private  persona  un- 
der the  same  clrcnmstances.  While  this  Is 
Id  tbe  main  true,  tbe  state  is  not  Ugbtly 
exposed  to  payits  securities  twice.  Theae 
bonds  could  not  have  any  legal  validly 
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after  they  were  withdrawn  from  com- 
merce. The  thelt  committed  In  relMiiinit: 
tbem.  and  the  flagrant  violation  of  the 
law,  made  them  valaelefls  In  any  hands. 
It  1b  settled  that  debts  nnlawfolly  con- 
tracted by  a  municipal  corporation  are 
not  binding  apon  It,  altfaonKh  negotiable 
In  form.  If  there  ia  no  authority  to  lasne 
its  bonds  or  commercial  paper,  there  can 
be  no  hoau  Sde  bolder,  In  the  commercial 
sense  of  the  term.  Township  of  East 
Oakland  r.  Hklnner,  94  U.  S.  266;  Marsh 
T.  Fulton  Co.,  10  Wall.  676;  School  Direct- 
ors V.  Fogleman.  76  II1.]89;  Cecil  v.  Board, 
SOLn.Ann.  84.  In  Chisholm  v.  City  of 
Montgomery,  2  Woods,  594,  It  was  held 
that  the  negotiable  form  of  the  security 
did  not  preclude  the  defendant  from  deny- 
ing the  authority  of  the  officers  by  whom 
the  faith  of  the  city  had  been  pledged. 
That  theofflcersand  agents  of  private  cor- 
porations, intrusted  by  them  with  the 
management  of  their  own  business  and 
property,  may  subject  their  principals  to 
theconsequencesof  their  unauthorised  act. 
but  that  the  body  politic  la  not  tbna 
bound  by  the  acts  or  declarations  of  Its 
agents.  **If  It  could  be,  unbounded  scope 
would  be  given  to  thu  peculations  and 
frauds  of  public  officers."  That  third  per- 
sons, holders  of  the  bonds,  were  bound  to 
take  notice  of  the  defects.  These  and 
other  exceptions  have  led  us  to  the  con- 
clusion that  all  the  responslbllltlert  of  pri- 
vate persons  do  not  form  part  of  the  ob- 
ligation of  a  municipal  corporation  on  Its 
bond,  nor  of  the  state.  In  Cagwln  v.  Town 
of  Hancock.  H4  N.  Y.  632.  It  was  held  that 
there  can  be  no  boaa  Sde  holder  of  town 
bunds  within  the  meaning  of  the  law  ap- 
plicable to  negotiable  paper,  as  they  are 
only  binding  upon  the  town  when  Issaed 
In  the  way  pointed  out  by  statute.  In 
Moffat  V.  U.  §.,  112  D.  S.  25,  5  Sap.  Ct.  Bep. 
10,  the  court  decided  that  the  United 
States  do  nut  guaranty  the  integrity  of 
its  officers,  and  hold  themsetven  bound  by 
their  misconduct  or  fraud.  Says  the 
court  In  that  case:  "The  position  that, 
as  the  frauds  charged  were  committed  by 
offlcera  of  the  United  States,  the  conrt 
erred  In  not  holding  their  acts  to  be  bind- 
ing, and  In  not  giving  to  the  patents  the 
force  of  valid  conveyances,  Is  certainly  a 
novel  one.  The  government  does  not 
guaranty  the  validity  of  the  acts  of  Its 
officers.  It  prescribes  rules  for  tbem.  re- 
quires an  oath  for  tbe  faithful  discbarge 
of  their  dntles,  and  exacts  from  them  a 
bond  with  stringent  conditions.  It  also 
provides  penalties  for  their  misconduct 
or  fraud;  bat  there  Its  responRlbillty 
ends.  They  are  but  the  servants  of  the 
law,  and  if  they  depart  froai  its  require- 
ments the  government  1h  not  bound. 
There  would  be  a  wild  license  to  crime  If 
their  acts.  In  dlaragnrd  of  the  law,  were 
to  be  upheld  to  protect  third  parties." 
District  of  Columbia  v.  Cornell,  180  IT.  S. 
65n,  9  Sup.  Ct.  Rep.  694.  The  state  govern- 
ment required  similar  formalities  to  be 
complied  with  by  Its  offlcei-s.  The  re- 
quired oath  was  taken,  and  bond  fur- 
nlsbe<].  Tbe  criminal  statntes  provide 
punishment  against  tbelr  frauds.  If, 
with  these  requirements,  tbe  responsibil- 
ity of  tbe  Unltsd  States  ends,  for  similar 


reason  that  also  of  the  state  ends.  "It 
has  been  held  In  England  In  recent  cases 
that  a  corporate  bond  In  negotiable  form, 
which  has  come  Into  the  plaintiff's  hands 
for  value  after  having  stolen  from  the 
rightful  owner,  was  subject  to  defense." 
Band.  Com.  Paper,  par.  B27.  Free-school 
bonds  were  sold  by  the  auditor  and  treas- 
urer under  Act  81  of  1872.  The  court  de- 
clared the  act  unconstitutional,  and  de- 
nuuneed  It  as  an  act  of  spoliation.  Intend- 
ed and  designed  to  deplete  the  treasury  of 
every  available  asset  or  fund.  State  v. 
Board,  29  La.  Ann.  81.  The  Sun  Mutnal 
Insurance  Company  became  the  owner  of 
11  of  these  bonds  before  maturity  for 
valuable  consideration.  Suit  was  brought 
by  tbe  company  against  the  board  of 
liquidation  to  hare  them  funded.  The 
court  decided  against  the  application  to 
fund,  and  held  that  the  laws  of  1856  and 
1857,  setting  aside  these  bonds  for  the 
schools,  took  them  out  of  commerce,  and 
that  third  persons,  however  innocent, 
could  not  bold  them  as  owners.  These 
bonds  were  sold  under  some  color  of  law. 
The  sale  had  legislative  sanction,  and 
the  auditor  and  treasurer  acted  In  com- 
pliance with  a  statute  which  was  subse- 
quently declared  nnconatitntlonal.  In 
matter  of  the  bonds  now  under  considera- 
tion, their  reissue  from  the  treasurer's 
office  was  an  outrageous  fraud,  which 
absolutely  vitiates  them  In  any  hands  In 
which  they  may  be  found. 

By  taxation  private  property  Is  appro- 
priated to  public  ends  and  legitimate  pur- 
poses. The  element  of  negotiability  of 
bills,  notes,  and  bonds  makes  a  contract, 
fnnnded  upon  paper  adopted  for  circula- 
tion, different  in  many  Important  particu- 
lars from  other  contracts  known  to  the 
law.  That  element  loses  all  force  when 
paper  has  been  placed  In  commerce  in  vio- 
lation of  law  to  perpetrate  a  frand  upon 
tbe  state.  Tbe  holder  of  a  bond  of  a 
municipal  corporation  is  bound  to  look 
to  the  action  of  the  officers,  and  ascer- 
tain whether  the  law  has  been  so  far  fol- 
lowed by  them  as  to  Justify  the  Issue. 
Tha  right  of  a  state  cannot  be  less.  The 
decisions  relating  to  private  corpora- 
tions and  to  persons  do  not  apply  against 
the  state.  The  state's  authority  to  1sbu» 
bonds  Is  founded  on  law  of  which  every 
oneispresumed  tohaveknowledge.  These 
who  deal  In  state  securities  will  be  pre- 
sumed to  have  examined  them,  and  to 
have  known  whether  they  could  be  In 
commerce.  The  dealer  In  bonds  of  private 
corporations,  or  In  bills  and  notes  of  In- 
dividuals, has  not  the  same  opportunity 
of  examination,  and  the  same  presump- 
tion of  law  does  not  arise.  The  by-laws 
of  corporations  are  not  open  to  inspec- 
tion by  those  who  deal  In  securities  issued 
by  tbem,  and  therefore  the  reason  for  dis- 
tinction. Those  who  deal  In  state  securi- 
ties had  opportunity  to  know  whether 
the  treasurer  had  any  lawful  right  to 
Issue  them,  tor  the  reason  that  his  au- 
thority. If  any  existed,  was  to  be  found  In 
public  statutes;  and.  If  they  did  not  In 
fact  examine,  ns  It  was  their  privilege  to 
do,  before  buying,  they  will  be  presumed 
to  have  done  so.  and  to  have  known 
that  they  were  lasaed  .wlttaoat  anthor- 
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ity  ol  law,  and  therefore  void  In  the  hands 
of  any  bolder  either  with  or  wUbont  no- 
tice. The  bonds  sued  upon  are  the  prop- 
erty o(  the  Btate,  and  were  within  her 
reach  and  In  her  poBseealoD  when  they 
were  ordered  to  be  destroyed.  In  argn- 
ment  It  Is  ui^ed  that  the  state  la  estopped 
by  the  Information  eiven  by  one  of  ner 
ufflcers  that  the  bonds  aned  upon  were 
valid  bonds.  If  that  plea  were  main- 
tained, It  woald  be  eqolvalent  to  mafn- 
talnloK  a  ratification.  No  such  rallficsr- 
tlon  conld  be  made.  We  have  fouiid  no 
grounds  to  reverse  the  Judgmeut  appealed 
from.  Judgment  affirmed,  at  defend- 
ants* eusta. 

Fknnbr,  J.,  {concorring. )  The  case 
preeents  two  qneetlonu,  viz. :  First.  Are 
thebundslncoMtroveray  ralld  and  Bubslst- 
iDfc  obllgatinna  of  the  state  of  LonlsianaY 
It  BO,  plaintiff  haa  received  all  that  she 
bought  or  Intended  to  buy,  and  has  noth* 
Inff  to  complain  of.  Second.  Even  if  said 
bonds  are  Invalid,  are  the  defendanbi 
bound  to  reimburse  the  price  they  re* 
celved  for  them? 

1.  It  la  shown  that  four  of  the  bonds 
are  consolidated  bunds  of  the  state, 
which,  on  and  prior  to  the  let  day  of  Jan- 
nary,  18^,  were  held  by  the  stale  "for  the 
use  of  the  Agricultnral  and  Mechanical 
College  Fund.  As  to  these  bonds,  the  con- 
Btltntlon  ul  the  state  (article  283)  dedarea : 
"The  consolidated  bonds  of  the  state, 
now  held  by  the  state  for  the  use  of  said 
fund,  shall  bo  null  and  void  after  the  Ist 
day  of  January,  1880,  and  tbej^neral  as- 
sembly shall  never  make  any  provision 
for  their  payment,  and  they  shall  be  de- 
stroyed in  such  manner  as  the  general  as- 
sembly may  direct."  The  remainluK  bond 
In  controversy  Is  a  cnnsolidated  bond, 
which  had  been  surrendered  to  the  state 
In  exchange  for  a  constitutional  bond,  In 
pursuance  of  the  provisions  of  the  stafe 
debt  ordinance,  which,  by  virtue  of  Its 
ratification  by  the  people,  became  a  part 
of  the  constitution.  At  Its  first  aesalon 
after  the  adoption  of  the  conatltatlon  the 
fceneral  assembly  passed  an  act  providing 
tor  the  cancellatlun  and  deBtructiun  of  the 
bonds  no  surrendered  and  exchanged.  Act 
121  of  18S3.  TiiBtead  of  retaining,  cancei- 
ing,  and  destroying  these  bonds,  which 
bad  thus  been  conclnslvely  extinguished 
and  rendered  null  and  void  by  the  man- 
date of  the  conBtitntlan.  It  appears  that 
the  then  treasurer  of  the  state  frandnlently 
abstracted  them  from  the  treuHury  of  the 
ptate,  and  placed  them  on  the  market. 
The  proposition  that  such  fraudulent  act 
could  have  effect  to  revive  the  ex- 
tinguished ubllgatlott  of  the  state  upon 
these  bonds  or  could  confer  upon  the  ex- 
isting government  of  the  state  any  right 
or  power  to  make  provisions  for  their 
payment.  In  the  teeth  of  the  positive  pro- 
hibition of  the  constitution,  seems,  to  me 
at  least,  to  involve  the  assertion  of  noth- 
ing less  than  on  extravagant  ImpoBsiblli- 
ty.  What  function  or  power  has  this 
coiirt  except  to  administer  and  apply  the 
eonatttntlon  and  laws  of  the  state?  We 
have  qnoted  the  prorlslons  of  constltn- 
tlon  and  law  bearing  on  this  case.  Are 
they  anbfguons?  No.   Are  they  beyond 


tbs  legtslatlve  anthorlty  which  adopted 
tbem?  No.  Then  whence  can  this  or  any 
court  derive  tbe  power  to  nullify  them  7 
We  might  rest  our  conclusion  with  abso- 
lute security  upon  two  prior  declsloas  of 
this  court,  rendered  In  caues  absolutely 
analogous  to  the  Instant  one  Ineveryfeat- 
are  save  Ibat  In  those  cases  there  waa  no 
Intended  fraud,  but  that  tbe  bonds  had 
been  emitted  In  virtue  of  anthorlty  con- 
ferred by  an  act  of  the  legislature,  regu- 
larly passed,  but  which  tbe  court  held  to 
be  unconstitutional ;  and  surely  no  one 
could  contend  that  the  Illegal  act  of 
an  executive  officer  could  have  greater 
effect  In  defeating  theconstltutlonal  rights 
of  the  state  than  a  lltce  act  ol  th^  general 
assembly,  approved  by  the  governor.  In 
tbe  cases  referred  to,  as  In  this,  the  bonds 
were  originally  valid  bonds  of  the  state. 
They  belonged  to  a  series  of  bunds  of 
which  many  wei'e  still  rightfully  outstand- 
ing, and  from  which  they  were  Indis- 
tinguishable In  anj  respect  except  as  to 
the  numbers  which  they  bore.  They  were 
negotiable  In  form,  and  were  held  by  pur- 
chasers In  open  market  and  before  ma- 
turity, and  with  no  other  notice  "than 
would  result  from  their  presumed  knowl- 
edge of  the  acta  and  proceedings  of  the 
state  and  Its  offlclals.**  Tbe  same  argu- 
ments, based  upon  the  law  of  negotiable 
Instrnments,  were  addressed  to  the  court 
then  as  now ;  bui;  the  court,  after  reciting 
the  constitutional  and  legal  provisions 
which  prohibited  the  emission  of  those 
particular  bonds,  said:  "These  laws,  to 
all  intents  and  purposes,  took  these  bunds 
oat  of  commerce.  They  wereplaced  in  tbe 
special  and  Joint  custody  of  the  secretary 
of  state  and  treasurer,  who  were  required 
to  execnte  duplicate  receipts  tberefor,  and 
to  be  and  remain  a  perpetual  fund.  Invio- 
lably appropriated  to  support  of  public 
schools.  They  ceased  to  be  negotiable 
by  virtue  of  these  positive  declarations  of 
legislative  will,  and  the  usages  and  laws 
of  commerce  relative  to  negotiable  paper 
are  superseded  by  these  poidtlve  enact- 
ments, and  are  Inapplicable  to  the  caae. 
We  follow  the  commercial  law  only  when  It 
does  not  conflict  with  statute  laws  of  the 
state,  but  no  further.  I  tie  within  the  power 
of  the  state  to  destroy  the  n^otiabllity 
of  all  paper,  and  to  withdraw  from  com- 
merce such  things  as  It  may  deem  proper." 
8un  Mat.  Ins.  Co.  v.  Board  of  Liquida- 
tion. 81  I^.  Ann.  176;  Mtate  t.  Itoard, 
29  lAi,  Ann.  77.  These  decisions  are,  for 
us,  tbe  highest  of  all  Judicial  authority  as 
to  the  sutiject-matter  of  which  they  treat; 
higher  even  than  that  of  the  supreme 
court  of  the  United  States,  unless  it  can 
be  shown  that  tbey  Involve  some  federal 
question,  on  which  we  acknowledge  the 
paramount  authority  of  that  high  tri- 
bunal. We  can  discover  no  federal  ques- 
tion In  those  cases  or  In  this.  Nobody 
would  serloQsly  queetion  the  power  of  the 
state  to  modify,  repeal,  or  abrogate  the 
law-merchant,  except,  at  least.  In  so  far 
as  such  actlun  might  Impair  contract 
rights  existing  at  the  date  of  such  legisla- 
tion ;  and,  Inaamoch  as  the  rights  hm  in- 
volved necessarily  arose  after  tbe  data  of 
the  legislation,  and  after  the  facts  which 
gave  effect  thweto,  this  possible  exception 
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tftnnot  apply.  In  absence  of  any  federal 
question  it  may  be  confldently  asserted 
that  Id  SDcb  a  case,  iDVolvins  simply  the 
Interpretation  and  application  of  the 
constitution  and  laws  of  the  state,  the 
sapreme  court  of  the  United  States,  In  ac- 
cordance with  Its  conaerratlre  and  settled 
policy,  would  adopt  and  follow  the  decis- 
ions ol  this  court.  Such,  nevertheless.  Is 
my  respect  for  that  court,  and  my  desire 
to  maintain  harmony  between  federal 
and  state  jurisprudence,  that  any  clearly 
eonflletlniE  deolBlonfl  rendered  by  It  would 
arrest  my  grave  attention  to  the  merits 
of  such  a  conflict  as  determlnlus  whether 
we  should  maintain  or  overrule  the  prior 
declHluns  of  this  court.  I  tall  to  find  any- 
thing In  the  federal  decisions  referred  to 
whtcb  conflicts  with  the  decisions  above 
referred  to.  The  supreme  conrt  of  the 
Dnited  i^tates  has  emphatically  repudiat- 
ed the  doctrine  that  the  goverDment  can 
be  bound  by  the  frauds  uf  Its  officers.  We 
quote  its  language:  "The  position  that, 
as  the  frauds  charged  were  committed  by 
offlcera  of  the  United  States,  the  conrt 
erred  tn  not  holding  their  acts  to  be  bind- 
ing, and  In  not  giving  to  the  patents  the 
force  of  valid  conveyances.  Is  certainly  a 
novel  one.  The  government  does  not 
guaranty  the  Integrity  of  Its  offlcera,  nor 
the  validity  of  their  acts.  It  prescribes 
rules  for  them,  requires  an  oath  for  the 
faithful  discharge  of  their  duties,  and  ex- 
acts from  them  a  bond  with  stringent 
conditions.  It  also  provides  penalties  for 
their  misconduct  or  fraud;  bat  there  Its 
reeponstblllty  ends.  Tliey  ere  but  serv- 
ants of  the  law,  and  If  they  depart  from 
Its  requirements  the  government  la  not 
bound.  There  would  be  a  wild  license  to 
crime  if  their  acts,  in  disregard  of  the  law, 
were  tn  be  upheld  to  protect  third  parties, 
as  though  performed  in  compliance  with 
It."  Moffatv.  U.  S..  112  U.  8.24,  5  Sup.  Ct, 
Rep.  10.  From  this  doctrine  It  has  never 
deviated  by  a  hair's  breadth  save  In  one 
case,  vli.,  Cooke  v.  V.  K.,  91  U.  S.  S8d. 
That  case,  like  the  case  of  State  v.  Wells, 
16  Cal.  887,  Involved  no  queution  of  cou- 
stltntional  prohibition,  and  none  of  the 
power  the  government  to  pay.  Both 
were  cases  In  which  the  government  had 
actaally  paid  the  obligatloDa,  and  was 
seeking  to  recover  the  amount  so  paid  to 
bona  ede  holders.  In  Cooke's  Case,  tlje 
Instruments  which  had  been  Illegally  Is- 
sued, and  bad  been  actually  redeemed  by 
the  Dnlted  States,  were  treasury  notes, 
printed  by  the  government,  perfect  In 
form,  complete,  and  ready  for  Issue,  In- 
tended to  circulate  and  take  the  place  of 
money,  not  diflurlng,  as  the  conrt  Hald, 
"from  coins  uf  the  mint  when  fully 
stamped  and  prepared  for  Issue,**  and 
made  a  l^al  tender  tor  tbe  payment  of 
Kovernment  dnee.  We  can  well  under- 
stand the  vast  Importance  to  the  govern- 
ment of  preserving  tbe  circulating  money 
of  the  country  from  all  taint  of  possible 
doubt  or  suspicion ;  and  under  tbe  stress 
of  that  motive  tbe  majority  of  the  court 
denied  the  right  of  the  United  States  to 
recover.  But  even  In  that  case  Justice 
MiLUB  took  no  part,  and  Joatleea  Cuf- 
roBD,  FiBLiD,  and  BbadlKt  dissented  on 
the  trencbant  ground  "that  tbe  United 


States  are  not  liable  for  Its  paper  prom- 
ises, frandulently  or  surreptitiously  put 
into  circulation:  notevnn  If  tbefrandDient 
act  was  perpeiirated  by  treasury  offi- 
cials."  Alike  question  came  before  the 
conrt  In  a  later  ease,  and  reference  was 
made  to  the  decision  In  Cooke's  Case,  and 
the  unanimous  court  there  referred  to  the 

{>articular  clrcumstancee  presented  there- 
n.  and  which  1  have  recited  above,and  said, 
**  We  are  not  prepared  to  extend  tbe  scojm 
of  that  decision."  The  court  then  held 
that  the  District  of  Columbia  could  not  be 
held  bound  to  even  a  boaa  Sde  holder  of 
Its  negotiable  paper  not  due,  which  bad 
been  redeemed  and  canceled  by  the  dis- 
trict, and  had  thereafter  been  abstracted, 
tbe  cancellation  mark  erased  with  detersive 
soap,  and  frandolently  put  In  circulation. 
Diefrict  of  Columbia  v.  Cornell,  180  U.  S. 
655.  9  Sup.  Ct.  Bep.  694.  Although,  In  tbe 
instant  case,  the  fact  of  cancellation  Is 
wanting,  I  fall  to  perceive  any  distinction 
between  atraadulentfallureto  cancel  when 
tbe  law  required  It  and  a  cancellation  so 
made  that  It  cnnld  befraudulentlyeffaced. 
In  both  eases  the  Instruments  found  their 
way  Into  circulation  through  the  fraud  or 
fault  of  the  ofHcers,  and  tbe  buna  Ode 
taker  was  no  better  protected  by  an  In- 
efficient cancellation,  the  evidence  of 
which  had  been  destroyed,  than  by  the 
absence  of  any  cancellation  at  all.  I  tou- 
slder,  therefore,  that  the  decision  In 
Cooke's  Case,  restrained  as  It  Is  by  the 
later  decision  referred  to,  has  no  appllcu- 
tioa  to  the  facts  of  this  case,  and  that  the 
last  decision  does  apply  to  the  facta  here, 
and  coufirms  the  decisions  of  our  own 
conrt.  The  Instant  case,  however,  pre- 
sents one  feature  which  separates  it  by 
an  Impassable  gulf  from  tbe  Cases  of 
Cooke  and  Cornell,  vis.,  tbe  tact  that  the 
constitution  of  tbe  state  exttngnlsbed 
these  obligations,  and  forbids  tbe  general 
assembly  from  ever  making  any  provl»- 
lone  for  their  payment. 

2.  On  the  question  of  the  obligation  of 
the  detpndants  to  refund  the  price  received 
for  these  Inralid  bonds,  I  coosider  it  In- 
contestable. 

J^frst.  Tbe  views  above  expressed  and 
the  declalons  quoted  bold  that  the  bonds 
In  question  had  loat  the  charactw  of  ne- 
gotiable inatrumente.  It .  follows  that 
defendants*  obligations  are  governed  not 
by  the  law-merchant,  but  by  tbe  provis- 
ions of  the  Civil  Code  regulating  the  con- 
tractof  sale  of  non •negotiable  Incorporeal 
rights.  A  mere  reference  to  the  articles  (tf 
the  Code  clearly  shows  that  tbe  vendor^ 
such  a  right  warrants  Its  existence  and 
validity.  Rev.  OvU  Code,  arte.  3174-9476, 
2500.  2520,  2646. 

Seeoad.  Even  were  It  admitted  that  the 
bonds  retained  the  characterlstlesot  nego- 
tiability as  between  the  parties  todeal- 
InBTB  in  them,  I  consider  that,  under  the 
law-merchant,  the  assignor  warrants  the 
genuineness,  the  validity,  and  \ega\  opera- 
tion of  tbe  negotiable  Instruments  assigned 
by  him.  BenJ.  Hates.  (4th  Ed.)  p.  695; 
Daniel,  Neg.  Inst.  S  7S0  et  seg. ;  Tied.  Com, 
Paper.  §JMi  et  seq. ;  S  Para.  Notes  &  B.  pp. 
87.  42;  Young  v.  Cole.  8  Blng.M.  CTA; 
Westropp  V.  Solomon,  8  C.  B.  846.  This 
Qoestlon  also  has  been  dedalndy  Mttled 
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by  tills  coart.ln  a  case  wTiere  the  anslRDor 
held  In  good  faith  n  treasury  note  of  tbe 
United  estates,  which.  It  subsequently  ap- 
peared, had  been  redeemed  and  canceled 
by  the  United  States,  but  had  been  fraud- 
ulently purloined,  the  canoellatlon  erased, 
and  put  Inclrculation.  His  asslKnee,  after 
dlscuveriuft  these  facts,  eaed  hlni  to  re- 
cover tbe  price,  and  thiu  court  awarded  it. 
Knight  T.  Lanfear,  7  Rob.  (La.)  172.  The 
court  said:  "It  is  clear  that  tbe  sale  must 
be  rescinded  on  account  of  the  error  of  the 
plaintiff  [and,  we  believe,  of  defendant  al- 
so] as  tu  the  substance  of  the  object  of 
the  sale,  *  *  *  If  the  character  of  the 
note,  and  all  the  clrcnmstances  attendlDS 
its  redemption,  tbe  purloining  of  It,  and 
the  conduct  of  the  officers  of  the  United 
States  before  and  after  the  purloining, 
had  been  disclosed  to  the  plaintiff  when  he 
purchased  the  note.  It  Is  clear  he  would 
not  have  bought.  Ha  wished  to  purchase, 
and  believed  he  was  purchasing,  an  un- 
adulterated treasnrj  note,  receivable  In 
payment  of  duties,  and  salable  at  the 
market  price;  one  whicb  hecouldnotbe 
compelled  tu  take  buck  after  he  had  sold 
it.  He  wan  In  an  error  when  he  received 
the  note  which  is  the  subject  of  the  present 
salt.  His  errorpreveuted  his  consent,  and 
the  absence  of  bis  conaent  deprived  tbe 
Bale  of  all  its  effects  and  eoneeqnencee." 
Thecaae  of  Otis  v.  CuIIum,  9:f  U.  S. -147. 
which  is  relied  upon  ascounter  to  the  doc- 
trines above  enunciated.  Is  clearly  dls- 
tluKntBhable,  and  rests  upon  an  entirely 
different  principle,  via.,  that  "the plaintiffs 
in  error  got  exactly  what  they  Intended 
to  buy  and  did  boy."  Tbe  facts  showed 
that  tbey  bought  bonds  of  tbe  city  of  To< 
peka,  whicb  had  been  issued  under  certain 
iawB<rf  the  state  of  Kansas,  which  were 
subsequently  decided  to  be  anconatltu- 
tlonal.  and  tbe  bonds  annulled.  AH  tbe 
bonds  Issued  under  these  lawsstood  lu  the 
same  case.  It  was  not  a  case  where  some 
were  good  and  some  bad.  The  plaintiff 
simply  bought  bonds  Issued  under  these 
laws,  and  he  received  bonds  so  Issued,  nnd 
lust  as  good  as  any  other  bonds  so  Is- 
sued. He  got  what  he  bought  and  In- 
tended to  buy,  and  could  not  complain; 
bis  Information  as  to  the  matter  being  the 
Same  as  that  of  his  assignor.  But  here 
the  bonds  sold  are  part  of  the  consoli- 
dated bonds  of  tbe  state  of  Louisiana,  all 
of  which  are  valldand  binding  obligations 
of  the  state  except  those  which  have  been 
annulled  or  redeemed.  Obviously  the 
plaiotin  here  Intended  to  buy  good  bonds ; 
not  worthless  slmiUtadea,  which  h&d  been 
extinguished  by  constitutional  mandate 
or  by  valid  redemption.  She  did  not  get 
what  she  bought,  and  ber  assignor  can- 
not keep  the  good  money  whicb  be  re* 
celved  tor  bad  bonds.  The  supreme  court 
of  Nebraska  has,  In  a  forcible  opinion, 
shown  the  Inapplicability  of  Otis  v.  Cui- 
lum,  to  cases  IlKe  this.  Bogern  v.  Walsh, 
12  Neb.  28, 10  N.  W.  Rep.  467. 

Yielding  the  utmost  force  that  can  be 
claimed  to  the  equitable  considerations 
■  which  might  Influence  tbe  state  in  assnm- 
Ing  responsibility  for  the  wrongs  Inflicted 
on  third  peraona  by  the  fraudulent  acts  of 
Its  own  cttosen  officers,  the  stubborn  fact 
remains  that  tbe  exlstlug  goremment  Is 


not  bound,  and  even  lacks  the  power,  to 
make  any  provisions  for  the  redemption  of 
these  bonds.  This  leaves  the  case  within 
the  Inexorable  grasp  of  the  authority  ofthe 
decision  In  Knight's  CaHe,  where  the  court 
went  much  further  than  we  can  go  In  this 
case,  and  said:  "We  have  considered  the 
defense  In  the  most  favorable  view  In 
which  It  can  be  placed  for  the  defendants. 
We  have  assumed,  for  the  sake  of  argu- 
ment, that  the  conduct  of  the  officers  of 
the  tresNury  department,  of  the  custora- 
houKe,  and  of  tbe  bank  at  which  the  Inter- 
est was  paid,  bad  been  such  as  to  entitle 
tbe  fair  bolder  of  the  note  to  demand  its 
amount  from  the  United  States."  Bnt 
even  on  this  hypothesis  tbe  court  said  the 
purchaser  did  not  buy^tne  chance  of  a 
successful  application  at  Washington  for 
the  reimbursement  nf  what  he  advanced. 
He  wished  to  purchase,  aud  he  believed  he 
was  purchasing,  an  unadulterated  truas- 
nty  note,  receivable  In  payment  of  duties 
at  tbe  castfim-bouse,  and  salable  at  tlie 
market  price;  one  wbicb  be  could  not  be 
compelled  to  take  back  after  he  had  sold 
it.  He  was  In  error  when  be  received  as 
such  the  note  which  is  the  object  of  tbe 
present  suit.  His  error  prevented  his  con- 
sent, and  the  absence  of  his  consent  de- 
prived tbe  sale  of  all  Its  effects  and  conse- 
quences."  It  Is  apparent  that  plaintiff  In- 
tended to  buy,  and  defendants  to  sell,  nn- 
tninted  and  unquestioned  bonds  of  the 
state,  the  redemption  of  whicb  in  principal 
and  Interest  Is  provided  for  In  the  existing 
constitution  and  laws;  not  bonds  which 
the  government  of  tiie  state,  as  organized 
under  that  constitution,  cannot  and  will 
not  provide  for*  and  which  can  never  be 
recognlied  or  redeemed  by  any  power 
short  of  an  amendment  of  the  constitu- 
tion. For  these  reasons,  as  well  as  for 
those  more  elaborately  stated  In  the  prin- 
cipal opinion,  I  concur  in  the  decree,  and 
Justices  McEnrrt  and  Brbaux  also  eon- 
cur  in  this  opinion. 

Watkins,  J.,  (tliKBeBtlaif.)  It  appears 
that  on  April  24,  1&S9,  the  plaintiff  bought 
of  defendants  five  bonds  of  tbe  state  of 
Louisiana,  of  91,000  each,  for  which  she 
paid  f4,443.76;  and,  alleging  ber  subse- 
quent discovery  of  the  fact  that  said  bonds 
were  not  valid,  and  that  the  state  had  re- 
fused to  recognise  them,  she  demands  of 
defendants  mtltntlou  of  the  price  paid 
therefor.  The  grounds  of  nullity  assigned 
are,  viz.:  First.  That  tour  of  said  bonds 
—those  numbered,  respectively,  742,  842. 
866,  and  8H3.  which  heretofore  formed  a 
part  ot  the  consolidated  bonds  held  by  the 
state  for  the  use  nnd  benefit  ofthe  Agrl- 
coltaral  and  Mechanical  College — were,  by 
the  23Sd  article  ot  the  state  cuustltutlon. 
declared  to  be  null  and  void  after  the  let 
day  of  January,  1880,  and  fur  the  payment 
of  which  the  legislature  was.  In  terms, 
prohibited  from  making  any  provisions; 
and  that  It  also  commanded  that  same 
should  be  destroyed  Insuvb  manner  as  the 
general  assembly  may  direct.  Second. 
That  tbe  bond  numbered  6,611,  being  one 
of  tbe  series  ot  consolidated  bonds  wblcb 
bad  been  exchanged  under  Act  121  of  ISSU 
tor  constitutional  bonds,  Is,  quoting  from 
plaintiff's  brlet,  pa^e  8.  "paid  and  ex- 
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tinKuished."  A^alnat  tblB  vetfon  three 
defeuses  are  set  up,  viz.:  F/rac,  that  de- 
fendants acted  as  brokers,  and  are  only 
liable  for  fraads  or  faults,  and  are  tree 
from  both;  second,  that,  if  the  transac- 
tion Is  deemed  u  sale,  It  'was  uf  a  specific 
thine,  and  defendants  delivered  exactly 
what  the  plalntin  boufcht;  tbird,  that  the 
bunds  Id  question  are  valid  oatBtandlng 
obllKatlons  of  the  state. 

1.  On  the  first  proposition,  my  opinion 
Ifl  In  accord  with  that  of  the  majority  of 
the  court,  for  the  reasons  stated,  that.  If 
defendants  acted  as  brokers  In  the  trans- 
action, and  sold  the  bunds  to  plaintiff  for 
other  persons  than  themselves,  their  lia- 
bility Is  that  of  vendors,  for  the  reason 
tbey  failed  to  disclose  the  fact  of  tUWr 
having  acted  in  that  capacity,  or  the 
names  of  tbelr  principals.  Brokers  buy 
and  sell  on  their  own  account,  customari- 
ly, as  well  as  upon  the  account  of  others. 
If  they  sell  on  their  own  account,  they 
are  evidently  responsible:  and  to  avoid 
such  reflpouslbiUty  tifey  must  show  who 
their  undiBcIoBed  principals  are. 

2.  On  the  wcond  propobltlua  I  am  also 
in  accord  with  the  majority  of  theconrt, 
— that  Is  to  say.  If  the  transaction  Is  to 
be  viewed  as  one  of  sale  ur  assignment, 
and  therefore  guvenied  by  the  precepts 
of  the  Civil  Code,  and  not  as  a  transfer  of 
negotiable  Instruments,  and  therefore 
controlled  by  the  principles  of  the  law- 
merchant;  for,  as  vendors  of  bonds  as 
articles  of  merchandise,  detendanta  are 
bound,  under  the  law  of  warranty,  to 
protect  plaintiff ;  while  as  doiiA //de  hold- 
ers and  transferrers  pf  negotiable  securi- 
ties a  dtRerent  rule  obtains;  for,  say  the 
supreme  court,  speaking  through  Mr.  Jus- 
tice SwAT.NB.  Id  Mnrray  t.  LardDer,  2 
Wall.  ]10:  "The  general  mle  of  the  com- 
mon law  IB  that,  except  by  a  sale  In  mar- 
ket overt,  DO  one  can  give  a  better  title  to 
personal  property  than  he  has  himself. 
The  exemption  from  this  principle  uf  secu- 
rities transferable  by  delivery  was  estab 
llsbed  at  an  early  period." 

H.  But  on  the  third  proposition  I  cannot 
agree  with  tbe  majority  otthe  eoort.  The 
proof  Is  clear  to  the  effect  that  the  bonds 
in  qnestiun  are  genuine  consulldated 
bonds  of  tbe  state  of  Louisiana,  regular- 
ly and  properly  issued  under  and  inpnrsu- 
ance  of  the  funding  laws  and  the  cor- 
responding constltntlonal  amendment; 
that  the.r  were  dnly  signed  by  tbe  govern- 
or, auditor,  and  secretary  of  state,  and 
the  Interest  coupons  thereto  attached 
were  signed  by  the  state  treasurer  and 
auditor,  as  required  by  the  provisions  of 
section  3  of  the  funding  act  of  1K74;  that 
they  were  apparently  issued  by  tbe  board 
of  liquidation,  provided  by  section  2  of 
that  act,  and  were  by  said  board  regular- 
ly exchanged  for  "valid  outstanding 
bonds  of  the  state."  and  possessed,  pri- 
marily, a  good  consideration;  that  they 
were  payable  to  bearer  at  40  years  from 
the  Ist  of  January,  1874,— regularly  num- 
bered, and  bear  Interest  at  the  rate  of  7 
per  cent.,  payable  semi-annually ;  that 
they  composed  and  repr'.>8ented  a  part  of 
the  boDded  debt  of  the  state,  the  amoDut 
of  which  was  fixed  In.  tbe  fondlDg  act  of 
1874  at  116,000,000.  and  which  was  Intend- 


ed to  "constitute  a  systematlaed  Issneol 
bonds,  having  uniformity  In  date,  mutori- 
ty.  and  form."  Hope  v.  Board,  4.S  La. 
Ann.  763,  9  South.  Bep.  T54.  These  facts 
are  not  questioned  by  tbe  opinion  of  the 
majority,  nor  by  counsel  for  tbe  plaintiff; 
the  theory  of  the  latter  being  that  said 
bonds  heretofore  formed  a  part  ot  the 
consolidated  bonds  of  tbe  state,  but,  for 
reasons  assigned  as  subsequently  happen- 
ing, same  had  ceased  to  be  legal  and  valid 
obligations  of  the  state.  It  Is  this  latter 
proposition  that  the  ilefendan''s  deny.  In 
order  to  test  the  validity  said  bonds 
Id  tbe  bands  of  defeodau'''^  as  holders 
thereof,  on  the  24th  of  April,  1F189,— the 
date  plaintiff  purchased  tbem.— the  status 
of  the  bonds,  primarily,  must  be  ascer- 
tained and  first  determined.  For  on  tbe 
foregoing  state  of  facts  tbe  defendants* 
contention  Is  that  they  were  bona  fide 
holders  of  the  negotiable  paper  of  the 
state  of  Louisiana,  maturing  at  a  date  Id 
the  future,  aud  are  entitled  to  the  protec- 
tion f  tbe  law-merchant,  on  the  theory 
that  a  state,  like  tbe  United  States,  when 
she  makes  beraelf  a  party  tn  negotiable  In- 
struments, through  her  duly-authorized 
officers,  acting  under  constitutional  and 
statutory  warrant.  Incurs  all  tbe  rUks 
and  responsibilities  of  an  Individual  maker 
or  Indoruer  ot  such  instruments  under 
like  circumstances.  While,  on  the  other 
hand,  counsel  for  the  plaintiff,  admitting 
"that,  as  betwef>n  holders  of  said  bonds, 
tbey  are  govenied  Id  all  partlenlars  bytbe 
Jurisprudence  applicable  to  negotiable  In- 
struments." denies  that,  "as  regards  the 
state,  the  principles  can  be  so  sweeping;" 
for,  says  he,  "to  admit  such  a  pruposl- 
tloD  would  concede  tbe  power  of  an  offi- 
cer sbarged  witb  the  mission  of  certain 
state  or  manlclpal  securities  to  over- 
whelm  the  state  or  municipalities  with  an 
unlimited  andlncontestable  debt."  There- 
fore the  first  question  to  be  solved  In  the 
effort  to  test  tbe  primary  validity  of  tbe 
bonds  under  consideration  Is  the  capacity 
and  character  of  the  state  as  maker 
thereof. 

Appareatly  these  bODds  are  iDveat- 
ed  with  the  fullest  sanction  that  could  be 
given  to  any  piece  of  paper  which  a  sover- 
eign state  could  Issue  and  put  upon  the 
markets  of  the  world.  They  have  tbe  full- 
est possible  sanction  of  tbe  legislature  of 
tbe  state,  as  expressed  In  the  funding  stat* 
utes.  At  the  same  sessloo  of  tbe  gen- 
eral assembly  whereat  the  funding  laws 
were  enacted,  a  constltntlonal  amend- 
ment was  proposed,  which  declared,  inter 
a//a,tbaC  "tbe  Issue  of  consolidated  bonds 
authorized  by  the  general  assembly  of  the 
state  at  Its  regular  session  In  1874  is  here, 
by  declared  to  create  a  valid  contract  t>e- 
tween  the  state  and  each  and  every  bold' 
er  ot  said  booda,  wbieb  tbe  state  Fbali  by 
no  meana  Impair;  and  that  "the  said 
bonds  shall  be  valid  obUgattoaa  of  the 
atate  in  favor  of  any  holder  thereof,  and 
DO  court  aball  enjoin  tbe  payment  of  tbe 
principal  or  interest  thereof,  or  the  levy 
and  collection  of  the  tax  therefor,"  etc. 
(Italics  are  mine.)  Act  S  of  1874;  Act  4,  p. 
42.  This  amendment  was  adopted  as  a 
part  of  the  organic  law,  prior  to  the  date 
of  the  Issuance  of  said  consolidated  bonds. 
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and  consHtated  and  remained  a  part 
thereof  autll  the  let  of  January,  1880. 
Hence  the  whole  aeries  of  cnnsulidated 
bonds  was  not  only  aatborlied  by  statute 
and  constitutional  amendment,  but  In 
said  amendment  the  bonds  aredeclared  to 
be  "  valid  contracts  between  the  state  and 
each  and  every  holder  thereof,"  and  also 
"  valid  obll/fatlons  of  the  state  la  favor  of 
any  holder  thereot.^  It  were,  In  my  opin- 
ion, a  vain  effort  to  search  out  words  of 
more  evident  and  emphatic  Import  with 
which' to  clothe  a  statutory  or  uonstltu- 
tlonal  mandate,  authoriztngcertuin  desig- 
nated state  officers  to  bind  the  state  t(j  a 
solemn  contract,  than  are  those  I  have 
Just  quoted  from  the  funding  statute  and 
constitutional  amendment.  Manifestly,  it 
was  upon  the  faith  of  these  laws— atatu- 
tory  aud  constltntional— that  the  public 
creditors  of  the  state  accepted  such  consol- 
idated bonds,  and  save  In  exchange  there- 
for other  warrants  and  obligations  of  the 
atate.  Then,  what  Is  the  position  the 
state  occnpies  In  such  a  contract  towards 
Its  creditors  and  other  persons  who  ac- 
quire possession  of  socb  paper  In  market 
overt?  An  examination  of  the  anthorltlea 
will  attest  the  truth  of  the  rale  to  be  that 
the  government  of  a  atate,  like  that  of  the 
IJnitod  Atatee,  when  she  makes  herself  a 
party  to  negotiable  paper,  Incurs  all  the 
risks  and  responsibilities  of  an  Individual 
maker  or  Indorser  of  such  instruments  un- 
der Ilkcclrcnmstances.  One  author  states 
theiuleto  be  that  "government  bonds, 
payable  to  bearer,  of  otherwise  negotiable 
In  form,  are  negotiable  Instruments,  and 
may  be  transferred  assnch."  Band.  Com. 
Paper,  p.  449,  §  348.  **The  government  of 
the  United  States,  It  has  been  held,  may, 
by  its  authorized  ottlcera,  become  a  party 
to  nevotlable  paper,  with  all  the  rights 
and  liabilities  of  an  Individual,  except  the 
liability  to  be  sued."  Id.  9  S50.  Another 
states  It  thua:  "Except  In  so  far  as  the 
power  of  the  government  may  be  restrict- 
ed by  constitutional  limitation,  there  can 
be  nu  doubt  that  both  the  state  and  fed- 
eral governments  may,  by  their  duly  au- 
thorized agents,  become  parties  tu  any 
species  of  commercial  paper."  Tied.  Com. 
Paper,  p.  129,  S  11)3.  Another  author  puts 
It  thus;  "There  la  no  doubt  that  when  an 
officer  of  the  government,  federal  or  state, 
who  la  authorized  to  bind  the  government 
as  drawer,  maker,  or  acceptor  of  a  nego- 
tiable Instrumput,  draws  or  accepts  a  bill, 
or  makes  a  note,  in  behalf  of  the  United 
States  or  the  state  which  he  represents. 
Its  validity  cannot  be  questioned  when  It 
has  passed  into  the  hands  of  a  bona  Ude 
holder  for  value,  without  notice  of  any  de- 
feet.  The  government  would  then  be 
hound  by  its  negotiable  paper,  jueC  as  an 
individual  would."  1  Daniel,  Neg.  Inst, 
p.  §  4.S6.  The  foi-egolng  opinions  of 
text-wrltere  are  founded,  In  the  main,  on 
the  authority  (rf  U.  S.  v.  Bank  of  Metrop- 
olis, 16  Pet.  877,  and.  Floyd's  Acceptances, 
7  Wail.  666.  And,  in  my  opinion,  I  cannot 
do  better  than  quote  a  Blngle  paragraph 
from  the  former  case,  as  presenting  In  the 
clearest  light  the  view  entertained  by  the 
supreme  court  on  the  question.  They 
say:  "When  the  United  States,  by  Its  au- 
thorized officer,  become  a  party  to  nego- 


tiable paper,  they  have  all  the  rights  and 
Incur  all  the  responHlbllltles  of  individuals 
who  are  parties  to  such  Instruments.  We 
know  of  no  difference,  except  that  the 
United  States  cannot  be  sued.  But  If  the 
United  States  sue,  and  a  defendant  holda 
Its  negotiable  paper, the  amountof  It  may 
be  claimed  as  a  credit.  It,  alter  being  pre- 
sented. It  has  been  disallowed  by  the  ac- 
counting officers  of  the  treasury ;  and,  if 
the  liability  of  the  United  States  upon  It 
be  not  dlacharged  by  some  erf  thuao 
causes  which  discharge  a  party  to  com- 
mercial paper.  It  should  .be  allowed  by  a 
Jury  aa  a  credit  against  the  debt  claimed 
by  the  United  States."  Citing  Peters  v. 
Insurance  Co.,  1  Story,  464;  Bank  v.  Dunn, 
6  Pet.  57:  U.  S.  v.  Barker,  12  Wheat.  561. 
And  one  selected  from  the  latter  case  puts 
the  governing  rale  tn  even  a  stronger 
light,  for  In  that  caae  the  court,  Bpeakmg 
through  Mr.  Justice  Millbb,  said:  "It 
muat  be  taken  aa  settled  that  when  the 
United  States  becomes  a  party  to  what  is 
called  'commercial  paper,'— by  wiilch  is 
meant  that  clasa  of  paper  which  la  trans- 
ferable by  indorsement  or  delivery,  and 
between  private  parties  la  exempt  In  the 
bands  uf  fnnocent  holders  from  Inquiry  In- 
to the  clrcuuistauces  uuder  which  It  waa 
put  in  circulation,— they  ere  bound  In  any 
court  to  whose  Jurisdiction  they  submit 
by  the  same  prwctplea  that  govern  iodU 
vldaals  in  their  relations  to  such  paper.* 
(Italics  are  mine.)  Those  two  cases  in> 
volved  time-drafts,  or  bills  of  exchange, 
drawn,  one  by  a  contiactor,  lor  army 
supplies,  on  and  accepted  by  the  secretary 
of  war,  and  the  other  by  a  mall  contract- 
or, on  and  accepted  by  the  postmaster 
general,  and  in  possession  of  third  holders 
for  value,  before  maturity.  But  In  Ver- 
mllye  v.  Expreaa  Co.,  21  Wall.  IJtei,  the  court 
dealt  with  United  States  treaaury  notes, 
and  In  the  course  of  Its  opinion  said :  "  We 
cannot  agree  with  counsel  for  the  appel- 
lants that  the  simple  fact  that  they  were 
the  obligations  of  the  government  takee 
them  out  of  the  rule  which  subjects  the 
purchaser  of  overdue  paper  to  an  inquiry 
into  the  circumatances  under  which  it  was 
made,  aa  regards  the  rights  of  antecedent 
holders;"  thus  reaffirming  the  aame  doc- 
trine as  that  announced  previously.  Tbia 
principle  has  been  announced  In  many  re- 
cent cases,  and  notably  In  Murray  t. 
Charleston,  96  U.  S.  432,  In  which  the  court 
employed  this  emphatic  language,  vis.: 
"The  truth  is,  states  aud  cities,  when  they 
may  borrow  money,  and  contract  to  re- 
pay It  with  Infereat,  are  not  acting  as 
sovereignties.  They  come  down  to  the 
level  of  ordinary  Individuals.  Their  con- 
tracts have  the  same  meaning  us  that  of 
aimllarcoutracts  between  private  persons. 
Hence,  Instead  of  there  being.  In  the  under- 
taking of  a  state  or  city  to  pay,  a  reserva- 
tion of  a  sovereign  right  to  withhold  pay- 
ment, the  contract  should  be  regarded  as 
an  assurance  that  such  a  right  will  nut 
be  exercised.  A  promise  to  pay,  with  a 
reserved  right  to  deny  or  change  the  effect 
of  the  promise.  Is  an  absurdity. "  In 
Louisiana  v.  Jnmel,  107  U.  8.711,2  Sup. 
Ct.Rep.  12S,  thesupreme  court, In  speaking 
of  theldentlcal  lasueof  consolidated  bonda 
we  are  now  considering,  said :  "Whatever 
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may  be,  ordlnarllr,  tbe  eOect  of  a  prumlse 
or  a  .pledge  of  faith  by  a  state,  tbe  lan- 
guage employed  In  tbla  Inatance  abows 
anmlatakably  a  dealgQ  to  make  tbeee 
promises  and  tbeee  pledges  bo  far  con- 
tracts that  tbelr  obligation  would  be  pro- 
tected by  tbe  constitution  of  the  United 
States  against  Impairment." 

I  have  gone  Into  this  qumtlnn  rery  thor- 
oughly on  account  of  its  overshadowing 
Importance,  In  my  opinion.  In  this  case; 
and  in  so  doing  I  have  confined  mysell  to 
the  views  uf  text-writers  and  opinions  of 
the  supreme  court:  not  because  I  was 
dealing  with  a  federal  question,  but  be- 
cause 1  regarded  them  as  the  beet  exposi- 
tion of  the  law-merchant,  with  respect  to 
negotluble  securities  ol  tbe  governments 
of  the  United  States  and  of  the  states. 
Having,  as  I  confidently  submit,  made  a 
4]emonstratlon  of  tbe  proposition  that 
prefaces  this  paragraph.— that  Is  to  sny» 
In  the  execution  ot  negotiable  instru- 
ments, payable  at  a  future  date,  govern- 
ments come  down  to  tbe  level  uf  ordinary 
persona,  and  Incnr  all  the  responsibilities 
ot  individuals  who  are  parties  to  such  ]□- 
■struments,  while  pOHSessing  all  of  their 
rights,— I  will  next  address  mysell  to  the 
charges  of  nullity  and  illegality  whlcb  the 
plaintiff  assigns  as  the  ground  she  relies 
upon  for  recovery  of  defendants;  and,  at 
the  risk  of  being  tedious,  1  will  restate  the 
«a8e,  as  presented  by  tbe  pleadlni^,  and 
then  analyse  tbe  evidence  that  la  famished 
OS  In  the  trHOscript  of  the  unlllty  and  Ille- 
gality of  the  bunds  In  suit.  We  will  tlrst 
4>xamlne  tbe  case  af>  applicable  to  tbe  four 
bonrls  wblcb  are  denominated  "Agricult- 
orul  and  Mechanical  College  Bonds, "of 
■11,000  ench. 

(bb)  The  plaintiff  alleges  that  sbepur- 
■cbased  ol  the  defendants,  as  brokers  In 
bonds,  doing  business  as  such  In  the  city 
■of  New  Orleans,  20  bonds  of  tbe  denomina- 
tion of  91,000  each,  "known  commonly  as 
four  per  cent,  bonds  of  tbe  state  of  Lou- 
isiana," with  Interest  coupons  attached, 
-and  for  wblcb  she  paid  88%  cents  on  the 
dollar;  that  being  tbe  marked  price  there- 
for at  that  date.  That  said  bonds  have 
'  alnce  remained  In  her  poaeesslon,  and  **she 
discovered  nnl.r  recently  that  four  of  said 
bonds, numbered,  respectively,  742,842.866, 
and  883,  are  not  legal  bonds  of  tbe  state 
of  Louisiana  ;  that  they  have  never  been 
lawfully  issued;  that  they  were  not,  at 
tbe  time  of  said  sale,  and  bave  never  since 
been,  valid  and  legal  obligations  ot  tbe 
-said  state;  and  that  they  are  a  part  of 
-tbe  consolidated  bonds  which  were  for- 
merly held  by  the  treasurer  uf  the  state  of 
Louisiana  for  the  nae  of  the  Agricultural 
And  Mechanical  College  fund,  and  that 
said  bonds  were  declared  by  the  233(1  arti- 
cle of  the  constitution  ot  L<iulslana  to  be 
null  and  void  after  the  latdayuf  January, 
1880,  and  that  tbe  general  assembly  of 
Xoulsiana  was  prohibited  by  said  article 
from  ever  providing  for  the  payment  of 
«aid  honds."  In  addition,  her  petition 
contains  tbe  distinct  admission  that  she 
collected  the  interest  coupons  on  said 
bonds  maturing  on  the  let  of  July,  18K9, 
subsequent  to  her  acquisition  of  them 
from  defendants;  and  avers  that  she  pre- 
aented  ttaos0  coupons  maturing  on  tbe  Ijjt 


of  January,  1890,  to  the  fiscal  agent  ot  the 
state  for  payment,  but  payment  thereof 
was  refused.  It  thus  appears  that  plaln- 
tlO's  chaises  are  founded  exclusively  upon 
tbenallity  resulting  from  tbe  declaration 
of  the  constitution,  and  not  upon  any 
specific  charge  of  fraud  npon  the  part  of 
any  ofiicer  ot  tbe  state  government,  or 
npon  any  averment  of  embezzlement  or 
theft  ot  said  bonds  from  the  custody  ol 
any  state  fiduciary  or  depository.  There  la 
no  averment  that  defendants  acquired 
said  bonds,  or  any  one  ot  them,  mule  0</e. 
or  with  knowledge  of  tbe  alleged  nullities, 
other  than  such  as  may  bave  been  con- 
veyed to  them  by  the  said  constitutional 
provisions.  Defendants*  answer  alleges 
thattbey  are,  and  have  been,  large  deal- 
era,  as  brokers  andotherwlBe.lntbe  bonds 
ot  the  state  of  Louisiana,  wblcb  are  nego- 
tiable securities,  not  yet  doe,  and  custom- 
arily bongbt  and  sold  in  open  market, 
here  and  elsewhere;  and  that,  as  such, 
tbey  passed  dally  from  band  to  hand, 
without  other  warranty  than  that  the 
signatures  thereto  are  genuine.  Tbey  aver 
that  these  bonds  are  such  negotiable  In- 
atrnments  as  were  put  In  circulation  by 
and  through  the dnly-ap pointed  officers  of 
the  state  tor  value;  and  that,  In  tbelr 
bunds,  same  are  and  were  good  and  valid 
obligations  of  the  state,  and  unimpeach- 
able as  to  all  equities  existing  between  the 
state  and  her  officers,  and  consequently 

Slalntltl  Iswittaont  any  right  of  complaint, 
ow,  what  Is  the  evidence  famished  by 
the  transcript  on  the  tasnes  tjins  presented? 

Taking  the  facts  chronologically,  I  find 
tbe  following,  viz.: 

(a)  That  on  tbe  30th  of  November.  1874, 
there  were  presented  to  the  board  of  liq- 
uidation 827  Agricultural  and  Mechanical 
College  bonds  of  f  1,000  each,  for  exchange 
in  consolidated  bonds,  nnder  and  in  con- 
formity with  the  provisions  of  the  funding 
act  of 1S74. 

{b)  That  up  to  and  Inclusive  of  the  date 
March  11, 1889.  the  following  is  the  exact 
status  of  tbe  bondeil  Indebtedness  ol  the 
state  of  Louisiana,  viz. : 

Whole  amoDQt  of  consolidated          $1S,110,BOO  00 

Leu  oonsUtaMonal  bonds   900,200  00 

Dfflerenoa   tll,8S(t,800  00 

And  that  of  that  amount  there  had  been 
insued  consolidated  bonds  of  tbe  denomi- 
nation ot  91.000:  bonds  numbered  fruui  1 
to  10,000.  To  this  effect  was  the  report  of 
tbe  present  state  treasurer  to  the  secre- 
tary of  the  New  York  Stock  Exchange  on 
tbe  date  specified. 

(c)  A  like  statement  Is  contained  In  the 
auditor's  report  for  the  years  1888  and 
1S8U,  from  which  Is  deducted  tbe  sum  of 
S196.2<K)a8  representing  Agricultural  and 
Mechanical  College  bonds. 

{d)  Tbe  official  report  ot  tbe  treasorer, 
made  for  the  year  1879,  shows  that  there 
were,  in  general  terms,  on  band  at  that 
date,  viz.:  "igObonds  ot  $l,000each, Issued 
by  the  state  of  Louisiana  nnder  Act  Sot 
1874.  numbered 710  to  905,  inclusive ;  2 bonds 
of*100each;  •  •  •  total  held  tor  ac- 
count of  Agrlcaltnral  and  Mechanical  Col- 
lege. $196,200. 

.  ie)  Tbe  present  auditor  and  treaaurei^ 
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the  former  havlnp;  been  tlie  incumbent  for 
eight  or  ten  years  coUHecntlvely— state, 
aa  wltDcaseB,  that  they  "have  never  eeen 
any  of  these  bonds  nntU  recently,  and 
that  ail  of  their  knowledge  tn  that  respeut 
is  derived  from  offlcial  documents.  ** 

(f)  The  treasurer  states  that  the  Inter- 
est coupons  upon  the  bonds  tn  question 
mataring  on  the  1st  of  July,  1888,  and  the 
Ist  of  January,  1889,  were  paid  by  the 
banks  tn  New  Orleans,  that  were  actlDgaa 
fiscal  agents  of  the  state;  and  the  plain- 
ttrr's  agent  states  as  h  witness  that  he  roI- 
lected  the  Interest  coupuna  falling  due  on 
the  Ist  of  July.  1889,  but  that  thos*t  falling 
dae  on  the  Ist  of  January,  1890,  were  re- 
fused payment, 

(jf)  The  treasurer  states  that  there  Is  In 
his  office  no  evidence  of  bis  predecessor 
having  made  any  report  under  Act  121  of 
1S80,  In  reference  to  the  surrender  of  con- 
solidated bonds. 

(h)  While  there  was  a  Joint  committee 
of  the  general  assembly  of  1880  appointed, 
and  which,  in  a  general  way,  represented 
in  Its  report  that  the  Agricultural  and 
Mechanical  College  bouAti,  inter  Alios,  were 
un  hand,  and  recommended  the  appoint- 
ment uf  a  committee  with  authority  to 
destroy  them,  this  appears  never  to  have 
been  dune.   Honse  Jour.  1880,  p.  472. 

(/)  Another  joint  committee  uf  the  gen- 
eral assembly  of  1882  adopted  a  resolution 
aothorlxlng  the  auditor  and  treasurer  to 
destroy  the  bonds  referred  to  In  the  reso- 
lution of  1880,  hut  no  action  seems  to  have 
been  taken  under  It.  Kesolutlon  of  It^, 
No.  127. 

U)  np  to  July,  1888,  all  the  coupons  car- 
ried by  the  banks,  as  stated  in  paragraph 
f,  were  subsequently  destroyed  by  a  Joint 
committee  of  the  general  assembly. 

(It)  On  the  20tb  of  September.  1889,  the 
said  treasurer  sent  to  tbe  secretary  of  the 
New  Tork  Stork  Exchange  a  communica- 
tion, stating  that  "the  following  consoli- 
dated bonds  of  the  state  of  Louisiana* 
were  declared  null  and  void  after  the  first 
day  of  January,  1880.  by  article  233  of  the 
constitution  of  1879,  vis.:  College  and 
seminary  funds,  196  bonds  ot  91,0U0  each, 
Nos.  710  to  906;"  bnt  he  tailed  to  state 
that  said  bonds  were  on  hand,  and  then 
concluded  bis  letter  thus,  vis. :  "The  fore- 
going bonds  are  null  and  void,  and,  as, 
coupons  uf  snraeot  them  have  been  present-' 
ed  for  payment,  It  would  appear  that 
[some  of  the]  bonds  were  on  the  market.  ** 

(/)  On  the  7th  uf  September,  1890.  pre- 
viously, the  auditor  bad  given  formal  no- 
tice to  the  treasurer,  and  to  the  fiscal 
agents  of  the  state,  uf  suspicions  he  enter- 
tained in  reference  to  these  bonds  of  the 
Agricultural  and  Mechanical  College.  . 

(m)  Contemporaneously  an  investiga- 
tion was  put  on  foot  by  tbe  auditor  and 
treasnrer,  which  disclosed  that  a  number 
of  interest  coupons  corresponding  with 
these  bonds  had  been  paid  by  the  banks. 

(n)  At  page  16  ot  the  Joint  report  made 
by  said  officers  I  find  the  following,  viz.: 
"Only  since  the  adoption  ot  the  report 
of  the  Joint  committee  appointed  under 
concurrent  resolution  No.  5  of  1888,  have 
coupiins,  paid  by  the  state's  agents  in 
Iiondon,  New  York,  and  New  Orleans, 
been  tamed  orer  to  tbe  auditor  for  can- 


cellation, twfJ  it  WHS  xvbeD  eoterlD/c  these 
coupons,  taken  vp  bPtneen  January- 32od 
Slid  July  30tb  last,  (188it,)  that  numbeis 
corresponding  with  the  numbers  ot  sever- 
al ot  said  bonds  on  tbe  coapon-bookn 
which  were  marked 'CADceled'  weretound.^ 
(Italics  are  mine.)  "A  further  Investiga- 
tion disclosed  the  tact  that  these  coupons 
are  not  counterfeit,  but  coupons  clipped 
trum  bonds  which  are  supposed  to  have 
been  destroyed  as  required  by  Act  121  of 
1880,  and  concurrent  resolution  127  of  1882.** 

(o)  The  treasurer.  In  answer  to  a  fur- 
ther communication  from  the  secretary  of 
the  New  York  Stock  Exchange,  maklns 
inqnlry  "as  to  tbe  daj's  and  dates  when 
the  Information  contained  In  his  previous 
letter  was  promul/tated,  designating  tbe 
Dumbera  of  tbe  bonds  which  were  de- 
clared nail  and  void," stated  on  tbeSStb 
of  October,  1889,  that  "the  information 
had  been  previously  published  in  tbe  New 
Orleans  dally  papers,  and  had  boen  ob- 
tained from  the  banks  which  represent 
the  state  In  the  payment  of  '.he  current 
coupons.  The  official  report  to  the  goT- 
ernur  of  the  state,  which  was  published 
un  the  29tfa  ultimo  and  copied  in  the  dally 
papers,  was  tbe  Qrst  oScisl  ptiblieatlon 
of  the  numbers  of  tbe  Illegal  issue  of 
bonds."    (Italics  are  mine.) 

(p)  The  pnrchaslng  agent  of  the  plain- 
tin,  as  witness,  states  that  he  collected 
the  Interest  coupons  on  Jnly  1,  l!489,  "pre- 
vious to  any  BusplcloHfl  about  the  invalid- 
ity of  the  bonds;"  adding  that  his  flnt  in- 
timation as  to  their  invalidity  was  Iq 
August  or  September,  1889,  and  that  U 
was  obtained  from  the  newspapers. 

{q)  One  of  the  defendantH*  firm  states 
as  a  witness  that  the  first  Intimation  he 
had  of  any  of  tbe  bonds  his  firm  had  lieen 
dealing  In  being  fraudulent  was  in  Sep- 
tember, 1889,  while  he  was  In  New  York, 
and  that  "up  to  that  time  they  bail 
passed  unqnestloneO  from  hand  to  hand," 
and  that  same  "had  been  dealt  with  by 
the  stock  exchange  like  bank-notes." 
"They  looked  at  the  signatures,  and.  If 
they  were  all  right,  the  bond  passed." 
Both  Moore  and  Wheeler  clrenmstantlalij' 
state  that  the  defendants  purchased  said 
bonds  on  the  same  day  and  date  on  which 
they  sold  same  to  the  plaintiff. 

This  analysis  ot  the  evidence  clearly  and 
Indisputably  demonstrates  that  there  Is 
no  proof  of  any  particular  fraud  or  act  ot 
embezzlement  on  tbe  part  of  any  one  In 
the  emission  of  the  four  consolidated 
bonds  In  question,  either  alleged  or 
proved.  A  comparison  of  these  four 
bonds,  made  with  bond  6,611, — which  la 
not  alleged  to  be  one  of  the  series  of  A^ 
ricnltnral  and  Mechanical  College  bonds, — 
will  show  them  all  to  be  of  Identically 
the  same  tenor  and  physical  appearance; 
tbe  fonr  possessing  no  insignia  ot  their 
being  specially  dedicated  to  said  college 
fund.  They  are  parts  and  parcels  ot  the 
whole  systematized  series  of  the  state's 
consolidated  debt  ot  911,820,300.  Aside 
from  the  report  of  the  treasurer  In  1879, 
there  is  no  evidence  tending  to  show  that 
the  9196,000  ot  Agricultural  and  Mechanic- 
al bonds  were  at  any  time  physically  In 
the  possession  of  tbe  state  treasurer  since 
they  were  Issned  by  the  board  of  llQuida- 
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tlon  to  Noreniber,  T874.  tbongta  the  proof 
Is  abandant  that  tbey  bare  been  pxtant 
since  1880.  The  fact  that  they  were  not 
ileetroyed  by  the  oCBcerB  deslftoated  by 
]eKfBlatIve  commltteeB  of  1880  and  1882— 
the  boDda  being  In  the  original  before  the 
court,  and  in  no  mannerdefaced— definitely 
BQSgestH  their  absence  from  the  treasury 
then.  Tbat  same  have  been  In  circulation 
is  evidenced  by  the  payment  of  intereet 
coupons  by  the  state's  fiscal  agents, — 
even  to  the  plaintiff  herself.  Since  the 
passage  of  the  act  of  1888  all  Interest  cou- 
pons have  been  destroyed  by  legislative 
committees,  apparently  without  examina- 
tion or  qnestlon.  Mot  until  the  20th  of 
September,  1889,— aabaegnently  to  the 
plaintiff's  parcbase, — was  ofBctal  notlflca- 
tlon  furnished  by  the  treasurer  to  the  New 
York  Stock  Exchange  tbat  the  $19n,000  of 
Agricnltural  and  Mechanical  College  bonds 
of  f 1.000  each,  bearing  the  numbei-s  710  to 
905,  had  been  declared  null  by  the  terms 
of  the  constitution  of  1879.  Not  until  the 
7th  of  September,  18S9,  did  the  treasurer 
himself  nnd  the  fiscal  agents  receive  any 
notification  of  their  supposed  Illegality. 
It  was  only  by  carefnl  scrutiny  of  the 
coupon-book,  and  a  comparison  of  the 
numbers  of  the  coapons  thereon  registered 
as  canceled  with  the  numbers  of  the 
bonds  In  circulation,  that  the  auditor 
made  the  discovery  at  all,  and  the  frandO' 
lent  bonds  were  identtfled  by  their  nom- 
bers.  The  treasurer  officially  states  to  the 
New  York  Stock  Exchange,  over  his  sig- 
nature, under  date  October  29, 1889,  that 
the  "first  official  publication  of  the  num- 
bers of  the  Illegal  Issue  of  bonds"  was 
marie  to  the  governor  on  the  29th  of  Sep- 
tember, 1889.  Tbe  proof  is  clear  that  at 
the  date  of  tbe  defendants*  acqnlsltion  of 
these  bonds  and  their  sale  to  the  plain- 
tiff, and  antecedent  to  that  time,  neither 
party  to  this  salt  entertained  the  slight- 
est suspicion  of  them;  that  they  passed 
from  band  to  hand  In  market  without 
question,  and  had  been  theretofore  dealt 
with  by  the  stock  exchange  In  New  Or- 
leans like  bank-bills. 

The  following  Is  an  extract  from  tbe 
233d  article  of  the  conBtltutlun  of  1879, 
which  is  relied  upon  ns  annulling  tbe  Agri- 
cultural and  Mechanical  College  bonds, 
viz.:  "The  debt  due  by  the  state  to  tbe 
Agrlcnltnral  and  Mechanical  College  fund 
la  hereby  declared  to  be  the  sum  of  one 
hundred  and  eighty-two  tbousand'three 
hundred  and  tbirt«en  and  8-100  dollars, 
being  the  proceeds  of  the  sales  of  lands 
and  land  scrip  heretofore  granted  by  the 
United  States  to  this  state  for  the  use  of 
a  college  for  tbe  benefit  of  agriculture  and 
the  mechanic  arts.  Said  amounts  shall 
be  placed  to  tbe  credit  of  said  fund  on  tbe 
books  of  the  auditor  and  treasurer  of  the 
state  as  a  perpetual  loan,  and  tbe  state 
shall  pay  an  annual  Interest  of  five  per 
cent,  on  said  amount  from  Jannary  Tst. 
1880,  for  the  use  of  said  Agricultural  and 
Mechanical  College.  The  consolidated 
bonds  of  tbe  state  now  held  by  the  state 
for  the  use  of  said  fund  shall  be  null  and 
void  after  tbe  first  day  of  January,  1880, 
and  the  general  assembly  sfaall  never 
make  any  provision  for  their  payment, 
nnd  tlie.v  shall  be  destroyed  Id  aach  man- 
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ner  as  the  general  assembly  may  direct." 
Let  me  for  a  moment  consider  this  consti- 
tutional mandate  In  reference  to  thebonds 
in  question,  and  see  what  It  Is.  First.  It 
fixes  the  amount  of  the  debt  of  the  stateat 
9182,813.03,  and  directs  that  that  sum  shall 
be  placed  to  the  credit  of  the  Agricultural 
and  Mechanical  College  fund  on  the  books 
of  the  auditor  and  treasurer  of  the  state, 
as  a  perpetual  loan  at  Interest.  Second. 
It  declarra  that  "the  consolidated  bonds 
of  the  state  now  held  by  the  state  for  the 
use  of  said  fund  shall  be  null  and  void  after 
the  first  day  of  January,  1880."  TbiM.  It 
declares  tbat  "tbe  general  assembly  shall 
never  make  any  provision  for  th^r  pay- 
ment." Fouetb.  It  further  declares  tbat 
said  bonds  "shall  be  destroyed  In  such 
manner  as  the  general  assembly  may 
direct."  The  first  thing  that  strikes  my 
mind  is  that  there  Is  a  marked  inconsist- 
ency between  the  1879  report  of  the  state 
treasurer,  that  is  so  much  relied  upon, 
and  the  article  of  the  constitution.  In 
this:  the  constitution  fixes  the  debt  of  the 
state  to  the  Acrlcnltaral  and  Mechanical 
College  fund  at  a  little  over  9182.000, 
whei-eas  the  treasurer's  report  fixes  the 
amount  of  the  Agricultural  and  Mechan- 
ical College  bonds  at  9196,000,— tbe 
amount  of  the  bonds  exceeding  the 
amount  of  tbe  debt  recognized  by  914,000. 
What  has  become  of  the  surplus  of  bonds, 
which  did  not  come  within  tbe  reach  of 
the  constitutional  flat?  Who  Is  to  vent- 
ure the  assertion,  ei  grwWa,— for  there 
is  no  evidence  on  that  subject  in  tbe  tran- 
script,— that  tbe  bonds  In  salt  are  not  of 
tbat  surplus.  Keeping  In  mind  that  in 
the  treasurer's  official  announcement  to 
tbe  secretary  of  the  New  York  Stock  Ex- 
change on  29th  of  October,  1889,— several 
months  subsequent  to  the  defendant's  ac- 
quisition of  their  bonds,  In  open  market,— 
"the  first  official  publication  of  the  num- 
bers of  the  Illegal  issue  ot  bonds"  was 
made  to  the  governor  of  the  state  on  the 
29tb  of  September,  1889,  and  how  can  It  be 
possible  for  any  one  to  have  known.  In 
anticipation  of  that  event,  tbat  those 
bunds  did  not  form  a  part  of  tbe  surplus 
of  914,000?  even  conceding  for  the  argu- 
ment that  tbe  remaining  9182,000  were 
annulled.  In  the  second  place,  as  the  ar- 
ticle In  question  treatn  them  as  "tbe  con< 
Bolldated  bonds  of  the  state,"  and  only 
declares  that  they  "shall  be  null  and  void 
after  tbe  first  day  ot  Jannary.  1880,"  tbsy 
were  admittedly  and  necessarily  valid  an- 
tecedent to  that  date.  And  if  they  went 
Into  circulation  while  esteemed  to  be 
valid  by  the  terms  of  the  constitution,— 
and  nothing  Is  shown  to  the  contrary, — 
any  attempt  to  annul  them.  In  the  bauds 
ot  Innocent  third  persons,  would  Justly 
be  considered  an  attempted  Impairment 
of  a  protected  contract.  Louisiana  v. 
Jumel,  107  U.  S.  711,  2  Sup.  Ct.  Rep.  128. 
In  tbe  next  place.  It  Is  perfectly  plain  that 
the  general  assembly  has  failed  to  carry 
out  the  constitutional  mandatetodestroy 
said  bonds,  and  thus  left  It  In  tbe  power 
ot  others  to  put  them  Into  circulation,  and 
thus  practice  a  traud  upon  thestate.  For 
one  of  two  propositions  Is  clear:  (1) 
Tbe  bonds  were  not  In  the  state  treasury 
In  18S0  or  anbaeqnentl7,and  therefore  were 
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aoaffected  by  tbe  article  of  tb^  conatlta- 
tlon;  or  (3)  if  they  were,  the  K^neral  as- 
sembly was  at  fault  lo  not  having  cansed 
them  to  be  destroyed,  and  tbnu  put  out 
of  the  reach  of  the  thief  and  embexsler.  In 
tbe  last  place,  it  la  also  plain  that  the 
failure  of  tbo  general  aaaembly  to  cause 
these  bondii  to  be  destroyed  baa  resulted 
in  tbe  payment  ot  their  Interest  coupons 
during  tbe  years  since  1880,  and  thus  ac> 
compllsbing,  by  Indirect  means,  a  viola- 
tion of  the  constitQtlonal  prohibition  that 
"tbe  general  assembly  shall  never  make 
any  provisions  for  their  payment,"  as 
well  as  to  Induce  the  commercial  world 
tu  put  its  trust  tn  them  as  valid  state 
securities,  relying  on  tbe  knowledge  and 
good  faith  of  tbe  state's  fiscal  agents  fo 
paying  tbe  coupons.  And  just  here  a 
question  arises  as  to  tbe  effect  the  pub- 
lic records  and  other  official  data  here- 
inbefore mentioned  have  as  matter  of 
law  upon  dealers  In  such  public  seen* 
ritles;  and  I  will,  en  paaaant,  express 
my  views  apon  It.  My  belief  and  delib- 
erate conviction  are  that  they  do  not  af- 
fect them  with  any  notice  at  all.  Mr. 
Daniel  states  the  rule  thus:  "Parties  ne- 
gotiating for  negotiable  Instruments  are 
nut  bound  to  take  notice  of  public  records 
and  litigation  which  wonld  affect  them 
with  notice  were  they  dealing  with  the 
Bnbject-metter.  And  therefore,  when 
there  la  nothing  on  the  face  of  tbe  bill  or 
note  giving  notice  of  any  defects,  the  fact 
that  tbe  deed  of  trust  securing  its  pay- 
ment contHlus  recitals  which  show  the 
equities  or  offsets  existing  hetween  the 
original  parties  does  not  weaken  the  po- 
sition of  a  bonn  Sde  bolder  without  no- 
tice." 1  Daniel,  Neg.  Inst.  9  880.  Tbls  doc- 
trine has  been  accepted  and  approved  by 
this  coart  Id  MorriR  v.  Cain's  Adm'rs,  Wi 
ha,  Ann.,  at  pages  731,  782, 1  South.  Bep. 
797.  and  2  Soatb.  Bep.  418.  In  a  previous 
case  this  conrc  also  took  occasion  to  an- 
nounce the  same  principle  In  a  different 
form  of  expression,  thus:  "Had  tbe  note 
been  paraphed  to  Identify  It  with  tbe  act 
of  pledge,  the  defendant  might,  perhaps, 
have  charged  that  the  pledgee  was  there- 
by pnt  on  bis  guard,  notified  of  the  decla- 
ration contained  In  the  act  of  sale,  and 
bound  thereby,  etc.  •  •  •  What  be 
was  bound  to  know  was  what  he  coald 
hare  known,  and.  In  point  of  fact,  did 
know."  Scliepp  V.  Smith,  85  La.  Ann.  S. 
TheRB  are  matters  a  purchaser  of  nego- 
tiable Instruments  Is  not  bound  to  know, 
as  they  appertain  to  matters  dehors  the 
instruments  themselves,  arising  subse- 
quent to  their  execution  and  Issnance  by 
competent  aothorlty. 

(cc)  I  will  now  retrace  my  steps,  and 
take  op  the  consideration  of  bond  5,611. 
ThetrcBsarer  and  auditor  state,  as  wit- 
nesses, that  there  are  no  reports  or 
other  evidence  In  either  of  their  offices 
of  the  surrender  of  any  consolidated 
bonds  In  excbenge  for  constitutional 
bonds  under  and  In  pursuance  of  Act 
131  of  1880,  and  consegaently  there  is 
none  In  reference  to  this  particnlar  bond 
6,611,  against  which  the  plaintiff  brings 
the  cbai^  of  nollity.  because  of  Its  surren- 
der under  the  proTlslons  of  the  debt  ordi- 
nance. There  is,  boweTerpSome  parol  tes- 


timony tending  to  show  that  tills  bond 
was  surrendered  for  exchange  on  the  6th 
of  July,  1883.  In  tbe  communications  of 
the  treasurer  to  tbe  New  York  Stock  Ex- 
change in  1889.  It  Is  stated  that  tbere  were 
21  consolidated  bonds  of  the  denorolna- 
tiun  uf  91,000  each,  surrendered  for  ex- 
change In  constltotlunals,  under  Act  121 
of  1880.  and  among  the  numbera  furnished 
is  found  thnt  of  5,611;  and  then  It  Is  an- 
nonneed  that  they  are  all  null  and  void. 
But  there  Is  no  proof  that  any  legislative 
or  other  proceeding  was  undertaken, 
subsequent  to  tbe  date  specified,  looking 
to  tbe  destruction  of  such  surrendered 
bonds  as  the  statute  required.  Then  It  la 
perfectly  clear  that  this  bond  must  be 
treated,  In  tbls  discussion.  Just  as  It  was 
evidently  dealt  with  In  market,— as  a 
valid  consolidated  bond,— appearing,  as 
it  does  here,  lei  the  orlj^nal,  without  a 
mark  or  blemish  of  any  kind  upon  it,  and 
possessing  alt  apparent /nd/c/a  of  a  nego- 
tiable state  security  not  yet  due.  This 
bond  does  not  come  under  tbe  nullifying 
ban  of  the  constitntton.  Therefore  all  five 
of  the  bonds  In  suit  (or  under  considera- 
tion iu  this  suit,  to  speaKmoreaecnrately) 
may  be  put  on  the  same  basis,  and  dis- 
posed of  similarly. 

(dd)  What  are  the  defenses  that  can  be 
successfully  urged  against  negotiable  state 
securities  In  the  hands  of  an  Innocent 
bolder  tor  value  before  maturity?  That 
is  the  precise  question  we  have  confront- 
ing us  here.  Tbe  general  rule,  as  formu- 
lated by  Mr.  Daniel,  in  reference  to  indl- 
vidunls.  Is  as  follows,  to-wlt:  "By 'pur- 
chaser' or  *  holder*  of  a  negotiable  instra- 
meut  is  intended  any  one  who  has  ac- 
quired It  in  Kood  faith,  for  a  valualile  con- 
sideration, from  one  capable  of  transfer- 
ring It  •  •  •  In  the  ordinary  course  of 
business,  •  •  *  without  notice  of  facte 
which  impeach  Its  validity  as  between 
antecedent  parties."  Such  a  holder  pos- 
sesses a  title  "unaffected  by  those  facts, 
and  may  recover  on  the  Instrument,  al- 
though It  may  be  without  any  legal  va- 
lidity as  between  antecedent  parties;  as, 
for  example,  oven  though  It  was  originally 
obtained  by  fraud,  theft,  or  robbery."  1 
Daniel,  Neg.  Inst.  p.  556,  %  769.  He  extends 
tbat  doctrine  btlll  further,  and  says:  **lt 
Is  to  be  observed,  as  a  general  rule,  tbe 
purchaser  can  never  be  placed  on  a  worse 
footing  than  bis  transferrer,  although  he 
himself  conid  not,  in  tbe  first  Instance, 
have  acquired  the  vantage  ground  occu- 
pied by  such  transferrer.  And  therefore, 
even  If  bo  have  notice  tbat  there  was 
fraud  in  the  inception  of  the  paper,  or 
that  It  was  lost  or  stolen,  or  that  the  con- 
sideration bad  failed  between  some  ante- 
cedent parties,  or  the  paper  be  overdae 
and  dishonored,  be  Is  nevertheless  en- 
titled to  recover,  provided  bis  Immediate 
vendor  was  a  bona  Sde  holder  for  value, 
unaffected  by  any  of  these  defenses."  Id. 
§  803.  Thatprinclplewas  announced  upon 
tbe  authority  of  numerous  adjudicated 
cases  by  tbehighest  courts  in  manystates, 
—our  own  among  the  number,— and  of 
tbe  supreme  court.  In  Commissioners  v. 
Clark,  94  U.  S.  28S.  That  section  was 
quoted  from  Daniel  with  approval  In  Levy 
V.  Ford»  41  La.  Ann.  870,6  Booth.  Rep.  fin. 
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and  upon  tbe  correctnesa  ot  that  principle 
I  feel  tbat  I  may  reat  with  confldeDce. 
TbnB  It  In  that  tbe  pnsBesalon  of  a  n^o- 
tfable  InatrtiiDent  by  such  a  bolder  carries 
with  It  A  title  that  la  fnlly  protected 
against  chart^e  of  frand  or  theft  or  fallnre 
ufconsl deration  between  antecedent  par- 
ties; and  that  rnle  or  property  in  such 
paper  Ib  bo  strong  that  anch  holder  can 
convey  to  another  a  valid  and  Indefeasi- 
ble title,  although  the  latter  knew  of  Its 
Inherent  defects.  Not  only  bo,  bat  any 
one  charglns  mala  tides  In  snch  bolder  has 
the  burden  of  proving  It  put  upon  blm. 
Daniel,  Nfg.  Inflt.§769.  Hovlnganuonnced 
the  general  rule  as  above,  the  author  then 
proceeds  to  deal  with  other  grounds  of  de- 
tense,  and  sayB^that  Buaplclon  ot  defect  of 
title,  or  knowledge  of  clreamBtaoceBwUluta 
wonid  exi'lte  BUBplclon  In  the  mind  of  a 
prudent  man,  nr  gross  negligence  on  the 

J>art  of  the  taker  at  tbe  time  of  tbe  trans- 
er,  will  not  defeat  bis  title,  •  ■  •  sub- 
ject to  the  following  modlUcatlons  or 
qualifications,  viz.:  (1)  That  where  It  Is 
ithowa  by  tbe  defendant  that  the  Instru- 
ment oiigloated  In  fraud  or  Illegality,  the 
burden  of  proof  will  be  shifted  to  the 
hold3r.  and  he  must  then  prove  that  he 
Is  n  bona  Sde  holder  for  value.  (2)  Where 
It  la  shonn  that  the  Instruinent  was  gireo 
for  a  consideration  which  by  statute  Is 
declared  void,  the  original  taiot  follows 
It,  and  tt  Is  void  In  the  hands  of  every 
boMer,  bowerer  tunoeeat.  And  tbat  oo 
part^can  enforcea  negotiable  Instmnient, 
If  It  be  not  gennfne,  or  If  It  be  executed  by 
a  party  incapable  of  entering  into  the 
contract  on  wblrh  It  was  given."  (Italics 
are  mine.)  Id.  p.  557,  §§  769,  806.  Then  he 
generalizes  the  principle,  and  says:  "But 
the  rule  of  the  text  Is,  we  think.  In  con- 
formity with  the  current  and  weight  of 
anthorlty,  and  the  law-merchant.  Tbe 
fraud  which  shifts  the  bnrden  of  pmot 
muKt  be  In  the  consideration  or  represen- 
tations used  In  obtaining  the  execution  of 
the  Instrument,  and  not  In  the  after- 
breach  of  troBt  In  diverting  It  from  tbe 
nses  for  which  It  was  Intended."  Id.  p. 
686,  §  792.  This  precise  distinction  has  been 
taken  Rubstantlally  lo  many  eases  decided 
by  onr  predecesaors.  Oliver  Andry.  7 
La.  405;  Dick  v.Leverich.ll  La.576;  Jack- 
son v.  Bank,  2  Rob.  (La.)  128;  Bank  v. 
Bank,  16  La.  457 ;  Laborde  v.  Association, 
4  Rob.  (Lo.)  190;  Ballit  v.  Hewitt.  11 
La.  Ann.  R27.  It  finds  complete  sanction 
Id  the  recent  Jurisprudence  of  tbe  supreme 
court,  as  attested  by  tbe  following  cases: 
Murray  v.  Lardoer,  2  Wall.  110;  Orleans 
V.  Piatt,  99  U.S.  678;  Shaw  v.  Railroad 
Co.,  101  U.  S.  557:  Collins  v.  Gilbert,  94  U. 
S.  75:i;  Cromwell  v.  County  ofSac,  96  U.  8. 
69;  and  numerous  other  decislona.  Mr. 
Randolph,  In  his  treatise  on  Commercial 
Paper,  says:  "In  order  to  constitute  a 
valid  security,  any  bond  or  negotiable 
obligation  of  the  state  must  ne  issued  on 
authority  of  the  constitution  and  statute 
law."  1  Rand.  Com.  Paper,  p.  494,  §  848. 
And  he  lays  down  the  general  proposition 
that  the  powers  and  duties  of  officers  and 
agents  " of  the  government,  whether  fed- 
eral or  state,  are  defined  by  statute, 
wfalcfa  Is  notice  to  tbe  world  of  the  Ilmlta- 
tlooa  to  their  aatborlty. "  Id.  {  44a  Tbe 


same  author  states  the  rule  with  regard 
tu  tbe  negotiable  Instruments  of  a  moalc- 
Ipal  corporation  tbns:  "It  may  be  laid 
down  as  a  general  principle  that  debts  an* 
lawfully  contracted  by  a  municipal  cor> 
poratlon  are  not  binding  upon  It.  •  *  • 
So  a  municipal  bond  Issued  without  au- 
thority Is  Invalid,  aitbongb  It  be  negotia- 
ble Inform.  And  the  defense  of  original 
want  of  anthorityto  Issue  tbe  bond  Is 
available  against  all  holders."  Id.  p.  488, 
S  34S.  Mr.  Dillon,  In  treating  of  the  same 
question,  says:  "And  It  Is  a  general  and 
fundamental  principle  that  all  perHons 
contracting  with  a  municipal  corporation 
must,  at  their  peril.  Inquire  Into  the 
power  ot  the  corporation  and  Its  officers 
to  make  the  contract;  and  a  contract 
bejoad  the  scope  of  tbe  corporate  power 
to  void,  although  It  be  under  tbe  seal  of 
the  corporation.*  1  Dill.  Man.  Corp.  gS 
872,  SSI.  Against  such  a  contract  the  plea  of 
ultra  vires  may  be  Buccessfully  Interposed. 
Id.  §  881.  "In  favor  otbona  dc/tfholders  ot 
negotiable  iDStrumenta,  the  corporation 
maybe  estopped  to  avail  Itself  of  frre^^n- 
lartties  in  the  execotfoo  of  the  power  con- 
ferred; but  It  may  always  show  tbat  un- 
der DO  circumstancee  could  the  corpora- 
tion lawfully  make  a  rontrnct  of  the  char- 
acter In  question."  (Italics  mine.)  Id.  S9 
381,  416.  After  announclnir  the  foregoing 
rule,  the  author  proceeds  to  state  what  I 
conceive  to  be  the  proper  line  of  deroarka- 
tlontbatlRto  be  drawn  between  the  au- 
thenticity of  state  and  maolelpal  bonds  In 
respect  to  the  protection  of  the  holder 
against  latent  equities,  that  Ib,  as  to  wbeo 
the  power  does  exist;  there  being  em- 
barrassments and  dlfflcQltles  Id  respect 
to  the  evidence  ot  compliance  on  the  part 
of  the  nfllcers  ot  a  municipal  corporation 
that  do  not  exist  in  respect  to  the  acts  of 
officers  of  a  state.  Be  says:  "Such  a 
power  Is  frequently  conferred,  to  be  exer- 
cised  In  a  special  manner,  or  subject  to 
certain  refltricticns,  condltlona,  and  modi- 
fications; but  If  It  appears  that  the  bonds 
show  by  their  recitals  that  the  power 
was  exercised  In  the  manner  required  by 
tbe  l^islature,  and  that  the  bunds  were 
iBsned  In  conformity  with  those  regula- 
tions, and  pursuant  tu  those  conditions 
and  qu  all  flea  tloiis,  proof  of  non-compli- 
ance with  Name  will  be  unavailing  to  tbe 
corporation."  Citing,  as  the  leading  au- 
thority on  the  qnestion,  Commlesloners  v. 
Asplnwall,  21  How.  539,  the  author  then 
proceeds  as  follows,  vis.:  "Obvlonsly, 
tben,  the  most  Important  Inquiries  to  he 
considered  are  those  whicb  relate  to  tbe 
question,  when  the  power  exletn  or 
arises,  who  Is  to  decide  whether  It  existed 
or  had  arisen,  when  the  bonds  were  Is- 
sued, and  what  will  eatop  the  corporn- 
tioit  which  issued  them  to  set  op  indelense 
a  non-compliance  with  antecedent  or  pre* 
llmtnary  conditions."  Id.  9  416.  This 
was.  In  my  opinion,  neceBBary  to  be  ob- 
served, because  of  what  I  deem  to  be  the 
inapplicability  of  very  many  decisions 
that  are  cited.  In  reference  to  defenses 
urged  againHt  municipal  bonds  In  the 
hands  of  third  holders.  In  respect  to 
state  bonds,  no  sncta  embarrasament  ex- 
ists. Inaemneb  as  the  law  authorising  the 
taoance  of  boada  Is  an  ezerclae  of  aov- 
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erelgoty,  only  restricted  by  coDstitatfonal 
Ilmitatlun;  and  to  ascertain  the  autlien- 
tic'Ity  of  tliC'Ir  lasuanue  a  simple  iaspection 
of  the  act  will  ordinarily  suffice. 

Having  examined  the  enabUoK  statute, 
and  the  constitutional  aattaority  for  its 
enactment,  a  mere  casaal  Inspection  ottbe 
state  bond  will  readily  disclose  compli- 
ance therewith  on  the  part  of  the  officers 
lutruBted  with  the  duty  of  its  confection; 
and  nothing  further  is  necessary  to  make 
It  arailable  as  a  negotiablesecurity.  And 
Just  here  1  deem  it  important  to  oote 
what  J  conceive  to  be  the  inapplicability 
of  Otis  T.  Cullum,  92  D.  S.  447;  Orleans  v. 
Piatt,  99  U.S.  tI7t{;  and  Insurance  Co.  t. 
Mlddleport.  124  U.  S.  545,  8  Sup.  Ct.  Rep. 
625,— to  the  case  at  bar,  and  It  Is  this: 
Those  cases  proceed  on  the  tlieory  that, 
admitting  the  illegality  of  the  bonds  In 
their  inception,  the  last  taker  has  no  re- 
course against  tals  predecessor  under  the 
principles  of  subrogation  In  equity, 
founded  on  the  cItU  law;  wblle  this  case 
proceeds  on  tbetheory  that, bonds  having 
a  valid  original  existence  being  fraadu- 
lently  dealt  with  since,  thestate  is  relieved 
from  responsibility  thereon,  and  the  de- 
fendants' obligation  of  reimbursement 
rests  upon  the  Louisiana  law  of  warran- 
ty, the  laW'Oierchaut  not  controlling  the 
outlawed  paper  of  thestate.  Tbetheory 
of  my  dissent  Is  that,  it  being  tlrst  ascer- 
tained that  the  bonds  were  valid  original- 
ly, no  after  act  of  fraud  or  illegallcy  on 
the  part  of  the  state  treasurer  can  be  re* 
garded  aa  defeating  the  title  of  an  inno- 
cent bolder,  under  the  principles  of  com- 
mercial law.  So  Id  tbe  instant  case,  as 
there  wa^  manifestly  no  want  of  authori- 
ty to  issue  the  bonds  In  question,  and  no 
question  of  tbe  authority  of  the  board  of 
liquidation  to  i«Hue  them,  the  defenses 
set  np  agaloat  them  are  clearly  unavail- 
ing. Nti  after-breach  of  trust  in  diverting 
tbe  bonds,  once  regularly  issued  and  put 
in  cirvnlatlon,  from  tbe  aaes  tor  wblcb 
tbey  were  intended,  can  aOect  their  validi- 
ty In  the  hands  of  innocent  holders. 

In  Cooke  V.  D.  S.,  91  U.  S.  the  ques- 
tion was  the  right  of  tbe  UnltBd  States 
to  recover  of  Jay  Cooke  &  Co.  tbe  money 
paid  to  them  by  tbe  assistant  treasurer 
In  reclemptlon  or  pnrcbaae,  befom  maturi- 
ty, of.  as  stated  by  tbe  court,  "  what  pur- 
ported to  be  eighteen  7-80  treasury  notes, 
iBsned  under  the  authority  of  tbe  act  of 
August  12, 1863,  but  which.  It  Is  alleged, 
were  counterfeit."  The  defense  was  that 
Cooke  &  Co.  honestly  believed  them  to  he 
genuine,  and,  so  twIIevlag,  In  good  faith 
received  and  paid  for  them,  and  there  can 
be  no  recovery,  even  though  they  may 
have  been  coonterfelt;  and  tbeconrtbeld 
tliat,  as  the  notes  were  ascertained  to  he 
genuine,  though  unlawfully  and  eurrspti- 
tUiualy  put  into  circulation,  tli«  govern- 
ment Avas  bound  for  their  payment  to  a 
bona,  fide  bolder;  and,  consequently, 
there  could  no  recovery  In  that  case. 
(ItallcN  mine.)  That  decision  proceeded 
upon  the  theory  that  the  notes  were  per* 
feet  and  complete,  and  In  no  manner  can- 
celed or  defaced;  Just  such  as  the  instru- 
ments we  have  here.  But  In  District  of 
Columbia  v.  Cornell.  130  U.  S.  6''i5.  9  Sup. 
Ct.  Rep.  SM,  the  court,  while  recoguiilng 


the  doctrine  of  the  Cooke  CaBe,Btated  that 
they  were  not  "prepared  to  extend  the 
scope  of  that  decision. "  Tbe  facts  of  that 
case  were  very  different  from  those  of  the 
Cooke  Case,  as  it  appears  from  the  opinion 
of  tbe  court  that  the  certlficateB  insult, 
after  tAey  bad  been  redeemed  according 
to  law,  were  canceled  by  the  proper  otB- 
cers  by  distinctly  stamping  in  ink.  across 
the  face,  words  stating  that  fact,"  etc. 
Had  tbe  state  of  Louisiana  caused  the 
same  or  any  similar  acts  to  have  been 
done,  as  directed  by  the  article  of  her  con- 
stitution, I  should  certainly  not  flud  occa- 
sion to  express  this  dissent. 

Strong  reliance  is  placed  by  counsel  of 
plaintiff,  as  well  as  In  the  opinion  of  the 
court,  on  Moffat  v.  D.  S.,  113  U.  8.  24,  5 
Sup.  Ct.  Rep.  10,  as  stating  a  doctrine  al- 
togetfaerat  variance  with  tbatof  tbe  Cooke 
Case,  In  this  I  entertain  a  different 
opinion  also  from  tbatof  tbe  majority.  In 
the  execution  and  lasnance  of  treasury 
notes  as  commercial  Instmrnenta,  the 
United  States  made  herself  a  party  there* 
to  as  an  individual,  and  not  as  a  sover* 
ejgu.  But  in  the  Motfat  Case  herrelatlous 
with  the  register  and  receiver  of  the  Unit- 
ed States  land-office  were  strictly  govern- 
mental. The  case  cited  was  one  Institut- 
ed by  the  United  States  for  tbe  cancella- 
tion and  revocation  of  two  patents  for 
laud,  granted  under  the  pre-emption  laws 
of  congress;  and  It  proceeded  upon  tbe 
theory  that  the  persons  named  as  pat. 
en  tees  were  fictitious,  and  that  no  settle- 
ment or  Improvement  had  been  made  on 
tbe  land,  which  was,  under  the  law,  a  con- 
dition precedent.  The  only  question  In 
that  case  was  that  of  the  binding  force 
and  efficacy  of  the  acts  of  those  public 
officials  upon  the  government  while  in  the 
dlHcharge  of  the  general  duties  of  their 
offices,  and  nut  with  regard  to  third  per- 
sons, who  had  acquired,  under  ex''eption- 
al  clrcnmstances,  rights  protected  by  ap- 
parent bouA  aUea  of  such  public  offlcera 
under  the  law-merchant.  In  my  opinion 
the  government  does  not  undertake  to 
become  responsible  for  tbe  consequences 
of  the  non-feasances  and  misfeasance  of 
her  agents  and  officers  towards  third  per- 
sons who  may  deal  with  them.  On  that 
question  tbe  court  said  In  reference  to  the 
fraudulent  and  Illegal  acts  of  theref^ster 
and  receiver  In  Issuing  the  patent  certifi- 
cates In  question,  vIe. :  "The  government 
does  not  guaranty  the  integrity  of  Its 
officers,  nor  the  validity  of  their  acts. 
•  •  •  Tbey  are  but  tbe  servants  of  tbe 
law,  and  If  tbey  depart  from  its  require- 
ments the  government  is  not  bound. 
There  would  be  a  wild  license  to  crime  If 
their  acts  In  disregard  of  the  law  be  up- 
held to  protect  third  parties,  as  though 
performed  In  compliance  with  It."  But 
to  show  conclusively  that  that  decision 
was  not  intended  to  affect  the  question 
here.  It  Is  only  necessary  for  me  to  cite  the 
concluding  portion  of  tbe  opinion  In  that 
case,  Tls.:  "There  la,  in  aucb  case,  no 
room  for  tbe  application  of  the  doctrine 
that  a  subsequent  bona  tide  purchaser  la 
protected,  etc.  •  •  •  To  the  applica* 
tlon  of  this  doctrine  of  a  bona  ttde  pur- 
chaaer,  theremustbeagennlneinstrument, 
having  a  tagal  existence,  as  well  as  one 
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appearing  on  Uh  face,  to  paBs  tbe  title.  It 
cannot  oriae  on  a  forgetl  Inatrnment,  or 
one  executed  to  flctltluus  parties,— tbat 
Is.  no  parties  at  all,— however  much  de- 
ceived tnereby  the  purchaser  may  be. 
Even  In  the  case  of  negotiable  lnf<trxi> 
nienta,  where  tbe  doctrine  ia  carried  fur- 
thest for  tbe  protection  ot  Rubaequent 
parties  acquiring  title  to  tbe  paper,  it 
cannot  be  invoiced  it  the  Instrument  is 
not  genuine,  or  if  It  Is  executed  without 
anthorlty  from  tbe  supposed  maker." 
atlng  Floyd's  Acceptances,  and  other 
cases. 

(ee)  The  final  qnention  on  which  1  deem  It 
necessary  tu  present  my  views  Is  In  regard 
to  the  applicability  ot  the  cases  of  Sun 
Mut.  Ins.  Co.  T,  Board  of  Liquidation,  81 
La.  Ann.  175.  and  State  v.  Board,  29  La. 
Ann.  77.  While  I  concede  the  similarity 
of  the  questions  discussed  in  those  cases 
to  tbe  one  under  consideration  here,  end 
also  concede  the  correctneuu  of  thn  princi- 
ples therein  announced,  yet,  In  my  view, 
they  are  inapplicable  to  this  case.  Those 
were  suits  against  tbe  state;  and  cred- 
itors of  tbe  state  therein  appearing  as 
plaintitfs,  and  submitting  tberaeelves  to 
the  operation  of  the  funding  statntes,  de- 
manding tbe  right  to  surrender  obllga- 
tluDS  ot  the  state  In  exchange  for  consoli- 
dated bonds,  are  conclusively  presumed, 
and  most  be  beld  bound,  to  bare  accepted 
the  grace  ot  those  statutes  as  It  was  ex- 
tended to  tbem,  coupled  with  the  right  of 
the  state  to  question  the  validity  ol  tbe 
tendered  obligations  nnder  the  terms  of 
those  laws.  Hope  v.  Board,  43  La.  Ann. 
768,  9  South.  Rep.  751;  State  v.  Board.  42 
La.  Ann.  651,  7  South.  Bep.  706.  and  8 
South.  Rep.  577;  State  t.  Board.  89  La. 
Ann. 895,1  South. Rep.910;  State  v.  Board, 
82  La.  Ann.  818.  In  another  recent  case 
we  said :  "The  state  has  given  permlBBiun 
tor  a  certain  class  ot  obligations  to  be 
presented  by  tbe  holders  of  tbem  to  Loui- 
siana courts  tor  determination  as  to  their 
validity;  and  ttans,  <n  autborlsing  suit 
against  berself,  she  has  pointed  out  tbe 
ebannel  tbrough  whlcb  it  mast  reach  the 
courts;  and  It  must  l)e  followed. "  Hope 
V.  Board.  41  La.  Ann.  535,  «  South.  Rep. 
819.  In  Lord  Cecil  v.  Board,  80  La.  Ann. 
43.— a  suit  similar  In  all  respects  to  those 
cited,— certain  bonds  of  the  state  were  de- 
nied tbe  right  ot  exchange  under  tbe 
amended  funding  statute  ot  1875.  on  the 
ground  that  same  bad  been.  In  terms,  de- 
clared by  that  statute  otdoahtfal  valid- 
ity ;  hence,  under  the  terms  thereof,  the 
board  was  withont  power  to  fund  them 
Into  consoIllHted  bonds  until  tbny  had 
been  flrst  declared  "to  be  legal  and  valid 
obligations  of  the  stAte"  by  this  court. 
Act  1875,  p.  110.  Of  tbe  Issue  thus  pre- 
sented this  court  very  correctly  expressed 
tbe  following  opinion,  vis.:  "Of  what 
avail  is  an  Inquiry  touching  the  validity 
of  a  bond,  or  Its  issuance  in  conformity  to 
law.  if  the  tact  that  it  was  not  Issued  In 
conformity  to  law  will  not  affect  the  right 
ot  the  holder?  Clearly  title  rule  ul  com- 
mercial law  does  not  apply  here.  The 
state  can  be  sued  In  ber  own  courts  only 
by  her  permission,  and  In  the  manner  and 
tor  tbe  porposee  Indicated  by  ber.  Tbe 


supplemental  funding  act  required  parties 
to  resort  to  an  action  against  the  state, 
tbrough  a  board  of  liquidation,  to  mtal>- 
Ush  the  good  consideration  and  valid  is- 
sue in  conformity  to  law  ot  the  bonds 
offered  fur  lunding,  and  restricted  this 
court  to  an  ascertainment  of  these  requi- 
sites by  those  bonds.  It  is  that  law. 
tliftrefore,  that  most  be  our  guide,  and  not 
tbe  general  commercial  law,  in  actions 
li  ke  the  present. "  This  is  no  such  case  as 
that  one  was.  The  bonds  which  were 
surrendered  to  the  board  of  liquidation  in 
exchange  for  tbe  consolidated  bonds  In 
controversy  were  of  unquestioned  valid- 
ity, being  state  bonds,  whlcb  were  h«ld  In 
trust  for  the  public  school  funds.  The  ex- 
change was  made  without  suit  against 
the  board  ot  liquidation,  and  In  the  month 
of  November.  1874,  prior  to  the  enactment 
of  the  supplemental  funding  act  ot  1875, 
under  which  tbe  Durnnt  and  tbe  Sun 
Mutual  Insurance  Company  Cases  were 
brought  and  decided.  Under  no  circum- 
stances can  those  cases  be  accepted  as 
authorities  controlUng  -this  case.  And  U 
would  be  clearly  a  bod  Mqnltur  to  argue 
from  that  Jurisprudence  as  a  premise  that, 
after  the  board  of  liquidation  had  acted 
on  the  claims  of  creditors,  and  Issaed  con- 
solidated bonds,  and  they  bad  gone  into 
free  and  onrestralned  circulation  In  the 
cbannela  ot  eominercft.  the  state  can,  by 
an  exercise  of  sovereign  power,  destroy 
the  negotiability  of  those  obligations  to 
which  she  bad  voluntarily,  and  tor  ade- 
quate consideration,  made  benteir  a  party 
as  an  Individual  debtor.  It  will  not  do 
for  this  court  to  say  that  the  state  Is 
only  bound  for  such  bonds  as  were  pbyslc- 
aliy  and  actually  pat  Into  circulation  by 
some  authorised  officer  of  tbe  govern- 
ment, in  pursuance  of  law.  The  supreme 
court  says  In  tbe  Coobe  Case.  "This,  we 
thinli.  Is  too  narrow  a  constructlou  of  the 
act ; "  for  they  say :  "  In  this  [the  treasury] 
department  the  secretary  represents  tbe 
government.  Hli^  acts  and  his  omissions 
within  the  line  of  bis  offlelal  duties  are  the 
acts  and  omIAslona  ot  tbe  government 
itself;  and  !n  all  commercial  transa'-tlona 
bis  negligence  will  be  deemed  to  be  tbe 
negligence  ot  the  government."  Pages 
401,  404. 

It  appears  to  me  from  every  point  ot 
view  that  that  case  is  an  exact  parallel 
to  the  instant  une;-and  taltlng.  as  I 
have  before  remaricetl,  tbe  utterances  ot 
tbe  supreme  court  as  the  epitome  ot  jnris- 
prudence  on  the  law-mercbant  in  this 
country,  I  must  adhere  to  tt.  and,  so 
doing,  I  fuel  constrained  to  dinsent  from 
the  views  expressed  In  the  opinion  ol  the 
majority  of  tbe  court. 

ON  KBHBABINQ. 

Fbnnbr,  J.  We  have  attentively  con- 
sidered tbte  application.  Whatever  may 
be  said  as  to  the  correctness  of  our  Inter- 
pretation of  the  deciulons  ot  the  supreme 
court  of  the  United  States  In  the  cases  ot 
Otis  V.  Cnllum,  92  U.  S.  447,  and  Cooke  v. 
U.S.,  91  U.  8.  389.— from  wlilch,  however, 
we  see  no  reason  to  depart.— our  decision 
In  thia  case  rests  npon  germinal  principles, 
which  are  not»  from  any  point  of  view, 
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within  the  grasp  of  those  eases.  They  are 
baeert  exclavlvely  upon  the  law-merchant. 

We  bold : 

First.  That  the  law-mercfaant  1e  only 
applicable  in  the  state  of  Louisiana  In  so 
far  as  It  has  been  embodied  In,  or  Is  not  in 
conflict  with,  the  laws  of  the  state;  and 
that,  while  it  has  been  long  recuKnised  as 
part  of  the  law  of  the  state,  nothlne  pre- 
vents the  state.  In  the  exercise  of  the  leg- 
Islative  power,  from  abroicatInK,  repeal- 
ing, or  modirylnK  It,  provided  such  legis- 
lation operates  prospectively,  and  does 
not  Impair  contract  righti  existing  pi-ior 
to  or  at  the  date  of  snch  legislation. 

Second.  That  the  trne  meaning  and 
effect  of  the  eonstltntlonal  provisions 
herein  cited  were  to  repeal  and  abrogate 
the  law-merchant  so  far  as  it  applied  to 
the  instruments  in  question;  this  iudlclal 
construction  being  not  a  new  one,  but 
resting  on  precedent  declalons  of  this 
coorc  incases  entirely  analogous  to  the 
Instant  one. 

Third.  That  the  rlRfats  asserted  by  the 
defendants  here  all  arose  after  the  adop- 
tion of  the  constitutional  provisions  re- 
ferred to,  and  after  the  conditions  which 
gave  effect  to  those  provisions  had  oc- 
curred; and,  therefore,  tbat  those  rights 
mnst  be  governed,  not  by  the  law-mer- 
chant, but  by  the  special  laws  thus  en* 
aeted  and  interpreted  by  this  conrt. 

li^nrtb.  That  thns  the  Instrament  In 
controversy  lost  the  qualities  of  negotia- 
ble Instruments,  and  became  subjects  to 
the  laws  ol  this  state  governing  the  rights 
and  obligations  of  parties  In  the  transfer 
o(  non-negotiable  incorporeal  rights. 

Fifth.  That  this  coart,  being  the  creat- 
ure of  the  constitution,  is  bound  to  obey, 
to  apply,  and  to  enforce  the  mandates  of 
that  constitution,  In  so  tar  as  they  du  not 
conflict  with  the  paramount  authority  of 
the  constitution  of  the  United  States. 

stxtb.  That  the  supreme  court  of  the 
United   States  bus  never  extended  the 

ftrinciples  suggested  by  even  the  broadest 
nterpretatlun  of  Otis  v.  Cullnm  and 
Coolie  T.  U.  S.  to  a  case  In  any  degree  re- 
sembling the  Instant  one,  where  the  nuU 
Ilty-  of  the  instruments  has  been  de- 
nounced by  the  constitution  of  the  state, 
and  where  the  state,  as  constituted,  not 
only  cannot  be  forced,  hut  Incks  the 
power,  to  recognize  or  provide  for  them, 
and  where  the  law-merchant,  so  far  as 
applicable  to  them,  has  been  repealed. 

^venth.  If  the  Instruments  Involved  In 
Cooke  V.  U.  S.  had  belonged  to  a  class 
which  the  constitution  of  the  United 
States  bad  stricken  with  nullity,  and  had 
forbidden  the  government  from  paying 
or  providing  for,  tbat  case  would  hare 
been  more  germane  to  the  Instant  one, 
and  the  decision  would  have  been  differ- 
ent. 

Eighth.  While  Otis  Cnllam  contains 
general  expressions  of  apparently  broader 
Import,  the  true  and  surtlclent  principle 
on  which  It  rests  is  clearly  stated,  '^'Ik., 
the  purchaser  got  what  he  bought  and  In- 
tended to  buy. 

We  ran  discover  no  principle  of  law  un- 
der which,  In  a  contract  of  sale  Intended 
by  *>otb  parties  tu  be  the  sale  and  pur- 


chase of  valid  bonds  of  the  states  of  which 
there  were  many  subject  to  no  question, 
the  vendor  could  discharge  his  obligation 
by  delivering  worthless  similitudes  of 
such  valid  bonds,  and  could  throw  upon 
the  Innocent  purchaser  the  loss.  Instead 
of  looking  to  his  own  transferrer  to  make 
him  whole.  Rehearing  rinsed. 

Watkinb,  J.,  adberss  to  his  dissenting 
opinion. 

  (M  La.  Asa.  IIS) 

OAL.DBB  V.  FOLICR  JURT  OP  TBBBBBONNIE. 

(No.  10,968.) 

(Supreme  Court  of  LouMana.  Wb.  8, 180B. 
4^1*  Ann.) 

EMniBHT  DoHAiir— GoHPB!tS4Ti<nr— FoucB  JTnsT 

— AUTHOKITT— TlUOIXO  ROAD. 

1.  Althoagh  police  Jarieit  have  do  right  to 
traoe  a  line  of  road,  as  It  is  a  duty  which  must 
be  intrasted  to  a  Jtiry  of  freeholders,  they  have 
certaio  authority  as  to  its  width  and  direction. 
Unless  it  la  shotm  that  the  police  Jury  have 
absolutely  dictated  the  line  to  be  followed,  it  will 
not  be  htild  that  they  have  exceeded  their  au- 
thOTity. 

S.  An  ordinance  which  anth(fflies  the  taUnff 
of  private  property  for  pnbllo  use  most  provide 
lot  oompensation.  Private  property  oannot  be 
taken  for  public  use  withoat  saeorlng  to  the 
owner  the  compensation  the  Jury  of  treeholdara 
find  allowable. 

Watkins,  J.,  dissenting. 

(^Ualnu  by  the  Court) 

Appeal  from  district  court,  parish  of 
Terrebonne;  A.  G.  Allkn,  Judge. 

Suit  by  David  B.  Calder  to  en|nln  the 
police  }ury  of  Terrebonne  from  laying  ont 
a  certain  road.  Verdict  and  Judgment  fur 
defendant.  Plaintiff  appeals,  fteversed, 
and  the  injunction  made  perpetual. 

L.  F.  Satbooj  for  appellant.  L.  C.  Moba, 
for  appellee. 

ON  MOTIO.N  TO  DISyiSS. 

Brbaux,  J.  A  number  of  residents  of 
the  parish  of  Terrebonne  presented  a  peti- 
tion to  the  defendant  police  Jury,  asking 
that  steps  be  taken  by  that  body  to  ex- 
propriate a  road  over  certain  designated 
lands.  A  resolution  .wss  adopted,  ap- 
pulnttng  12  freeholders  to  trace  and  lay 
out  a  public  road  In  accordance  with  the 
requirements  of  the  statutes  authorising 
such  expropriation.  The  police  Joiy  dl 
rected  that  the  road  be  laid  ont  from 
Bayou  Terrebonne  to  Bayou  Point  aa 
Chlen;  thence  down  the  right  descending 
bank  of  said  hayou  to  Dupre's  bridge; 
from  this  bridge  to  other  points  stated  in 
the  ordinance.  The  committee  of  free- 
holders reported  that  they  had  laid  out  a 
road  in  compliance  with  the  ordinance. 
In  the  report  describing  the  road  It  la 
stated  that  the  point  of  beginning  Is  the 
lower  line  of  theAragon  plantation,  be- 
longing to  plaintiff.  The  committee  fur- 
ther report  that  $200  will  be  ample  com- 
T>ensatton  to  plaintiff  for  his  property 
sought  to  be  expropriated,  and  for  all 
damages.  The  report  was  received  by 
the  police  Jury  and  accepted,  and  that 
body  ordered  that  the  road  as  stated  and 
traced  In  the  report  be  declared  to  be  a 
public  road,  and  that  due  publication  t»e 
made  for  80  days  in  the  oflldal  Jonmal. 
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Before  the  80  days  had  elaptied  plalDtItt 
aned  out  an  InJanetlOD,  ullesiDg  that  at 
an  expeoRe  of  9^,000  be  bnllt  a  road  and 
eaaseway  through  a  mareb  on  his  place, 
fn  order  tu  make  the  rear  portioD  acceael- 
ble  to  cnlttvatton.  That  the  aettlement 
aeekliiK  a  right  of  way  orer  the  road  to 
tbe  public  ruad  passing  to  front  along  the 
Bayoo  Terrebonne  should  seek  their  way 
to  tbe  front  over  another  plantation, 
named,  as  owing  them  a  eerrttudeof  way. 
He  alleges  that  tbe  ordinance  of  tbe  police 
Jnry  and  the  action  uf  the  cummittee  ol 
freeholders  are  Illegal  and  void  for  the 
reason  that  the  road  was  laid  off  by  tbe 

gvlice  Jury,  and  not  by  the  coiunilttee. 
e  further  urges  chat  no  appropriation 
was  made  and  no  ordinance  was  adopted 
with  tbe  view  of  eonipensatlag  hira,  und 
that  tbe  declaration  that  tbe  road  is  pub- 
He,  made  without  any  action  to  secure  an 
amount  tor  his  property.  Is  void..  The 
case  was  tried  by  Jury.  The  Judgment 
dissolves  the  Injunction,  declares  the  road 
public,  and  allows  9500  to  tbe  plaintiff. 
He  prosecutes  tbe  appeal. 

The  defendant  charges  that  the  total 
claimed,  Vic,  $5,000,  is  Hctltlous.  and  that 
this  court  Is  without  jurisdiction.  Tbe 
alleged  value  of  tbe  property  Is  stated, 
and  the  damages  claimed.  These  all^a- 
tlons  are  sworn  to  by  tbe  plalntHV.  The 
amount  In  dispute  Is  the  highest  sum  for 
which  Judgment  can  be  rendered."  ■  This 
eoartbas  Jurisdiction.  Forstall  T.I«arche, 
80  La.  Ann.  287.  1  South  Rep.  6&0. 

ON  THIS  MERITS. 

Although  there  Is  some  similarity  be- 
tween tbe  ordinance  of  the  police  Jury  and 
the  report  of  the  committee  of  freeholders 
recommending  the  expropriation.  It  Is  not 
complete.  In  the  ordinance  no  reference 
Is  made  to  defendant's  place.  In  tbe  re- 
port of  the  committee  the  road  Is  traced 
over  the  place  of  the  defendant.  It  Is  not 
made  apparent  that  only  one  line  could 
befollnwed  by  tbe  committee.  Tbe  peti- 
tion fn  compliance  with  which  tbe  ordi- 
nance was  adopted  .and  tbe  committee 
appointed  was  for  tbe  purpose  of  expro- 
priating right  of  way  to  the  Bayou  Terre- 
bonne. The  isolated  condition  of  the  eet- 
tlement.  and  the  reaeooable  desire  of  the 
inhabitants  to  secure  a  needed  road  pre- 
clude the  inference  that  they  sought  an 
«xpro|)riatlou  over  ddendant's  place  only, 
and  were  unwilling  to  secure  another  else- 
where, although  equally  as  advantageous. 
Although  police  Juries  have  no  right  to 
trace  u  line  of  road,  It  must  he  laid  out  by 
a  Jury  of  freeholders.  The  police  Jaries 
hove  some  power  iutrnsted  to  them  "as 
to  their  proportion  and  direction."  Sec- 
tion 2743,  Rev.  St.  Tbe  ordinance  did  not, 
In  this  respect,  exceed  their  power. 

The  declaration  making  tbe  road  pnbllc, 
without  adopting  any  measures  towards 
paying  therefor,  presents  a  queatlon  for 
our  determination.  Police  jurlMicanact 
only  In  the  mode  prescribed  by  the  law 
creating  them.  In  ordering  this  road  to 
be  op>ened  they  Incurred  a  pecontary  lia- 
bility, tor  tbe  payment  of  which  prorlslon 
sbouid  have  been  made.  Section  2786,  Id. 
In  proceedings  lor  expropriation  ol  pri- 
vate property  all  tbe  formalities  re- 
quired bjr  lav  must  be  strlctl/ obserTcd. 
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An  ordinance  which  antborises  a  tatting 
must  provide  for  compensation.  Lewis, 
Em.  Dom.  S  452.  The  tender  of  tbe  com- 
pensation may  be  readily  waived.  The 
least  act  manifesting  Intention  not  to 
accept,  and  showing  that  tbe  offer  wonld 
be  useless,  has  been  bdd  as  Justifying  the 
omission  ol  the  tender.  But  In  making  an 
expropriation  it  sbonld  appear  of  record 
that  provision  has  been  made  lor  the 
payment  of  the  value  which  tbe  expropri- 
ating uuthority  admit  as  that  of  the 
property  expropriated.  Tbe  failure  to 
make  the  required  appropriation  vitiates 
tbe  Jory'a  verdict.  Altbongb  tbe  testi- 
mony makes  It  obvious  that  petitioners 
have  good  reaaon  to  petition  lor  a  road, 
and  that  its  advantages  would  provecon- 
slderable,  the  constitution  and  tbe  stat- 
utes have  placed  safeguards  around 
private  property,  which  must  be  upheld; 
and  one  of  the  Bafeguai*ds  Is  that  appro- 
priation must  be  made  to  compensate  the 
owner  for  tbe  value  of  the  property  and 
tbe  damages  found.  Provision  must  be 
made  for  compensation.  Potter's  Dwar. 
St.  p.  S78.  Private  property  cannot  be 
taken  for  public  use  without  securing  tbe 
owner  just  compensation.  Elliott,  Roads 
AS.  p.  179:  Watson  v.  Trustees,  21  Ohio 
Sc.  667.  "II  we  are  right  In  the  view  of 
this  question.  It  would  follow,  if  the  act 
of  1884  had  made  provision  for  compensa- 
tion tor  the  lanil  taken  lor  tbe  right  of 
way,  tbe  act  would  have  been  constitu- 
tional." Brewer  v.  Bowman,  9  Ga.  41. 
It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  verdict  aud  Judgment  ap- 
pealed from  be  annulled,  avoided,  and  re- 
versed, and  that  the  injonctfon  Is  made 
perpetaal  In  prohibiting  tbe  police  Jury 
fromenforcingan  ordinance  expropriating 
said  road  without  npproprlatiuK  the 
amount  recommended  by  the  Jury  ol  free- 
holders as  a  compensation  for  the  expro- 
priation. 

Watkins,  J.,  idlsseBtlBff.)  (a)  I  doubt 
plaintiff's  right  of  appeal  to  this  court  In 
any  event,  because  tbe  law  Is  tbat  **  when- 
ever any  Individual  through  whose  land 
a  road  laid  out  as  aforesaid,  shall  pass 
may  be  dissatisfied  with  the  decision  of 
the  freeholders  laying  out  tbe  same,  either 
as  to  tbe  course  the  same  Is  to  take,  or  to 
tbe  damages  to  blm  assessed,  be  may 
have  an  appeal  to  tbe  district  court  for 
the  parish  in  which  tbe  road  lies:  pro- 
vided, be  prosecute  the  same  at  the  next 
session  of  the  said  court  after  the  laying 
out  of  the  said  road  or  the  assessment  of 
the  damages;  and  no  appeal  shall  beset 
aside  for  want  of  form  in  bringing  the 
same  before  the  courts.  Injunction  to 
stop  proceedings  may  be  Issued  In  said 
case,  when  tbe  rase  requires  the  same. " 
Rev.  St.  5  3370.  In  such  case  the  appeal  is 
sai  teeneris,  and  altogether  Informal,  aud 
an  Injunction  operates  as  a  restraining 
order  In  that  case.  It  is  not  a  new  suit 
or  proceeding;  and  no  new,  separate,  and 
distinct  trial  and  Jndgmentis  contemplated 
In  the  statute.  The  whole  question  Is  one 
of  police  administration,  and  of  a  purely 
political  character,  and  not  Judicial.  Of 
snch  a  class  of  procee«lings  tbls  conrt  has 
been  given  nu  JarlBdictioB. 


Digitized  by 


728 


SOUTHEBK  KEFOBTEBfYoL,  10. 


(&)  r  am  of  the  optnlun  that  damages 
are  only  contemplated  in  cases  where 
roads  are  actaally  laid  out  In  pareoance 
of  en  ordinance  of  a  police  Inry,  because 
the  law  is  that  for  "all  roads  to  be  here- 
after opened  and  made  *  •  •  It  shall 
be  the  duty  or  snld  freeholders  •  *  • 
to  assess  such  damajpes  as  any  person 
may  eaatain."  Id.  S  3869.  In  this  case  a 
new  road  was  not  traced  and  laid  ont 
throufili  the  complainant's  premises  and 
plantation,  bnt  a  road  already  In  exist- 
ence was  adopted^  and  declared,  pro  bac 
vice,  a  public  road. 

(c)  I  am  of  opinion  that  the  one  in  ques- 
tion is,  in  no  proper  sense,  an  esproprla- 
tlon  proceeding,  because  It  does  not  con- 
template the  condemnation  of  the  prop- 
erty, but  simply  and  only  the  creation  of 
a  servitude  of  way.  It  is  in  the  naturu  of 
an  appropriation,  though,  In  certain 
cases,  entitling  the  proprietor  over  whose 
property  It  Is  laid  to  damages,  because 
the  law  is  that  "nothing  In  this  section 
shall  be  BO  construed  as  to  *  *  *  pre- 
vent any  owner  of  the  soil  on  which  a 
public  road  shall  pass  to  resume  the  use 
and  posseRston  of  such  soil  whenever  the 
said  road  shall  have  been  abandoned  by 
the  public,  or  shall  have  been  transferred 
elsewhere,"  etc.  Id.  §  3869.  Entertaining 
these  doabta  in  respect  to  the  law  eon* 
trolling  this  case,  I  feel  constrained  to 
dissent. 


(44  La.  Ana.  SS4} 

Citizens'  Bask  op  LonsuNA  t.Webrb 
et  a/. 

Wbbkb  et  al.  v.  Bodrobois,  ISberift,et  aA 
(No.  10,970.) 

(Supreme  Cburt  of  LovAakma.  Feb.  8;  188SL 
M  La.  Ami.V 

EzunmoH-JiMUXonoii  against— HoBTaAOBB. 

1.  The  defendants  In  ezeoutlon,  who  have  re- 
tained the  free  aae  of  the  property  seised,  have 
not  sustained  any  iDjnry,  and  are  not  entitled  to 

an  inJuQCtion. 

3.  The  order  of  seizure  and  sale,  In  so  far  as 
relates  to  the  snrplns  of  tb«  porohase  price, 
reads:  "And  the  balauoe,  if  any,  of  the  price 
of  adjadioation,  cash;"  thus  complying  with  the 
article  whicQ  provides  that  the  purohaser  shall 
apply  the  surplus  of  the  price,  if  there  be  any, 
to  paying  the  special  mortgages  existing  on  the 
Moperty  snbsequent  to  that  of  the  suing  creditor. 
The  advertisement  Isaued  in  compUanoe  with  the 
orderdoea  not  read  so  as  to  preclude  the  purchaser 
from  thus  retaining  the  wloa,  and,  when  oon- 
strned  with  reference  to  the  order  ox  selnire  and 
sale,  is  plain. 

8.  A  purchaser  of  property  sahjeot  to  a  mort- 
gage containing  the  pact  de  non  alienando 
stands,  with  regard  to  the  mortgagee,  in  so  far 
as  relates  to  the  mortgage,  in  the  position  of  the 
mortgagor,  and  can  make  no  objeotion  to  the 
selmre  and  sale,  on  the  ground  of  its  non-accept- 
anoe,  which  the  mortgagor  could  not  make.  The 
form  of  suceptanoe  is  not  saoramental.  Its  con- 
ditions concerned  the  plaintiff,  and  were  Intend- 
ed for  Its  protection.  A  oanoellation  <tf  mort- 
gage entered  many  years  since,  and  an  act  con- 
senting to  a  partition  and  setting  forth  plain- 
tiffs right  on  the  property  and  the  present,  are 
acts  of  acceptance.  It  is  no  longer  possible  to 
aostain  the  proposition  that  the  mortgage  is  In- 
valid, aa  not  haying  been  aocepted.  Taa  defend- 
ants are  owners  of  tiie  property,  burdened  with 
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latntifTs  mortgage.  They  have  been  duly  Dott- 
ed. 

[.SyUahuA  by  the  Court.) 

Appeal  from  district  court,  parlab  of  St. 
James;  Hbkbv  "L.  Ddffbl,  Juflne. 

The  Citizens'  Bank  of  Louisiana  ob- 
tained an  order  of  seizure  and  sate  of  a 
plantation  In  a  suit  against  Uarie  J. 
Webre  aud  others  to  enforce  certain 
stock  payments  due  from  the  sDCcessloD  of 
Bunjamlae  S.  Webre  and  otbem.  Marie 
J.  Webre  and  others  sued  out  an  Injunc- 
tion to  restrain  A.  L.  Bourgeois,  sheriff, 
and  others,  from  selling  the  property. 
From  a  judgmentfor  defendants  in  Injunc- 
tion, plaiutiOs  appeal.  Affirmed.  Behear- 
Ing  relnsed. 

Robert  O.  Dugrne,  tor  appellants,  Marie 
J.  Webre  et  al.  S.  M.  Bemult,  E.  S.  Pagb, 
and  Henry  C.  Milter,  tor  appellee  Oitisens' 
Bank. 

Breadx,  J.  Plaintiff  obalned  an  order 
of  seizure  and  sale  ol  a  certain  plantation. 
In  the  parish  uf  8t.  James,  to  pay  an  al- 
leged stock  debt  of  f70S,  claimed  an  due 
by  the  succession  of  Benjamlue  S.  Webre, 
Marie  Webre,  widow  of  E.  A.  Webre,  and 
Anna  Webre,  wife  of  E.  Ouidry,  and  as 
secured  by  mortgage  on  the  property. 
The  defendants  enjoined  the  sale  of  the 
property.  They  aver  that  one  undivided 
half  of  the  property  belonged  to  the  anc- 
cession  of  B.  S.  Wehre,  and  one-quarter 
each  to  the  other  defendants,  who  have 
also  accepted  the  succession  of  B.  S. 
Webre,  with  the  benedt  of  Inventory; 
that  the  sheriB  did  not  seixe  the  property : 
that  there  Is  a  Junior  mortgage  on  the 
property;  that  the  sheriff  cannot  exact 
from  the  purchaser  the  anrplna  ol  the  pnr> 
cbase  price  over  the  amount  due  the  seiz- 
ing creditor;  that  It  must  remain  In  the 
hands  of  the  purchaser;  that  the  mort- 
gage sued  upon  was  never  accepted  or  re- 
corded; that  It  stipulates  that  the  mort- 
gage la  execnted  to  secure  subscription  to 
bank-stock,  and  that  the  mortgagor 
shall  not  be  a  stockholder  until  the  mort- 
gage shall  have  been  accepted  by  an then- 
tic  act,  and  nntll  it  shall  have  been  re- 
corded; that,  as  the  mortgage  has  not 
been  accepted,  it  did  not  attach  to  the 
property :  that  they  are  third  persons, 
and  can  resist  its  enforcement.  A  motion 
to  dlemlas  the  appeal  was  filed  on  the 
ground  that  the  amonnt  involved  is  leas 
than  92.000. 

The  plalntlltB  in  injunction  allege  the 
nullity  of  the  mortgage  claimed  by  the 
bank,  amounting  to  more  than  #5,004), 
and  ask  for  Its  nullity.  The  matter  in  dls- 
put-e  Is  the  nullity  or  validity  of  this  mort* 
gage  for  an  amount  larger  than  the  minl- 
mnm  limit  of  tbeconrt's  Jurisdiction.  The 
anlt  was  broagbt  to  enforce  calls  tor  pay- 
ment on  stock.  The  plaintiff^  la  Injunc- 
tion ask  that  the  mortgage  by  which  they 
are  secured  be  declared  null. 

With  reference  to  the  allegation  that 
the  property  was  not  seized:  The  ques- 
tion has  been  passed  apun  In  a  namber  of 
cases,  and  must  be  considered  as  settled. 
The  notices  of  seizure  were  given  in  ac- 
cordance with  the  order  of  aeisnre  and 
sale.  The  detendants  in  the  selsnre.  who 
are  In  the  eorpureal  possearion  of  the 
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property,  tiave  no  ground  of  complaint  It 
the  Btaerlff  did  not  dlvMt  them  of  that 
posBemton  while  the  property  was  under 
selsnre.  It  that  officer  cbuee  to  allow 
tbem  that  poBBesBlou.  tbey  canmtt,  by 
proving:  that  fact,  deteat  the  seizure  which 
be  returned  ao  barlDK  been  made.  For 
the  purpose  of  tbe  eeisure  be  boldH  for  the 
plalntin'0  benefit.  Ttiu  party  allowed  to 
remain  in  the  enjoyment  ot  actual  poBaea- 
slon  cannot  maintain  that  it  la  an  act 
which  authorizes  an  injunction,  under  ar- 
ticle 298,  Code  Pr.  The  testimony  otTered 
by  tbe  defendant  to  prove  IncorrectneBH 
of  tbe  return  and  Insnfflclency  of  poHseB- 
alon  was  properly  excluded  bv  the  court  u 

gna.  Lambeth  v.  Sentell,  88  La.  Ann.  686; 
naroan  De  Poret.  8S  La.  Ann.  387; 
Devflle  V.  Hayea,  28  La.  Ann.  550;  Calder- 
wood  V.  Prevoat,  9  Rob.  (La  )  1^*2. 

Relative  to  tbe  surplus  of  tbe  piircbane 
price  over  tbe  amount  due  the  bcIkIiik 
creditor:  Tbe  terms  stated  In  tbe  peti- 
tion and  the  order  are  that  the  pur- 
chaser shall  pay  the  amount  claimed  as 
dne,  cash,  and  asBome  tbe  resldne  of  the 
stock  mortgage  debt,  not  yet  due.  and 
the  balance,  if  any.  of  the  price  of  the  ad- 
judication, cash.  There  Is  a  mortgafce  in- 
terior in  rank  tothatof  tbeselzlngcredltor, 
as  alleged  by  the  defendaute.  It  Is  ar- 
gued sutratantially  that  tbesheriO  Is  wltb- 
qut  authority  to  require  from  the  pur- 
cbamr  a  larger  amount  than  that  ot  the 
writ  in  his  hands,  and  that  this  officer  la 
the  legal  agent  of  the  seizing  creditor,  and 
Is  not  concerned  with  the  rights  of  the 
murtgaKe  credltora,  subBequeut  in  rank, 
to  tbe  extent  of  reqniring  cash  for  their 
payment.  The  article  referred  to  (707, 
Ckide  Frac.)  Is  clear :  **  Tbe  purchaser  shall 
apply  tbe  anrplus  ot  tbe  price.  II  there  t>e 
any,  to  paying  the  special  mortgages  ex- 
isting on  the  property  subsequent  to  that 
of  the  suing  creditor."  The  order  ot 
eelEure  and  sale  compiles  with  this  pro- 
vision of  the  law.  The  adjudication  shall 
be  tor  cash.  This  does  not  preclude  tbe 
purchaser  from  retaining  the  surplus  ot 
the  purchaBe  price.  K  any  there  l>e.  to  pay 
the  mortgage  second  in  rank.  The  ad- 
vertleement  is  not  as  plain  In  this  respect. 
Hastily  reading.  It  may  be  coucluded  that 
the  cash  refers  to  a  price  to  be  paid,  In- 
stead ol  an  adjudication  for  cash  ot  a  sur- 
plus which  may  be  retained  by  the  pur- 
chaser to  pay  the  second  mortgage. 
When  construed  with  reference  to  the  or- 
der, tbe  terms  are  plain. 

The  acceptance  of  the  mortgage  and  Its 
record :  The  act  ol  mortgage  contains  tbe 
declaration  that,  In  order  to  goarantyher 
subscription,  she  mortgages  ber  property. 
It  contaiuii  the  stipulation  that*  Immedi- 
ately after  tbe  acceptance  of  the  mortgage' 
by  authentic  act  by  tbe  president  of  tbe 
bank,  and  the  procuration  of  a  certificate 
of  Inscriptions  from  tbe  parish  Judge,  and 
of  non-alleoatlon  of  tbe  property,  and  es- 
tabllshlng,  In  addition,  that  no  newmor1> 
gage  ur  privilege  had  been  recorded,  the 
mortgagor  was  to  be  a  atocKholder  for 
S2K  shares  in  the  capital  stuck.  The  mort- 
gage, in  compliance  with  tbe  charter,  was 
to  be  executed  In  the  respective  parishes 
In  which  the  property  was  situated.  The 
bank  remrved  the  right  to  accept  tbe 
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mortgage,  Tbe  for.n  of  acceptance  de- 
clared In  the  act,  as  a  protection  to  the 
mortgagee,  upon  whom  devolved theduty 
of  deterrainlng  as  to  the  value  of  tbe 
title,  and  value  of  tbe  property  offered  as 
security,  was  not  exclusive  ot  every  other 
mode  of  acceptance.  It  was  not  csseotlal 
to  accept  precisely  as  prescribed  In  the 
act.  Other  modes  ut  accepting  may  prove 
equally  as  effective  and  blodlns:.  On  the 
3d  day  of  September,  1881,  the  number  of 
shares  secured  by  mortgage  having  been 
reduced  from  828  to  2H7,  the  bank,  by  no- 
tarial act,  acknowledged  tbe  reduction, 
and  consented  to  a  partition, as  It  alleges. 
Tbe  declarations  contained  in  this  act 
have  the  effect  of  an  acceptance.  ItmaRes 
It  mantfeat  that  the  shares  had  been  issued 
and  were  in  the  possession  and  control  ot 
the  bank.  On  17th  August,  1842,  tbe  par- 
ish Judge  made  mention  of  partial  release 
on  tfte  margin  of  the  record  In  his  office  of 
tbe  act  of  mnrtgage,  and  noted  thereon  a 
partial  cancellatioo  and  statement  of  the 
balance  due.  Tbe  partial  release  men- 
tions that  It  was  founded  on  an  authentic 
act  before  Boudousqule,  notary.  Article 
8385  of  the  Civil  Code  provides  tor  noting 
releases  and  cancellations  ou  tbe  margin 
of  the  record.  This  reduction  and  can- 
cellation arecontlrmed  by  the  act  of  Sep- 
tember, 1881.  before  mentioned;  also  by 
tblB  suit.  Their  correctness  was  unques- 
titmed  during  many  years.  The  mort- 
gagor would  have  no  right  to  object  to 
Ita  non-acceptance.  The  defendants  are 
not  In  a  better  position,  tor  the  act  con- 
tains the  pact  fie  noa  aUeaando.  Bar- 
row V.  Bank.  2  La.  Ann.  453.  It  is  urged 
by  the  defendants  that  the  marginal  note 
was  not  offered  in  evidence.  It  is  copied 
In  tbe  transcript  aa  a  marginal  noteof  tlia 
record,  and  the  clerk  certifies  to  tbe  cor- 
rectnesB  of  the  entry.  We  therefore  con- 
sider It  evidence.  Those  declarations  In 
tbe  act  ot  1881  and  the  cancellation  are  an 
acceptance  ot  the  mortgage.  Tbe  bank 
alleges  that  the  defendants  became  tbe 
owners  of  a  portion  ot  the  plantation 
mortgaged  and  of  GOshareB  of  the  stwk. 
In  tbe  ex  parte  act,  purporting  to  accept 
a  partition,  tbe  bank  declares  that  by  an 
act  passed  under  private  signature,  and 
dated  the  17th  January,  1871,  a  partition 
in  kind  had  been  effected  among'  the  own- 
ers, and  that  in  this  partition  the  defend- 
ants became  theowners  ot  tbesald  abares, 
and  reBponsiblfl  for  the  mortgage.  The 
act  ot  partition  waa  not  Introduced  In  ev- 
idence. Being  tbe  independent  declaration 
of  the  creditor,  it  cannot  ttlnd  the  defend- 
ants to  tbe  extent  of  authorizing  execu- 
tory proceedings.  The  order  of  seizure 
and  sale  Is  not  grounded  upon  tbe  act  of 
1881.  This  last  act  limits  plaintiff's  re- 
course to  those  of  the  heirs  who  are  made 
defendants,  and  Its  mortgage  to  that 
portion  ot  the  property  In  the  possession 
of  the  defendants,  and  has  no  other  effect. 
Plaintiff  declares  upon  the  act  of  April, 
1835,  and  avers  that  the  portion  of  tho 
property  owned  by  tbe  defendants  Is 
mortgaged  to  secure  the  amount  claimed. 
Aeopy  ut  this  act,annexed  to  tbe  petition, 
and  a  certificate  showing  that  It  haB  been 
recorded,  are  in  evidence.  The  right  of 
tbe  bank  under  that  aot  to  complete.  One 
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of  the  defendants  was  an  hdr  ot  tbe 
murtgaKoi*!  if  there  had  been  non-lnncrlp- 
tlon,  88  to  biro  the  administrator  of  bis 
RnccesBlOD  conld  not  raise  the  question. 
The  act  was  inscribed, and  binds  theprop- 
erty  In  tbe  posaeBslon  of  the  defendnnts. 
The  pact  de  non  aUenando  Is  uecured  to 
plaintiff  by  Its  charter.  The  defen:lant8 
were  the  partly  to  be  notified,  and  were 

Eruperly  notified.   Glllaaple  t.  Banb:,  dO 
,a.  Ann.  1321.   It  Is  admitted  that  tbe 
defendantsaretbe  ownera  of  the  property. 
It  la  8Db]ect  to  plaintiff's  mortf^aee. 
Judgment  afflrmed.at  appellants'  costs. 

(»  Fla.  4K)  ■ 

Hu.NTKR  T.  State. 
{Supreme  Court  of  Florida.    April  0, 1693.) 
Abuult  witb  Intbst  to  Rafb  — Imtint— Bn- 

SEKCB — CRBDIBILITT. 

1.  The  gravamen  of  the  offense  In  an  lodiot- 
ment  obarging  an  assault  with  Inteot  to  rape  Is 
the  intent  wibh  which  theassanlt  was  made;  and 
this  question  of  l&taiit,  throoghout  the  instruo- 
tions  of  the  oourt,  should  be  kept  promiuently 
before  tbe  minds  of  the  Jury  as  being  tbe  main 
subject  of  their  inquiry;  and,  if  there  be  a  tea- 
•onable  doubt  as  to  the  intent,  such  doubt  neoes- 
sitates  an  acquittal. 

2.  The  intent  in  such  cases  must  be  shown 
by  tbe  state  to  have  so  possessed  theaconaed  that 
his  determination  was  to  consumioate  the  rape 
regardless  of  resistance  and  want  of  consent. 

8.  The  manner,  time,  place,  surroundings, 
and  circumstances  under  wnich  such  an  assault 
Is  made,  and  the  want  of  opportunity  to  consum- 
mate the  crime,  are  sut^ects  of  material  oonsid- 
wation  upon  the  question  ot  Intent. 

4.  The  Jury,  being  the  sole  and  exolnslve 
judges  of  the  weight  and  oredibUitr  to  be  given 
to  any  and  all  evidence,  have  tbe  right  to  disbe* 
lieve  the  evidence  of  an  Interested  mtneis  solely 
on  the  ground  of  Interest. 
(Sullabiu  by  Ou  Court) 

Error  to  criminal  court  of  record,  DdtuI 
county ;  H.  B.  Phillips,  Judge. 

Pruaecutlon  against  Ceesar  Hunter  for 
an  assault  with  intent  to  rape.  From  a 
Judgment  on  conviction  defendant  brings 
error.  Reversed. 

Joha  WailMcet  tor  plalntilT  Id  error. 
Wllttam  B.  Lamar,  Atty.  Gen.,  for  tbe 
State. 

Tatlor,  J.  Cseear  Hunter,  the  plaintiff 
In  error,  at  the  October  term,  1891,  of  the 
criminal  court  of  record  for  Duval  county, 
was  tried  upon  an  Information  and  con- 
victed of  the  ebarge  ol  "aeaanlt  with  in* 
tent  to  rape,"  and,  being  aentenced  to  10 

Sears  in  tbe  ppnlteotlary,  after  refuHal  of 
l8  motion  for  new  trial,  brings  his  case 
here  upon  writ  of  error.  As  tbe  evidence 
for  the  state  Is  not  voluminous,  and  as  we 
have  some  comments  to  make  upon  Its 
sufficiency  for  conviction,  we  will  give  It 
In  full  as  it  appears  In  the  record. 

Lucy  Biggs,  the  prosecotrix.tortbestate 
testified  as  tollowfl:  **My  name  la  Lucy 
Biggs,  f  live  In  the  city  of  JackeonTllle, 
Florida.  Some  time  In  .lune  last  I  was 
committed  to  the  city  ]all  for  disorderly 
conduct  in  the  stilts.  I  was  put  In  there 
over  night,  and  remained  there  until  next 
morning.  I  bad  taken  several  drinks  ot 
whisky  that  night,  but  was  not  drunk.  I 
waa  reclining  on  a  bench.  Ctesar  Hunter 
came  to  tbe  door.  1  rose  op.  He  asked 


me  If  I  lived  In  La-vllla.  The  next  morning 
Bome  one  pasbed  tbe  defendant,  Casar 
Hunter,  In  my  cell,  and  he  asked  me  to  give 
him  some;  and  at  the  same  time  ran  bis 
hand  under  my  clothes,  took  hold  of  my 
shoulder,  and  tried  to  push  me  over,  when 
I  screamed,  and  be  ran  out  from  tbe  cell. 
I  had  never  seen  blm  before  that  morning, 
but  I  Identified  him  am  being  tbe  man. 
This  happened  In  the  county  of  Duval,  and 
state  of  Florida.  My  occupation  Is  keep* 
]ng  a  house  of  assignation.  My  husband. 
(JharlAy  Biggs,  was  convicted  at  the  last 
term  of  this  court  for  highway  robbery, 
and  he  Is  to  be  tried  at  this  term  ot  the 
court  for  the  same  crime.  I  am  also  nn- 
der  bond  to  this  court  for  larceny.  The 
night  I  was  arrested  for  this  was  since  T 
waa  put  In  ]al1  June  last,  but  I  cannot  re- 
member tbe  exact  date.  BIggB  la  my  sec- 
ond husband,  nnd  I  got  divorced  from  my 
first  husband  In  New  Jersey.  Tbe  night 
I  was  arrested  for  larceny  I  paid  Captain 
Dennis— a  very  black  man— two  dollars 
to  go  with  me  to  Sheriff  N.  B.  Broward's 
house,  to  see  something  about  my  bne* 
band,  who  was  then  In  Jail  for  robbeiT> 
We  went  down  to  Sheriff  Broward^. 
I  did  not  know  the  wny  down  there, 
and  Captain  Dennis  wnnt  with  me. 
Captain  Dennis  and  myself  went  to  sev- 
eral bar-rooms,  and  took  several  drinks. 
Dennis  rode  on  the  outside  of  tbe  carriage 
with  the  driver.  After  the  assault  on  me 
In  tbecltyjall  my  sentence  was  suspended. 
When  I  returnefl  I  was  arrested  forlar^ 
ceny ,  and  taken  to  the  city  Jail. " 

Bartola  Canova,  for  the  state,  testified : 
"My  name  Is  Bartola  Canova.  I  am  the 
keeper  ol  the  city  Jail  of  the  city  of  Jaek- 
Bonvllle,  Florida.  I  know  l«acy  Blsga, 
the  prosecntlng  witness  In  this  cause.  I 
also  know  Osesar  Hnnter,  tbe  defendant. 
Some  tlmeln  June  last,  Lucy  Blggn. Cseear 
Hunter,  and  some  other  prisoners  were  In 
tbe  city  ]all  for  violating  some  of  the  city 
ordinances.  Lucy  Biggs  was  in  tbe 
women's  cell.  She  was  put  In  there  over 
night.  "Sext  morning  the  men  prisoners 
were  turned  out  in  tbe  corridor  to  go  to 
work,  or  to  get  their  breakfast.  Tbe  cell 
that  Lacy  Biggs  was  In  was  so  fixed  that 
It  conld  be  opened  from  tbe  ontslde,  but 
not  from  the  Inside.  Them  were  several 
other  prisoners  In  the  corridor  with 
Csesar  Hnnter,  and  the  same  prisoners 
were  turned  out  wheu  be  was  tamvd  out. 
I  heard  some  one  scream  twice,  I  think, 
tbat  morning.  I  do  not  know  whether 
the  scream  was  In  Lucy  Biggs*  cell  or 
not.  It  sounded  like  it  was  thcre^  I  ran 
out  Into  the  passage,  and  when  I  got 
where  I  could  see  t  saw  Ceesar  Hauler 
come  running  with  a  broom  In  his  hand. 
He  was  about  ten  steps  from  tbe  cell 
door  that  Lucy  Biggs  was  In,  and  several 
other  prisoners  were  abont  four  or  Ave 
steps  from  blm.  It  was  not  the  bnfltBess 
ot  Hunter  to  sweep." 

William  C.  West,  tor  the  state,  tostlffed: 
**I  am  city  recorder  of  Jacksonville.  Flor- 
ida. T  was  in  tbe  room  with  Bartola 
Canova  the  morning  tbe  alleged  crime  was 
committed,  and  heard  the  screams  of  some 
one,  who  seemed  to  be  In  one  of  the  cells. 
I  do  not  know  whether  the  screams  I 
beard  were  In  Lacy  Biggs*  cell  or  not.  It 
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was  In  tbat  direction.  Caoora  and  my- 
«ell  went  In  tfae  passage  togetber.  and 
when  we  got  In  sight  I  saw  Csaar  Bnnter 
about  fourteen  steps  from  the  door  of 
Lmj  Biggs*  cell,  sweeping  the  floor  ae 
though  he  was  very  much  excited.  There 
were  several  other  prlsunem  not  a  great 
distance  from  bim.  Unnter  was  not  run- 
ning, but  was  sweeping  the  floor.** 

This  comprises  the  entire  evidence  for 
the  state. 

The  defendant  Introduced  as  a  witness 
one  Capt.  Dennis,  sUaa  Penuls  Jenkins, 
stated  in  the  record  to  be  a  very  black 
negro,  who  testified  as  follows:  "I  know 
LncT  Biggs,  the  prosecuting  witn^s  In  this 
ranse.  The  night  she  was  arrested  for  lar- 
eenyshe  gave  me  one  dollar  togo  with  her 
outriding.  I  rode  Inside  tbecarrlage  with 
her.  No  one  was  In  the  carriage  but  me 
and  her.  We  went  to  four  or  five  bar- 
rooms In  the  carriage  together,  and  she, 
myself,  and  the  driver  of  the  carriage 
drank  at  each  bar-room.  We  went  way 
out  on  tbe  shell  road  driving.  I  was  do> 
Ing  nothlnff  but  riding  and  drinking.  We 
did  not  go  down  to  SberiO  Broward's 
house,  and  she  did  not  ask  me  or  the 
driver  to  carry  her  there  that  night,  I 
was  with  her  until  she  was  arrested  and 
pat  In  Jail.  I  called  at  Lucy  BlxKS*  bouse 
to  take  her  a  note  from  her  husband, 
when  she  asked  me  to  go  In  the  carriage." 

Panl  O.  Phillips,  chief  of  police  o(  Jack- 
■onTllle.  testified  for  tbe  defendant  that 
Lucy  Biggs'  general  character  for  chastity 
and  morality  In  the  neighborhood  In 
which  she  lived  was  very  bad. 

N.  B.  Broward,  sberlft  of  Duval  county, 
also  lor  the  defendant,  testified  to  the  bad 
character  ol  Lucy  Btggs  for  chastity  and 
morality;  and  testified,  further,  that  she 
did  nut  go  to  big  boosa  tbe  ulght  she  was 
arretited  fur  larceny. 

This  constituted  the  entire  evidence  for 
the  state  and  fur  tbe  defense.  At  the  trial 
the  defendant's  counsel  requested  the 
court  to  give  to  the  Jury  tbe  following  in- 
structions: "Ftrst.  If  the  jury  has  area- 
sonable  doubt  us  to  whether  tbe  defend- 
ant was,  at  the  time  be  put  his  bands  up- 
on the  prosecutrix,  trying  to  get  her  to 
conseoc  to  an  improper  Intercourse,  or 
commit  the  crime  of  rape,  they  should 
give  him  the  benefit  of  tbe  doubt,  and  ac* 
qalt  hhn.  Second.  TheesBenttal  elements 
of  force  In  an  assault  wltb  intent  to  rapa 
are  threats  or  fraud;  and,  unless  some  of 
tbese  is  proved,  the  defendant  sboold  be 
acquitted.  TtilnJ.  The  request  of  the  de- 
^dautto  the  prosecntrlz  to  consent  to 
an  Improper  Intercourse  may  be  taken  In 
consideration  by  tbe  jury  to  disprove  the 
fact  that  tbe  defendant  Intended  to  com- 
mit rape.  Fuurth.  Too  have  the  right  to, 
disbelieve  tbe  evidence  of  any  interested 
witness,  opoa  no  other  ground  than  the 
tact  of  Interest.  Ton  hayethe  right  to  dis- 
believe the  evidence  of  any  non-Interested 
witness  If  his  evidence  appears  Impossible 
or  improbable."  All  four  of  which  charges 
the  court  refused  to  give,  and  to  each  of 
which  relnsals  the  defendant,  by  bis  coun* 
•el,  excepted;  and  their  refusal  Is  assigned 
as  error  here. 

The  first  of  ttaesn  refused  Instrnctions 
sbonld  baT«  been  given.  Thejrrai'Aineii 
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of  tbe  charge  contained  In  tbto  Inrormap 
tlon  consisted  In  tbe  intent  wltb  wblcb 
the  alleged  acts  of  the  defendant  were 
committed.  Tbe  Intent  of  the  prisoner 
should,  throughout  the  Instrnctions  of  the 
court,  have  been  kept  prominently  before 
the  minds  of  tbe  jury,  as  being  tbe  main 
subject  of  their  inquiry ;  and  If,  as  to  this, 
—the  malnsubjectoflnqulrylnthls  class  of 
cases,— the  jury  have  a  reasonable  doubt, 
tbat  doubt  most  assuredly  necessitates  an 
acqnlttal.  From  this  stand-potnt,  the 
charge  requested  became  very  material  to 
the  accused.  It  stated  the  law  correctly, 
and  error  was  committed  In  Its  refusal. 

The  second  refused  instruction  above 
states  the  rule  uf  law  that  seems  to  have 
been  established  In  the  state  of  Texas  by 
special  statutory  enactment,  (Thompson 
V.  State,  4S  Tex.  583;)  bat  we  cannot  ^ay 
thatthe  ruleannounced  Inthecbarge  Isap- 
pllcable  generally.  In  the  absence  of  such 
statutory  enactment,  and  therefore  see  no 
error  In  Its  refusal. 

The  third  refused  Instruction  above 
bean  also  materially  upon  the  main  queb- 
tfun  In  issue,— tbe  Intent  of  tbe  defendant. 
It  states  the  law  correctly,  and  for  the 
reasons  stated  above  should  have  been 
given,  and  Its  retueal  was  error. 

The  fourth  refused  Instruction  above 
states  the  law  correctly,  and  under  tbe 
proof  In  this  ease  should  have  been  given. 
The  jury,  under  our  system  of  laws,  being 
the  sole  and  exclusive  judges  of  the  weight 
and  credibility  to  be  given  to  any  and  all 
evidence,  have  tbe  right,  as  Is  announced 
In  this  refused  Instruction,  to  disbelieve 
tbe  evidence  of  an  Interested  witness  oolely 
apon  the  ground  of  interest.  Tbe  refusal 
to  give  this  fourth  Instruction  was  error. 

As  our  conclusion  In  that  tbe  judgment 
must  be  reversed  because  of  the  errors 
herein  already  pointed  out,  we  think  some 
comments  upon  the  evidence  exhibited  In 
this  record  will  not  be  Inappropriate.  The 
prosecntrlz  here,  who  Is  In  reality  the  on- 
ly witness  to  the  material  facts  consti- 
tuting the  alleged  crime,  Is  shown  tube  at 
present  unknown  to  any  other  than  uvll 
fame,  herself  a  cunvlet  of  Infamous  crime, 
a  wiUing  consort  of  persons  of  tbe  same 
caste  of  skin  and  morals  as  the  accused  de- 
fendant. Her  evidence,  except  as  to  the 
fact  of  her  outcry.  Is  wholly  uncurrobo- 
rated  by  any  other  testimony  of  fact  or 
circumstance.  The  cause  of  her  outcry  Is 
not  corroborated  by  any  evidence  what- 
ever. Tbe  time,  place,  surroundings,  pres- 
.ence  of  other  persons  within  afew  feet  and 
wltbin  the  same  walls,  and,  generally,  the 
utter  want  of  opportunity  to  consummate 
the  crime  of  rape,  all  seem  to  us  strongly 
to  repel  the  Idea  of  such  an  Intent  on  the 
part  of  the  accused  as  would  be  sufficient 
to  sustain  a  conviction  of  the  crime.  The 
Intent,  In  sucb  cases,  must  be  shown  by 
tbe  state  to  have  so  possessed  the  accused 
that  his  determination  was  to  consum- 
mate the  rape  regardless  of  resistance  and 
want  of  consent.  In  the  case  of  Curry  v. 
State,  4  Tex.  App.  674,  where  the  facts  of 
the  assault  and  the  language  of  the  assail- 
ant were  Identical  wltb  tbe  case  here,  and 
where  the  chsraeter  of  the  prosecutrix  was 
nut  Impugned,  as  here,  and  where  tbe 
place  and  snrroundtngs  were  much  more 
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opportune  for  the  consummation  of  the 
crime  than  In  this,  the  court  fapld  that, 
taking  Into  consideration  tbe  manner, 
time,  pl&ce,  and  clrcunietances  under 
which  the  assault  was  made,  however 
wanton  and  outrageous  tbe  aRsault,  they 
were  not  Justified  in  presuming  that  It 
was  tbe  purpose  and  intent  of  tbe  accused 
to  accomplish  tala  design  by  force,  and 
without  the  consent  of  the  assaulted  fe- 
male. While  we  are  not  called  upon  at 
present  pointedly  to  decide  whether  tbe 
proof  Id  this  easels  sufficient  of  Itself  to 
sustain  a  conviction  for  the  crime  here 
charged,  yet,  taking  into  consideration 
the  character  of  tbe  prosecutrix,  the  man- 
ner, time,  place,  and  circumstances  under 
which  the  alleged  assault  was  made,  we 
would  HUf^gest  the  most  careful  considera- 
tion and  long  hesitancy  upon  the  part  of 
the  court  below  before  refusing  an  applica- 
tion to  vacate  tbe  verdict  In  the  event  a 
second  Jury  can  be  found,  willing,  upon 
the  same  evidence,  to  duplicate  tbe  former 
finding  herein. 

TtaeJudgmeDt  and  aentence  of  the  court 
below  is  reversed. 

<S8  Fla.  G«5)  — — 

MoKlNNT  T.  ISTATK. 

(Svpreme  Court  of  Florida.  March  18, 1893.) 
Assault  with  Istest  to  Bapk— iNF&aoi  or  Ds- 

FESDANT. 

At  common  Taw,  a  boy  uader  tbe  age  of  14 
years  cannot,  in  poiut  ot  law,  be  guilty  of  an 
assault  with  Intent  to  coTnmit  rape;  and,  if  he 
be  under  tbat  age  at  the  time  of  tbe  alleged  of- 
fense, evidence  is  Inadmissible  to  show  tbat  in 
point  of  fact  he  oould  commit  tbe  offense. 
{SyUabut  by  the  Court.) 

Error  to  circuit  court,  Oay  county;  W. 
B.  TouNO,  Judge. 

Indictment  against  Oscar  McKtnny  for 
an  assault  with  intent  to  commit  rape. 
From  a  Judgment  on  conviction  defendant 
brings  error.  ReverHed. 

R.  W.  &  W.  M.  Davie,  for  plaintiff  In  er- 
ror. William  B.  Lamar,  Atty.  Gen.,  for 
the  State. 

Mabrt,  J.  The  plaintiff  In  error  was  In- 
dicted at  the  spring  term.  A.  D.  1891,  of 
the  Clay  county  circuit  court,  for  an  as- 
saiilt  upon  a  female  child  nnder  the  age  of 
10  years,  with  Intent  feloniously  and 
forcibly  to  carnally  know  and  abuse  her, 
and,  after  arraignment,  was  convicted  of 
said  offense. 

Tbe  indictment  charges,  omitting  the 
formal  parts,  '*that  Oscar  McKlnny,  of 
the  county  of  Clay,  and  state  of  Florida, 
on  the  21st  day  ot  February,  A.  D.  1891,  In 
the  county  and  state  aforesaid.  In  and  up- 
on one  Dora  LilllaD  Bemesat,  a  female 
child  under  the  age  of  ten  years,  to-wlt, 
of  the  age  of  eight  years,  feloniously  did 
make  an  assault,  with  Intent  her.  tbe  said 
Dora  Lillian  Remesnt,  then  and  there  felo- 
niously and  forcibly  to  carnally  know  and 
abuee.  contrary  to  tbe  form  of  tbe  stat- 
ute In  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  tne  state 
of  Florida.  After  verdict,  plaintiff  In  er- 
ror, by  his  coonsel,  made  a  motion  to  set 
aside  the  verdict  and  grant  s  new  trial. 
The  grounds  of  the  motion  are:  (1)  "Be- 
cauae  the  vardlct  iBContrary  to  law;"  (S) 


"because  the  verdlctlscontrary  to  the  evi- 
dence;^ (S)  "because  the  verdict  Is  con- 
trary to  the  charge  of  the  court;"  (4)  "be- 
cause the  ancontradlcted  evidence  In  the 
case  was  tbat  the  defendant  was  not  four- 
teen years  of  age  at  the  time  of  the  alleged 
offense,  and  yet  the  Jury  found  him  guilty 
of  the  offenae  with  which  be  wascharged." 
This  motion  was  overruled,  and  defend- 
ant excepted.  No  exceptions  were  taken 
to  the  charge  of  the  court,  or  tbe  admissi- 
bility of  any  testimony.  The  assignments 
of  error  here  cover  in  substance  tbe  same 
points  presented  In  tbe  motion  for  new 
trial.  The  sole  Inquiry  presented  bere  Is 
the  sufficiency  of  tbe  evidence  to  sustain 
the  vprdlct. 

Tbe  mother  of  the  child  testified  for  the 
state,  in  substance,  as  follows:  That  the 
accused  was  working  for  her  husband, 
helping  In  bis  barber-shop,  and  working 
on  his  place.  On  the  20tb  day  of  Febru- 
ary. A.  D.  1801,  the  accused  was  at  work 
in  their  garden,  and  about  5  o'clock  In  the 
evening,  while  witness  was  up-stalrs  at- 
tending to  a  fretful  baby,  she  looked  out 
ot  the  window  into  the  garden,  and  did 
not  see  the  accused  at  work.  Witness 
could  see  from  the  upper  window  all  over 
the  garden,  except  down  by  tbe  side  ot  a 
fence  nearest  to  tbe  house.  She  kuewthat 
her  daughter  was  in  the  garden  with  tbo 
accused,  and  had  been  playing  there.  She 
went  down  to  see  about  It,  and  as  soon 
as  she  opened  the  garden  gate  she  saw 
berchild  lying  fiat  on  tbe  ground,  with 
her  clothes  up.  and  tbe  accused  on  top  of 
her.  They  were  lying  with  tbelr  feet  to- 
wards witness.  As  soon  as  thf*  witness 
entered  the  gate,  the  accused  Jumped  up, 
and  commenced  to  button  up  his  panta- 
loon'*, which  were  nnbuttuned.  Witn«s» 
asked  tbe  accused  what  he  meant  by  do- 
ing that.  He  said  Lillian  made  blm  do  It. 
She  hud  been  after  him  all  the  week  to  do 
It.  Witness  said  If  she  bad  a  pistol  she 
would  kill  accused,  and  that  she  would 
have  blm  arrested.  She  looked  tor  some- 
thing to  hit  aecnsed  with,  and  he  ran 
away  fn>m  the  premises.  This  was  la 
Clay  county,  Florida.  On  cross-examina- 
tion witness  stated  tbat  when  sbe  looksd 
In  at  the  gate  sbe  saw  them  lying  on  the 
ground  near  tbe  fence,  and  near  the  chick- 
en>bouse.  The  cblcken-honee  was  about  10 
feet  high,  and  was  between  tbe  gate 
where  she  entered  and  where  tboy  were  ly- 
ing. Tlie  chicken-house  was  joined  onto 
the  fence  to  the  right  of  the  gate,  and  was 
on  her  right  band.  The  accused  and  the 
cblld  were  on  the  other  side  of  the  cbicken- 
bouse.  The  child  did  not  get  up  when  the 
accused  did.  She  laid  on  the  ground  for  a 
little  time,  and  was  not  fretting  or  cry- 
taig,  and  was  not  hurt.  Witness  did  not 
see  the  private  parts  of  the  accused. 

J.  A.  Peeler  testifl'^d  for  the  state.  In 
substance,  that  be  was  sheriff  of  Clay 
county.  A  warrant  was  placed  in  his 
hands  for  tbe  arrest  of  Oscar  McKlnny, 
for  tbe  assault  upon  the  little  girl.  He 
tried  for  two  days  to  find  the  accused, 
but  could  not.  He  found  blm  on  Sunday 
night  at  his  mother's  bouse,  and  arrested 
him. 

For  the  defense,  Georgia  Cook  testified 
that  she  was  the  mother  oi  the  accueed. 
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OHcar  McKlDoy,  and  tliat  he  was  not  14 
years  uf  tigs;  that  he  would  be  14  years  of 
age  on  the  following  Tuesday ,— the  last 
day  of  March. 

Fonce  Miller  testified  that  he  knew  the 
general  reputation  of  the  aceuaed,  and 
that  It  was  good.  He  never  beard  any- 
thing bad  of  the  boy. 

The  defendant's  statement,  under  oath, 
was.  In  snbatance,  that  be  bad  the  head- 
ache, and  was  lyinfc  down  on  the  gronnd. 
Lillian  came  where  he  was,  and  was 
playing  on  him,  and  he  pushed  her  off. 
He  was  not  trying  to  do  anything  to  her. 
He  ran  off,  because  Mrs.  Eemesat  said  she 
waf)  going  to  have  him  arrested. 

This  was.  In  substance,  all  of  the  testi- 
mony. Our  statute  provides  that  **  who- 
ever ravishes  and  carnally  knows  a  female 
of  the  age  of  teu  years  or  more,  by  force 
and  against  her  will,  or  unlawfully  or 
carnally  knows  and  abases  a  female  child 
under  the  age  of  ten  years,  shall  be  pun- 
ished by  deatb,  or  by  Imprisonment  In  the 
atate  penitentiary  tor  life;''  and  whoever 
asaanlts  a  female  with  intent  to  commit 
a  rape  shall  be  punished  by  Imprisonment 
In  the  state  penitentiary  for  any  term  of 
years  or  for  life,  or  by  fine  not  exceeding 
one  thousand  dollars.  Chapter  1687.  snbc. 
3.  S§  40,  41,  Act  1«6S,  (Mcael.  Dig.  p.  355.  §§ 
36.37.)  The  two  claoses  contained  In  the 
first  section  of  the  above  statute  define 
the  single  offense  of  rape.  It  is  committed 
on  a  female  over  10  years  of  age  by  hav- 
ing carnal  knowledge  of  her  by  force  and 
against  her  will,  and  nu  a  female  under  10 
years  of  age  by  unlawfully  or  carnally 
knowing  and  abusing  her,  without  regard 
to  consent.  The  object  ot  onr  statute 
was  to  provide  a  punishment  for  rape  in 
alt  cases  of  the  violation  of  females  of  any 
age.  Originally  at  common  law  rape  was 
defined  to  be  the  carnal  knowledge  ot  a 
female,  forcibly  and  against  her  will.  3 
Chit.  Crim.  Law,  810;  1  Russ.  Crimes,  904. 

It  snems  that  It  was  anciently  doubted 
whether  rape  could  be  committed  upon  a 
child  under  10  years  of  age,  and  hence  the 
atatvte.  18  Ells,  c  7,  S  4<  ^os  enacted,  by 
which  it  was  provided  "that.  It  any  per- 
son shall  unlawfully  and  carnally  know 
and  abuse  any  woman  child  tinder  the 
age  of  ten  years,  every  such  unlawful  and 
carnal  knowledge  shall  be  felony  without 
benefit  of  clergy. "  8  Chit.  Crim.  Law,  814. 
This  statute  waa  not  intended  to  create  a 
new  and  different  offense  distinct  from 
rape,  bat  was  designed  to  make  the  car- 
nal knowledge  and  abuse  of  a  child  under 
10  vears  rape.  Irrespective  of  consent. 
And  we  find  in  1  Hale.  P.  C.  628,  written 
after  the  passage  of  the  statute  IS  Elli., 
the  definition  ot  rape  to  be  "the  carnal 
knowledge  ot  any  woman  above  the  age 
of  ten  years  against  ber  will,  and  ot  a 
woman  child  under  the  age  of  ten  years 
with  or  against  her  will.  ~  Our  statute 
makes  it  rape  to  unlawfully  or  carnally 
know  and  abuse  a  female  child  under  the 
age  of  10  years.  This  construction  has 
been  placed  upon  statutes  like  ours. 
Com.  V.  Sugland.  4  Gray,  7;  People  v.  Mc- 
Donald, 9  Mich.  150;  State  v.  storkey, 
63  N.  C.  7;  State  v.  Johnston,  7«  N.  C.  209: 
State  V.  Dancy,  88  N.  C.  60»4.  To  charge, 
then,  Id  an  Indictment  under  the  statute 


an  assault  with  Intent  to  nnlawtully  and 
carnally  know  and  abuse  a  female  child 
under  the  age  of  10  years  Is,  In  legal  effect, 
to  allege  an  assault  with  Intent  to  com- 
mit a  rape.  The  testimony  of  the  mother 
of  the  accused  (and  there  seems  to  be  no 
contradiction  in  any  way  of  it)  is  that  he 
was  not  14  yeara  old  when  the  offense  la 
alleged  to  have  been  committed.  He 
lacked  but  a  short  time  of  arriving  at  the 
age  ot  14.  still  the  testimony  Is  positive 
that  he  had  not  arrived  at  this  age  when 
the  offense  is  alleged  to  have  been  com- 
mitted. A  boy  under  the  age  of  14,  by  the 
common-law  rule,  was  presumed  to  be  In- 
capable of  committing  the  crime  of  rape. 
This  presnmption,  It  aeema»  was  not  so 
much  on  the  ground  ot  incapacity  ot  mind 
or  will,  but  of  pb.vsical  Impotency.  and 
was  Irrebutable.  Williams  v.  State,  20 
Fla.  777,  and  authorities  cited.  It  is  also 
the  rule  of  the  common  law  that  a  boy 
under  tbeag*^o(  14  yeara  cannot  In  point 

01  law  be  guilty  ot  an  uasault  with  In- 
tent to  commit  a  rape.  and.  it  he  were 
under  that  age  at  the  time  of  the  alleged 
offense,  evidence  Is  inadmissible  to  show 
that  in  pniot  of  fact  be  could  commit  the 
offense.  Regina  v.  Philips,  8  Car.  &  P. 
786;  Rex  v.  Elderahaw.  3  Car.  &  P.  »96; 
People  V.Randolph, 2  Parker,  Crlra.R.174; 
Id.  213:  3  Lawson,  Crim.  Def.  145;  1  Blsh. 
Crim.  Law.  (6tfa  Ed.)  $  746  ;  2  Rose.  Crim. 
Ev.  899.   It  was  decided  In  Com.  Green. 

2  Pick.  8S0.  that  a  boy  under  the  age  of  14 
years  may  be  Indicted  for  an  assault  with 
Intent  to  commit  rape;  but  this  seems  to 
be  the  only  departure  outright  from  the 
common-law  rule,  and  It  was  dissented 
from  by  Paiuekr.  C.  J.  In  Ohio  and  New 
York  It  has  been  decided  that,  wl^le  the 
law  presumes  a  boy  nnder  the  ago  of  14 
years  to  bH  incapable  nf  being  guilty  ot 
attempting  to  commit  the  crime  of  rape, 
this  presumption  may  be  overcome  by 
proof  that  in  point  of  fact  he  has  arrived 
at  the  age  of  puberty.  Williams  v.  State, 
14  Ohio,  222;  People  v.  Randolph,  supra. 
I  think  there  is  much  good  reason  In  the 
rule  announced  in  the  Ohio  and  New  York 
rases.  The  common-law  rule  had  Its  ori- 
gin In  the  nature  of  man  and  social  life, 
environed  by  the  then  physical  develop- 
ment of  the  race  where  established,  and 
under  certain  climatic  conditions.  The 
rale  might  become  aluurd  in  more  con- 
genial climates,  and  under  conditions  of 
more  advanced  physical  development. 
The  reason  of  the  rule.lt  might  well  be 
said,  had  ceased  under  such  circum 
stances.  In  no  case,  however,  that  we 
have  found,  except  the  one  In  Massachu- 
setts, has  any  court  gone  further  than  to 
hold  that  the  presumption  of  incapacity, 
where  the  accused  la  under  the  age  ot  14 
years,  may  be  rebutted  by  evidence  show- 
ing capacity.  Under  these  deitlsions  the 
burden  Is  on  the  state  to  show  that  the 
accused  had  capacity  when  it  was  shown 
that  he  was  at  the  time  under  the  age  of 
14.  In  a  later  case  in  Ohio,  while  the  rule 
In  the  case  ot  Willlama  v.  State,  anpra, 
was  adhered  to,  its  correctnesa  aeems  to 
have  been  doubted,  and  it  was  held  that 
the  rnle  would  not  be  extended,  and  the 
burden  waa  on  the  Btate  to  show  capac- 
ity. BUtabiddle  v.  State.  S5  Ohio  St.  62, 
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There  Is  nothlDSf  lo  the  teBtimony  making 
it  uecesflar/  fur  os  to  Hay  whether  or  Dot 
the  rale  anDouared  Id  Ohio  and  New  York 
HhoDltl  obtain  In  this  state.  The  teetl- 
mony  doea  not  show  the  capacity  n[  the 
accQsed,  nor  l<i  there  anything  stated  In 
reference  to  his  physical  developnieat  from 
which  capacity  may  be  deduced.  On  the 
evidence  before  us,  oar  conclnelon  Ik  that 
the  coDTlctlun  was  wrong,  and  thejndg- 
ment  Ib  therefore  reversed,  and  the  oaase 
remanded. 

(»  Fta.  171)   

Spratt  t.  City  or  Jackbontilliq. 
(Suprems  Court  cf  Florida.  Ifiwoli  38,  1S93.) 
Adtakobmzht  or  Causes  on  Appeal — Mdsici- 

PAUTT  A  PaBTI— TAISS. 

1.  The  adTancemeat  for  declsioD  of  caoaee  in 
which  the  state  is  not  a  material  party  ia  inter- 
ent  Is,  aucording  to  the  practice  of  the  oonrt, 
controlled  by  the  principle  announced  In  the  ex- 
ception in  rule  80  of  this  conrt  It  must  be  one 
in  wbich  a  oonnty,  municipality,  or  other  recog- 
nixed  goTemmental  agency  is  a  real  party  Id  in- 
terest, and  not  a  mere  nominal  party,  and  an  Im- 
mediate or  early  decision  of  the  cause  must  be 
necessary  either  to  the  enforaemait  or  inroteotlon 
of  the  pnbtio  right  asserted  therein,  or  to  the 
avoidance  of  embarrassment  in  tbe  operation  of 
auch  governmental  agency:  or  it  must  be  a  case 
which,  though  no  Roveramental  agency  i>  a  real 
party  m  interest  to  It,  yet  so  involves  or  afleota  pab- 
llo  interests  as  that  Its  early  decision  is  neces- 
sary to  avoid  embarrassment  to  the  governmental 
agency  whose  interest  is  Involved. 

3.  The  mere  fact  that  a  suit  involves  a  pub< 
lie  question  does  not  give  a  municipality  which 
is  a  real  party  in  Interest  thereto  the  right  to  de- 
mand Its  advancement;  nor  does  such  fact,  and 
the  further  facta  that  tlie  same  qnestiona,  wbich 
have  been  decided  favorably  to  the  city,  ard  in- 
volved in  several  pending  suits,  or  that  various 
other  sqits  may  be  Imminent  because  of  not  ad- 
vancing the  particular  one,  nor  that  the  same 
questions  may  arise  as  to  a  hundred  distress 
warrants  held  by  the  city  attorney  to  be  enforced. 

3.  The  fact  that  the  cause  Is  one  involving 
municipal  taxes,  and  to  which  a  municlpalltyand 
a  tax-payer  are  tbe  parties,  is  no  ground  for  ad- 
vancing a  cause  for  decision,  on  the  application 
of  the  tax-payer. 
(SyUabuM  by  the  Court.) 

Appeal  from  circuit  cunrt,  Daval  coun- 
ty. 

Suit  by  Leonldae  W.  Spratt  against  the 
city  of  JackeoDvllle  to  test  the  validity 
of  certain  taxeti.  Judement  tor  defend- 
nnt.  Plaintiff  appeals.  On  motlun  to 
advance  the  conalderatlon  of  the  caase. 
Motion  denied. 

S.  E.  Foster  and  A,  W.  Cockntl  A  SoOy 
for  the  motion. 

Banrit,  C.J.  The  appellant  moved  to 
advance  the  cnnKlderation  of  this  ranse.  It 
having  been  submitted  on  briefs,  and  the 
appellee  may  be  regarded  as  vlrtaally 
Joining  In  the  motion. 

ThecauHe  la  one  In  which  the  appellant 
filed  before  tbe  clrenltjodgeol  tbe  fourth 
circuit.  In  October  last,  a  petition  praying 
that  the  taxes  assessed  by  the  city  of 
Jacksonville  for  the  yearlSHO  be  declared 
illegal.  The  amount  of  the  taxes  sought 
to  be  collected  of  him  as  asspssed  agatunt 
his  real  and  personal  proiterty  Is  f3U0.36. 
The  circuit  jndga  decided  the  taxes  were 
legal,  and  from  hla  order  to  tills  effect  tbe 
appeal  has  been  taken. 


The  grounds  of  tbe  motion  to  advance 
are:  (1)  The  determlnatloa  of  the  Isaues 
involved  Is  of  grave  public  and  general  In- 
terest; (2)  many  cases  are  depending  in 
tbelr  final  determination  upon  the  decis- 
ion Iq  this  canee. 

Three  affidavits  have  been  filed  In  atip* 
port  of  the  motion,— one  by  the  senior  of 
appellant's  counsel,  stating  that  two  des- 
ignated casM,  appealable  to  this  court, 
have  already  been  adjudicated  by  tbe  cir- 
cuit court  of  Duval  county,  and  depend 
under  agreeraonta  of  counsel  for  tbe  city, 
and  for  complainants  therein,  opon  oar 
decision  In  this  cause,  and  that  other 
causes  set  forth  in  the  affldavit  of  S.  E. 
Foster,  appearing  below,  are  severally 
dependent  thereon,  and  that.  In  the  opin- 
ion of  tbe  affiant,  the  Interest  ol  the  city, 
and  that  of  many  tax-payers,  will  be  pro- 
moted by  this  canse  being  advanced. 
Another  of  the  affidavits  Is  by  tbe  junior 
counsel  o(  api>ellaDt,  and  Is  to  tbe  effect 
that  he  had  on  the  4tb  day  of  the  present 
month,  March,  1892,  a  consultation  with 
the  city  attorney  of  the  city  of  Jackson- 
ville, counsel  of  record  in  this  cause  for 
such  city,  and  that  It  Is  agreed  by  such 
attorney  and  affiant,  In  several  suits 
pending  In  the  circuit  eourtof  Doval  coun- 
ty, some  under  a  statutory  proceeding  for 
adjudging  tbe  taxes  unlawful,  and  others 
In  chancery  to  enlorce  tax-llens.  and  still 
others  at  law,  foi'  damages  claimed  for 
levies  under  the  tax  asBessmeut,  that  ail 
such  suits  Involve  the  guestlonB  of  tbe  tax 
set  up  In  this  particular  suit;  also  that 
varlons  other  suits  are  Imminent  because 
of  the  tact  that  the  questions  Involved  In 
said  tax  are  not  adjudicated  In  the  su- 
preme court,  and  that  said  city  and  Its 
citizens  are  generally  Injured  by  reason  of 
tbe  want  of  a  final  and  authoritative 
adjudication  In  the  premises.  Tbe  other 
affidavit  Is  that  of  tbe  attorney  of  the 
city  of  Jacksonvlite,  and  it  sets  out  that, 
as  snch  attorney,  he  has  brought  suit  by 
bill  In  the  Dnrai  county  circuit  court 
against  one  Parker  to  collect  taxes  for 
the  year  1890,  and  that  Parker,  repre- 
sented by  counsel  appearing  bore  for  ap- 
pellant, has  demurred  tu  the  bill  on  the 
ground,  among  others,  that  tbe  "tax  was 
not  levied  In'purauance  of  law."  It  also 
states  that  the  question  of  the  validity  of 
such  assessment  and  levy  for  1S90  la  now 
pending  here  In  the  cause  before  us,  and 
that  affiant  hao  In  his  possession  at  least 
lUUdlstresB  warrants  to  be  sued  on,  and  In 
which,  or  In  any  of  which,  the  same  ques- 
tion of  the  validity  of  said  levy  may  arise. 

The  only  rules  bearing  upon  the  subject 
of  advancing  the  decision  of  causes  In  this 
court  are  supreme  court  rules  14  and  80. 
The  former  of  these  rules  Is  that  "cauecH 
In  which  the  state  Is  a  party.  Including 
criminal  causes,  may  be  moved  In  behalf 
of  the  state  out  of  their  regular  order  on 
the  docket  at  any  time,  except  while  a 
canse  Is  being  argued. "  The  other  rule  Is 
as  follows:  "No  cause  of  which  this  court 
may  have  original  jurisdiction,  concur- 
rently with  the  circuit  courts,  will  be 
given  precedence  over  appellate  causes  as 
to  the  final  decision  of  tbe  same,  nnless  It 
be  one  of  public  right,  or  so  Involving 
public  Interests  aa  to  reqalrelts  advance- 
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ment  apon  the  docket.  This  role  shall, 
however,  not  apply  to  eases  of  babeaa 

corpus." 

Tbe  exception  made  In  tavor  of  cases  of 
babtfaa  corpus  was  neceasltated,  at  least 
by  tbe  statute  reffnIatinK  tbe  practice  up- 
on BOcfa  writs.   McOlel.  Dig.  pp,  &62-666, 

The  state  Is  not  a  party  In  Interest,  or 
eren  formally,  to  this  sult,nor  la  the  canst 
of  a  criminal  natnre,  and  of  cnurse  rnle  14 
does  not  apply ;  nor  Is  tbe  case  within  the 
terms  or  real  purpose  of  rule  SO ;  still  It  Is 
a  fact  that  the  principle  announced  by  the 
exception  contained  In  tbe  latter  mle  has 
controlled  for  some  time  tbe  action  of  tbe 
conrt  lo  adrancinsT  appellate  caaaes,  and 
oar  decision  of  the  motion  mast  rest  apon 
that  principle.  For  a  caose  to  be  one 
within  the  meanlnjc  of  rale  14,  to  which 
the  state  Is  a  party,  the  state  mast  be  not 
only  a  party  In  name,  but  also  materially 
interested;  It  Is  not  sufficient  that  she  Is 
merely  a  nominal  party.  Where  the  state 
ts  a  material  par^  to  a  canse,  it  may  be 
advanced  on  her  motion  under  rale  14,  but 
not  ander  mle  30;  and,  where  she  Is  not 
sach  a  party,  rule  14  bas  no  application. 
The  exception  in  mle  80  was  not  intended 
to  secure  from  the  otber  provlsluns  of  tbe 
rale  any  canse  to  which  the  state  was  a 
party,  whetber  civil  or  criminal.  Rnle  14 
secores  tbis.  To  secure  advannempot  un- 
der the  exception  contained  la  rale  80,  a 
cause  most  be  one  of  pabllc  right,  or  so 
iDvulvtnfc  pnbllc  interest  as  to  require  Its 
advancement  apon  the  docket.  To  be  one 
of  pnbllc  rif?ht,  within  tbe  meaning  of  tbe 
mle,  It  miint  be  one  In  which  a  coanty  ar 
municipality,  or  other  recognised  govern- 
mental agency,  la  a  material  party  In  In* 
terest,  and  an  iromediatu  or  early  decis- 
ion of  the  cause  m net  be  necessary  to  the 
enforcement  or  protection  uf  the  public 
right  asserted  therein,  or  to  avoid  embar- 
rassment In  tbe  operations  of  sach  govern- 
mental agency;  and,  to  he  one  so  Involv- 
ing pnbllc  Interest  as  to  require  advance- 
ment, It  must  bu  a  case  which  so  Involves 
pnblie  interest  as  that  Its  decision  la  nee 
easary  to  avoid  erobarrassmtmt  to  the 
governmentRl  agency  whose  Interests  are 
involved.  Tbp  principle  of  tbe  rale  Is  the 
avoidance  of  any  real  embarrassment 
which  will  apparently  result  to  public  In- 
terests from  delay  In  deciding  the  cause, 
and  to  this  end  an  advancement  of  the 
cause  for  decision  will  be  made.  The  mem 
fact  that  a  snlt  involves  a  public  qnestlon 
does  not  give  a  connty  or  manlcipallty 
the  right  to  demand  Its  advancement. 
There  mnst  be  an  actual  embarrassment 
to  governmental  operations.  It  does  not 
appear  that  the  city  has  not  collected  tbe 
taxes  Involved  here.  It  Ithas  not  done  bo, 
there  iaattll  nothing  before  as  to  excuse 
tbe  omission.  If  it  has  collected  them ,  and 
appellant  Is  suing  to  recover  them,  or  tu 
recover  damages  for  trespass  In  collecting 
them  forcibly  and  against  bis  will,  that 
case  can  be  dealt  with  when  It  reaches  us. 

In  so  far  as  appellant  is  concerned,  the 
fact  that  the  case  is  one  Involving  taxea 
is  no  reason  tor  its  advancement.  The 
amount  Is  do  more  to  him  than  It  would 
be  It  It  was  Involved  In  an  action  of  re- 
plevin or  asaumpsit  against  another  indi- 
vidual, aur  la  it  any  more  to  talm  than 


other  amounts,  smaller  or  greater,  are  to 
litigants  before  us  over  whom  he  is  ask- 
ing to  be  preferred.  The  concession  uf  tbe 
rule  whose  analogy  we  are  considering, 
that  causes  of  public  rleht,  or  so  involv- 
ing public  Interests  as  to  require  advance- 
ment, maybe  advanced,  was  made  to  sub- 
serve  practical  publle  Interests,  and  not 
for  the  benefit  ol  tbe  IndlTldnats  who 
might  be  parties  to  such  causes;  and  even 
an  to  the  public  It  can  be  invoked  snccess- 
fully.  only  where  It  Is  shown  that  pnbllc 
Interests  will  be  embarrassed  II  the  canse 
is  nut  decided.  Where  life  and  liberty  are 
not  involved,  no  individual  anltor  can 
claim  preference  over  otbsrs. 

The  fact  that  tbe  city  attorney  has  aeen 
fit  to  agree  that  the  decision  In  two  other 
caoses  shall  depend  on  our  decision  here  Is 
not  ground  for  advancing  this  cause,  nor 
Is  the  fact  that  countiel  before  us  agree 
that  the  questions  Involved  here  are  In- 
volved In  several  suits  pending  In  Duval 
elrcnlt  court,  or  that  various  other  salts 
are  Imminent  because  of  our  not  advanc- 
ing this  cause;  nor  that  the  same  ques- 
tion may  arise  as  to  a  hundred  distress 
warrants  which  the  city  attorney  holds 
to  be  enforced.  The  question  does  not 
appenrto  have  produced  embarrassment 
to  the  municipal  government  when  It  has 
actually  arisen.  Certainly  mere  possibil- 
ities cannot  Justify  us  In  giving  precedence 
upon  a  crowded  docket. 

In  n.  S.  V.  FoRsatt,  21  How.  445.  it  was 
said  tliat  no  cause  should  be  taken  up  out 
of  its  order  when  private  interests  alone 
were  Involved,  and  that  the  only  cases  in 
which  that  court  would  depart  from  this 
rale  were  those  where  the  qnestlon  In  dis- 
pute will  embarrass  the  operations  of  the 
government  while  It  remains  unsettled. 
Subsequently  congress  passed  an  act  that 
in  suits  wherein  a  state  Is  a  party,  or 
wherever  the  revenue  laws  of  any  state 
may  be  enjoined  or  stayed  by  judicial  or- 
der or  process.  It  shall  be  tbe  duty  of  the 
court,  on  sudlcieut  reasons  shown,  to  give 
the  cause  preference  over  all  other  civil 
causes  pending  In  such  court  between  pri- 
vate parties  ;  and  In  Miller  v.Htate,  12  Wall. 
159,  tbe  court  refused  to  advance  a  cause 
—a  proceeding  In  quo  warranto  involving 
tbe  title  to  tbe  directorship  of  n  railroad 
company— In  which  individuals  were  tbe 
real  parties,  and  the  state  practically  only 
a  formal  party;  and  in  Davenport  Gty 
T.  Dows,  10  Wall.  WO,  tbe  decision  was 
that  an  ordinance  of  a  municipal  corpora- 
tion levying  taxes  could  not  be  regarded 
as  tbe  revenae  law  of  a  state,  within  tbe 
meaning  of  such  statute.  In  Ho(;e  v.  Rail- 
road Co..  03  U.  S.  1.  the  conclusion  of  tbe 
court  was  it  would  not,  in  preference  to 
cases  pending  between  private  parties,  set 
down  for  argument  a  ease  in  which  the 
execution  ol  the  revenue  laws  of  a  state 
bad  been  enjoined,  unless  It  sufficiently 
appeared  that  tbe  operations  of  tbe  gov- 
ernment of  the  state  would  be  embar- 
rassed by  delay,  and  tbe  motion  to  advance 
was  refused  becaose  It  was  not  shown  that 
such  embarrassment  would  rmalt  from 
delay  in  deciding  the  case  In  which  an  In- 
junction had  been  granted  against  the 
collection  of  state,  county,  and  mnnldpal 
taxes  against  a  railroad  comp04y  whose 
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property  was  held  to  be  exempt  trum  tax- 
ation. 

Id  the  abseoce  of  a  clear  showlDK  that 
embarrassment  will  resalt  to  the  opera- 
tions of  the  government  of  Jacksonville 
from  delay  in  deciding  this  case,  we  do  not 
think  It  ataonld  be  advanced  over  private 
caoAes. 

We  have  not  found  It  neceasary  to  In- 
voke the  fact  that  by  an  act  of  the  le^a- 
lature  of  June  9, 1891,  the  JackHOUTllle  tax 
afisessmentB  and  levies  for  the  years  1887 
to  1890,  Inclusive,  have  been  legalised, 
(Laws  1891,  pp.  64-66;)  nor  do  we  Hay 
what  would  be  the  efiect  ot  meh  legisla- 
tion on  this  motion. 

The  motion  Is  denied. 

(»  FU.  M)   

Brown  v.  Statb. 
(Sujrreme  Court  of  Florida.   April  1, 1893.) 

CiuiaiiAii  Liw— BiUi  or  EzcBnion— Fbebbsob 
or  Fbibonbb  in  Coubt. 

1.  At  common  law,  a  writ  of  error  did  not  lie 
to  correct  an  error  which  waa  not  apparent  on 
the  record,  and  the  statute  of  18  Bdw.  L  waa 
enacted  to  provide  a  remedy  for  reriewing  de- 
cisions ot  the  trial  court  on  matters  in  pais,  to 
wbioh  exception  was  taken;  and  strictly,  at  the 
common  law,  it  was  doubted  if  this  autote  ap- 
plied to  an;  criminal  case. 

3.  Our  statute  (section  1,  c.  188,  Laws  1843; 
section  1,  p.  454,  McClel.  Die-)  allows  a  bill  of 
excoptioas  in  criminal  cases,  but  it  does  not  un- 
dertake  to  point  out  the  matters  and  tbings  wbioh 
are  proper  to  appear  in  a  bill  of  exceptions,  or 
tbe  matters  decided  by  the  trial  court  wbicb 
may  in  tb(a  way  be  presented  for  review  to  tbe 
appellate  court;  and  what  is  a  bill  of  exceptlona, 
and  Its  trne  ofQoe,  are  matters  left  for  Judicial 
ascertainment. 

3.  The  trne  office  of  a  bill  of  exceptions  Is  to 
present  some  objection  In  point  of  law  to  tbe 
opialon,  ludgment,  direction,  or  action  of  tbe 
trial  court  on  matters  wbiub  do  uot  properly  ap- 
pear of  record,  and  it  is  not  its  office  to  super- 
sede or  take  the  place  of  any  requisite  record  en- 
tries in  a  cause,  but  to  present  exceptions  talien 
during  tbe  progress  of  tbe  trial,  to  tbe  opinion 
and  decision  of  tbe  Judge  on  matters  which  other- 
wise would  remain  in  pais.  . 

4.  The  record  proper  should  show  In  casea  of 
felony  that  tbe  Jury  was  sworn,  and  an  omission 
in  this  respect  is  fatal  to  a  oonvIctioD,  and  It 
oannot  be  supplied  a  recital  In  tbe  preface  of 
a  bill  of  ezccDtions,  intended  merely  to  connect 
the  bill  with  the  case  tried,  that  tbe  jury  was 
sworn. 

6.  In  felonies  it  is  necessary  that  the  accused 
be  personally  present  during  the  progress  of  tbe 
trial,  including  tbe  Judgment  or  sentence  of  tbe 
court;  but  while  it  U  best  always  to  bare  tbe 
record  show  directly  and  affirmatively  tbat  the 
accused  was  personally  present  at  each  and  every 
stage  of  tbe  trial,  it  will  be  sufficient  if  it  ap- 
pear therefrom,  by  necessary  and  reasonable  im- 
plicaUon,  that  he  was  present 
(Sl/Uabu8  by  the  Court.  ) 

Error  to  criminal  court  of  record,  Dn- 
▼al  county;  H.  R.  Pbiu^ipa,  Jndjce. 

Prosecution  against  William  T.  Brown 
for  perjury.  From  a  Judgment  on  convic- 
tion defendant  brings  error.  Beversed. 

A.  W.  CockreU  dk  Son,  tor  plaintiff  tn  er- 
ror. WUIlum  B,  iMwar,  Atty.  Gen.,  lor 
the  State. 

Mabry,  J.  An  Information  was  filed  In 
the  criminal  court  of  record  of  Duval 
county  on  the  2d  day  of  November,  A.  D. 
18f)],  by  the  county  solicitor  of  said  court, 
against  the  plaintiff  In  error,  charging 


biro  with  tbe  crime  of  perjury.  After  an 
arraignment  upon  this  information,  and 
a  plea  of  "not  guilty, "theplalutlfflo  error 
was  tried  and  convicted  un  tbe  14th  day 
of  November,  A.  D.  1891.  of  the  offeuue  of 
which  he  was  charged,  and  on  the  28th 
day  of  said  month  was  sentenced  to  the 
penitentiary  tor  the  term  of  three  years. 
On  his  application  the  record  In  this  cause 
has  been  certified  to  this  court  under  a 
writ  of  error,  and  the  same  la  bdore  ns 
for  review. 

No  objection  was  made  In  the  criminal 
court,  nor  Is  any  presented  here,  to  the 
BufBciency  ot  the  Information,  and  It  Is 
uot  necessary  to  set  It  out  In  this  opinion. 

After  an  examination  ot  the  record  be* 
tore  us,  we  have  become  convinced  that 
the  Judgment  ot  the  lower  court  must  be 
reversed,  and  the  cause  remanded. 

We  will  refer  to  only  two  ot  the  objec- 
tions presented  here  to  the  validity  of  the 
judgment  rendered  against  the  platntlllln 
error,  and  both  of  these  relate  to  tbe  suf- 
ficiency of  tbe  record  of  the  proceedings 
against  him  in  the  trial  court.  It  Is 
claimed,  In  the  first  place,  that  the  record 
does  not  show  that  tbe  Jury  who  rendered 
the  verdlft  against  the  plaintiff  In  error 
was  sworn.  From  the  recorrl  entries,  as 
appears  from  the  transcript  before  us,  we 
find  no  mention  made  of  the  Jury's  having 
been  sworn.  Tbe  minute  of  the  conrt  In 
reference  to  the  trial  ot  tbe  accused,  as 
made  to  appear  to  us,  is  in  this  language, 
viz.:  "And  now  comes  the  county  solici- 
tor, and  the  defendant  In  the  above-enti- 
tled canse.  Satd  defendant,  being  ar- 
ralgned.  pleaded  'not  guilty,'  whereupon 
came  a  Jury,  to-wit,  [their  names  are  here 
given.}  who,  having  heard  the  evidence, 
argument  of  counsel,  and  the  charge  of 
the  court,  retired  to  consider  of  their  ver- 
dict, which,  after  due  deliberation,  tbey 
brought  In  In  the  words  and  figures  as  fol- 
lows, "(then  follows  tbe  verdict  of  guilty.) 
It  will  not  be  questioned  that  It  was  ab- 
solutely essential  tor  a  proper  conviction 
of  the  accused  that  the  Jury  should  have 
been  properly  sworn  before  rendering  a 
verdict  against  him.  and  it  la  also  essen- 
tial that  this  fact  should  appear  u[ion  the 
record.  We  held,  and  we  think  correctly, 
In  tbe  case  ot  Garner  v.  State.  28  Fla.  — . 
9  South.  Rep.  835,  that  where  tbe  record 
shows  simply  that  the  Jury  was  sworn  It 
was  sufficient.  This  Is  true  where  no  ex- 
ception Is  taben  to  the  manner  In  which 
the  Jury  Is  swnrn.  and  In  such  casnthe  rec- 
ord recital  that  tbe  Jury  was  sworn  Is  evi- 
dence sufficient  that  It  was  done  as  pro- 
vided by  law  But  the  record  must  show 
that  the  Jury  who  tried  tbe  accnsed  was 
sworn.  Grist  v.  State,  21  Ala.  187,  Rich  t. 
State,  1  Tex.  App.  206;  Dyson  v.  State,  26 
Miss.  362.  In  tbe  ease  before  as  the  bill  of 
exceptions,  made  up  and  signed,  in  pursu- 
ance of  a  special  order  lor  that  purpose, 
some  time  after  the  trial,  recites  that  the 
Jury  was  sworn.  This  recital  Is  found  In 
the  caption  ot  the  bill  ot  exceptions  In  tbe 
usual  form,  and  as  copied  here  is  as  toU 
lows :  "  Be  It  remembered  that  at  a  term 
of  the  criminal  court  of  record  for  Duval 
county,  Florida,  held  at  Jackson  vllle.  Du- 
val county,  on  the  4th  Tuesday  In  Novem- 
ber, A.  1>.  1891,  a  caoae  therein  pending. 
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wherein  the  utate  of  Florida  was  platDtlff, 
aud  W.  T,  BrowD  waa  defendant,  rame  on 
to  be  heard  before  the  Hon.  H.  B.  Phii^ 
L1P8,  judKe  of  Haid  court,  at  whlfb  day 
came  tbenald  parties  their  reepective 
attorneys;  and  thereapun  the  said  IsaueB, 
In  manner  and  form  aforesaid  Joined, 
came  on  to  be  tried ;  and  the  Jurors  of 
the  jury  aforesaid,  whereof  mention  is 
made  witliiu,  being  called,  liliewise  came, 
and  were  Hwom  to  try  the  Issues  in  man- 
ner aforesaid  Joined ;  and  thereupon  the 
plaintiff,  to  maintain  the  isnues  on  Its 
part,  Introdaced  as  a  witness, "  etc.  Does 
this  recital  In  the  bill  of  exceptions  that 
the  Jury  was  sworn  supply  the  omission 
In  the  record?  If  It  dues  not,  there  is  no 
sufficient  record  evidence  before  na  that 
the  plaintiff  In  error  waa  ever  properly 
convicted. 

Our  statute  provldm  "tbnt  it  shall  be 
the  dnty  of  the  Judges  of  the  circuit  courts 
of  this  state,  upon  the  trial  of  any  person 
or  persons  charged  with  crime  or  mlsdt^ 
meanor  In  said  court,  to  sixu  and  seal, 
upon  request,  any  bill  of  exceptions  taken 
during  the  progress  of  the  cause,  and  ten- 
dered to  the  court,  provided  the  said  bill 
of  exceptlona,  as  tendered,  fairly  state  the 
truth  of  the  matter  and  the  exception  de- 
signed to  be  taken;  and  the  same  shall, 
when  signed,  become  a  part  of  the  record 
of  such  cause."  Section]. c.l38,LawHl848; 
Hectlon  ],  p.  451,  McClel.  Dig.  At  common 
law  a  writ  of  error  did  not  He  to  correut 
an  error  which  was  not  apparent  on  the 
record,  and  therefore,  where  a  party  to 
a  cause  objected  to  the  dedalou  of  the 
eonrt  on  matters  in  paia,  hn  was  without 
any  legal  remedy  whereby  such  a  decision 
could  be  certified  to  the  appellate  court 
for  review.  To  remedy  this  defect  It  was 
enacted  by  statute  13  Edw.  I.:  "Jtone  Im- 
pleaded before  any  of  the  Justices  allege  an 
exception,  praying  that  the  Justices  will 
allow  it,  that,  if  they  will  not,  and  If  he 
write  the  exceptions,  and  require  the  Jus- 
tices to  put  their  seals  to  It,  the  Justices 
shall  do  bo;  and,  If  one  will  not,  another 
shall."  2  Phil.  Ev.  996  ;  2  Tldd,  Pr.  8(i2; 
Proctor  V.  Hart.  5  Fla.  465.  It  will  be 
noted  that  the  statute  waa  dealsned  to 
provide  a  remedy  for  reviewing  declaiona 
on  matters  which  did  not  appear  on  the 
record.  This  statute  of  ISEdw.  I.  Is  old 
enough  to  t>e  In  force  here,  and  Is  undoubt- 
edly  a  part  of  our  law  appllcnble  to  civil 
canaes.  It  was  said  that  this  statute  did 
not  apply  to  Indictments  for  treason  and 
felony,  and  It  was  doubted  if  It  applied  to 
any  r-rlnilnal  case.  1  Chit.  Crim.  Law,  622; 
2  Phil.  Ev.  997  ;  2  Tldd.  Pr.  862;  Ex  parte 
Vermllyea,  6  Cow.  565;  Bx  parte  Barker,  7 
Cow.  148.  In  Wynehamer  t.  People.  20 
Barb.  567.  It  Is  said:  "Bills  of  exceptions 
in  criminal  cases  are  unknown  to  the  com- 
mon law.  The  right  to  a  bill  of  excep- 
tions In  such  a  cane  is  given  hy  statute." 
Our  statute,  abov9  referred  to,  gives  the 
right  to  a  bill  of  exceptions  In  a  criminal 
case:  but  It  does  not  undertake  to  point 
out  the  matters  and  tblnfts  which  are 
proper  to  appear  In  a  bill  of  exceptions,  or 
the  particulars  wherein  the  rulings  of  the 
trial  court  may  in  this  way  be  presented 
(or  ravlew  to  the  appellate  court.  The 
proTlsiun  la  that  the  judge  shall  algo  and 
V.10so.na28— 47 


Real,  upon  request,  any  bill  of  exceptions 
taken  during  the  progresa  of  the  cause, 
and  tendered,  provided  It  fairly  states  the 
truth  uf  the  matter,  and  the  exception  de- 
signed to  be  taken.  What  Is  a  bill  of  ex- 
ceptions, and  its  office,  are  l^t  by  the 
statute  for  Judicial  ascertainment.  Tbe 
true  office  of  a  bill  of  exceptions,  aa  ap- 
pears from  what  has  already  been  said  In 
reference  to  the  occasion  of  the  enactment 
of  13  Edw.  I.,  is  to  present  some  objection 
In  point  of  law  to  tbe  opinion,  action,  or 
direction  of  the  trial  Judge  on  matters 
which  do  not  properly  appear  of  record. 
The  conception  of  a  bill  of  exceptions  was 
not  to  supersede  or  take  tbe  place  of  any 
requisite  record  entries  In  a  cause,  but  to 
present  exceptions  taken  during  the  prog- 
ress ot  the  trial  to  the  opinion  and  de- 
cision of  the  Judge  in  matters  which  other- 
wise would  remain  in  pais.  Strictly,  at 
the  common  law,  the  bill  of  exceptions 
was  no  part  ot  the  record  In  tbe  trial 
court,  and  the  original  waa  carried  into 
tbe  court  of  error,  and  there  annexed  to 
the  record.  A  method  for  the  proof  ot  the 
Judge's  signature  waa  provided.  In  caae  it 
was  queationed.  Tbe  bill  ot  exceptions, 
being  for  the  beoeflt  of  th.e  party  who  ten- 
dered It.  remained  in  hie  posseaslua,  and 
he  could  use  It  or  not,  aa  be  saw  proper. 
Gardner  v.  BailUe,  1  Bos.  &  P.  83:  2  Tldd, 
Pr.  864,  865.  Our  statute  provides  that, 
when  the  hill  of  exceptlona  Is  signed  by 
the  Judge,  It  shall  become  a  part  of  the 
record  ot  tbe  cause.  This  does  not,  in  our 
Judgment,  mean  that  It  shall  become  a 
record  ot  matters  not  properly  recited 
tboreln.  The  record  proper  should  speak 
for  the  matters  required  to  be  recorded 
there,  and  the  bill  of  exceptions  la  author- 
itative evidence  of  matters  which  are 
properly  allowed  therein.  A  different  rule 
would  tend  to  confusion,  aufl  might  result 
in  complication  in  attempting  to  recon- 
cile conflicting  statements  of  record  In  the 
same  case.  Our  predecessors  have  all 
along  recognised  the  special  office  ot  a  bill 
of  exceptions.  Proctor  v.  Hait,  supra. 
In  Cato  V.  State,  9  Fla.  176,  It  Is  said : 
"The  bin  of  exceptions  Is  a  great  privilege 
accorded  to  a  party,  to  cause  that  to  be 
made  a  matter  of  record  which  would  not 
otherwise  appear  In  the  history  of  the 
trial;  and  It  Is  for  bim,  therefore,  tu  be 
careful  to  have  Incorporated  Into  bis  bill 
whatever  fact  he  may  denlre  to  rely  upon 
aa  matter  of  error."  In  Gates  v.  Hayner, 
22  Fla.  325,  It  is  said:  "Neither  an  excep- 
tion nor  a  bill  of  exceptions  Is  necessary 
where  the  error,  it  there  be  any.  Is  appar- 
ent upon  the  record;  but  the  office  ota 
bill  is  to  Incorporate  into  the  record  mat- 
ters which  would  otherwise  remain  in 
pais."  In  Gallaher  T.  State.  17  Fla.  370, 
the  language  of  the  court  on  this  subject  la 
that  "  the  bill  of  exceptlona  la  a  simple  his- 
tory of  the  case  as  tried,  and  should  con- 
tain nothing  more  nor  less  than  tbe  facts 
as  they  appeared  to  tbe  eonrt  and  Jnry, 
from  the  commencement  of  the  trial  until 
the  final  Judgment  by  the  court."  The 
court  waa  conaidering  at  the  time  the 
necessity  ot  making  objections  to  the  in- 
troduction of  evidence  when  offered.  In 
reference  to  the  facts  or  evidence  In  the 
caae  the  blU  of  exceptlona  la  the  only 
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method  provided  to  get  tbem  before  the 
appellate  court,  bb  they  do  Dot,  In  a  trial 
atlafT,  otherwlBe  appear  on  the  record. 
Id  apeaklnff  of  sucb  a  bill  of  exceptions  It 
l8  accurate  to  say  that  It  should  be  a  his- 
tory ol  the  cBRe,  and  contain  the  facts  an 
they  appear  to  court  and  Jury.  There  was 
nothing  In  the  facts  of  tbU  case  which  wIU 
Jaatiry  the  Inference  that  the  court  In- 
tended to  hold  that  the  fifflce  of  the  bill  of 
exceptions  was  to  supply  the  record  prop- 
er of  those  matters  which  ehootd  be  In  the 
Dilnutea  of  the  court.  In  a  case  tn  In- 
diana, tinder  a  statute  which  provided 
that  the  accusod  may  plead  the  general  is- 
■ne  orally,  which  shall  be  entered  upon 
the  minates  of  the  court,  the  record  entry 
failed  to  disclose  affirmatively  that  a  plea 
to  the  Indictment  had  been  entered.  The 
bill  of  exceptions  recited  that  the  defend- 
ant pleaded  "not  jEullty."  It  was  held  by 
the  court  that  it  was  no  part  of  the  office 
of  a  bill  of  exceptions  to  supply  that  which 
la  eaaentlal  to  the  ralldity  of,  and  which 
the  law  reqolres  to  appear  upon,  the  rec- 
ord of  the  court,  and  the  Judgment  was 
reversed.  Bowen  v.  State,  108  Ind.  411.  9 
N.  E.  Bep.  878.  In  Peiiple  v.  Bathhun,  21 
Wend.  609,  It  Is  aald  that  the  statute  al- 
lowing a  bill  of  exceptions  Id  criminal 
caeee  makes  it  applicable  to  the  same  ex- 
tent as  it  was  In  a  civil  cause.  There  a 
blir  of  exceptions  was  conflned  to  some 
point  of  law  arlslnic  at  the  trial  which 
conid  not  be  made  apparent  in  a  course  of 
regular  entry  on  the  record.  And  so  we 
conclude  here  that  the  record  proper 
should  show  In  a  case  of  felony  that  the 
Jury  was  sworn,  and  an  omission  lo  this 
reapectlBfatai  to  a  coDTletlon,  and  can- 
not be  sDpplled  by  the  redtalB  In  the  pref- 
ace of  a  bill  of  exceptions  Intended  merely 
to  connect  the  bill  of  exceptions  with  the 
case  tried. 

We  notice  another  objection  urged  here 
to  the  Judgment  of  the  court,  and  which 
Is  that  the  accused  was  not  present  when 
sentence  was  pronounced  against  him. 

The  record  shows  that  the  trial  was 
bad  and  verdict  rendered  on  the  14tfa  day 
of  November,  A.  D.  1891.  On  the  Iflth  day 
of  that  month  It  appears  that  the  accused 
entered  into  bond  for  his  attendance  from 
day  to  day  on  the  court,  and  In  reference 
to  thesenteneeolthecourtthe record  entry 
IB  as  follow*:  "Saturday,  November  2Rth, 
A.  D.  1891.  State  of  Florida  vs.  W.  T. 
Brown.  Information  for  perjury.  By 
virtue  of  the  verdict  with  recommendation 
to  the  extreme  mercy  of  the  cunrt,  ren- 
dered on  a  prior  date  In  the  above-enti- 
tled cause,  it  Is  hereby  ordered  and  ad- 

Iodged  by  the  court  that  yon,  W.  T. 
trown,  be  taken  by  the  shnriff  for  Duval 
county,  Florida,  or  ills  lawful  deputy,  to 
the  state's  prison  of  the  stale  of  Florida, 
and  delivered  to  the  principal  keeper 
thereof,  and  there  to  be  confined  In  said 
state's  prison,  at  hard  labor,  for  the  pe- 
riod of  three  years  from  the  date  of  your 
Incarceration  therein.  The  motion  for 
new  trial  duly  made  In  the  above-enti- 
tled cause  la  hereby  ordered  overmled  and 
denied.  Exception  noted."  The  motion 
for  new  trial  mentioned  in  the  above  or- 
der Is  -algned  by  counsel  tor  plaintiff  In 
error. 


In  felonies  It  Is  necessary  that  thu  ac- 
cused be  personally  present  during  the 
progress  of  the  trial,  Including  the  Judg- 
ment or  sentence  of  the  court  Imposing 
the  penalty  of  the  law.  But  while  It  Is 
best  always  to  have  the  record  show 
directly  and  affirmatively  that  the  ac- 
cosed  was  personally  preaent  at  each  and 
every  stage  of  the  trial,  yet  It  will  be  snffl- 
cieiit  if  It  appear  therefrom  by  necessary 
and  reasonable  Implication  that  he  was 
prenent.  Irvln  v.  State,  19  Fla.  872;  I 
Blsh.  Crlm.  Proc.  §  1180,  and  authorities 
cited.  The  record  before  us  shows  that 
the  necnaed  wae  present  at  the  trial,  bnt 
after  conviction  be  la  dlacharged  on  bond. 
In  the  copy  of  tbe  order  of  the  sentence  be- 
fore as  there  le  nothing  to  show  that  tbe 
accosed  was  present.  There  Is  no  recital 
of  his  presence,  nor  does  It  appear  that  be 
was  asked  If  he  bad  anything  to  say  why 
tbe  sentence  of  the  law  should  not  be  pro- 
nounced upon  him.  The  language,  "or- 
dered and  adjudged  by  theeonrt  thatyoa, 
W.  T.  Brown,  be  taken  by  tbe  Bberltf," 
etc.,  to  prison,  does  not  carry  any  neces- 
sary Implication  of  a  personal  presence. 
If  the  accused  had  been  present,  however, 
the  failure  to  ask  him  If  he  had  anything 
to  say  why  sentence  shoold  not  be  passed 
upon  him  would  be  no  ground  to  reverse 
the  Judgment  of  the  court.  See  Hodge  v. 
State.  28  Fla.  — ,  10  South.  Bep.  556. 

The  record  In  this  case  has  not  been 
properly  made  up,  and  In  the  transcript 
before  ns  papers  are  copied  without  any- 
thing to  show  how  they  found  their  way 
into  the  case.  The  reversal  here  Is  upon 
grounds  which  should  not  have  exist- 
ed, and  they  can  be  avoided  by  proper  at- 
tentlun  to  the  making  up  of  tbe  record, 
and  the  preparation  of  the  transcript  for 
writ  of  error.  TbeluriBdictlon  of  thecrim* 
InnI  court  of  record  of  Duval  county  In- 
cludes the  power  to  Investigate  charges  of 
gravity  involving  the  liberty  of  the  cltl- 
len :  and  It  Is  nnt  only  proper,  bnt  essen- 
tial, that  the  correct  record  entries  sboold 
be  made.  Their  absence  cannot  be  dis- 
pensed with,  especially  when  objeetlona 
arif  based  on  them  here. 

The  Judgment  Is  reversed,  the  eaaaa 
remanded,  and  a  new  trial  awarded. 


(3S  FI&.  SU) 

GooDsoN  V.  State. 
(Supnme  Court  oTFtorfda.  April  «,  1882.) 
Uttbrimo  FOaaBD  ItreraimxT— Fiua  Pbbsoiu- 

TION^lNDICncKKT  — FBESSKTATIOK     DT  OFBV 

COORT. 

1.  An  indictment  char^liig  tbe  attenmce  and 
pobliiiliing  of  a  forged  Instrome&t  should  state 
the  name  of  tba  person,  firm,  eorpmratloQ,  orcom- 
pany  to  or  apon  whom  tbe  same  was  attered, 
pabmbed,orpaa8ed;  or  elfleitshoald  aooount  for 
the  omlasioa  oy  a  Btatement  in  the  iodictmeiit 
that  suob parson,  etc,  iBtotheJnrorsaokDOwa.  If 
it  faila  to  do  either.  It  Is  fatally  defective. 

3.  An  iQdictmeot  obargias  the'  proouroment 
of  property  1^  falsely  personaUng  auotber,  under 
section  41,  p.  664,  McClel.  Dig.,  should  allege 
that  the  property  fraudulently  obtained  by  the 
defendant  was  Intended  by  the  party  from  wh(nn 
he  got  it  to  be  delivered  to  the  party  alleged  to 
have  been  &lsely  perwoatedf  and  should  farther 
allege  that  the  oafendont  received  the  property 
with  intent  to  convert  the  same  to  his  own  use. 
If  either  or  botb  of  these  material  arenoents  arc 
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omitted  frcnn  sooh  an  Indlotmenti  It  U  fatallj 
defective. 

8.  The  only  recognised  manner  In  which  the 
flndlngs  of  a  grand  Jury  can  be  authoritatfTely 
{Mttented  is  in  open  oourt:  and  auob  present- 
ment should  be  amrmatlreiy  shown  by  a  reourd 
entry  in  the  mloucea  of  the  ooart,  or  elae  by  the 
flle  indorsement  on  the  Indictment  itself  by  the 
clerk  of  the  ooort,  showinsr  that  It  was  '^pxaaent- 
ed  by  the  grand  jury  and  filed  In  open  court " 
The  record  entry  in  the  minutes  Is,  however, 
the  best  and  proper  evidence  of  the  fact  Where 
there  is  no  evldenue  of  such  open  ooort  present- 
ment,  a  plea  in  abatement,  predicated  upon  such 
omission,  should  be  suatained. 
{Syllabw  by  the  Coixrt) 

Error  to  clrenit  coart,  WasMnRton 
cnauty :  W.  D.  Barnks,  JudKe< 

iDdletment  agalnat  William  Oooflaon 
for  Qtterlntp  and  publliililnff  a  torfcpd  or- 
der.  From  a  judgment  on  conviction  de- 
fendant bringfi  error.  Reversed. 

W.  O.  Outler,  for  plaintiff  Id  error.  WW- 
/am  B.  LAmar,  Att  j.  tien..  tor  tbe  State. 

Tatlou.  J.  The  plaintiff  in  error,  Will- 
iam OoodsoD,  was  indicted  at  the  eprlns 
term,  1889,  of  the  circuit  court  of  waeh- 
InKton  county,  first  Judicial  circuit,  as 
foliowB,  omitting  the  formal  Introductory 
part  of  thA  Indictment:  "That  William 
Ooodflon.  late  of  the  county  of  Washing- 
ton aforesaid,  In  the  circuit  and  state 
aforesaid,  on  the  14th  day  of  January,  A. 
U.  with  force  and  arms,  at  and  In  tbe 
county  of  Wasbington.  had  in  hie  ens- 
tody  and  possession  a  certain  false, 
forged,  and  counterfeit  order  for  the  pay- 
ment ol  money,  the  said  William  Good- 
aon  then  and  tbera  knowing  the  same  to 
be  false,  forged,  and  counterfeited.  Tbe 
order  was  of  the  teuor  following:  'Chip- 
ley,  Fla.,  January  tbe  14th,  '89.  Mr.  Horn, 
[meaning  one  R.  C.  Horn ;]  Will  you 
please  sir  pay  $2o  to  Joseph  Qoodson  for 
me.  Gborqk  Etbbett,  Orange  Ultl.' 
And  tbe  said  William  Ooodaoa  did  tben 
and  there  feloniously  utter  and  publish 
the  same  as  true,  with  latent  thereby  tben 
and  there  to  Injure  and  defraud  one  R.  C. 
Horn,  the  said  Wllllara  Goodson  then  and 
there  knowlne  tbe  said  order  to  be  Talne, 
forged,  and  counterfeited,  against  the  form 
of  the  statute  lu  such  cases  made,  etc. 
The  grand  jurors  of  the  state  of  Florida, 
Inqnirlng  In  and  tor  tbe  bod3'  of  the  coun- 
ty of  Washington,  upon  their  oaths  pre- 
sent that  one  William  Goodsnn,  of  the 
county  of  Washington,  on  the  14th  day  of 
January.  1889,  In  the  county  of  Wash- 
ington aforesaid,  leionloualy,  nnlawlully, 
knowingly,  and  designedly  did  talBely 
pretend  to  one  R.  C.  Horn  that  the  said 
William  Goodson  was  one  Joseph  Good- 
flon.  and  that  he  bad  an  order  to  pay 
money,  to-wlt,  twenty-flve  dollars,  sent 
and  signed  by  one  George  Everett,  In 
writing,  and  tbe  said  order  was  In  the 
words  and  figures  as  follows:  'Chlpley, 
Fla.,  January  the  ]4th,  '89.  Mr.  Horn, 
[meaning  R.  C.  Horn:]  Wilt  you  please 
Bir  pay  $25  to  Joseph  Goodson  for  me. 
Gbobqb  Eterbtt.  Orange  Hill  ;*  the  said 
R.  C.  Horn  believing  tbe  said  William 
Goodson  to  be  Joseph  Goodson,  and  that 
said  order  was  signed  by  one  George 
Everett,  as  represented  by  William  Good- 
son,  for  said  twenty-flve  dollars,  by  means 
of  which  aald  false  preteuaes  the  said  Will- 
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lam  Goodson  did  then  and  there  unlaw- 
fully, knowingly,  and  dtvignedly  fraud- 
ulently obtain  from  the  said  R.  C.  Horn 
twenty-flvedollara.of  tbe  value  of  twenty- 
flve  dollars,  ot  the  property,  money, 
goods,  and  chattels  ot  the  said  R.  C. 
Horn,  with  Intent  then  and  there  to  cheat 
and  defraud  the  said  R.  C.  Horn,  whereas. 
In  truth  and  in  fact,  the  said  Wllltam 
Goodson  was  not  Joseph  Goodson, 
neither  was  the  order  lor  twenty-flve  dol- 
lars, signed  by  George  Everett,  or  sent  by 
George  Everett,  for  twenty-flve  dollars, 
eo  the  snld  William  Goodson  then  and 
there  well  knew,  against  the  form  of  tbe 
statute  in  such  cases  made, "  etc.  On  this 
Indictment  the  defendant  was  tried  on 
the  14th  day  ot  November,  ll^l,  the  Jury 
finding  a  general  verdict  of  guilty,  with- 
out any  specification  as  to  which  one  ot 
the  two  offenses  charged  In  the  Indict- 
ment their  verdict  ahonld  apply.  The 
defendant's  motion  for  a  new  trial  being 
denied,  he  brings  tbe  case  here  upon  writ 
of  error. 

Before  pleading  to  the  Indictment,  the 
defendant  moved  the  court  to  (luasb  It 
upon  the  followlnx  grounds:  "(1)  The 
Arat  count  In  the  Indlctmeot  la  vague  and 
Indefialte.  and  charges  no  ottense  known 
to  tbe  law.  (2)  Tbe  second  count  in  the 
indictment  charges  no  offense  known  to 
the  law,  and  is  vague,  indefinite,  and  un- 
certain." This  motion  was  overruled, 
and  this  ruling  1b  assigned  as  the  first 
error.  While  this  motion  to  quaah  does 
not  point  out  with  any  deflnlteness  tbe 

fiartlculara  wherein  tbe  two  connta  ot  the 
udictraent  are  vague.  Indeflnlte,  and  on- 
certain,  still  we  think  that  the  motion 
should  have  been  sustained,  and  the  in- 
dictment quashed.  The  first  count  at- 
tempts to  charge  the  defendant  with  utter- 
ing, pubtlsbing,  and  passing  a  false, 
forged,  and  counterfeit  order  tor  money, 
but  does  not  allege  any  person,  firm,  cor- 
poration, or  company  to  or  upon  whom 
tbe  same  was  uttered,  published,  or 
passed.  Neither  does  tbe  Indictment  ex- 
cuse this  omission  with  any  statement 
that  the  person  to  or  upon  whom  It  was 
uttered,  published,  and  passed  was  to 
the  Jurors  unknown.  The  reason  tor 
naming  In  the  indictment  the  person  npon 
whom  tbe  forged  Instrument  was  passed, 
consists  tn  the  fact  that  It  enters  into  and 
becomes  a  part  of  the  description  of  the 
offense,  which  should  be  certain,  not  only 
that  the  defendant  may  accurately  know 
who  bis  accusers  are,  but  that,  In  case  of 
a  second  prosecution  for  the  flame  utter- 
ance and  passing,  he  may  be  able  ac- 
curately to  plead  autrefois  acquit  otcoo^ 
viett  as  tbe  case  may  be.  To  ^  Cbit.  Crim. 
Law,  marg.  p.  211,  we  find  the  rule  thus 
expressed:  "But  it  Is.  in  general,  neces- 
sary to  set  forth  the  names  of  third  per- 
sons with  sufficient  certainty;  and  there- 
tore  It  seems  to  be  generally  agreed  at  this 
day  that  an  indictment  forautferlng  divers 
bakers  to  bake,  etc.,  against  the  assise, 
when  that  offense  was  Indictable,  or  for 
distraining  divers  persons  without  Just 
cause,  or  tor  taking  divers  sums  of  money 
of  divers  persons  for  toll,  cannot  be  sup- 
ported."  Thesamerule  applies  In  larceny, 
In  Indictments  for  which  the  name  of  the 
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owner  of  the  stolen  goods  must  he  set  out 
as  a  part  or  the  description  or  lileotiflcR- 
tlon  of  the  property  alleged  to  have 
been  stoleu,  or  else  Iti  omfsalon  must  be 
excused  by  a  statement  In  the  Indictment 
"that  the  owner  la  to  the  Jarors  un- 
known. "  -  The  correctnesa  of  this  rule 
was  recognized  at  an  early  date  In  the 
hjHtury  of  this  court,  In  Groner  v.  State. 
6  Fla.  ^9,  and  has  been  adhered  to  ever 
since.  Sharp  v.  State,  28  Fla.  — .  9 
South  Rep.  651.  As  applied  to  Indlctr 
ments  for  uttering  a  forged  Instrument, 
the  rnle  baa  been  recognised  and  enforced 
In  Buckley  v.  State,  2  G.  Greene.  162.  In 
that  case  the  allegation  of  the  Indictment 
as  to  the  utterance  and  passing  of  forged 
and  counterfeit  coin  was  exactly  like  the 
one  under  c<iiislderatlon,  and  the  Indict- 
ment was  held  bad.  In  McClellan  v.  State. 
82  Ark.  609.  the  indictment  In  this  respect 
was  exactly  like  tbeonebere,and  was  held 
bad. 

Tbe  necond  count  In  this  Indictment  Is 
also  fatally  defective.   It  fieeras  to  be 

Sredlcated  upon  section  41,  p.  364,  McOicl. 
ig.,  that  provides  as  follows:  "  Wlioever 
faUely  personates  or  represents  another, 
and  in  such  assumed  character  receives 
any  property  Intended  to  be  dellrered  to 
the  party  so  personated,  with  Intent  to 
convert  the  same  to  his  own  use,  shall 
be  deemed  to  have  committed  larceny, 
and  be  punished  accordingly."  Comment 
seems  hardly  necessary.  In  this  second 
count  there  is  no  allCKatlou  that  the 
property  alleged  tohave  been  fraudulently 
obtained  by  tlie  defendant  was  "Intended 
by  tho  party  from  whom  be  got  It  to  be 
delivered  to  the  party  alleged  to  have 
been  falsely  personated;"  neither  is  there 
anyallegatlon  that  the  defendant  received 
tho  property  "with  Intent  to  convert  the 
same  to  his  own  use;"  all  of  which  is  fatal 
to  Its  validity,  and  tbe  omission  of  these 
essential  allegations  makes  It  fall  far 
short  of  charging  any  offense  provided  for 
by  law.  Jones  t.  State,  23  Fla.  632.  The 
defendant's  motion  to  qoBBh  sliould  have 
been  granted. 

After  the  overrnllug  of  his  motion  to 
quash,  the  defendant  entered  a  plea  In 
abatement,  tho  substance  of  which  is  that 
tbere  was  no  evidence  upon  the  records  of 
the  coart  to  show  that  the  Indictment 
was  ever  returned  or  presented  in  open 
court  by  any  grand  Jury.  This  plea  was 
OTermled,  and  such  ruling  Is  also  assigned 
as  error.  The  ruling  of  the  court  below 
npon  this  plea  la  In  the  following  monlH: 
"He  [tiie  court!  was  of  the  opinion  that 
there  was  siiGBcient  evidence  before  the 
court  to  sustain  the  Indictment,  said  en- 
try of  the  finding  and  return  into  court 
on  May  the  17,  1889,  being  In  the  following 
words  and  figures,  namely:  'State  of 
Florida  vs.WIIIIbui  Goodson — Forgery.'" 
We  do  not  think  that  thlH  was  sutflclent 
evidence,  or,  In  fact,  any  evidence  at  all,  of 
the  essential  fact  that  such  an  indictment, 
or  that  any  Indictment,  had  beeil  "pre- 
sented or  returned  Into  open  court  by  a 
grand  Jury."  The  bare  style  of  a  case,  ac- 
coinpanled  with  the  technical  name  ot  a 
crime,  appearing  by  itself  In  the  minutes 
of  the  court,  without  any  explanation  or 
other  statement*  cannot  be  said  to  prove 


anything.  Had  this  styling  of  tbe  cause 
been  preceded  with  the  customary  stitte- 
menl,"The  grand  jury  came  Into  court,  or 
into  open  court,  and  presented  the  folio w- 
inir  indlctmfnts, "then  the  evidence  would 
have  been  sufficient  and  complete.  Turn- 
ing to  the  indictment  Itself,  we  find  the 
file-marks  to  be  as  follows:  "Filed  May 
17th.  18S9.  W.  B.  Lassitbr,  Herk,  by  J. 
R.  Wells,  D.  C."  There  la  nothing  In  this 
to  Indicate  that  it  was  filed  or.  presented 
in  open  court.  At  the  beginning  of  tbe 
record  before  us  we  find  tbe  following 
statement  made  by  tbu  same  clerk  who 
filled  tbat  ofllce  at  tbe  time  this  Indict- 
ment purports  to  have  been  found  :  "Be 
It  remembered  that  on  the  9tli  day  of 
November,  A.  D.  1S9I,  came  the  state  of 
Florida,  the  plaintiff  in  tbe  case  afore- 
said, and  by  un  Indictment  filed  with  the 
clerk  of  the  circuit  court  In  his  said  office 
on  tbe  17th  day  of  May,  A.  D.  1S91,  called 
npon  the  defendant  to  answer,*  etc. 
While  this  preliminary  statement  b.v  the 
clerk  In  the  record  may  not  be  regarded  as 
affirmative  proof  that  tho  Indictment  was 
filed  in  his  office,  as  therein  asserted,  in- 
stead of  in  open  court,  still  It  falls  tar 
short  of  affirmatively  showing  that  the 
paper  was  presented  and  filed  In  open 
court  by  the  grand  Jnry.  Thin  being  all 
there  is  in  the  record  upon  this  subject, 
we  do  not  think  that  there  Is  sufficient 
evidence,  or  any  evidence,  that  this  Indict- 
ment was  presented  in  open  court  by  a 
grand  jury, that  being  the  only  recognized 
manner  Id  which  the  liudings  of  a  grand 
jury  can  be  authoritatively  presented. 
Collins  V.  State,  18  Fla-  651.  Were  the 
rule  otherwise,  It  would  render  It  pos- 
sible for  a  designing  <ir  revengeful  fore- 
man of  a  grand  jury  to  ruin  any  citizen 
by  surreptitiously  filing  with  the  clerk  In 
his  office  an  indictment  manufactured  by 
himself  alone,  upon  which  his  fellow-ju- 
rors had  taken  no  action.  With  the  lights 
before  us,  we  thlnlt  tbe  defendant's  plea  In 
abatement  should  have  been  sustained. 

It  Is  onnecessnry,  after  what  bas  been 
said,  to  notice  any  other  questions  raised. 

The  judgment  of  the  court  below  Ih  re- 
versed, with  directions  to  quash  the  In- 
dictment, and  to  discharge  the  defendant 
from  further  custody  or  detention  tbere* 
under. 

(»  Pia.  118) 

Town  of  Enterprisk  et  ah  t.  Statb  sx 
rel.  Attoknbt  Gunbbal. 

(Supreme  Court  ofSloviSa.   Uareh  16, 1S9S.), 

QdoWaBBASTO — JuKISniOTlON — PLBAI>ITfa — USTIK- 

PATios  OF  Fkanchise— Mdmcipal  Corposatiokb 

— OnOANlZATlOK — COLLATEKAL  ATTACK. 

1.  Jurisdiction  of  informationa  In  the  nature 
of  qtio  viarranto  Is  conferred  on  circuit  courts 
by  seutton  11,  art  5,  Const.  1885. 

2.  Where  asnrpatlon  of  a  public  office  or  a 
franchise  Is  claimed  by  tbe  state,  and  an  infor- 
mation In  the  natare  of  a  quo  warmrUo  Is  filed 
by  the  attorney  general  to  test  tbe  right  to  hold 
sucb  office  or  enjoy  mioh  franchise,  it  is  only 
necessary  to  allege  generally  that  tho  person 
holding  the  office  or  enjoying  the  franchise  does 
80  without  lawful  anthorlty,  and  In  such  a  case, 
as  agaiust  the  state,  it  devolves  upon  such  per< 
son  to  show  a  complote  legal  right  to  eii]oy  the 
privileges  in  question;  but  if  tbe  Information 
states  the  facts  npon  which  the  charge  of  usur- 
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patlon  la  based,  and  tbosetacts  shoivaclear  l^al 
right  Iq  rcsposdent,  it  will  be  InsufiBcienL 

8.  The  qualilled  inhabitanto  of  a  hamlet,  vil- 
lage, or  town  Id  this  state  caoDOt,  under  tbe  gen- 
eral  actsfortbelnuorporationof  citlesand  towns, 
o^fanize  and  malnuiia  two  municipal  govern- 
meota  in  the  same  space  at  the  same  time. 

4.  Under  such  incorporating  acta  it  Is  essen- 
tial that  a  nuini<»pal  corporation  haTe  bscot- 
talned  taiA  well-defined  boundaries,  and  where 
the  metes  and  hounds  of  such  a  corporation  ut- 
lerl;  fail  to  Inolose  any  area,  and  are  so  uncer- 
tttln  as  to  make  it  impossible  to  determine  the  ter- 
ritory of  such  oorporation,  «i  organization  and 
manidpRl  government  thereunder  will  be  a  nol- 
lity. 

5.  The  inbaoitants  of  a  hamlet,  village,  or 
town,  recognized  ajs  a  commuiiity  or  jMrsons  aa- 
tborized  to  form  a  municipal  government  undor 
tbe  general  act  for  the  incorporation  of  cities 
and  towns,  In  foroe  in  this  state,  include  persons 
living  on  oontiguona  territory;  and,  where  an 
attempt  Is  made  to  Incorporate  two  distinct  d&- 
tachea  tracts  of  land  as  corporate  territory  un- 
der one  government.  It  is  unauthorized  and  void. 

6.  Tbe  rule  is  well  settled  that  no  collateral 
attack  can  be  made  upon  the  existence  of  a  cor- 
poration. Such  bodies  derive  their  being  from 
the  sovereign  will  of  tbe  people:  and,  so  long  as 
the  state  does  not  question  their  existenoe,  it 
cannot  be  controverted  in  a  collateral  vra^,  oa 
account  of  Irregularities  and  defects  in  their  or- 
ganization. 

7.  In  March,  1SS4,  an  attempt  was  made  to 
incorporate  the  town  of  Enterprise,  and  a  tran- 
script of  the  proceedings  was  prepared  and  deliv- 
ered to  tbe  clerk  of  the  circnit  court  for  record. 
The  territorv  of  the  proposed  incorporation,  as 
appears  by  the  record,  consists  of  two  detacned 
and  disconnected  tracts  of  land  distant  from  each 
othur  five  miles.  In  1385  the  legislature  provided 
(in  chapter  8634]  "that  all  tbe  acts  done  and  per- 
formed in  the  organization  and  incorporation  of 
the  town  of  Enterprise,  In  the  county  of  Volusia, 
are  declared  to  be  legal  and  valid  in  law  and 
equity,  and  to  be  considered  valid  and  binding 
by  the  laws  of  tbe  state  of  Florida. "  Held,  that 
Bud  attempted  organliatlOD  was  not  In  c(»npli- 
BDce  with  the  general  law  in  reference  to  the 
formation  of  municipal  governments,  and  said 
special  act,  in  so  far  as  It  seeks  to  validate  the 
organization  of  said  town,  is  in  conflict  with  the 
constitutional  raqnlroment,  In  the  constitatlon 
of  1868,  of  uniformity  in  tbe  organisation  of  mu- 
nicipal corporations. 

S.  In  proceedines  In  tbe  nature  of  quo  wnr- 
ra/nto  Instituted  on  behalf  of  the  state  to  test  ^e 
right  to  hold  an  ofBce  or  enjoy  a  franchise,  great 
particularity  is  reouired  In  the  answer  or  plea, 
and  a  complete  right  must  be  shown  on  the  part 
of  the  respondent,  bat  on  demtmer  a  bad  plea 
ts  a  good  answer  to  a  defootlve  iufwrnatlw. 
{SylUOms  by  the  Court.) 

Error  to  circuit  cnart,  Vnlusia  coanty; 
J.  D.  Broomk,  Judge. 

Quo  Warranto  proceedlnga  on  tbe  rela- 
tlon  of  the  attorney  general  against  T.  B. 
Biddalph. S.  S.  Bennett. Andrew  Harold,  S. 
A.  Donald,  George  H.  Count,  and  William 
James  to  teat  their  right  to  be  a  corpora- 
tion under  tbe  name  ot  the  "Town  of  ]bn-. 
terprise."  From  a  Judgment  of  ouster  re- 
Bpondents  bring  error.  Reversed. 

Tbe  other  tacts  fully  appear  In  the  fol- 
lowing statement  by  Mabrt,  J.: 

TblH  Id  a  proceeding  by  information.  In 
the  nature  of  a  quo  warranto.  Instituted 
In  bebalt  of  the  state  of  Florida  by  tbe  at- 
torney general,  In  the  seventh  Judicial  cir- 
cuit, tor  Volusia  county.  The  Informa- 
tion states  that  T.  B.  Blddulph,  8.  8. 
Bennett,  8.  A.  Donald,  Andrew  Harold, 
William  James,  and  George  H.  Count,-— 
the  said  Biddalph  as  mayor,  and  tbe  said 


Bennett*  Donald,  Harold.  James,  and 
Coont  as  aldermen,  —  and  others,  have 
UBorped,  and  stitl  do  usurp,  to  be  a  cor- 
poration, under  the  coi-poratenamu  of  the 
"Town  of  Enterprise,  in  the  county  of 
Voluttiaand  state  ■of  Florida,  as  follows: 
That  on  the  lat  day  of  February  A.  D. 
1877,  the  town  of  Enterprise,  with  certain 
metea  and  bounds,  (which  are  set  out  in 
the  fntoruiatlou,)  was  incorporated  under 
the  name  of  the  "Town  of  Enterprise," 
as  will  appear  by  a  certiflpd  copy  of  the 
rf!cnrd  of  the  transcript  of  the  proceedings 
of  paid  Incorporation  filed  with  the  ctei-k 
of  the  circuit  court  of  Volusia  county,  and 
by  him  duly  entered  upon  the  public  rec- 
ords of  said  county,  and  which  copy  of  the 
record  is  attached  aa  Exhibit  A  to  the 
Information. 

Farther,  that  on  the  24th  day  of  March, 
A.  D.  1884,  there  liaving  been  no  surrender 
of  the  aforoHuld  corporate  franchise,  and 
no  dlsaoiutlon  of  siild  corporation,  the 
town  of  Enterprise  was  again  incorporated 
with  tbe  foUowltig  metes  and  bouuds,  to- 
wit.  Sections  1  and  2  In  township  1», 
and  sections  35  and  36  in  township  18,  In 
range  SO  S.  and  E. ;  section  6,  in  township 
IS,  In  range  81  S.  and  E., — Volusia  county, 
Fin.;  that  a  fair  and  complete  tranacript 
of  the  proceedings  was  prepared  by  the 
clerk  of  said  town,  embodying  the  notice 
by  which  the  meeting  wasconTened  to  form 
said  corporation,  the  nnmber  of  qualified 
electors  prGsent,  the  seal,  territorial  limits 
of  said  Incorporation,  aud  the  names  of 
the  officerB-elect,  tn  which  the  mayor  and 
aldermtn  attached  tlieir  signatures,  at- 
tested by  the  clerk  with  said  seal,  and  was 
filed  with  the  clerk  of  the  circuit  court  for 
said  county,  and  by  him  marked  "Filed," 
bat  before  being  recorded  was  lost,  de- 
stroyed, or  abstracted  from  said  ofBce  by 
some  one  unknown  to  relator,  and  cannot 
now  be  found:  that  under  each  of  said  in- 
corporations elections  were  held  and  ofi3- 
cers  elected,  duly  sworn  and  quailOed.and 
entered  upon  aud  discharged  the  duties  of 
their  respective  offices;  that  the  said  two 
Incorporations,  In  succeaaion,  owing  to 
factional  disturbances  and  petty  griev- 
ances, were,  without  any  warrant  of  an> 
tbority  or  process  of  law,  Ignored,  and  on 
tbe  14th  day  of  May,  A.  D.  1^85,  a  third 
Incorporation  of  the  town  of  Enterprise 
was  formed  and  organized,  or  attempted 
Co  be,  tbe  last  and  third  one  further  con- 
tracting and  changing  tbe  corporate  lim- 
its, and  leaving  without  tbe  boundaries 
of  said  Incorporation  citizens  and  qualified 
voters,  who,  under  the  preceding  Incor- 
porations, lived  within  the  limits  of  aaid 
town ;  that,  notwlthatandlng  sucb  change 
and  contraction  of  the  limits  as  aforesaid, 
no  action  was  taken  to  that  end,  as  pro- 
vided by  law,  but  tbe  proceedings  had  and 
taken  In  the  premises  were  as  though  a 
new  or  original  Incorporation  was  being 
formed,  as  will  appear  by  a  certtfled  copy 
of  the  transcript  of  theproceedlngs thereof 
attached  as  Exhibit  B  to  the  Information- 
The  description  of  the  territory  of  the 
third  incorporation  as  embodied  in  the 
notice  for  the  meeting  to  Incorporate  Is  as 
follows:  Commeoclng  on  Lake  Monroe, 
at  west  line  of  lot  section  1,  township  19, 
of  range  30  B. ;  and  ronning  north  on  aald 
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Itne  to  township  line  dlvldiiiK  townahlpB 
18  and  19;  tbence  east,  on  said  lino,  to  the 
center  of  half-mile  post,  in  section  6,  town- 
ship 19  south,  uf  range  81  east;  thence 
south,  CO  l.ake  Monroe;  and  thence  west- 
erly, on  the  margin  of'I^ike  Monroe,  to 
the  place  of  beginning. 

That  under  the  last  and  third  Incorpora- 
tion, OF  pretended  incorporation,  tbe  said 

T.  B.  Blddolpb.  on  the  day  of  May, 

A.  D.  1^,  was  elected,  or  pretended  to  be 
vlected.  mayor  of  said  Incorporation,  or 
pretended  Incorporation,  of  tbe  town  of 
Enterprise,  and  is  now  acting  as  such 
mayor,  and  S.  3.  Bennett,  8.  A.  Donald, 
Andrew  Harold,  William   James,  and 

George  H.  Count,  on  the  day  of  May, 

A.  D.  1K87,  were  elected,  or  pretended  to 
be  elected,  aldermen  of  sniil  town,  and  are 
now  acting  as  such  aldermen,  and  they, 
said  Blddulpli, -Bennett,  Donald,  Harold, 
James,  and  Count,  acting  aa  such  mayor 
and  aldermen,  respectively,  and  others  re- 
siding In  said  town,  do  and  perform  and 
exercise  all  thd  liberties  and  Drirltegns  and 
franchises  of  incorporated  to wns  nsurping 
to  be  au  lueorporatlon,  to  the  great  dam- 
age, prejudice,  and  wrong  of  thesald  state 
of  Florida;  wherefore  due  proi-ess  of  law 
Is  prayed  against  tbe  town  of  Enterprise, 
and  BBid  mayor  iind  aldermen,  and  that 
they  be  required  to  answer  by  what  war- 
rant they  claim  to  taaTe,  use.  and  enjoy 
the  liberties,  franchises,  and  privileges 
aforesaid.  Prncess  of  subpoena  was 
awarded  by  the  court  against  T.  B.  Bld- 
dulph,  as  mayor  of  the  town  of  Enterprise, 
and  S.  8.  Bennett,  S.  A.  Donald,  Andrew 
Harold,  William  James,  and  Qeorge  H. 
Count,  as  the  town  council  of  the  town  of 
Bnterpi-ise.  to  answer  said  Information. 

Respondents  demurred  to  the  said  in- 
formation on  the  following  grounds: 

(1)  "That  said  Information  does  not 
show  that  either  of  said  incorporations 
were  legally  made  or  formed." 

(2)  "That  said  information  does  show 
that  said  two  Incorporations  were  Illegal, 
and  never  had  any  legal  existence. " 

(SI  "That  the  existence  of  an  Ul^al  and 
void  Incorporation  does  not  prevent  or 
preclude  the  citizens  making  and  forming 
a  legal  Incorporation  under  and  by  virtue 
of  the  laws  ot  the  state  of  Florida. " 

(4)  "That  the  said  Information  does  not 
show  that  the  lacorporation  ot  May—, 
18K5,  was  not  legally  fomied  In  ev^ry  par- 
ticular, and  that  tbe  general  Incorporation 
law  had  been  complied  with  lo  all  partic- 
ulars and  requirements." 

(5)  "That  the  aatdlnforraatlon  does  not 
show  that  the  corporation  otMay  —,1885, 
was  not  the  first  and  only  legal  Incorpora- 
tion of  the  territory  therein  described.  * 

(6)  "That  the  InformatloD  la  In  other 
respects  Insnfflclent,  Irr^i^lar,  and  In- 
formal." 

This  depaurrer,  after  argument,  was 
overruled,  and  respondents  excepted  to 
the  ruling  of  the  court. 

T.  B.  Blddnlpb  filed  a  disclaimer  to  the 
effect  that  he  had  long  since  realgned  and 
ceased  to  be  mayor  of  said  municipal  cor- 
poration,  or  to  act  aa  snch. 

The  respondents  Bennett,  Harold,  Don- 
ald, Count,  and  Jamea  filed  an  answer, 
which,  In  aabatance,  la  aa  followti;  They 
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say  It  Is  trne  that  they  are  tbe  board  of 
aldermen  of  the  corporation  of  Enterprise, 
but  it  is  not  true,  as  stated  In  tbe  infor- 
mation, that  the  name  of  said  corpora- 
tion Is  tbe"  Town  of  Eaterprise. "  They  ad- 
mit that  they  exercise  the  duties  ot  alder- 
men, and  claim  that  they  were  legally 
elected  and  qualified,  at'cordlng  to  the  or* 
dlnances  of  said  corporation  and  the  laws 
ot  Florida,  and  as  such  aldermen  per- 
form the  duties  thereof.  They  say  they 
are  informed  and  bellevfe  citlzons,  claiming 
to  be  25  in  number,  did  make  an  attempt 
to  Incorporate  certain  territory  described 
In  the  information,  on  the  ^st  day  of 
February,  A.  D.  1877,  and  they  are  in- 
formed that  the  persons  mentioned  in 
the  information,  aa  having  been  elected 
to  ofHce,  entered  upon  and  discharged  tbe 
duties  appertaining  to  each  office  for  a 
short  time,  but  ceased  to  act  as  euch 
about  the  middle  of  the  year  1877,  and 
have  not  acted  or  claimed  to  be  such 
officers  aiucQ  that  time;  tbat  corporate 
government  within  or  over  said  territory 
ceased  to  exist,  and  was  not  exercised 
natll  tbe  24th  day  of  March,  A.  D.  1884, 
when  a  number  of  persons  met  and  at- 
tempted to  incorporate  the  territory  de- 
scribed in  the  ioformatlon,  and  there  were 
officers  elected  as  alleged  In  aafd  Informa- 
tion, who  entered  upon  the  duties  ot  their 
offices,  but  they  served  only  a  short  time, 
and  then  refused  and  failed  to  act,  claim- 
ing that  the  corporation  thus  formed  was 
not  legally  constituted  and  created;  tbat 
there  were  no  offlcerw  exercising,  or  claim- 
ing to  exercise,  the  duties  of  such  offices 
within  tbe  territory  described  In  said  In- 
formation tor  about  a  year,  and  said  ter- 
ritory remained  wltliout  any  corporate 
government  tor  about  a  year.  Respond- 
ents say  It  Is  true  tbat  the  citizens  of  tbe 
territory  described  In  the  Information,  on 
the  14th  day  of  May,  A.  D.  lS85,  did  enter 
Into  and  form  a  corporation,  and  proceed- 
ed thereunder  to  elect  officers  to  hll  the 
offices  provided  in  the  charter  ot  incorpo- 
ration, and  rpspondents  aver  that  tliey 
are  their  succesnora  In  office,  and  that 
officers  have  continually,  slncethecreatlon 
ot  the  corporation  of  1885.  up  to  the  time 
of  filing  this  answer,  been  elected. 

Tbat  it  is  not  true,  as  alleged  In  the  In- 
formation, that  S.  8.  Bennett,  Andrew 
Harold,  S.  A.  Donald,  George  H.  Connt, 
and  William  James  were  elected  In  May, 
1SS7.  It  is  true  that  S.  A.  Donald,  George 
H.  Count,  and  William  James  were  elected 
and  qualified  as  aldermen  In  May.  1887; 
the  other  two  aldermen  held  otot  accord- 
ing to  law. 

itespondente  deny  tbat  they. or  anyone, 
to  their  knowledge,  ever,  for  any  cause 
whatever,  abstracted  any  papers  from  tbe 
clerk's  office  of  Volusia  county. 

It  Is  further  stated  lu  tbe  answer  tbat 
respondents  respectfully  contend  that  the 
two  first-named  pretended  incorporations 
were  ntver  legally  Incorporated  according 
to  and  In  conformity  to  the  statute  laws 
ot  the  state  of  Florida,  but  were  void  and 
without  legal  existence  from  tbe  beginning 
thereof;  that  they  contend  the  Incorpora- 
tion of  said  territory  made  and  formed 
tbe  14th  day  ot  May,  1885,  was  legally 
made,  and  tbat  tbe  dtlsena  thereof  are  a 


Digitized  by 


Fla.)  TOWN  OF  BNTE 

legal  gorernment  tberefor;  that  respond- 
ents are  the  offlcera  elected  onder  said  last 
Incorporatfon;  and  they  do  not  usurp  any 
office,  or  pretend  to  bold  under  a  void  In- 
corporation. Bespoudents  ask  leave  to 
refer  to  the  exhibits  attached  to  the  In- 
formation as  often  as  may  be  found  neces- 
sary. 

Cpon  the  flllog  of  this  answer  plaintiff 
moved  the  court  tor  a  JudKmentof  dlssolu- 
Hon  against  the  corpora tlo^is,  or  pretend- 
ed or  de  faeto  corporations,  of  the  town 
of  Enterprise,  or  Enterprise,  and  this  mo- 
tion was  granted.  A  formal  Judgment  of 
the  court  on  the  same  day  the  motion 
was  granted  was  entered  adjudglaa  that 
the  corporations  of  the  town  of  Enterprise 
formed,  or  attempted  to  be  formed,  on 
the  let  day  of  February,  A.  D.  1877.  and 
the  corpuratloa  of  said  town  formed,  or 
attempted  to  be  formed,  on  the  24th  day 
of  March,  A.  D.  1884,  and  the  corpora- 
tion of  Knterpripe  formed,  or  attempted 
to  b0  formed,  on  the  Htb  day  May, 
A.  D.  1885,  be,  each  and  every  of  them, 
dissolved  and  pronounced  void;  also 
that  T.  B.  BIddulpb  8.  8.  Bennett.  8.  A. 
Donald,  Andrew  Harold,  WUUam  Jamea, 
and  George  H.  Oount  cease  to  act  In  the 
capacity  of  mayor  and  aldermen,  respect- 
ively, nf  said  town,  and  that  they  be 
ousted  therefrom.  Respondents  bring  this 
decision  of  the  circuit  court  here  for  review 
by  writ  of  error.  They  assign  for  error 
here  the  granting  of  the  writ  of  qao  war- 
ranto, the  en  tertalntng  Jurisdiction  by  the 
clrcnlt  court  of  %he  case  made  by  the 

S leadings,  the  overruling  of  respondents' 
em  urrer  to  the  information,  and  In  award- 
ing the  judgment  of  ouster. 
Jobn  W.  Price,  for  plaintiffs  In  error. 

Uabut,  J.,  (after  statia/e  the  facta.) 
Counsel  for  plalqtlffa  In  error  makes  no 
claim  In  ble  brief  that  the  circuit  eourt 
bad  no  Jurisdiction  of  the  qao  warranto 
proceedings. 

The  constitution  of  1885  (section  11, 
art.  5]  provides  that  "the  drcult  i-onrts 
and  Judges  shall  have  power  to  Issue 
writs  of  maadamus,  InJuncrlon,  900 
wurrantOs  certiorari,  prohibition,  babeaa 
corpus,  aud  all  writs  proper  and  necessa- 
ry to  the  complete  exercise  of  their  Juris- 
diction. "  Under  this  provision  of  the  con- 
stitution, there  Is  no  doubt  about  the  Jn- 
risdictlon  of  tbe  circuit  court  In  proceed- 
ings by  Information  Intbe  nature  of  qno 
warranto. 

Was  the  demurrer  to  tbe  information 
properly  overruled  f  The  proceeding  here 
Is  by  information  in  tbe  nature  of  quo 
warranto.  Instituted  by  tbe  attorney  gen- 
eral on  behalf  of  tbe  state,  ai:ainst  the 
town  of  Enterprise  and  the^laintlffs  In 
error.  It  la  charged  In  the  Information 
that  plalntlCb  in  error  have  asnrped,  and 
do  usurp,  to  be  a  corporation  under  tbecor- 
porate  name  of  the  Town  of  Enterprise, " 
In  Volusia  county,  state  of  Florida,  and 
that  they  claim  tu  be  mayor  and  alder- 
men of  said  town,  and  as  such  do  perform 
and  exercise  all  the  liberties,  privileges, 
and  franchises  of  Incorporated  towns 
nsurplng  to  be  a  corporation,  to  the  prej- 
udice and  wrong  of  the  people  of  the  atate 
of  Florida.  Tbe  manner  m  wblcb*  It  Is 
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claimed,  they  usurp  the  functions  of  mu- 
nicipal government.  Is  set  out  In  tbe  In- 
fnrmatlon.  Tbe  Information  states  that 
tlie  town  of  Enterprtfte  was  Incorporated 
on  tbe  iBt  day  of  February,  A.  D.  1877, 
and  without  any  surrender  of  this  corpo- 
rate franchise,  or  diesolutlou  of  tbe  Incor- 
poration,unotberlucorpratlon  was  formed 
on  the  24th  day  of  March.  1884,  and  that 
under  each  of  these  Incorporations  officers 
were  elected,  sworn, andquallfled,  and  en- 
tered opon  and  discharged  tbe  dntlea  ot 
their  respeetlTe  offices;  that  these  Incor- 
porations In  succession  were  Ignored,  and 
without  any  authority  of  law  a  third  In- 
corporation of  said  town  was  on  the  14th 
day  of  May.  A.  D.  1886,  formed,  or  at- 
tempted to  be  formed,  with  contracted 
corporate  limits,  and  leaving  out  cltlieua 
and  qualified  voters  who  lived  within  the 
limits  of  the  former  corporations.  The 
three  acta  of  Incorporation,  or  attempted 
Incorporation, as  appears  from  the  allega- 
tions of  tbe  Information  and  tbe  record 
of  the  proceedings,  copies  of  which,  are 
attached  thereto,  were  In  the  nature  of 
original  proceedings,  and  not  a  contrac- 
tlon.  In  toe  way  provided  by  the  statute^ 
of  tbe  corporate  limits  of  any  preceding 
Incorporation.  The  plalntUb  in  error  are 
charged  with  nsurpatlon  ander  tbe  third 
Incorporation. 

Where  usurpation  of  a  public  office  or 
a  franchise  Is  claimed  by  the  state,  aud 
an  Information  Is  filed  by  the  attorney 
general  to  test  the  right  to  hold  such 
office  or  enjoy  such  franchise.  It  Is  only 
necessary  to  allege,  generally,  that  the 
person  holding  the  office  or  enjoying  the 
francbliie  does  so  without  lawful  authori- 
ty and  in  sucb  a  case,  as  against  tbe 
atate.  It  devolves  upon  such  person  to 
show  a  complete  legal  right  to  enjoy  tbe 
privileges  in  question.  People  v.  Wood- 
bnry.  14  Gal.  48 ;  People  v.  Abbott,  16  Cal. 
B58;  »tate  v.  Palmer,  24  Wis.  63;  State 
Saxon.  25  Fla.  S42.&  South.  Rep.  801.  It 
Is  contended  here  that,  while  usurpation 
of  municipal  functions  Is  charged  against 
plalntlfftt  In  error,  the  Inforuiatioo  dla 
closed  facts  which  show  their  right  to  ex  - 
erclse  them,  In  this:  that  It  appears  from 
what  Is  therein  stated  the  two  first  efforts 
at  Incorporation  are  illegal  and  void, 
and  the  third  one,  under  which  thej 
claim,  Is  shown  to  be  valid.  We  concede 
It  to  be  a  correct  proposition  that  If  the 
Information  states  the  facts  upon  which 
the  charge  ot  usurpation  Is  based,  and 
those  facts  show  a  clear  legal  right  In  re- 
spoiidants,  ft  would  be  insaffictent.  It 
was  said  In  State  v.  Saxon  supra,  that 
the  same  general  principles  and  rules  of 
pleading  enforced  In  civil  actions  also 
govern  In  quo  warranto  proceedings.  If 
the  state  alleges  a  legal  right  In  plaintiffs 
In  error,  and  no  forfeiture  or  loss  of  this 
right  Is  shown,  the  Information  Is  Insuffi- 
cient. State  V.  Haskell,  14  Nev.  909.  If 
either  one  of  tbe  two  first  Incorporations 
were  valid,  and  embraced  territory  In- 
cluded in  the  third  one,  under  which  plain- 
tiffs In  errorclaim,  the  latter  Is  void,  unless 
there  can  exist  two  municipal  corpora- 
tions at  tbe  same  time  over  the  same  teiv 
ritory.  We  have  no  hesltan^indeeiarlns 
that  tbe  inhabitants  ot  a  given  tarritoiy 
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cannot,  under  the  general  Incorporation 
law  In  force  In  tbiB  state  for  the  organiza- 
tfon  of  municipal  corporationu,  Inanfsu- 
rate  two  municipal  Kovemmenta  In  the 
name  space  at  the  aame  time.  There  Is  do 
Inherent  power  In  the  Inhabitants  of  a 
town  to  create  a  municipal  government. 
This  can  only  be  done  In  pursuance  of, 
and  In  compliance  with,  legislative  enact- 
ment on  the  schject.  One  valid  organiza- 
tlon  Is  necessarily  exclusive  of  another. 
It  was  said  in  State  v.  Town  of  Winter 
Park.%  Fib.  S71,5  South.  Rep.  818,  that 
two  legal  and  effective  manlclual  corpora- 
tions cannot  exist  at  the  same  timo  over 
the  same  territory,  but  In  this  case  It  was 
held  that  the  rule  did  nut  apply  where 
there  was  a  tie  lacto  corporation  without 
right,  and  a  legally  oi^canlsed  corpora- 
tion not  in  active  governmental  operation 
till  the  former  was  ousted.  Vide  State  v. 
Dunson,  71  Tex.  65,  9  S.  W.  Hep.  103 ;  Baford 
V.  State,  72  Tex.  182, 10  S.  W.  Rep.  401;  Dill. 
Mun.  Corp.  g  184, — us  to  existence  ot  two 
corporations  at  same  time.  As  to  the  first 
corporation,  it  ia  alleged  that  the  town 
of  Enterprise  was  Incorporated  on  the  1st 
day  of  February,  A.  D;  1877,  as  will  ap- 
pear by  a  copy  of  the  transcript  of  the 
proceedings  attached  as  an  exhibit  to 
the  information.  From  thi«  transcript  of 
the  record  before  us  we  are  unable  to  as- 
certain what  are  the  metes  and  bounds  of 
the  territory  proponed  to  be  incorporated. 
The  description  given  utterly  falls  to  Id- 
close  any  area,  and  It  Is  impossible  for  as 
to  determine  from  It  the  territories  or 
boandarles  of  the  alleged  corporation. 
Under  oar  statute,  and  in  the  Tcry  nature 
of  the  existence  of  a  muntdpal  govern- 
ment, it  is  essential  that  Itahonld  haveas- 
certulued  and  well-dcflned  boundaries. 
The  organization  of  a  oauniclpal  govern- 
ment, under  our  general  law  for  Incorpo- 
rating towns  and  cities  without  defined 
metes.  Is  unauthorized,  and  would  be  a 
nullity.  Gray  v.  Sheldon. 8  Vt. 402;  Pierce 
v.  Carpenter.  10  Vt.  480;  Dill.  Mun.  Corp. 
§  182.  In  addition  to  a  void  description 
of  the  territory  proposed  to  be  incorpo- 
rated in  said  town,  the  transcript  ot  the 
proceedings  of  Incorporation  recorded  In 
the  office  of  clerk  of  the  circuit  court  did 
not  have  attached  to  it  the  signatures  of 
the  mayor  and  aldermen-elect,  and  attest- 
ed by  the  clerk  with  the  corporate  seal,  as 
provided  by  thR  statute.  Other  objections 
are  urged  to  the  validity  of  this  Incorpo- 
ration, but  it  is  not  necessary  to  consider 
them,  as  we  think  It  was  Illegal  and  void 
on  aceonnt  of  uncertainty  in  the  proposed 
corporate  limits. 

A  second  corporation.  It  Is  alleged,  was 
formed  on  March  24,  A.  D.  1884.  A  fair 
and  complete  transcript  of  the  proceed- 
ings was  prepared  by  the  clerk  of  said 
town,  embodying  the  notice  by  which  the 
meeting  was  convened  to  form  said  cor> 
poration,  the  number  of  qualifled  electors 
present,  the  Heal,  territorial  limits  of  said 
town,  and  the  nanips  of  the  officers-elect, 
to  vrhich  the  mayor  and  aldermen  at- 
tached their  signatures,  attested  by  the 
clerk  with  said  seal,  was  filed  with  the 
clerk  of  the  circuit  coarC,  and  marked 
"Filed,*  but  before  being  recorded  was 
lost,  and  cannot  now   be  found.  Tbe 


transcript  ot  the  proceedings  alleged  to 
have  been  delivered  for  lecord  compiles 
with  thf*  statute  In  every  respect,  except  It 
does  not  embody  the  name  or  style  of  the 
corporatlou.  This  transcript.  It  seems. 
In  some  way  disappeared  from  the  clerk's 
office,  and  was  never  recorded.  We  would 
not  be  disposed  to  pronounce  the  cor- 
porate organization  void  because  of  the 
tallnre  to  record  ttaa  transcript,  under 
the  circumstances  alleged.  It  the  mnnlct- 
pal  organization  was  properly  had,  and 
a  perfect  transcript  ot  the  pruceediogs 
delivered  to  the  proper  officer,  whose 
duty  it  was  to  record  it,  we  think  the  In- 
corporators would  then  have  compiled 
with  the  requirement  of  the  statate,  in  ho 
far  as  the  creation  of  the  corporation 
among  themselves  Is  concerned.  They 
had  the  right  to  re-establish  the  lost 
transcript,  and  have  it  recorded.  It  Is 
not  necessary  for  us  to  say  here  what 
would  be  the  effect  of  a  failure  on  their 
part  to  re-establioh  the  lost  record  In  a 
direct  proceeding  by  the  state  to  vacate 
the  municipal  government  thus  formed. 
There  Is,  however,  a  defect  In  this  second 
alleged  incorporation  which  demands  onr 
consideration.  The  alleged  metes  and 
hounds  of  this  Incorporation  show  that 
a  part  of  the  territory  proposed  to  he  In- 
corporated is  detached  and  disconnet-ted 
from  the  other.  Sections  1  and  2  ol  town- 
shlo  19,  and  sections  35  and  36  In  town- 
ship 18,  range  SO,  constitute  oue  contigu- 
ous body;  bntaection  6  In  township  18, 
range  31,1s  a  body  one  mile  sqnare,  and 
distant  five  miles.  We  have,  then,  a  pro- 
posed municipal  oi^anlzatlon,  under  onr 
general  statute  for  the  Incorporation  ol 
towns  and  cities,  containing,  as  corporate 
territory,  two  separate  and  detached 
localities.  The  query  at  once  presents  it- 
self, can  this  be  done?  The  statute  pro- 
vides that  *'themale  InhabltantH  of  any 
hamlet,  village,  or  town  In  this  state,  not 
less  than  twenty  In  number,"  with  the 
requisite  qualifications,  may  establish  for 
themselves  a  municipal  government.  It 
Is  alleged  In  the  information  that  tbe 
town  ot  Enterprise  was  Incorporated.  In 
Railway  Co.  v.  Town  of  Oconto,  60  Wis. 
189,  6  N.  W.  Rep.  607,  It  was  held  that  the 
word  "town,"  as  used  In  the  constitution 
of  that  state,  denotes  a  civil  division 
composed  of  contiguous  territory,  and, 
under  the  power  given  to  county  boards 
by  statate  to  set  ofi,  organize,  vacate, 
and  change  the  boundaries  of  towns  in 
their  respective  counties,  such  boards 
cannot  make  a  valid  order  changing  the 
boundaries  of  a  town,  so  that  it  shall 
consist  of  two  separate  aod  distinct 
tracts  of  land.  In  Smith  t.  Sherry.  50 
Wis.  210,6  N.  W.  Rep.  561.  it  wa«  said: 
"The  Idea  of  a  city  or  village  implies  an 
assemblage  of  Inhabitants  Itrlng  In  the 
vicinity  of  each  other,  and  nut  separated 
by  any  other  Intervening  cfvU  division  of 
the  state."  We  think  thatthelnhabltants 
of  a  hamiet,  village,  or  town  recognized 
as  a  community  of  persons  authorized  to 
form  a  municipal  government  under  the 
general  act  for  the  Incorporation  of  cities 
and  towns  In  force  In  this  state  include 
persona  living  on  contiguous  territory, 
and  that  an  attempt  to  Incorporate  two 
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dlHUuct  detached  tracts  of  land,  as  cor- 

£ orate  territory  ander  one  government, 
I  unantlioriied  and  void.  1  Dill.  Mun. 
Corp.  S  27.  The  Idea  or  a  mnnlclpnl  gov- 
emment,  with  outlying  detached  munici- 
pal provinces,  was  not  contemplated  by 
the  statute.  The  mactainery  of  govern- 
ment.  provided  by  the  etatntela  hiappll- 
cable  to  aoch  a  atate  of  altaliB.  From  tbn 
allegations  of  the  Information  our  con- 
cloaton  is  that  the  second  attempted  In- 
corporation of  the  town  of  Enterprise  was 
also  Illegal. 

The  third  Incorporation  In  question,  as 
appears  from  the  allegations  of  the  infor- 
mation and  the  transcript  of  the  proceed- 
IngB,  a  certified  copy  of  the  record  of 
which  la  filed  as  a  partof  the  Information, 
-was  In  compliance  with  the  statute.  The 
corporate  name  is  "Enterprise,"  and  the 
metes  and  bounds  of  the  Incorporation 
are  defined,  and  alt  the  other  requisites  of 
the  statute  substantially  met.  It  appears 
from  the  Information  that  offlcers  were 
elected,  qualified,  and  dlsehaifced  official 
duties  under  the  two  first  Incorporations, 
but,  before  the  formation  of  the  third.  It 
Is  alleged  that  the  two  former  In  saccss- 
slon  were  laid  aside,  and  proceedings  were 
Instituted  to  Incorporate  again.  It  is  a 
well-established  rule  that  no  collateral 
attack  ran  be  made  upon  the  existence  of 
a  corporation.  £uch  bodies  derive  their 
being  from  the  sovereign  will  of  the  peo- 
ple, and,  BO  lon>?  as  the  state  does  not 
question  their  existence,  It  cannot  be  con- 
troverted In  a  collateral  wny  on  account 
of  Irregularities  and  detects  in  their  or- 
ganisation. President,  etc  ,v.  Thompson. 
20  III.  197:  Hamilton  v.  President,  etc..  24 
III.  23;  1  Dill.  Ifuo.  Corp.  §  43a. 

When  the  last  Incorporation  was  formed 
there  was  no  municipal  government  In 
existence  under  either  one  of  the  former 
attempts  ac  Incorporation.  Wha  tever 
might  be  the  effect  of  an  existing  munici- 
pal government,  under  a  void  Incorpora- 
tion, aa  to  the  right  of  the  InhabltantB 
therein  to  organise  a  new  In  opposition 
to  It,  we  tblnfe  that,  after  an  abandon- 
mentof  such  organisation,  the  former  pro- 
ceedings would  not  preclude  tbera  from 
proceeding  tu  organize  a  municipal  gov- 
ernment in  accordance  with  the  provlR- 
loDB  of  the  statute.  The  allegation  in 
the  information  that  officers  were  elect- 
ed and  qaaltfied  nnder  the  two  first  in- 
corporations, standing  alone,  would  be 
no  objection  against  the  third  Incorpora- 
tion, as  It  Is  shown  that  the  organiza- 
tions under  the  former  were  void,  and  the 
governments  under  them  abandoned  be- 
fore proceedings  under  the  latter.  The 
theory  here  Is  that  the  third  Incorpora- 
tion ia  Illegal,  and  the  proceedings  Insti- 
tuted are  to  test  the  right  of  plaintiffs  In 
error  and  others  tc  maintain  a  corporate 
government  Our  Investigation  so  far 
has  conducted  as  to  the  conclusion  that, 
as  shown  by  the  Information,  the  forma- 
tion of  the  third  corporation  on  May  14, 
A,  D.  1885,  Ib  legal ;  and,  nnlesa  there  Is 
something  In  the  acts  of  the  legislature  In 
reference  to  the  two  first  that  will  change 
the  result,  tbe  demnrrer  was  Improperly 
overruled. 

Tbe  le^latore  passed  a  special  act  on 
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the  22d  day  of  February,  A.  D.  1886,  about 
one  month  before  the  third  Incorporation 
was  undertaken,  providing  "thut  all  tne 
acts  dune  and  performed  In  the  organiza- 
tion and  Incorporation  of  the  town  of  Kn- 
terprlse,  lu  the  county  of  Volusia,  are 
declared  to  be  legal  and  valid  lu  law  and 
equity,  and  to  be  considered  valid  and 
binding  by  tbe  laws  of  the  state  of  Flor- 
ida." Chapter  .<t634.  Laws  Fla.  1885.  Tbe 
first  attempted  incorporation,  In  1877, 
was  void  for  uncertainty  In  the  territorial 
limits  and  metes  and  bounds  of  the  Incor- 
poration. TheBecondone,inl>i84,  was  void 
because  an  attempt  was  made  to  Incor- 
porate Into  one  municipal  government 
two  distinct  and  detached  tracts  of  land, 
and  which  was  unauthorized  by  the  gen* 
eral  law  for  the  incorporation  of  cities  and 
towns.  The  enactmentoftblsstatute  was 
before  the  adoption  of  the  constitution  of 
1885.  The  constitution  of  1868  (sections  21, 
22,  art.  4)  provides  that  tbe  legislature 
shall  establish  a  uniform  system  of  coun- 
ty, township,  and  mnulclpal  government, 
and  Bhall  provide,  by  general  law,  for  In- 
corporating BQch  municipal,  educational, 
agricultural,  mechanical,  mining,  and 
other  useful  companies  or  assoclatluuH  ae 
may  be  deemed  necessary.  Section  17  of 
same  article  prohibits  special  or  local 
laws  In  certain  enumerated  cases,  which 
It  Is  not  necessary  to  mention.  Under  tbe 
provisions  of  the  constitution  of  1868.  tbe 
legislature  could  not,  by  special  act,  create 
u  municipal  corporation,  as  the  clear 
mandate  that  instrument  was  that 
provision  should  be  made  by  general  law 
fur  incorporating  such  bodies.  The  at- 
tempted Ineoivoratlon  of  tbe  town  of  En- 
terprise on  tbe  24th  day  of  March,  A.  D. 
1884,  to  which  tbe  special  act  was  no 
doubt  designed  tu  apply,  was  not  In  com- 
pliance with  the  general  law  on  that  sub- 
ject, in  this:  that  It  sought  to  Incorporate 
two  detached  territories  under  one  gov- 
ernment. This  could  not  be  done  under 
the  general  law.  Was  It  competent  for 
the  legislature  to  validate  by  Bpeclal  act 
what  bad  been  attempted  to  be  done? 
We  are  duly  sensible  of  the  rule  that  an 
act  of  the  legislature,  passed  In  doe  form. 
Is  not  to  be  held  Invalid  by  reason  of  its 
being  supposed  to  be  In  contravention  of 
the  provisions  of  the  constitution,  In  a 
merely  doubtful  case,  and  In  sncb  case  the 
doubt  should  turn  the  scale  in  favor  of 
tbe  validity  of  tbe  enactment.  We  recog- 
nise the  well-settled  rule  that  It  Is  only  In 
cases  where  tbe  act  of  the  legislature  Is 
clearly  repugnant  to  the  constitution 
that  It  will  be  so  declared.  In  Stange  v. 
City  of  Dubuque,  62  Iowa,  803,  17  N.  W. 
Bep.  618,  a  special  act  of  tbe  legislature, 
attempting  to  validate  a  void  ordinance 
of  the  city  of  Dubuque  granting  a  atreet* 
railway  company  the  right  of  way  for 
its  railroad  on  certain  streets  of  the 
city,  was  pronounced  void  under  a  con- 
stitution probibltlug  the  legislature  from 
passing  local  or  epecial  laws  for  tbe  Incor- 
poration of  cltlea  and  towns.  It  was 
said:  "As  tbe  leglslatnre  could  not,  by 
special  act,  have  authorised  the  city  of 
Dubuque  to  pass  the  ordinance  In  ques- 
tion, It  followB  that  It  cannot,  after  the 
paaaage  ol  tbe  ordinance,  legalise  It  by 
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ei>ecial  act.  The  legislature  cunoot  do 
Indirectly  what  It  Is  inhibited  frum  doing 
directly."  The  lollowing  authorltleH  sas- 
taln  thIspoeltloD :  Es  partePrlt2,9Iowa, 
30:  DaTlB  V.  Woolnough.  Id.  104;  Town  ol 
McGregor  r.  Baylies,  19  Iowa,  48;  Smith 
V.  Sherry,  sapra.  The  tweuty -flrBt  section 
ol  article  4  of  the  cuDBtltution,  which 
provides  that  "the  leglslutare  dhall  estab- 
Itiih  a  uuiforni  syBtem  of  mnnlcipal  goTern- 
ment,"  was  cuDstrned  in  the  case  ol  Mc- 
Conlhe  v.  State,  17  Fla.  388.  It  was  said : 
"There  Is  little  difficalty  In  determining 
the  signification  of  the  word 'system.' In 
this  connection.  Its  general  signification 
ts'plan,'  'arrangement,*  'method,'  and, 
when  used  in  reference  to  muDiclpal  gov- 
ernment. It  means,  simply,  rules  and  regu- 
lations for  the  organization,  and  govern- 
ment ut  municipal  corporations."  This 
being  the  case,  It  becomes  perfectly  clear 
that  the  special  act  in  tjneHtlon  Is  In  conflict 
with  the  constitntional  reqalrement  of 
uniformity  in  the  organization  of  mnnlc- 
ipal  gOTemmeuts,  whatever  might  be  Its 
effect  In  curing  mere  delects  In  the  proced- 
ure In  the  organization  of  a  municipal 
government  Invested  with  no  new  or 
different  powers  than  those  organised 
under  the  general  law.  'Uniformity'  in- 
dicates 'consistency,*  'resemblance,' 
'samenesB.*  a  'conformity '  to  one  pat- 
tern." For  a  fnll  discQSsIon  of  the  spe- 
cial laws  prohibited,  and  the  uniformity 
of  the  operation  ol  the  general  legislation 
under  the  sections  of  the  constitution  In 
question,  see.  In  addition  to  McConlbe  v. 
State,  sapra.  State  t.  Stark,  18  Fla.  2&6; 
Lake  T.  State,  Id.  601 ;  Ex  parte  V9&1»,  21 
Fla.  280.  If  municipal  corporations  can  be 
formed  In  violation  of  the  general  Incor- 
poration act  on  tbiB  subject,  and  then 
legalised  by  special  act  of  the  legislature, 
the  uniformity  of  municipal  organization 
demanded  by  the  constitution  can  be  dis- 
pensed with  by  special  legislatfon.  No 
such  result  as  this,  we  think,  can  be  rec- 
onciled with  the  constitution.  We  cou- 
elude  that  the  special  act  of  18^  cannot 
have  the  effect  to  make  valid  what  has 
been  done  in  the  attempted  organizations 
of  the  town  of  Enterprise.  The  act  can- 
not validate  what  was  done  under  either 
of  the  first  two  eHorte  at  Incorporation. 

In  1887  we  find  a  general  act  (chapter 
S748,  Laws  Fla.)  providing  for  the  legali- 
zation 'of  the  charters  of  Incorporated 
cities  and  towna.  ThlB  act  went  into 
fect  after  the  third  Incorporation  was 
bad.  A  perusal  of  this  act  will  show  that 
it  has  no  application  to  the  two  first  at- 
tempted incorporations.  There  was  no 
munlc'pal  government  in  existence  or 
operation  under  either  at  the  time  the  last 
act  took  effect.  It  applies  to  cities  and 
towns  which  then,  and  for  10  years  then 
last  past  had,  ezerclsed  municipal  govern- 
ment, and  which,  on  account  of  certain 
specified  defects  in  organization,  had  the 
legality  ot  their  Incorporation  brought  In 
question.  The  first  two  Incorporations 
:i ad  been  abandoned,  and  there  were  no 
mnnlclpal  governments  under  them,  and 
hence  this  legislation  had  no  application 
to  them.  The  information  shows  that  the 
incorporation  of  May  14,  A.  J).  1886,  was 
In  eompllaace  wltb  the  statute,  and,  ttaia 


being  so,  we  thlnlt  the  demurrer  was  Im- 
properly overruled. 

After  the  demurrer  was  overruled, 
plaintiffs  In  error  filed  an  answer,  and. 
on  motion  of  the  state,  a  Judgment  vacat- 
ing all  former  incorporations  of  the  town  uf 
Enterprise,  or Knterpilse,  was  rendered,  as 
well  as  a  Judgmentotouster against  plain- 
tiffs in  err<ir.  The  motion  seems  to  have 
been  considered  as  a  demurrer  to  the  an- 
swer, (jreat  particularity  Is  reqnlredlnnn 
answer  Insuch  proceedings,  and  a  complete 
legal  right  must  be  shown,  (State  v. 
Saxou,  supra;)  but,  on  dcmnrrer,  a  bad 
plea  Is  a  good  answer  to  a  defective  dec- 
Inratiou.  The  Infirmity  in  the  record 
here  is  In  the  information  filed  by  the 
state.  From  the  state's  showing,  tbere 
is  no  good  cause  why  plaintiffs  In  error, 
and  others  residing  In  the  corporate  limits 
of  Enterprise,  should  not  Inangorate  and 
maintain  the  mnniripal  corporation  in 
question.  Tbe  statute  gives  tbsm  this 
right. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, wltb  directions  that  thedemnrrer 
to  tbe  Information  be  Bustalned. 

(a  Fla.  M) 

STATB  v.  MITCHBLIm 

(auprtme  Covrt  of  Florida.   April  S,  1808.) 

Wnrr  or  Eruob  nt  CtnumAV  Casbb— RiQsr  to— 
Bpfbct— Sdperhbdbu — JuBiBDicnoa  or  Ap- 

PBLLATK  GOUBT. 

1.  A  writ  of  error  In  a  criminal  oaase  Is  cot 
a  writ  of  rigrbt,  aod  does  not  issue  as  &  matter  of 
course  on  the  application  of  tbe  party  convicted, 
bat  oaly  upon  the  jodicloL  allovanoe  by  a  ooart, 
justioe,  or  Judge  hbvltig  authority  to  allow  the 
same. 

a.  In  allowing  writs  of  error  In  criminal 
causes,  ladiolal  disoretlun  Is  always  exercised 
UberaUy  In  favor  of  the  defendant. 

8.  The  judge  of  the  orimlnal  court  of  reoonl 
<tf  Duval  eouQW  lias  power  to  allow  a  writ  ot 
error  la  a  orimfoal  cause  In  which  the  JangmeDt 
of  .that  court  is  reviewable  by  the  supreme  coarti, 
and  the  clerk  may,  upon  the  allowance  of  the 
writ,  issue  both  that  writ  and  the  writ  of  sdrv 
f(icta8adattdiendumerrore8.  These  powers  are 
not  exclusive  of  the  power  of  the  supreme  coart, 
or  a  jastioe  thereof,  to  allow  tbe  writ  of  error, 
nor  of  that  of  the  clerk  of  the  latter  ooort  to  issue 
these  writa. 

4.  A  writ  of  error  Is  a  oew  action,  and  not  a 
mere  continuation  of  the  former  sidt. 

6.  An  inrder  allowing  awrikof  wror  does  not 
compel  the  complaining  oonviot  to  proeecate  a 
salt  In  error;  It  merelyenables  him  to  do  tt,  and, 
if  he  wishes  to  avail  himself  of  this  permission, 
he  may  do  so  by  applying  to  either  tbe  clerk  of 
the  appellate  court  or  of  the  ooart  which  ren- 
dered tbe  Judgment  for  the  writ,  and  the  clerk 
should  issue  it. 

6.  An  order  allowing  a  writ  of  erwr  la  a  ]a- 
dloial  permission  to  institute  a  suittnwrorto 
review  the  judgment  complained  of:  it  Is  not 
the  writ  and,  until  the  writ  is  aotaall;  Issued, 
(if  not,  it  may  be  both  issued  and  lodged  in  the 
court  whose  Jadgment  is  to  be  reviewed,)  there 
is  no  suit  In  error,  and  ihe  appellate  court  has 
no  Jurisdiction  of  tbe  cause.  The  writ  is  the 
process  by  which  the  record  or  cause  Is  removed 
til  the  appellate  court 

7.  Tnongh  a  compliance  with  the  provisions 
of  section  £  p.  465,  HcCleL  Dig.,  as  to  payment 
of  costs  and  esUiirlng  into  recogalnmoe  wltii 
sureties,  operates  of  itself  without  any  order 
declorlDg  the  effect  of  snch  eompllaace,  to  make 
the  writ  of  error,  when  Issued,  stay  the  fortber 
locution  of  the  seotenoe  of  the  court,  as  also 
does  a  compliance  with  tbe  several  jsnvlstODa 
ot  secUoa  7,  pk  4G0,  U.,  sUU  this  soperssdfng 
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cdEoot  doM  BOt^  em  1b  m  bailable  ewe,  eutlior- 
lie  tbe  dlsctaarxe  of  the  defeudant  If  he  be  in 
onstody;  but  by  the  express  proTlsion  of  seclioD 
fi,  p.  4fi5,  Id.,  there  must  be  an  urder,  by  tbe 
ooort  or  ludee  allowing  the  writ,  for  als  .dis- 
cbarge;  which  order  should  always  be  made  aa 
a  matter  of  ooorse.  In  bailable  cases,  where  all 
the  supersedeas  prorisions  necessary  to  saoh  dis- 
cbai^  are  oomplied  with. 

8.  A  oomplfauce  with  the  supersedeas  pro- 
vlsiona  of  the  statute  will,  of  Itself,  slve  a  writ 
of  error  In  orlminal  oases  the  eflecit  of  supersed- 
ing tbe  forth wezecntion  of  the  sentence;  and  no 
order  that  a  compliance  with  those  lanrislons 
■hall  bave  this  sniMrsedtag  efloot  is  necessary, 
and  the  otBcen  or  the  law  most  take  notice  of 
and  act  in  obedience  to  the  effect  of  such  mere 
compliance.  Tbe  practice  which  obtains,  how- 
vrer,  of  declaring,  fn  tbe  order  allowing  the  writ, 
that  a  compliance  with  the  supprsedeas  provis* 
ions  will  have  the  effect  to  make  the  writ  operate 
as  a  supersedeas,  though  adding  nothing  to  the 
effect  ot  such  compliance,  is  not  harmful,  but 
may  aid  the  ministerial  officers  of  the  courts. 

9.  An  order  allowing  a  writ  of  error  in  a 
criminal  cause,  and  a  complianoe  with  the  pro- 
▼Uions  of  the  statate  Intended  to  make  the  writ 
operate  as  a  supersedeas,  do  not  suspend  (V  su- 
persede the  execution  of  tbe  sentence,  where  no 
writ  is  actually  issued;  nor,  where  no  writ  Is  Is- 
sued, do  duch  an  order  and  such  compliance,  and 
u  further  ixeAer  that  the  compliance  shall  make 
the  writ  operate  as  a  supersedeas.  There  must 
be,  at  least,  a  writ  actually  issued,  (or,  It  may 
he.  issued  and  served,)  after  It  is  allowed;  and 
it  is  the  writ  or  suit  in  error  that  the  statute  In- 
tends shall  operate  as  a  sumraedeos  to  the  lodg- 
ment, opon  compliance  with  the  supersedeas  pro- 
Tlaions  of  tbe  sCatuta. 

10.  Berrloe  of  a  writ  of  error  la  made  by  lodg- 
ing the  writ  In  tbe  court  wbioh  rendered  tbe 
Judgment  sought  to  be  reviewed. 

11.  Where  an  order  allowing  a  writ  of  error 
from  the  supreme  court  to  a  criminal  court  of  rec- 
ord Is  made  by  the  judge  of  the  latter  ooort,  and 
■nch  order  directs  that  the  writ  shall  operate  aa 
a  Mupenedeat,  and  It  appears  that  the  part^oon- 
rioted  has  made  the  oath  and  fomlsbed  proofs 
which,  under  seoti<ui  7,  p.  456,  McClel.  Dig., 
causu  a  writ  of  error  to  operate  as  a  supersedeas 
in  a  bailable  case  If  he  remains  in  custody,  and 
at  the  term  of  the  former  court  to  whliih  such 
wrtt,  If  issued,  should  have  been  made  returna- 
ble, tbe  state  moves  to  dismiss  tbe  writ,  but  no 
writ  of  error  has  in  faot  issued,  tbe  motlnn  must 
be  denied,  and  for  the  reason  that  there  is  no 
writ  of  or  suit  in  error  to  dismiss,  and  the  court 
has  no  Jurisdiction  of  any  such  suit  or  writ. 

13.  Wbere  a  writ  of  error  is  allowed,  but  not 
Issued,  the  warrant  for  the  execution  of  the  sen- 
tence should  be  issued  and  executed. 
{SyUabus  by  the  Court.) 

Appeal  from  criminal  coort  of  reeord, 
Duval  county. 

FrusecutioD  aguluet  George  N.  Mitchell 
for  assault  with  latent  to  murder.  There 
was  a  Judgment  on  conviction,  and  tbe 
order  allowing  d^endant'R  writ  of  error 
recited  that  the  writ  Bboal4  operate  as  a 
Biipersedeaa.  On  motion  to  dlsmiiis  tbe 
writ.   Motion  denied. 

William  B,  XttiDAA  Atty.  Geo.,  for  tbe 
motion. 

Rankt,  C.  J.  The  attorney  general 
moTBS  tu  docket  and  dtsmlsfi  this  case.  It 
eppeartt  that  on  May  4, 1891,  In  thecrlmo 
Inal  court  of  record  of  Duval  county,  MitRb- 
ell  was  found  guilty  uf  an  asBault  with 
Intent  to  murder  one  Hubbard.  Motions 
In  arrest  of  Judgment  and  for  a  new  trial 
having  been  made  and  overruled.  Mitchell 
wag  sentenced  un  the  aame  day  to  Impris- 
onment in  the  atate-prison  at  hanl  labor 


for  the  period  of  two  years.  Sixty  days 
were  allowed  for  preparing  a  bill  of  excep- 
tions. On  the  8tb  day  of  the  following 
June  tbe  following  order  was  made  fn  the 
cause  by  that  coort:  "Upon  application 
made  In  open  coort  tor  writ  tif  error  and 
Fupersedeas  In  tbe  above  cause.  It  is  con- 
sidered and  ordered  by  tbe  court  that  a 
writ  of  error  do  Issue,  and  that  said  writ 
of  error  be  a  supersedeas  npon  the  affida- 
vit of  Insolvency  of  defendant  on  file;  and 
It  appearing  to  the  satisfaction  of  tbe 
court  that  the  allegatious  contained  there- 
in are  true."  There  Is,  In  tbe  Informal 
transcript  of  tbe  record  filed  here  by  the 
attorney  general  In  support  of  tbe  motion, 
an  affidavit  of  Mitchell  to  the  effect  that 
be  has  no  property  or  other  means  of  pay- 
ment, either  In  his  possesion  or  under  his 
control,  for  the  payment  of  costs  In  the 
cause,  and  has  not  divested  himself  of  hlR 
property  for  tbe  purpose  of  receiving  ben- 
efit from  this  oatb,  and  that  be  is  utterly 
unable  to  enter  Into  the  recognizance 
required.  There  Is  also  an  affidavit  of 
James  H.  Hamilton,  S.  B.  Chapman,  and 
Moses  Taylor  to  the  same  effect. 

Tbe  ground  of  tbe  motion  to  dismiss  Is 
that  no  other  or  further  step  has  been 
taken  by  Mitchell  to  prosecute  bis  wrtt  of 
error  and  give  effect  to  the  same.  Mitchell 
Is  still  In  tbe  Duval  county  Jail. 

The  transcript  was  filed  bere  on  the  23d 
day  of  March  of  the  present  year,  (1892,) 
of  which  day  the  motion  as  amended  la 
made,  though  in  fact  the  attorney  general 
had,  a  few  days  prevtonsly,  moved,  on  a 
certificate  of  tbe  clerk  of  the  criminal 
conrt.  that  no  writ  of  error  had  been 
Issued,  and  a  certified  copy  of  tbe  abuve 
order  granting  tbe  writ  of  error,  and 
directing  that  It  shoold  operate  as  asif- 
putvedeas. 

The  controlling  question  is  whether  or 
not  the  actual  Issue  of  the  writ  Is  easentJal 
to  our  Jurisdiction. 

Tbe  criminal  conrt  of  record  of  Duval 
county  was  established  by  an  act  of  June 
8, 1887,  (Acts  1887,  p.  111,)and  by  tbe  twen- 
ty-third section  of  a  statute  approved  tbe 
same  day,  and  entitled  "An  act  prescrib- 
ing tbe  Jarisdlction  and  powers  and  rsgn- 
latlng  tbe  proceedings  In  tbe  criminal 
court  of  record, "  (chapter  8781,  pp.  lOti-108, 
Acts  1887,)  It  Is  provided  that  the  same 
rules,  practice,  and  procedure  that  obtain 
In  appeals  and  writs  of  error  from  tbe 
circuit  to  the  supreme  court  shall  obtain 
In  appeals  from  the  criminal  courts  of 
record  totbeclrcult  court  and  the  supreme 
coort.  Tbongh  we  do  not  admit  that, 
under  our  present  statutory  system,  such 
a  thing  as  an  "appeal,  *  as  dlstingnlsbed 
from  a  writ  of  error,  obtains  for  admin- 
istering our  appellate  Jurisdiction  In  crim- 
inal causes,  still  our  opinion  Is  that  tbe 
effect  oi  this  statate  Is  to  anthoriie  writs 
of  error  as  tbe  proper  mode  of  administer- 
ing our  appellate  Jurisdiction  over  the 
criminal  courts  of  record.  Hncb  has  been 
tbe  practical  construction  uf  tbe  act  for 
some  years,  and  we  think  It  correct. 
Woo  ten  V.  State,  34  Fla.  886,  341.  5  South. 
Sep.  89:  Houston  v.  State,  34  Fla.  856.6 
South.  Rep.  48.  The  Judge  bad  the  power 
to  allow  tbe  writ,  and  the  clerk  bad  an- 
thori  ty  to  issue  It  and  a  aetn  Aeias  md  aml/- 
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endum  errors;  their  powers  coinciding 
wltb  those  of  the  Judge  and  clerke  ol  the 
clrcDlt  eourt  In  caaea  of  convlctloaa  Id 
thateonrt.  McOel.  Dig.  p.  455.  §  4;  Id. 
p.  456.  S  9;  Id.  p.  848,  §  2;  Williams  t. 
State,  20  Fla.  391.  These  powers  are  not 
exclusive  of  tbe  power  of  the  supreme 
court  or  of  a  justice  thereof  to  allow  tbe 
writ  of  error,  nor  of  that  of  the  clerk  of 
tbe  latter  court  to  lasae  these  writs. 

A  writ  of  error  is  a  new  action,  and  not 
a  continuation  of  the  former  suit,  tbe 
alleged  errnrB  In  which  It  la  sought  to 
have  reviewed  and  corrected.  2Tl(ld,  Pp. 
1141;  Bank  v.  Jenkins,  104  111.143;  Klpley 
V.  Morris.  2  Gilman,  881,  6  Amer.  £  Eng. 
Enc.  Law,  p.  812. 

In  Mussina  T.CaTazo8,6Wall.  855,  where 
It  was  beld  that  If  the  writ  of  en-or  In 
served  by  depositing  It  with  the  clerk  of 
the  court  rendering  tbe  Judgment,  and  he 
makes  return  by  BeDdlng  to  the  appellate 
court  a  transcript  in  due  form,  tbe  latter 
fionrt  has  Jurledlctlon  to  decide  the  case, 
although  the  original  writ  may  be  lost  or 
destroyed  before  it  reaches  the  appellate 
court,  it  la  said  by  Judge  MiLi^BR.  speak- 
ing for  the  aupreme  court  of  the  United 
States:  "We  have  repeatedly  held  that 
the  writ  of  error  In  cases  at  law  la  essen- 
tial to  the  exercise  of  the  appellate  Juris- 
diction of  this  court and  In  Crlppen  v. 
Livingston,  12  Fla.  638,  our  own  court 
observed  that  "the  record  of  tbe  Inferior 
court  is  not  trausForred,  Its  proceedings 
are  not  affected,  and,  Indeed,  but  little  fol- 
lows the  simple  Issuing  of  the  writ;"  and 
the  settled  doctrine  of  the  former  court  is 
that  a  writ  of  error  la  not  "brought," 
within  the  meanlngof  the  statute  limiting 
the  period  for  bringing  such  writs,  until 
tbe  writ  is  filed  In  the  court  which  ren- 
dered the  Judgment,  (Brooks  t.  Norrls,  11 
How.  204;  Cnmmlngs  ▼.  Jonea.  1()4  U.  S. 
419;  Scarborough  v.  Pargond,  108  U.  S. 
567,  2  Sup.  Ct.  Rep.  877:  Polleya  v.  Im- 
provement Co.,  118  U.  8.  81,5  Sup.  Ct.  Rep. 
369;)  and  in  Crlppen  v.  Livingston,  where 
our  own  statute,  prorldlng  that  no  Judg- 
meat.  In  any  canae.  shall  be  reversed  or 
avoided  for  any  error  or  defect  therein, 
nnlesB  error  be  "commenced,  or  brought 
and  pTosecnted,  within  two  years  after 
such  Judgment,  signed  and  entered  of  rec- 
ord," was  under  consideration,  It  was 
held  that  a  writ  of  error  was  not  cimi- 
mencod,  or  brought  and  prosecuted,  with- 
in the  meaning  of  the  act,  until  tbe  writ  la 
filed  in  tbe  court  which  rendered  the  Judg- 
ment. See,  also,  Sammls  v.  WIghtman,  ^ 
Fla.547,&52,6 South.  Rep.  173.  These caees 
also  hold  that,  when  the  writ  Is  not  so 
filed.  It  is  Immaterial  that  It  may  have 
been  IsHued  or  teated  before  the  expiration 
of  the  8tatutor7  period  of  limitation. 

Unless  there  Is  something  in  the  atatutea 
governlnK  writs  of  error  In  criminal  eases 
which  changes  the  rule,  we  cannot  see 
that  tbe  Issue  (If  not,  It  may  be  tbe  laaue 
and  service)  of  a  writ  of  error  Is  not  essen- 
tial to  our  Juriadlctlon,  or  that,  at  least, 
until  a  writ  has  been  leaned  there  la  no 
suit  In  or  writ  of  error  to  dismiss. 

Writs  of  error  In  criminal  cases  are  not 
writs  of  right  in  this  state.  They  were 
such  In  capital  cases,  under  the  third  sec- 
tion of  the  act  of  Januarj  11»  1848,  (page 


456,  §  3,  McClel.  Dig.;)  but  this  was 
changed  by  tbe  act  of  February  12,  ISdl, 
(page  456,  $  11,  Mcael.  Dig.,)  which  pnts 
capital  caaes  uponthe  aame  footing  In  this 
respect  as  other  criminal  cases.  Before  a 
writ  of  error  can  issue  in  any  criminal 
case,  there  must  be  an  inspection  of  tbe 
record  by  a  court,  or  a  justice  or  Judge, 
given  by  the  statute  the  power  to  act  In 
the  premises,  and  auch  court,  or  Jnatice  or 
Judge,  must  be  of  the  opinion  that  there 
"isjiust  cause  for  allowing  a  writ  of  er- 
ror." and  an  order  allowing  It  must  be 
made,  and  tberenpuD  the  writ  of  error  is 
to  lesue. 

The  order  for  a  writ  is,  however,not  the 
writ.  It  Is,  In  so  far  as  the  convicted 
person  is  concerned,  a  Judicial  pernilssiun 
to  Institute  a  suit  In  error  to  review  the 
Judgment  of  the  inferior  court.  Whereas, 
in  civil  eases,  no  such  Judicial  sanction  of 
the  merit  ol  a  proposed  review  of  a  judg- 
ment or  decree  Is  required,  and  a  writ  of 
error  maybe  brought  as  a  matter  uf  right, 
and  without  conditions,  by  a  losing  de* 
fendant,  and  by  a  losing  plaintiff,  upon 
tbe  simple  conditions  of  paying  the  costs 
which  have  accrued  In  the  cause,  and  giv- 
ing bond,  wltb  surety,  lor  those  which 
may  accrue  In  the  prosecution  of  the  writ 
of  error,  the  law-makers  have  yet  seen  fit 
to  prevent  a  t«st  before  appellate  courts 
of  tbe  correctneas  of  Judgments  In  crim- 
inal causes,  unl^s  and  until  the  sanction 
of  a  Judicial  allowance  of  such  a  suit  In 
error  is  obtained.  Mclver  v.  Marshall,  24 
Fla.  42.  4  South.  Rep.  603.  An  order  of 
this  character  does  not  compel  thecom- 
plainlog  convict  to  prosecute  the'  suit,— It 
merely  authorizes  orenables  blm  to  do  ao; 
and.  If  he  wishes  to  avail  himself  of  this 
permission,  be  may  do  so  by  applying  to 
the  clerk,  either  of  tbe  supreme  court  or  of 
tbe  court  which  rendered  the  Judgment, 
for  tbe  writ,  and  tbe  clerk  should  Issue  It. 
Until  tbe  writ  Is  Issued  there  Is  no  suit  in 
error  under  the  statute.  McClel.  Dig.  p. 
455,  §4. 

There  are  In  the  statute  certain  provte- 
lons  as  to  superseding  the  Judgment  com- 
plained of. 

In  the  firat  place,  tbe  statute  ol  1848,  as 
applicable  to  convictions  In  tbe  cin-nlt 
court,  and  such  statute  na  modified  by 
the  above-mentioned  criminal  court  of  rec- 
ord act,  as  applicable  to  convictions  In 
tbe  criminal  courts  of  record  controlled 
by  It,  provides  that  tbe  writ  of  error  shall 
not  operate  as  a  attperaedeaa  to  the  execu- 
tion of  the  Judgment,  sentence,  or  order, 
except  upon  the  payment  by  the  plaintiff 
in  error  of  all  costM  which  have  accrued, 
and  by  securing,  by  recognUance  to  be  en- 
tered Into  with  one  or  more  sureties,  be- 
fore the  clerk  of  the  court  rendering  the 
Judgment,  In  a  sum  aulUcIent  to  iiecure  tbe 
paymeutol  such  Judgment,  fine,  and  future 
coats  as  may  be  adjudged  and  affirmed  in 
the  aupreme  court,  and  la  also  conditioned 
that  the  party  shall  be  personally  tortb- 
comlng  to  answer  and  abide  the  final  or- 
der, sentence,  or  Judgment  that  may  be 
passed  in  the  premises  by  the  supreme 
court;  and.  In  case  the  cause  Is  remanded 
to  tbe  circuit  court,  then  that  tbe  plaintiff 
In  error  aball  peraonally  be  and  appear 
at  the  next  term  of  the  court  In  which  he 
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was  convicted,  in  tbe  county  in  which  the 
cause  was  originally  tried,  thereulter  to 
be  held,  to  answer  In  the  premises,  and 
not  tu  depart  from  the  court  without 
leave  thereof.  It  1b»  however,  expressly 
provided  that*  where  tbe  ludKment  Is  one 
of  capital  punishment,  tbe  person  of  the 
party  convicted  siial)  be  the  only  security 
required  for  his  furthcoming  to  answer  as 
aforesaid.  Pa^f  455,  §  5,  Id.  It  Is  also 
further  provided  that,  II  the  party  ni>ply- 
inK  for  such  writ  of  error  shall  be  In  cus- 
tody under  twntence  of  conviction,  the  al- 
lowance of  the  writ  and  the  obtalnlDg  of 
such  saperaedeas  shall  not  dIfwharKe  each 
party  from  custody,  except  by  ordfer  uf 
the  court,  or  of  tbe  Justice,,  allowlog  tbe 
writ  t>t  ernir.aiid  that  such  an  order  shall 
be  made  only  in  cases  bailable  according 
to  the  course  of  the  common  law  or  by 
the  statutes  ol  this  state.  Pages  466, 466, 
5  6.  Id. 

It  Is  plain  from  these  provisions  that 
they  contemplate,  where  tbe  easels  nut 
capital,  a  release  ol  the  convicted  party 
from  custody;  and  yet,  tboutrh  the  pay- 
ment of  costs  and  tbe  taking  of  the  recog- 
nizance by  tbe  clerk  give  tlie  writ  of  errtir 
the  effect  to  suspend  or  supersede  the  ex- 
ecution of  tbe  sentence,  they  do  not  of 
themselves  authorfie  the  release  of  the 
party,  If  be  he  In  cnstody,  by  the  officer 
having  him  In  custody.  On  the  contrary, 
an  express  order  to  that  effect  by  thecourt 
or  Judge  allowing  the  writ  Is  essential  by 
the  very  terms  of  tbe  statute. 

The  statute  does  nut,  however,  cootem- 

filate  a  suspension  of  the  execution  of  the 
udgmenC  only  Incases  where  costs  can 
bepald  and  recognlzanceglven  as  required 
abdve,  l3Ut  It  also  provides  that  when  the 
defendant  shall  be  utterly  unable  to  pay 
tlie  coutK,  in  whole  or  In  part,  and  shall 
make  oath  before  the  court  or  the  clerk 
thereof,  and  also  estdblisb,  by  credible  tes- 
timony, that  he  has  no  property  or  other 
means  of  payment  either  In  hla  poseesslon 
or  under  bis  control,  and  has  uot  divested 
himself  of  his  property  for  the  purpose  of 
receiving  the  benefit  uf  bis  oath,  and  is 
also  utterly  unable  toenter  into  the  recog- 
nizance required  to  secure  the  payment  of 
sncb  Judgment,  fine,  and  coats,  tbe  writ  of 
error,  such  oath  being  made  and  evidence 
produced,  shall  he  a  auperaedeas  without 
such  payment,  IF  the  defendant  remain  in 
custody;  or.  In  cases  nut  capital, upon  his 
entering  into  recognizance  with  one  or 
more  spretles,  conditioned  that  he  shall  be 
personally  forthcoming  to  answer  the 
Judgment  of  tbesupreme  court,aDd  for  bis 
appearance  before  the  clrcnit  court.  Page 
m,  S  7,  Id. 

To  secure  discharge  from  custody,  In 
bailable  cases,  where  the  plaintiff  In  error 
is  utterly  unable  to  pay  custs.  In  whole 
or  in  part,  and  makes  oath  and  furnishes 
the  proof  contemplated  by  the  preceding 
or  seventh  section,  as  to  his  having  no 
property  or  other  means  of  payment,  and 
us  to  his  not  having  divested  himself  of 
bis  property,  and  as  to  bis  being  unable 
to  enter  into  recognizance  to  secure  the 
payment  of  tbe  Jodgnaent,  fine,  and  future 
costs,  the  plaintiff  in  error  must  not  only 
enter  into  a  recognizance,  with  one  or 
moreBuretiee,aondltioned  thathesbaU  be 


personally  forthcoming  to  answer  and 
abide  the  final  order,  sentence,  or  Judg- 
ment tbat  may  be  passed  in  the  premises 
by  tbe  supreme  or  other  appellate,  as  the 
case  may  be,  court,  and,  in  ease  tbe  cause 
1b  remaqded  to  tbe  clreult  or  other  trial 
court,  a»  the  ease  may  be,  then  that  he 
shall  personally  be  and  appear  at  tbe  next 
term  of  the  court  in  which  he  was  convict- 
ed, in  the  county  In  which  tbe  cause  was 
originally  tried,  thereafter  to  be  held  to 
answer  in  thu  premises,  and  not  to  depart 
from  thecourt  without  leave  thereof,  but 
there  must  be  also  ao  express  order  for  his 
discbarge,  as  provided  by  the  6fth  section 
of  tbe  act  supra.  Of  course  he  must  re* 
main  In  custody,  ttven  In  bailable  cases, 
not  withstanding  the  inability  contem- 
plated by  the  seventh  section  and  full 
proof  thereof,  unless  he  gives  the  recogui- 
zaoceforbeincforthcomiug  required  there- 
by, and  obtains  tbe  order  for  tals  release. 

This  order  should  never  be  refused  tn 
any  bailable  case  where  the  provisions 
precedent  thereto  are  complied  with. 

It  Is  dear,  we  think,  that  the  purpose 
of  this  statute  ol  as  amended  in  1861, 
Is,  In  the  Urat  place,  to  make  the  right  to 
a  writ  or  6uit  in  error  In  criminal  causes 
dependent  on  Judicial  dlBcretlon,— a  dls- 
cretlon  always  exercised  liberally;  and, 
second,  to  prescribe  the  conditions  under 
which  the  writ  or  salt  shall  operate  aa  a 
supersedeas  to  the  enforcement  of  the 
Judgment;  and.  tAirtf,  to  expressly  limit 
what  might  otherwise  be  understood  to 
be  an  effect  of  a  aapTsedeas,  proptio 
vifcore  In  bailable  cases,  by  requiring  an 
order  of  discharge  from  custody  when  the 
applicant  for  the  writ  is  in  custody. 
There  Is,  however,  nothing  in  the  statute 
tbat  dispeases  with  tbe  writ  as  essential 
to  the  exercise  of  our  appellate  Jarisdlc- 
tion.  The  writ  Is  the  proceeding  by  wblch 
the  record  or  cause  Is  removed  to  the  ap- 
pellate court,  Brooka  v.  Norris,  Bupra; 
Kitchen  t.  Randolph, 88  U.S.  87.  When 
there  has  never  been  a  writ  issued,  to  say 
nothing  of  the  necessity  for  its  service, 
there  Is  no  suit  In  error  pending.  Carroll 
V.  Dorsey.  211  How.  204;  Blitz  v.  Brown, 
7  Wull.  69.3;  Washington  Co.  v.  Durant, 
Id.  694;  Ballance  v.  Forsyth,  21  How. 
389;  Slaughter-Honse  Cases.  10  Wall.  278. 
Write  of  error  from  thesupremecoartufthe 
United  States  to  state  courts  do  not  Issue 
as  matter  of  right,  but  only  upon  allow- 
ance by  the  proper  Judge  of  the  state 
court,  or  by  a  justice  of  tbe  United  States 
supreme  court.  Twitchwell  v.  Com.,  7 
Wall.  321;  Oleason  v.  Florida,  9  Wall.  779. 
In  Bondorant  t.  Watson,  108  U.  S.  278,  a 
case  of  a  writ  of  error  tu  the  aapreme 
court  of  Louisiana,  where  a  paper  Intend- 
ed as  a  writ  of  error  was  issued  and  bore 
teste  In  the  name  of  the  chief  Justice  of 
that  court,  and  was  signed  by  Its  clprk 
and  sealed  with  Its  seal,  Instead  of  being 
in  the  name  of  tbe  president  of  the 
United  States,  and  bearing  teste  in  the 
name  of  the  chief  Justice  of  the  su- 
preme court  of  the  United  States,  the  writ 
also  not  complying  with  section  1004  of 
tbe  Revised  Statutes  of  tbe  United  States, 
providing  tbat  such  writs  may  be  issued 
by  the  clerks  of  the  circuit  courts  under 
the  seals  thereof,  as  well  as  by  tbe  clerk  of 
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the  Bupreme  court,  It  was  said,  In  effect, 
that  there  waa  nothlnsr  even  purportlnf? 
to  be  a  proper  writ,  and  therefore  nothing 
to  amend  b.v  ;  and  the  nalt  waa  dlainlHsed, 
the  court  saying :  "The  aoprenie  court  of 
the  state  has  directed  that  Its  record  be 
certified  here  lor  ezamiDation  and  reriew, 
bat  no  vrit  to  that  effect,  rither  In  form 
or  sabfltance,  baa  ever  lasaed  from  thla 
conrt.  Ab  HDch  a  writ  la  neceaaary  to  uar 
Jnrladlctlon,  the  aalt  la  dismissed."  In 
Ex  parte  Ralston,  ]1»  U.  S.  613,  7  Sup.  Ct. 
Sep.  817,  a  writ  of  error  to  the  aopreme 
court  of  Ijonlslana  had  been  allowed  by 
the  chief  Justice  of  that  court,  and.  before 
any  writ  actually  lasued,  an  order  that 
the  writ  should  operate  aa  a  supersedeas 
was  made  by  a  jnatlco  of  the  United  States 
eupreme  court.  The  latter  court  refused 
an  application  of  Balaton  for  a  manda- 
mus to  compel  the  clerk  of  the  state  court 
to  tranamit  to  the  former  court  a  tran- 
Mript  of  the  record  of  the  cause,  and  also 
refused  a  motion  made  by  ttie  other  side 
to  vacate  the  supersedeas  order,  and  held 
that,  as  no  writ  of  error  had  Issued,  they 
had  no  Jurisdiction  of  the  suit,  and  no  au- 
thority orer  the  clerk  In  the  matter  about 
which  the  mandamus  was  asked,  nnd 
that,  for  the  name  reasoo,  the  aapersedeas 
order  was  of  no  l^al  effect;  that  a  supet- 
strdcHS  could  not  be  allowed  except  as  an 
Incident  to  an  appeal  taken  or  a  writ  of 
error  actually  sued  out. 

It  Is  to  be  observed  that  the  statute 
does  not  require  an  order  that,  on  com- 
pliance with  the  supersedeas  provisions, 
the  writ  of  error  shall  operate  as  a  super- 
sedeaa.  When  tbe  writ  Is  allowed  and  Is- 
sned,  a  compliance  with  the  mere  supers 
sedeaa  provisions,  thouffh  not  authoriElnR 
a  dlacharge  ol  the  prlaoner,  haa,  of  itself, 
the  effect  of  arresting  or  snporaeding 
otherwise  the  execution  of  the  sentence. 
It  gives  the  writ  this  effect;  and  this 
court  In  1867,  in  a  capital  case,  which  had 
been  brought  here  and  continued  for  the 
term,  refused  to  make  an  order  that  the 
writ  should  operate  as  a  supersedeas,  and 
held  that  such  was  the  legal  effect  of  the 
writ,  without  any  order,  upon  compliance 
with  the  supersedeas  provisions,  and  that 
It  was  to  be  obeyed  by  the  ministerial 
ofBcers  of  tbe  law.  It  has,  however,  be- 
come the  practice,  notwithstanding  the 
above  deelsloD,  for  the  Judge,  Jostlce,  or 
court  allowing  the  writ  to  state  in  the  or- 
der that  the  writ  of  error  shall  operate  aa 
a  supersedeas,  upon  the  requirements  of 
the  statute  being  complied  with,  and  we 
see  no  harm  In  the  prMetiee;  although  it 
does  not  add  anything  to  the  effect  of 
such  compliance,  It  may  aid  the  mlnlaterlal 
otfleers  of  the  courts. 

Had  the  writ  of  error  been  promptly  is- 
sued In  thla  case,  we  do  not  say  the  affl- 
davita  mentlonedintheoutsetof  this  opin- 
ion would  not  have  attached  to  it,  and 
given  it  the  effect  of  a  supersetfeas,  not- 
withstanding they  were  filed  before  Its 
actual  iBsne.  We  are  Inclined  to  think 
they  would,  but,  as  no  each  writ  has  ever 
been  Issued,  they  are  of  no  effect,  and 
there  has  never  been  any  suspension  of  the 
sentence.  It  should  have  been  executed. 
If  no  application  was  made  to  the  clerk 
for  the  taaae  of  the  writ,  he  ahoald  have 
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delivered  to  the  sheriff  the  warrant  lor  ex- 
ecuting the  sentence,  in  compliance  with 
page  460.  {  85,  McClel.  Dig.,  and  It  It  was 
delivered  the  sheriff  should  have  executed 
It.  There  has  been  an  omission  of  official 
duty,  and  one  of  a  character  which  has, 
within  the  observation  each  ol  the 
present  members  of  the  court,  had  the 
effect  to  embarrass  the  administration  of 
criminal  law  to  such  an  extent  as  to  ren- 
der these  observations  necessary;  and.  If 
such  omlasions  of  duty  are  to  recur,  simi- 
lar embarraaaments  muat  follow  until  the 
la  w  provides  a  remedy  or  the  evil  Is  other- 
wise corrected. 

The  motion  must  be  denied,  and  it  will 
be  ordered  accordingly. 

(W  AUk.  Ml> 

Turner  et  a3.  v.  Bbrnhbimbr. 

(Supreme  Couirt  of  AlabamBL  April  5, 189B.) 

HoMBSTiAS— Bnscr  or  Don  w  Hvsbud  so 
Wife. 

Where  a  husband  alone  conveyed  land  coq- 
sUtatlng  a  homestead  to  His  wife,  such  convey- 
ance Is  not  void  as  aa  aHenatltm  uS  the  bome- 
stescl,  within  the  meaalng  of  Const,  art  10^  f  9. 
and  Code,  |  9607,  but,  under  Aot  18S7,  (uuniea 
woman's  law,)  enabling  the  husband  to  ooav^ 
land  to  his  wife,  paaaed  the  l^al  titles  sal^scA 
to  all  jare-ezlstiog  homestead  rights. 

Appeal  from  circuit  court,  Mobile  conn- 
ty,  William  E.  Clarkb,  Judge. 

Ejectment  by  Charles  Bemhelmer 
againMt  Lewis  w.  Turner  and  another. 
Plaintiff  had  Judgment,  and  defendants  ap- 
peal. Reveraed. 

This  was  a  statutory  real  action  In 
the  nature  ol  ejectment,  bronght  by  the 
appellee  against  the  appellants,  and 
sought  to  recover  certain  described  real 
estate.  The  defendants  pleaded  the  gen- 
eral Issue,  and  Issue  was  Joined  thereon. 
The  nncontruverted  evidence  showed  that 
the  property  so  sued  for  was  levied  apon 
on  June  28,  1800,  under  an  execution  Issued 
on  a  Judgment  rendererl  by  tbe  city  court 
of  Mobile  on  April  28, 1R90;  that  said  Judg- 
ment waa  recovered  by  the  Qrm  of  Bem- 
helmer, Bauer  ft  Co.,  on  an  account  due 
from  the  defendant  Lewis  W.  Turner  tor 
goods  purchaaed  by  him  In  September, 
1889;  that  said  property  was  sold  by  the 
sheriff  under  said  execution  on  Augnst  26. 
1890,  and  the  plaintiff  in  this  suit.  Charles 
Bemhelmer,  who  waa  a  member  of  the 
firm  of  Bemhelmer,  Bauer  &  Co.,  became- 
the  purchaser  at  said  sale.  The  defend- 
ants offered  to  Introduce  In  evtdeuce  a 
deed  from  the  defendant  Lewis  W.  Turner 
to  his  co-defendant,  Sarah  A.  Turner,  who 
was  his  wife,  executed  on  December  10, 
1889,  by  which  he  conveyed  the  property 
sued  tor  1u  this  action  on  the  recited  con- 
sideration of  one  dollar.  The  defendants 
also  offered  to  prove  that  the  said  Sarah 
A.  Turner  waa  put  In  posseanion  of  tbe 
property;  that  the  property  described  In 
the  complaint  and  conveyed  by  the  deed 
was  thu  homestead  of  tbedefendaut  Lewis 
W.  Turner,  and  that  the  same  did  not  ex- 
ceed In  value  two  thuusand  dollsra;  and 
that  all  of  said  property  was  owneil.  occu- 
pied, and  used  as  a  homestead  by  tbe  de- 
fendant Lewis  W.  Turner  at  the  time  be 
conveyed  It  to  his  wife.  Upon  aeparate- 
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objection  on  tbe  part  of  the  plalntlO  to 
the  Introduction  of  eacb  portion  ol  this 
testimony  tbe  court  sustained  tbe  objec- 
tion, and  refuBed  to  allow  the  teatlmony 
to  he  Introduced.  Tbe  defendants  enpa- 
rately  excepted  to  tbe  suatalninff  ol  eacb 
one  of  tbe  objections  to  tbe  Introduction 
oleacb  portion  of  the  testimony.  At  tbe 
written  request  of  tbe  plaiotlET  the  court 
save  the  general  affirmative  cbaroce  In  his 
behalf,  to  the  giving  of  wblcb  cbarKe  tbe 
defeodaDts  duly  excepted.  Defendants 
assign  as  error  the  rnllUKS  of  the  lower 
court  upon  tbe  evidence,  and  tbe  giving 
of  the  general  afflrmalive  charge  tor  the 
plaintiff. 

B.  B.  Boone,  for  appellants.  Plll&na, 
Torrey  &  HHnaw,  for  appellee. 

McClellan.  J.  The  fate  of  this  appeal 
depends  entirely  npon  whether  the  bus- 
band  can  convey  laiids  which  constitute 
tbe  family  homestead  to  the  wile,  thedeed 
to  that  end  being  executed  by  lilraselt 
alone,  bat  delivered  to  and  accepted  by 
her.  Both  the  oi^anlc  and  statute  law  uf 
Alabama  declare  that  no  alienation  of  tbe 
homestead  shall  be  valid  without  tbe  vol- 
nntary  Blguature  and  assent  of  the  wife 
to  tl)e  Instrument  intended  to  have  that 
effect.  Tbe  "married  woman's  law"  of 
1SS7  removed  tbe  legal  disabilities  thereto- 
fore existing  between  husband  and  wife  to 
tbe  extent,  among  others,  ot  enabling  the 
bnaband  generally  to  sell  and  convey 
lands  to  the  wife;  but  It  has  never  been 
supposed,  and  Is  not,  we  apprehend,  the 
law,  that  the  statute  chaoged  In  any  way 
pre-existing  requirements  In  respect  of  the 
alienation  of  tbe  homestead  further  than 
this:  that  It,  before  its  passage,  tbe  hus- 
band might  have  conveyed  an  equitable 
title  in  tbe  homestead  to  the  wife,  be  may 
now  convey  the  legnl  title.  So  that  the 
question  Is  not  really  at  all  affected  by 
the  act  of  1887,  and  it  comes  back  to  this: 
Is  such  a  conveyance  an  alienation  of  the 
homestead  withia  the  meaning  of  section 
2.  art.  10,  of  tbe  constitution,  and  section 
2607  of  tbe  Code?  It  It  1s.lt  cannot  be 
«tfectlve  now  any  more  than  before  the 
passage  of  tbe  act  of  1887;  if  It  Is  not,  it 
would  have  been  effectual  !□  equity  before 
that  act  as  It  would  be  now  at  law.  And 
If  the  husband  may  convey  land  consti- 
tuting the  homestead  to  the  wife,  his  deed 
for  that  purpose  cannot  be  Joined  .In  by 
tbe  wife;  that  Is,  her  Joinder  therein 
would  add  nothing  to  Its  effect,  since  she 
cannot  be  both  grantor  and  grantee  in 
the  same  instrument.  Trawiek  v.  Davis, 
S6  Ala.  342,  r>  Suutb.  Bep.  83.  It  Is  maot- 
fest,  of  coarse,  that  the  requirement  ot 
the  wife's  voluntary  signature  and  as- 
sent to  any  alienation  of  the  homestead 
Is  for  tbe  prutection  of  the  wife,  to  secure 
to  her  a  bume  ol  which  she  eanunt  be  de- 
prived except  throiiRb  her  own  free  act. 
Ad  Is  said  by  Judge  Thoupsun:  "The  pol- 
icy ot  those  statutes  which  restrain  the 
alienation  of  the  homestead  without  the 
wife  Joining  In  the  deed  Is  to  protect  the 
wife,  and  to  enable  her  to  protect  the  fam- 
ily, in  the  possession  and  enjoyment  of  a 
homestead,  after  one  baa  been  acquired 
by  tbe  tauaband."  It  Is  not  perceived 
Jiovr  this  policy  ol  tbe  lawcuiud  be  in 


any  decree  thwarted  hj  opboldlDg  tHe. 
husband's  conveyanee  ot  the  homestead 
land  to  the  wife.  It  Is  still  her  home- 
stead, and  stUl  Incapable  of  passing  from 
her  and  the  family  wttbont  her  voluntary 
signature  and  assent  to  the  Instrument 
operating  the  alienation.  She  and  tbe 
family  are  as  fully  protected  before  as 
after  snch  conveyance,  and  no  violence  la 
done  to  any  purpose  of  the  law  respect- 
ing her  and  her  children  by  aeeording  va- 
lidity and  giving  force  to  each  a  convey- 
ance. Not  only  so,  but  the  premises  are 
still  as  much  tbe  homestead  ot  the  hus- 
band. He  has  the  same  right  of  occu- 
pancy and  enjoyment  as  before  tbe  execu- 
tion of  tbe  conveyance,  and  this  right 
cannot  be  taken  away  from  htm ;  the  wife 
cannot  convey  the  land,  without  his  vol- 
untary assent  and  signature.  And  thlsls- 
trne  whether  he  be  regarded  as  still  hav- 
ing a  special  property  in  tbe  land,  by  rea. 
son  of  Its  homestead  character,  or  wheth- 
er it  be  considered  that  tbe  land  belongs 
absolutely  to  the  wife,  since,  even  In  the 
latter  case,  there  could  be  no  alienation  of 
It  by  her  wlthoDt  his  assent  and  concur- 
rence, he  being  su/Jbr/«,  and  a  resident 
of  the  fltate,  "manifested  by  his  Joining  In 
the  alienation  in  the  mode  prescribed  by 
law  for  the  execution  of  conveyances  of 
land."  Code,  S  ^^348.  It  would  seem,  then. 
In  alt  reason,  that  a  conveyance  of  home- 
stead premises  by  tbe  bosband  to  tbe  wife, 
while  having  effect  as  an  alienation  of  the 
laud  in  tbe  sense  of  passiag  the  legal  title 
to  her.  Is  yet  not  an  alienation  ot  tbe 
homestead,  since  that  does  not  thereby 
pass  either  from  tbe  husband,  the  wife, 
or  the  family,  but  is  still  In  every  essential 
quality  and  attribute  with  respect  to  pos- 
session, enjoyment,  and  all  the  rights  nec- 
essary to  Its  protection  as  exempted  prop- 
erty, the  homestead  alike  of  tbe  husband, 
tbe  wife,  and  tbelr  children.  And  so  It  Is 
said  further  by  the  eminent  author  quot- 
ed above,  that  laws  requiring  the  volun- 
tary assent  and  signature  of  the  wife  to 
an  alienation  of  the  homestead  **  are  not 
Intended  to  interpose  obstacles  In  the  way 
ot  a  conveyance  of  the  homestead  to  the 
wife,  or  to  the  wife  and  children,  with  the 
consent  and  approval  of  the  wife,  what- 
ever may  betbe  form  of  such  conveyance." 
Thomp.  Homest.  &  Ex.  §  473.  And  tbe 
adjudged  cases  fully  support  not  only  this 
text,  but  tbe  conclusion  we  have  arrived 
at,  that  such  a  conveyance  Is  not  an  alien- 
ation of  the  homestead  within  tbe  mean- 
ing of  the  constitution  and  statutes  ot 
Alabama,  bat  Is  valid  for  the  purpose  of 
passing  the  legal  title  of  the  land  Into  the 
wife,  subject  to  all  pre-existing  homestead 
rights,  without  the  voluntary  signature 
and  assent  ot  the  wife.  Harsh  v.  Qriffin, 
72  Iowa,  60S,  34  N.  W.  Bep.  441;  Burketfc 
V.  Burkett,  78  Cal.  SIO,  20  Pac.  Rep.  715; 
Biehl  V.  BIngenhelmer,  28  Wis.  24;  Balnea 
V.  Baker,  60  Tex.  140;  Buohs  v.  Hoofae,  8 
Lea,  302;  Spoun  v.  Van  Fossen,  53  Iowa, 
494,  6*N.  W.  Bep.  624.  Tbe  rulings  of  the 
trial  court  to  which  exceptions  were  re- 
served were  made,  are  attempted  to  be 
tiastalned  here,  and  could  be  sustained, 
only  on  the  theory  ot  the  invalidity  of 
Turner's  deed  to  his  wife.  That  theory 
being  ontenable,  eacb  of  those  rnlfngs,  it 
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follo^B.  was  erroneoas.  The  Judgment 
of  the  clrcait  court  la  therefore  rcTeraed, 
and  the  cause  remanded. 

(96  Ala.  17Q 

State  Harrub. 

Samb  t.  Meltin. 

{Supreme  Court  of  Alabama,   April  B,1809.) 

CoHSTinmoHAL  liAw— Rbodlation  or  ComuBOB 
— TiTLB  OF  Act. 

1.  Aot  Feb.  18,  1891,  entitled  "An  act  to  re^- 
nlate  the  plantioR  and  taking  of  OTsters  in  the 
waters  of  this  state, "  which  makes  It  unlawfui 
for  any  person  not  a  resident  of  the  state  to  take 
or  transiwrt  oysters  from,  in,  or  throogh  any  of 
the  waters  of  the  state,  or  for  anyperson,  wheth- 
er a  cltitea  of  thta  state  or  of  any  other  state  or 
conatiy,  "to  ship  beyond  the  limits  of  this  state 
any  oysters  taken  from  the  waters  of  this  state 
while  the  aame  are  in  the  shells,"  etc.,  is  not  in 
contravention  of  Const.  U.  S.  art.  1,  {  S,  snbd.  8, 
as  a  regulation  uf  interstate  commerce. 

S.  Neither  is  the  act  subject  to  ot^ections  aa 
containing  subjecta  not  oleorly  e»preaooa  In  the 
title. 

Appeal  from  city  coort  of  Mobile;  O.  J. 
Skmuks,  Judge. 

John  C.  Hamib  and  George  Melvin  were 
arretited  lor  a  violation  of  Act  Feb.  18. 
3891,  to  regulate  the  planting  and  taklog 
of  oyBters,  and,  they  being  discharged  un 
babeaa  corpus,  the  state  appeals.  Be- 
veraed. 

This  la  an  appeal  by  the  city  of  Mobile 
from  a  Jodgmant  rendered  by  the  Judge  of 
the  city  court  of  Mobile  discharging  the 
defendants  upon  a  writ  of  habeas  corpus. 
The  ground  upon  which  the  court  batied 
Its  Judgment  is  that  so  much  of  the 
"oyster  law"  as  the  defendants  were 
charged  with  violating  is  unconMtltu- 
tlonal.  Harrub  is  a  citlisen  of  Alabama 
and  Melvin  Is  a  citlien  of  Mississippi.  The 
warrants  of  arrest  and  all  the  facts  in  the 
two  eases  are  identical.  The  warrants 
charged  that  the  defendant  bought  oys- 
ters that  had  been  caught  by  a  citizen  of 
the  state  of  Alabama,  from  the  reefs  of 
Alabama,  and  that  be  transported  them 
In  the  shell  Into  the  state  of  MisBiaslppi. 

Wm.  L,  MarttOt  Atty.  Oen.,and  Ga^lord 
B.CYurlr, for  the  State.  Oregury  H.T. 
Smith  and  if.  D.  Wtckersbaatt  tor  ap- 
pellees. 

Coi.BHAN,  J.  The  defendants  were  ar- 
rested for  a  violation  of  the  act  of  Febru- 
ary 18,  1891,  pp.  1C72-1084,  entitled  **An  act 
to  regulate  the  plaoting  and  taking  of 
oysters  In  the  waters  of  this  state. "  Upon 
habeas  corpus  proceedings  the  defendants 
were  discharged,  the  court  holding  that 
the  act  of  the  legislature  was  nneoustltu- 
tional  and  void  as  contravening  subdi- 
vision 8,  §  8,  art.  1,  of  the  constitution  uf 
the  United  Htates.  Subdivision  3,  $  8, 
art.  1,  provides  that  congress  shall  have 
power  "to  regulate  commerce  with  for- 
eign natltms,  and  among  the  several 
states,  and  with  the  Indian  tribes. "  Sec- 
tions 1  and  2  of  the  act  of  the  legislature 
under  consideration  read  as  folio  ws : 
"Section  1.  That  the  title  to  and  property 
In  all  oysters  Id  the  waters  of  this  state, 
whether  upon  public  reefs  or  lb  so-called 
'private  beds/  or  whether  the  same  be 
transplanted  by  riparian  proprietors  un- 


der authority  of  law  or  otherwise,  or 
whether  the  same  be  a  growth  from  nat- 
ural deposit,  l8  and  shall  remain  in  the 
state  iitttll  such  title  shall  be  divested  In 
manner  and  form  as  hei-ein  authorized  or 
provided.  Sec.  2.  That  a  license  Is  hereby 
given  to  reaideut  citizens  of  the  state  of 
Alabama  to  catch  and  take  oysters,  the 
property  of  the  state,  from  the  public 
reefs  or  from  private  beds  planted  and 
owned  by  them,  or  In  which  they  have 
secured  an  Interest  or  permission  from 
the  proprietor  thereof  to  take  such  oys- 
ters, upon  the  terms  and  conditions  and 
subject  to  the  restrictions  and  regulations 
thereinafter  set  forth  and  enacted,  but  no 
person  or  persons  not  a  resident  of  the 
state  of  Alabama  Is  or  shall  be  aatborlied 
to  take  or  transport  any  soch  oysters- 
from.  In,  or  through  any  of  the  waters  of 
the  state  of  Alabama;  and  it  la  unlawful 
for  any  person,  whether  a  citizen  of  the 
state  of  Alabama  or  of  any  other  state  or 
country,  to  ship  beyond  the  limits  of  this 
state  any  oysters  taken  from  the  waters  of 
this  state  while  the  same  are  In  the  shells: 
provided,  that  between  the  middle  of  De- 
cember and  the  middle  of  January  oysters 
In  the  shells  may  be  shipped  in  barrels  by 
ralli'otid  to  other  states:  and  provided, 
further,  that  such  oysters  lo  the  shell  may 
be  shipped  bona  0de  from  any  point  In  the 
state  of  Alabama  to  any  other  point  in 
said  state  by  the  lines  of  transportation 
which  lie  partly  within  and  partly  with- 
out the  state  of  Alabama:  and  provided, 
further,  that  any  resident  citizen  of  the 
state  of  Alabama  who  shall  lawfully  take 
any  oysters  from  the  tide-waters  of  this 
state,as  in  this  actauthorlzed, shall  ha  vea 
qualifled  Interest  or  property  In  the  oystert^ 
so  lawfully  takeu  while  In  the  shell, which  he 
may  sell  and  transfer  to  any  otbnr  person 
within  the  limits  of  the  state  of  Alabama; 
and  after  said  oysters  have  been  shelled 
within  the  state  uf  Alabama  such  lawful 
taker,  or  his  assigns,  as  the  case  may  be, 
shall  be  vested  with  all  of  the  state's  prop- 
erty and  title  In  and  to  said  oysters,  and 
shall  have  the  right  to  sell  such  oysters 
and  shells,  or  ship  the  same  beyond  the 
limits  of  this  state,  without  restriction  or 
reservation :  provided,  further,  that  io 
case  of  any  infringement  of  the  foregoing 
qualified  Interest  In  said  taker  of  oysters, 
said  taker  may,  in  his  own  name,  main- 
lain  an  action  against  the  wrong-doer, 
either  in  case  or  trover,  as  may  be  proper; 
and  In  case  of  larceny  or  other  public 
offense  coneemlng  such  dyaters  while  in 
the  bands  of  a  lawful  taker,  the  owner- 
ship thdreof  shall  be  averred  In  such  taker 
or  possessor  when  by  law  It  shall  be  nec- 
essary to  aver  ownership." 

We  deem  It  unnecessary  to  set  out  the 
whole  act.  The  principles  of  law  applica- 
ble to  the  facts  of  the  cases  before  us  do 
not  call  for  a  discussion  or  adjudication 
of  that  clause  of  section  2  which  relates  to- 
the  shipment  of  oysters  In  the  barrel  by 
railroad  from  the  middle  of  December  to 
the  middle  of  January,  or  that  clause 
which  permits  transportation  by  llnvs 
which  He  partly  within  and  partly  with- 
out the  state.  Jones  v.  Black,  48  Ala.  640. 
The  agreed  facts  are  that  the  oysters 
were  taken  and  shipped  In  tbe  shell  be- 


Digitized  by 


Ala.) 


STAT£  V.  HABBUB. 


753 


yond  the  tlmlts  of  the  state  by  the  derend- 
ants  in  the  luunth  of  September  in  saillng- 
vessels;  that  Harrub  vraa  a  citixen  of  Ala- 
bama and  Melrlii  a  citizen  of  the  state  of 
MisBlsBippl;  and  that  bcith  were  guilty  of 
a  violation  of  the  statute.  The  question 
Involved  Is  as  to  the  cuostltntfoDallty  ot 
the  act. 

The  flnt  question  we  will  conBlder  Is  as 
to  the  extent  of  the  ownership  and  con- 
trol of  the  state  of  Alabama  In  and  over 
the  oyster-beds  and  oysters  within  her 
territorial  limits.  In  the  case  of  Martin 
V.  Lessee  of  Waddell,  J6  Fet.  411,  Chief 
Justice  Tanet  declares  as  a  general  prin- 
ciple that "  when  theBevolutlon  took  place 
the  people  of  each  state  becamethemselves 
sovereign,  and  In  that  character  hold  the 
absolate  right  to  all  their  navigable  wa- 
ters, and  the  soils  under  them,  for  their 
own  common  use,  subject  only  to  the 
rights  since  surrendered  by  the  constitu- 
tion to  the  general  government."  Tu  the 
case  ol  Smith  v.  Maryland,  18  How.  71.  the 
question  whs  as  to  the  constHatlonalityof 
an  act  nf  the  state  of  Maryland,  which 
was  an  "act  to  prevent  the  d<?strQCtlon 
of  oysters  in  the  waters  of  this  state." 
The  court  laid  down  this  principle:  "But 
this  soli  is  held  by  the  state  not  only  sub- 
ject tu,  but  In  some  sense  in  trust  for,  the 
enjoyment  of  certain  public  rights,  among 
which  Is  the  common  liberty  of  taking  tisb, 
as  well  sbell-flsh  aa  floating  flah.  The 
state  holds  the  propriety  of  this  soil  for 
the  conservation  of  the  pnbHc  rights  of 
fishery  thereuu,  and  may  regulate  the 
modes  ol  that  enjoyment  so  as  to  prevent 
the  destruction  of  the  fishery.  In  other 
words,  It  may  forbid  all  such  acta  as  would 
render  the  public  right  less  valuable  or 
destroy  It  altogether.  This  power  resalta 
from  the  ownership  of  the  soil  from  the 
legislative  Jurisdiction  ol  the  state  over  It, 
and  from  Its  duty  to  preserve  nnlmpalred 
those  public  uses  for  which  the  soil  Is 
held."  In  the  case  of  McCready  v.  Vir- 
glula,  M  U.  S.  391,  the  foregoing  principles 
were  reaffirmed,  and  the  court  went  fur- 
ther, and  declared :  "The  title  thus  held  Is 
subject  to  the  paramount  right  of  navlga- 
tlon,  the  regulation  of  which.  In  respect  to 
foreign  and  interstate  commerce,  has  been 
granted  to  the  United  States.  There  has 
been,  however,  no  such  grant  of  power 
over  the  fisheries.  These  remain  under  the 
excluslre  control  of  the  state,  which  con- 
sequently hns  the  right,  In  Its  discretion, 
to  appropriate  its  tide-waters  and  their 
beds  to  be  used  by  its  people  as  a  common 
for  taking  and  cultivating  fish,  so  far  as 
may  he  done  without  obstructing  naviga- 
tion. Such  an  appropriation  Is  In  effect 
nothing  more  than  a  regulation  of  the  use 
by  the  people  ot  their  common  property. 
•  •  •  It  18  In  fact  a  property  right,  and 
not  a  mere  privilege  or  Immunity  of  cltl- 
senshlp.  *  *  *  It  does  not  belong  of 
right  to  the  citizens  of  all  free  govern- 
luents.but  only  to  the  cltlsens  of  Virginia. 
They,  and  the^'  alone,  owned  the  property 
to  be  used,  and  they  alone  had  the  power 
to  dispose  of  It  as  they  saw  fit.  *  *  * 
The  state  may,  by  appropriate  legislation, 
confine  the  use  of  the  whole  to  Its  own 
people  alone."  In  the  case  ol  Han^  v. 
Compton,  86  N.  J.  Law,  522,  It  wu  aald: 
V.1080.no.28— 48 


"But  it  cannot  with  any  propriety  be  said 
that  a  statute  which  simply  prohibits 
non-residents  on  board  a  vessel  from  sub- 
verting the  soil  of  the  state  and  carrying 
away  her  property,  or  that  of  her  gran- 
tees, leaving  such  vessel  to  pass  and  re- 
pass, and  go  whithersoever  thoselncharge 
of  her  may  desire.  Is  a  regulation  of  com- 
merce with  foreign  nations  or  among  the 
states.  It  Is  a  law  for  the  protection  of 
prnperty, — at  most  an  internal  police  reg- 
ulation, entirely  within  the  cpmpetency 
of  the  state  to  adopt,  and  It  Is  not  per- 
ceived that  It  can  by  possibility  Interfere 
wUh  commerce  In  thesensea  In  which  that 
word  Is  uaed  In  the  federal  constitution." 
In  Manchester  v,  Massachusetts,  139  .U.  S. 
259,  11  Sup.  Ct.  Bep.  559,  the  court  re- 
affirmed the  principle  declared  in  the  case 
of  Mcc^ready  V.  Virginia,  supra:  and  the 
same  principle  Is  announced  In  Dunham  v. 
Lamphere,  3  Gray,  268. 

We  think  It  clearly  established  that  the 
people  of  Alabama  own  absolutely  the 
oystsNbeds  and  oysters  In  question,  and 
that  It  Is  a  property  right  as  complete 
and  perfect  as  that  held  to  any  other  prop- 
erty. As  was  said  by  Mr.  Justice  Waitr 
in  McCready  v.  Virginia,  supra,  "the  prin- 
ciple is  not  dilTerent  from  the  planting  ot 
corn  upon  dry  land."  We  think  It  further 
settled  that  the  people  of  Alabama, 
through  its  legislature,  alone  have  the 
power  to  dispose  ot  their  property  rights 
In  their  oyster-be<ls  and  oysters,  and  if 
they  see  proper  may  dispose  of  tbem  to 
their  own  people  only.  It  Is  further  set- 
tled that  the  legislature  has  ample  au- 
thority to  adopt  all  precautions  and  reg> 
nlations  deemed  desirable  or  necessary  for ' 
the  prsservatlon  and  increased  produc- 
tion of  Its  fisheries.  That  the  power  of 
congress  to  regnlate  commerce  with  for- 
eign nations,  and  among  the  several 
states,  and  with  th3  Indian  tribes,  is  un- 
limited and  exclusive  of  the  power  of  the 
state,  is  settled  law.  Any  statute  of  a 
state  not  authorised  by  congress  which  In 
any  way  obstructs  or  interrapts  tree  nav- 
Igatlon,  or  restricts  or  burdens  any  com- 
modity which  Is  an  article  of  Interstate 
commerce,  must  badeclared  null  and  void. 
Tleman  v.Rlnker,  102  U.  S.125;  Telegraph 
Co.  V.Texas.  lOB  D.  S. 460;  Brtmroerv.Reb- 
man,  18R  V. S. 78, 11  Sup.  Ct.  Bep.  218;  Leisy 
V.  Hardln.186  U.  S.  109. 10  Snp.Ct.  Bep.  681. 
To  constitute  commerce  there  must  be 
traffic  and  Intercourse,  and  to  constitute 
Interstate  commerce  there  must  be  traffic 
and  Interstate  Intercourse,— an  "inter- 
miugllng"  between  different  states.  Aa 
Mr.  Chief  Justice  Mabshall  says  In  the 
case  of  Gibbons  v.  Ogden,  9  Wheat.  1: 
"Comprehensive  as  the  word 'among' Is, 
It  may  very  properly  be  restricted  to  that 
commerce  which  eoocemsmorestates  than 
one.**  "Tfaecompletely Internal  commerce 
of  a  state  may  be  considered  aa  reserved 
to  the  state  itself."  We  understand  this 
great  case  to  distinctly  recognise  the  ab- 
solute power  and  control  of  thestateupon 
such  subjects  within  Its  territorial  juris- 
diction are  not  articles  of  foreign  or  In- 
terstate commerce.  The  case  of  Coe  v. 
Errol,  116  C.  S.  517.  6  Sup.  Ct.  Bep.  47S,  de- 
cldes  an  Important  principle  as  to  the 
right  ol  the  state  to  tax  its  products,  a1- 
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tbongb  the  ownermay  fntend  them  for  ex- 
portation, and  althouKb  they  tuay  be  In 
process  of  preparation  for  exportation  at 
the  time  of  the  aaseeament  of  the  tax;  but 
the  case  la  Important  In  the  present  con- 
nection In  deternalnloK  that  "there  mast 
be  a  time  when  they  (the  prodncta)  cease 
to  be  governed  exclusively  by  the  domestic 
law,  and  begin  to  be  governed  and  pro- 
tected by  the  national  law  of  commArclal 
lefflslatloo."  Qnottne  from  the  case  of 
The  Daniel  Ball,  10  Walt.  5«5,  as  follows: 
"W'henever  a  commodity  has  begun  to 
move  as  an  article  of  trade  from  one  state 
to  another,  commerce  in  that  commodity 
between  the statea has  commenced."  But 
that  movement,  saya  the  court,  "does  not 
begin  until  the  article  has  beeu  shipped 
or  started  for  transportation  from  the  one 
state  to  the  other."  Carrying  it  from  the 
farm  or  forest  to  the  depot  Is  only  an  In- 
terior movement  of  the  property,  and,  al- 
though it  may  be  for  the  purpose  of  expor- 
tation, this  Is  no  part  of  the  exporta- 
tion itself.  If  the  statute  of  Alabama  un- 
der consideration  militates  against  any 
of  these  well-eetabllahed  principles  In  re- 
gard to  Interstate  commerce.  It  must  yield 
to  the  dominant  supremacy  of  the  federal 
constitution.  We  do  not  understand  the 
power  vested  In  congreas  to  reirulate  in- 
terstate commerce  gives  It  power  over  do- 
mestic commerm,  or  authorises  it  to  regn- 
late  the  commerce  between  the  cltisene  of 
the  same  state  or  dlfierent  parts  of  the 
same  state.  This  powerbelongs  tothesev- 
eral  states,  and  is  exclusive  of  the  power 
of  congress.  If  the  state  of  Alabama 
should  attempt,  by  legislation,  to  tax  or 
burden  or  restrict  the  shipment  of  oysters 
from  the  state  of  Mississippi  orotber  state, 
such  legislation  would  be  unconstitution- 
al, or  If  the  state  of  Alabama  should  at- 
tempt to  Impose  similar  or  other  condi- 
tions upon  the  shipment  of  any  articles 
of  interstate  commerce  from  this  state  to 
another  state,  that  wonid  be  an  Interfer- 
ence wltb  the  law  of  f1iteretat«  commerce, 
which  power  alone  Is  vested  In  congress. 
To  constitute  Interstate  commerce,  how- 
ever, as  we  have  said,  there  must  be  an 
article  or  commodity  the  snbject  of  com- 
merce, and  destined  to  pass  from  one  state 
to  another.  These  authorities  do  not  mil- 
itate but  recognise  the  power  of  the  state 
to  confine  the  use  of  the  oyster  to  Its  own 
cltlsens,  and  to  r^nlate  Us  shipment  and 
disposition  within  Ita  borders  for  their 
use.  This  would  be  domestic  commerce 
as  distinguished  from  Interstate  com- 
merce. Neither  do  we  understand  the 
power  of  congress  to  regulate  interstate 
commerce  In  any  way  Interferes  with  or 
restricts  the  right  of  the  state  to  prohibit 
its  own  property,  to  which  It  has  an  excln- 
Bive  title,  from  becoming  an  article  or 
commodity  of  Interstate  commerce.  In 
the  same  line  may  be  cited  the  case  of  Ex- 
press Co.  V.  People,  (III.  Sup.)  24  N.  K. 
Rep.  758.  The  statute  of  Illinois,  for  the 
protection  of  game,  permitted  the  killing 
of  game  birds  for  two  months  in  the  year. 
The  statute  forbade  the  sale  of  the  game 
birds  at  any  other  time,  and  made  It  nnia  w- 
ful,  under  a  penalty. for  any  carrier  or  cor- 
poration knowingly  to  receive  and  trans- 
port or  convey  them  beyond  tbs  state  lor 


eale.  Under  the  act,  at  the  proper  time, 
a  person  was  permitted  to  kill  game  for 
bis  own  use,  but  not  to  go  upon  the  mar- 
ket as  an  article  of  commerce.  The  con- 
stitutionality the  act  was  upheld,  the 
court  declaring^:  "The  otrnership  was  in 
the  people  of  the  state.  This  being  ho,  it 
necessarily  follows  that  the  legislature 
had  the  r^ht  to  permit  persons  to  kill  or 
take  gameuponeuch  termaand  conditions 
as  Its  wisdom  might  dictate,  and  that  the 
person  killing  gamemlgbt  liavesuch  prop- 
erty Interest  In  It,  aitd  such  only,  as  the 
legislature  might  confer.  The  l^lstatare 
never  conferred  an  abaulate  property  in 
quail  upou  the  person  who  might  kill  the 
same.*  It  was  held  that  the  discretion 
of  the  legislature  In  making  rules  and  reg- 
ulations for  the  preservation  and  protec- 
tion of  the  game  birds  was  not  subject  to 
Judicial  control. 

The  property  rights  of  the  oyster  being 
In  the  state  exclusively,  and  theleglslatare 
having  full  authority  to  prohibit  It  from 
becoming  an  article  of  Interstatecommeree. 
and  to  reserve  the  oyster  for  the  sole  use 
of  its  own  citizens,  and  to  regulate  the 
sale  between  Its  own  cltlsens  and  between 
different  parts  of  the  state,  the  question 
arises,  when  does  the  oyster,  under  the 
statute,  became  an  article  of  Interstate 
commerce,  and  whatprorision  of  the  stat- 
ute attempts  to  burden,  restrict,  or  con- 
trol It  after  It  has  this  character?  The 
first  section  explicitly  declares  that  "the 
title  and  property  In  all  oysters  in  the 
waters  of  this  state  •  •  •  shall  be  di- 
vested in  manner  and  form  as  herein  au- 
thorized and  provided."  That  this  la  a 
valid  enactment,  onder  the  principles  of 
law  declared  Jn  many  of  the  foregoing 
decisions,  cannot  be  questioned.  The  sec- 
ond section  gives  a  license  to  resident 
citizens  to  catch  and  take  oysters,  the 
property  of  the  state,  and  further  enacts 
that  "no  person  or  persons  not  a  rraldent 
of  the  state  of  Alabama  Is  or  shall  be  ao- 
tborised  to  take  or  transport,  any  soch 
oysters  from,  in,  or  tbron^  any  of  the 
wa  ters  of  the  state  of  Alabama;  and  It  Is 
nnlawful  for  any  person,  whether  a  citi- 
zen of  the  state  of  Alabama  or  of  any 
otber  state  or  country,  to  ship  beyond  the 
limits  of  this  state  any  oysters  taken  from 
the  waters  of  this  state  while  the  same 
are  In  the  shells,  provided  that  between 
the  middle  of  December  and  the  middle  of 
January  oysters  In  the  shell  may  beahlpped 
In  barrels  by  railroad  to  other  states," 
etc.  Thatthe  state-has therlghtto  license 
its  own  citizens  to  catch  and  take  oysters, 
and  to  deny  to  cittiena  of  another  state 
the  right  to  take  and  transport  them, and 
absolutely  to  problbit  the  shipment  ot 
oysters  beyond  the  limits  ot  the  state,  and 
to  regnlate  the  sale  ot  them  within  its 
own  limits,  not  Imposing  any  conditions 
or  burdens  or  restrictions  upon  the  oyster 
as  a  commodity  after  It  has  entered  an- 
other stpte,  or  after  it  maybe  legally  de- 
livered la  this  state  for  exports  tlon  to  a 
common  carrier  or  ways  by  wtaicta  Inters 
state  commerce  Is  effected,  we  think  Is 
clearly  established  by  the  following  an- 
thoritles:  S6  N.  J.  Law,  snpra;  The  Dan- 
iel Ball,  10  Wall.  567;  Cue  v.  Brrol,  IK  0. 
8.fil7»68ap.Ct.Bep.47S;  Gibbons T.Qffden. 
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•  Wheat.  1;  HcCready  t.  Ttr0nla,  aapra; 
KIdd  T.Feartion.128  U.  S.1.9Sap.rt.  Rep. 
8;  24  N.  E.  Bep.  noprs;  Ballroad  Oo.  v. 
PennHflTaDla.l5Wall,250.  If  cheBtatehaa 
the  power  to  prohibit  the  exportation  of 
Its  oystera  absolutely,  a  fortiori  It  may 
limit  the  ahlpment  of  such  oyoters  to  such 
as  may  have  been  afaelled.  If  the  legislature 
aeea  proper,  as  a  meaoa  to  preheat  the  ex- 
baaetloD  of  Ita  oyBter-beda.  to  grant  to 
the  takers,  who  can  only  be  resident  cltl- 
sens  ol  the  state,  or  their  grantees  within 
the  state,  sncb  a  qaallfled  property  right 
In  the  oyster  as  will  permit  Its  exporta- 
tion only  after  It  la  shelled,  where  is  the 
anthurlty  to  Judicially  control  this  discre- 
tion, or  what  principle  ol  the  interstate 
commerce  law  Is  violated  by  such  an  en- 
actment? The  oyster  Is  the  abHolute 
property  of  the  state.  It  certainly  has 
the  power  to  prevent  Its  t>ecomlng  an  ar- 
ticle of  interstate  commerce.  Until  It  be- 
comes an  article  uf  Interstate  commerce 
congress  has  nn  authority  or  control  In 
the  premises.  The  state,  by  the  statute 
itself,  expressly  retains  the  title  to  the 
oyster,  and  prohibits  Its  shipment  be- 
yond the  state  nntll  ahelled.  Only  after 
it  Is  shelled  does  the  state  relinquish  its 
title,  and  the  grantee,  previously  having 
bat  a  qnallfled  Interest,  becomes  the  ab- 
solute owner,  and  the  oyster  may  then 
become  an  article  of  Interstate  commerce. 
When  shelled,  and  the  state  has  parted 
with  tta  property  rlghta,  the  state  no 
longer  Interferes  with  the  article.  The 
owner  ships  It  wherever  he  pleases  and  by 
whatsoever  transportation  he  prefers. 
The  statute  nowhere  Interferes  with  orob- 
strncts  the  salllne  of  the  vessels.  They 
can  come  and  go  when  and  whithersoever 
thoae  In  control  aee  proper;  bnt  this  did 
not  anthurlie  tbem  to  sabvert  the  soil  of 
Alabama,  and  to  transport  In  September 
oysters  In  the  shells  from  the  reefs  of  Ala- 
bama to  other  states.  The  statute  ex- 
pressly prohibited  it.  The  error  in  the 
argument  of  the  defendants*  connsnl  Is  in 
assuming  that  the  oyster  In  the  shell  was 
an  article  of  commerce,  when  In  fact  the 
taker,  who  oonld  only  be  a  dtlsen  of  the 
state,  as  we  have  seen,  had  but  a  qaallfled 
Interest  in  the  oyster,  which  he  could  dls* 
pose  of  only  In  the  state.  It  would  be  un- 
sound reasoning  to  hold  that  the  state 
could  prohibit  absolutely  the  taking  of  its 
oysters,  or  confine  the  use  of  them  exclu- 
sively to  its  own  citlsens,  and  yet  could 
not  prevent  the  taker  from  shipping  them 
beyond  the  limits  uf  the  state.  If  the 
statute  had  undertaken  to  Invest  the  taker 
or  bis  grantee  with  a  fall  and  absolute 
property  rUbt  and  title  to  the  oyster  in 
the  shell,  so  as  to  invest  him  with  the 
power  to  convert  It  Into  an  article  of  com- 
merce, and  bad  then  undertaken  to  pre- 
vent Its  shipment,  or  burden  Its  shipment 
with  a  tax.  a  different  qnestion  might 
arise.  That  Is  not  the  case  here.  The 
state  carefully  guards  against  this  condi- 
tion, and  It  la  only  after  being  shelled  can 
it  be  said  that  the  oyater  has  become  a u 
article  of  lutenitatecommerce.  These  con- 
clusions are  fully  sustained  by  the  reason- 
ings and  principles  declared  In  the  case  of 
Kldd  r.  Pearson,  supra,  In  which  Ur.  Jus- 
tice XiaVAB  dlseuBseB  at  length  and  with 
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great  clearness  the  doctrine  of  Interstate 
commerce,  and  the  application  of  the  prin- 
ciples stated  in  Gibbons  v.Ogden, 9  Wheat. 
1,  and  Coe  v.  Errol,  sopra.  and  othercaaee 
cited  above. 

The  policy  of  the  legislature  In  making 
provision  to  keep  the  shells  within  the 
state  might  be  based  upon  many  consid- 
erations. However,  this  cour.t  is  not 
called  upon  to  adjudicate  upon  the  policy 
of  the  legislature,  and  we  will  notconslder 
this  view  further  than  to  make  thefollow- 
Ing  citations  from  section  6,  vol.  2,  U.  S. 
Cum.  Fish,  etc..  C64:  "Besides  being  useful 
for  making  roads,  streets,  filling  wharves 
and  lowlands,  and  making  lime,  the  shells 
are  of  great  utility  aa  stools  for  new 
oyster-beds,  as  experiments  t>eKinnlng  fifty 
Tears  ago  have  demonstrated.  *"  *  * 
These  and  other  minor  utllisatlous  are 
disappearing,  however,  along  the  northern 
coast,  through  the  increased  value  of  the 
shells  to  spread  on  the  bottom  for  the 
foondatlou  of  new  colonies,  as  has  been 
explained;  and  before  lung  no  doubt 
nearly  all  the  shells  accumulated  will  be 
saved  by  planters  for  this  purpose  aa  a 
better  economy  than  to  sell  them."  When 
tested  by  the  rule  declared  in  Ballentynev. 
Wlckersham,  75  Ala.  533,  the  statute  Is  not 
obnoxious  to  the  objections  that  It  con- 
tains Bubjfccts  not  clearly  expressed  In  the 
title.  The  rule,  as  there  held,  Is,  that  it  Is 
"sufficient  if  they  [the  snbjects]  are  all  ref- 
erable and  cognate  to  the  subject  ctz- 
pressed"  in  the  title.  Onr  conclusion  is 
that  the  act  Is  not  unconstltntlonal,  nnd 
that  the  court  erred  in  Its  Judgment. 

Keversed  and  remanded. 

  (SS  AU  M) 

E8PALL&  V.  GOTTSCHALK  St  al. 

(Supreme  Court  of  Alabama.  April  5, 1893.) 
FoBomLB  EavBT  AND  DnAiaBB— •  Whbs  Idl»— 
Dbtbssbb. 

1.  FlttlnUit's  Intestate,  for  many  years  prior 
to  and  at  the  time  of  his  deatb,  was  in  aodis- 
pnted  posseastoDof  premtsesanderolaimof  right, 
during  which  time  T.  lived  with  him  oq  said 
premises  at  intestate**  request,  without  any 
claim  of  right  as  agnlnst  intestate.  Ashort  time 
aftar  Intestate's  death,  while  T,  was  in  posses. 
slon,  defendaot,  olalmiog  under  a  tex-tltle,  went 
on  the  premises,  and  arranged  with  T.  to  hold 
the  premises  as  nis  tenant,  and  afterwards  pot  a 
co-tenant  on  the  premises  with  T.,  who  subse- 
QUently  removed  therefrom,  leaving  tbe  co-tenant 
in  pofisession.  Held  that,  plalntlfl  havlngf  bdc. 
ceeded  as  administrator  to  Intestate's  rlf^bt  of 
possession,  which  related  back  to  the  time  of  tes- 
tator's death,  and  T.  being  preolnded  from  at- 
torning to  d^endant,  plaintiff  ooald  maintain  an 
action  for  foroible  and  unlawful  detainer. 

S.  Bnch  action  being  baaed  on  an  anlawful 
oustOTof  prior  actual  possession,  defendant  cannot 
defeat  the  same  hysetting  apfaU  tax-title;  Code, 
188S,  1 8SS9.  wovlding  that  la  such  aotltn  the 
merita  of  tltie  cannot  be  Inquired  Into. 

Appeal  from  drcnlt  conrt.  Mobile  boun- 
ty; w.  E.  Clarke.  Jndgo. 

Action  by  Joseph  Eapalla,  Jr.,  adminis- 
trator, against  William  Guttnchalk  and 
others.  Judgment  lordefendants.  Plain- 
tiff appeals.  BeTerstid. 

R.  Inge  Smtth,  fur  appdlant.  lUebard 
P.  DeaboB,  for  appellees. 

Stone, C. J.  Thfawasanactlonnf forcl> 
ble  and  anlavrnl  detainer,  the  complaint 
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bfflDgr framed  Id  Tarjlnscounta,  to  suit  poa- 
elble  varyingpbaeeBoftbepraof.  Thesob- 
ject  of  the  suit  was  a  lot  of  ground  and  a 
tenement  thereon,  Atter  the  trial  before  a 
Justice  or  the  peace,  an  appeal  was  pros- 
ecuted to  the  circuit  cuart,  and  verdict 
and  judgment  were  there  rendered  lor  tbe 
defendant.  TberedoeBuot  appearto  have 
been  any  contllct  in  the  testimony  proving 
tbe  following  state  of  facts:  Silas  Hol- 
loway,  plaintiff's  Intestate,  died  Febru- 
ary 14, 1889.  At  that  time,  and  for  many 
years  prior  thereto,  be  bad  been  in  tbe  un- 
disputed possession  of  tbe  land  sued  for, 
resided  upon  It,  and  claimed  It  as  hlsowa. 
His  claim  of  title  and  posseBalon  dated 
back  to  February,  1882.  "  For  manyyears 
prior,  and  np  to,  and  at  tbe  time  of,  aald 
Holloway's  death,  one  Turner  and  bis 
wife  lived  wltb  him  in  tbe  house  on  aald 
premlnes  as  his  friends,  and  by  Holloway's 
in vi  ta  tion  and  request,  wlthoat  any 
claim  or  right  of  possession  as  against 
said  Bollowaj."  On  February  16, 1889,— 
two  days  after  Holloway'a  death,— Jo- 
seph Espalla,  Jr..  plaintiff  In  thlesult,  was 
appointed  and  qualified  as  special  admin- 
istrator of  his  estate.  On  March  13, 1889, 
the  said  Espalla  received  a  general  ap- 
pointment as  such  administrator,  and 
qualified  as  such.  On  tbe  day  of  the  spe- 
cial appointment,  or  the  Dtixt  day,  Espalla 
repaired  tu  the  late  residence  of  his  Intes- 
tate, and  took  possession  of  his  personal 
effects.  Turner  and  hie  wife  aiding  him. 
He  also  asserted  possession  of  the  realty, 
"and  left  said  Turner  and  wife  in  posses- 
sion of  the  same  as  plaintiff's  tenants,  on 
tbe  understanding  and  on  their  agreement 
to  hold  ttaeanmeaBhis  tenauta  until  farther 
orders."  There  was  testimony  showing 
that  between  the  time  of  the  issue  of  the 
siieclal  and  general  letters  of  administra- 
tion, and  without  plaintlfl'e  knowledge  or 
consent,  Gottschalk  went  on  tbe  premises, 
and  arranged  with  Turner  and  wife,  by 
written  lease,  that  they  woald  hold  and 
occupy  the  premises  as  bis  tenants.  He 
subaequentty  placed  another  tenant  on  the 
premises  with  Turner  and  wife;  and,  they 
not  agreeing,  Turner  nnd  wife  removed 
from  the  premises,  leaving  their  co-tenant 
In  possession.  Subsequently  Gottschalk 
placed  RoKersln  possenslon  as  bis  tenant. 
He  (Rogers)  was  In  possession  when  this 
solt  was  brongbt,  and  he  Is  made  a  de- 
fendant with  Gottschalk.  There  was  tes- 
timony tending  to  show  that  Gottschalk's 
clalni  of  title  was  as  follows:  The  lands 
bad  been  sold  for  taxes  assessed  against 
Holloway.  Gottschalk  became  the  pur- 
chaser, and  he  bad  received  a  tax-deed. 
There  was  also  testimony  tending  to 
show  that  this  purchase  was  made  at  tbe 
Instance  and  as  the  friend  of  Holloway: 
that  he  (Holloway)  had  all  the  while 
claimed  and  occupied  tbe  land  as  his  own, 
and  bad  regularly  given  in  and  paid  tbe 
tuxes  upon  It  since  tbe  sale.  Tbe  court 
gave  the  Jury  tbe  general  charge  to  find 
for  the  defendants,  if  tbey  believed  tbe  tes- 
timony. Letters  o(  adminlstratlou  con- 
ferring general  anthoritj cannot  be  grant- 
ed "until  the  expiration  of  fifteen  days 
after  the  death  of  tbe  Intestate  Is  known." 
Code  1886.  §  2019,  Special  administration 
may  ba  icranted  at  any  time  after  intes- 


tate's death.  Section  2020.  The  powers 
of  such  special  administrator  are  defined 
in  the  statute,  and  taking  control  of  tbe 
real  estate  la  not  mentiuned  as  one  of 
them.  The  functions  and  powers  of  tbe 
special  adiulnlstrator  cease  when  general 
administration  Is  granted.  Code,  §§  2021- 
2023.  Special  administration  sometimes 
endures  for  a  considerable  time,  and  it 
may  be  that  it  is  tbe  duty  of  such  special 
appointee  to  look  after  the  real  estate, 
and  see  that  It  is  not  snhjeeted  to  spolia- 
tion or  waste.  This,  under  unr  statutory 
system,  which  commits  the  custody  and 
control  ol  the  realty  to  the  personal  rep- 
resentative at  his  option,  and  makea  It 
assets  for  the  payment  of  debts.  For 
reasons  to  be  stated  further  on  we  con- 
sider It  unnecessary  to  decide  this  ques- 
tion. 

The  fact,  if  It  be  such,  that  Gottschalk 
had  acquired  a  title  to  tbe  property  by 
purchase  at  tax-sale,  conld  exert  no  In- 
fluence whatever  In  the  trial  of  this  case. 
"The  estate  or  merits  of  tbe  title  cannot 
be  Inquired  Into."  Code  1886.  5  :}389. 
Prior  lawful  possession,  and  Its  forceful 
disturbance,  or  unlawful  suhHequunt  In- 
terference with  it,  are  the  fundamental 
Issues  of  fact  on  which  the  fate  of  such 
controversy  must  mainly  depend.  Weldeo 
V.  SchloRser.  74  Ala.  856;  S  Brick.  Dig.  p. 
505,  S§  6,  8:  2  Brick.  Dig.  p.  9.  S  85.  Gott- 
schalk and  his  tenant,  Rogers*  must  be 
treated  In  this  case  as  It  tbey,  and  each 
of  them,  were  without  title.  Under  our 
system  a  personal  representative  may  sue 
and  recover  real  estate  on  the  title  of 
hlro  of  whose  estate  be  Is  tbe  legal  repre- 
sentative; and  prior  actual  possession, 
ontU  overcome  by  opposing  proof,  will 
maintain  an  action  to  regain  the  property 
against  any  one  subsequently  E:)und  in 
possession.  S  Brick.  Dig.  p.  S25,  §  47. 
"Thepersonal  representativehas  tbe  right 
and  capacity  to  maintain  all  suita  neces- 
sary to  recover  possession  of  the  land.* 
Id,  p.  465.  S  157.  It  Is  settled  by  declalous 
of  this  conrt  too  numerous  to  be  cited 
that  to  maintain  tbe  statutory  proceeding 
resorted  to  In  this  case  the  plaintiff  most 
have  had  tbe  actual  possession,  and  the 
defeodant  must  have  nnlawfully  ousted 
him,  or  unlawfnlly  held  over  after  the  ex- 
piration of  a  temporary  authority  to  oc- 
cupy. CouBtrnctWe  possession  la  not 
enough.  8  Brick.  Dig.  p.  505.  fiS.  Does 
plaintiff's  testimony  make  a  case  within 
this  rule?  There  is  no  question  that 
when  Holloway,  plalntin'slntestate,  died, 
he  was,  and  for  years  had  been,  in  posses- 
sion of  the  premises  sued  for,  claiming 
title.  Turner  was  tbeiv  by  his  permis- 
sion, a  tenant  by  sntferaiice,  holding  in 
tbe  right  of  and  under  Holloway.  He 
was  precluded,  by  the  very  nature  of  bis 
holding,  from  setting  up  title  adverse  to 
Holloway;  and  If,  while  so  holdlug,  be 
bad  fwqulred  a  periect  title  to  the  prop- 
erty from  an  outsider,  be  would  have  been 
estopped  from  setting  IC  up  until  be  first 
surrendered  back  the  possession  to  Hol- 
loway Houston  T.  Farris,  71  Ala.  670; 
Norwood  V.  Klrby,  70  Ala.  897.  And  he 
could  not,  by  any  act  of  his,  clothe  an- 
other with  rights  he  could  not  himself 
have  asserted.  It,  standing  towards  each 


Digitized  by 


Ala.) 


CLAETTON  «.  SGBUQGS. 


757 


other  as  the  teibtlmony  aliDwa  HoIIoway 
and  Turner  dkl,  HoUoway  tiad  removed 
from  thn  premises,  leaving  Turner  in 
pOBSeHHion,  and  Turner  had  tben  attorned 
to  GottHchalk.  acceptinjif  a  lease  from  hUn, 
Hollo  way  nonld  have  maintained  unlaw- 
7q1  detainer  against  Turner  or  Guttschalk, 
or  against  anyone  else  wbocamein  pursu- 
ant to  and  in  virtue  ol  the  uaid  attempted 
attornmen  t  from  Tamer  to  Gottsctaalk.  It 
Is  Deressarlly  true  that  death  puts  an  end 
to  all  property  ownership  which  bad 
been  In  the  decedent.  A  dead  man  cannot 
own  property.  It  dues  not.  however, 
abrogate  the  title.  That  continues,  and 
paBses  at  once  to  those  on  whom  the  law 
devoWea  It.  It  cannot  be  In  abeyance. 
True.  Id  caeea  of  Intpstacy,  there  is  for  a 
time  no  known  personal  representative  to 
asHert  the  title;  bat  when  one  1b  appoint- 
ed his  claim  and  rlKlit  relate  back  to  the 
moment  of  Intestate's  death.  To  the  ex- 
tent the  luw  gives  him  title,  or  entborfzed 
control  over  decedent's  estate,  personal 
or  real,  to  that  extent  the  law  dates  that 
title  and  control  back  to  the  time  when 
Intestate  breathed  his  laat.  Not  the  au- 
tboiity  to  sue  or  otherwise  ansert  the 
right,  for  that  is  conferred  by  hie  appoint- 
ment. It  is  the  rlfcbt  which  relates  back, 
not  the  remedy  for  Its  enforcement.  And 
that  right  exlHts,  as  tbe  Intestate  left  It 
by  his  death.  R  Brick.  Dig.  p.  46S,  §  130; 
Id.  p.  464,  S  180,  I  Brick.  Dig.  p.  032,  § 
263.  Oar  statutes  confer  on  tbe  personal 
representative  the  authority  to  take  pos- 
sesaion  uf  the  realty,  and  to  sue  and  re- 
cover It  for  the  purposes  of  administra- 
tion; and  when  he  asserts  the  right  It  In- 
tercepts the  descent,  and  dominates  tbe 
right  of  the  heir  at  law  to  eater.  1  Brick. 
Dig.  p.  9S7,  9S  881,  883  ,  8  Brick.  Dig.  p.  465. 
S  IBS.  The  aam  of  oar  declBlona  Is  that 
^tbe  personal  representative  haB  the 
rlgbt  andeapaclt.T  to  maintain  all  salts 
necessary  to  recover  posspssion  from  the 
beirs  or  allenen  of  the  heirs."  8  Brick. 
Dig.  p.  466,  S  157.  The  doctrine  of  revivor 
applies  to  this  form  ot  action.  Kldgeway  v, 
Waogb,  61  Ala.  423.  To  apply  these  prln- 
elplea  to  this  case:  When  Espalla  was 
appointed  administrator,  be  ancceeded  at 
once  to  all  the  rights  and  remedies  of  his 
Intestate,  if  ho  elected  to  assert  them,  and 
that  right  related  back  to  the  moment  of 
Holloway's  death.  If  the  plaintiff,  Es- 
palla,  entered  upon  the  land  and  let  It  to 
Tuner,  he  did  so  as  the  administrator  of 
Holloway,  and  In  virtue  of  the  authority 
bis  appointment  conferred  apon  him.  If 
that  entry  and  letting  were  authnrized  by 
bis  appointment  as  special  administrator, 
then  he  could  have  sued  In  his  Individual 
name,  and  could  have  counted  on  his 
personal  possession.  But  the  law  did  not 
require  him  to  do  so.  He  had  the  equal 
right  to  aae  In  his  representatlvecapaulty, 
for  his  right  was  hut  the  Intestate's  right 
and  posaeHston  to  which  he  had  sncceeded. 
Sims  V.  Bojoton,  33  Ala.  358:  Spear  v. 
Lnmax,  42  Ala.  57R;  Nicrosi  v.  Phlltipt,  91 
Ala.  299.  t<  South.  Rep.  561.  It  is  cleariy 
shown  that  If  before  Holloway's  death  he 
l>ad  been  forcibly  evicted,  or  his  tenant 
had  held  over,  be  could  have  maintained 
forcible  nr  aolawful  detaloer,  and  his  ten- 
ant eoDid  not,  by  his  attornment  to  an- 


other, confer  a  possession  that  could  de- 
feat that  action.  We  bold  that  Eepalla, 
by  bis  appointment  as  admlulatrator,  la 
not  to  be  regarded  as  in  by  constrnctire 
possession.  He  was  thereby  clothed  with 
tbe  possessory  right  and  remedy  of  hla 
Intestate.  Tbe  circuit  court  erred  in  the 
charge  given.  Beversed  and  remanded. 

  (SB  AU.  Mt) 

Clanton  t.  Scrdgqs  0t  al. 

(Supreme  Cowt  of  Alctbama.   April  6, 18S3.) 

Ckbatiow  of  EAaKMBKT  — Statutb  op  Frauds— 
Estoppel — Past  Perfobvancb — ^Pleading. 

t.  Defeodant,  the  owner  of  a  ferry,  and  land 
used  as  a  landing,  agreed  with  plaintiff  orally 
that  if  he  wonld  buy  a  tract  of  land  adloining 
defendant,  and  conduct  a  warehouse  thereon,  and 
store  defendant's  freight  free  of  charge,  he  (de- 
fendant) would  never  suffer  any  one  to  put  up  a 
warehouse  on  his  land.  Plaintiff,  acting  under 
this  ooDtxacb,  bought  the  land,  erected  a  ware- 
house, and  stored  defendant's  freight  free  of 
charge  for  a  number  of  years,  after  wbich  de- 
fendant erected  a  trarehouseon  his  own  land,  and 
rau  the  same  in  oppositlou  to  plaintiff.  Heldt  in 
an  action  for  relief,  that  the  contract,  purport* 
ing  to  create  a  Bervitade  or  easement  on  defend- 
ant's land,  was  Tofd  within  the  statute  of  frauds. 

2.  The  fact  that  plaintiff  performed  tbe  un- 
dertaking on  bis  part  to  store  defendant's  freight 
would  not  estop  defendant  from  availing  himself 
of  tbe  statute,  the  contract  being  menLj  exec- 
utory. 

8.  The  efltet  of  the  statute  on  tbe  validity  of 
such  parol  oontraot  was  properly  raised  by  a  de- 
murrer to  plaiutUt'a  bill. 

Appeal  from  chancery  court,  Clarke 
county;  Tbouas  W.  Colisman,  Chancellor. 

Action  by  Burrell  A.  Clanton  against 
W.  A.  Scruggs  and  others.  Judgment  for 
defendants.    Plaintiff  appeals.  Affirmed. 

Wm.  S,  AndenoD,  tor  appellant.  Win. 
D.  Dunn  and  PlJImnSt  l^rrej  A  Banaw, 
tor  appellees. 

Walkbb.  J.  in  18H1,  a  Mrs.  Foster 
owned  a  tract  of  land  In  Clarke  county, 
which  Included  what  Is  known  aa  the  "Oof- 
feevllle  Warehouse  and  Landing  Property 
on  the  Tomblgbee  River."  William  L. 
Scraggs,  one  of  tbe  defendants  to  the  bill 
In  this  case,  and  an  appellee  here,  owned 
a  strip  of  land  on  tbe  river  adjoining  and 
Immediately  below  Mrs.  Foster's  tract, 
and  on  which  was  a  public  ferry,  owned 
and  coodncted  by  him.  Burrell  A.  Clan- 
ton, the  complainant  In  tbe  bill  and  the 
appellant  here,  propofled  to  ScrugRS  to 
}oIn  bim  in  tbe  purchase  of  Mrs.  Foster's 
land,  and  In  carrying  nn  the  warehouse 
bnsluess  thereon.  Scraggs  declined  this 
proposition,  bat.  as  alleged  in  rhe  bill  as 
amended,  "said  Scruggs  said  further,  how- 
ever, that  he  hoped  orator  would  pur- 
cbaltn  the  Cofleevllle  warehouse,  and  carry 
on  tbe  business.  Said  William  L.  Scruggs 
stated  farther  to  orator,  as  an  induce- 
ment to  bla  purchasing  aald  Cofreevjile 
warehouse  and  landing,  that,  if  orator 
would  purchase  aald  warehouse  and  land- 
ing, and  would  store  alt  of  bis  (Scruggs') 
freight  free  of  charge,  and  be  responsible 
for  it  Just  as  If  he  was  paid  storage,  that 
he  would  promise  orator  that  he  never 
would  put  up  a  warehouse  on  bis  little 
atrip  of  land  Immefllacely  helow  Coffee- 
vlUe  landing  himself,  and  be  would  never 
suffer  any  one  else  to  put  up  a  wareboase 
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on  satd  land.  Orator  then  told  Raid  de- 
fendant SenggB  that  thin  arrangement 
waa  entirely  satisfactory  to  lilm,  that  he 
accepted  It,  and  that  he  wnnld  carry  It 
out. "  It  Is  shown  by  the  bill  as  amended 
that  the  complainant,  acting  under  this 
contract  and  aiEreement  with  ScruRgs, 
very  shortly  thereafter  purchased  Mrs. 
Foster's  tract  of  land,  erected  anew  ware- 
house and  other  Improvempnts  thereon, 
and  from  February,  1882,  carried  on  there 
the  warehouse  basineaa,  and  received  and 
stored  freight  for  Scruggs  free  of  charge, 
at)  provided  by  the  agreement  with  blm; 
that  the  agreemont  with  Scruggs  waa  a 
great  part  of  the  Inducement  to  the  com- 
plainant for  the  undertaking.  It  Is  fur- 
ther shown  by  the  amended  bill  that  In 
1887  Scruggs  permitted  his  eon  and  son-in- 
law,  who  are  parties  defendant,  and  were 
fnlly  aware  of  the  agreement  above  men- 
tioned, to  erect  a  warehouse  on  his  land 
referred  to  In  the  agreement,  and  they  are 
vondncting  a  warehooae  biialneas  therein 
In  opposition  to  the  bualneaa  of  the  coin- 

{ilalnant.  The  purpose  of  the  bill  Is  to 
lave  the  defendants  restrained  from  eon- 
ducting  the  warehouse  haslness  on  the 
land  of  Scruggs  above  mentioned.  It  la 
charged  that  the  conduct  of  that  busi- 
ness cauaes  Irreparable  Injury  to  the  busl- 
nena  of  the  eomplalnanc.  The  demurrers 
to  the  bill  as  amended  were  sustained, 
and,  the  complainant  declining  to  amend 
his  bill  further,  It  waa  dlanilsaed. 

It  clearly api>ears  from  the  averments  of 
the  bill  as  amended  that  the  alleged  agree- 
ment between  the  complainant  and  W.  Jj. 
Scruggs  waa  oral,  and  was  not  evidenced 
by  any  writing.  That  being  the  eaae,  the 
question  of  the  elfect  o{  the  statnte  of 
frauds  upon  the  validity  of  the  contract 
Is  properly  raised  by  a  demurrer.  A  priv- 
ilege which  the  proprietor  of  one  tene- 
ment has.  In  respect  to  a  neighboring  ten- 
ement, to  require  the  owner  of  the  latter 
or  servient  tenement  to  suffer  to  be  done 
or  to  abstain  from  doing  aomething  on 
his  own  lands  for  the  beneQt  oradran- 
tage  of  the  owner  or  proprietor  iif  the 
former  or  dominant  tenement,  la  an  ease- 
ment or  servitude.  A  common  form  of 
such  an  easement  or  servitude  is  the  pro- 
hibition of  the  proprietor  of  the  servient 
estate  from  erecting  or  permitting  the 
erection  ol  o  certain  character  of  struct- 
ure thereon,  or  from  carrying  on.  or  per- 
mitting to  be  carried  on,  a  particular  kind 
of  bOMinMB  or  occupation  tliereou.  Mc- 
Mahon  v.  WlIllamB,  79  Ala.  28K.  The  right 
of  the  dominant  owner.  In  such  case,  la 
an  Interest  in  the  servient  estate;  and  a 
(contract  (or  the  sale  of  aiich  an  Interest 
is  a  contract  for  the  sale  of  an  interest  In 
lands,  tenements,  or  hereditaments,  with- 
in the  meaning  of  the  proTlsion  of  the 
statute  of  frauds  on  this  sobjeet.  Code, 
§  nS'2;  Riddle  v.  Brown,  20  Ala.  412;  6 
Amer.  &  Eng.  Enc.  Law,  148.  There  Is  no 
pretense  In  this  case  that  Clanton  was  In 
any  way  pat  in  posaeaslon  of  the  land  of 
Hernggs  In  which  be  dalma  an  interest  as 
the  beneHciary  of  an  easement.  There 
having  been  no  writing  at  all  In  reference 
to  the  matter,  and  the  purchaser  not  hav- 
ing been  put  In  possession  by  the  seller, 
the  alleged  agreement  was  void  noder  the 


statnte  of  frauds.  The  facts  that  tho 
complainant  has  performed  and  eontinaea 
t4>  periorm  tlie  undertaklug  on  his  part  to 
store  ticruggs'  freight  free  of  charge,  and 
to  be  responsible  for  ft  just  as  if  be  were 
paid  storage,  and  that  Scruggs  has  ac- 
cepted the  benefit  of  this  stipularlon  In  his 
favor,  cannot  have  effect  to  take  the  al- 
leged agreement  ont  of  the  Indaenre  of  the 
statute  of  frauds,  or  to  estop  Scraps 
from  availing  blmsell  of  the  protection  of 
that  statnte.  An  eaaential  element  of  an 
estoppel  /n  pais  Is  a  false  representation, 
or  a  concealment  of  material  facts,  upon 
which  another  has  been  Induced  to  act  to 
his  prejudice.  The  representation  or  con- 
cealment must,  in  all  ordlnarycases,  hare 
reference  to  pastor  nresent  facts.  A  mere 
promise  of  something  to  be  done  In  the 
future  Is  not  such  a  representation  or  con- 
cealment. One's  failure  to  perform  a 
promise  Is  a  very  dilTerent  thing  from  bla 
denial  of  a  state  of  facts  which  he  bad 
previoasly  held  out  as  in  existence.  The 
rule  which  precludes  a  person  from  claim- 
ing thut  the  facts  of  a  matter  are  different 
from  what  he  repredeii ted  them  to  be  to 
another,  who  has  acted  on  the  faith  of  his 
former  statements.  Is  not  to  he  applied  to 
prevent  a  party  from  setting  upthein- 
Talldlty  of  a  mereexecutory  contract.  One 
party  to  an  Invalid  executory  agreement 
is  not  entitled  to  hold  the  other  party  to 
the  agreement  }ost  as  If  it  bad  beim 
originally  valid,  because  the  latter  has  re- 
ceived the  benefit  of  a  part  periormance 
by  the  former.  The  fact  that  one  of  the 
parties  to  such  an  agreement  has  acted 
on  the  faith  of  its  validity  does  not  raise 
up  an  (i8topi>el  against  the  other  party 
to  deny  that  It  Is  binding  on  him.  A  mere 
breach  of  promise  cannot  constltote  an 
estoppel  in  pa  fa.  Weaver  v.  Bell,  87  Ala. 
885,6  South.  Hep.  2&R;  Starry  t.  Kurab, 
A5  Iowa,  267,  21  N.  W.  Rep.  000;  Jackson 
T  Allen,  120  Mass.  64;  Langan  v.  San  key, 
56  Iowa,  52,  7  N.  W.  Rep.  893.  If  the 
promise  is  made  fraudulently,  and  Is  not 
meant  to  be  kept.  It  Is  not  denied  that 
this  circumstance  might  Introduce  an  ele- 
ment of  estoppel  Into  the  transaction. 
Blgelow,  Estop.  (5th  Ed.)  576.  This 
question,  however,  is  not  decided,  as  there 
is  no  such  feature  In  the  present  case. 
There  Is  no  allegation  of  fraud  on  the  part 
of  Scroggs,  or  that  at  the  time  of  bis  al- 
leged promise  he  did  not  Intend  to  per- 
form it.  The  case  made  by  the  bill  Is  sim- 
ply that  of  an  executory  contract,  which 
cannot  be  enforced,  because  It  Is  void  un- 
der the  statute  of  frauds.  In  Weaver  v. 
Bell,  supra,  it  was  said:  ''A  representa- 
tion, relating  to  future  action  or  conduct, 
operates  as  an  estoppel  only  when  it  has 
reference  tu  the  future  rellnqulsbment  or 
snbordination  of  an  existing  right,  whleb 
is  made  to  Induce,  and  by  which  the  par- 
ty to  whom  it  was  addrMised  was  In- 
duced, to  act. "  The  representation  there 
referred  to  does  not  Include  a  mere  prom- 
ise to  do  or  to  refrain  from  doing  some- 
thing In  the  future.  It  could  not  have 
been  intended  to  assert  that  an  invalid 
executory  agreement  may  be  made  bind- 
ing by  means  of  an  eatoppel  resulting  from 
the  fact  that  one  of  the  parties  has  acted 
on  the  faith  of  lU  rolldlty.  It  la  tnw 


Digitized  by 


I*-) 


BIST  r.  HABTKEB. 


759 


tbat  a  dteaTowal  ot  a  pmeat  rlglit, 
wblcb  rolKlft  otherwise  be  aiRerted  In  tbn 

fature,  may  be  treated  ae  the  repreeenta- 
tion  uf  an  eilatlng  state  nt  fact.  But 
an  executory  agreement  which  in  void  un- 
der the  statute  of  frauds  cannot  he  made 
etfectunl  by  estoppel  merely  because  It  has 
been  acted  on  by  the  promleee,  and  has 
not  been  performed  by  tbe  promisor, 
Brlfcbtman  v.  Htcke,  108  Mass.  24B.  Such 
a  rule  of  estoppel  would  take  tbe  sting  out 
uf  the  statute  of  frauds,  and  defeat  Its 
maultest  purpose.  The  amended  bill  in 
this  case  shows  tbat  the  alleged  right  np< 
on  which  the  complainant  relies  as  -tbe 
basia  ot  bia  claim  to  relief  depends  upon 
an  executory  agreement  which  was  with- 
in tbe  statute  of  frands,  and  that  tbe  pro- 
▼Islons  of  cbat  statute  were  not  con- 
formed to  in  tbe  mailing  of  theagreement. 
Tbe  grounds  ot  demurrer  flugKeating  tbe 
Invalidity  of  the  agreement  because  uf 
such  non-couTormity  were  properly  bob- 
tained.  Affirmed. 


iio) 


Bnr  V.  Haktnbr.  (No.  11,002.) 


(auprrme  Court  of  Louisiana.  Haroh  7, 1893. 
44  La.  Ann.) 

TcTOft  AND  Wakd— AccousTma— RasonaioN  or 

COKTBAOV  — TaiTDBB  AS  COMJUTIOX  FbBOIDXXT 
— EQUITT— BBCOIITB:^0!r. 

1.  Tender,  as  a  cundltlou  precedent  to  the  In- 
stitution of  a  snit  to  annul  «  settlement  or  con- 
trsot,  under  wblch  money  passed  from  the  d»- 
feodaut  to  tbe  plalutlil^  may  be  executed  where 
oontraotnal  relatioiis  could  legally  exist  betwem 
them;  but  it  cannot  be  required  from  a  minor 
by  a  tutor,  sued  for  an  account,  between  whom 
no  BQuh  relations  existed. 

2.  It  is  only  after  an  account  baa  been  ren- 
dered and  adjusted,  accompanied  by  roachers, 
by  tbe  tutor  to  tbe  minors,  as  required  arti- 
cle 361  of  the  Code,  that  the  fldaciary  reliatlona 
between  tbem  reallv  cease. 

8.  In  an  action  by  a  minor,  who  has  become 
of  age,  brought  witbtn  four  years  after  his  ma- 
jority, lor  an  account  from  falB  tutor,  In  which 
a  praviotts  fettlement  or  cmtraot  between  them 
is  attacked,  aa  made  In  riolatlon  of  law,  and  un- 
der charges  of  disguise  and  concealment  by  the 
tutor,  and  averment  of  the  minor's  tgnoraoce  of 
the  true  condition  of  things  at  the  time,  the  plea 
of  tendw  by  the  tutor  trom  the  minor  of  the 
money  received  by  the  latter  under  the  settle- 
ment is  inadmissible  as  a  condition  precedent 
to  suit. 

4.  All  tbat  equity  requires  In  auoli  a  case  is 
that  the  tutor  be  permitted  to  olalm  the  amoont 

in  reconvention. 
(SvUobitf  by  ti\e  Court.) 

Appeal  from  district  coort,  parish  ot 
East  Feliciana:  F.  O.  Bramb,  Judge. 

Suit  by  August  Rist  agatuBt  W.  H. 
Hartner,  tutor,  for  an  account  of  tutor- 
ship. From  a  Judgment  for  defendant, 
plaintiff  appeals.  BeverHed. 

W.  F.  Kernaa,  for  appellant.  Wedge, 
KUbourae  A  Stoae,  tor  appellee. 

Berhuokz.  C.  J.  The  ptalntflt  brought 
this  suit,  wltbln  four  years  after  reaching 
hie  majority,  against  the  defendant,  for 
an  account  ot  tutorship.  The  defense  Is 
tbat  a  settlement  bas  been  effected,  under 
which  a  sum  of  money  was  paid  to  the 

Elalntltt.  who  baa  reet^pted  therefor,  and 
hat,  before  tbe  defendant  can  be  called  ap- 
on  torau  aceonnt,  tbe  plalntiir  mast  pay 
oTflr  to  blm  tbe  amonnt  whieb  tboa 


passed.  The  plalnttff  thmnpon  filed  a 
snpplemental  petition.  In  which  he  at- 
tacked tbe  alleged  settlement,  and  sought 
Its  nullity.  Judgment  having  been  ren- 
dered, sustaining  in  part  the  defense  ot 
want  of  tender  to  tbe  dlBSatlsfactlon  ot 
both  litigants,  tbe  plaintiff  appeals,  the 
defendant  asking  bere  an  increase  ot  tbe 
amoont  required  to  be  tendered.  It  will 
not  do  to  say  that  the  plalntltf  cannot  In 
the  same  breath  seek  the  nullity  ot  theaet- 
ttement  and  claim  to  be  entitled  to  retain 
the  amount  received  under  It  until  a  6nui 
adjustment  ol  the  dlflerences  between  him 
and  tbe  defendant,  and  that  the  settle- 
ment is  bis  title  to  tbe  money,  and.  U  that 
title  la  bad,  lie  bus 'no  right  under  It  to  the 
money,  although  he  may  be  entitled  to 
recover  a  larger  amount  Id  tbe  end  from 
the  defendant.  Defenses  ot  tbia  descrip- 
tion can  be  set  up  and  urged  by  a  party 
against  another  when  contractnal  rela- 
tions could  have  exlated,  and  did  exist.  In 
reference  to  the  transaction  involved  ;  but 
they  are  not  admissible  on  the  part  of  one 
who  occupied  dduciary  relations  with  tbe 
claimant,  and  who  could  have  no  con- 
tractual relations  with  bim  before  tbe  oc- 
currence of  a  certain  determinate  event. 
Bev.  Civil  Code.  art.  1790.  This  Is  an 
action  by  a  minor,  who  has  become  of 
age,  against  one  who  admittedly  was  hie 
tutor,  and  who  occupied,  therefore,  a 
fiduciary  position  as  to  bIm.  Tbe  law  ex- 
pressly declares  that  every  agreement 
which  may  take  place  between  the  tutor 
and  sucb  minor  shall  be  null  and  void,  un- 
less the  same  was  entered  Into  after  thu 
rendition  of  a  full  account  and  delivery  uf 
tbe  vouchers,  the  whole  being  made  to  ap- 
pear by  the  receipt  ot  the  person  to  whom 
the  account  was  rendered,  10  days  pre- 
vious to  tbe  agreement.  Bev.  ClWl  Code, 
art.  301.  The  Jurisprudence  Is  In  accord 
with  this  wise  provision.  Harty  v.  Har- 
ty,  2  La.  523;  White  v.  Gleason,  15  La. 
Ann.  479;  Vanwickle  v  Matta.16  La.  Ann. 
326;  Succession  of  Crolcet.lU  La.  Ann.  401; 
Chapman  v.  Chapman,  18  La.  Ann.  224; 
Harris  r.  Kelgler.  26  La.  Ann.  471;  Nellson 
V.  Nellson,  Id.  529.  It  Is  therefore  clear 
tbat  such  anaccountlsa  condition  preced- 
ent for  the  validity  of  any  agreement  be- 
tween them.  In  whatever  form  It  may 
have  been  entered  Into,  whether  by  settle- 
ment or  otherwise.  This  Is  a  matter  of 
proof  which  Is  decisive  of  tbe  validity  ot 
theagreement.  It  Is  not  ontll  after  sucb 
an  account  bas  been  rendered  and  adjust- 
ed thot  the  fiduciary  relations  between 
tutor  and  pnpll  really  cease.  There  Is  no 
evidence  here  tbat  such  an  account  was 
rendered  previous  to  the  allegefl  settle- 
ment, which  Is  treated  on  Its  face  asa  "coo- 
tract.**  In  eases  presented  for  Judicial 
determination.  In  which  minora  have  sued 
tutors  for  an  account,  attacked  purchases 
ot  tbelr  property  by  administrators,  and 
settlements  made  in  error,  and  while  tbey 
(the  minors)  were  In  Igoorauce  ot  tht4r 
rights  under  undisclosed  or  concealed 
tacts,  and  In  which  the  plea  of  tender  bad 
been  set  up  as  a  condition  preeedent.lt 
bas  been  held  that  It  was  not  tu  be  de- 
manded. Tutorship  of  Haekctt  4  Rob. 
(La.)290;  Wood  r.  NIcboIls,  8S  La.  Ana. 
744;  Heirs  of  Bornay  t.  Lndflllnff,41  La. 
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Ann.  632,  6  Snatli.  Itep.  218.  All  that 
equity  requires  In  surh  cases  is  to  permit 
the  defeorluDt  tu  claim  the  amount  in 
ceconveiition.  Under  the  uireuniBtances 
ol  this  casCf  the  plalntin  should  not  have 
been  held  tu  a  tender  as  a  condition  pre- 
cedent to  action.  It  iB  therefore  ordered 
and  decreed  that  the  Judgment  of  the  low- 
er coart  be  reversed  and  avoided,  and  that 
the  plea  of  tender  be  OTerruled.  It  is  be- 
sides ordered  that  the  case  be  remanded 
tor  further  proceedings  according  to  law; 
the  defendant  and  appellee  to  pay  the 
costs  of  appeal,  as  well  as  those  of  the 
lower  court,  faicnrred  Bobaeqiiaat  to  tlw 
Bling  of  the  BUi^lemental  petltioii. 

(44  La.  Ann.  t7S)   

Biar  T.  Babinkb  et  al.   (No.  11,001.) 

{Supnme  Owtri  ol  LouUiana.   March  7,  1882. 
44  La.  Ann.) 

PDSCHA8B  BT  TDTOB  09  WABD'b  PSOPEBTT— AC- 
TION BT  WABn— PLEAMNG—RATmOATIOH. 

1.  The  plea  of  prematurity  cannot  bo  buc- 
ceBsfully  Bet  up  by  a  tutor  wbo  has  acquired 
real  estate  in  bla  official  name,  with  doe  aathor- 
ity  for  account  of  his  wards,  when  sued  by  cme 
of  them  to  be  recognised  as  owner  of  an  ni^- 
Titled  part  of  the  same. 

2.  The  sale  made  by  him,  at  private  sale,  un- 
der adrice  of  a  family  meeting,  to  a  third  partjr, 
who  fails  to  pay  the  price,  wUdi  was  on  credit, 
and  who  transferred  the  property  to  him  in  his 
individual  name,  and  not  as  tutor,  cannot  be 
said  to  have  been  ratified  from  the  fact  that,  on- 
der  a  settlement  alleged  to  have  talcen  place  be- 
tween him  and  the  minor,  a  sum  of  money  has 
passed  to  the  latter,  unless  It  is  shown  tliat  this 
was  preceded  by  an  account  and  delivery  of 
vouchers,  as  required  by  article  ^1  of  the  Re- 
vised Civil  Code,  and  that  the  ihlnor  knewof  the 
infecting  radical  vices  which  cootaminated  the 
act,  and  yet  voluntarily  cured  the  nnllitteB. 

8.  The  plea  of  tender  oC  such  sum  as  a  condi- 
tion precedent  to  a  suit  against  ttw  purchaser 
and  the  tutor  for  the  nullity  of  the  sale  and  re- 
vendluation  of  the  property  la  not  well  founded. 
(SvUohua  by  the  Court.) 

Appeal  from  district  court,  parish  of 
East  Feliciana:  F.  D.  Bbahb,  Judge. 

Action  by  August  Riat  against  W.  H. 
Bartner  and  others  for  a  share  of  certain 
real  estate,  including  the  rents  and 
profits.  From  a  Judgment  tor  defendants, 
plaintiff  appeals.  Beveraed,  and  new 
Judgment  ordered. 

W,  P.  Kernuv,  lor  appellant.  Wedge, 
Kllbouroe  &  Stone,  for  appellees, 

Bbrhudez,  C.  J.  This  Is  a  petitory  ac- 
tion for  a  share  of  certain  real  estate. 
Including  a  demand  for  rents  andrevennes. 
It  ia  brougbt  by  a  minor,  who  has  be- 
come of  ngp,  In  his  own  name,  as  beir  of 
hie  mother,  and  also  an  heir  of  a  sister. 
It  is  directed  against  a  tutor,  Hartner 
who,  under  the  advice  of  a  family  meet 
Ing,  had  bought  it  for  account  of  the 
minora,  whose  tutor  he  was,  and  one  of 
whom  was  the  plaintiff.  Hartner  subse- 
quently sold  it  to  a  third  party— Schutz- 
man— at  private  sale,  and  acquired  It 
back  from  that  party  In  his  Individual 
name.  It  Is  also  directed  against  that 
party  for  rents  and  revenues.  The  prayer 
Is  for  the  nullity  of  both  sales,  and  for  the 
rents  and  revenues.  The  defendant  Hart- 
ner pleaded  a  settlement  by  him  with  the 
plaiotlir,  wblcb  cannot  be  assailed  collat- 


erally, by  which  the  plalntifT  ratlfted  the 
sale  attacked;  a  waut  of  tender  of  the 
amount  received  by  plalntm — fSS8.73— un- 
der that  settlement;  and  prematurity  of 
the  action,  which  cannot  be  brouicnt  before 
a  liquidation  of  thesuceeeBloaof  plaintiff'^ 
mother,  which  Is  still  nnder  ailrolnfetra- 
tlon.  Thu  other  defendant.  Sehutamao. 
besides  urges  a  demand  for  the  value  of 
repairs  and  Improvements  raadelngtiod 
faith  by  him  on  the  property,  and  that 
plalDtin  cannot  maintain  thia  action 
without  flrst  tendering  the  amounts  ex- 
pended. Tbere  wae  Judgment  holding 
that  plaintiff  should  have  made  a  tender 
of  $300.25  only,  and  for  not  having  done 
so,  dismissing  his  suit.  From  the  Judg- 
ment, the  plaintm  appeals,  and  a  prayer 
is  made  that  the  amount  to  be  required  as 
a  tender  he  raised  to  that  demanded  be- 
low,—9888.73. 

The  record  abowa  that  the  defendant, 
In  IS?.*),  on  the  ndvlce  of  a  family  meeting, 
purchased  for  acconnt  of  the  three  minors 
of  Mrs.  RiHt,  whose  tutor  he  was,  a  plan- 
tation and  a  home  residence,  and  that  he 
did  BO,  taking  the  title  In  his  capacity  ot 
tutor;  that  In  1879,  on  a  similar  advice, 
he  sold  it  at  private  sale  to  one  8chi  iz- 
man,  who, failing  to  pay  fur  it,  transfe  -.-ed 
it  to  Hartner  in  his  Individual  name,  and 
that  it  thus  stands  yet.  It  appears  that 
a  settlement  was  made  between  the  plain- 
tiff and  the  defendant  after  his  majority, 
and  It  Is  claimed  that  It  proves  thac 
plaintiff  knowingly  ratlfled  the  sale  to 
Sc'hutzman,  taking  In  place  of  the  planta- 
tion and  the  residence  the  sum  of  $s()!i.£|, 
nnd  a  Judgment  for  919.60.  both  amount- 
ing to  the  estimated  value  of  hia  tutorext 
therein.  The  defenses  of  prematurity, 
tender,  and  ratlQcation  will  be  considered 
in  their  regular  orf  pr. 

That  of  prema  urlty  cannot  hold.  It 
does  not  lie  in  -  ho  month  of  the  tutor, 
when  sued  by  the  minor,  o '  age.  to  recover 
from  him  property  acquired  by  him  as 
tutor,  for  account  of  the  minor  from  the 
succession  of  the  latter's  mothw,  to  say 
that  her  succession  has  not  been  fully  ad- 
ministered :  that  it  ow^es  debts,  and  la 
insolvent  The  purchase  placed  the  real 
estate  in  the  name  of  the  minora,  In  whom 
the  title  vested,  and  has  ctmtinned  until 
legally  alienated  in  their  name  or  by  tbem- 
selves.  It  Is  clear  that  (me  In  whose  offi- 
cial name  as  tutor  property  stands  as 
belonging  to  his  wards  is  estopped  from 
denying  their  right  to  It,  and  cannot  urge 
the  plea  of  prematurity  set  up.  Uefrs  ot 
Burney  v.  Ludellng.  41  La.  Ann.  «32.  8 
South.  Rep.  248.  The  final  liquidation  of 
the  succession  of  Mrs.  Kist  Is  not  a  i^ondi- 
tlon  precedent  for  the  validity  of  tlie  sale 
of  her  property  at  succession  sale,  which 
rests  on  adjudication  to  the  pnrchaser. 
even  though  the  price  be  not  paid,  and 
the  sale  is  to  an  heir.  In  that  case  che 
remedy  should  be  either  a  nullity  ot  the 
sale  or  the  payment  of  the  price,  it  doe.  lo 
speciSc  performance. 

The  plua  ot  tender  Is  not  maintainable. 
The  sale  by  Hartner  to  Scbuttnan. 
although  made  with  the  advice  ot  a  ft  nily 
meeting,  was  made  by  private  contract : 
not  after  adjudication,  preceded  by  ad- 
vertlsemrat.    The  sale  was  a  nullity,  and 
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did  not  dlTest  the  minora  of  their  title  to 
the  property,  which  could  not  be  trans- 
ferred  unless  after  compliance  with  It^al 
exigencies.  The  price  of  adjudication  to 
Hartner.  as  tutor,  was  not  paid.  It  re- 
mained dne,  s^jbject  to  a  final  settlement 
with  the  mother's  suctession.  Heirs  can 
purchase  thatway.In  successions  In  which 
they  Inherit.  The  sale  from  Hartner, 
tutor,  to  Schutzman  was  made  entirely 
on  credit.  No  money  passed  from  the 
parcbaser  to  the  vendor,  and  the  minors 
cannot  be  said  to  have  received  any  con- 
sideration, even  Indirectly.  The  sale  or 
the  trsnefer  by  Schutzman  to  Hartner  Is 
In  the  latter'B  name  Individually,  and  par- 
ports  tobavebeen  made  tor  cash,  acknowl- 
edged, paid,  and  received;  but  this  pay- 
ment must  not  be  considered  aa  a  reality 
In  their  brief,  counsel  for  appellees  say 
that  Schutsman,  falling  to  pay  for  the 
property,  transferred  It  back  to  Hartner 
Individually.  Snrely,  as  Hartner,  tutor, 
received  nothing  from  Schutzman,  It  can- 
not be  conceived  how  the  minora  can  be 
asked  to  make  any  tender  If  the  plea  refers 
to  the  price  of  that  sale,  which  It  possibly 
does  not.  It  certainly  ffivt  relates  to  the 
amount  received  by  plaintiff  under  tbo 
alleged  agreement  averred  by  Hartner; 
and,  secoDtf,  to  the  value  of  the  Improve- 
ments and  repairs  claimed  by  Schutzman. 
In  the  Just  decided  case  of  the  same  plain- 
tiff against  the  same  defendant  (No. 
11,002. 10  South.  Bep.769)loratt  acconnt  of 
tutorship,  a  plen  of  tender  (or  the  9300.25, 
said  to  have  been  received  under  the  set- 
tlement, It  has  been  held  that  tender  could 
not  be  required.  For  the  reason  there 
given  the  same  ruling  mast  be  made  here, 
as  that  sum  forms  part  of  the  9888.73 
which.  It  Is  Insisted,  sfaoDld  have  been 
offered  before  suit. 

In  relation  to  the  plea  of  want  of  tender 
for  the  difference,  which  the  lower  court 
declined  to  require,  hot  which  is  asked  by 
answer  to  the  appeal,  and  likewise  tonch- 
Ing  defense  of  ratification,  It  suffices  to 
say  that.  If  the  amonnt  was  received  as 
alleged,  it  cannot  be  considered  prima 
facie  as  paid  In  settlement  of  the  sales  by 
Hartner  to  Schutzman  and  by  the  latter 
to  the  former.fortbeobvloDB  reasons  that 
it  could  have  been  only  an  agreement  or 
contract  between  the  tutor  and  the  minor, 
not  preceded  by  the  acconnt  required  by 
article  861,  Rev.  Civil  Code,  and  therefore 
a  nullity ;  and  that  the  very  sale  claimed 
to  have  been  ratified  was  subsequently  set 
at  nanght  by  Sctaatsman,  and  bis  osten- 
sible title  annulled.  The  evidence  does  not 
show  that  if  the  amount  was  paid  by 
Hartner  to  plaintiff  in  settlement  ol  his 
rights  In  and  to  the  property ,  or  as  a  pur- 
chase price  of  the  same.  It  was  understood 
in  that  light  by  the  plaintiff,  who' may 
have  treated  it  as  an  adjustment  and  liq- 
uidation of  other  boMness  acconnts.  The 
testimony  explanatory  of  the  receipt  pre- 
ponderates the  other  way,  and  estubllshea 
the  reverse  of  the  pretensions.  The  ratifi- 
cation of  a  transaction  which  Is  a  nullity 
is  a  recognitlve  and  ctmfirmatlve  act,  and 
cannot  be  successfully  pressed,  unless  It  Is 
shown  to  have  taken  place  with  a  full 
knowledge  of  the  clrcnmstances  of  a  form- 
al InteutloD  to  care  the  radical  Tiee  con- 


taminatlng  If,  and  with  which  It  Is  In- 
fected, by  an  unreserved  sanction  and  ap- 
proval. 

The  plaintiff  does  not  urge,  on  appeaU 
errorin  the  dismissal  of  hie  claim  for  rents 
and  revenues  agnlnet  Schutzman,  and  the 
latter  does  not  Insist  on  bis  for  improve- 
ment and  repairs.  Both  maybeeonsld- 
ertfd  as  abandoned,  but  without  prejudice 
to  their  rights.  If  any,  to  demand  the  same 
in  another  proceeding.  It  Is  therefore 
ordered  and  decreed  that  the  Judgment 
appealed  from  be  reversed  and  annulled, 
and  It  Is  now  ordered  and  adjudged  that 
the  plaintiff  be  recognized  as  owner  of  the 
undivided  flvtvtwelfths  of  the  property 
descrlbtid  In  the  petition,  without  preju- 
dice to  the  rights  of  either  and  all  of  the 
parties  to  set  up  and  urge  any  claim  not 
herein  passed  upon,  touching  which  the 
same  are  reversed;  tbe  costs  of  the  lower 
court  and  those  on  appeal  to  be  paid, 
share  and  abare  alike, by  the  defendants. 

(ti         Ann.  317) 
State  t.  Quillory.   (No.  10,953.) 

(Supreme  Court  of  Louisiancu   Feb.  &  ISIS. 
44  Lo.  Ann.) 

GBUID  JUBORS — COMPKTBNCT— NaTDBAUZITIOH — 

Fboov. 

1.  The  compstency  of  ar&Dd  Jurors  Is  pre- 
aiuned,  and  those  who  attack  It  must  show  good 
oaase  of  disquallfloatlon.  A  mau  who  came  to 
this  ooontry  with  his  father  wbeo  a  child ;  wbose 
father,  now  dead,  told  him  lie  was  naturalized, 
aad  voted  as  a  oitizeo ;  who  has  himsalf  exer- 
cised the  rights  of  a  citizen  in  tbe  parish  with- 
out question  for  30  yean,*— is  noG  to  be  declared 
disqualified  because  lie  oaonot  produce  his  fa- 
ther's naturalization  papers,  and,  owing  to  his 
father's  residence  in  sevexal  Mates,  does  not  know 
where  to  find  the  Judicial  record  thereof. 

3.  Ol^ections  to  fallnre  of  Judge  to  open  a 
note  of  evidence  on  basis  for  inlxuductlon  of  a 
confession  is  disposed  ot  by  State  v.  McCarthy, 
(La.)  10  Bouth.  Rep.  673,  tbis  day  rendered, 

8.  The  other  bills  are  without  merit. 
(SyUalntB  by  Oie  CmarL) 

Appeal  from  district  court,  parish  of  St. 
Landry  ;  E.  T.  Lewis,  Judge. 

Indictment  against  Oscar  GulUory. 
From  the  Judgment  defendant  appeals. 
Affirmed. 

F.  P.  Veasie  and  Laureat  Pnpn,  for  ap- 
pellsnt.    W.  H.  Hogen,  Atty.  Oen..  for 

the  State. 

Fennkb,  J.  The  first  bill  of  exceptions 
Is  taken  to  the  ruling  of  the  Judge  in  over- 
ruling a  motion  to  quash  the  indictment 
based  on  the  charge  that  a  member  of 
tbe  grand  Jury  who  found  tbe  bill  was  in- 
competent by  reason  of  alienage.  It  ap- 
pears  that  the  Juror  objected  to  was  bom 
In  Ireland,  and  moved  to  this  country 
with  his  parents  many  years  ago,  when 
only  12  years  of  age.  He  bad  been  told 
by  his  father  that  he  (tbe  father)  had  been 
naturalized,  and  knew  that  bis  father 
was  a  voter  In  the  state  of  Kentucky  b^ 
fore  his  death.  His  father  had  lived  in 
several  states,  and  be  did  not  know  when 
or  where  he  was  naturalized,  and  had  no 
proof  thereof  other  than  his  fathev'sstate- 
ment.  The  Juror  had  lived  in  the  parish 
for  30  years,  had  always  considered  him- 
self as  a  cltlxto,  and  as  such  bad  voted  and 
served  on  grand  and  petit  Jaries  wltbont 


Digitized  by 


762 


SOUTHERK  BKFOBTEB,yoL.10. 


(La. 


question.  Vo  snch  qnesUon  wonld  prob- 
ably hare  arlaen  In  this  case  bat  lor  tbe 

fact  that  the  Inror  was  prosecatlns  a 
clHim  for  bomeBtead  from  the  United 
States.  In  the  noaive  of  which  It  became 
necessary  for  him  to  prove  his  dtlsenshlp; 
and,  bavins  no  copy  of  bis  father's  nat- 
nralliation  papers,  and  not  knonlnK  when 
or  where  tbey  were  taken  oat,  be  con- 
claded  his  simplest  coarse  was  to  become 
uatarallzed  himself,  tor  which  parpose  he 
made  application  to  tbe  conrt  and  ob- 
tained bis  papers.  This  occurred  after  he 
had  been  drawn  on  tbe  venire,  bat  nearl\' 
two  months  before  be  was  Impaneled  or 
served  as  a  grand  Jaror.  There  Is  no 
queatlfm  that  at  tbe  time  when  be  was 
Impaneled  and  served  as  a  grand  Jaror  be 
was  In  every  respect  fully  qaallfled,  and 
we  think  tbe  presamptloa  Is  overwhelm- 
ing that  be  was  qualified  before  the  draw- 
ing. A  man  who  has  come  to  this  conntry 
with  bis  parents,  as  a  child,  wtao  has  been 
told  by  Dls  father  that  he  waa  natural- 
ised, and  who  has  seen  his  father  Totlng  as 
a  cltlcen,  wbo  baa  himself  always  exer- 
cised his  rights  as  a  cttisen  in  tbe  same 
place  for  80  years,  wlthont  qaestlun  is  en- 
titled to  every  presnmptlon  in  favor  of  his 
citizenship,  and  is  not  to  be  declared  dls- 
qualified  because  he  cannot  produce  his 
father's  naturalisation  papers,  and,  owing 
to  bia  father's  baring  resided  In  aeTeriil 
states,  does  not  know  where  to  find  tbe 

Jadiclnl  record  of  them.  "When  grand 
urors  are  dnly  drawn  and  appear  upon 
the  summons  of  the  sheriff  by  virtue  of 
bts  writ,  they  are  prepumed  to  be  good 
and  lawful  men,  in  all  respects  legally 
qaallfled.  It  Is  only  upon  good  cause 
flhown,  by  a  party  baring  the  right  to 
question  tbe  gnallfifatlons  of  the  Individ- 
ual Jaror,  that  be  will  be  set  aside  for  in- 
competency."  Thomp.  &  M.  Juries,  No. 
563;  Thayer  v..People.2  Dooff.  (Mich.)  417; 
State  V.  Haynes,  54  Iowa,  109, 6  N.  W.  Rep. 
156;  Minor  v.  State,  63  Ga.  318.  We 
tblnk  no  such  good  cause  is  shown  in  this 
case,  tbe  evidence  raising  a  strong  pre- 
snmptlon  that  the  Jaror  waa  quallfled 
when  be  was  drawn,  and  making  It  cer- 
tain that  he  was  quallfled  when  he  was 
impaneled  and  served. 

The  other  bills  have  no  merit.  One  of 
tbem,  based  on  the  failure  ol  the  Judge  to 
take  a  note  of  evidence  asto  the  basis  laid 
for  admitting  a  confession  of  defendant. 
Is  covered  by  onr  decision  rendered  this 
day  In  State  v.  McCarthy,  10  South.  Rep. 
673.  Another,  based  on  refuaat  to  admit 
evidence  of  prior  three ts.ln  absence  ol  any 
overt  act  at  the  time.  Is  disposed  of  by 
many  authorities  sustaining  the  Judge's 
action.  The  rest  need  no  mention.  Judg- 
ment aflQrmed. 

ON  BKBBABINO. 
(Maroh  7,  ISgS.) 

This  application  is  based  on  tbe  faflnre 
of  the  lodge  to  incorporate  in  bis  sentence 
the  provisions  for  commotatlon  of  term 
embodied  In  Act  No.  12  of  18»0. 

We  can  take  no  notice  of  this  alleged 
error,  because  tbe  record  contains  no  refer- 
ence to  any  application  to,  or  action  by. 
tbe  Judge  on  tbe  subject,  and  no  assign- 
meat  ol  Bocta  error,  in  any  form,  waa  made 


before  tfae  aetoal  deelsfon  of  tha  cause. 
If  tbe  applicant  Is  entitled  to  n41el.  be 
must  seek  It  else  wbere.  Betaearlng  relnsed. 

(44  La.  Ann.  ISD 

Hoaaon-  et  aL  v.  Peaks.   (No.  10,993.) 

(Supreme  Court  of  Louittiana.   March  7, 1892. 
«  La.  Ann.) 

CONBTITQTIOKAI.  Ii&W— DUB  PBOOBflS— SSRVIOB  OF 
SOHHOin— ABSSIIT  DSFBITDAm^UiraBOKSaAKT 
AOHimSTaATIOK— FUBOHASS  BT  AeSKT  — OOK- 

FBKMTION. 

1.  Where  a  succession  owes  no  debts,  and 
has  been  onconditlonally  accepted  by  tbe  beirs, 
who  are  In  aotaal  possession  of  tbe  estate, 
throagh  an  agont  daly  authorised,  an  administra- 
tion is  nnneoe"Bar7  and  ille^l;  and  when  audi 
proceediogs  are  carried  on  with  tbe  full  knowl- 
edge of  tbe  agent  of  the  absent  heirs,  who  him- 
self beoames  a  purchaser  at  a  sale  made  therein, 
such  a  sale,  ao  far  as  that  nurchaser  himself  is 
conoemed,  is  a  nullity  so  aSsolate  that  it  oonld 
famish,  in  Us  favor,  no  basis  fa:  any  preaotip- 
tloD  save  that  of  80  years. 

3.  A  prooeeding  in  a  peraoDal  action  against 
absent  defendants  by  substitatedservioe  through 
a  curator  ad  hoc,  unacoompanied  by  aaj  ceisure 
of  property.  Is  not  "due  process  of  law,"  ind  the 
Judgment  and  sale  tberennder  are  absolute  anili- 
ties. The  case  Is  not  affected  by  the  fiict  that 
such  a  proceeding  bad  been  recognised  as  valid 
by  prior  decisions  of  this  court,  especially  wbest 
prior  to  the  date  of  the  proceeding,  the  snpreme 
oottrt  of  tbe  United  States  had  repeatedly  con- 
demned BQoh  proceedings  as  not  "due  prooesa* 
under  tbe  consutatlcm  of  tbe  United  States. 

S.  An  agent  who  has  miscondacted  himself 
in  the  baatoess  of  bis  agency,  and  wbo  has  en- 
gaged in  illegal  traobactions.  by  which  he  ac- 
quires interests  adverse  to  those  of  bis  princi- 
pals, and  whose  servioes,  as  a  whole,  have  re- 
sulted In  Injury  to  bis  prlnoipals,  cannot,  onder 
a  quantum  meruit,  claim  oompenaatlon  for  bts 
services. 

4.  Defendant  ceased  to  be  agent  from  the 
date  of  his  purchases,  and  became  a  poeaesaor, 
for  bis  own  account,  and  In  bad  faith.  As  snch 
be  la  boand  to  account  for  the  revMoes.  and  en 
tilled  to  recover  only  bia  expenses  necessary  for 
the  preservation  of  the  proper^,  snob  aa  taxes, 
and  his  osefnl  Improvements  only  to  tbe  extent 
to  which  they  have  enhanoed  the  mine  at  tbe 
property. 

(JSi/Unbut  Iw  the  Court) 

Appeal  from  district  conrt.  parish  of 
Poiute  Coupee;  Robert  Skhplk,  Judge. 

Suit  by  J.B.Hobson  and  others  against 
Glenn  D.  Peake  to  recover  land.  From  a 
Judgment  lor  defendant,  plaintiffs  appeal. 
Beveraed. 

O.  O.  A  A.  Proroaty,  tor  appeUnDta. 

Tolat  A  Claiborne,  tor  appellee. 

Fennkr,  J.  Dr.  Jease  Beaty,  a  resident 
of  South  Carolina,  died  twfore  tbe  war, 
leaving  to  bis  two  brothers,  Samuel  Beaty 
and  Robert  Beaty,  Sr..  and  to  bis  two 
sisters.  Patsy  and  Margaret  A.  Beaty, 
bis  property  In  the  atatecif  Loalalana,con- 
stetlng  ol  three  plantatlona,  known  aa 
**  West  Oaks. "  in  tbe  parish  of  Iberville, 
and  the  "McCrea*  and  "McKneely  "  places 
in  the  parish  of  Poiute  Coupee.  Tbe  beirs 
accepted  bis  soccesslon  purely  and  simply, 
and  took  possession  of  theestate.tbroogh 
their  duly- appointed  agent,  Robert  Mc- 
Betb,  who  promptly  came  to  Lonladana. 
and  sold  the  plantations  tor  large  prices, 
paid  partly  In  cash  and  partly  lo  mort- 
gage notes  with  Tendor's  prlrilege.  Alter 
tbe  war,  tbe  heirs  sent  tbe  present  dtfoid- 
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ant,  Olenn  D.  Peake,  as  tbeir  agent,  to 
▼Isit  Louisiana,  and  look  after  these 
mortgage  i^laioiB.  He  came  here,  and, 
-after  collecting  what  be  conld,  forecloaed 
the  mortgagee,  and  obtained  the  retro* 
cession  of  tbeMcCreaandMcKneely  places, 
with  which  we  are  alone  concerned,  to 
tbe  beini.  Samuel  Beaty  died  fn  ISIQ, 
Patsy  BeaCy  In  1S72,  and  Margaret  A, 
Beaty  in  1885.  The  plfllntWa  In  this  suit 
are  hetre  of  said  Samuel,  Patsy,  and  Mar- 
garet A.  Beaty,  in  certain  proportions, 
fully  set  oat  in  their  petition,  and  this  is 
formally  admitted  In  tbe  record.  At  the 
death  of  Samuel  Beaty,  blB  heirs  accepted 
and  took  actual  possession  of  his  estate 
tn  Loalslana  through  their  agent,  Glenn 
D.  Peake,  tbe  defendant.  The  defendant 
continued  to  act  as  tbe  agent,  with  the 
broadest  powers,  of  tbe  plaintiffs  and  tbeir 
ancestors,  until  the  year  1882,  at  which 
date  the  results  of  his  agency,  according 
to  bis  own  showing,  were  summed  up 
aa  follows:  The  West  Oaks  plantation  In 
tbe  parish  ol  IbervlUe  bad  been  sold  tor 
more  than  f6,000,  and  the  proceeds,  to- 
gether with  tbe  revenues  of  all  the  prop* 
erty,  amounting  to  about  92,000,  and  also 
a  further  sum  oft2,900  collected  in  cttsh, 
bad  all  been  absorbed  by  the  expenses  ol 
the  agency.  The  deTendant  was  owner  ol 
tbe  McCrea  and  McKueely  places.  Tbe 
plaintiff  heirs  had  not  a  cent's  worth  of 
property  left  In  Louisiana,  and  were,  be- 
sides. Indebted  to  defendant  in  a  consld> 
erable  balance  for  expenses  of  his  agency. 
The  plaintiffs  seem  to  have  llred  In  Igno- 
rance of  the  details  of  these  transactions 
until  not  long  prior  to  the  Institution  of 
this  sntt,  wben  they  employed  an  attorney 
to  InTestlgata  tbem.  and,  as  a  resnlt  of 
tho  information  tbns  obtained,  they  bring 
tbe  present  suit.  In  which  they  claim  tbe 
nointy  of  the  titles  of  Peake  to  their  In- 
terests in  tbe  McCrea  and  McKneely  plan- 
tations, together  with  an  account  of 
their  rents  and  revenues. 

Peake's title  toone-tonrth  of  the  McCrea 
plantation,  belonging  to  the  heirs  of  Sam- 
ael  Beaty,  rests  upon  a  sale  made  In  a  suc- 
cession proceeding  under  the  following  un- 
disputed circumstances:  Samuel  Beaty 
died  In  1867.  His  heirs  bad  accppteiiblsaac- 
cesslon  unconditionally,  and  had  taken  act* 
QAl  possession  of  the  property,  and  held 
tbe  same  tbrongb  tbeir  agent,  tbe  defend- 
ant. The  snccesslon  owed  no  debts. 
Nevertheless,  In  1874,  tbe  public  adminis- 
trator applied  for  the  administration  of 
the  succession  of  Samuel  Beaty,  simply 
alleging  his  death ;  that  his  heirs  were 
absent  and  unrepresented :  that  he 
owned  land  In  tbe  parish;  and  that  an 
administration  was  necessary.  Under 
this  proceeding  an  order  of  sale  was  oh- 
talned,  and  the  property  was  sold  and 
adjudicated  to  Olenn  D.  Peake,  the  defend- 
ant. The  evidence  shows  that  the  pnbllc 
administrator  acted  with  the  full  knowl- 
edge, If  not  at  tbe  suggestion,  of  Peak& 
Peake  knew,  better  than  any  one  else, 
that  tbe  soccesslon  of  Samnel  Beaty  bad 
been  unconditionally  accepted,  and  was 
in  actual  possession  of  tbe  heirs;  that  the 
succession  owed  no  debts;  and  that  the 
beirs,  so  fartrom  being  unrepresented  In 
this  state,  were  fully  represented  by  bim 
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as  tbeir  duly-anthorlied  agent,  then  pres- 
ent tn  the  state.  Tt  seems  superfluous  to 
cite  authorities  to  support  tbe  proposi- 
tion that  such  a  sale,  in  such  a  sacccsslon 
proceeding,  to  snch  a  purchaser,  Is  a  nul- 
lity so  absolute — so  far  at  least  as  that 
purchaser  himself  Is  concerned— that  It 

f;ave  bim  no  shadow  of  title,  and  could 
nmlsh.  In  bis  favor,  no  basis  for  any  pre- 
sciiptioD  short  of  80  years.  The  Judge  so 
held,  and,  beyond  doubt,  correctly.  The 
balance  of  tbe  property  claimed  by  plain- 
tiffs la  held  by  Peake  under  a  title  derived 
from  a  Judicial  sale  made  nnder  a  Judg- 
ment rendered  in  1882  In  a  suit  brought 
by  Olenn  D.  Peake  against  tbe  present 
plaintiffs  and  other  heirs.  This  suit  was 
brongbt  for  a  balance  aileged  to  be  due 
to  him  for  his  services  and  expenses  as 
agent.  Although  Peake  was  a  resident 
of  South  Carolina,  and  a  near  neighbor 
of  bis  principals,  he  came  to  Louisiana 
to  bring  this  suit  against  them,  with- 
out giving  them  any  notice  thereof.  It 
-WHS  a  purely  personal  action.  The  de- 
fendautM  were  all  non-residents  of  the 
state.  They  were  not  cited,  but  were 
assumed  to  be  brought  In toconrt through 
a  curator  ad  J/oe,  who  was  appointed  to 
represent  them.  They  never  appeared  or 
answered.  There  was  no  attachment  or 
other  seizure  of  pniperty  before  Judgment. 
Under  tbe  repeated  adjudications  both 
of  the  snpreme  court  of  the  Culled  States 
and  of  this  court,  such  a  proceeding  is  not 
"doe  process  of  law,"  and  the  judgment 
and  sale  fonnded  thereon  are  absolute 
nnllltles.  Pennoyer  v.  Neff.  95  U.  S.  714; 
Harkoess  V.  Hyde.  98  V.  S.  47S;  Brook- 
lyn V.  Insurance  Co.,  99  D.  S.  862 ;  X^ugh- 
lln  v.  Ice  Co..  S5  La.  Ann.  1184;  Duruty  v. 
Mnsaccb!a.  42  La.  Ann.  837,  7  South.  Bcp. 
555.  An  attempt  la  made  to  charge  plain- 
tiffs with  notice  of  this  proceeding,  and 
with  an  authorlcation  of  tbe  curator  jqd 
hoe  to  represent  them  personally.  The 
charge  Is  not  sustained  by  satisfactory 
evidence,  and  tbe  evidence  was,  besides, 
improperly  admitted,  and  was  without 
avail  to  remedy  the  defect  of  citation  or 
appearance  as  shown  by  tbe  record. 
Harris  v.  Alexander,  1  Rob.  (La.)  SO;  Le 
Blanc  V.  Perroux.  21  La.  Ann.  27;  Glid- 
don  T.  Qooa,  Id.  682;  Nolan  v.  Rabin,  12 
Rob.  (I^.)  581.  There  was  no  citation 
except  on  the  curator  att  Aoe,  and  no  ap- 
pearance by  bim  except  In  tbe  unqnallfled 
capacity  of  curator  »d  Aoo.  and  bis  fee  as 
such  curator  was  taxed  and  paid  as  part 
of  the  costs.  The  record  must  speak  for 
itself,  and  Its  radical  defects  prior  to  Judg- 
ment cannot  be  supplied  or  cured  by 
parol.  Adams  v.  Basils,  S5  La.  Ann.  101. 
The  Judge  a  411a  declln«d  to  annul  this 
Judgment  nn  two  gronnds,  vlr. :  .fVrsf. 
that  the  salt  partook  of  the  nature  of  a 
proceeding  io  rem,  lor  which  ground  tliere 
Is  not  the  shadow  of  foundation;  aee- 
ond.  that  the  proceeding  bad  been  taken 
in  conformity  to  prior  Jurlsprndence  of 
this  state,  which  had  recognised  the  va- 
lidity of  substituted  service  on  non-resi- 
dents who  bad  property  In  tbe  state, 
without  any  seliure  of  the  property  llselt. 
In  this  there  is  no  force.  Without  Inti- 
mating that  It  could  avail  under  any  cir- 
cumHtancea*  St  la  auffldent  tor  tbe  purpose 
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of  tbis  cafle  to  Btiy  that  the  declsfona  ot 
the  flupreme  I'ourt  of  the  Cnitert  States  In 
IhecaBen  abuve  cited  from  95,  98,  and  99 
U.  S.  had  al)  been  rendered  years  before 
tbla  action  was  brought.  Those  deciMluns 
were  based  on  the  constitution  of  the 
TTnlted  Sta  tes,  and  lnTo}Ted  qneBtious 
purely  federal  in  their  nature,  upon  which 
the  decisions  of  the  federal  supreme  court 
were  authoritative  and  paramount.  On 
such  questions  the  dedaious  of  that  court, 
and  not  of  this,  settle  the  Jarlsprudeiice 
and  the  law.  When  the  same  questions 
afterwardH  came  before  this  court,  we 
had  nothing  to  do  but  to  follow  those 
paramount  precedeots.  It  follows  that 
the  JudfTRient  and  the  sale  thcrennder 
must  be  decreed  to  be  absolute  nullltEes. 

It  remains  to  adjust  the  connter-clalms 
hetwiwn  the  parties  for  revenues,  ex- 
penaes,  Improvementa,  etc.  Defendant's 
claim  on  his  agency  account  up  to  1882. 
on  which  bis  pretended  suit  In  that  year 
was  bruufcht,  must  be  rejected.  We  need 
not  determine  the  plea  ot  Itn  prescription, 
which  presents  questions  not  free  from 
doubt,  because,  on  Its  merlte,  the  account 
^res  rise  to  no  ]uat  claim  aj^alnst  these 
piRlutltfa.  That  account  shows  caah  col- 
lections by  defendant  amountioK  to 
nearly  f1I,000,— far  more  than  sufQclent 
to  pay  all  the  necessary  and  asefal  ex- 
penses as  recited  In  the  account.  The 
difference  for  which  the  suit  of  1882  was 
broai^ht  Is  mode  np  of  9^<000,  charged  for 
the  agent's  peraonal  services  over  and 
above  his  expenses.  This  :laim  is  based 
un  no  contract,  and  must  be  determined 
according  to  the  qnantum  meruit.  When 
we  consider  the  conduct  of  this  a^ent 
with  reference  to  the  two  Judicial  pro- 
ceedlnga  above  referred  to,  his  illegal  and 
unwarrantable  attempt  to  divest  his 
principals  of  their  property  In  his  own 
favor,  and  the  result  of  hla  services  as  ex- 
hibited In  the  summing  up  made  at  the 
beginning  of  this  opinion,  the  qneKtlon,  us 
to  such  services,  quHatnm  meruit,  can 
receive  from  a  court  of  Justice  but  one  an- 
swer,—fl/A//.  "Wherean  agent  Is  unfaithful 
to  bis  trust,  and  abuses  the  confld'^nce  re- 
posed In  him  by  his  principal,  or  where  he 
misconducts  himself  In  the  business  of  the 
agency,  or  where  he  engages  In  transac- 
tions by  which  he  acquires  Interests  ad- 
verse to  the  Interests  of  his  principals,  be 
may  he  deprived  of  comuiissloa  and  com- 
pensation.'* 1  Amer.  &  Eng.  Enc.  Law,  p. 
397,  and  numerous  authorities  there  cited. 
We  have  no  desire  to  criticise  the  conduct 
of  Mr.  Peake  with  undue  severity.  He  may 
have  acted  on  bad  advice:  be  may  have 
fiatlsfled  himself  of  the  propriety  of  his 
course;  but  the  law  condemns  hts  con- 
duct as  utterly  inconsistent  with  that 
uberrima  Odes  which  should  characterize 
the  relations  of  an  agent  to  his  absent 
principals. 

From  the  date  of  his  respective  pnr- 
chases  Peake  held  the  property  not  as 
agentt  but  as  possessor,  tor  bis  own  ac- 
count. We  are  bound  to  bold  that  he 
was  poBsesBorlnbad  faith, under  Rev.  OtII 
Code,  art.  8452,  as  one  **  who  possesses  as 
master,  but  who  assumes  this  quality 
when  he  well  knows  that  be  has  no  title 
to  tbe  thlug,  or  that  bis  title  Is  riclooa 


and  defective.*  Charged,  as  Peake  Is, 
with  actual  knowledife  of  tbe  facta,  and 
with  conclusively  presumed  knowledge  of 
the  law,  be  was  bound  to  know  the  nul- 
lity of  his  titles.  As  possesaurin  had  faith, 
he  Is  bound  to  account  for  the  reveuuea, 
and  Is  entitled  to  recover  expenses  neces- 
sary to  tbe  preservation  of  tbe  tbing,  such 
as  taxes,  and  also  for  useful  Iniprore- 
ments,  but  only  to  the  extent  to  which 
they  have  euhapced  the  value  of  the  prop- 
erty. These  latter  rights  repoae  on  no 
text  of  the  Code,  but  on  tbe  great  equi- 
table principle  which  prevents  one  from 
enriching  himself  gratuitously  at  the  ex- 
pense of  another.  Pearrte  v.  Frantnm,  16 
La.  414;  Ballllo  v.  Burney.  8  Rob.  (La.) 
319;  Williams  v.  Booker,  12  Rob.  (La.) 
y54;  Gibson  v.  Hutchins.  12  La.  Ann.  545. 
All  matters  prior  to  1882  are  settled  by 
our  decision  as  to  the  agency  account. 

Nothlug  remains  but  to  determine — 
lirst,  the  amount  of  revenues  from  that 
date;  aeeond,  tbe  taxes  paid  from  that 
date;  tbirdt  tbe  nsefnl  Improvements,  nud 
the  t^xCent  to  which  they  have  actually  en- 
hanced the  value  of  the  property.  These 
questions  were  not  passed  upon  In  tbe 
court  below,  and  we  have  striven  In  vain 
to  reach  a  satisfactory  conclusion  fron. 
tbe  evidence  in  tbe  record.  That  evidence 
does  not  define  with  exactness  the  date 
and  character  of  the  Improvements  made, 
and  the  defendant's  ananer  does  not  even 
apecify  them:  and  the  evidence  Is  not 
directed  to  the  only  pertlneut  queatlon, 
vis.,  the  enhancement  of  value.  We  shall 
make  our  decree  final  as  to  the  recovery 
of  the  propertj^,  but  will  remaud  the  case 
tot  further  proceedings  with  reference  to 
the  adjustment  of  the  matters  Just  re- 
ferred to.  It  is  therefore  ordered,  adjudged 
and  decreed  that  the  judgment  appealed 
from  be  annulled,  avoided,  and  reversed; 
and  It  is  now  adjudged  and  decreed  that 
the  sale  mnde  in  the  succession  of  Samuel 
Beaty,  and  the  judfpnent  and  sale  In  tbe 
suit  of  Glenn  D.  Peake  v.  Margaret  A. 
Young  et  al.,  be,  and  they  are  herein,  de- 
creed to  be  null  and  void  In  so  far  as  they 
affect  the  plaintiffs*  In  this  cause;  that  the 
said  plaintiffs  l>e  decreed  to  be  the  o'wners 
of  the  property  deacribed  In  the  petition, 
and  known  aa  the  "McCrea  Place"  and 
the  "  McKneely  Place,"  in  the  proportions 
In  which  they  inherit  the  same  from  Sam- 
uel Beaty,  Patsy  Boaty,  and  Margaret  A. 
Young,  as  set  forth  lo  the  petition,  and 
that  Glenn  D.  Peake,  defendant,  be  con- 
demned to  restore  the  same  to  plaintiffs; 
and  It  Is  further  ordered  that  this  cause  be 
remanded  to  the  lower  court  for  further 
proceedings  according  to  law  for  the  de- 
termination ot  tbe  rights  of  tbe  parties  as 
to  rents,  taxes,  aud  Improvementa  accord- 
ing to  the  views  expressed  In  this  opinion ; 
defendant  to  pay  costs  In  both  courts. 

(M  IM.  Ann.  tTO) 
Reilkt  t.  Hib  Cbkditorb.   (No.  11,000.) 

(Supreme  Covat  of  Louisiana.  March  7, 1893. 
44  La.  Ann.) 

APFBA.L  FBOH  IhTBRLOODTOBT  ObdBR— IltSOLVBKCT 

— Consolidation  ot  Actions. 
1.  A  devolutive  appeal  lies  from  an  interloc- 
utory decree  consolidating  the  prooeodlngs  in  a 
BUT-ender  made  by  a  oommerclu  partner,  indt 
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(^^dnally  to  his  Indlrldnal  aredltors,  with  those 
of  the  surrender  made  bybim  and  bis  copartner, 
as  oomiaercial  partners  and  as  a  Unn,  to  the  part- 
nersbip  creditors,  even  though  a  suspensive  ap- 
peal does  not  lie  from  the  decree,  'because  Its  ex- 
ecution could  cause  no  irreparable  injury. 

2.  A  decree  consolidating  thetwo  proceedings 
is  proper.  Far  from  causing  anyinjury  to  either 
class  of  creditors,  or  to  any  party  concerned,  it 
inures  to  the  benefit  of  all  such  parties,  by  se- 
curing to  Uiem  a  speedy  and  unitOTm  Bdmlnistra- 
tiaa  of  their  respectire  rights. 

(SyllahuB  by  th«  CowrW) 

Appeal  from  dlBtrlet  court,  paiieli  of  East 
Feliciana ;  F.  D.  Brahb,  Judge. 

Belley  &  Co.,  claiming  ttae  benefit  of  the 
Insolvent  laws,  surrendered  their  partner- 
ship property  to  their  creditors.  The  nes- 
el u n  w as  a ccept ed ,  and  a  sy n die  a p- 
pointed.  SDbseqoeutly  G.  J.  Reiley  made 
a  surrender  In  his  IndlTldaal  capacity  as 
well  to  bin  personal  creditors  as  to  those 
of  the  firm,  and  his  cession  was  also  ac- 
cepted, and  a  syndic  appointed.  From 
a  decree  consolidating  Reiley's  proceed- 
ings with  that  of  the  firm's,  on  motion  of 
the  eyndtc  of  the  firm,  he.  the  provisional 
syn rile,  and  hla  IndMdaul  creditor,  John 
J.  Blair,  appeal.  Affirmed. 

W.  F.  Kernan,  for  appellants.  Joba  B. 
Stoue,  for  appellee. 

ON  MOTION  TO  DISMISS. 

Bbrmudez,  C.  J.  It  Is  claimed  that  the 
appenl  herein  should  be  dismissed,  for  the 
reason  that  the  decree  complained  of  is 
not  a  final  Judgment, but  an  interlocutory 
order,  the  execution  of  which  can  cause  no 
Irreparable  injury.  Itappearstbattbetwo 
meinbein  composing  the  firm  of  Belley  & 
Co.  went  Into  court,  as  copartners,  claimed 
the  benefit  of  the  Insolvent  laws,  and  sar- 
rendered  to  their  creditors  all  the  proper- 
ty of  the  concern.  The  cession  was  ac- 
cepted, and  a  syndic  was  elected  and  qual- 
ified. Rellev.  one  of  the  members,  subse- 
quently made  n  snrrender.ln  hlslndlvldual 
capacity,  as  well  to  his  penional  creditors 
as  to  those  of  the  Arm  to  whlcb  he  be- 
longed, being  statements  of  his  assets  and 
of  the  respective  liabilities  of  both  the  firm  ' 
and  himself.  The  cession  wa  accepted, 
and,  on  the  application  of  certain  credit- 
ors, a  provisional  syndic  was  appoint- 
ed. The  syndic  elected  in  the  Insolvency 
proceedings  of  Reiley  &  Co.  then  Inter- 
vened in  those  nt  George  J.  Reiley,  and 
moved  that  the  proceedings  be  consnlidat- 
ed  with  those  In  the  Insolvency  of  George 
J.  Rulley  &  Co.,  for  the  reason  that  Belley, 
a  commercial  partner  of  Belley  &  Co., 
should  have  made  a  sarrender  of  his  in- 
dividual estate  In  said  tnaolvency,  and 
that  the  administration  of  his  insolvent 
estate  should  be  committed  to  the  syndic 
of  the  insolvency  of  Reiley  &  Co.  The  mo- 
tion was  opposed  by  Blair,  an  Individual 
creditor  of  George  J.  Reiley.  After  hear- 
ing, the  court  ordered  that  the  motion  to 
consolidate  be  aastalned,  and  the  oppo- 
sition of  Blair  be  overruled.  From  this 
decree  Belley  and  Blair  have  talien  an  ap- 
peal, rnmlsbing  a  bond  for  f 250,  if  the  ap- 
peal be  Buspenslve,  and  for  $100,  it  devolu- 


tive. The  appeal  was  perfected  by  their 
giving  each  a  bond  fur  flOO;  therefore  not 
as  u  suspensive,  but  as  a  dev<ilutl  ve,  appeal. 
ConcerJlng  nrffuendo  that  no  suspensive 
appeal  could  betaken  from  the  order  to 
consolidate.  It  by  no  means  follows  that  a 
devolutive  appeal  does  not  lie  fromlt.  The 
appellants  cannot  be  deprived  of  the  con- 
stltDtional  right  of  appeallngln  that  way: 
otherwise  no  Interlocutory  decree  against 
them  could  ever  be  revised  and  corrected 
11  erroneous.  The  motion  to  dismiss  Is 
overrnled. 

ON  TBK  HKRITB. 

The  question  presented  is  simply  whether 
the  decree  consolidating  the  proceedings 
In  the  Insolvency  of  Reiley  asan  individual 
with  those  In  the  Insolvency  of  the  com- 
mercial firm  of  G.  J.  Rellfty  &  Co.  was  cor- 
rectly rendered.  The  cession  was  made  in 
the  last  proceedings  by  G.  J.  Belley  and 
John  B.  Dunn,  who  appeared  In  proper 
person  for  the  purpose.  The  bill  and 
affidavit  are  signed  by  both  of  them. 
When  the  cession  was  accepted  by  the 
court,  all  the  property  of  the  Insolvent 
debtors  vested  fully  In  their  creditors,  and 
the  syndic,  when  elected,  was  entitled  to 
claim  and  recover  and  administer  the 
same  according  to  law.  Bev.  St.  art.  1791. 
The  members,  as  individuals,  were  liable  to 
the  partnership  creditors  In  solido,  as 
much  as  though  they  were  Individual  cred- 
itors, although  tlieir  rights  against  the 
property  surrendered  ranked  those  of  the 
Individual  creditors.  If  the  property  aban- 
doned proves  insufficient  to  pay  the  part- 
nership creditors,  these  cau  have  recourse 
against  the  Individual  property  of  the 
members  In  their  Individual  capacity;  so 
that  the  creditors  of  the  firm  are  also  the 
creditors  of  the  individuals  composing  It, 
and  remain  such  nutwltbstandtng  an 
Individual  surrender,  the  Individual  cred- 
itors having,  however,  no  preference  over 
those  of  the  partnership  on  the  Indivlduul 
property  of  the  Individual  membera.  ThIa 
fs  9o  true  that  the  syndic  of  the  partner* 
ship  Insolvency  would  have  a  rlpht.  In  a 
proper  case,  to  seize  the  Individual  proper- 
ty of  the  members  to  secure  the  claims  of 
the  partnership  creditors.  It  Is  notorious 
to  the  profession  and  to  the  bench  that 
It  is  usual  that,  whenever  a  surrender  In 
made  to  partnership  creditors,  the  Indi- 
vidual members,  at  the  same  time,  make  a 
cession  of  their  Individual  property  to 
their  Individual  creditors,  and  the  rights 
of  both  classes  of  creditors  are  liquidated 
and  disposed  of  In  the  partnership  insolv- 
ency proceedings.  It  Is  Impossible  to  con- 
ceive why,  where  this  Is  not  dune  by  the 
surrendering  partners,  the  court  should 
not  comnlate  the  proceedings  In  the  Indi- 
vidual cession  with  those  In  the  partner- 
ship surrender.  It  does  seem  that,  on  the 
contrary,  far  from  causing  any  Injury, 
specially  an  Irreparable  Injury,  such  ac- 
tion on  the  part  of  the  court  would  bene- 
fit both  the  partnership  and  IndlTldnal 
creditors  of  the  members,  as  partners  and 
as  Individuals,  securing  td  them  a  speedy, 
uniform  administration  and  liquidation  of 
th^r respective rlgtata.  Judgmentafflrmed. 
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Statb  az  Nbw  Oblbanb  Citt  ft  L.  R. 
Co.  T.  CiTT  or  Nrw  Oblbahb  et  al.  (No. 
10.984.) 

(Stmnme  Court  cf  Xoutoiama.  Hareli  7,  isasi 
XunuicuB— BuspxHDiiia  Afpbu— DiK03iTura< 

AHCB  OT  APPUOAnOB. 

A  Tet&tor  who  aopllos  for  a  mandamut  to 
compel  tba  graating  of  a  sospeuBive  appeal  may 
disooDttnue  bis  appUoattrai  at  tmy  time  before 
Jndgmeiit  thereon. 
{HuUalnu  hy  the  Court.) 

Application  by  the  New  Orlenns  City  & 
Lake  Ballroad  Cotupaay  (or  writs  ot  taaa- 
dumua  and  prohibition  to  the  city  of 
New  Orleans  and  others.  Ou  motion  by 
the  relator  to  dlscoDtioDe.  Motion 
jH'aated. 

Back,  Dtakelsptel  <£  Hart,  for  relator. 
CarletoD  Bant,  City  Atty.,  tor  respond- 
ents. 

Fbnnbr,  J.  Since  the  submission  of  this 
case,  bat  before  dvclsluo,  the  relator  has 
moved  to  discoDtlnne  its  application  for 
the  extraordinary  wrlta  herein  Invoked. 
Counsel  for  the  city  opposes  the  luatlon, 
and  InRists  that  the  case  should  be  de- 
cided. Article  491,  Code  Pr.,  declares  that 
*'the  plaintiff  may.  In  every  stage  of  the 
suit  previous  to  JudKment  being  rendered, 
discontinue  the  suit  on  paylnfc  the  costs. " 
This  alone  aHords  ample  warrant  for  re- 
lator's action.  But,  aside  from  this,  It 
would  be  worse  than  Idle  for  us  to  de- 
termine whether  or  not  the  respondent 
Judge  should  he  compelled  by  mandaiauB 
tu  grant  a  snspenslve  appeal  from  an  or- 
d^jr  rendered  by  him,  when  the  relator,  the 
only  party  who  wants  the  appeal,  and 
who  InvokM  our  aid  to  enforce  It,  In  effect 
withdraws  his  application  (or  the  appeal, 
and  abandons  his  rroceedlnga  In  this 
coart  to  enforce  It. 

The  motion  to  discontinue  In  granted. 

(41  La.  Aaa.  410   

Nbwham  et  ai,  v.  Mabonbt  et  aJ,  (No. 
11.008.) 

(Supreme  Court  of  Louisiana.  Haroh  7, 18BS. 

44  liS.  Ann.) 

FSAUDULBNT  CONVETAKOBS— BDRDSX  OV  FBOOF— 

CONSIDERATIOir. 

1.  A  oonveyance  of  land  for  a  fixed  prloe, 
reciting  a  payment  In  oash  of  K*00,  and  tbe  bal- 
anoa  in  negotiable  mortgage  notes  of  the  ven- 
dee, is  not  converted  into  a  glring  in  payment 
by  proof  tbat  the  $80u  was  not  actually  paid  at 
date  of  sale,  bat  was  disohsrsed  by  a  debt  due 
tbe  vendee  for  wages,  when  the  same  evidenoe 
shows  that  the  sale  had  been  agreed  on  nearly  a 

Jroar  previoQBly,  and  the  vendee's  wages  were 
eft  in  tlie  hands  of  tbe  vendor  tor  tbe  express 
parpose  ol  being  applied  to  tlie  agreed  cash  pay- 
vasiax.  This  was.  in  snbatanee,  s  payment  In  ad- 
vanoe. 

3.  Plaintiffs,  in  an  action  to  revoke  a  sale  as 
In  frand  of  creditors,  carry  tbe  burden  of  proof 
of  the  facts  necessary  to  snpport  the  action.  If 
they  have  no  means  of  proof  except  by  probing 
tbe  consciences  of  tbeur  sdversaries,  and  put 
them  Ml  the  stanu  as  their  own  wltnessea,  they 
most  abide  the  reralt 
(SyUa2nu  by  the' Court) 

Appeal  from  district  court,  parish  of 
East  Feliciana :  F.  D.  Bbamb,  Judge. 

Suit  by  H.  &  C.  Newman  against  L. 
Uaboney  ond  others  to  revoke  a  certain 


conveyance.  From  a  lodgment  (or  defend- 
ants, plaintiffs  appeal.  Affirmed. 

John  B.  Stone  and  T.  B.  Thorpe,  for 
appellants.    W.  F.  Kerauo,  for  appellees. 

Fennrr,  J.  This  Is  a  suit  by  creditors 
to  revoke  a  conveyance  made  by  their 
Insolvent  debtor,  L.  Mnhouey,  to  his  son 
T.  J.  Mahoney,  on  the  ground  that  it  was 
made  in  (rand  of  creditors.  The  convey- 
ance Is.  In  form  and  substance,  a  sale.  It 
la  made  for  a  fixed  price  o(  Sl.SOO.ot  which, 
as  recited  In  the  net,  9300  was  In  cash  and 
9000  In  three  negotiable  notes,  at  one.  two, 
and  three  years,  secured  by  mortgage  on 
the  property.  The  evidence  shows  that 
the  9800  was  not  paid  in  casb  at  the  date 
ol  sale,  bot  wan  discharged  by  a  debt  doe 
the  vendee  (or  wages.  Bot  the  same  evi- 
dence—which Is  tbat  of  plalntlffti'  own 
witnesaes—RhowB  that  the  agreement  to 
sell  had  been  made  nearly  a  year  pre- 
viously, and  that  the  wages  due  the  ven- 
dee were  left  In  the  vendor's  hands  (or  the 
express  purpose  fl(  discharging  the  casb 
payment  which  had  been  agreed  on.  We 
think  tbls  circumstance  robs  tbereonvey- 
aoce  of  any  feature  ol  a  fraodnlent  <tatloB 
en  palewent.  and  takes  It  out  of  the  opera- 
tion of  article  2658,  Bev.  Ovli  Code,  which 
forbids  the  giving  In  payment,  by  an  Insol- 
vent, "to  one  creditor  to  tbe  prejudice  ol 
the  others,  any  other  thing  than  the  snm 
ol  money  doe.*  Tbls  was.  In  snbstance, 
a  cash  payment,  made  In  advance,  and 
acknowledged  In  the  act.  We  do  not. 
however.  Intimate  that,  even  In  absence 
o!  this  circumstance,  the  contract  wonld 
nut  be  a  sale,  under  the  maxlra,  uoa  pretti 
numeratto,  aed  conrentio,  perScit  emptlo- 
nem.  Regarded  as  a  sale,  It  Iselemeutary. 
and  Is  conceded,  that.  In  order  to  revoke 
It,  plaintiffs  carry  the  burden  of  proving 
three  things:  JVrvt.  fraud  In  the  vendor; 
second,  knowledge  of  his  Insolvency  In  the 
vendee;  third.  Injury  to  the  plaintiffs.  It 
may  be  unfortunate  (or  plaintiffs  tbat 
they  had  no  means  of  proving  tbe  knowl- 
edge o(  the  vendne  except  by  putting  the 
parties  tbemselves  on  the  stand.  They 
nave  made  tbe  parties  their  own  wlt- 
oeeses.  These  have  unequivocally  sworn 
that  the  son  did  not  know  o(  his  father's 
Insolvency,  and  there  Is  nothing  to  con- 
tradict them.  Plaintiffs  have  DO  alterna- 
tive but  to  abide  the  result. 

Judgment  affirmed. 


(44  La.  Ann.  »S) 

Babon  et  al.  v.  Badu.  (No.  10,993.) 

(Supreme  Cbwt  of  LouMniux.  Hardi  7.  UBB. 
A  La.  Ann.) 

▲DHiinaTRAnov— RiaHT  or  Hbibs  to  Dnuini 
AooouSTiSG — Pastibs— Judicial  Nones. 

1.  Parties  claiming  to  be  sole  heirs  of  a  de- 
ceased have  no  right  to  demand  an  aoconnt  of 
the  administration  of  tbe  soocesalon,  altboogh 
they  attack  a  judgment  homologating  an  acooant, 
where  it  appears  tbat  tbe  party  sued  for  the  ac- 
count has  been  discharged  as  administrates,  and 
the  order  discharginfc  him  Is  not  assailed,  and 
the  person  to  whom  the  realdoe  of  the  estate  waa 
paid,  and  who  had  been  recognised  as  the  side 
belr  of  the  deceased,  is  not  made  a  par^  de- 
feodast 

2.  Courts  notice  jodldslly  wsnt  of  pnqper 
parties. 

(<SvUnbu«  by  ths  Cbwt.) 
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Appeal  from  dlstrlet  conrt,  porlBh  of 
East  Baton  Booge;  Oborqb  W.  Bcckhbb, 

Suit  by  Loots  BaroQ  and  otbere  against 
Jacob  Banm,  administrator,  for  aa  ae- 
countlng.  From  a  Judgment  lor  delead- 
ant,  plaintiffs  appeal.  Modlfled. 

Cross  A  Cross,  for  apiMllanfai.  Keman 
A  Laycock,  for  appellee. 

Bbrhudbz,  C.  J.  Tbia  salt  has  for  Its 
object  the  rendition  of  an  account  by  the 
defendant  as  administrator.  Itlsbrongbt 
by  the  plaintiffs,  who  aver  themselvee  to 
be  the  legitimate  collateral  heirs  of  Pierre 
Baron.  They  change  that  the  defendant 
baa  flled  an  account  already,  wblcb  has 
been  homologated,  bat  that  the  jadgment 
approving  U  Is  a  nallHy.  because  they 
were  not  cited  as  the  law  requires.  They 
contend  that  eTentually  they  are  entitled 
to  recover  from  the  defendant  the-amount 
of  the  inventory,  (5,457,  should  he  fall  to 
render  a  proper  accoant  to  them.  They 
pray  that  be  be  cited,  and  that  tbe  Judg- 
ment of  homologation  be  annnlted,  and 
that  he  be  ordered  to  account,  and,  In  de< 
faolt,  be  held  for  the  valae  of  the  property 
appraised  In  the  inventory.  The  defend- 
ant appeared,  filing  exceptions  and  an 
answer.  Hia  main  detenses  are  that  the 
sneceaslon  of  Pierre  Barun  has  been  fully 
and  Anally  administered  npon  by  him; 
that  Its  debts  and  liabilities  have  been 
satisfied;  and  tbat  tbe  residue  has  been 
paid  over  by  him  to  fifrR.QIlHngham,  who 
had  been  previously  rerognlzed,  by  Judg- 
ment of  the  ci>urt,  as  the  sole  heir  of  the 
deceased;  and  that  he  has  been  discharged 
from  further  responsibility  as  administra- 
tor, and  hie  bond,  as  such,  canceled.  It  la 
to  be  noticed  thatthlsperson.Mre.Gilllng- 
ham,  was  not  made  a  party  tu  this  action. 
After  hearing,  the  lower  court  rejected  the 
demand  of  plaintiffs,  who  pursne  the  pres- 
ent appeal.  The  question  presented  is 
simply  whether  tbe  plaintiffs  can  proceed 
solely  against  the  defendant  and  In  the 
manner  tbey  have.  The  controversy  does 
no  t  necessarily  In  volve,  at  Its  present  stage, 
the  issue  of  heirship.  On  the  averment 
that  they  are  the  only  heirs  of  tbe  de* 
ceased,  as  bis  brother  and  sisters,  the 

glalutllfs  seek  the  nullity  of  a  Judgment 
omologating  an  account,  for  want  of 
dtatlon  to  them,  and  demand  the  rendition 
of  another  account  from  the  defendant,  aa 
administrator.  The  defendant  denies 
that  he  Is  amenable,  and  contends  that 
he  has  been  discharged,  and  that  if  plain- 
tiffs have  any  right  to  the  succession  of 
Pierre  Barnn,  which  he  has  fully  admin- 
istered, they  nhonid  bring  their  action 
against  Mrs.  Ollllngham,  who  had  claimed 
to  be  a  legitimated  child,  and  who  was 
recognised  by  a  Judgment  of  court  as  tbe 
Bolehelrof  the  deceased,  in  a  proceeding 
In  which' Louis  Baron,  one  of  the  plalu- 
dtfs,  was  a  party,  and  had  raised  thelssue 
of  helrahip,  and  to  whom  he  had  turned 
over  the  residue  of  the  succession.  The 
record  In  fact  shows  that  an  application 
for  the  administration  was  made  by  a 

S>rBon  claiming  to  be  the  widow  of  Pierre 
aron,  and  as  such  entitled  to  the  tntor- 
Bblp  of  two  minors  bom  of  them ;  that 
this  demand  was  opposed  by  Mrs.  GlUIng- 


bam,  who  averred  herself  to  be  a  leglti- 
mated  child  of  thn  deceased,  and  by  said 
Louis  Baron,  who  averred  himself  to  be 
the  legitimate  brother,  and  who  denied 
that  tbe  applicant  was  the  widow,  and 
charged  that  Mrs.  Qllllngham  was  an 
adulterous  bastard,  who  could  not  be  and 
was  not  legitimated,  as  claimed.  Thecuse 
was  beard,  and  tbe  court  rendered  Jadg- 
ment dismissing  the  petition  of  the  alleged 
widow,  and  theopposltlou  of  Louis  Baron, 
on  his  own  motion.  It  sustained  the  op- 
position of  Mrs.  Ollllngham,  appointing  her 
administratrix,  and  recognising  beras  the 
sole  heir  of  Pierre  Baron.  As  she  failed  to 
qualify,  Banm,  the  defendant,  applied  for 
the  administration,  and,  after  due  publica- 
tion, was  appointed,  taking  tbe  oath  and 
famishing  the  bond  reouired  bylaw.  He 
went  on  with  the  liquidation,  sold  the 
property,  and  presented  an  acrouut,  dts- 
tnbutlng  the  funds  among  the  creditors, 
which  was  homologated  without  notice 
to  the  plalntilfs,  but  with  the  declaration 
tbat  the  administrator  shall  pay  over  the 
balance  to  the  heirs  at  law,  without  nam- 
ing any  one.  The  record  also  shows  that, 
upon  production  of  the  proper  voarhers, 
one  of  which  Is  a  receipt  of  Mrs.  Gllllng- 
bam  for  the  balance,  the  defendant  was 
discharged,  and  his  bond  canceled.  It 
may  be,  and  It  may  not,  tbat  the  plaintiffs 
are  what  they  represent  themselves,  the 
brother  and  sisters  of  the  deceased;  that 
Mrs.  Giilingbara  was  an  adulterous  bas- 
tard, and  not  an  heir;  that  the  Judgment 
of  homologation  attacked  is  a  nalUty; 
that  anotber  account  ought  to  be  ren- 
dered, and  tbe  plaintiffs  cltefl;  but,  how- 
ever this  may  be.  It  is  clear  thuc  tbe  plain- 
tltb  cannot  be  listened  to,  unless  they  at- 
tack the  Jadgment  recognising  Mrs.  Glltlng- 
ham  as  sole  heir,  making  her  or  her  rep • 
reeentatives  party  delendant,  and  also 
assail  tbe  order  dlsebarglngtbedefendant, 
Baum,  as  administrator  nf  thesucceeslon, 
neither  of  which  the  plaintiffs  have  done. 
The  court  cannot  recognise  the  plaintiffs 
aa  sole  heirs,  wlthoot  annnUlag  the  Judg- 
ment In  favor  of  Mrs.  Gllllughuiu,  and  tr 
cannot  do  so,  unless  she  Is  called  In  to  de- 
fend It.  Neither  can  It  annul  thejudgment 
of  homologation,  and  order  another  ac- 
count, without  declaring  that  the  defend- 
ant Is  still  tbe  administrator,  and  It  can- 
not do  so  unless  tbeorderdlBrharglng  htm 
Is  rescinded.  Both  stand  until  avoided 
and  set  aside.  Mrs.  Gllllnghamor  her  rep- 
resentative la  an  essential  party,  having 
an  Intei-eet  In  matntalnlnE  a  Jadgment 
recogntting  a  status,  and  under  which 
property  has  passed  to  her.  (Courts  mast 
Judicially  notice  want  of  necesuary  par- 
ties. The  Judgment  appealed  from  appears 
to  have  been  rendered  on  the  merits  of  the 
controversy.  It  docs  not  refer  to  the  ex- 
ceptions, and  merely  states  that,  "the  law 
and  tbe  evidence  being  in  favor  of  the  di>- 
fendant  and  against  the  plaintiffs,  tbe  de- 
mand is  rejected,  with  costs."  If  It  were 
to  remain  as  it  reads.  It  might  constlcute 
resjudicata;  but  It  Is  not  Jost  that  it 
should  be  considered  as  presently  nettling 
all  the  differences  between  the  parties,  as 
the  plaintiffs,  under  its  terms,  might  be 
said  to  have  been  decreed,  under  the  Issue, 
not  to  be  the  beln  ol  the  deceased,  when 
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Id  reality  they  may  be  auch,  and  In  that 
capacity  entitled  to  the  residue  of  b  1b  es- 
tate, whatever  It  may  be.  A  door  should 
be  left  open  to  them  lor  the  revendlcation 
of  their  rlj^hta,  If  any,  after  proper  aver- 
ntentH  and  the  making  ot  a  neeesMary  and 
IndlBpeniiable  party.  It  is  therefore  or- 
dei-ed  and  decreed  that  the  Jadgment  ap- 
pealed [rom  be  amended,  ao  as  to  read  as 
a  mere  Judgment  of  dismissal,  as  In  case 
of  nonsuit,  reservlDg  to  plalutlffa  tbe  right 
to  renew  the  action,  on  proper  aver- 
menta,  and  against  the  proper  parties; 
and  that,  thus  amended,  aaidjadgment  be 
affirmed,  the  costs  of  appeal  to  be  paid  by 
tbe  appellee,  and  tbose  ol  tbe  lower  court 
by  the  plalotifla. 

(44  Za.  Ann.  UQ 

iState  az  nl.  Mabchaks  t.  JtmaB  Division 
A,  Civil  DwTitiCT  CoDKT.  (No.lO,9dl.) 

(Swpnme  Court  of  LouitUma.  Hansh  7, 1883^ 
MLa.  Ann.) 

Prohibition  to  Distbict  Jddob— UauBPATiON  of 
JcHisDioTioir  — Omission  to  Allot  Civil  Cabb 
— Injdsction— Certiobabi— When  Libs. 

1.  Prohibition  will  not  Issae  on  a  charge  of 
usurpation  of  Jarlsdlotlon  unless  a  plea  was  filed 
and  improperly  overruled  to  such  jurisdiction, 
and  when,  outside  tbe  matter  of  form  in  whico 
it  was  exercised,  the  court  was  competent  to 
render  tbe  judgment  oomplained  of. 

2.  An  omission  to  allot  a  civil  oase  In  the 
civil  district  court  lor  the  pariah  of  Orleans  is 
not  an  absolute  nullity.  The  allotment  may  be 
formally  or  tacitly  waived  or  at)audoned.  After 
tbis  bas  been  done  the  failure  cannot  be  made  a 
ground  of  complaint.  It  has  been  halA  otherwise 
in  a  oriminal  case, 

8.  This  court  will  not  aupply  a  refused  In- 
junction unlesi  In  a  very  clear  case,  where  it 
was  declined  by  a  judge  who  has  no  discretion 
to  deny  it.  and  who  is  bound  by  law  to  allow  IL 

4.  Certiomn  does  not  lie  to  ascertain  the  in- 
trinsic correctness  of  proceedings.  It  lies  some- 
times to  test  the  Jurisdiction,  and  usually  to  as- 
certain the  validity  of  prooeedlnga  in  polntofform. 
Tt  does  not  lie  where  the  proceedings,  if  irreg- 
ular, have  been  ratified,  and  wtiere  a  court  has 
tbe  inherent  competency  to  do  tbe  act  com- 
plained of,  and  has  performed  It  without  objeo- 
tion. 

(3yllabii»  by  the  Court.) 

Application  of  Paul  A.  Marchund  for 
writs  of  prohibition  and  cerfiorar/ to  the 
Jndge  ot  division  A,  civil  district  court. 
Application  denied. 

Ker  A  Davigneaox  and  Horace  E.  Up- 
ton, tor  relator,  il,  R,  Barman,  for  re- 
spondent. 

BERMunKZ.  C.  J.  This  Is  an  application 
for  a  prohibition  coupled  with  a  prayer 
for  a  certiorari.  The  letator  complains 
that  the  district  judge  has  nenrped  juris- 
diction In  the  matter  of  the  succession  of 
Ernest  Marchand,  by  appointing,  after 
the  succession  had  been  closed,  one  De 
BlolB.  liquidator  of  the  partnership  al- 
leged to  have  existed  between  him  and  tbe 
deceased,  and  by  ordering,  at  his  instance, 
the  sale  ot  property  to  pay  tbe  debts  of 
the  concern.  Tbe  relator  avera  that  he 
was  a  partner  ot  Ernest  Marchand ;  was 
appointed  administrator  of  hts  estate; 
that  his  widow  and  heirs  have  been  rec- 
ognized and  put  in  poasesslon  ot  tbe  prop- 
erty left  by  bim;  that,  it  De  Blots  wau 
entitled  to  be  appointed  liquidator,  be 
■bould  bave  brought  proper  proceedlnga 


outside  of  the  morfuarla,  and  bed  tbe 
matter  allotted,  under  the  law,  to  one  of 
the  divisions  of  the  civil  district  court, 
wblch  waa  not  done;  that  the  appoint- 
ment made  In  tbe  mortuariale  a  nullity, 
which  carries  with  It  that  of  tbe  onler  of 
sale.  The  district  Judge  retoms  that  tbe 
matter  ot  tbe  appointment  of  De  Blols 
was  one  growing  out  of  the  succession 
proceedings,  wblch,  under  tbe  rules  ot  the 
civil  district  court,  did  not  require  any 
allotment;  that  the  proceedlnga  were 
carried  on  coDtradlctorlly  wftfa  all  tbe 
parties  concerned,  who  wereefted  and  ap- 
peared without  declining  to  thejariadlc- 
tlon:  that,  after  bearing,  a  judgment  was 
rendered  on  August  6,  1891,  which  wab 
signed  after  the  nverrnllng  of  a  motloa 
for  »  new  trial,  making  tbe  appointment 
ot  the  liquidator,  from  which  no  appeal 
bas  been  taken.  Tbe  district  judgefartber 
urges  that  tbu  relator  bas  no  Interest,  aa 
he  avers  that  be  Is  the  dlscharsed  admin, 
latrator  ot  the  succession  of  Ernest  Mar- 
chand. It  Is  unnecessary  to  decide  whether 
the  appointment  ot  a  liquidator  was  or 
not  properly  made.  It  Is  a  question 
whicb  cannot  be  raised  and  determined 
on  this  application  for  a  prohibition.  It 
Is  manifest  that  tbe  civil  district  court  for 
tbe  parish  ot  Orleans  bad  Jurisdiction 
over  such  a  matter,  and  that  if.  In  ezep- 
cisinglts  power.  It  has  erred,  the  remedy 
la  not  by  a  resort  to  tbia  court,  under 
the  provlatona  of  article  90  ot  the  consti- 
tution, but  by  an  appeal,  this  being  a  case 
In  wblch  It  can  be  obtained.  It  doea  not 
appear  affirmatively  that  tbe  relator,  in 
the  proceedings  for  the  appointment  of  a 
llqaidntor,  ever  excepted  to  tbe  jurladlc- 
tlon  of  tbe  Judge,  and  It  is  the  settled  Juris- 
prudence  of  this  court  that  prohibition 
will  not  issue  unless  It  appears  that  tbe 
Jurisdiction  waa  pleaded  to  and  the  plea 
waa  overruled.  The  relator  has  not  ap 
pealed  from  the  Judgment,  and  cannot 
snbstltnte  tbe  application  for  a  prohibi- 
tion to  an  appeal.  The  functions  of  the 
two  remedies  are  glaringly  dlHereut.  The 
oinUsion  to  allot  a  civil  case  is  not  an 
absolute  nullity.  The  allotment  may  be 
formally  and  tacitly  waived  and  aban- 
doned, and,  after  tbla  Is  done,  tbe  door  for 
a  complaint  that  it  did  not  take  place  la 
ettcRtoally  closed.  This  court  baa  beld 
differently  In  a  criminal  case.  State  v. 
Addotto,  84  La.  Aun.l.  The  failure  ot  the 
relator  to  complain  of  the  absence  of  an 
allotment, either  by  exception,  sensonably 
set  up.  or  otberwiae,  prevents  talm  from 
proving  that  Irregularity  here  If  It  be  a 
factor  In  this  matter.  Tbe  respondent 
urges,  besides,  that  the  relator  ia  without 
Interest,  as  he  avers  that  be  waa  dis- 
charged as  administrator  of  the  eucces- 
sion  lit  E.  Marchand;  but  tbe  relator  dora 
not  claim  that  in  that  capacity,  or  as  an 
belr,  or  ntberwlue,  he  la  Intepested  i» 
tbe  succession.  He  assumes  tbe  attitude. 
In  bla  petition,  of  a  copartner,  and  com- 
plains that  a  liquidator  was  Illegally 
appointed  to  take  charge  ot  the  partner- 
ship in  which  he  Is  concerned  as  a  mem- 
her.  Tbe  relator  complains  of  the  order 
of  sale  granted  at  the  Instance  ol  De  Blols 
as  liquidator.  It  may  be  said  that  If  this 
order  Is  Illegal  tbe  relator  should  have  set 
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forth  Its  Illegality,  and  Bought  an  liijonc- 
tlon  In  the  lower  eonrt.  and  that  If  that 
tribunal  bad  Jarlsdictlon  to  make  the 
appointment  of  odo  to  liqDldate  tbe  part- 
nereblp,  It  sorely  bad  tbe  power  of  order- 
ing the  Bale  of  its  assets  to  discharge  its 
liabilities.  It  does  not  appear  that  be  has 
BoiiKht  relief  In  that  form  below,  and  he 
caonot  be  allowed  to  Invoke  the  powers 
of  snperTialun  of  this  court  In  tbe  present 
form,  to  supply  that  nmlsaion.  This  sort 
of  provisional  relief  should  not  emanate 
from  this  court,  unless  In  very  clear  cases. 
In  which  a  district  court  has  arbitrarily 
declined  to  srant  it.  In  one  of  the  in- 
stances in  which,  upon  proper  aud  full 
avermentB,  the  law  leaTea  no  dlscretlun 
to  such  court,  batdlctatee  tbe  granting  of 
tbe  remedy,  and  where  Injury  would  evi- 
dently be  sustained.  The  relator  has  also 
applied  for  a  certiorari.  It  la  unnecessary 
to  give  this  aoplicatlou  any  extended  at- 
tention. Tbe  writ  issues  sometimes  to 
test  a  Jurisdiction,  and  usually  to  ascer- 
tain not  the  intrinsic  correctness  of  pro- 
ceedings, but  their  extrinsic  validity  In 
point  of  form.  Tbese  questions  have 
been  considered.  We  have  determined 
that  if  tbe  allotment  was  Irregular  the 
irregularity  has  been  acquiesced  in  and 
ratified,  and  that  the  civil  district  court 
had  Jurisdiction,  and  was  competent  to 
do  tbe  acts  eomplalned of,  tntheabsenceol 
any  objection  to  the  exercise  of  its  powers 
la  that  respect,  in  tbe  form  In  which  It 
did.  It  is  therefore  decreed  that  tbe  pre- 
liminary orders  herein  made  be  annulled, 
and  that  this  application  for  a  prohibi- 
tion and  a  certiorari  be  refused. 
(M  iM.  Aan.  M«)  

Mat  et  al*  t.  Nrw  Oklbans  ft  C.  B.  Co. 
(No.  10,884.) 

(Supreme  Court  of  LmtisUma.  April  4, 1803. 
4tLa.Anii.> 

Pabtnbksbif  Fbofbbtt  —  WbaT  Constitvtbb— 

BaITEUUPTOT— TlTLB  OT  ASBIGITBe— COLLATERAL 

Attack. 

1.  Apnichase  ot  Immovables  w  the  members 
of  a  commercial  firm,  made  with  the  partnership 
fands  and  foraccnant  aod  ase  of  the  partnership, 
as  shown  hy  the  hooks  of  the  latter,  though  the 
title  be  taken  in  tbe  names  of  the  individual 
members,  haa  precisely  the  bame  effect  as  if  the 
title  had  been  taken  in  the  name  of  the  partner- 
ship. In  either  case  the  partners  become  Joint 
ownere,  but  as  between  theniBelves  they  hold  for 
the  beneflt  cf  the  firm. 

0.  A  transfer  by  one  partner  to  Us  copart- 
ners or  to  a  third  person  of  all  his  interest  in 
the  firm  and  its  property  operates  a  divesitttu^ 
of  his  beneficial  interest  in  imaiovabtes  beld  as 
■hove,  and  disables  himfrom  contestiog  tbe  title 
of  hto  transferee. 

8.  An  assignment  in  bankruptcy  under  tbe 
bankrupt  taw  of  the  United  (States,  differing  from 
a  cession  under  the  Louisiana  insolvent  laws, 
divests  tbe  bankrupt  of  his  title  to  all  bis  prop- 
arty,  and  transfers  the  same  to  his  assignee. 

A.  While  the  assignee  holds  the  title  in  trust 
for  the  creditors,  and,  as  to  any  residaom  after 
their  satisfaction,  for  the  bankrupt,  his  title  can- 
not Iw  divested  without  proper  Aowlnffto,  aud 
order  made  by,  the  court  which  has  the  control 
and  adminiatration  of  tbe  trust. 

5.  Until  this  has  been  done  other  courts  must 
respect  tbe  titleof  the  assignee,  at  least  until  his 
discharge. 
(fiyUabw  by  fhe  Court) 
Appeal  from  civil  district  eonrt,  parish 
ol  Orleans;  Nicholas  H.  BiGBTOB,  Judge. 
T.108O.I1O.29— 49 


Action  by  Mary  P.  May  and  otben 
against  the  New  Orleans  ft  CarroUton 
Bailroad  Company  to  recover  an  interest 
in  certain  land.  From  a  Judgment  from 
defendant,  plaintiffs  appeal.  Affirmed. 

Leovy  &  Blair,  for  app^ants.  Johxt 
M,  Bonner^  for  appellee. 

FcNNER,  J.  The  pertlneut  and  control- 
ling facts  In  the  case  are  as  follows:  On 
the  12th  of  April,  1866,  O.  T.  Beauregard 
leased  tbe  railroad  belonging  to  tbe  New 
Orleans  &  CarroUton  Railroad  Company 
for  the  term  of  25  years,  with  tbe  stipula- 
tion that  the  same  should  be  converted 
from  a  eteam  Into  n  horse  railroad  at  the 
expense  of  the  lessee,  and  with  the  further 
stipulation  that  at  the  expiration  of  tbe 
lease  tbe  road  and  improvements  should 
revert  to  tbe  lessor.  Thomas  P.  May  aud 
A.  C.  Graham  signed  tbe  lease  as  sureties 
of  the  lessee.  On  April  18,  1866,  Beaure- 
gard. May.  aud  Graham  entered  Into  a 
copartnership  by  notarial  act,  which  do- 
dared  that  thelease  above  referred  to  was 
to  be  beld  for  the  Joint  account;  that 
Beauregard  was  to  conduct,  manage,  and 
direct  tbe  enterprise;  that  May  and  Gra- 
ham were  to  furnish  tbe  money  necessary 
to  carry  It  on,  In  amounts  and  at  dates 
specified;  that  books  of  accounts  were  to 
be  kept;  aud  that  each  partner  was  to 
have  an  equal  one-third  of  the  net  profits. 
The  act  ol  copartnership  does  not  give 
any  firm  name  to  tbe  partnership,  btit  the 
evidence  shows  that  the  bublD^swas  con- 
ducted and  the  books  were  kept  under  the 
name  of  the  CarroUton  Railroad  Com- 
pany. One  of  tbe  first  necessities  of  the 
enterprise  was  to  eRtnbllsh  stables  for  tbe 
live  stock  employed  therein.  Accordingly 
a  square  of  ground,  being  tbe  property 
here  In  controversy,  was  purchased  tor 
that  purpose.  The  title  was  taken  in  the 
Individual  names  of  the  partners,  in  tbe 
proportion  of  one  undivided  third  each; 
but  the  books  of  the  partnership  show 
that  the  cash  portion  of  tbe  price  was 
paid  by  a  check  of  tbe  partnership,  and 
said  books  further  expressly  declare  that 
the  purchase  was  mnde"bytbe  partner- 
ship." They  also  show  that  tbe  first  de- 
ferred payraent,  due  May  8,  1867,  was  paid 
by  the  partnership.  Stables  were  built 
on  tbe  property,  and  It  was  need  by  the 
partnership  In  Its  business.  Subseqnentiy. 
Thomas  P.  May,  by  facts  not  necessary 
to  mention,  became  a  debtor  of  theUnited 
States  In  an  enormous  sum.  By  an  act 
passed  on  May  14, 1867,  May  assigned  to 
tbe  United  States,  in  part  pajment  of  this 
debt,  a  large  amount  of  property,  "real, 
personal,  and  mixed,**  itemized  in  tbe  act, 
and  comprising  the  following,  vis. :  "The 
interest  of  theaald  May  In  and  to  the  Car- 
roUton Railroad  Company,  and  tbe  prop- 
erty, stock,  and  appurtenances  thereto 
belonging;  tbe  value  of  which  Is  estimat- 
ed at  9480,000."  By  a  further  clause  in 
said  act.  May  bound  himself  "to  sign  and 
execute  all  acts  or  other  instmwents  of 
writing  that  may  be  necessary  to  give  to 
the  United  States  full,  complete,  and  valid 
titles  to  the  property  herein  tranalerted.  * 
Accordingly,  on  May  16,  1887*  May  exe- 
cuted a  further  and  more  apeelfle  tranater 
to  the  United  States  ol  his  Intereafln 
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and  to  tbu  New  Orleans  &  Carrollton Ball- 
road,  the  lease  and  other  franchlaea  there- 
of, eDd  the  railroad  tracks,  rolling  Htock, 
engines,  cars,  live  stock,  and  other  appor- 
tenanees  thereaoti)  belonging,"  proceed- 
ing to  refer  to  and  particularly  describe 
the  nature  ul  the  property  and  Interest  ns 
fixed  by  the  terira  of  the  lease  and  the 
articles  of  copartnership.  The  act  further 
recites  that  it  was  "executed  In  contlrnia- 
tlnn  of  the  act  of  transfer  of  said  riffht, 
title,  and  Interest  In  the  said  railroad  and 
the  said  lease  thereof,  and  of  other  prop- 
erty, real  and  personal,  belonglug  to  said 
May,  passed  on  May  14, 1867."  On  Octo- 
bers!, 1867,  the  Gnited  States  executed  an 
act  of  transfer  to  Bonneval,  Hernandez, 
and  Binder  uf  all  Its  rlteht,  title,  and  In- 
terest In  and  to  the  property  therein  de- 
scribed. Including:  (1)  Its  Interest  In  the 
lease  of  the  railroad;  (2)  In  the  partner- 
ship between  May,  Graham,  and  Beaure- 
gard ;  and  (8)Tariou8  pieces  of  real  Mtate, 
specifically  described,  and  among  others 
the  square  of  ground  In  controversy.  In 
the  same  month  an  act  was  paused  be- 
tween the  New  Orleans  A  Carrollton  Ball- 
road  Company,  Beauregard,  Bonneval, 
Binder,  and  Hernandez,  by  which  this 
property  passed  to  the  present  defendant, 
which  has  si uce  possessed,  occupied,  and 
uHed  the  same.  In  April,  1871,  Thomas  P. 
May  availed  himself  of  the  haubropt  law 
of  1S67.  His  BcheduleP  exhibited  large 
debts,  and  no  assets  whatever.  He  spe- 
cifically declared  therein,  under  oath,  that 
he  had  no  real  estate,  and  that  there  was 
none  to  the  posKeHlon  or  enjoyment  of 
which  he  la  entitled.  He  also  Inserted 
therein  the  following  sworn  statement: 
"In  May,  1867,  by  act  before  Graham, 
notary,  I  transferred,  to  secure  the  United 
States,  all  my  real  and  personal  proper- 
ty,  consisting  of  real  estate  in  square 
bounded  by  canal,  •  •  •  the  Payne 
plantation,  •  •  •  my  Interest  In  Car- 
rollton Ballroad,  etc.  A  regular  as- 
signment was  exncoted  to  E.  E.  Norton, 
assignee,  who  has  never  been  discharged. 
There  beInK  no  property  surrendered, 
as  appeared  by  the  schedules,  no  cred- 
itor appeared  to  prove  his  debt.  In 
due  course.  May  obtained  his  discharge. 
He  subsequently  left  New  Orleans,  and 
died  in  London,  England,  In  l8S7.  The 
present  Is  a  petitory  action  brought  by 
his  major  daughter  and  by  his  widow,  as 
tutrix  of  hie  two  minor  children,  to  re- 
cover his  interest  In  the  square  uf  ground 
hereinbefore  alluded  to,  alleging  that 
May  validly  purchased  the  samelniset, 
had  never  sold  ur  conveyed  it,  died  In  the 
ownership  thereof,  and  that  plalntlBs  In- 
heritnd  the  same  from  him;  that  defend- 
ant Is  a  wrongful  poasesBor,  and  should 
be  condemned  to  deliver  the  same,  and 
also  to  pay  946,000  as  rent  and  revenues. 
Numerous  defenses  are  Interposed,  which 
we  shall  consider,  as  far  as  necessary.  In 
disposing  of  the  case. 

1.  Whatever  sympathy  we  migbt  feel 
with  the  children  of  May,  we  are  bound  to 
recognise  the  fact  that  they  stand  In  the 
shoes  of  their  father,  and  haveno  title  to 
any  consideration  which  would  not  be  ex- 
tended to  him  It  be  were  personally  plain- 
tiff. 11  there  be  any  ambiguity  In  the  acts 


by  which  It  Is  claimed  that  May  bad  di- 
vested himself  of  this  property,  his  acts, 
words,  and  conduct  showing  the  meaning 
and  effect  which  he  himself  attributed  to 
them  should  have  great  weight  in  their 
eonatrnctton.  His  sworn  declarations, 
which  we  have  qnoted  from  his  bank- 
rtiiitcy  proceedings,  admit  o!  hot  one  of 
two  explanations :  Either  (1)  that  he  In- 
terpreted and  Intended  bis  transfers  to  the 
United  States  as  operating  a  divestiture 
of  bis  title  to  this  property ;  or  (2)  that 
he  designedly  concealed  his  Interest,  with 
the  purpose  of  defrauding  his  creditors. 
The  first  hypothetfila  would  go  far  to- 
wards ending  this  controversy.  The  sec- 
ond would  drive  falm  away  from  the  por.' 
tals  of  Justice,  as  coming  with  unclean 
hands.  Hood  v.  Frellsen,  81  La.  Ann.  577. 
The  first  U  nnquestlonably  the  correct 
hypothesis,  which  hie  children  will  hardly 
dispute,  and  which  la  maintained  by  May's 
silent  acquIeMcence  la  the  effect  given  tu 
his  conveyances  down  to  the  day  of  bis 
death.  We  cannot  concur  In  the  restrict- 
ive Interpretation  placed  by  counsel  fur 
plaintiffs  on  May's  swurn  statement  In  his 
bankruptcy  schedules,  that  be  had  trans- 
ferred to  the  United  States  "all  his  prop- 
erty, real  and  personal."  He  claims  that 
this  expression  Is  limited  by  the  succeed- 
ing statement,  meutlonlug  the  i>artlcular 
properties  so  transferred.  We  think  the 
proper  constrnctiun  Is  reached,  not  by  re- 
stricting the  words  "ail  hia  property,  'but 
by  amplifying  the  meaning  of  the  succeed- 
ing descriptive  terms,  and  by  attributing 
to  the  words,  "my  Interest  In  theCarrolW 
tnn  Ballroad,'*  the  signification  of  his  In- 
terest In  everything  connected  with  the 
road,  including  the  partnership  and  all  Its 
property.  No  other  Interpretation  Is  con- 
sistent wltb  reason  or  honesty  ;  for.  If  be 
did  not  mean  "all  bis  property,"  why  did 
be  use  that  phrase?  And,  If  ho  meant  to 
exclude  any  property,  why  does  It  not  ap- 
pear on  his  schedule?  It  Is  obvious  that 
this  declaration  was  made  to  explain  why 
he  had  no  property  to  surrender,  and  sur- 
rendered none.  It  la  nothing  less  than  a 
solemn  declaration,  nnder  oath,  that  May 
Intended,  by  his  acts  of  transfer  to  the 
United  States,  to  embrace  all  his  property. 
Including  that  here  in  controTnrsy. 

2.  There  can  be  no  donbt  that  by  the 
act  of  May  14, 1867,  May  Intended  to  trans- 
fer, and  did  transfer,  to  the  United  States, 
his  interest  In  the  partnership  between 
Beauregard,  Graham,  and  himself,  and  in 
all  the  property  bclongingto  it.  Theterms 
used  admit  of  no  other  Interpretation. 
The  Carrollton  Railroad  Company  was 
the  firm  name  In  which  tlie  partnership 
conducted  its  business,  and  kept  the  books 
of  account  required  by  the  articles.  He 
transferred  his  interest,  not  in  the  rail- 
road, but  In  tbe  railroad  company,  and  In 
the  property  belonging  to  the  company. 
The  distinction  Is  emphasised  by  the  suc- 
ceeding act  of.  May  16th,  which  was  ob- 
viously Intended  to  make  a  more  specifle 
and  descriptive  transfer  of  his  particular 
interest  In  the  railroad  Itself,  the  lease 
thereof,  and  its  franchises  and  appurte- 
nances. It  Is  equally  clear,  under  the  evi- 
dence, that  this  square  of  ground  was 
bought  and  paid  tor  with  the  foods  awl 
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fortbeflccount  and  use  of  the  partoershlp. 
The  books  of  the  partnereblp  explicitly 
show  tblB,  and  May  baa  oever  contradict- 
ed and  cuald  not  contradict  them, at  least 
without  BhowlD;{  fraud.  Every  tact  Id 
the  case  fully  corroboratea  the  books. 
Such  a  purcham  of  ImmoTable  property 
by  meuibera  of  a  eonimerclBl  partnership, 
with  the  purtaerablp  funds  and  for  the 
partnerslijp  account,  though  the  title  be 
taken  In  the  name  of  the  Individual  part- 
ners, has  precisely  the  same  effect  as  If  the 
title  were  taken  In  the  name  of  the  part- 
nership. In  either  case  the  Individual 
partners  became  Joint  owners.  Allen  t. 
whetstone,  85  ha.  Ann.  849;  Thomas  ▼. 
Scott,  3  Hob.  (La.)  256.  Bnt  thongb  the 
legal  title  vests  In  the  individual  partners, 
and  the  share  of  each  Is  liable  toselsuro 
for  his  individual  debts,  yet  as  between 
the  partners  the  property  Is  equitably  and 
practically  partnership  property.  This 
subject  was  dealt  with  by  this  conrt  In  the 
case  of  Baca  t.  Ramos,  10  La.  417,  where 
the  title  to  the  immovable  was  taken  in 
tbe  name  of  **J.  Rbmos,  A.  Baca,  and  J. 
Preba,  partners  trading  under  the  firm 
and  style  of  J.  Ramos  and  Company." 
After  tbe  purL-hase  Baca  transferred  bis  in- 
terest In  the  partnership  to  his  r.opartners. 
He  subsequently  claimed  that  this  trans- 
fer did  not  divest  bis  ownership  of  tbe 
above  Immovable,  and  sued  bis  former 
partners  for  a  partition  thereof.  Jadge 
Mautin,  as  organ  of  the  court,  said :  "The 
only  question  which  this  case  presents  la 
whether  the  bouse  and  lot  was  part  of  tbe 
partnership  property.  The  confisel  for 
plaintiff  contends  that  this  Is  Joint  prop- 
erty, In  which  he  Is  a  Joint  owner,  and  not 

fartnerablp  property.  Skillman  v.  Purnell, 
La.  496.  The  act  of  sale  by  which  the 
premises  were  acquired  shows  that  the 
purchase  was  made  by  the  parties  to  this 
suit  as  partners  trading  under  the  firm  of 
Joseph  Ramos  &  Co..  and  a  note  was  given 
for  one-half  the  price,  bearing  the  signa- 
ture of  the  firm.  The  partners  were  Joint 
owners,  and  either  of  them  might  have 
sold  his  undivided  share  or  Interest  In  tbe 
property,  wblch  was  liable  to  seizure  for 
bis  private  debts.  But,  In  case  of  such 
sale  and  seizure,  he  must  have  accounted 
to  his  partners  for  the  price.  Neither  could 
be  have  occupied  any  part  of  the  property 
for  his  private  use  without  compensating 
his  copartners.  In  fact,  the  title  to  one 
undivided  third  was  In  him,  but  the  value 
thereof  belonge<1  to  the  partnersfiip. 
When  tbe  plaintiff  withdrew  from  tbe 
firm,  and  received  a  given  sum,  he  relin- 
qnished  his  interest  In  the  value  of  the 
house  and  lot  In  question  to  his  copart- 
ners. He  taas  therefore  no  right  to  de- 
mand a  sale  for  partition,  as  immediately 
after  it,  the  price,  being  the  value  of  tbe 
premises,  would  instantly  become  the 
property  of  defendants.  The  distinction 
which  we  have  taken  between  the  title  by 
which  the  property  Is  held,  and  the  value 
thereof,  is  well  known  In  tbe  other  states 
of  tbe  DdIoo,  where  the  common  law  pre- 
vails. Theserightsarethere  distinguished 
by  the  expressions  'legal  title'  and  'equi- 
table title.*  There  courts  of  equity  en- 
force the  rights  of  the  equitable  owner  by 
compelllngthe  legal  one  to  make  a  convey- 


ance to  the  other,  precisely  as  this  court  did 
in  the  case  of  Hall  v.  Sprigg,7  Mart.  (La.) 
24S."  This  case  was  affirmed,  and  like 
principles  announced,  in  a  later  decision. 
Tbomas  v.  Scott«  8  Rob.  (La.)  256.  We 
consider  that  these  authorities  dispose  of 
May's  rights  in  this  case.  If  a  transfer  by 
one  partner  to  his  copartners,  of  tbe  for- 
mer's interest  in  tbe  partnership,  divests 
bis  beneficial  interest  lu  Immovables  held 
by  the  partners  jointly  for  account  of  tbe 
firm,  a  like  transfer  to  a  third  person  can- 
not have  a  lesseffect.  In  the  latter  as  in 
the  former  case  tbe  transferrer  is  disabled 
from  contesting  the  title  of  his  transferee, 
or  from  netting  up  adverse  claims  on  such 
property.  We  therefore  hold  that  the 
transfer  by  May  to  the  United  States  had 
precisely  tbe  effect  which  both  parties  ob- 
viously, at  the  time  of  tbe  contract  and 
ever  afterwards,  intended  and  considered 
tbat  It  should  have,  vis.,  a  valid  divesti- 
ture of  May's  rights  In  the  property  In 
controversy.  As  plaintiffs  must  recover 
on  the  strength  of  tbeir  own  title,  and  not 
on  the  weakness  of  that  of  defendant,  we 
have  no  occasion  to  discuss  the  question 
raised  as  to  the  validity  of  subsequent 
translers  by  tbe  T7n1ted.  States  and  Its  as- 
signs to  the  defendant. 

3.  Tbe  foregoing  views  render  It  nnnec- 
rasary  to  discuss  at  length  the  defense 
based  upon  May's  assignment  In  bank- 
ruptcy as  operating  a  divestiture  of  his 
title  which  would  bar  this  action.  We 
have,  however,  studied  the  question  very 
closely  under  the  light  thrown  upon  It  by 
tbe  authoritlies  cited  and  by  the  very  able 
argnments  on  both  sides.  Tbe  decisions 
of  this  court  to  the  effect  tbat  cession  of 
property  under  our  state  insolvent  law 
does  not  operate  a  translation  of  title 
have  no  application  to  the  United  States 
bankrupt  laws,  because  they  are  based  on 
express  provisions  of  onr  Revised  Civil 
Code,  of  which  it  is  only  necessary  to  quote 
nrtlcleB2175  and  2178:  "Thesurrenderdoes 
not  give  the  property  to  the  creditors.  It 
only  gives  them  the  right  of  selling  it  for 
their  benefit,  and  receiving  tbe  income  of 
it  until  sold. "  Article  2175.  **  As  the  debt- 
or preserves  his  ownership  of  the  proper- 
ty surrendered,  he  may  divest  tbecredltors 
of  their  possession  of  the  same  at  any  time 
before  they  have  sold  It,  by  paying  the 
amount  of  his  debts,  with  tbe  expenses  at- 
tending the  cession^"  Article  3178.  Tbe 
bankruptlawcontalns  nosocb  provisions, 
but  on  tbe  contrary  declares:  "As  soon 
as  the  assignee  Is  appointed  and  qualified 
the  Judge,  or,  where  therein  no  opposing 
interest,  the  register  shall  by  an  instru- 
ment under  his  hand  as^gn  and  convey 
to  tbe  assignee  all  the  estate,  real  and  per- 
sonal, of  the  bankrnpt,  with  all  his  deeds, 
books,  and  papers  relating  thereto,  and 
such  assignment  shall  relate  back  to  the 
commencementof  said  proceedlngln  bank- 
ruptcy, and  thereupon,  by  operation  of 
law,  the  title  to  all  sncfa  property  and  es- 
tate, both  real  and  personal,  shall  vest  In 
uald  assignee.  •  •  ■**  HectlooMofbank- 
rupt  act  of  1S67.  Tbat  the  assignee  holds 
the  title  In  trust  first  for  the  creditors, 
and,  as  to  any  residuum  after  tbeIr  satis- 
faction,lor  tbe  bankrupt.  Is  doubtless  true. 
Bnt  it  Is  certainly  not  In  tbe  power  ol  the 
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bankrupt,  by  hit  idmple  fpse  dixit,  to  ter- 
mlaate  tbe  Inut,  and  ritrest  the  title  or 
the  aB8l£Df>e  In  talB  own  favor.  If  be  baa 
reaBons  to  urge  why  the  aasigaee's  title 
should  tie  terminated,  and  the  property 
restored  to  him  as  reaid  nary  cestui  que 
trust,  this  is  not  the  forum  In  wblch  to 
Tindlcate  them.  He  mnet  go  to  the  court 
which  baa  tbe  control  and  administration 
of  the  trust,  and  there  make  blsshowluK. 
and  obtain  such  relief  as  he  Is  entitled  to. 
Bump,  Bankr.  (lOtb  Ed.)  pp.247,  248.  Un- 
til then,  this  and  every  other  court  must 
respect  tbe  title  of  tbe  aaalKnee.  Erwln  v. 
n.  S.,97  (J.  S.  892;  Clark  w.  Gark.  17  How. 
815;  Comesya  r.  YassA,  1  Pet.  198. 
Judgment  affirmed. 

(44  Oft.  Ann.  «)  — 
CuTBBR     Addibon  ot  aS.  (No.  11,008.) 

(flupranw  Oburt  cf  XouMomo.  lUroli  7, 1S82. 
M  La.  Ann.) 

Illboax  Rbmovai.  or  FaircB— CoiiPBsnATioir— 

ReasoKABLBKESS  —  APFBAIi  —  DlSHUBAL—JUBI^ 

DICnOITAI.  Amodnt. 

1.  An  appeal  may  fie  dismfsBOd  "proprio 
motu,  in  a  proper  case,  in  which  the  claim  Is  in- 
flated to  give  Jorladlcticm  to  the  supreme  ooart 

2.  Tbe  matter  hare  biTolved  is  one  of  fact, 
and  relates  to  damagns  sustained  by  the  illegal 
removal  of  a  fence.  Tbe  Jury  seem  to  have  done 
Justice  by  making  a  reasonable  allowance,  and 
tbelr  veraict,  not  having  heen  shown  to  be  erro- 
neous eltbor  way,  is  not  distorbed. 

{Syllaiiua  &v  the  Court) 

Appeal  from  dlatrlct  court,  pariah  of 
Tanfclpaboa;  jAUBsM.THoupeoK.Judge. 

Suit  by  JuBepb  B.  Cutrer  against  Aeb- 
tord  Addison  and  others  to  recover  datb- 
ages  for  tearlna;  down  certain  fences. 
From  a  Judsment  for  plaintiff,  defendants 
appeal.  Affirmed. 

Reid  A  Keid,  for  appellants.  W.  B, 
Kemp,  for  appellee. 

Bbbmudez,  O.  J.  This  IB  a  suit  tor  tbe 
recovery  of  f2,600,  as  dumagea  alleged  to 
have  been  occnsloned  by  the  defendants 
lor  Illegally  and  mallclonsly  breaking, 
tearing  down,  and  hauling  away  a  divid- 
ing fence  between  the  cnntlgauas  farms  of 
the  plaintiff  and  of  the  defendants,  "leav- 
ing a  large  portion  of  that  of  petitioner 
unprotected  and  In  tbe  woods. "  The  an- 
•wer  was  a  general  denial,  a  charge  of 
malielooa  and  vpzatluus  proMPcntdon,  to 
harass  defendants,  wbohad  been  crlmlnttl- 
)y  proBccuted,  hut  acqnltted,  and  who 
have  sustained  $500  damages,  which  are 
asked  In  reconvention.  The  Issues  were 
tried  by  a  Jury,  who  returned  a  verdict  of 
$200  in  favor  of  plaintiff,  on  which  tbe 
court,  aatlafled  with  tbe  finding,  rendered 
a  judgment  for  as  much.  The  defendants 
appealed,  and  the  plaintiff,  answering, 
prays  for  en  increase  of  tbe  judgment  to 
the  full  amount  claimed.  Surely,  the 
plaintiff  has  some  cause  for  complaint  for 
which  he  isentltled  to  be  Indemnltled ;  but 
It  la  aorprlslng  that  be  abould  ever  have 
Imagined  tbat  a  court  of  justice  could  al- 
low  blm  •2.600  to  repair  tbe  injury  which 
be  has  Bustalned.  It  la  clear  tbat  he  mag- 
nified and  swelled  It  to  tbat  exaggerated 
figure  for  no  other  purpose  than  that  of 
waking  a  JarfBdlctlonal  allegation  for  tbe 


(la- 
recovery  of  a  largely  flctltloua  claim.  In 
order  to  bring  the  case  within  the  Jurlsdlo 
tlon  of  this  court.  Had  the  appeal  been 
taken  by  the  plaintiff,  and  had  tbe  defend- 
antB  moved  for  its  dismissal,  tbe  motion 
would  have  prevailed,  the  claim  being 
manifestly  Inflated;  but  as  the  defendants 
could  not  faave  taken  tbelr  apr>eal  to  an- 
other appellate  jurisdiction,  and  were 
bound,  nnder  the  allegations,  to  come 
here,  we  cannot,  propria  wotu,  dlamlss  It, 
as  we  might  otherwise  have  done.  The 
reconrentlunal  demand  was  not  formally 
or  expressly  passed  upon,  although  tt  may 
have  been  conaldered  and  acted  upon. 
However  this  be.  It  1b  not  befon  us,  ae 
might  be  a  plea  of  payment  or  aucb  other 
plea  ae  It  la  an  Independent  matter,  which 
might  have  formed  tbe  object  of  a  distinct 
suit.  The  defendants  have  not  shown 
that  the  verdict  of  tbe  Jury  la  excessive, 
and  the  plaintiff  hasuotestabllBhed  that  It 
Is  for  less  than  be  Is  entitled  to  recover. 
Under  tbe  circa  ma tances,  tbe  qnestlun 
Involved  b^ng  one  of  fact  and  of  little  Im- 
portance, the  finding  of  the  Jury,  wblcb 
has  satisfied  neither  side,  should  not  be 
disturbed.  Judgment  affirmed. 


(44  lA.  Asa.  m) 

Succendon  of  MonTOOHBsr.  (No.  10,99B.) 

(Suprsme  Cotcrt  qf  Xouialano.  Hardi  7,  ISQL 
44  La.  Ann.) 

UOBTOAOB— RBHUKCIATIOS  OW  XSTXRBaT  BT  WlVB 
—  RbqciSITES— NOTARIU  OBBTinOATB— BVBDBX 

or  PBOor. 

1.  The  renanciatlon  by  a  married  woman  of 
her  rights  against  her  husband  and  his  property. 
Id  order  to  be  valid  and  binding,  must  have  been 
made  as  required  by  the  act  of  1835,  embodied  la 
Rev.  Civil  Code,  art  129. 

5.  The  notary  must  tiave  explained  to  ber, 
out  of  tbe  presence  of  her  husband,  the  nature 
of  her  rights,  and  that  of  tbe  contraot  she  agrees 
to,  and  must  have  detailed  the  oircnmstancea 
and  tbe  occurrence  In  the  aot. 

8.  A  failnreto  oom^  with  the  requlremeats 
of  the  law,  which  are  oondlUoDa  preoadent,  vi- 
tiates the  renanciatlon. 

4.  Tbe  presumption  omm/ta  rtte  acta  does  not 
attach  in  a  oaae  like  this. 

6.  It  does  in  that  of  a  district  judge,  author- 
izing a  married  woman  to  borrow  and  mortgage, 
because  he  Is  a  Judicial  officer  empowered  to  bear 
and  determioe,  but  not  In  tbat  oi  a  notary,  who 
I<i  a  ministerial  officer,  who  baa  no  Judgment 
whatever  to  exercise  and  pronounce. 

6.  The  burden  is  on  the  creditor  who  exposes 
the  rennnoistion  of  a  married  woman,  in  onter  to 
defeat  her  money  snd  mortgage  claims  against 
her  hnsbuid  and  his  property,  to  sbow  by  legal 
evidence  that  tbe  essential  formalities  required 
by  article  129,  Rev.  Civil  Code,  as  conditions 
precedent  tor  the  validly  of  the  tenunoiatfon, 
nave  been  observed. 

{SyUahua  by  tAe  Court) 

Appeal  from  district  court,  parish  ol 
East  Carroll;  Field  F.  Montoouert, 
Judge. 

On  opposition  to  accounts  In  the  settle- 
ment of  the  HUccettsIon  of  J.  W.  Montgom- 
ery. From  a  Jndgment  dlsmlsslng.the  op- 
position, and  allowing  tbe  claim  of  Mrs. 
A.  E.  Montgomery,  tbe  opponenta  appeal. 
Affirmed. 

J.  L.  Dajfgand  C.S.  TKr(F,forappel1aat. 
J.  M.  KenDtdyanH  JosepbS.  BauadeUttor 
appellees. 


SOUTHERN  It£FOBT£B,yoL.10. 
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Bbbmudez,  C.  J.  This  controversy  in- 
Tolvea  the  validity  of  a  wife's  renanclatlun 
of  ber  rlffbts  against  her  husband,  aad  the 
property  mortgaeed  by  lilm.  In  favor  of  a 
creditor.  J.  W.  Montgomery  having  died, 
his  widow  filed  an  accouut  of  her  admin* 
Istratlon  of  hts  estate,  on  which  she  placed 
herself  as  a  creditor  for  $0,307  with  the 
legal  mortgage. accorded  by  law  to  secure 
Its  payment,  the  same  to  be  satisfied  In 
preference  to  the  claims  of  aU  other  credit- 
ors. The  account  was  opposed.  Mrs. 
Montgomery  liaTing  died,  her  son  was 
appointed  to  succeed  her,  and  he  filed  an- 
other account,  adopting  that  previously 
presented.  There  was  Judgment  dismiss- 
ing the  opposition  and  maintalnlDg  the 
claim  and  the  mortgage  contended  tor,  In 
iRTor  of  Mrs.  MontgomeTy  and  of  her  suc- 
ceaslon.  It  Is  from  that  Judgment  that 
the  present  appeal  is  taken.  There  is  no 
contention  as  to  the  araonut  of  the  claim, 
and  as  to  a  proper  registry  of  it,  at  the 
(late  of  the  mortgage  by  Montgomery,  in 
TaTor  of  Davis.  In  1881.  The  litlgatiun 
relates  to  the  validity  of  the  renunciation, 
mentioned  In  the  notarial  act,  as  having 
lieen  made  by  Mrs.  Montgomery.  That 
instrument  contains  thu  following  decla- 
ration: **  I  certify  that  there  does  not  ex- 
iHt  un  the  Deeeona  and  other  plantations 
any  mortgage,  except  the  following  legal 
mortgage,  in  favor  of  Mrs.  Elisa  Vail,  wife 
of  the  mortgagor,  tor  f6,04f).05,  recorded 
on  the  8d  day  of  August,  1874;  and  she 
appears  and  declares  that  she  renounces, 
unto  said  O.  Malin  Davis,  her  right  of 
mortgage  on  said  property,  and  agrees 
that  his  mortgage  shall  take  precedence 
others;  and  she  further  declares  that  she 
has  no  other  mortgage  against  her  bos- 
band's  property,  recorded  or  otherwise.* 
It  Is  claimed  that  tbls  renunciation  meets 
the  requirements  of  the  law.— Rev.  Civil 
Code,  art,  129.  (original  act  of  March  27, 
1835,  section  2,)— which  rends  as  follows. 
"Married  womenabove  the  age  of  twenty- 
one  years  shall  have  the  right,  with  the 
consent  of  their  husbands,  by  act  passed 
before  a  notary  public,  to  renounce  in  fa> 
vor  of  third  persons  tbeir  matrimonial, 
dotal,  paraphernal,  and  other  rights.  The 
notary  public,  before  receiving  the  signa- 
ture of  any  married  woman,  shall  detail 
in  the  act  and  explain  verbally  to  said 
married  woman,  out  of  the  presence  of  her 
basband,  the  nature  of  her  rights  and  of 
the  contract  she  agrees  to."  Also  Bov. 
St.  SS  1717.  2518,  3985.  On  tbe  other 
hand,  it  is  contended  that  the  recital  does 
not  show  that  those  legal  exigencies  hare 
been  satisfied,  and  therefore,  in  the  ab- 
Hcnee  of  such,  the  renunciation  Is  defective 
and  null.  A  simple  reading  of  the  provis- 
ions forcibly  Im  presses  upon  the  mind  that 
tbe  latv  permits  a  renunciation,  provided 
the  notary,  before  receiving  the  signature 
nf  the  married  woman,  explains  to  ber 
verbally,  out  of  tbe  presence  of  her  hus- 
band,—iT/rat,  the  nature  of  her  rights  and 
that  of  the  contract  she  agrees  to;  and, 
second,  thathe  sbows  that  he  has  done  so 
by  detailing  in  the  act  the  nature  of  tbe 
double  information  which  be  has  tbos 
given  her,  and  that  the  formalities  bave 
been  fully  observed.  It  Is  not  until  after 
he  has  so  fnrnlBbed  her  this  iDtormatlon, 
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and  thus  detailed  what  has  ot^curred,  that 
he  has  authority  to  receive  her  signature. 
A  compliance  with  these  requirements  Is 
an  essential  condition  precedent  for  tbe 
validity  of  such  renunciations,  which  Is 
exacted  tor  the  protection  of  married  wo- 
men, who  &Te  iaopes  CO Dsim,  in  order  to 
shield  them,  as  ettectoally  as  practicable, 
from  marital  pressure.  Intimidation,  or 
captation.  It  Is  nothing  but  Jnst  that 
they  should  prevloosly  know  their  rights, 
jQSt  as  they  are,  with  precision,  and  it  Is 
tor  that  purpose  that  the  notary  is  re- 
quired to  Inform  them,  and  to  show  how 
he  has  done  so.  In  order  that  they  may 
not  afterwards  deny  that  they  bad  foil 
knowledge  of  those  rights,  the  whole,  of 
coarse,  to  occur  out  of  the  presence  ot  tbe 
husband.  Tbe  proof  which  the  law  al- 
lows to  sbow  that  those  formalities  have 
been  gone  through  taltntully  Is  the  no* 
tary's  recital  In  the  act. 

In  Succession  of  OreralUon.  4  La.  Ann. 
411,  the  declaration  made  by  tbe  parish 
Jndge.  acting  as  a  notary,  was  attacked 
as  InButUcIent.  and  It  was  so  held ;  yet  by 
reference  to  the  act  It  Is  perceived  that  It 
declares  that  Mrs.  Qremlllon  voluntarily 
appeared,  wUb  ber  husband's  authority, 
to  renounce  generally  to  all  the  rights 
whatever  she  had  on  tbe  property  mort- 
gaged by  ber  husband.  In  favor  ol  Poy- 
dras,  whereupon  tbe  Judge  explained  to 
her  specifically  tbe  rights  which  tbe  law 
accords  her  In  snob  a  case,  which  be  classi- 
fied under  five  bends,  cohering  upwards  of 
R  close-written  page,  and  winding  up  with 
a  statement  that  she,  Kotwithstandlng, 
persisted  in  renouncing,  and  had  declared, 
that  neither  she  nor  her  heirs  would  ever 
ran  counter  to  the  mortgage,  for  any  mo- 
tive whatever.  See  Record  No.  1188,  in  the 
clerk's  office.  It  will  be  noticed  that  tbe 
parish  Judge,  ex  oScIo  notary,  had  failed 
to  mention  the  all  Important  fact,  It  It 
existed,  that  all  tbls  had  occurred  "out  of 
the  presence  of  the  husband."  The  then 
court  therefore  said :  "  The  statute  of  1835 
cuntalne  the  proviso  that  the  notary  pub-i 
He,  before  receiving  the  signature  ot  any 
married  woman,  shall  detail  In  tbe  act, 
and  verbally  explain  to  ber.  oot  ol  tbe 
presence  of  ber  busband,  the  nature  ot  her 
rights  and  ot  the  contract  she  agrees  to. 
A  substantial  compliance  with  the  proviso 
is  essential  to  tbe  validity  of  the  renoncla- 
tlon.  One  ot  Its  motives  was  to  guard  the 
witn  against  the  Influence  of  the  husband, 
the  moral  effect  ot  wtaosa  presence  might 
control  her  will  to  the  prejudice  ot  her  in- 
terest.  This  formality  was  disregarded  in 
the  Instant  case,  and  the  renunciation 
must  be  held  inoperative."  In  another 
case  (Asbford  v.  Tibbitts,  11  La.  Ann. 
168;  It  appears  from  tbe  transcript  that 
the  act  ot  mortgage  contained  tbe  follow- 
ing declaration  of  tbe  notary:  "Then  ap- 

? eared  Mrs.  Harriet  Ashford,  wife  of  said 
ibltts,  who,  being  by  me  made  acquaint- 
ed with  her  rights  and  privileges  on  the 
property  ot  her  said  husband,  apart  and 
out  ot  his  hearing  did,  notwithstanding, 
declare  to  me  that  she  does  by  the  act 
formally  renounce  the  same  in  favor  ot  the 
said  Mrs.  Woodruff  tor  the  purpose  afons 
sata."  See  Beeord  No.  4460.  In  the  clerk's 
office.  It  will  be  observed  that  althongb 
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the  notary  stated  tliat  he  had  made  the 
lady  acquainted  with  her  rights  and  priv- 
Ilegee,  out  of  her  husband's  presenne,  he 
(ailed  to  specify  or  detail  lo  the  act  the 
natare  of  the  rlghtn  explained  to  her.  On 
the  contention  that  this  statement  was, 
however,  a  substaatlal  compliance  with 
the  law.  the  coart  said,  In  a  qalte  sam- 
tnary  way :  "  Wethlok  that  ber  (Mrs.  Ash- 
ford's)  mortgage  should  have  been  recog* 
Diced,  as  her  renunciation  wae  defective. 
In  that  the  notary  did  not  detail  In  the 
art  thenatureof  therlghtBshe renounced," 
—referring  to  the  statute  of  1S35  and  to 
SaecesRion  o(0reminoD,4  I«a.  Ann.412.  In 
the  instant  ease  It  Is  more  than  apparent 
that  the  renunciation  Is  fatally  defwtive, 
not  only  because  the  notarydld  not  detail 
the  rlftbts.  (the  donble  Information  which 
Is  to  be  given  by  him  to  the  wife,)  but  also 
because  It  does  not  appear  that  what 
transpired.  If  anything  of  that  kind  did, 
occurred  oat  of  the  presence  of  the  hus- 
band. A  failure  to  have  made  a  recital  In 
the  act  of  tboaecireumstanceslmpUeii  that 
the  formalities  were  not  fuItHled  oy  the  re- 
nunciation. 

Thefurtherdefeosethat  the  presumption 
Is  that  the  notary,  who  Is  a  sworn  public 
officer,  most  be  presumed  to  have  done  bis 
duty,  and  that  this  presuntptlon  has  not 
been  rebutted,  cannot  hold.  In  support 
of  this  position  decisions  are  Invoked 
which  go  to  the  extent  that  where  a  dis- 
trict Judge  has  Issued  a  certificate  to  a 
married  woman,  to  authorise  her  to  bor- 
row money,  and  In  order  to  secure  Its  re- 
Imhnrsement,  to  mortgage  her  Indlrldual 
property,  omitting  to  mention  that  be 
had  examined  ber  oat  ot  the  presence  of 
ber  husband,  as  directed  by  the  statute, 
tlie  presumption  omnia  rite  acta,  that  he 
bad  d.one  his  duty,  had  been  held  tu  at- 
tach. Rev.  Civil  Code,  art.  128;  Locke  v. 
Lnfltte,  28  La.  Ann.  232;  Pllcher  v.  Pugh, 
Id.  494.  Loque,  Dig.  408.  (12.)  In  refuta- 
tion of  this  contentloD  It  suffices  to  say 
that  the  Judge,  In  such  cnees,  acts  in  bis 
Judicial  capacity,  exercising  a  Judicial  dle- 
cretinn,  bearing,  and  determining.  He  Is 
required  officially  to  amiertaln  a  certain 
coodltiou  ot  things,  and  after  he  has  done 
so  to  decide  whether  the  authority  shall 
or  not  be  granted ;  so  much  so  that,  In  a 
proper  case,  his  refusal  might  betbesub- 
ject  oi  an  appeal.  The  notary,  on  the 
contrary,  is  nut  a  Judicial  officer.  He  la 
vested  with  mere  ministerial  powers.  He 
is  ascribe,  who  has  authority  to  Identity 
parties  appearing  before  him,  and  authen- 
ticate their  declarations.  In  eases  of  re- 
nunciations he  Iscommanded  todocertain 
things,  and  he  must,  where  he  has  done 
them,  detail  in  the  act  what  he  has  ac- 
compllsbed.  He  has  no  power  to  ret  one  to 
receive  the  renanclatlon  If  made  legally,  or 
to  approve  or  to  disapprove  the  same. 
Bis  omissions  or  commissions  are  not 
Judgments  subject  to  be  appealed  from. 
In  the  Case  of  Asbford,  11  La.  Ann.,  In 
which  It  appeareil  In  the  act  that  the  no- 
tary stated  that  be  had  made  the  lady  ac- 
quainted with  her  rlgbts  and  privileges, 
the  ronrt  did-  nut  hold  that  the  presump- 
tion attached  that  he  had  done  bis  duty. 
It  la  profier  to  add  that  the  burden  of 
proving  fBlflllment  of  the  formalities  was 


on  the  creditor,  who  affirmed  a  valid  re- 
nunciation, and  not  on  the  wild,  wbo  de- 
nied the  same.  Judgment  affirmed. 

——      <M  t*.  Ann.  M) 
State  ex  rel.  Bothick  et  &1.  v.  Riqbtob. 
District  Judge.  (No.  1U,994.) 

<iSupiwiie  Oowrt  of  JxmMana.  March  7, 1808. 
44  Lb.  Ann.) 

Prohibition  to  Distkiot  Joj>oa— Whiit  Idas— 

SiTBSTITim  FOB  APPBAL— JUBISDlOTtOH. 

1.  Prohibltimi  does  not  lie  to  test  the  Jarlt- 
dlctloB  of  one  of  the  divisions  ol  the  civil  dis- 
trict court  for  the  parish  ot  Orleans,  to  which  a 
suit  was  allotted,  when  It  Is  pretended  that  its 
object  is  toannal  proceedings  hod  before  another 
dlvtftlon,  unless  it  clearly  appears  from  the  aver- 
menta  of  the  prayer  that  such  is  its  purpose,  and 
tbe  divlBion  towntch  allotted  is  devoid  of  oompa- 
tenuy  rotfone  penonmvaA  inaterkB,  a&d  the  ooin> 

filainant,  after  exhaosttnff  all  meoos  <tf  relief, 
B  left  without  any  other  remedy. 

2.  Frohihltlon  cannot  be  sabstltnted  to  an 
appeal  to  determine,  in  an  appealable  case, 
whether  the  lower  court.  In  the  exerolsa  of  its 
lesBl  discretion,  has,  after  contradictory  bearing, 

firoperlyor  Improperly  overrnled  an  exception  to 
ts  lurisdict'ion,  when  it  is  apparent  tiiat  tbe 
court  could  render  a  Judgment  which  might  val- 
idly constitute  res  judicata,  whichever  way  it 
goes. 

3.  The  party  aggrieved  is  not  left  wtthout 
remedy,  and,  if  error  was  committed  to  his  prej- 
udice, can  be  relieved  by  appeal. 

(SyUabua  by  the  Court.) 

Application  of  James  W.  Bothick  and 
others  for  writs  of  prohibition  and  certio- 
rari to  N.  H.  Blgbtor.  Judge  ot  division 
D,  civil  district  court.  Application  de- 
nied. 

Augustus  Bernaa,  for  relators.  J.  8.  A 
J.  T.  Wbitakert  for  respondent. 

Bgbmudrz.  C.  J.  The  relators  contend 
that  a  suit  has  been  brought  before  the 
civil  district  court  against  tliem,  havlug 
for  Its  object  to  aiinul  certain  proccediuga 
had  In  their  mother's  succosslon,  which 
has  been  finally  wound  up;  that  those 
proceedings  were  duly  begun,  continued, 
and  closed  before  division  A  of  said  court; 
that  the  suit  to  annul  them  was  allotted 
to  division  D;  that  they  have  pleaded  to 
the  Jurisdiction  of  the  last  division,  con- 
tending that,  as  tbe  suit  grows  ont  of  the 
aaccesslon  proceedings  which  they  seek  to 
auDul,  both  under  the  rales  of  the  ctvll 
district  court,  adopted  in  fortberanee  ot 
the  constitutional  prorlslon,  and  onder 
the  law  which  gives  exclusive  Jurisdiction 
to  the  court  which  rendered  a  Judgment 
to  entertain  and  determine  a  suit  to  an- 
nul It,  division  D  was  incompetent,  and 
Bhoold  have  referred  the  action  to  divis- 
ion A :  that  they  have  pleaded  to  the  Jurls- 
dletion  uf  division  D,  bat  that  their  plea 
has  been  overrnled,  and  that  their  only 
remedy  for  relief  Is  to  apply  to  this  court 
for  n  prohibition  to  arrest  further  pro. 
ceedlngs  In  the  suit  befure  division  D. 
and  they  accordingly  pray.  The  district 
Judge  presiding  over  the  division  to  which 
tbe  anit  was  allotted  returns  substantially 
that  tbe  action  brought  against  the  re- 
lators does  not  avowedly  purport  to  be 
one  to  annul  the  succession  proceedings 
alluded  to.  and  that  It  Is  simply  a  aolt  by 
parties  wbo  claim  to  be  the  legal  hairs  ol 
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their  mnther,  (Cattaerhin  Connolly,  who 
died  Id  1866.)  and  who  ask  to  be  recog- 
nlipd  siicb  contradictorily  with  their 
father.  Thomas  W.  Bothlck,  who  Is  an 
Interdicted  person,  provided  with  a  cnra 
tor,  and  with  certain  parties  uHmed,  who 
pretend  to  be  his  lej^itlroate  cblldren  by 
another  person.  (Annie  Cannlngham,  who 
died  in  18S1;)  that  he  properly  overruled 
the  exception  to  the  Jurisdiction  of  bis 
division;  and  that,  If  be  bae  erred,  the 
parties  aggrieved  can  be  rellered  on  ap- 
peal, tfaecase  being  appealable.  The  aver- 
ment that  the  snlt  againat  them  by' the 
relators  is  one  In  nullity  of  the  proceedings 
In  the  settlement  of  their  mother's  sncces- 
alon  l8  hot  apparent  from  the  allegations 
and  theprayer  of  the  {Mtltlon  of  the  plain- 
ttOs  In  the  case.  They  do  not  even  refer ' 
to  them,  and  they  could  not  ask  for  any 
specific  decree  in  the  Judgment  on  the 
merits  to  annul  them.  When  tbe  petition 
was  filed,  and  the  question  of  the  allot- 
ment  nl  the  case  arose,  It  surely  could  not 
be  ascertained  from  Its  lace  that  its  object 
was  to  annul  any  proceedlntrs,  orders, 
and  Judpments  before  another  division, 
and  the  allotment  accordingly  took 
place.  After  tbe  ezceptloD  to  tbe  Juris- 
diction was  filed  and  beard,  the  issue, 
whether  the  suit  was  one  to  annul  was 
to  be  determined  by  tbe  Judge  of  division 
D,  In  the  exercise  of  his  Judicial  dlscretiuo. 
He  considered  tbe  showing  made  as  Indi- 
cating that  it  was  not  a  suit  in  nullity ; 
that  It  was  an  original.  Independent  ac- 
tion, which  could  be  determined,  regard- 
less of  the  succession  proceedings,  to 
which  the  plaintiffs  were  not  parties,  and 
wblfb  were  not,  therefore.  In  their  way, 
so  as  to  require  them  to  be  annulled,  to 
Justify  a  recovery  of  the  rights  revendl- 
eated  by  tbem.  It  niay  be  audit  may  not 
that  the  district  Judge  decided  correctly. 
II  he  did,  his  Judgment  'will  stand.  If  be 
did  not.  It  will  be  reversed ;  but  tbe  relat- 
ors are  not  permitted  to  question  Its  cor- 
rectness on  an  application  for  a  prohibi- 
tion. That  remedy  Is  not  one  uf  right. 
It  is  granted  only  In  cases  In  which  a 
court  has  no  Jurisdiction  ratioae  penonm 
et  materttB,  and  wbere  the  complainant 
would  oot  be  entitled  to  adequate  relief  by 
appeal  or  otherwise.  State  t.  Bightur,  82 
La.  Ann.  1182;  8tate  v.  Monroe,  33  La. 
Ann.  928;  State  v.  Judge,  84  La.  Ann.  782. 
The  suit  brought  againat  tbe  relators  and 
allotted  to  division  D  Is  surely  In  itself 
one  over  the  subject-matter,  of  which  that 
division  can  pronouuee  a  ralld  final 
Judgment,  whither  In  laror  or  against 
the  relators,  and  which,  when  definitive, 
could  be  saccesHlally  set  up  as  res  Jadl- 
eata.  Should  the  relators  be  aggrieved 
by  tiie  Judgment  tu  be  rendered  on  the 
merits,  they  would  not  be  left  without  a 
remedy.  They  could  appeal,  and  have.  If 
they  are  right,  either  the  Judgment  over- 
rnllng  their  exception,  or  that  against 
tbem  on  the  merlta,  reversed,  and  them- 
selves quieted  in  their  statua  and  proper- 
ty. It  may  he  that  the  final  Judgment 
may  go  In  their  favor  and  against  the 
plaintiff  In  the  snlt,  who  may  never 
appeal;  or  it  may  be,  11  they  do,  that  tbe 
Judgment  will  be  affirmed*  and  the  defend- 
ants Quletod. 


Tbe  relators  can  take  nothing  under  the 
prayer  for  a  certloniii.  The  question  of 
Jurisdiction  which  might  have  arisen  un- 
der It  has  been  disposed  of  In  considering 
that  for  a  prohibition,  and  the  proceedings 
In  tbe  suit  before  division  D  are  snrely 
regular  in  point  of  form.  Their  regulari- 
ty Is  tbe  only  question  which  would  per- 
haps, at  best,  have  received  any  attention 
In  the  present  application.  It  Is  therefore 
decreed  that  the  restraining  order  made 
ia  Umine  herein  be  rescinded,  and  that  tbe 
application  be  reused,  with  costs,  witb- 
out  prejudice  to  tbe  rights  of  tbe  relators 
as  appellants  In  tbe  case. 

(44  I4L  Ann.  SOI) 
Qat  ▼.  Hbbbrt  et  aJ.  (No.  10.895.) 

(Suprsme  COurt  of  LouixUma.  Uaich  7, 1892. 
4  Xd.  Ann.). 

MOBTOASB  TO  SSOUBS  OomcaSITT  DSBTS  — FbS* 

BOuiPTioN— FowsB  »  StTBvmaa  Ecsbaitd  to 
Waivb— Datb  ov  AoKHOWLKDOMairr—BisHTB  or 

Childbbn, 

1.  Although  B  sorvlrlng  husband,  iiersotially 
bound  for  the  debts  of  the  oommnDity,  may,  after 
the  dissolution  thereof,  waive  prescnption  which 
has  since  accrued  thereon,  utill,  when  he  Is 
tbe  tutor  of  his  mlnw  children,  bom  from  his 
marriage  with  hts  deoeased  wife,  he  eanitot  do 
80  to  tbe  prejudioe  of  her  sucoesnon  ve  to  iheir 
Injury  so  as  to  burden  tbem  therewith  and  to  pre- 
vent their  legal  mortgage,  duly  recorded  against 
him,  from  ranking  the  mortgage  seotiring  such 
debts. 

3.  Suoh  acknowledgment  may  then  be  made 
before  prescriptiOD  has  extinguished  such  debts, 
when  they  are  mode  bona  pde.  They  will,  when 
so  made,  lioep  such  debts  alive,  as  well  as  the 
mortgage  securing  them,  and  bind  the  saosession 
and  Uie  minors,  but  not  otherwise. 

8.  The  proceeds  of  property  mortgaged  oan- 
not  be  applied  to  tbe  payment  of  tbe  prescribed, 
though  revived,  debts,  to  the  detrlmeot  of  the 
succession  and  of  the  minors,  bat  will  go  to  ex- 
tinguish only  the  debts  not  prescribed,  Becared 
by  a  mortgage  ranking  mat  of  tbe  minors. 

4.  At  the  dissolution  of  the  community  by 
the  death  of  the  wife  ber  share  therein  vests  In 
her  heirs,  as  owners,  cum  onere,  as  effeutnally  as 
it  would  have  vested  In  her,  on  a  dissolution  by 
jQdgmeBt,  sut^ect  to  all  legal  and  valid  claims 
against  it,  and  susceptible  of  divestiture  la  tbe 
enfort>ement  of  these  claims. 

6.  Neither  tbe  wife  nor  her  heirs  can  be  re- 
lieved from  the  paot  denon  aiiena-ndot  contalnisd 
in  aa  act  of  sale,  retaining  a  privilege  and  mort- 
gage on  the  property  sold,  to  secure  the  anpaid 
price.  Under  such  pact  tbe  oredltor  Is  dis- 
pensed from  the  bypoUieoary  action,  and  is  enti- 
tled to  ignore  subsequent  alienations  and  incum- 
brances, which,  by  virtne  of  the  terms  of  the 
law,  cannot  Imp^  his  previously  acquired  and 
vested  rights  under  duly-recorded  acts. 

6.  Altbough  the  creditor  possess  soch  rights, 
the  incumbered  property  may  be  transferred  cum 
onere;  and  the  transferee,  \n  case  of  seizure  and 
sale,  to  pay  the  secured  oebt,  baa  a  right  to  the 
residue  of  the  price  of  adjualcation  after  pi^- 
ment  of  such  debt 

7.  The  privilege  and  mortgage  securing  a 
debt  ceased  to  exist  when  the  debt  secared  is  ex- 
tinguished by  prescription.  The  accessory  fol- 
lows tbe  principal,  which  is  an  essential  founda- 
tion for  it. 

8.  Waiver  of  the  prescription  does  not  revive 
the  privilewe  and  mortgage  thus  extinguished  to 
the  preludice  of  sulmequent  recorded  Incum- 
brances,  which  then  ascend  and  ranh:  the  extinct 
registries. 

9.  Qnllquldated  claims  of  minors  against 
their  tutors  cannot  be  aat^ed  nnlesa  at  tlw  ter- 
minaticm  of  the  totorshln  but  tbelr  mortgage 
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mrrlTlDg  bq<4i  claims  eventnaUy  ma^  be  leoog- 
alwd  Id  tbe  meaa  time. 

10.  Judgment  reveraed,  and  a  new  Judgment 
rendered  to  appcvtlcn  prooeeda  of  sale  and  to 
allot  costs. 

ox  HBHEABISO. 

1.  Acts  under  piirate  signature  liaTe  no  date 
as  to  third  parties  unless  the  same  are  prored  to 
have  been  executed  on  the  day  or  at  the  time 
when  they  purport  so  to  have  been. 

8.  Merely  offering  saoh  acts  in  evidenoe 
gives  them,  as  to  tbird  persons,  no  Otlwr  date 
than  that  of  the  day  of  offering. 

8.  In  a  proper  case.  Id  furtherance  of  the 
ends  of  Justioe,  the  court  may  proprio  motu 
amend  a  previous  decree  so  as  to  leave  a  door 
open  for  the  proof  of  the  date  of  an  aot  under 
tolvate  signature,  which  was  not  made  by  MMne 
ovenlgb^  and  wbioh  to  all  aroearances  oan  be 
(amlsbed. 
(Syllaim$  by  the  Court.) 

Appeal  from  district  courts  parish  of 
Iberrllle;  Edward  B.  Talbot;  Judge. 

Action  by  Lavlna  Gay  via  exeoatira 
against  Amadee  N.  Hebert.  Thomas  B. 
Mary,  tbe  onder-tutor  of  certain  mlDom, 
filed  a  third  opposition.  From  a  Judg- 
ment adjodlcatlng  an  undivided  une-bnlf 
to  plaintiff,  the  under^tutor  and  tbe  ad- 
ministrator of  plalDtlff'a  auccesBlon  ap- 
peal. Raveraed. 

Ahfx.  Hebert,  for  MfPeUut  W,  B,  Som- 
merrUle,  for  appellee. 

Bbbuuprz,  C.  J.  This  litigation  In- 
TolTtiS  tbe  right  ol  ownership  of  tbe 
minora  represented  by  the  third  opponent, 
as  their  under^tntor,  to  one  undivided  half 
of  the  property  seized  and  adjudicated 
herein  to  the  plaintiff,  and  also  the  mort- 
gage rights  which  they  assert,  on  a  like 
share  of  tbe  same  property,  belonging  to 
their  father  and  tutor,  who  Is  tbe  defend- 
ant, and  wblcb.  they  claim,  are  entitled 
to  rank  those  contended  for  by  the  plain- 
tiff and  her  succession,  and  which  are  said 
tu  exist  no  more.  It  appears  that  on 
February  4,  ISSl,  Hebert  bought,  for  |10,- 
000,  the  undivided  half  of  a  plantation 
known  as  "  Dunboyne, "  part  (f4,600)  cash 
and  part  (95.500)  on  time,  for  which  he 
Issued  five  notes  of  that  date,  payable 
two  at  two  years  and  the  others  at  three, 
tour,  and  five  years,  each  for  91,100.  The 
act  of  sale  contained  the  stipulation  of 
the  pact  de  non  alienando,  and  was  duly 
recorded  July  S3d  following,  and  subse- 
quently seasonably  relnscrlbed.  In  October 
of  tbe  same  year  his  wife,  blmlllne  Gal- 
laugher,  died  leaving  sereral  minor  chil- 
dren as  the  Issue  of  tbeir  marriage.  Her 
succession  was  opened.  An  Inventory 
was  taken  of  tlie  property  composing 
tbe  community  btttween  tbem.  which  was 
appraised  at  upwards  of  914,000,  an  ab- 
stract of  which  was  properly  recorded  on 
December  10,  1881,  and  alterwurds  reln- 
scrlbed In  time.  Hebert  was  appointed 
tntor,  and  qualified  as  sncb  on  the  same 
day.  None  of  the  notes  having  been  paid, 
and  all  being  then  due,  Mrs.  Larlna  Gay 
brought  snlt  via  exeeuttrut  on  tbe  9th  of 
March,  1891.  with  tbe  averment  that  on 
tbe  17th  of  January,  1890,  Hebert  had 
obtained  from  her  an  extension  to  1895, 
which,  owing  to  his  failure  to  comply 
with  the  obligations  taken,  authorised 
the  suit,  the  same  proving  an  acknowl- 
edgment ol  lull  Indebtedness,  and  evi- 


denced by  an  authentic  act,  attached  to 
tbe  petition,  along  with  a  copy  of  tbe 
deed  of  sale  and  of  the  notes.  The  fiat 
having  Issued,  the  undivided  half  pur- 
chased was  seised  and  advertised.  Pre* 
vious  to  the  day  of  sate  Mary,  the  under- 
tutor  of  the  minors,  filed  h  third  opposi- 
tion, claiming,  In  their  name,  the  owuer- 
ahlppr one-half  tbereof.free  from  plaintiff's 
averred  vendor's  privilege  and  mortgage, 
and  a  mortgage  on  the  remaining  half, 
ranking  plain  tiff's  pretensions.  No  injanc- 
tlon  was  asked  to  atop  tbe  sale,  bnt  on 
tbe  prayer  a  restraining  order  waa  made 
arresting  the  proceeds.  Tbe  undivided 
halt  seized  was  adjudicated  to  the  plain- 
tiff, for  97,500.  She  Joined  issue  by  u  gen- 
eral denial  and  an  averment  of  ownership 
under  the  sheriff's  adjudication,  praying 
for  the  dismissal  of  tbe  opposition  and  for 
a  recognition  of  her  title.  There  was 
Judgment  against  the  under-  tutor  In 
favor  of  the  succession  of  tbe  plaintiff, 
dissolving  tbe  restraining  order  touching 
the  proceeds  and  reserving  the  right  of 
the  minors  against  tbeir  father  and  tutor. 
Made  a  party,  he  failed  to  Join  Issue,  and 
no  Judgment  was  rendered  as  to  talm. 
The  nnder-tutorappeals,  and  the  admlDia- 
trator  of  the  plaintiff's  succession  Joins, 
asking  that  the  Judgment  be  amended  by 
recognizing  tbe  title  of  the  estate  to  the 
undivided  halt. 

Tbe  main  contention  of  the  nnder-tutor 
on  behalf  of  the  minors  Is  that  at  tbe 
death  of  their  mother  they  inherited  the 
one  undivided  halt  ot  the  property  seised, 
which  formed  part  ot  the  community 
whicb  existed  between  her  and  their  fa- 
ther, subject  tu  all  valid  coramonlty  debts 
against  it;  that  at  the  date  of  the  Insti* 
tutlon  of  this  suit  the  five  notes  were  pre- 
scribed as  to  tbeir  mother's  succession 
and  themselves;  that  thereby  the  privi- 
lege and  mortgage  claimed  by  the  plaintiff 
ceased  to  exist,  and  to  incumber  tbe  prop- 
erty to  tbeir  prejudice,  so  that  their  share 
therein  was  cleared;  and  that  the  sbsreof 
their  father  was  likewise  relieved,  and 
their  if^al  and  recorded  mortg<ige  agalont 
him,  as  tbeir  tutor,  ascended  and  ranked 
the  prlvll^ce  and  mortgage  contended 
for  by  tbe  plaintiff  and  her  succession. 
The  nnder-tutor  prays  accordingly,  ask- 
ing, besides,  a  Judgment  against  the  to- 
tor.  Id  answer  the  administrator  retorts 
that  at  tbe  date  ot  the  suit  not  one  ot  the 
notes  was  prescribed ;  that  as  to  such 
which  might  have  been  sq  considered  the 
defendant  had  waived  and  Interrupted 
prescription,  and  bad  formally  acknowU 
edged  liability  and  indebtedness.  By  rri- 
erence  to  Indorsements  on  the  two  notes 
which  matured  at  two  years.  In  1SS3,  It 
appears  that  indeed  Hebert  waived  pre- 
scription, and  acknowledged  Indebted- 
ness, and  by  inspection  of  the  act  of  pt- 
teuslon  it  also  appears  that  he  did  tbe 
same  thing,  or  the  equlTaloit,  as  to  all 
tbe  five  notes.  The  suit  having  been  InstU 
tnted  on  March  9. 1891,  and  the  flftb  note 
falling  dueon  the4thof  February,  1886, ItlP 
apparent  that  they  were  all  prescribed  uq 
their  faces,  on  tbe4-7th  ot  February,  1891, 
more  than  a  month  before  the  filing  ot  the 
petition,  unless  thettcknowledgmentrelled 
on  had  a  contrary  effect.  The  walverand 
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acknowledgment  on  tlie  notes  at  two 
ymra  were  made  more  tliau  five  years  nft* 
er  they  had  matured;  tbeaclinowledgment 
and  promises  In  the  act  or  JaDnary  17, 
18S0,  which  referred  to  all  the  live  notes, 
were  made  after  the  note  at  three  years 
was  prescribed,  bnt  before  those  at  foar 
and  five  years  had  so  become.  Hence 
they  Interrupted  preecription  as  to  these 
two  only;  but  they  revived  the  other 
three,  as  ordinary  notes,  as  the  privilege 
and  roortgase  securing  them  died  away, 
as  to  third  persons,  the  moment  they  be- 
came prescribed.  Arceasorlam  sequitur 
prioclpaJe.  Rev.  Clvli  Code,  art.  8285. 
The  consequence  was  that  the  legal  mort^ 
gage  of  the  minors,  daly  recorded  on  tbe 
lOtia  of  December,  1881,  In  conseqnonce  of 
the  lapse  of  the  privilege  and  mortgage 
securing  the  three  prescribed  notes,  as* 
cended  and  took  precedence,  and  leentltled 
to  a  preference.  Nevertbelees  Hebert  had 
the  right,  before  prescription  had  extln- 
gulsbed  the  last  two  matured  notes,  to  ac- 
knowledge them,  as  he  did.  In  the  exten- 
sion act,  and  thus  to  interrupt  prescrip- 
tion, and  the  privilege  and  mortgage 
seenrfng  them  on  the  undivided  half 
bought  could  be  and  was  maintained.  It 
was  a  community  debt,  and  the  ac- 
knowledgment was  made  bona  Ode  and 
rightfully.  He  was  unquestionably  at 
the  time  owner  of  one-hatf  of  that  half, 
or  onMonrth  of  the  whole,  and  the  usu- 
fmctnary  ol  theremalnlngUkeshare.  The 
act  of  extension  shows  that  be  was  dealt 
with  In  that  capacity,  and  thus  Implleean 
Inheritance  by  the  minors  of  their  moth- 
er's share  by  her  death.  It  was  unnecee* 
sary  for  him  to  have  acted  avowedly,  as 
tutor  of  the  minors,  in  order  to  bind  them 
by  snch  acts,  and  continue  ttae  debt  as  a 
community  debt,  secured  In  the  same  way 
that  it  was  from  the  beginning.  The 
departure  from  the  old  Jurisprudenue.  for 
a  while,  In  this  respect,  has  been  repudiat- 
ed, and  tbe  powers  of  surviving  husbands 
continue  shackled  to  a  certain  extent. 
There  can  be  no  doubt  that,  notwith- 
standing the  pact  de  noD  alleoiuido,— tbe 
object  of  which  was  merdy  to  dispense 
with  the  hypothecary  action  eventually 
to  enforce  payment,  but  not  to  t^raveut 
the  purchaser,  altbuugh  part  of  tbe  price 
was  unpaid  and  8ecnre<l  by  privilege  and 
raiirtgage  on  the  property,  from  dlapos* 
Ing  of  it  by  transfer  or  mortgage,  in  sub- 
ordination ot  the  vendor's  claim,  as  long 
as  valid,— the  property  could  pass  from 
Hebert  by  a  complete  divestiture  of  falm. 
Hence  he  could  have  surrendered  It  to  his 
creditors,  and  transmitted  It  by  succession 
to  his  beirs,  and  his  wife,  common  In  prop- 
erty with  him,  could,  under  the  law,  not- 
withstanding any  adverse  will  on  bis  part, 
have  acquired  half  of  It  at  the  dissolution 
of  the  community  by  Judgment,  and  have 
transmitted,  by  her  death,  to  her  heirs, 
the  same  share  therein,  (minors  being  al- 
ways benefldary  heirs, j  as  Itactaally  hap- 
pened In  the  present  Instance;  bnt,  of 
course,  such  transfer,  as  well  by  reason  of 
the  pact  as  of  the  law  and  sheer  Justice 
and  equity,  could  not  pass  title  to  the 

SreJudfce  of  ttae  anterior  vendor's  prtvl- 
•ge  and  mortgage,  securing  payment  ol 
bis  Joat  debt.  Ttae  ownership  pained  cum 


[BBBBT.  777 

onen,  venting  a  detMwIble  tttle,  suscepti- 
ble of  divestiture.  In  case  of  nun-payment 
of  that  claim  and  by  proceedingB  directed 
alone  against  the  original  purchaser,  re- 
gardless of  subsequent  transfers  or  Incum- 
braneesi'ln  whatever  form  or  under  what- 
ever circumstances  made.  Hencelt  Is  that, 
when  the  plaintiff  brought  this  suit,  she 
acted  legally,  clothed  with  tbe  right  of 
divesting  Hebert  and  any  snbsequent 
owner  or  owners  of  ttae  title  In  subjection 
of  the  undivided  half  of  the  plantation  to 
the  payment  of  what  was  due  her,  which 
happens  to  be  only  thu  amount  of  tbe 
two  last  matured  notes,  falling  due  on 
February  4-7.  1886.  and  February  4-7. 1886. 
as  to  which  prescription  was  Interrupted 
by  acknowledgment  and  promise  to  pay 
In  the  extension  notarial  act  of  January 
17.  1890,  and  which,  on  the  day  of  ttae 
BheriQ'B  adjudication,  amounted  in  capital 
and  Interest  from  date  to  a  figure  which  It 
la  unnecessary  tostate  presently;  so  that, 
when  the  undivided  half  of  tne  property 
was  adjudicated  to  Mrs.  Qay,  It  passed 
abanlutely  to  her,  regardless  of  the  In- 
heritance of  half  thereof  by  the  minora 
from  ttaelr  mother,  who  ronld  not  tran** 
mlt  to  her  heirs  by  succession  more  rights 
tban  she  would  have  acquired  on  a  dlsso- 
lutlon  of  the  community  by  Judgment. 
The  undivided  half  having  been  adjudi- 
cated for  97.600,  tbe  plaintiff  Is  entitled  to 
apply  the  same  to  the  extinguishment  or 

f>aym6nt  of  tbe  two  last  matured  notes 
n  capital,  interest,  and  costs,  absolutely, 
and  to  retain  the  balance  of  the  price  as 
accruing  one-half  unconditionally  to  tbe 
minors,  as  representing  their  share  ot  In- 
heritance, and  the  other  half  to  Hebert, 
subject  to  any  claim  which  ttae  minors 
may  bare  against  him,  at  tbe  termina- 
tion of  tbe  tutorstatp,  upon  an  account 
properly  rendered  contradictorily  with  all 
concerned;  the  whole  of  said  balance  so 
retained  to  remain  secured  by  vendor's 

grivllege  on  said  nndivlded  half,  and  to 
ear  legalluterestfrom  thedateof  theslier- 
llt's  adjudication  until  legally  deposited 
to  be  relieved  from  Interest,  or  paid  over 
to  the  tutor,  for  account  of  the  minora 
and  also  for  bis  own  account,  nnder  suit- 
able Judicial  proceedings  to  be  had  for  the 
purpose.  It  is  therefore  ordered  and  de- 
creed that  the  Judgment  appealed  from  be 
reversed,  and  It  Is  now  adjudged  that  the 
third  opposition  of  the  under-tutor  be 
sustained  In  part  and  dismissed  In  part, 
and  that  plaintiff's  reconventlonal  de- 
mand tbereagainst  be  likewise  sustained 
and  dismissed ;  and  accordingly  It  Is  or* 
dered.  adjudged,  and  decreed  that  the  plain- 
tiff or  her  succession  be  recognised  as  tbe 
absolute  owner  of  the  nndlvided  half  of 
tbe  Dnnhoyne  plantation  herein  seised 
and  adjudicated  to  her.  It  is  further  or- 
dered, adjudged,  and  decreed  thatthe  pro- 
ceeds of  the  sale  of  said  plantation  re- 
talned  by  the  plalDtilf  bo  distrlbnled  as 
follows,  via. :  That  the  plaintiff  apply  as 
much  thereof  as  may  be  necessary  to  pay 
herself  the  amount  of  tbe  last  two  notes 
sued  on,  maturing  in  1885  and  1886,  as 
stated  In  tbe  opinion,  in  capital.  Interest, 
attorney's  fees  thereon,  and  costs  ot  snlt, 
up  to  ttae  day  of  adjudication,  and  t^taln 
toe  rssldae  of  tbe  sold  prooeedn,  tbe  same 
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to  aecrae  as  foltowa :  ODe-haU  thereof  to 
the  mlnoni  herein,  repreeented  by  tbe  uu- 
der-totur.  end  the  remaining  halt  to  tbe 
defendant  Hebert.  eubject  to  the  rljcbts  of 
the  minors  against  hioi.  at  the  termina- 
tion of  the  tntorsblp;  tbe  same,  while 
thus  j«talned»  to  remain  secured  by  ven- 
dor's privilege  on  said  nndirided  balf  of 
eaid  Dnnboyne  plantation,  and  to  l>ear 
legal  IntereBt,  as  stated  In  tbe  opinion,  un- 
til legally  deposited  or  paid  over,  as  like* 
wise  therein  mentioned.  It  is  further  or^ 
dmd,  adjudged,  and  decreed  that  the 
third  opposition  and  the  reconventlonal 
demand  thereagalnat.  In  so  far  as  not  sus- 
tained, be  dismissed,  and  that  tbe  rights 
ot  tbe  minors  against  their  tutor,  not 
passed  upon,  be  reserved  for  future  action, 
it  is  further  ordered,  adjudged,  and  de- 
creed that  the  plaintiff  pay  costs  In  tbe 
lower  court,  from  the  filing  of  the  third 
opposition  the  nnder-tutor,  and  that 
plalntlK  and  tbe  third  opponentpay, share 
alike,  the  costs  of  apppeal. 

ON  BEUEABINO. 
(Uarch  14, 168a.) 

There  appears  on  the  note  at  threeyears 
an  acknowledgment  of  Indebtedness  pur- 
porting to  have  been  made  on  the  10th  of 
January,  1889,  before  five  years  had  run 
from  the  maturity ;  but  the  date  at  which 
It  was  made  baa  not  been  proved.  Tbe 
utferittg  of  the  indorsement  during  the  tri- 
al proved  tbe  genuineness  of  tbe  writing, 
but  did  hot  establish  its  date.  -  Writings 
under  private  signature,  offered  in  evi- 
dence, have,  as  to  third  persons,  no  other 
date  than  that  at  which  they  are  thus 
oOered.  The  authentic  act  erf  acknowl- 
edgment was  executed  after  the  five  years, 
and  fixed  the  date  of  acknowledgment 
only  as  to  tbe  notes  maturing  In  1885  and 
1886.  Justice  will  not  permit  that  tbe  note 
at  three  years,  which  is  for'  part  ot  the 
price  of  sate,  be  treated  as  prescribed, 
when  it  may  not  be  so,  and  the  absence 
of  proof  is  an  oversight.  Tbe  right  to 
recover  Its  amonnt.  It  prescription  was 
truly  interrupted,  should  be  reserved,  and 
tbe  decree  shaped  to  that  end.  Norres  v: 
Hayes.  42  L.a.  Ann.  858.  8  South.  Rep.  ti06. 
It  is  therefore  ordered  that  tbe  previous 
decree  be  amended  so  as  to  reserve  the 
right  of  the  sucoaasion  ot  plaintiff  to  prove 
tbe  date  of  the  acknowledgment  o(  tbe 
note  at'  thrtfs  years;  that  a  sufllclent 
amonnt  be  retained  from  tbe  price  of  the 
,eldjDdication  to  m^t  It  and  the  two  other 
ndtes,  and  that  to  that  end  tbe  case  be 
rdifaianded.  with  Instructions  to  allowtbat 
note  If  tbe  acknowledgment  is  proved  to 
have  b|een  made  at  the  date  it  purports 
to  have  been  made;  and  that,  as.  thus 
amended,  tbe  previous  decree  beconflrmed 
and  remain  nndlsturbed. 

(M  lA.  Ann.  SU)   

.    Btantoh  T.  Hum.  (No.  U.Oll.)^ 
-  ifiuprrms  Court  of  LauMana.  lUrcdiT,  USBl 

4<Ls.Aiia.) 
Lbabs  n  Wixa  or  Win— Liabiutt  ot  Wmixn 
— liBX  Locn  BoLDTioNia. 
Rent  due  Qoder  a  lease  entered  into  by  a 
haibsnd  la  tbe  nama  of  his  wife,  though  the 

iBehefttiagwEased  18M. 
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lease  was  signed  In  another  state,  the  plaoe  of 
their  domicile,  for  property  sltnate  la  this  state, 
can  be  olatmed  from  the  hnstutnd.  It  Is  a  otnn- 
munity  debt.  Incurred  by  blm,  for  which  he  is 
liable,  and  can  be  made  to  pay.  It  Is  to  be  reg- 
ulated  by  the  lex  loci  soluHonU,  wMoh  thus 
fixes  the  responsibility. 
(SyUabua  by  the  Court.) 

Appeal  from  district  court,  parish 
Concordia;  8.  CaAai.B8  Touhq,  Judge. 

Salt  by  Mrs.  U.  L.  Stanton  against  W. 
H.  Harvey  for  the  rent  ot  property  leased 
by  him  in  the  name  ot  hia  wife.  Jodgpient 
tor  plaintiff.  D^ndant  apiieals.  At- 
firmed. 

Laoe  A  Lemie,  for  appellant.  £3am  A 

Dagg,  for  appellee. 

Bbruddez,  0.  J.  This  la  a  salt  to  hold 
a  husband  liable  for  tbe  rent  of  property 
teased  by  htm  in  the  name  ot  bis  wife. 
The  property  lies  In  Louisiana,  and  tbe 
linsband  and  wife  were,  at  the  date  of  the 
contract,  reeldente  of  another  state. 
The  defense  is  that  the  defendant  did  not 
lease  for  his  account,  but  fur  that  of  his 
wife;  that  he  Is  not  liable,  but  that  she  is. 
From  a  judgment  condemning  him  to  pay 
he  appeals.  The  contention  Is  that,  un- 
der the  laws  of  the  domicile  of  the  parties, 
tbe  wife  could  lease  the  property  for  ber 
own  account;  that  tbe  husband  would 
not.  In  such  case,  be  liable  for  tbe  rent  due 
under  It;  that  the  contract  was  entered 
into  at  that  domicile,  and  that  tbe  wife  Is 
alone  responsible.  The  laws  ot  the  place 
of  tbe  domicile  where  the  contract  was 
entered  Into  and  the  domicile  ot  tbe  par- 
ties play  no  Important  part  in  this  liti- 
gation. The  same  lawsezist  In  this  state, 
as  a  married  woman  may  here  lease  prop- 
erty for  ber  Individual  acconnt;  bot  this 
she  con  do  ouly  It  she  have  the  ibeans  nec- 
essary, and  can  show  that  tbe  contract 
was  entered  Into  tor  ber  exclusive  beneat. 
and  not  for  that  of  her  husband,  or  of  the 
community,  it  any,  between  them.  Tbe 
law  which  is  to  govern  in  this  contro- 
Tersy  Is  not,  however,  that  of  tbe  place 
at  which  tbe  contract  was  formed,  lex  loci 
eontr»ctua,  but  that  of  the  plage  at  which 
it  is  to  be  executed,  tbe  lex  loct-golattoata. 
It  is  a  well-recognlsed  principle  that  each 
sovereignty  baa  tbe  right  of  rogulatlni; 
tbe  acquisition  ot  property  within  Its 
terminal  buundarleB,aud  to  fix  the  nature 
o(  Its  character.  Hence  It  Is  that  the  law- 
giver has  declared  that  all  property  ac- 
quired in  this  state,  by  non-resident  mar- 
ried persons,  whether  the  title  thereto  be 
In  the  name  ot  the  husband  or  wife  or 
their  Joint  names,  shall  be  aabjeet  to  the 
same  provisions  of  law  which  rpgulate  the 
community  of  acqiteta  and  galns  between 
citizens  ol  this  state.  Bev.  Civil  Code^ 
art.  2400.  It  is  apparent  that,  bad  prop- 
erty been  parcliased  sltnate  In  this  state, 
by  tbe  wife,  whether  acting  in  perwon  or 
through  an  authorised  agent,  with  thn 
aanction  ot  the  hoaband,  that  property 
wonld  have  become  prima  facfe,  at  least, 
community  property,  whatever  tbe  domi- 
cile ot  tbe  purchaser  would  have  been, 
here  or  out  of  tbe  state,  and  would  have 
been  thus  dealt  with,  until  the  wife  had 
proved  that  the  purcbane  waa  made  tor 
her  separate  account*  with  b,^r  IndiTldnal 
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hrads.  aod  In  no  way  for  aceoont  of  her 
husband  or  the  eommanity.  Had  the 
lease  been  dffned  bjr  the  wife  with  the  an- 
tborlt;  ol  the  hmband.  It  woold  bare 
been  as  mnnh  a  commnDlty  contract  as  It 
1b  when  siffned  by  the  hoaband  fur  the 
wife,  in  the  absence  of  sucb  prool,  bad 
any  portion  of  the  urice  of  sale  remained 
anpald.  salt  could  have  been  broofcht  fur 
it  axainst  tlie  husband,  as  head  and 
master,  aod  as  sach  alone  responsible,  and 
Jndgment  conld  have  lieeo  reeorered. 
Rev.  avil  Code,  art.  2404.  It  wuold  have 
been  a  commonlty  debt.  This  applies, 
whatever  tbe  property  might  be,  for  the 
law  does  nut  dlscriiulnate,  and  place  any 
limit  ur  cbaracterlse  the  same.  Rev.  C^vil 
Code,  art.  2402.  It  merely  considers  tbe 
date  of  the  porchase.  and  not  tbe  person 
who  made  it.  It  needs  no  reaaoninK  or 
authority  to  show  that  tlie  bosband.  as 
head  and  master  of  the  commnnlty,  is 
liable  for  Its  debts  contracted  by  him.  for 
which  the  wife  Is  not  responsible,  and 
which  anyhow  would  be  his,  community 
or  no  community.  It  la  unnecessary  tu 
determine  whether  a  lease  Is  real  or  per- 
aonal  property,  as  its  character,  la  that 
reaper^  Is  no  factor  In  this  case.  It  ta 
snfficleot  that  It  be  a  contract  under 
which  n  rlKbt  which  is  property  has  been 
acquired.  Being  property,  it  falls  under 
the  provisions  ut  laws  quoted,  which 
apply  as  well  to  residents  as  to  non*refll- 
dents,  and  therefore  to  tbe  defendant,  for 
he  Is  either  the  one  or  the  other.  Non- 
realdente  surely  cannot  claim  to  be  placed 
on  a  better  footing  than  residents.  Where 
they  do  so  pretend,  they  must  show  clear- 
ly tbat  they  are  entitled  to  the  preference. 
The  right  to  enjoy  tbe  property  leased 
was  therefore  a  community  asset,  and 
failure  to  pay  for  It  can  be  saddled  on  the 
taoaband.  Judgment  afBrmed. 


41  la.  Aas.  1») 

CtTisBNs*  Bank  of  LomstANA  v.  BIillbr 
etal.t  (BxcBijBioR  Pi^antino  &  Manitp'o. 
Co.  et  a/..  InterTenera.)    (No.  ll,009.)i 

8aub  t.  Obbr     Sons  Co.  et  ah  (No. 
11.009.) 

[Supreme  Court  of  LouXaiana.  Uorch  7, 1893. 
A  La.  Aon.) 
MoRTOioEe— Fact  t>b  kok  Aue^anik)— Rights  or 

F0BCH18BB— COMPSKSATION  TOR  lUPKOTEHSXTS. 

1.  The  pact  de  non  nlfenando  inserted  in  a 
mortgage  is  DOtbing  more  than  tbe  expressloii  Id 
the  act  of  a  principle  wblcb,  by  tbe  terms  of 
article  8S97  of  the  Rer.  Civil  Code,  Is,  without 
any  expression,  ctmclnsively  Implied  in  every 
mortgsfce. 

%.  Tbe  effect  given  to  the  pact  nnder  oar  ju- 
risprudence rests  on  no  general  principle  of  oar 
exisLing  law,  bat  simply  on  a  jadtclal  iaterpro- 
tatlon  ot  its  effect  as  a  contract  between  tbe 
parties.  The  pact  bistorlcally  ctnisldered.  Don- 
aldson V.  Maarin,  1  La.  89. 

8.  That  effect  Is  clearly  defined  and  limited 
to  be  notbiog  more  than,'  the  conferring  of  aa- 
tborit;  to  seize  tbe  property,  in  the  hands  ol  a 
third  possessor  by  proceedings  directly  against 
the  original  mortgagor  witbout  notloe  to  third 
possesBorsor  other  preliminary  nraceedlngs  re* 
qnlred  in  tbe  ordinary  faypotheoanon. 

4.  The  pact  de  non  alienando  does  not  pre- 
vent the  alienation  of  the  property,  nor  does  it 
dq;>rive  the  alienees  of  any  right  appertaining  to 
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third  possessors,  exosptso  Ihr  as  ooaosras  the 

nethoa  cH  proceedingr  shove  indicated. 

&.  Henoe  a  por^LSser  of  property  subject  to  a 
looi^ffagecontaising  tbe  pact  is  atblrd  posses!>or. 
within  tbe  purview  at  article  8407,  and  eotltled 
to  claim  compenwtttm  for  bis  improvankeats  to 
tbe  extent  they  have  enhsaced  the  vslns  of  the 
mortgage  security. 

6.  The  impcDVements  ftdl  oadwthe  mortgage 
and  are  sobject  to  seUoie  and  sale:  hat  eqoiiy 
requires  that  the  third  possessor  ahoold  he  t&- 
demnified  to  the  extent  that  be  has  aohaooed  ibn 
value  of  the  creditor's  seonrity. 

7.  In  detennlnlng  the  amount  recoverable 
the  soleqaesUoa  is  the  extent  to  which  they  have 
enhanoed  the  value.  Repairs  which  only  preserve 
tbe  thing  are  not  recoverable,  onlythose  improve- 
ments which  lD<ffease  tbe  valae. 

8.  Assumptions  contained  in  ooatrscts  to 
which  the  bank  was  not  party  have  no  effect  la 
its  favor  except  as  stipulatioas  poiir  autriit,  of 
wbiob  tbe  hauK  might  bave  availed  itself  by  ac- 
oepting  them,  but  wbfch,  until  acceptance,  were 
revocable,  and  conferred  no  right  on  the  bank. 

9.  Aooeptanca  by  tbe  bank  wonld  have  made 
it  a  party  to  the  omtract,  whiidi  it  wonld  have 
been  tMiuid  to  reapeoL  Its  whole  coarse  in  the 
case  has  been  an  absolute  repudiation  of  these 
contracts  as  In  no  manner  affecting  It,  and  it  la 
estopped  from  claiming  uno  fiata  an  aocentance. 

10.  Where  a  seixnra  talrae  place  daring  the 
pendency  of  a  plantatloa  lease  for  the  witlre 
year,  payable  In  kind  oat  of  the  crops  when 
gathered,  tlie  selsnre  only  oovers  the  pionortlOQ 
of  rents  one  for  the  nnezplred  term  after  its 
date. 

11.         suing  creditor  Is  also  responsible 
forita  like  proportion  of  tbe  necessary  expenses  of 
management  required  to  realise  the  orope,  and 
which  It  left  ondlsturbed  after  selsare. 
(S)iUabu»  hv  the  Court) 

Appeal  from  district  court,  parish  of 
Concordia:  S.  Cuarubb  Youno,  Judge. 

Two  actions,— one  by  the  Citliens*  Bank 
of  Louisiana  against  Duvld  F.  Miller  and 
others  to  foreclose  a  mortgage;  the  other 
by  same  plaintiff  against  Q.  Ober  ft  Sons 
Company  and  others,  recover  rent.  In 
the  former  plaintiff  obtained  an  order  of 
selsure  and  sale,  and  the  Excelsior  Plant- 
ing &  Manufactuilng  Company  and  J.  K. 
Ober  and  others  Intervene.  The  actions 
were  cunso'lidated.  From  tbe  JudgmentH 
plaintiff  appeals.  Affirmed. 

Lnee  Jt  Ltital0  and  Henry  C.  SiiUer^  for 
appellant.  £/am  4k  Dagg,  for  third  oppo* 
nents,  appellees. 

Fbnnkb,  J.  Tbe  Cltlsens*  Bank  la  tbe 
holder  of  a  mortgage  on  the  Point  Pleas- 
ant plantation,  executed,  In  Its  favor,  by 
David  F.  Miller,  in  1888,  and  containing 
tbe  pact  de.  non  aUeaaDdOi  la  the  long 
period  since  tbe  date  of  the  mortgage  the 
property  baa  e»erienced  several  changes 
of  ownership,  in  the  year  1K82  Its  then 
owners  transferred  the  property  to  tbe 
Excelsior  Planting  Manafaeturing  Com- 
pany, which  was  the  owner  and  possessor 
In  1891,  when  the  Cltlsens'  Bank,  proceed- 
ing via  exeeatlva  directly  against  tbe  beirs 
of  tbeortglnal  mortgagor,  David  F.  MIHer, 
obtained  an  order  of  selsare  and  sale  In 
foreclosure  of  their  mortgage.  In  this 
proceeding  Intervened  the  Excelsior  Plant- 
ing Company,  claiming  tbat  during  Its 
ownership  and  possession  of  the  property 
It  had  placed  thereon  valuable  Improre- 
meots,  wbicb  bad  enhaoeed  its  value,  and 
that  to  tbe  extent  olthe  enhanced  value 
it  was  entitled  to  be  relmbaMea  oat  oC  tbe 
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proeeedfl  of  sale.  J.  E.  Ober  et  al.,  mort- 
gage  ci-edltors  of  the  Ezcelalor  Company, 
also  InterveneJ,  claiming  a  ranking  mort- 
gage on  whatever  might  be  found  due  to 
their  debtor  for  Improvements.  The 
Cltlzenn*  Bank  opposes  the  claims  of  to- 
tervenera  on  various  grounds,  which  will 
now  beconaltlered  and  dlspoaed  of  iseria- 
tlm,  forming  the  iBsoea  InvoiTed  In  the 
first  of  these  consolidated  ca^,  which, 
though  disposed  of  by  one  judgment,  are 
entirely  Independeut  of  each  other. 

First.  The  bank  claims  thata  purchaser 
of  property  subject  to  a  mortgage  con- 
taining the  pact  de  tton  a/ieoaor/o  stands 
Id  the  shoes  of  theorlginal  mortgage  debt- 
or, and  cannot,  any  more  than  that  debt- 
or  himself,  claim  reimbursement  on  ac- 
count of  Improvements  made  on  the  prop- 
erty; lo  other  words,  that  he  Is  not,  In 
the  eye  of  the  law,  a  third  possessor,  and 
Is  not,  therefore,  entitled  to  the  protection 
of  the  article  8407,  Rev.  Civil  Code,  which  Is 
the  basis  of  Interveners*  claim,  aud  which 
reads  as  follows:  "The  deteriorations 
which  proceed  from  the  deed  or  neglect  of 
the  third  possessor  to  the  prejudice  of  the 
creditors  who  have  a  privilege  or  mort- 
gage give  rise  against  the  former  to  an 
actlun  of  Indemnification;  bat  he  can 
claim  (or  his  expenses  or  Improvements 
only  to  the  amount  of  the  increased  value 
wbteb  Is  the  result  ol  the  Improvemeuts 
made."  The  question  raised  isnn  inter- 
esting one,  and  we  have  considered  It  very 
closely.  To  the  student  of  our  Codes  the 
effect  given  to  the  pact  de  non  alieDnado 
is  an  anomaly,,  only  explained  by  reference 
to  its  derivation  In  our  taw  from  the  Span- 
ish system.  The  pact  Is  nothing  else  than 
the  expression  in  the  act  of  mortgage  of  a 
principle  which,  by  the  very  terms  of  ar- 
ticle 3897  of  the  Code,  Is,  without  any  ex- 
presstnn,  Implied  In  every  mortgage,  vix, : 
"That  the  debtor  cannot  sell,  engage,  or 
mortgage  the  same  property  to  other  per- 
sons, to  the  prejudice  of  the-  mortgage 
which  Is  already  made  to  another  credit- 
or." It  is  difficult  to  understand  why  the 
tact  that  this  principle  Is  expressed  In  the 
act  should  confer  any  dlffwent  rights  than 
would  result  from  Its  eonelnslTe  iraplica- 
tion.  There  Is  no  express  provision  In 
either  oar  Civil  Code  or  Code  of  Practice 
on  the  subject;  and  In  the  French  law, 
from  which  our  system  of  mortgages  Is 
derived,  this  pact  de  non  alieu&ado  is  not 
recognised  as  conferring  any  partlealar 
right.  Hnder  the  Spanish  law,  however, 
which  long  prevailed  In  this  state,  the 
holder  of  a  mortgage  containing  this 
pact  was  allowed  to  disregard  subsefiuent 
alienations,  and  to  proceed  directly  against 
the  original  mortgagor,  and  have  the 
property  aelied  and  sold  without  notice 
to  actual  third  possessors,  which  was  re- 
quired In  other  cases.  After  the  adoption 
of  our  Code  of  1S08  the  question  arose  as 
to  whether  this  effect  of  the  pact  was  not 
destroyed;  but  the  court  held  that  "the 
mode  of  proceeding  under  orders  of  seiaure 
and  sale  is  still  regulated  in  a  great  meas- 
ure by  the  Spanish  laws  which  remain  In 
force  in  this  country,**  and  that  the  mort* 
gagee's  right  nnder  the  pare  de  noa  al^a- 
aado  was  not  rapealed.  Nathan  t.  Lee, 
8  Hart.  (N.  &)  83. 


DBTSBtVou  10.  (La. 

After  the  act  ol  1838,  which  repealed  the 
Spanish  laws  and  rules  of  proceeding,  the 
question  again  arose,  and  It  was  con- 
tended "that  there  is  now  no  express  law 
in  force  to  support  any  exception  to  the 
rules  of  proceeding  estublished  by  the 
Code  of  Practice  forhypothecary  actions. " 
But  the  court  said:  "Admitting  this  to 
be  true,  It  is  a  uhlversal  principle,  found- 
ed In  reason  and  law,  that  effect  must  be 
given  to  all  the  parties  of  a  written  con- 
tract or  agreement,  and  meaning  to  all  Its 
stipalatlons  and  phrases,  unless  such  a 
construction  leads  to  absurdity.  It  te 
also  a  general  rale  that  owners  of  prop- 
erty must  be  presumed  to  know  the  titles 
and  incumbrances  nnder  which  they  hold 
It.  lo  applying  these  rules  to  the  cam 
under  consideration.  It  is  evident  that  the 
moK'gagee  Intended  some  advantage  to 
himself  by  the  introduction  of  the  clause 

*  de  DOD  Hlleaaado,'  consented  to  un  the 
part  of  the  mortgagor,  beyond  what  he 
would  have  had  without  such  a  pact  ur 
agreement,  and  that  the  only  manner  In 
which  it  can  have  the  effect  intended  by 
the  parties  is  to  constme  it  into  an  au- 
thority to  selie  the  property  in  the  bands 
of  the  third  possessors,  without  prellui- 
Inary  proceedings,  as  In  case  of  an  ordi- 
nary hypothecation. "  Donaldson  v. 
Maurln,  1  La.  S9.  This  decision  la  the 
fountain  head  of  onr  whole  anbseqnent 
Jnrlsprndence  on  this  subject.  We  eoD- 
fllder  that  it  conclnslvely  negatives  the 
contention  so  ably  urged  by  counsel  of  ai>- 
pellants.  It  distinctly  holds  that,  after 
the  repeal  of  the  Spanish  law  formerly 
prevailing  In  this  state,  there  remained  In 
force  no  law  giving  any  exceptional  eOeet 
to  the  pact  de  aon  aJienandOt  and  that 
whatever  effect  It  bad  was  derived  from 
that  law  which  the  parties  made  auto 
themselves  by  their  contract.  It  Inter- 
preted the  meaning  and  effect  of  that  con- 
tract, and  declared  that  its  only  effect  was 
to  aathorise  a  direct  selsure  in  the 
hands  of  third  possessors,  "without  pre- 
liminary proceedings,  as  In  case  of  an  ordi- 
nary hypothecation."  There  are  not 
waotiug  very  clear  reiterations  of  this 
principle  In  later  cases.  On  this  point  the 
court  In  the  case  of  Watson  v.Bondurant. 
80  La.  Ann.  10,  said :  **  We  understand  the 
effect  of  the  pact  efe  non  allenattdo  to  be 
this:  Where  a  mortgage  contains  this 
stipulation,  the  sale  by  the  mortgagor 
does  not  prevent  the  mortgagee  from 
proceeding  by  executory  proceas,  and  he 
need  give  no  notice  to  the  purchaser. 

•  •  •  A  little  reflection  will  show  that 
the  pact  de  bob  hUeauBdo  containa  noth- 
ing that  the  law  does  not  Imply  In  every 
mortgage.*  Again,  In  Ducnis  v.  Fortln, 
8  Bob.  (La.)  167.  the conrt  said:  **We  do 
not  consider  thedause  "de  nooattenaado' 
as  producing  the  effects  supposed  by  the 
counsel.  It  does  not  absolutely  prevent 
a  sale  of  the  property  by  the  mortgagor. 
The  latter  may  transfer  the  property  sub- 
ject to  the  right  which  such  a  clause  gives 
the  mortgagee  of  proceeding  summarily 
against  It,  as  it  It  still  belonged  to  the 
mortgagor.  The  pnrcbaaer  acqalres  a 
Talld  title  vblcb  be  can.  In  like  manner, 
transfer  to  others."  In  Linn  t.  Dee,  SI 
La.  Ann.  218,  the  rl^lit  of  tin  parcbaasr 
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ot  property  Bobject  to  a  mortgage  con- 
taining tbe  pact,  to  recover  tor  improve- 
ments, was  expreealy  recognised.  See, 
also,  DucroH  V.  FortiQ,  8  Bob.  (La.)  167; 
JainisoD  T.  Barelll,  20  La.  Ann.  4S3.  Tbe 
correctneBS  of  tbia  Is  coosptcaoaaly  lllas- 
trated  by  tbe  particular  form  given  to 
tbe  pact  In  tbe  very  mortgage  on  which 
the  bank  proceeds,  and  wblcb  le  derived 
from  section  24  ot  tbe  charter,  as  follows: 
*'Tbat  all  property  mortgaged  to  said  cor- 
poration (or  any  purpoaea  may  be  aelsed 
and  sold  ut  any  time,  according  to  law. 
in  wbosesoever  bands  or  posaeeslon  tbe 
same  may  be,  notwithstanding  any  aliena- 
tion thereot,  or  cbange  of  possesslun,  by 
socceHttlon  or  descent  to  heirs  or  legatees, 
by  last  will  and  testament  or  otherwise, 
In  tbe  same  manner  as  If  tbe  sarae  was 
In  tbe  possession  ot  the  original  mort- 
gagor." This  Is  theonly  pact  of  nonalien* 
atlon  contained  In  tbe  charter  or  mort- 
gage, and  It  has  been  held  by  tbln  court 
to  be  the  exact  equivalent  of  tbe  common 
pact  de  HOD  alleDundo.  Glllaeple  v.  Bank, 
30  La.  Ann.  1321;  Bank  v.  Freltag,  37  La. 
Ann.  271.  Now,  tbls  section  simply  ex- 
presses In  plain  language  tbe  preclae 
sense  and  meaning  whlcb  tbe  jnrisprn> 
dence  above  referred  to  bad  held  to  be  Im- 
plied In  the  pact  de  non  HUenundo,  con> 
ferrlng  no  exceptional  right  beyond  that 
therein  stated  of  proceeding  directly 
against  tbe  property  without  notice  to 
third  poBseesom.  Tbe  learned  lawyers 
wbo  framed  this  charter  In  1835  were  ob* 
vionsly  doubtful  whether,  under  the 
changed  law,  the  Interpretation  given  to 
tbe  ordinary  pact  would  be  maintained, 
and  preferred  to  give  a  clearer  expression 
to  their  contracts.  They  have  done  so, 
and  can  claim  nothing  beyond  what 
their  contract  gives  tbem.  This  they 
have  been  allowed,  and  have  actually 
proceeded.  In  thia  caae.  by  executor;  pro- 
cess against  the  original  mortgage,  with- 
out notice  to  third  possessors.  In  tbe  very 
mannisr  stipulated  by  their  contract. 

Tbe  apprphennlon  saggeated  by  coDUsel 
that  mortgage  creditors  may  be  deprived 
of  their  security  by  ruinous  improvements 
on  tbe  part  of  third  possessors,  has  no 
greater  application  to  the  case  of  mort- 
gages in  which  the  ncmallenatlon  pact  is 
expressed  than  In  that  of  all  others  In 
which  the  law  Itself  writes  It;  and,  be- 
sides. It  has  no  foundation  under  a  Jost 
application  ot  tbe  principle.  Thelmprove- 
mente.  by  wbomaoever  made,  fall  ander 
the  mortgage.  If  they  have  not  actually 
enhanced  the  value  of  tbe  property,  tbe 
mortgagee  absorbs  them  without  -com- 
pensation. If  they  have  enhanced  the 
value  ot  tbe  property,  why  should  tbe 
mortgagee  enrich  blmBelf  at  the  expense 
of  the  tbird  possessor?  In  the  language 
of  Troplong:  "There Is  no  room  for  doubt 
that  Improvements  placed  by  a  third  pos- 
sessor fall  under  the  mortgage,  and  are 
subject  to  aeisure for  Its  satisfaction;  bat 
equity  requires  that  the  third  possessor 
should  be  Indemnified  to  the  extent  that 
thoy  have  enhanced  the  value  of  the 
property  qantentts res pretloslor  facta  est; 
for  the  creditors  who  dlspussess  him 
abonld  not  be  permitted  to  enrich  them- 
selves  at   hia  expense.*    8  Troplong, 
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Hyp  et  Prlv.  No.  8^.  Or,  as  Pont  says: 
"From  a  sense  ot  equity,  the  legislator 
wbo  forbids  tbe  third  possessor  to  injure 
the  creditor  by  deteriorating  the  security 
while  In  bis  possession  will  not,  on  the 
other  hand,  permit  the  creditors  to  profit 
gratuitously  by  his  Improvements.  There- 
fore the  law,  after  announcing  the  principle 
of  Indemnity  for  deteriorations,  by  a  just 
reciprocity  assures  to  tbe  third  possessor 
the  reclamation  of  tbe  enhanced  value 
given  by  his  Impruvementa."  2  Pont, 
Prlv.  et  Hyp,  No.  1805.  This  isJnBtlee; 
and  it  is  undoubtedly  the  law  applicable 
equallyto  all  mortaagea,  whether  the  pact 
de  non  allenando  be  expressed  or  only 
Implied  in  tbe  contract. 

Second.  The  bank  further  contends  that 
the  planting  company  and  Its  authors,  by 
reason  ot  their  assumptions  contained  In 
their  contracts  with  each  other,  have  be- 
come personally  bonod  to  tbe  bank  for  tbe 
debt  secured  by  Its  mortgage,  and  that 
this  prevents  them  from  asserting  any 
claim  for  Improvements.  These  assump- 
tions are  contained  in  contracts  between 
these  parties,  to  which  tbe  bank  was  In 
no  manner  a  party.  Tbey  can  have  no 
effect  in  favor  w  the  bank  except  as  stlpn. 
latlons  poar  autruiy  of  which,  perhaps, 
tbe  bank  might  have  availed  Itself  by  ac- 
cepting tbem,  but  which,  up  to  the  time 
of  such  acceptance,  were  revocable  be- 
tween tbe  parties,  and  conferred  no  right 
whatever  on  the  bank.  Rev.  ClvlJ  Code, 
art.  1890;  Gravler  v.  Oravler,  8  Mart.  (N. 
8.)  207;  WIggin  v.  Flower,  6  Bob.  fLa.) 
406;  Mitchell  v.  Cuoley.Id.  210.  Tbe  bank 
has  never  accepted.  If  It  had  done  so,  it 
would  thereby  have  made  Itself  a  party 
to  those  contracts,  which  It  would  thei'e- 
after  have  tieen  bound  to  recognise  and 
respect.  Mitchell  v.  Cooley,  Id.  240.  While 
sncfa  acceptance  would  not  have  operated 
an  ovation  of  tbe  debt,  it  would  unques- 
tionably have  disabled  tbe  bank  from  dla- 
rogardlug  these  alienations  to  which  It 
had  thus  made  Itself  a  party.  The  pro. 
ceeding  In  tbls  case,  and  all  the  conten- 
tions of  counsel  which  we  have  considered, 
are  based  upon  tbe  Bssumptlcn  that  the 
bank  Is  In  no  manner  affected  by  those 
alienations;  that,  as  to  it,  tbey  prodnced 
no  effect,  and  that  it  was  entitled  to  treat 
tbem  as  It  they  did  not  exist.  It  Is  Im- 
possible to  say  this,  and  then,  noo  S»tu, 
to  say:  "I  have  accepted  these  stipula- 
tlons,  have  made  myself  a  party  to  these 
contracts,  and  bold  you  bound  by  them." 
Tbe  case  of  Latlolals  v.  Bank,  83  La.  Ann. 
1444,  only  beld  that  by  tbe  acceptance  ot 
such  an  assumption  the  bank  did  not 
waive  tbe  pact  de  Don  alleDando  so  far  aa 
the  original  mortgagee  was  concerned, 
wbo  was  the  only  party  urging  It.  We 
said:  "The  pact  de  non  alieaando  was 
not  abandoned;  on  the  contrary.  It  was 
carried  out  by  the  proceedings  ngalast 
Spronle  and  othera.  Admitting  that  It 
was,  however,  what  Is  It  to  the  plaintiff, 
wbo  Is  tbe  administratrix  ot  the  succes- 
sion of  tbe  original  mortgagor,  whether  It 
ever  existed  at  all?"  No  one  could  ques- 
tion the  correctness  ot  this  decision,  but  It 
has  no  application  to  the  point  here  at  Is- 
sue which  concerns  only  tbe  rights  ot  third 
possessors.  It  is  too  late  for  tbe  bank 
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now  to  urge  an  acceptance  at  these  stlpn- 
latlons.  and  It  la  conclualvely  estopped 
I  rum  dolog  so. 

Tblrd.  The  final  qaestlnn,  under  this 
branch  of  the  case,  is  as  to  the  set- 
tlement of  the  amuunt  due  tor  improvft' 
mentH.  The  principle  applicable  Is  very 
clearly  stated  bj  Toulller:  "The  third 
posaessor  con  recover  only  lor  Improve- 
roentR  qusB  rem  maliorem  factunt,  and  not 
for  those  qate  rem  deterluretu  aoo  ataunt. 
The  only  question  la  to  ascertain  if  there 
has  been  an  enhancement  ot  value.  Wheth- 
er such  enhancement  resalt  from  expenses 
necesHary  In  their  origin,  but  carried  to 
thepointof  Improvement, or  whether  they 
resulted  from  less  urgent  espenses,  mat- 
ters uothlng.  If  there  has  been  an  enhance- 
ment, the  rieht  arises  to  claim  It  to  the 
extent  of  the  Increased  value.  It  there  has 
been  no  enhancement,  the  third  possessor 
has  no  recourse  except  against  his  ven- 
dor." 8  Trop.  Prlv.  et  Hyp.  No.  838.  (ftfe.) 
p.  505.  We  have  examined  the  evidence 
In  the  case  very  critically.  Nu  doubt  some 
ot  the  Improvements  claimed  belong  to 
the  class  of  ordinary  repairs,  merely  In- 
tended to  preserve  the  st&taa  gao,  which 
the  possessor  was  bound  to  make,  and 
for  neglect  to  make  which  he  wodM  have 
been  responsible  under  article  11407  as  **  de- 
teriorations proceeding  from  bis  neglect." 
Of  course,  these  could  not  operate  to  en- 
hance, but  only  to  maintain,  the  value. 
But  the  new  church,  the  new  cabins,  the 
new  fences, the  new  leree,  and,  perhaps,  to 
some  extent,  the  extensive  repairs  to  the 
dwelling-house,  are  certainly  entitled  to 
consideration.  The  following  decisions, 
relied  on  by  counsel  tor  appellant,  do  nut 
apply  to  this  case:  Saquin  v.  Colron,  8 
La.  398;  Harnes  v.  Harbour,  14  La.  Ann. 
2S7:  McKeuslev.  Bacon.  41  La.  Ann.  13.  5 
South.  Rep.  MO.  They  relate  to  contro' 
versles  between  evicted  possessors  and 
their  warrantors  or  vendors,  or  between 
such  mere  possessors  In  good  faith  and  the 
troe  owner,  which  rest  on  different  princi- 
ples. In  those  cases  the  benefits  derived 
by  the  possessor  from  bis  improvements, 
Bff  well  as  their  cost,  are  to  be  considered. 
Here  we  have  nothing  to  do  with  either 
benents  or  cost,  except  with  the  latter  as 
limiting  the  possible  claim  of  the  third 
possessor.  We  have  simply  to  inquire 
whether  the  Improvements  have  enhanced 
tbe  value,  or  are  of  a  nature  which  <inly 
prevented  deterioration.  The  Improve- 
ments are  not  to  beconsldered  separately, 
bnt  In  block,  and  it  Is  to  be  determined 
whether  as  a  whole  they  bare  enhanced 
the  valoe  of  the  security,  and  to  what  ex- 
tent. The  estimates  of  various  wltnesseB 
on  This  precise  question  are  found  in  the 
record.  They  differ  widely.  Wethlnk  the 
Judge  a  qua  made,  in  his  )udgment,  a  very 
conservative  and  satisfactory  estimate; 
and,  while  both  parties  complain,  we 
should  nntfeel  that  by  disturbing  wecoafd 
improve  it. 

2.  The  suit  ot  Bank  t.  Ober  4  Sons  Co. 
et  al.  Is  to  recover  rents  alleged  to  have 
been  collected  by  the  latter  after  the  date 
of  the  hank's  selsure  In  the  case  Just  de- 
cided. It  appears  that  early  in  1891  Ober 
and  others,  vendora  of  the  Excelsior  Com< 
pauy,  bad  iasued  a  selsareand  sale  in  lore> 


closure  ol  their  mortgage,  nnderwhlrh  the 
property  was  taken  Id  possession  by  tbe 
sheriff.  In  that  suit  It  was  agreed  be- 
tween plaintiff  and  defendant  that  tho- 
sheriff  should  cultivate  the  property,  pro- 
vided the  plaintiffs  would  furnish  ths 
meauB,  tbe  expenses  up  tu  date  of  sale  to 
be  taxed  as  costs;  and  D.  M.  Slocum  was 
appointed  as  custodian  and  manager. 
Slocum  made  contracts  with  tenants  by 
whieb  the  land  was  leased  for  the  year  for 
rents  payable  In  kind  out  of  the  crops. 
Defendants  In  tbls  case  furnished  tbe  ten- 
ants with  mules  and  teams  to  work  the 
land,  and  also  advanced  them  supplies. 
In  May,  1891, the  bank  issued  itsexecutory 
process,  and  seised  the  property.  After 
this  seisure.  tbe  cultivation  aud  manage- 
ment of  the  plantation  went  on  as  before. 
Slocum  remained  In  charge,  and  devoted 
his  time  as  manager,  without  Interference 
by  tbe  bank.  As  the  crop  was  gathered 
and  ginned,  he  collected  the  rents.  After 
he  had  collected  rents  to  the  extent  of  8.- 
271  pounds  of  lint  cotton,  the  bank,  under 
an  order  from  the  sheriff;  demanded  deliv- 
ery thereof,  and  It  was  handed  overto  tbe 
bank.  He  refused  to  give  to  the  bank  any 
more  of  the  rent  cottoui  the  balnnce  of 
which  was  shipped  for  account  of  defend- 
ants. The  total  rent  cotton  collected  was 
22,000  pounds,  worth  In  all  about  f 1,800. 
of  which,  as  above  stated,  the  bank  nv- 
ceived  8,271  pounds,  worth  about  9700. 
It  Is  claimed  that  defendants  most  pay 
over,  without  deduction,  the  whole  of  tho 
rent  collected.  We  consider  the  claim  in- 
equitable, nod  untenable  In  law.  Tbe 
rent,  though  it  becamedue  nfterthebank's 
seizure,  was  contracted  for  and  attributa- 
ble to  the  year,  and  the  defendants  were 
entitled  to  the  proportion  thereof  due  on 
account  of  the  part  of  the  year  which  had 
expired  prior  to  tbe  bank's  seizure,  wbleb 
took  place  on  May  1st,  being  four  montbs, 
or  one-third  of  the  total  rents.  The  bank 
should  also  be  held  for  two-thirds  of  the 
expenses  of  Mr,  Slocum's  managemeutand 
services,  which  are  shown  to  have  been 
worth  about  9800,  and  which  were  neces- 
enry  to  the  realization  ot  the  rents.  A 
brief  calculation  on  this  basis  will  show 
that  there  remained  due  to  tbe  bank  out 
of  the  rents  Just  about  tbe  sum  decreed  to 
the  Judgment  ot  tbe  court  below,  which 
we  see  no  reason  Co  alter.  Judgment 
affirmed. 

— —      («  Jm.  Ana.  16B> 

Patcrsau  v.  MoCardlb  et  aJ.   (No.  10.- 

m.) 

A.  WiLBBRTR  Sons  Lumbrs  &  Shinolb 
Oo.  V.  Patureau.    (No.  10,996.) 

(Supreme  Cowrt  of  Iiouiitiana.  March  7, 1S9S. 
U  La.  Ann.) 

JOIKT  TKNANCT— RSMOVAL  or  TlMBSR— LlABIUTT 

— MEA.9trRE  or  Dahaqxs. 

1.  A  Joint  owner  of  swamp  land  la  at  llborty 
to  out  ana  remove  timber  from  the  ooinniD&lty, 
withoat  beooming  amenable  to  obarge  of  tort  er 
treapaas,  aa  agaloat  the  oo-proprlator. 

a.  In  snob  case,  the  person  oattlng  and  ie> 
moving  Umtier,  for  pnrpoaes  of  manofaotore 
without  waste  or  other  destmotloa  to  the  prem- 
ises, is  not  liable  ex  delicto,  bat  ex  quan  con- 
tractu; and  the  measure  of  damages  Is  tna  valoe 
of  tbe  trees  when  taken  at  tbe  stump. 
-  {SyUabu*  by  the  Court) 
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AppMd  from  district  court,  parish  ol 
Iberville;  B.  B.  Talbot,  Jadge. 

Action  by  Mrs.  Emma  Fatoreaa  HgalDst 
Frederick  Wllberte  McCardle  and  others  to 
recover  damaxw  to  the  amoant  of  93,866, 
aB  the  value  ot  her  alleged  half  Interest  In 
certain  cypress  trees  wblcb  bad  been  cut 
and  removed  from  land  ol  which  she  was 
halt  owner  with  A.  Wllberte  Sons  Lumber 
A  SblnfEle  Co.  This  action  was  conaol- 
Idated  with  a  suit  by  A.  Wllberte  Sons 
Lumber  &  Shingle  Company  agalnnt  Mrs. 
E^nma  Patureau  for  the  partition  ol  tbe 
f;ommon  property  by  Ilcltatlon.  Defend- 
ants Gousentod  to  a  sale.  Judgment  fur 
plaintiff  tur  $412,  from  wbiefa  she  appeals. 
Affirmed. 

Samuel  MMttbew9,  for  appellant.  Sima 
Gondran  and  A.  TAlhot,  for  appcillees. 

Watkinb,  J.  In  tbe  former  ot  these  con- 
solidated causes  the  plaintiff  seeks  to  re- 
cover ol  the  several  defendants  damages 
Id  Bolldo  to  the  amuunt  ot  f3,MS.  as  the 
value  of  her  alleged  one-half  Interest  In 
1.122  cypress  trees  that  they  had  wrong- 
fully and  tortlously  vnt,  felled,  and  re- 
moved from  a  certain  tract  of  swamp 
land,  designated  as  section  62,  township  9, 
of  range  10  B.,  situated  west  of  the  Mis- 
sissippi river,  ot  which  she  was  at  the 
time  half-owner  wltb  the  plaintiffs  in  the 
latter  of  said  consolidated  causes,  same 
being  a  suit  for  the  partition  of  the  com- 
mon property  by  llcltation.  Some  resist- 
ance was  at  first  Inade  on  the  part  of  the 
plaintiff  Patarean  to  the  order  ot  consoli- 
datlou,  and  to  an  advene  ruling  In  this 
regard  sbe  reserved  a  bill.  She  al4u  ap- 
peared and  fliedan  answerlnthe  partition 
suit,  and  Insisted  upon  a  division  In  kind. 
But  she  subsequently  appeared  in  tbe  con- 
solidated cases,  and  filed  a  waiver  ot  ber 
demand  tor  a  partition  In  kind,  and  con- 
sented that  a  sale  be  made;  thus  prac- 
tically renonnclug  her  objection  to  tbe 
consolidation  of  the  two  cauHes,  as  ber 
consent  to  the  sate  necessarily  abandoned 
lier  claim  to  a  severance.  Tbis  leaves  bat 
one  Issne  in  the  case,— the  value  of  tbe 
trees.  The  Judge  a,  qua  found  the  number 
of  treescutto  beS24,  and  fixed  their  value  at 
fl  apiece  at  tbe  stump;  and  gave  plaintiff 
Judgment  for  f412,  or  one-half  of  their 
value.  From thatdecreeplalntlff  Patureau 
-appeals,  and  demands  an  Increased  allow- 
-anee. 

Wbettaer  or  nnt  the  amount  of  the  Judg- 
ment should  be  Increased  depenrls  upon 
one  ruling  of  the  Judge  a  qaa,  rejecting 
-evidence  of  "the  mnrket  value"  of  the  raw 
material,  that  is  to  say,  the  value  of  the 
trees  fur  the  purpose  of  their  manufacture 
into  lumber,  thus  restricting  the  plaintiff 
to  the  value  ot  tbe  tree*  as  they  were  tak- 
■en  In  the  forest.  His  theory  was  that,  Inx 
asmucb  as  the  Wllberte  Suns  Lumber  ft 
Shingle  Company  was  the  balf  owner 
with  Mrs.  Patureau  of  tbe  lands,  as  well 
as  all  the  timber  growing  thereon,  they 
bad  a  perfect  right  to  cut  and  remove 
the  timber  tber^rom  witboot  becoming 
-amenable  to  a  charge  of  trespasa  on  the 
part  <if  tbe  co-proprietor;  and,  possessing 
that  right.  It  had  a  corresponding  right 
to  contract  with  others. to  cut  and  remove 
"timber  for  IV  without  tbelr  becoming  ttaos 


amenable;  hence  d^isndante  are  not  Hable 

ex  delicto,  bnt  only  ax  quaal  eontraetu, 
Tbis  proposition  is  not  quite  clear,  or  al- 
together free  from  difficulty;  but  we  can- 
not see  how  defendants  can  be  held  lloble 
tor  tort  or  trespasa  on  land  in  which  they 
have  one-halt  interest,  to  the  otb«r  co- 
proprietor,  by  tbe  simple  cutting  and  re- 
moving ot  trees  for  manufacture  and  sale, 
in  tbe  ordluary  course  ot  affairs,and  with- 
out waste  or  destruction.  A  simple  course 
is  always  open  to  a  dissatisfied  co-propri- 
etor,— a  suit  for  partition,— and  tbat  has 
been  availed  of.  Under  the  law  and  evi- 
dence tbe  Judgment  appealed  from  seems 
to  have  done  substantial  Justice,  and  It  Is 
affirmed. 


  (44  I*.  Ann.  57S) 

Galhocn  t.  McKnioht  et  ml.  (No.  10,987.)* 
{Supreme  Court  of  Louigiana.  Handi  7,  UW. 
4i  Ls.  Ann.) 

Wkoht  or  Bvidencb—Brvisw  oa  Arrui^— Paa- 
scKmos  or  Pbatid. 

1.  Evidence  of  extrajndiaisl  admissions  by 
s  dead  man,  oat  of  the  presenoe  of  oUiers,  is  th« 
weakest  of  all  teatlmony. 

8.  In  oases  of  conUiotlna  eridanoe,  tbe  Judg- 
ment of  tbe  Judge  a  qua  will  not  be  dlsburtMa 
except  on  olear  aoowing  of  error. 

8.  Fraod  is  awer  presumed.  While  it  m^ 
be  Inferred  from  oircamstanoes.  these  must  M 
of  a  character  clearly  convincing  the  Jadlclsl 
mind  Id  order  to  support  the  ehargeof  aa  ollense 
closely  akin  to  crime. 
(SyUaMu  by  the.  CowU} 

Appeal  from  district  court,  parish  of 
Grant;  A.  Y.  Coco,  Judge. 

Suit  by  Mrs.  C.  E.  P.  Calhoun,  as  execu- 
trix of  William  S.  Calhoun,  deceased,  and 
as  tutrix  of  bis  only  surviving  child  and 
sole  heir,  against  Mrs.  Elizabeth  Mc- 
Knlgbt,  as  administratrix,  and  others, 
for  the  restoration  ot  certain  lands. 
Judgment  for  defendants.  Plaintiff  ap- 
peals.  Affirmed.   Bebeuring  refused. 

Hooter  (ft  Haoter,  for  appellant.  T.  H. 
Thorpe  and  Andrew  Tborpe,tor  appelieea. 

Fbnnbb,  J.  Tbe  plaintiff  sues  as  tbe 
legal  represoitatlve  of  tbe  succession  of 
William  S.  Calhoun,  deceased,  and  as 
tutrix  of  bis  only  surviving  child  and  sole 
heir.  Tbe  petition  avers  that  William 
S.  Calbouu  was  the  sole  heir  ot  bis  father, 
Meredith  Calhoun;  that  he  had  accepted 
bis  succession  unconditionally,  and  been 
put  in  possession  by  a  decree  of  court; 
and  that  Howard  McKuIgbt  was  admin- 
istrator of  the  succession  ot  Meredith  Cal- 
bouQ  from  May,  1882,  to  the  date  of  his 
acceptance  ot  said  succeaslon,  January  29, 
1887;  aud  that  W.  S.  Calhnnn  died  Janu- 
ary 4,  1891.  Howard  McKnIght,  as  ad- 
mlDlstrator,  secured  orders,  and  procured 
three  succession  selea  of  tbe  lands  of  tbe 
succraslon  of  Meredith  Calhoun,  bad  on 
tbe  4th  day  of  November  and  2d  day  ot 
December.  1S82,  and  on  tbe  17th  day  of 
February,  1883.  The  petition  charges 
that  at  these  several  snccesRlOn  sales, 
while  he  was  administrator,  and  In  vio- 
lation ol  bis  duty  and  the  prohibitory 
statute,  Howard  McKnIght,  having 
formed  a  eoDspIraey  and  had  an  under- 
standing with  tala  Bon-tn-law,  JobnH.  Me- 

>Bebeariiis  refused  April  4*  UOa. 
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Neely,  Ludlow  UeNeely,  the  brother  of  .T. 
H.  McNeely,  and  George  S.  Johnson, 
througb  these  aeveral  peraonB  Interponed, 
porchased  the  property  described  In  tbe 
petition,  and  which  It  Is  sought  to  re- 
cover (rom  blB  SDcceBSion  and  heirs.  Tne 
petition  Chen  avers  tbe  nniUty  of  tbeae 
sales  by  reason  of  said  conspiracy  and  the 
prohibition  of  the  law,  and  asks  for  tbe 
restoration  of  the  lands,  tor  iadgmrat 
for  rents,  and  for  the  valoe  of  timber  cat 
from  oft  tbe  pins  lands.  All  parties  in 
Interest  were  made  parties  aad  cited. 
Tbe  district  Jadgb  gave  judgment  in  favor 
of  tbe  defendants,  and  the  plaintiff  prose- 
cntee  this  appeal  from  that  Judgment. 

The  defendants  pleaded  varioas  estop- 
pels by  ladlclal  adujhwlons  and  by  cod- 
dact.  and  also  thegeneral  Issne.  Waiving 
consideration  of  the  estoppels  pleaded, 
except  In  so  far  as  tbe  facts  on  which  they 
are  based  bear  upon  the  merits,  we  are 
clearly  of  opinion  that  tbe  case  Is  with 
the  defendants  nuder  the  general  Issoe. 
McKnlgbt,  the  administrator  of  Meredith 
Calhoun's  succession,  was  not  a  bidder  or 
au  adjudlcatee  at  the  sale  made  therein. 
The  property  was  adjndleated  to  John  H. 
McNeely,  Ludlow  McNeely,  and  Genrgu  S. 
JohQsan,  who  acted  Yor  blmself  and  hliifa 
tber,  John  W.  Johnson,  ]ulntty,  receiving 
title  in  their  joint  names,— persons  entire- 
ly competent  to  buy  at  the  sale.  The 
plaintiff's  ease  nstB  npoi^  the  charge  tha  t 
these  adjadlcateea  were  mere  nominal 
purchasers  Interposed  by  McKnIght  to 
evade  th^  prohibition  of  the  law  against 
such  purchases  by  ail  mlnlstra  tors,  and  to 
acquire  the  property  In  their  namra,  but 
for  his  Hcconnt  and  benefit.  This  charge 
rests  upon  tbe  testimony  of  two  witnesses, 
detailing  con  versatlons  had  with  Mc- 
KnIght and  with  John  H.  McNeely  before 
and  after  tbe  date  of  tbe  sale.  These  con- 
versations are  said  to  have  taken  place 
out  of  the  presence  of  any  third  person. 
At  thedat«  of  testifying.  McKnight  had 
t>ecn  dead  for  several  years,  and  the  state- 
ments as  to  falm  could nocliecontradlcted. 
McNedy,  however,  testified,  squarely  de- 
nying the  statements  attributed  to  blm, 
and  TinUieatIng  thoroughly  the  reality 
and  honesty  of  his  purchase.  J.  W.  John- 
son, a  venerable  man  of  84  years,  also  tes- 
tlBed.  denying  any  Interest  or  concern  of 
McKulght  In  the  Joint  purchase  made  by 
blm  and  his  sou,  and  declaring  the  abso- 
lute reality  and  honesty  of  their  action. 
If  McNeely  la  tKllered.  the  evidence  of  the 
two  opposing  witnesses  fall?  under  the 
principle,  f&i8ua  in  una  falaue  io  omuibas. 
witnesses  are  to  be  weiirhed.  not  counted. 
We  do  not  know  tnese  persons  who  thus 
con  trad  let  each  other.  The  district  Jodge, 
presumably,  does  know  them.  He  evi- 
dently gave  credence  to  tbe  witnesses  of 
the  defendants,  and  there  Is  nothing  In 
this  record  that  would  Justify  us  In  dis- 
turbing his  conclusion  In  a  matter  on 
which  he  had  so  mneb  greater  advantages 
for  judging  than  we  have.  Moreover,  it 
has  passed  Into  an  axiom  of  the  law  of 
evidence  that  parol  testimony  as  to 
eztralndicial  admissions  made  by  a  dead 
man,  and  ont  of  the  presence  of  others,  is 
tbe  weakest  kind  of  srldence.  It  farther 
appears,  from  tb«  statement  iA  these  wit- 


nesses themselves,  that  they  communicat- 
ed the  substance  of  these  reported  conrer- 
sutlons  to  Wtlllam  S.  Calhoun,  tbe  father 
of  these  plaintiffs,  and  the  little  reliance 
he  placed  upon  them  Is  illustrated  by  the 
fact  that,  instead  of  acting  on  them,  he. 
in  many  ways  not  necessary  here  to  reeltR, 
recognized  the  validity  of  these  sales,  and 
that,  though  informed  of  every  fact  now 
relied  onto  support  this  charge  of  fraud, 
he  died  without  taking  any  steps  to  at- 
tack or  Impugn  them. 

Outside  of  the  testimony  of  these  wit- 
nesses, all  other  clrcumstoQces  relied  nn 
by  plaintiff  la  support  of  her  theory  are 
readily  explicable  on  grounds  entirely  con- 
sistent with  the  honesty  of  tbe  transac- 
tions attacked.  Frendis  never  presumed. 
While  courts  recognise  the  cunning  con- 
cealment In  which  It  shrouds  Its  devious 
practices,  and  the  difficulty  of  tracing  It 
by  direct  proof,  and  ther^ore  give  dne 
weight  to  ail  circumstances  indicating 
Its  ezlstenee,  yet  snch  clrcamstancea  mast 
'l>e  of  a  ebaracter  to  convince  the  mind 
clearly  before  they  can  snpport  a  convic- 
tion of  snch  an  offense,  almost  akin  to 
crime.  We  rise  from  a  careful  study  of 
this  record  without  feeling  any  such  con- 
viction In  the  present  case,  and  satisfied 
that  tbe  Judgment  appealed  from  accords 
with  the  law  and  the  evidence. 

Jadgment  affirmed. 


'       (44  1*.  Ann.  iao> 
State  v.  Curtis  se  a/.   (No.  10.986.) 

(Supreme  Cowrt  of  Louisiana.  March  7,  18B9l 
44  La.  Ann.) 

ArnifDMiira  or  Ikfobma.tioit. 
1.  The  deftadauts  ware  proaeented  by  Infdr- 
mstton  filed.   It  contained  two  conots,  ooe  for 
burglary  and  one  for  larceny.   The  verdict  was, 

Klltv  in  manner  and  form  as  charged.  In  tnsa- 
z  tne  Inlormatlon  the  district  attorney  in  the- 
allegations  as  to  burglary  made  tbe  proper  recit- 
als. In  tbe  ooont  for  laruenv  he  used  tbe  laa- 

Saffe  proper  In  an  indictment.  On  the  day  tio- 
Bd  tne  Information  he  discovered  the  error,  and 
nnder  section  1047,  Rev,  St,  amended  the  same, 
field,  that  the  recitals  In  the  Information  were- 
clerioal  errors,  and  the  information  ooold  be 
properly  amended.  The  verdlotwas  a  geaeml 
one,  and  respoodva  to  tbe  infonnatlim,  snd  was- 
valid. 

9.  When  the  Information  charges  that  four 
pairs  of  shoes  and  four  pairs  or  pants  were- 
stolen,  it  is  snfBcient  descriptioa  of  the  property. 

8.  Irregolaritles  Impatabia  to  the  Jury  com- 
mission cannot  be  taken  advantage  of,  unless  the 
injury  is  snch  as  Is  desoribed  in  seotlon  10,  Act 
Mo.  44.  of  im. 

4.  Motions  to  set  aside  the  venire  most  be- 
flled  on  the  first  day  of  the  term.  When  the  in- 
dictment or  information  has  been  presented  at  a. 
previous  term,  the  objections  to  the  ventre,  drawn 
at  a  Bobaeqaent  term,  most  be  urged  on  ue  first 
iaj  at  the  term,  nnlesa  it  Is  shown  that  the  facta- 
upon  which  the  motion  was  based  were  of  such 
a  oharaoter  that  it  was  impossible  for  the  defend- 
ant to  know  them  until  after  tbe  oommenoemant 
of  the  term. 

5.  On  an  application  for  a  ohange  of  venue, 
the  defendant  must  give  notice  of  its  filing  in  a. 
reasonable  time  to  the  district  attorney. 

6.  In  mling  on  applications  for  change  of 
venue,  the  trial  lodge  la  vested  with  a  oertaln 
discretion,  that  will  not  be  disturbed  unless  hi» 
mliuga  are  manifestly  erroneous. 

(aOOalnu  by  the  Court.) 

Appeal  from  dlstrlet  eoar^  partsb  oft 
Acadia;  E.  T.  Liwu,  Jadge. 
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Conviction  of  Rlcbard  A.  GartJs  and 
otbers  for  burglary  and  larceny.  Defend- 
ants appeal.  Affirmed. 

Joseph  A.  Cbargois  and  E.P.  Veaxle,  for 
appellants.  WaJterB.  Rogers,  Atty.  Gen., 
tor  the  State. 

McEnbbt,  J.  The  defendants  were  In- 
dicted lor  burglary,  convicted,  and  sen- 
teuced  to  hard  labor  for  three  years. 
They  have  appealed.  The  deleodants 
were  prosecuted  liy  Information.  In  the 
Infornifltlou  there  are  two  conntB, — one 
fur  burglary,  and  the  other  for  larceny. 
In  the  second  coont  the  district  attorney. 
In  framing  the  fntormatlun,  probably 
using  a  blank  form  for  the  purpose, 
charges  that  **  the  grand  Jurors  aforesaid, 
under  their  oaths  aforesaid,  do  further 
present, "  etc.  The  district  attorney,  on 
discovering  the  error  on  tlie  same  day, 
niuved  to  amend  the  Information  so  as  to 
Iniiert,  Instead  of  the  above  words,  the 
proper  allegations.  The  Information  was 
amended  lu  accordance  with  the  motion. 
The  accnsed  objected  that  the  Information 
purported  to  be  an  iDdlctment,  and  to 
change  it  as  requested  by  the  district  at- 
torney was  altering  It  in  substance.  The 

frand  Jnry  never  presented  the  Indictment, 
he  prosecution  wail  by  informatiun.  The 
error  was  purely  clerical,  and  the  court, 
nnder  section  1047,  Rev.  St.,  was  antbor- 
Ized  to  permit  the  amendment.  The  de- 
fendants further  objected  that  the  amend- 
ed informatiuD  served  on  them  was  nut  a 
correct  copy  of  the  Indictment.  If  the 
original  had  been  served.  It  would  have 
been  snfflclent.  as  the  amendment  was 
not  one  of  substance,  but  of  form  only. 
The  information  contains  two  counts, 
—for  burglary  and  larceny.  The  first  Is 
properly  charged.  The  verdict  was  a 
general  one,  of  guilty  In  manner  and  form 
as  charged  In  the  information.  This  is 
snfflclont  tu  obviate  the  objection  of  de. 
feudants. 

In  the  second,  objection  Is  made  to  the 
description  of  the  offense  charged.  It  Is 
alleged  that  the  articles  alleged  to  have 
been  stolen  were  not  described  with  sufi9- 
cient  particularity.  They  are  partic- 
ularised as  tour  pairs  of  shoes,  four  pairs 
of  pants,  one  lot  of  Jewelry,  one  lot  ut 
shirts,  cravats.  The  description  Is  suffi- 
cient, as  the  articles  stolen  are  in  part  de- 
scribed with  as  much  certainty  as  It  woald 
be  possible  to  give  by  alleging  the  exact 
nnmber  of  articles  stolen. 

The  defendants  complain  of  thedenlal  of 
their  applications  for  a  change  of  venue. 
The  defendants  neglected  to  give  the  no- 
tice required  by  section  1023,  Rev.  St.,  to 
the  district  attorney.  In  the  matter  of 
granting  the  application  for  a  change  ut 
venue,  the  district  Judge  is  vested  with  a 
latitude  of  discretion,  and  his  rulings  in 
theue  matters,  like  those  In  matters  of 
continuance,  will  not  be  disturbed,  tinlp«s 
manifestly  erroneous.  The  motion  w^as 
demurred  to,  and  during  Its  consideration 
the  counsel  for  the  accused  required  the  in- 
troduction of  testimony  on  the  motion. 
The  fact  that  the  motion  was  filed  at  a 
late  day  in  the  progress  of  the  case,  with, 
out  notice  to  the  district  attorney,  and 
T.10M.no.29~fiO 


was  taken  up  to  he  disposed  of  before  any 
request  was  made  for  the  Introduction  of 
testimony,  leads  us  to  believe,  with  the 
trial  Judge,  that  the  motion  was  for  de- 
lay. The  defendants  moved  to  quash  the 
venire  becanse  the  general  venire  boi  was 
not  kept  locked,  and  the  names  or  Jurors 
drawn  were  not  written  on  the  slips  by 
the  clerk  of  court.  These  were  Irregulari- 
ties Imputable  tu  the  commissioners,  and, 
in  order  to  serve  the  defendants,  It  must 
be  shown  that  they  have  suffered  some  in- 
jury, or  some  fraud  has  been  practiced, 
as  designated  in  section  10,  Act  No.  44  of 
1877.  State  v.  Taylor,  43  La.  Ann.  1181, 10 
South.  Rep.  203;  State  v.  McCarthy.  (La.) 
10  South.  Rep.  673,  (not  yet  officially  re- 
ported.) 

In  the  same  motion  the  additional  rea- 
sons are  assigned  lor  quashing  the  venire 
drawn  for  the  second  week  of  the  term, 
that  some  of  the  Jury  commissioners  who 
drew  the  Jury  weredlsquallfledtu act, hav- 
ing accepted  offices  since  their  appointment 
as  jury  commissioners,  which  vacated  the 
latter.  We  have  held  that,  when  the  ac- 
cused was  put  on  trial  during  the  term 
the  Indictment  was  found,  he  conld,  after 
the  first  day  of  the  term,  file  a  motion  to 
quash  the  venire.  Stale  v.  Ashworth.  41 
La.  Ann.  683,  6  Sooth.  Rep.  566,  The  de* 
fendant  was  Indicted  November,  1891. 
This  motion  was  filed  January  39,  1893,  at 
a  subsequent  term  of  the  court, elghtdaya 
after  the  commencement  of  the  term. 
The  case  was  fixed,  without  objection,  for 
trial  January  18,  1892,  and  on  this  day  re- 
flzed  for  the  20th.  The  defendants  make 
oath  that  these  facts  as  to  the  dlsquailfl- 
catluns  of  the  Jnry  commissioners  have 
come  to  their  knowledge  since  the  18th 
day  of  January,  the  day  on  which  the 
case  was  fixed  for  trial.  The  accused 
have  failed  to  show  these  facts  could  nut 
have  been  ascertained  by  them  by  diligent 
Inquiry.  They  were  ait  matters  of  rec- 
ord In  the  parish  of  Acadia,  and  could 
have  been  easily  ascertained.  The  mo- 
tion was  filed  too  late. 

Judgment  afllrmed. 

ON  REHRARINO. 
(March  21, 1893.) 

The  assignment  of  errors,  filed  herein 
before  submission,  was  misplaced  end 
not  brought  to  our  attention.  The  er- 
ror assigned  is  the  failure  of  the  Judge 
a  qua  to  comply,  in  his  sentence,  with 
the  requirements  of  section  2  of  Act 
112  of  1890,  which  requires  the  Judge  to 
state  at  time  of  sentence  "that  it  is  sub- 
ject to  commutation  and  diminution,  pro- 
vided, "etc.  It  does  nol  appear  that  ap- 
pellants called  the  Judge's  attention  to  this 
matter  In  any  way  or  made  any  appllca. 
tlon  to  him  on  the  subject.  Under  snch 
circumstances,  we  do  not  feel  called  upon 
to  reverse  the  judgment.  State  v.  Ben- 
jamin, 7  La.  Ann.  47;  State  v.  Romano,  37 
La.  Ann.  98;  State  v.  Johnson,  33  La. 
Ann.  889.  It  is  doabUul  If  the  judge's 
omission  prejudices  defendants'  rights 
under  the  statute,  and  they  will  no  doobt 
find  means  to  secure  its  beoefl^ 

Relfeariiig  retnsed. 
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(44  tM.  Aan.  4m . 

Obbtkmbubo  et  at  t.  Bbadford.  (No. 
10.»16.)i 

(Skqmeme  Crnut  of  Loufefona.  Harch  7*  1898. 
«  La.  Ann,) 

JUDiciu.  Bum  —  Iupbachhbnt  —  Jcsibdiotiok— 
Dorr  OF  Fubohasea— Efv bct  of  Judohknt. 
1.  A  purchaser  at  a  judicial  sale  ie  not  bound 
to  look  beyond  the  decree  recognizing  its  neces- 
sity. Ihe  Jurisdiction  ot  the  court  Is  an  essen- 
tial Inquiry,  but  the  truXh  of  the  record,  concern- 
ing matters  within  its  juriacUoUbn,  cannot  be 
disputed. 

9.  A  puTohaser  under  a  deerea  of  a  probate 
oourt  Is  bound  td  look  to  the  Jnrladictlon  of  the 
coutt  grunting  the  order  of  sale.  Baoh  order  is 
to  be  received  as  conclusive,  and  is  not  to  be  im- 
peached  from  tcUAin,  but  it  is  impeachable  from 
without. 

S.  A  Jndgment,  sentence,  order,  or  decree 
passed  by  a  competent  jurisdiction,  which  creates 
or  ohanges  a  title  or  any  Interest  In  an  estate,  is 
not  only  final  as  to  tbe  parties  themselves,  and 
all  olaimlug  under  them,  but  furnishes  conclu- 
sive evidence  to  mankind  that  the  rlsht  or 
interest  belongs  to  l^e  party  to  whom  the  court 
adjudges  It 
Isyllahua  Ijy  the  Court) 

Appeal  from  civil  dlntrict  court,  parlHb 
ot  Orleaus;  Prkdbhick  D.  Kino,  JndKe. 

ActloD  by  LoulBOreTemburg  and  others 
Bfcainat  James  L.  Bradford  to  eetabllsb 
and  enforce  tbeir  Intereat  in  certain  land. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.  Reversed.  Rehearing  refused. 

Calhoua  Flaker  and  Menick  ^  Merrtek, 
for  appellant.   Houne  A  Orant,  for  appel- 


Watkins.  J.  This  la  a  petitory  action 
Id  ordinary  form.  Instituted  by  certain 
persons,  alleglnff  themselves  to  be  the  heirs 
of  Euphroslne  Bolsdore.  widow  of  Frnn- 
cols  QrevembDrg.  deceased,  lor  the  re- 
covery of  a  tract  of  land  situated  In  the 
parish  of  St.  Landry,  quoad  that  portion 
neld  by  blm  at  the  date  tbe  suit  was  filed, 
auiJ  for  tbe  avails  otsuch  portion  thereof 
as  had  been  theretofore  sold  by  blm.  The 
ptalntiris'  claim  of  title  may  be  stated  In 
this  wlae,  vis.:  That  Eophroslne  Bols> 
dora  died  In  the  parish  of  Ht.  Martin,  this 
state,  in  the  year  1818,  and  upon  an  in- 
ventory of  the  property  of  her  estate, 
taken  In  the  following  year,  was  scheduled 
"by  way  nt  a  memorandum"  a  land 
claim  for  800  arpents  of  land,  or  680.56 
acres,  sltua  ted  In  tne  old  county  ot 
Attakapas.  That  tbls  claim  was  acquired 
by  ber  nnder  a  Spantsb  grant  or  order  of 
survey*  durinx  tbe  year  1781.  prior  to  ber 
marrlRffe.  and  It  was  subsequently  and 
regularly  listed  by  the  register  and  re- 
culver  of  the  United  States  land  office  in 
their  report,  as  land  commissioners,  to 
congress,  on  tbe  SUth  ot  December.  1816, 
and  was  thereafter  conflnned  to  ber  by 
act  of  congress  In  1826.  Tbls  claim  was 
not  satisfied  by  survey  or  .  location  In 
place,  and  no  provision  was  made,  look- 
ing to  tbe  satisfaction  thereof,  until  by 
act  of  congress  passed  on  June  2, 1835,  the 
surveyor  general  was  authorised  to  issue 
"to  the  claimant,  or  her  legal  representa* 
tivea, "  ot  such  land  claim,  a  eertldcatfl  of 
location  or  land  scrip  for.  the  nomber  of 
acres  called  (or,  wtalcb  waa  locatable  on 
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any  public  lands  of  the  Cnlted  States  at 
any  land  office  in  tbe  United  Statea.  That 
tbe  immediate  heirs  of  Euphroslne  Bo1e< 
dore  died  In  1861  and  1864,  respectively, 
and  twu  of  ber  grandchildren  died  !n 
1856  and  1864,  respectively.— the  third  and 
only  grandchild  now  surviving, — and  that 
none  of  said  children  and  heirs  a  t  any  time 
applied  for  or  received  scrip  nnder  tbe  act 
of  18S6,  or  procured  any  other  satlafactlon 
of  said  land  claim.  Nothing  further  ap- 
pears to  have  been  done  In  tbe  premises 
until,  daring  the  year  1873,  said  land  claim 
was  adjudicated  to  one  D.  J.  Wedge  at 
public  Judicial  sale  made  In  the  succession 
of  Eophroslne  Bolsdon;,  In  the  parish  of 
Lafayette,  on  the  29th  uf  August,  1872. 
Claiming  thereunder  to  be,  quoad  boc, 
tbe  legal  representative  ot  said  claimant, 
this  adjudicates  applied  to  the  surveyor 
general  tor  land  scrip  In  satisfaction  of 
said  /and  c/a/m.  In  pursuance  of  tbe  pro- 
visions of  the  act  of  June  2, 1868,  and  the 
same  was  accordingly  issued  and  delivered 
to  him  on  the  27th  of  October,  ]k87. 
Tbls  scrip  was  duly  certified  by  the  com- 
mlssluner  of  tbe  general  land  office  oo 
November  16th  of  same  year,  and  on  the 
8th  of  December  following  the  surveyor 
general  certified  it,  and  indorsed  thereon, 
that"by  reason  of  thesTldenceonfllelnmy 
[his]  office.  Daniel  J.  Wedge  Is  tbe  legal 
represmtative  ot  the  confirmee,  and  as 
such  la  entitled  to  locate  tbe  within  certifi- 
cate." On  tbe  12th  uf  December  follow- 
ing, Wedge  assigned  tbe  land  scrip  thus 
Indorsed  to  the  defendant,  Bradford,  and 
for  which  he  obtained  patents  to  the  lands 
in  suit  on  tbe  28tb  of  October,  188S.  That 
those  patents  substantially  reclto  that 
they  are  In  foil  satisfaction  of  tbe  onsntle- 
fled  claim  of  Eophroslne  Bolsdore  and  of 
the  land  scrip  Issoed  In  satisfaction  there- 
of. In  porsuance  of  tbe  act  of  congress  of 
date  June  2, 1868,  and  that  they  evidence 
the  title  of  the  defendant,  Bradford,  as- 
signee of  D.  J.  Wedge,  representative  of 
Euphroslne  Bolsdore,  deceased.  We  have 
premised  this  much  of  tbe  nndlaptf ted  facts 
of  this  case,  so  that  the  demands  of  tbe 
plaintiffs,  and  tbe  exceptions  and  answer 
of  tbe  defendant,  might  appear  more  strik- 
ing and  distinct. 

Plaintiffs,  representing  themselves  to  be 
the  lineal  descendants  of  Euphroslne  Bols- 
dore,—about  25  In  number,  and  for  the 
greater  part  residing  In  parishes  ot  this 
state  in  tbe  vicinity  of  Xiatayette  parish.— 
come  Into  tbe  dvtl  district  court  of  the 
parish  ot  Orleans  upon  demands  against 
Bradford  alone,  not  making  Wedge  a 
party,  and  averring  that  "they  never  ap- 
plied fornor  received  certificates  ot  loca- 
tion In  satisfaction  of  the  land  claim  ot 
their  aneestrix.  Euphroslne  Bolsdore,  but 
remaining  In  Ig^noranee  of  their  rights  nn- 
tll  within  the  year  last  past,  (188U,)  they 
sought  the  advice  ot  counsel  and  Insti- 
tuted this  suit.  In  their  petition  they 
make  the  following  averments  and  repre- 
sentations, vU.:  "That  for  the  reasons 
heretofore  stated  tbe  heirs  ot  Euphroslne 
Bolsdore  accepted  her  succession ;  and  be- 
cause sAe  did  not  die  aad  waa  BOt  domi-r 
ctied  in  Lafayette  pariab  ^  *  Hie  said 
patiab  court  waa  wttboat  Jaiiadletlott  to 
open  ber  aucceaslon,  «nd  that  all  -proceed- 


Digitized  by 


la.)  GBEVEMBUBG 

logs  In  aald  conrt  In  that  behalf,  and  all 
orders  therein  made,  are  and  were  abao- 
lutdy  nail  uod  roM,  and  that  the  sale 
made  by  the  said  sheriff  to  said  Wedge 
therenDderwasnotpreceded  bythetormal- 
Itles  preBcribed  bylaw."  (Italics  Odrs.) 
Farther,  "  that  said  proceedinKS  were  ab- 
solutely ttnll  and  void,  aod  that  tbe  ab- 
solute nullity  of  aald  proceedfofts  was  land 
is]  patent  apon  the  fkce  thereof,  and  that 
the  deleodaot,  Bradfiord^  was  bound  to 
take  Botlee  of  iibe]  petltionwa'  rights  la 
tbe  premises,  aai  whs  bonnd  to  taice  no- 
tiee  of  the  nallitx  of  said  pretended  pro- 
bate proceediaga  In  said  parish  coart,  bo, 
aa  aforeeald.  patent  on  tbe  fiiee  thereof, 
and  of  the  total  lack  of  Jurisdiction  in  said 
court  in  tbe  matter  of  said  auRcesslon." 
(XtallcB  onra.)  On  the  foregoing  theory 
and  arermeDts.  piaintlM  allege  that  they 
bare  a  right  "to  claim  tbe  benefit  of  said 
certificates,  •  •  •  and  to  be  decreed 
the  Joint  owners  of  the  land  located  there- 
with." The  toregolnjc  arc  supplemented 
by  the  following  avermenta,  tIk.:  "That 
notwtthatanrling  the  nnlllty  of  said  pro- 
bate proceedings.  •  *  *  and  the  sale 
made  thereander.  they  bad  the  right  to 
haiA  aald  Wedge  as  their  negotiorum  gea- 
tor,  and  to  claim  eald  scrip  so  obtained 
by  him,  and  they  have  tbe  right  to  hold  . 
said  Bradford  aa  anch  negotiorutn  gestor, 
and  to  claim  the  lands  located  by  him  with 
aald  scrip."  Upon  these  averments. plnln- 
tlffs  pray  '*tbat  there  be  Judgment  In 
[their]  favor,  declaring  that  said  iiroceed- 
fnga  in  tbe  parish  conrt  of  tbe  parish 
of  Lafayette,  pretending  to  open  the 
snccesslon  of  Enphroalne  Boladore,  are 
absolutely  null  and  void  for  want  of 
Jurisdiction  in  said  court  ia  tbe  prem- 
ises, and  that  all  orders  therein  made,  and 
thereander  the  sale  of  said  land  claim  to 
said  Wedge,  are  aad  were  abeolately  nail 
ana  void,  aad  without  efl^t  to  rest  any 
title  whatever  in  bim,  and  that  tbedefend- 
ant  took  eald  scrip  with  foil  knowledge 
of  the  naltity  of  said  proceedings,  and 
that  he  acqalred  nu  tltle  thereto  by  an  rh- 
signment  thereof  to  him  by  aatd  Wedge." 
etc.  To  this  petition  defendant  tendered 
an  exception,  to  tbe  effect  that  plaintiffs' 
averments  were  bad  for  dopllelty  and  In- 
consliitency,  and  ruled  them  for  cause  why 
they  shonld  not  he  compelled  to  elect 
whether  they  wonld  pursue  their  allesa- 
tlone  ex  delicto.  In  disatBrmanee  of  enld 
probate  proceedings,  or  those  ex  con- 
tractu. Id  aSrmaace  of  them.  This  excep- 
tion having  been  overruled,  and  a  bill  of 
exceptions  thereto  reserved,  defendant 
filed  an  answer,  in  which  be  pleaded  the 
prescription  of  1,  5,  and  10  years,  and  the 
genial  Isaae,  auppleraented  by  the  follow- 
ing special  deienaes,  viz. :  That  the  (and 
claim  of  EuphroRine  Boladore  was  of  little 
value  at  the  date  of  the  probate  proceed- 
ings In  1872,  and  for  many  yeara  thereafter, 
and  that  the  plaintiffs  and  their  authors 
"have  been  guilty  of  such  laches  and  gross 
neglect  of  aald  claim  that  tbey  have  no 
Just  right  thereto,  and  have  no  right  to 
speculate  npon  [each]  laches  and  negli- 
gence, and  avail  themselves  of  money  and 
lahur  expended  by  others,"  and  to  recover 

groperty,  to  tbe  acqnlaition  of  which  they 
avecoatriBoted  Dothlng.  He  tarlber  rep- 
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resents  that,  had  tfao  plaintiffs  been  mind- 
ful or  their  auppoaed  righta,  they  could  at 
any  time  between  August,  1873,  when  said 
land  claim  was  adjndicated  to  Wedge,  and 
tbe  27th  of  October,  1887,  when  the  aur- 
veyor  general  Issued  lar,d  scrip  therefi>r, 
have  appeared  and  set  up  claim  thereto 
aa  the  legal  representatives  of  Enphroalne 
Bolfldore,  and  contefited  Wedge's  right 
thereto  before  the  officers  of  the  Interior 
department  of  the  United  States  govern- 
ment; tbe  same  being  at  that  time  a  mat- 
ter ot  wblcb  such  department  bad  nn- 
donbted  Jurisdiction.  That  having  failed 
to  take  timely  and  proper  steps  In  that 
regard  antecedent  to  the  issuance  ot  pat- 
ents to  him,  predicated  upon  tbe  scrip  he 
surrendered,  this  Iniulry  cannot  be  gone 
Into  now,  and  be  be  deprived  of  the  prop- 
erty', his  title  to  which  is  evidenced  by 
such  patents.  Accepting  plaintiffs*  theory 
of  the  ease,  the  Judge  a  qua  rendered  Judg* 
ment  In  their  favor  in  conformity  to  their 
prayer,  and  the  defendant  has  appealed. 

1.  The  defendant's  exception  la  suggest- 
ive of  sorof  embarrassment  In  tbe  discna- 
sloD  and  decision  of  the  case,  of  which  we 
consider  It  Important  that  it  be  relieved 
preliminarily.  We  take  it  to  be  clear  and 
undoubted  that  this  is  a  petitory  action 
of  ordinary  form,  in  which  It  became  nec- 
essary for  the  plaintiffs  to  set  up  the  a^- 
solute  nuiUtyol  the  probate  sale  to  Wcdse 
of  tbe  Boladore  land  claim  In  1872,  and  the 
conseqneuces  flowing  therefrom.  In  order 
to  remove  an  apparent'  obstacle  to  their 
recovuij  of  tbe  property  from  Bradford, 
as  Wedge's  aaalgnee  of  the  land  acrip 
which  he  gave  In  exchange  for  patents. 
This  is  not  In  any  sense  an  action  of  nul- 
lity or  resclsHlon,  seeking  the  help  of  a 
Judicial  decree  revoking  an  Illegal  aaie. 
Such  sale  and  proceedlniss  are  only  collat- 
erally drawn  in  question,  and  plalctiffa* 
full  reliance  Is  placed  apon  tbe  Boisdore 
succession  records  to  exhibit  and  prove 
the  want  ot  Jurisdiction  In  the  probate 
court  of  Lafayette  pariah  to  grant  the  or- 
der of  aale.  and  the  couaequcnt  ubsolnte 
nullity  of  Wedge'a  title  to  tbe  land  claim. 
Tne  difficulty  auggeated  by  defendaat'a  ex- 
ception is  that,  while  adherinx  to  their 
charges  absolnte  nnlllty.  plalntlfht*  con- 
tention is  that  they  bad  "a  right  to  bold 
said  Wedge  as  their  Begotiorum  grstor 
and  claim  uald  scrip,**  and  that  tbey  have 
the  right  to  hold  said  Bradford  aa  uuch 
negotiorum  gestor,  and  to  claim  the  lands 
located  by  hlin  with  such  scrip, ''—tiius 
placing  themHelvea  in  the  poHltion  ot  ask- 
ing this  court  to  find  and  decree  the  nul- 
lity of  a  Judicial  sale,  and  in  the  same  ludg* 
ment  to  decree  them  entitled  to  Its  avails; 
asking  ua  to  declare  Wedge  to  have  been 
their  negotiorum  geator  throughout  the 
whole  Ronrae  of  hla  negotiations  with  the 
offlcera  ofthe  land  department  in  receiving 
scrip  in  settlement  of  tbe  Bolsdore  land 
claim,  and  at  the  same  time  to  declare 
that  the  defendant  likewise  became  their 
negotiorara  gestor  obtaining  tbe  acrip 
from  We<lge,  and  that  be  acted  as  such  In 
obtaining  patents  In  bis  own  name,  In 
the  face  of  allegation  and  proof  that  their 
alleged  negotiorum  gestor.  Wedge,  had 
made  an  assignment  of  acrip  standing  In 
bis  name  to  the  defendant,  Bradford,  for 
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a  consideration.  This  embarraasmeat  Is 
Increased  when  the  fatt  Is  taken  Into  con- 
Bideratlon  that  Wedge  has  not  been  made 
a  party  to  this  lltlKatlon;  that  no  ludg- 
ment  Is  asked,  reqaestlng  the  reTOeation 
or  the  acts  and  contracts  ol  tbesi  two 
negtitiorutn  gestor^s;  and  that  this  suit 
was  brouffht  and  decided  in  a  JurlBdIctiun 
wholly  dlfftir^nt  from  that  ol  Wedge's 
domicile,  as  well  as  that  of  tbe  aaccesslon 
nt  Kupbroslne  Bolsdore.  whether  In  St. 
MartlD  or  Lafayette  parish.  These  va- 
rious positions  seem  tons  to  be  altogether 
Incompatible  with  each  other;  bntastlie 
district  Judge  left  tfaein  undisturbed,  and 
preferring  to  try  the  case  aa  a  qdU.  we 
will  simply  adopt  tbe  eourse  be  paraited, 
and  treat  tbe  Issaes  In  detail  as  they  oc- 
cur, chronologic  ally. 

!i.  Addressing  oarselves  to  the  questions 
appertaining  to  the  nalllty  of  the  Lafay- 
ette probate  sale  In  1S72,  we  have  exam- 
ined the  trabscrlpt,  and  reprodnve  there- 
from tbe  foUowlDg  aammaiiaed  atatement 
of  facts.  Tlx. :  The  petition  of  the  public 
administrator  of  the  parish  of  Lafayette 
avers  "  thatEuphroslue  Bolsdore  departed 
tbia  life  In  said  parish  Ipf  Lafuyette]  many 
years  since,  leaving  suroe  property,  con- 
sisting of  an  old,  deterred,  private  claim 
for  lands,  agalast  the  government  of  tbe 
United  States,  as  shown  by  the  reports  of 
the  register  and  receiver,"  etc.;  and  It  far- 
ther avers  "that  said  property  should  be 
inventorted,  appraised,  and  sold  accord- 
ing tu  law;"  and  thereupon  said  adminis- 
trator prayed  tor  an  order  of  court,  direct- 
ing uiid  egulrlng  "  that  the  property  be 
sold  according  to  law  to  pay  debts, "  etc. 
Tbe  Judge  of  the  parish  court,  ezerclalng 
probate  Jurisdiction,  entered  op  an  order 
directing  that  said  public  adralolstratur, 
"ulter  ten  days*  notice.  If  there  Is  no  oppo- 
sition, take  charge  uf  said  estate,  and  ad- 
minister It  according  to  law. "  He  further 
ordered  "that  after  legal  delays  and  ad- 
vertisement the  property  appertaining  to 
the  estate  be  sold  R>r  tnepuivosecf pay  lair 
de/ifs  and  settling  the  ancoeeslon."  Subne- 
quontlTt  and  In  due  form  of  law,  an  Inven- 
tory  wns  taken  of  said  property,  and 
same  was  duly  ailvertised  fur  sale,  and 
adjudicated  to  D.  J.  Wedge  for  cash  at  the 
full  amount  of  its  appr/tlavd  value,  and  a 
proctfS  verbal  was  duly  executed  and 
properly  Hied  in  the  clerk's  offlre.  The  evi- 
dence of  theBolsdoreland  claim  physically 
and  nctuaily  passed  Into  the  posaeaslon 
and  under  the  control  of  the  adludicatee 
at  the  price  of  f  40,  the  valuation  fixed  in 
the  inventory  by  two  sworn  appraisers, 
and  which  amount  Is  neither  alleged  nor 
shown  to  bavp  been  an  uudervaiuatlon 
thereof.  These  are  the  facta  exhibited  on 
the  face  of  the  Bolsdore  mortuaria  in  La- 
faj'ette,  upon  wblcb  we  are  requested  to 
maintain  and  decree  the  aA^o/ute  nullity 
of  Wedge's  title  In  this  collateral  action. 
Not  content  with  this  showing,  however, 
the  plaintiffs  Introduced  as  their  witness 
the  present  clerk  of  the  court  of  tbe  parish 
of  St.  Martin,  who  Id  the  coarse  of  bis 
testimony  made  the  following  statements, 
viz.:  "Question.  Have  you  made  search 
tor  the  record  of  the  succession  of  Eupbro- 
eine  Bolsdore?  Answer.  Tes.  sir.  Q.  Did 
yon  find  the  record  of  the  SDccesslon  of 


Euphroalne  Bolsdore  amongst  the  records 
of  yoar  court?  A.  I  Qnd  what  I  have  of 
the  saccesRlon  of  Franco^  GrevemburMt 
and  nothing  entered  In  tbe  name  otEu- 
pbrostne  Bolsdore  In  the  records  of  my 
oSce."  (Italics  ours.)  Upon  further  in- 
terrogation, and  having  his  memory  re- 
freshed by  the  exhibition  to  him  ol  some 
loose  papers,  fragmentary  In  character,  be 
said  that,  upon  a  very  carefnl  search 
among  the  archives  ol  bis  ofiBce,  lie  found 
what  appeared  to  be  a  proces  verbal  of  an 
inventory  and  a  marriage  contract,  and 
added:  "But  nothing  more  having  reibr- 
eoce  to  the  estate  of  Eapbrosinv  Bolsdore, 
except  tbe  file  I  bold  here,  marked:  'No. 
816.  Estate  of  Widow  Fnuicois  Orevem- 
borg.  1819."*  It  was  upon  this  Inventory 
that  tbe  memorandum  entry  of  the  Eu- 

Ehroslne  Bolsdore  laud  claim  appears  to 
ave  been  entered,  as  above  stated.  In 
addition  to  the  foregoing,  there  are  a  few 
parol  statements  made,  to  the  eBect  that 
Eapbroalne  Bolsdore  lived  mad  died  tn  tbe 
parish  otSt.  Uartla;  but  amoiig  tbe  old- 
est members  of  the  family,  who  were  in- 
terrogated as  witnesses,  there  was  an  old 
lady,  of  78  years  of  age,  who  stated  that 
she  once  saw  Euphroalne  Bolsdore,  who 
was  her  grandmother,  and  that  she  died 
soon  afterwards.  She  must  bare  been  but 
a  little  girl  then,  as  she  must  have  been 
bnro  In  1)^2,  and  was  coDsequently  bat 
nix  years  of  age  at  the  date  of  her  grand- 
mother's death.  In  the  year  1818.  This 
circumstance  la  cited  for  tbe  purpose  of 
Illustrating  how  desultory  Is  tbe  proof  on 
this  score.  Of  the  testimony  It  may  be 
fairly  said  that  It  leads  to  the  inference  of 
Eupbrosioe  Boiadore  having  resided  and 
died  lo  tbe  parlab  of  St.  Martin,  bat  It 
does  not  prove  It  fally,  nor  does  it  oleariy 
establlsb  the  fact  that  an  actual  admin- 
bttratioa  ofaer  estate  was  evereommeoced 
In  that  parish.  Much  less  does  it  prove 
the  coaanieacemeataad  termination  tben^ 
of  in  that  parish  by  an  acceptance  by  tbe 
heirs  of  tbe  deceased,  or  otherwise.  It  la 
a  noteworthy  laet  that  In  the  plaintlUs' 
original  petitlun  no  mention  la  made  of 
the  residence  of  any  one  of  tbe  22  heirs  of 
Eupbrosine  Bolsdore,  who  instituted  this 
suit,  and  It  was  only  In  response  to  an  ex- 
ception of  the  defendant  that  plaintiffs 
filed  a  supplemental  petition  setting  forth 
their  various  places  of  present  residence; 
further  Illustrating  how  obscore  and 
scarce  are  the  facts  on  which  plalntitfa 
place  reliance  lor  tite  overthrow  ol  tbeja- 
risdlctlon  of  the  court  of  Lafayette  parish 
In  1S72,  evea  it  It  be  conceded  to  be  perfpx:t- 
ly  competent  evidence  In  such  a  proceed- 
lug  as  this. 

Accepting  the  situation  of  affairs  to 
have  been  as  above  ontlloed,  and  what 
was  the  exact  atataa  of  the  Jnrlsdlctlon 
ot  the  parish  court  of  Lafayette  parish 
In  1873,  in  respect  to  the  succession  of 
EupbroEdne  Bolsdore?  It  appears  from 
an  authoritative  publication  of  the  8ta^ 
utee  and  resolves  of  the  legislative  ses- 
sion of  the  general  assembly  uf  this 
state  for  the  year  1823  that  an  act  was 
passed  thereat,  crea  ting  **  a  new  parish  In 
the  county  ol  Attakapas,  to  be  called  the 
*  Pariah  ot  Lafayette**"  section  1  of  wblch 
declares  "  tbat  the  parish  ol  At,  Martin  te 
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and  Bball  be,  by  the  present  act,  divided, 
and  it  new  parish  formed  out  of  the  west- 
era  part  of  the  said  parlab,  which  shall  be 
ealM^  and  known  bjthe  nameofthe  '  Par- 
ish of  Lafayette.*^  (Italics  nre  onrs.) 
Among  ottier  thlnfi^  necdfal  for  the  cum- 
plete  and  perfect  orgaoliatioD  ol  ttie  new 
parish,  the  act  provided  lor  the  election  ol 
certaiQ  offlcera,  the  establishment  of  s 
coorthooae,  and  for  the  administration  of 
jnstlce  therein,  so  as  to  make  It  a  complete 
and  perfect  political  entity  In  all  respiects. 
Adams  T.  Forsyth,  44  La.  Ann.  — ,  10 
Sonth.  Rep.  622.  In  parsaanee  of  this  the- 
ory the  act.  Id  Its  ninth  section,  declares 
"that  as  soon  after  the  said  parish  of 
LafajretteahaW  be  established,  •  •  •  It 
shall  be  the  doty  ot  the  clerk  of  the  court 
oftbeparlabof  St.  Martlo  to  tranmmlt  to 
the  clerk  of  tbe  tsonrt  ot  the  parish  of 
Lafayette  all  the  papers,  documents,  and 
otberJudtcHIproceediafiuanODiahediWblch 
may  be  In  his  office,  and  which,  Avm  the 
resMeneeof  the  de^ntfant  and  thesltaa- 
ttoa  of  the  parties,  belong  to  tbe  parish 
created  by  this  act."  It  la  evident  that, 
from  a  fair  and  reasonable  interpretation 
ot  this  section  ot  tbe  act,  anflnisbed  and 
iDCompIeted  aortna^y  proeeedtngs  were 
contemplated  by  the  term  other  Jadlclal 
proceetlinga  unttatshed; "  and  It  seems 
quite  clear  that  sncb  nnflnlsbed  and  In- 
complete mortnary  proceedings.  In  the 
courts  of  the  parish  of  Sc.  Mart  In,  as  those 
In  which  persons  who  wen  domiciled  In 
the  new  parish  might  bave  an  Interest, 
were  contemplated  by  the  phrase  "from 
tbe  situation  of  the  partleK,  belong  to  the 
parish  created  bythlsaet,"  ( Italics onrs.) 
Beading  the  petition  of  tbe  pnbllc  admin- 
istrator ot  the  parish  of  Lafayette  In  tbe 
light  ot  this  Btatnte.hls  declaration,  "that 
EuphroHlne  Bolsdore  departed  this  life  in 
fiaitf  parish  [of  Lafayette]  many  years 
agfi,'*  seems  quite  snggestlveof  that  court 
haviog  JuTlBdlctlon  ot  her  Huccesslon ;  and 
when  we  take  Intoconslderation the  order 
of  the  Judge,  made  on  the  faith  of  that 
declaration,  directing  the  pobllc  adminis- 
trator to  **  take  charge  ot  said  succession, 
and  administer  It  aecoriling  to  law,"  that 
suggestion  becomes  cfiorinclng  proof,  and 
gives  substantial  support  to  bis  further 
order  directing  the  sale  of  the  land  claim 
"for  the  purpose  ot  paying  debts,**  etc. 
Thnt  upoD  thiti  stute  of  the  then  eilstlng 
law,  and  lu  view  of  the  statas  of  the  suc- 
cession of  Euphroslne  Bolsdore  at  that 
time,  tbe  probate  Judge  ot  tbe  parish  of 
Lafayette  bad  authority  to  grant  that  or* 
der  ot  sale,  in  the  exercise  of  the  Jurisdic- 
tion his  court  possessed  over  said  succes- 
sion. Is  a  conclusirn  presumption  of  law. 
so  tar  as  this  case  Is  concerned,  we  cannot 
doubt,  nor  can  It  be  successfully  denied. 
Theleglslature  ot  1823  was  fully  competent 
to  deal  with  the  qnestlon  In  band,  and  no 
one  doubts  Its  constitotional  authority  to 
thns  alter  and  change  the  Jurisdiction  ot 
courts,  sn  as  to  transfer  "Judicial  proceed- 
Ings  unfinished  "  into  the  courts  of  tbe  ter- 
ritory in  which  tbe  litigants  were  to  re- 
side thereafter,  and  whicb  "from  tbe  situ- 
ation of  the  parties  belong!  to  tbe  parish 
thus  created.^ 

This  Identical  question  arose  and  was 
decided  In  tbe  ease  of  Beale    Walden,  11 
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Bob.  (La.)  68:  tbe  contro7er»y  being 
whether  the  probate  court  of  the  pariah 
ot  Jefferson  had  Jurisdiction  to  order  a 
sale  ot  property  therein  situated  at  tbe 
time,  though  previously  forming  a  part  of 
tbe  territory  of  tbe  parish  ot  Orleans,  from 
which  tbe  parlRh  of  Jefferson  had  been 
taken,  and  wherein  the  succession  of  the 
deceased  bad  been  opened,  and  upon  tbe 
aoCbority  ottwo  previous  decisions  (Pa- 
toulet  v.  f  atonlet.  2  La.  270,  and  For- 
Btall  T.  Foratall,  4  La.  214)  tbe  court  said : 
"The  Bvecession  of  Thomas  Beale,  Sr., 
was  opened.  In  a  legal  sense,  by  bis  death, 
which  took  place  In  the  parish  ot  Orleans 
before  Its  division.  If  the  court  of  pro- 
bates had  already  taken  cognisance  before 
tbe  parish  ot  Jefferson  was  cut  off.  Its  Ju- 
risdiction was  not  divested  by  tbe  •epara' 
tlon.**  That  case  would  apprarto  be  con- 
elttslTdy  in  favor  of  the  plaintiffs.  If  It  be 
conceded  that  Euphroslne  Bolsdore's  suc- 
cession was  once  under  administration  In 
tbe  parish  of  St.  Martin  antecedent  to 
1RS8:  and  Indeed  It  would  be,  but  for  the 
fact  that  Is  stated  by  tbe  court,  that  the 
act  ot  February,  1826,  creating  tbe  parish 
ot  Jefferson,  does  not  contain  any  "pro- 
vision relating  to  a  tranter  ot  causes 
pending  In  the  courts  of  tbe  parish  ot  Or- 
leans to  those  ot  tbe  new  parish,  nor  rela- 
tive to  adminlntratlon  of  successions  al- 
ready opened  before  tbe  separation  ot  tbe 
two  parishes.*  But,  as  we  have  already 
seen  that  the  act  creating  tlie  parish  ot 
Lafayette  does  contain  such  proTlsions, 
the  supposed  partial  administration  ot 
tbe  succession  of  Esphroslne  Bolsdore  in 
tbe  parish  ot  St.  Martin  did  not  pmvent 
tbe  acquisition  of  Jurisdiction  by  the  pro- 
bate court  ot  tbe  former  to  continue  and 
terminate  said  administration,  but  on  the 
contrary  expressly  sanctioned  It.  Act  89 
ot  IKTl,  creating  and  providing  for  the  or- 
ganisation ot  tne  parish  of  Red  River,  and 
the  supplemental  act,  (No.  78  of  1878, )  con- 
taining slnitlar  provisions  to  those  of  the 
act  otl82tt,  creating  the  parish  of  Lafay- 
ette, wereconatrued  in  Bammett  v.Sprowl, 
81  La.  Ann.  826;  and  therein  tbe  court 
maintained  tbe  Jniisdlctlon  ol  the  court 
of  tbe  new  parish  to  tiy  and  decide  a  suit 
to  rpvfve  a  Judgment  anciently  rendered  In 
the  parish  ot  Natchitoches,  from  which  a 
portion  ot  its  territory  bad  bt«n  taken  In 
Its  formation, — the  court  basing  Its  decis- 
ion on  thegronnd  that  thestatu tea  referred 
to  "pottbeRed  Rlvercourtln  tbe  place  and 
stead  of  tbe  Natchitoches  court;  vesting 
It,  as  regards  tbe  Judgment,  with  tbe  Jnria- 
dletlon  of  the  latter;**  considering  "the 
proceeding  to  revive  a  Judgment  not  as  a 
new  salt,  but  simply  a  proceeding  In  tbe 
sameanit  to  continue  and  keep  alive  a 
Judgment  rendered  therein,  and  to  tumlsh 
proof  that  It  has  not  been  satlaRed  or  ex- 
tlngnlshed  "  Even  so.  under  the  terms  of 
the  act  creating  tbe  parish  of  Lafayette, 
was  the  probateeourt  thereof  vested  with 
complete  Jurlsdlerinn  of  the  nnBnlsbed 
gestlon  of  tbe  Euphroslne  Bolsdore  snc- 
cesslon,  who  apparently  resided  in  that 
portion  of  the  territory  ot  tbe  ancient  par- 
ish of  St.  Martin  wnfch  was  embraced 
therein. 

Tbe  ease  of  Dnson  v.  Dnpm,  83  La.  Ann. 
896»  waa  a  petitory  action  Inatltoted  bj 
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plaintiff  AB  rorator  of  the  aaccesfllon  of  Le 
Blanc,  to  which  the  deleDdanta  excepted 
on  the  srroUQd  that  the  order  of  bis  ap- 
pointment by  the  parish  coart  of  the  par- 
ish of  St.  Landry  was  a  nnlllty,  because 
"LoulB  Le  Blnnc  bavins  died  Inthe  parish 
of  Orleans,  where  he  resided,  tlie  probate 
court  of  St.  Laudrr  bad  no  Jarisdlctton 
over  bis  saecmBlon.*  That  exception  was 
snstalned  In  the  conrt  below,  bat  In  this 
court  the  judsment  was  reversed;  tbe 
court  expressing  the  follu wing  view,  vis.: 
"  Defendants'  position  could  be  maintained 
if  tbe  appointment  of  tbe  curator  was  ah- 
Kolntely  void,  and  the  nallity  apparent  on 
tbe  face  of  the  papers  and  pleadings. 
•  «  •  The  late  parish  conrt  bad  probate 
Jnrtsdifitlon,  and  was  exdnslviHy  coinpe* 
tent  to  grant  letters  of  administration 
Id  al)  successions  properly  opened  In  that 
court.  Defendants  contend  that  this  suc- 
cession was  not  properly  opened  In  that 
conrt,  for  the  reasons  ursed  Id  their  ex- 
ceptions. This  denial  presents  a  qowtlon 
of  fact.— that  tlie  deceased  was  not  a  resl- 
dentof  that  parish.'' etc.  •  •  These 
questions  can  be  looked  Into  and  adjudi- 
cated upon  only  In  a  direct  action  before 
tbe  same  court,"  etc.  That  decision  Is 
but  the  announcement  of  what  Is  the  set- 
tled Jurisprudence  of  this  court,  and  It  Is 
perfectly  conformable  to  tbe  Tlews  herein- 
above expremed.  Evidently,  bad  Dason, 
curator,  made  a  sale  of  tbe  property  of  tbe 
Xje  Blanc  succession  In  tbe  parish  of  St. 
Landry,  and  tbe  heira  bad  contested  the 
validity  of  the  title  conferred  on  the  pur- 
chaser, who,  like  the  present  defendant, 
was  a  stranger  to  the  ancnession.  this 
court,  acting  on  tbe  authorities  therein 
cited,  would  an  questionably  bave  denied 
their  action,  and  affirmed  tbe  validity  of 
tbe  sale. 

Tbe  principles  of  law  recognized  In  tbe 
cases  cited  were  recognized  and  applied  by 
the  supreme  conrt.  speaking  through  Mr. 
Justice  Lamah,  In  tbe  recent  case  of  Sim- 
mons V.  Saul.  188  D.S.  441.11  Sup.  Ot.  Bep. 
SBD.  That  was  ii  suit  In  equity,  brought 
In  tbe  eirealt  court  for  the  eastern  district 
of  Pennsylvania,  by  citizens  of  Iiouislaua, 
MlaslaalppK  and  Texas,  clalmlug  to  be  the 
legal  deacendauts  of  Bobert  Simmons, late 
a  citizen  of  Louisiana,  against  H.  B.  Saul, 
a  citizen  of  Pennsylvania.  Its  object  was 
to  charge  the  defendant,  as  the  former 
owDer-ol  a  tract  of  land  In  Wisconsin,  as 
«  trastee  lor  complainants  ^Ith  mspect 
to  aald  ownership,  and  bave  him  account 
for  the  rali/e  of  the  lands,  their  rents  and 
proQts,  and  for  loss  and  damage  resulting 
from  the  catting  and  removal  of  timber 
therefrom.  The  bill  represents  that  Sim- 
mons died  Intestate  In  the  parish  of  Waah- 
Ington,  La.,  aelsed  and  poaseaaed  of  an 
Inchoate  land  claim  In  the  parish  of  St. 
Tammany,  for  640  acres, founded  upon  the 
purchase  of  a  settlement  right,  whit^h  was 
conflrm«>d  by  theactofcongressotMarchS. 
181S,  but  remained  unlocated  until  subse- 
quent to  the  passage  of  the  act  of  congress 
of  .lane  2. 1858.— the  Identical  act  under 
which  tbeBolsdore  land  claim,  of  Identical- 
ly similar  character,  was  loeated.  It  fer- 
Tber  represents  that  precisely  similar  pro- 
bate proeendlngfe  were  Inaagarated  in  tbe 
.parisb  of  Waafafneton,  wiierebyaald  land 


claim  waa  adjudicated  In  the  year  I872at  a 
public  Judicial  aale  for  tbe  alleged  purpoae 
of  payiugdebtu  of  the  succession;  the  price 
paid  being  930  in  cash,  which  waa  con- 
sumed In  the  payment  of  costs.  That 
thereafter  said  purchHser  prcH^nted  this 
land  claim,  thus  acquired,  actiug  as  tbe 
legal  representative  of  Simmons,  to  tbe 
surveyor  general,  for  certlflcates  of  loca- 
tion, and  same  were  issued,  and  duly  ap- 
proved by  tbe  commissioner  of  the  general 
land  ofBce,  and  delivered  to  him;  and 
thereafter  he  located  them  upon  the  lands 
in  controverby,  situated  In  WlHcoosIn,  for 
which  patents  regularly  Issued  "In  the 
name  of  Bobert  M.  Simmons  or  bis  legui 
repreaanta  tivea.  **  Those  lauds  weresob- 
seqaently  acquired  by  znesoe  conveyancea 
from  said  adjudlcatee  by  the  defendant. 
To  tbe  averment  of  nullity  of  all  of  said 
probate  proceedings  and  sale,  had  In  and 
entertained  by  tbe  parish  court  of  Wash- 
ington parish,  tor  want  of  Jurisdiction,  tbe 
defendant  demurred  on  tbe  ground  that 
tbe  relief  demanded  'Ms  barred  by  tbe  Judg- 
ment or  decree  of  a  court  of  competent 
Jurisdiction,  rendered  In'proceedinga  regu- 
lar on  their  face,  and  which  have  not  ben 
attacked  by  any  proceedlag  In  that  court, 
or  In  any  appellate  court. "  The  court  be- 
low sustained  this  demurrerauddlsmissed 
the  complainant's  bill,  and  the  latter  np- 
pealed.  Thus  paraphrased,  the  Slmmona 
Case  appears  to  be  an  exactly  parallel  case 
to  tbe  Instant  one,  excepting  the  solitary 
question  of  the  decedent's  disputed  place 
of  domicile  and  death.  First  reciting  the 
provlaiouB  of  the  various  articles  of  our 
Civil  Code  and  Code  of  Practice  applicable 
to  the  administration  of  amall  aucceBsiona. 
the  supreme  conrt  said:  "The.  general 
prlnclplesof  probate  Jurlsdlctiou  and  prac- 
tice, as  settled  by  a  long  series  of  declsiouB 
In  state  courts  and  iu  courts  of  the  United 
States,  are  applicable  to  the  powers  and 
proceedings  of  tbe  parish  courts  of  Louisi- 
ana, and  have  been  recognised  aud  en- 
forced by  the  sopreme  court  of  that  state. 
They  also  show  that  under  the  avermenta 
of  tbe  bill  tbe  pariah  court  of  WashiugtOD 
parish  bad  Jurtadlctlon  of  the  sacceaaion 
of  Bobert'  Simmons.  The  suoeesalon  had 
been  open  for  over  forty  years,  and  no 
one  had  claimed  It;  nor  did  auy  of  the 
complainants,  aa  heirs,  accept  It  expressly 
in  writing  or  by  Judicial  proceeding,  nur 
tacitly,  by  doing  any  act  which  necessa- 
rily supposed  their  Intention  to  accept.  It 
WHS  properly  adjudicated  to  be  vacant, 
and  was  administered  aa  such.  •  •  • 
The  petition,  in  reciting  that  Bobert  M. 
Simmons  departed  this  life  In  said  parish 
many  years  since.  •  *  *  leaving  some 
property,  ooosisting  of  an  old,  deferred, 
uulocated.  private  land  claim.  *  •  * 
set  forth  tbe  necessary  Jurisdictional  tacb* 
to  warrant  the  conrt  in  proceeding  to  ad- 
minister theestate. "  On  tblsatatement  of 
fact  and  those  conclusions  of  law  the 
court  said:  "It  Is  our  opinion  that  the 
parish  court  of  Washington  parish  had  a 
clear  and  unquestionable  Jurisdiction  of 
tbe  Intestate  estate  or  su<'cesslon  of  Bob- 
ert M.  Simmons,"  and  affirmed  the  Judg- 
ment. Aa  c^athority  for  that  opinion  tbe 
court  cited  aud  rellea  upon  aeveral  preced- 
iug  and  pertinent  deoiaiou  oltbattribn- 
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nal,  and  notably  that  of  ConwtoclE  v. 
Grawtord.S  Wall.  896.  a  cane  IdtoItId^t  the 
validity  of  ao  ad mlntiatra tor's  sale  Id  Wis- 
consin, on  the  aatliorltyof  the  court  to 
order  which  they  said:  "It  Ip  well  settled 
that,  when  the  Jurisdiction  of  a  court  uf 
limited  and  special  authority  appears 
upon  the  Aee  of  Its  proceedings.  Its  aetloa 
cahnot  be  collaterally  attacked  fur  mere 
error  or  Irre^Iarlty.  The  Jurisdiction 
appearluf?,  the  same  presumption  of  law 
arises  that  It  was  rightly  extfrclsed  as  pre< 
Tails  with  reference  to  the  action  of  a 
court  of  superior  and  fifeneral  anthority." 
Alao,  opoD  McNltt  t.  Turner.  16  Wall.  352, 
a  like  case.  In  which  they  said:  "Jurisdic- 
tion la  authority  to  hear  and  determine, 
it  la  an  axiomatic  proposition  that,  when 
Jurisdiction  has  attached,  whatever  arises 
or  may  subseiioently  occur  In  Its  exercise, 
the  proceedlnfc,  belni?  coramjudlce,  can  be 
Impeached  collaterally  only  tor  fraud.  In 
all  other  respects  It  Is  as  conclusive  as  It  It 
were  irreversible  In  a  proceeding  for  error.  ** 
Also,  Grlgnon's  Leasee  v.  Astor,  2  How. 
319.  Their  review  of  authorities  on  .this 
qnmtlon  is  concluded  by  a  reference  to  the 
case  of  Lalanne's  Heirs  v.  Mureau,  18  La. 
433,  cited  Infra.  Also,  Pintard  v.  Deyris, 
3  Mart.  (N.  S.)  32;  Beale  v.  Walden,  11 
Kub.  (La.)  67;  snd  Slzemore  v.  Wedsre, 
20  La.  Ann.  124;  and  various  other  like 
casea,— bat  particularly  emptaaalilng  the 
case  of  Daaon  t.  Dnpre  as  "a  case  of  great 
Importance  In  this  connection,'*  quoting 
with  approval  the  paragraph  we  have 
cited  above.  This  case  Is  referred  to  as 
IHnstratIng  the  fact  that  the  courts  uf 
other  states  have,  as  well  as  the  supreme 
court  of  the  United  States,  accepted  the 
dedstons  and  Jorlsprudence  of  thiscoort 
In  relerence  to  the  effect  of  decrees  and 
orders  made  and  granted  by  tbe  Inferior 
courts  of  this  state  In  snoceeslons  under 
their  control,  and,  maintaining  their  Juris- 
diction as  appearing  on  the  face  of  tbe 
record,  have  upheld  titles  of  purchasers 
thereunder  as  valid  and  legal,  and  in  cases 
preclaely  similar  to  this  ona.  Tlie  case  of 
Weeks  t.  Railway  Co..  (WiR.147N.  W.  Kep. 
787,  presents  a  case  quite  similar  to  this.ia 
whieb  a  land  claim  in  favor  of  a  certain 
deceased  citizen  of  the  parish  of  St.  Tam- 
many was  Involved;  the  land  scrip  Issued 
In  exchange  fQrwhlch.havinK been  located 
on  lands  situated  In  the  state  of  Michigan, 
and  tbe  plalntlfla  setting  up  the  Identical 
claim  the  plaintlffsdo  here,— the  defendant 
claiming  title  by  ineaae  conveyances  found- 
ed primurtlyuponsimllarprobate  proceed- 
ings and  sale  of  the  land  claim  in  the  par- 
ish of  8t.  Tammany  as  those  had  in  La-> 
fayette.  But  all  the  mention  that  Is  made 
uf  the  proceedings  in.  or  the  Jurisdiction 
of  tbe  probate  court  of,  8t.  Tammany  par-^ 
ish,  Is^that  tbe  complaint  sets  outauiB-- 
clenttnsbow  that  said  court  had  no  ju- 
risdiction of  said  estate  of  said  deceased, 
and  that  the  whole  proceedings  were  a 
fraud  upon  tbe  rigbts  of  the  plaintiffs." 
Bvt  Bune  of  tbe  facta  are  stated.  Of 
course,  on  that  hypothesis.  Judgment  went 
In  favor  of  plaintiffs.  Walker  v.  Daly, 
(Wis.)  49  N.  W^  Bep.  812.  Is  quite  a  similar 
ease,  arising  upon  a  idmllar  state  of  facts 
and  prfteeedings  In  the  parish  of  St.  Tam- 
many, Ita.^.  with  tbe  material  distinction 
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that  It  la  alleged  therein  that  tbe  land- 
claim  was  not  the  property  of  the  person 
ithose  anccesatoa  waa  ajdmioleterm.  Of 
course  that  was  quite  sufQclent  to  Justify 
a  Judgmeht  for  plaintiffs.  The  case  of 
Hardy  v.  Harbin,  4  Sawy.  .586,  practically 
rests  upon  tbe  declaration  of  tbe  court 
that  a  prefect  nnder  the  Mexican  gorern- 
ment  In  California  bad  no  Jnriadicticm  over 
the  estates  of  deceased  persons,  or  author- 
It^  to  appoint  an  administrator,  and  that 
the  conflrmatlon  of  a  land  grant  inured  to 
thebeneBt  of  tbe  eon  Arm  ees.  But,  how- 
ever pertinent  those  cases  may  be  to  the 
case  in  band,  they  must  yield  to  the  para- 
mount authority  of  Simmons  v.  Saul,  and 
tbe  establlsbed  Jurisprndeaceof  tbts  court. 

8.  Having  ascertained  that  tbe  probate 
court  of  the  parish  of  Lafayette  in  1872— 
und  it  Is  not  doubted,  and  cannot  be  dis- 
puted, that  pariah  courts  had  unlimited 
Jurisdiction,  under  article  87  of  the  consti- 
tution of  18fi8.lnall  sncceealonand  probate 
roattera— bad  apparent  Jurladletion  of  the 
snceeMilon  of  Enpbroslne  Bolsdore,  what 
lathe  effect  that  muNt  be  given  to  the  order 
of  sale  therein  grauted  by  the  judge  In  re-- 
Rpectto  tbe  title  of  Wedi;e  as  adjudicateeot 
the  Boisdore  land  claim  ?  The  authurltles 
are  uniform,  and  our  own  Jurisprudence  Is 
consistent  and  emphatic,  to  th&  effertthat 
aucb  a  decree  must  atand,  and  Is  entitled 
to  the  respect  and  obaervanee  of  all  those 
whose  intereats  may  be  affected  by  it,  un- 
til same  is  set  aside  in  the  dne  cuurae  of 
law.  Tbe  sanctity  and  authenticity  of 
Judicial  sales  founded  upon  orders  of 
competent  courts  la  so  clearly  deflaed, 
and  tbe  principle  Involved  so  well  stated, 
in  I^alanne's  Heirs  v.  Moreau,  IS  La. 
431,  we  will  quote  it,  as  concisely  announc- 
ing onr  views:  "We  place  our  decision," 
say  tbe  court,  "  on  the  broad  grouud  that 
sales  directed  and  authorised  by  courts 
of  Justice  are  Judicial  sales,  to  all  Intents 
and  purposes."  And,  In  treating  of  their 
effect,  they  further  say:  "The  necessity 
and  wisdom  of  such  a  rule  of  property  baa 
long  been  frit  and  acknowledged  In  the 
most  Important  states  of  the  Union,  and 
none  Is  better  settled  by  the  decisions  ot 
their  courts.  They  all  maintain  that  a 
purchaser  under  a  decree  of  tbe  orphans* 
court  Is  bound  to  look  to  tbe  Jurisdiction, 
hut  tbe  matters  within  that  Jurisdiction 
cannot  be  disputed.  That  the  decree  of 
the  court  is  to  be  received  as  conclusive 
evidence,  nut  to  be  Impeached  from  within, 
and,  litre  all  other  acts  of  tbe  highest  Judi- 
cial authority.  Impeachable  only  from 
without,  and  that  a  judgment,  decree, 
sentence,  or  order  passed  by  a  competent 
Jurisdiction  wlilcb  creates  or  changes  a 
title  or  any  intereat  in  an  estate,  Is  not 
only  final  as  to  the  parties  themselvea, 
and  all  claiming  under  tbem.butfamlshea 
conclusive  evidence toall  mankind  thattbe 
rijfbt  or  iatereat  belongs  to  tbe  party  to 
whom  tbe  court  adjudged  it."  In  many 
different  forms  ot  phraseology,  this  princi- 
ple has  been  In  many  subsequent  decisluns 
announced,  but  in  none  has  It  been  more 
correctly  or  forcibly  expressed.  In  SUe- 
more  v.  Wedge,  20  La.  Ann.l24.~a  very 
similar  flnlt,->tbe  court  expressed  Itaelf 
tbns:  "Tbe  phrebaser  at  a  probate  sale, 
vhlcb  la  a  judldal  sale,  Is  nut  bound  tu 


Digitized  by 


792  SOUTHEBN 


look  beyond  the  decree  recoKnIsIns  ita 
necessity.  The  Jarisdictlon  of  the  court  Is 
an  esBentlal  loqalry,  bnt  the  truth  of  the 
record,  concerning  roattem  within  Its 
InrlBdlctlon,  cannot  be  disputed. "  In 
Woods  T.  Lee,  21  La.  Ann.  505;  Webb  r. 
Keller,  89  La.  Ann.  65,  1  Sooth.  Bep.  4211; 
Llnman  v.  BlKJ^ina,  40  La.  Ann.  764,  5 
Soath.  Rep.  48;  and  In  many  other  caaea, — 
this  court  has  consistently  and  rlKorously 
adhered  to  that  principle.  It  was  recently 
applied  by  ua  In  a  very  similar  case,  (Qalo 
T.  O'Connor,  43  La.  Ann.  717,  9  South. 
Bep.  557,)  and  the  same  was  repeated  In 
8acc«Bion  of  These,  44  La.  Ann.  — ,  10 
South.  Bep.  412*  cUlnjc  many  previous 
cases;  and  amone  others  the  cases  ot 
Succession  of  Dumestre,  40  La.  Ann.  571,  4 
South.  Bep.  828,  and  Succession  ot  Leb- 
mann,  41  La.  Ann.  987,  7  South.  Bep.  83, 
were  quoted  with  approral.  This  doc- 
trine Is  likewise  elted  and  railed  upon  In 
SImninns  t.  Sanl.  as  the  epitome  of  Loui- 
siana Jurisprudence  on  this  queetlon. 

On  reason  and  authority,  we  are  of 
opinion  that  the  case  la  with  the  defend- 
ant; that  on  the  fact*  of  the  record  and 
mortuAria  of  the  parish  of  Lafayette  the 
parish  court  of  that  parish  In  1872  bad 
probate  Jarisdictlon  ot  the  onflnlshed  gea- 
tloB  ot  the  SDCcesaion  of  Btupbroslne  Bols- 
dore;  that  tbe  order  ot  the  conrfe  dlrectlnjar 
a  sale  ot  property  ot  that  sneceaslon  to 
pay  debts  Is  prima  facie  valid  and  juris- 
dictional; that  the  sale  thernnnder  con- 
Teyed  a  fee-almple  title  to  the  purchaser; 
and  that  aald  proceedings  and  the  sale 
must  stand  nntll.  In  some  direct  proceed- 
ing in  the  courts  ot  the  pariah  ot  Lafay- 
ette, the  recitals  thereof  are  proren  un- 
true, and  annulled  and  set  aside.  Enter- 
taining this  view,  we  must  reverse  the 
Judgment  appealed  from.  It  is  therefore 
ordered,  adjudged,  and  decreed,  that  the 
judgment  and  decree  pronounced  by  the 
court  a  qaa  be  and  the  same  Is  annulled 
and  reverued ;  and  It  Is  further  ordered 
and  decreed  that  the  demands  ot  the 
plalntltta  be  rejected, at  their  costs  In  both 
courts;  their  rights  being  reserved  In  a 
different  form  of  action  In  a  competent 
court. 

(M  I4L  Abo.  B70)   

Obbr  et  a/.  T.  Excelsior  Plantiho  9c. 
Mancf'o  Co.    (No.  10,961.) 

iSupnma  Court  of  LouAaiana.  Karoli  7. 1803. 
44  La.  Ann.) 

BBOBITBBa— BX  PlBTB  APPOIHTUBHT  — DnMIBUI. 

or  Appbai.. 

1.  An  appeal  taken  by  a  third  person,  not  a 
party,  who  appears  in  the  capacity  of  receiver 
of  tbe  defendaat  corporation,  will  be  dismissed, 
when  the  order  appointing  him  aaoh  receiver, 
attached  to  liis  petition  of  appeal,  sbovrs  upon 
its  face  that  it  was  made  er  parte,  aad  without 
notice  to  the  corporation. 

S.  Section  688  of  the  Revised  Statates  does 
not  anthorlie  the  torf  eltnn  of  the  charter  of  a 
corporation  and  the  appointment  ot  a  reoeiver  by 
ex  parte  order  without  ootioe.  Tba  atatnte  dls- 
cosised  and  constraed. 
(SvUobiu  by  the  Court) 

Appeal  from  district  eonrt,  parish  of 
Concordia ;  8.  Chablkb  Yodko,  Judge. 

Action  by  I,  K.  Ober  and  others  against 
the  Excelsior  Planting  A  Manufacturing 
Company.  Jadgment  tor  f^lotltb.  An 
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appeal  was  taken  by  H.  N.  Soria,  who 
alleged  that  he  had  been  duly  appointed 
commissioner  and  receiver  ot  defendant 
corporation.  Apjwal  dismissed.  Behear- 
Ing  refused. 

D.  C.  &  L.  L.  Labatt,  tor  appellant.  J, 
L.  Dagg,  for  appellees. 

Fenneb,  J.  The  appeal  Is  taken  by  H. 
N.  Sorla,  who  alleges  that  he  has  been 
duly  appointed  commissioner  and  receiver 
ot  the  defendant  corporation.  He  an- 
nexed to  his  petition  of  appeal  an  extract 
from  tbe  minutes  of  division  Dot  the  civil 
district  court  for  tbe  parish  ot  Orleana,  of 
proceedings  In  a  case  entitled  Smith,  Lim- 
ited. T.  Excelsior  Planting  Sc.  Mannfactur- 
Ing  Company,  reciting  that  "on  motion 
of  D.  C.  and  L.  L,  Lahatt,  ot  counsel  tor 
plaintiffs,  and  on  suggesting  to  the  court 
that  In  tbe  above-entitled  suit  plaintiffs 
have  Issnsd  an  execution,  which  has  beeo 
duly  returned  by  the  civil  sheriff  of  this 
parish  nvUa  bona.  It  Is  ordered  by  the 
court,  under  and  by  virtue  ol  section  688  ot 
the  Bevlsed  Statutes  of  Louisiana,  thot 
the  charter  of  the  Excelsior  Planting  and 
Manufacturing  Company  is  hereby  for- 
feited for  Insolvency,  and  that  U,  N.  Soria 
be,  and  is  hereby,  appointed  commlssion- 
er.for  effecting  Its  liquidation,  and  also  as 
receiver,**  etc.  This  purports,  un  Its  face, 
to  be  a  purely  ex  parte  order,  entered 
without  any  notice  whatever  to  tbe  cor- 
poration; and  the  appellee  nBstgns  as 
ground  tor  dismissal  of  the  appeal  that  It 
Is  a  patent  and  absolute  nullity,  confer- 
ring upon  the  appellant  no  right  to  Inter- 
vene-in these  proceedings,  or  to  appeal 
from  the  Judgment  therein  rendered.  No 
general  principle  Is  more  firmly  founded  in 
reason  and  justice,  or  better  recognised  by 
authorities,  than  that  annoanced  by  Mr. 
High  as  follows:  "Conrta  wilt  not  exer- 
cise their  statutory  power  ot  appointing 
receivera  over  an  Insolvent  corporation 
npon  an  ez  parte  appllcatloD,  and  with- 
out giving  the  defendant  an  opportunity 
to  be  beard  ;  bnt.  upon  filing  a  petition, 
duly  verified,  setting  forth  the  grounds 
on  which  tbe  application  is  based,  an  or- 
der tu  show  canse  should  Issue,  and  a 
copy  thereof  should  be  served  upon  tbe 
officers  of  the  corporation,  directing  them 
to  show  cause  on  a  future  day  why  the 
a pplica  tlon  should  not  begranted. "  High, 
Bee.  par.  846.  Appellant  relies  upon  sec- 
tion 688  of  the  Bevised  Statutes,  which.  In 
treating  of  this  class  of  corporations,  pro- 
vides :  "  They  shall  forfeit  their  charter  for 
Insolvency,  evidenced  by  a  retnrn  of  no 
property  found  on  execution;  and  In  such 
case  It  shall  be  the  duty  ot  the  district 
court,  at  the  Instance  of  any  creditor,  to 
decree  snch  torielture,  and  to  appoint  a 
commissioner  for  effecting  tbe  liquidation, 
whose  duty  It  shall  be  to  convert  all  the 
assets  of  the  company.  Including  any  un- 
paid balances  due  by  stockbolderson  their 
shares.  Into  cash,  and  to  distribute  the 
same,  under  tbe  direction  of  the  court, 
amongsttbepartiesentitled thereto.  In  the 
same  manner,  as  near  as  may  be,  as  Is 
done  In  cases  ot  Insolvency  ot  Individuals.** 
The  moat  critical  atudy  of  this  statute 
tails  to  fDrnlsfa  to  our  minds  the  slightest 
reason  for  supposing  that  It  was  intended 
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to  authorize  any  ancb  summary  proceed- 
InsB,  wltlioat  Dotice,  as  that  here  present* 
ed.  The  atatote  proTiden  a  particular 
KroaDdforforteitore  of  charter;  it  aatbor< 
izes  any  creditor  to  Invoke  the  forfeltore 
on  such  ground;  and  It  InTeats  the  dis- 
trict court— meaning  any  district  court 
having  JurlBdlction  of  the  partleR— with 
Jurledictioa  of  such  cases.  It  does  not 
confine  tb^  relief  to  the  particular  creditor 
at  whose  Instance  the  execution  was 
Iflsued,  nor  to  the  particular  eoort  from 
which  It  was  Issued,  nor  does  It  make  the 
proceeding  necessarily  an  Inqtdent  of  the 
particular  suit  wherein  the  execation 
was  Invoked.  The  statute  evidently  con- 
templates a  Jndlclul  proceeding,  and  doee 
not  prescribe  the  special  form  thereof. 

In  two  former  cases  we  had  under  con- 
sideration an  analogousetatute,  being  sec- 
tion 4  ol  Act  47  of  1C(73,  vis.:  "^Thattbetax 
collectors  shall  be.  and  tbey  are  hereby, 
authorized  to  give  a  title  in  the  name  of 
the  state  of  Louisiana  to  all  persons  pur- 
chasing property  sold  In  pursuance  of  this 
act;  and  such  title  shall  be  held  In  and 
recognised  by  the  courts  of  this  state  as 
valid  In  law.  DpoD  the  presentation  of  a 
title  ao  given  to  the  district  or  parish 
conrt.  It  shall  be  the  daty  of  the  Judge  to 
order  the  sheriff  to  pot  sncta  persons  in 

Eosaesslon  of  the  property  so  punhaned 
y  them."  Under  that  statute  a  pur< 
chaser  conceived  that  he  had  an  noqnall- 
tled  rlffht  to  demand  an  order  of  posses- 
nlon  without  notice  to  adverse  parties. 
But  this  court  said :  **  As  the  act  does  not 
declare  In  express  terms  that  the  order  to 
the  BherifT  to  put  a  purchaser  In  posses- 
sion shall  Isene  without  notice,  we  may 
well  construe  It  as  adopted  with  reference 
to  the  general  laws  relating  to  summary 
proceedings  in  the  conrte  of  the  state,  and 
as  authorising  the  district  courts  to  which 
application  la  to  be  made  to  require  the 
necessary  legal  notice  to  be  issued  to  the 
party  to  be  ousted,  and  to  dispose  n(  the 
contest  In  a  summary  manner."  State  v. 
Judge.  27  La.  Ana.  705.  In  a  later  case 
we  cited  the  above  with  approval,  and 
further  emphatically  held  that,  II  the  stat- 
ute were  cunstraed  to  anttaorise  a  pro- 
ceeding wltboat  notice.  It  woald  be  void, 
as  not  being  "due  process  of  law." 
Flschel  V.  Mercler,  82  La.  Ann.  704.  We 
need  uot  quote  from  the  last  case,  but  a 
reading  of  it  will  throw  light  upon  the 
principles  Involved  In  the  proper  constrnc- 
tlon  of  the  statute  now  before  oa,  and  the 
proceedings  authorised  thereby. 

We  have  ifald  enough  to  sustain  onr  eon< 
cluHluns  that  the  ex  parte  order  presented 
by  appellant  as  the  muniment  of  his  right 
to  Intervene  In  this  case  and  Invoke  a  re- 
view of  the  judgment  rendered  Is  an  abso- 
lute nullity,  and  confers  ou  him  no  right 
to  stand  in  Judgment  on  this  appeal.  We 
do  not  exercise  our  appellate  Jurtsdictlon 
except  at  the  instance  of  those  who  ex- 
btbtt  a  legal  right  and  Interest  to  demand 
it.  When  the  rlfjht  of  a  third  party  to  ap- 
peal has  not  been  established  contra- 
dictorily In  the  lower  court,  and  Is  denied 
in  this  court,  it  is  our  practice  to  remand 
the  ifisne  for  separate  trial  In  the  court  be- 
low. Succession  of  Laure,  6  La.  Ann.  529; 
Orlffing  T.  Bowmar,  8  Bob.  (La.)  112; 
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Anselm  v.  Wilson,  8  La.  86;  Brown  t. 
Williams,  12  La.  614.  But  In  this  case.  It 
being  apparent,  on  hla  own  showing,  that 
be  la  witbont  right,  remanding  would  be 
useless.  It  is  therefore  ordered  that  tbla 
appeal  be  dismissed  at  appellant's  coat. 

ON  BBHBAIUMe. 

(April  4,  1899.) 

We  have  given  grave  consideration  to 
the  points  and  authorities  urged  In  this 
application. 

1.  We  discover  therein  no  suggestion 
tending  to  contradict  the  facts  on  which 
the  opinion  was  based,  to-wit,  that  the 
decree  (If  such  it  can  be  called)  forfeiting 
defendant's  charter  and  appointing  a  re- 
ceiver, was  rendered  upon  an  eziJarte  mo- 
tion, without  any  notice  or  attempted 
notice,  and  under  the  supposed  authority 
of  section  688,  Iter.  tit. 

2.  The  more  we  stndy  the  statute,  the 
more  firmly  we  are  convinced  of  the  cor- 
rectness of  the  construction  we  have 
placed  upon  it,  and  that  It  does  not  au- 
thorize or  contemplate  any  such  proceed- 
ing as  that  here  presented.  The  so-called 
"decree,"  finding  no  support  inthestat* 
nte,  stands  Jast  as  it  would  If  there  were 
no  statute. 

8.  The  nullity  Is  absolute,  and  It  Is  pat- 
ent on  the  face  of  the  decree  itself.  Au- 
thorities denying  collateral  questioning  of 
sach  orders  have  no  application  to  in- 
trinsic and  patent  absolute  nullities. 

4.  The  claim  that  a  receiver  represents 
the  corporation,  and  Is  nut  snblect  to 
the  roles  governing  appeals  by  third 
persons,  involves  a  petltto  priaclpil.  If 
appellant  is  not  receiver,  he  la  certainly  a 
third  person,  without  any  pretense  of 
right  to  appeal.  Be  Is  not  a  receiver  be- 
cause he  calls  himself  so.  Hepreaenta  his 
alleged  title  to  the  office,  which,  upon  its 
face,  la  an  absolute  nullity,  conferring  no 
title  whatever.  He  blmaelf  shows  that 
he  Is  not  receiver.  What,  then,  Is  he.  It 
not  a  third  person  undertaking  to  appeal 
from  a  Judgment  In  which  he  seta  up  uu 
other  Interest  whatever? 

5.  Thia  caae  preaente  no  analogy  to  that 
of  Stark  v.  Barke.  6  La.  Ann.  740.  There 
the  corporation  bad  been  for  years  in 
liquidation  before  the  court,  which  held 
all  Its  aDalra  In  ^remio  legis,  under  atat- 
utea  regulating  the  liquidation.  The 
liquidator.  In  charge  under  direction  of 
the  court,  was  destituted  by  a  decision  of 
this  court  declaring  the  law  under  which 
the  governor  bad  appointed  him  uncon- 
stitutional. The  conrt  thus  found  Itself  In 
control  of  the  affairs  and  property  of  the 
corporation,  without  any  legal  represent- 
ative to  manage  them.  Under  such  clr- 
cumatances,  thIa  court  auatalned  the  Judge 
In  appointing  a  receiver,  aaylng:  "The 
court,  ex  propria  motu^  was  bound  to  pre- 
vent the  eonfaslon  and  dilapidation  conae- 
qnent  upon  the  abandonment  of  Its  affairs 
produced  by  the  inefficiency  of  the  law 
under  which  Stark  had  taken  possession 
of  and  continued  to  hold  the  records, 
papers,  and  aasets  of  the  company.  The 
proceedings  lor  the  forfeiture  of  the 
charter  and  the  liquidation,  as  far  as  it 
had  progressed,  being  before  the  fifth  dls- 
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trlet  conrt,  we  thluk  tbe  court  properly 
ezerctsefl  Ub  antborlty  In  maklnjc  the  ap* 

EolntmeDt. "  Id  Baker  t.  Railroad  Co.,  84 
la.  Ann.  764,  we  relerred  to  tbe  above 
case,  and  beld  that  In  tbls  state  "eonrta 
have  nn  JurlRdictton  to  appoint  reeeivere 
for  corporationB  In  absence  of  expresH 
statutory  autburlty.  Tbie  court  has  rec- 
oKDlzed  DO  exception  to  tblH  rule,  anlefis 
where  the  corporate  property  la  aban- 
doned, or  where  there  are  no  peraona  an- 
thorlied  totake  charffe  of  or  conduct  Its 
altairs."  HoldluK  tbnt.  oo  tbe  face  ot  the 
tide  presented  by  hliaself.  It  fully  appeara 
that  appellant's  appointment  rests  on  no 
statutory  authority,  bat  Is  baaed  on  a 
atiitate  which  did  not  aatborise  It.  we  are 
boand  to  maintain  oar  decree. 
Bebearlng  refased. 

(44  La.  Apn.  ESS)   

Levy  v.  McCan,    (No.  50,908.)* 

(Supreme  Court  of  Louisiana.  March  7, 1892. 
44  La.  Ann.) 

Son  roB  Wages— Btidbucs— FBBBlTMFnoHs—Li- 

BBL  AMD  BLAHDBR. 

1.  bi  a  suit  for  extra  oompensatlm  of  a  clerk 
and  bookkeeper  agaiost  his  employer,  trhen  the 
proof  discloses  false  ea tries  in  the  defendant's 
books,  eridenolng  tbe  employer's  assent  thereto, 
If  noezplalnad  and  ansnpported  by  conflrmatory 
and  satlsfsotory  evldeuoe,  they  create  a  strong 
presumption  egalnst  the  demand. 

3.  iastruouons  gWeo  to  the  employer's  coun- 
sel to  investigate  such  questioaea  entries,  and 
make  protest  to  the  bookkeeper  against  uiem, 
cannot  serve  as  the  Touodatini  of  a  charge  of 
Blander  and  libel,  or  ground  aa  aoUoa  In  dam- 
ages against  the  employer. 
(SuUabiu  by  the  Court. ) 

Appeal  tfom  civil  district  conrt,  parish 
uf  Orleans;  Fbbdehick  D.  King,  Jud^e. 

Action  by  A.  B.  Levy  against  D.  C.  Mc- 
Can for  a  balance  alleged  to  be  due  on 
plalntltr'a  salary  and  lor  damaKea.  Judg- 
ment for  defendant.  Plaintiff  appeals. 
Affirmed. 

W.  S.  Beaedtct  uxid  Lionel  Adams,  tor 
appellant.  Farrar,  Jonas  &  Kruttacbaltt, 
for  appdlee. 

Watkihb,  J.  This  la  an  action  brouKht 
by  a  dlscbarf^ed  clerk  for  balance  of 
400,  as  the  amount  due  falm  on  his  salary 
for  the  full  term  of  bis  contract  of  employ- 
ment, and  for  damages.  Plaintiff's  claim 
Is  somewhat  amblj^nns  and  Involved, 
bat  the  substance  of  It  Is  that  on  the  IStb 
of  September,  1886,  be  was  employed  by 
thed^endant  as  bookkeeper,  at  a  salary 
of  9100  per  month,  but  for  the  torm  of  one 
year;  the  defendant  being enKaged  In  op- 
erating a  foondry  and  iron  works.  Soon 
after  his  said  employment  Charles  P.  Mc- 
Can. son  of  defendant,  became  a  partner 
of  hlR  father  in  business,  and  tbe  capital 
thereof  was  very  largely  Increased,  and 
tbe  baalnees.  also,  was  Increamd,  and  ex- 
tended to  the  purchase  ot  plantatlooa.  and 
the  furnlshlnsr  of  supplies  to  sugar  plant- 
ers, whereby  tbe  labors  of  petitioner  were 
greatly  Increased;  that  during  the  time 
Charles  McCan  was  a  member  ot  tbe  firm, 
and  prior  to  his  death,  he  was  tbe  active 
man  of  tbe  Arm,  and  was  chiefly  interest- 
ed with  and  responsible  for  Its  manage- 
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ment  and  admlnlatratlon ;  that  after  bis 
death,  on  the  IBth  of  September,  3886.  tbe 
delendant  reqaeatad  him  to  take  tbe  plasa 
ot  his  eon  In  tbe  conduct  of  the  business, 
but  simply  as  an  employe,— tbe  traneac- 
tlons  of  the  firm  In  liquidation  aggregat- 
ing many  hundred  thousands  ot  dollara 
annually;  and  that  defendant  promised 
to  pay  b)m  a  compensation  comnienearate 
with  the  valae  of  bis  services,  over  and 
above  his  aasared  salary,  whlcb  was,  at 
that  time,  $200  per  month,  to  which  be 
assented.  Under  this  arrangemeot,  plain- 
tiff claims  that  the  scope  of  his  services 
was  enlarged  and  extended,  so  as  to  em- 
brace, not  only  all  of  the  varloas  details 
of  tbe  foundry  eatabllahment,  but  to  ex* 
tend  to  all  tbe  rec^pts  and  disbursements 
thereof,  and  also  to  those  of  tbe  defend- 
ant's several  plantations,  situated  In  dif- 
ferent parts  of  tbe  state;  Including  the  su- 
pervision of  the  laborers  and  lessees  there- 
of, and  tbe  famishing  ot  them  with  plan* 
tation  supplies.  PlalntIR  specially  avnrs 
that  his  said  services  continued  from  th& 
19th  ot  September,  1880,  ontU  the  Ist  of 
January,  1890.  when  he  was  disrharged  by 
the  defendant  without;  sufficient  cause  or 
any  serious  ground  of  complaint.  He  far- 
ther avers  that  during  the  time  he  was  so 
engaged,  and  prior  to  the  date  of  hie  dls- 
chaiga.  tbe  defendant. "  while  frequently 
promising, failed  to  fix  a  proper  remanera- 
tlon  for  the  services  of  petitioner  outside 
(if  his  regular  line  of  duty  as  such  book- 
keeper, and  for  the  entire  and  active  man- 
agement and  control  of  tbe  property  and 
buelness  of  the  defendant;"  but  bf*  further 
avers  that  subsequently,  on  or  aboat  the 
9th  ot  August,  lts89,  the  defendant  gave 
him  9300  on  accoont  of  said  extra  services, 
and  antborlied  blm  to  credit  falmselt  with 
9200  additional  on  that  faceoont,  the  re- 
mainder to  be  settlerl  thereafter,  and  ror- 
responding  entries  were  made  on  tbe  de- 
tendsnt's  books.  He  further  avers  that  Id 
the  fall  of  1889  he  demanded  of  defendant 
a  settlement  In  the  premises,  and  same 
was  referred  to  defendant's  counsel,  wbo 
drew  up  H  document,  wherein  tbe  araoant 
of  his  Halar.v  was  Increased  from  92,400  per 
annum  to  fS.OOOper  annum,  but  same  was 
so  coupled  "with  conditions  that  your 
petitioner  did  not  feel  that- It  was  prop- 
er for  him  to  sign,  aad  be  declined  to 
sign,  same;"  but,  on  tbe  contrary,  be  ex- 
pressed a  willingness  "to  sign  same  wlth- 
oot  sach  obnoxious  conditions,  and  de- 
fendant declined  toabatesald  conditions. 
Notwithstanding  what  had  transpired, 
plaintiff  represents  that  be  continued  bis 
Hurvlcp^  until  Jannury  2, 1890,  wben  over 
his  written  and  verbal  protest,  and  ex- 
pressed desire  to  continue  to  perform  his 
aervicee.  he  was  discharged  from  farther 
employment  by  tbe  defendant.  On  the 
score  of  extra  servlceB,  the  plalntltt  claims 
the  BuA  stated  above;  and,  charging  de- 
fendant to  have  slandered  and  defametl 
blm  by  making  and  pubilBblng  as  true  a 
false  statement  to  the  effect  that  he  bad. 
as  bookkeeper,  made  false  entries  In  bis 
books  In  relation  to  tbe  alleged  agreement 
with  petitioner,  the  latter  claims  and  de- 
mands an  additional  910,000  aa  damages 
tor  slander  and  libel. 
The  defendant's  answer  la  foil  and  ex- 
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pUdt  io  datQll,  and  we  reprodoee  from  his 
counsers  bileltbe  following  careful  iiynop* 

alu  of  It,  as  the  best  mode  of  preeeatlng 
his  side  of  the  case,  vis. :  His  entrlra  In 
the  defendant's  hooka  show  "an  admis- 
sion that  plaiotlR  was  employed  by  de- 
fendant, and  by  his  firm  ot  D.  C.  McCan 
A  Son,  and  that  the  salary  agreed  to  be 
paid  to  him  prior  to  1882,  and  which  was 
paid  to  him  In  full,  waa  at  the  rate  ot  f  100 
per  month,  vrblch  was  dnly  and  regularly 
paid  to  blm  from  month  tomontb;that 
from  January  1,  1882,  to  September  80, 
1$8&,  plain tifrs  salary,  fixed  at  $125  per 
month,  was  also  dnly  and  regularly  paid 
to  him;  that  from  October  1, 1885.  to  De- 
cember 81,  1887,hltf  salary, fixedat  $160  per 
month,  was  also  dnly  and  regnlarly  paid 
to  him;  that  from  Janaary  1,  1888,  to 
January  1.  1890,  his  salary,  fixed  by 
agreement  at  $200  per  month,  was  also 
duly  and  regularly  paid  to  him;  and  he 
avers  ttiat  these  salaries  were  In  full  fur 
all  services  rendered,  and  that  no  other 
agreement  was  over  entered  Into  between 
plaintiff  and  defendant,  or  defendant's 
firm,  or  hie  deceased  son,  concerning  the 
salary  of  said  Levy,  or  any  further  com- 
pensation ever  agreed  to  be  paid  to  faim 
for  his  services  as  clerk  or  otherwise;  tliat 
on  or  about  the  10th  of  December,  1S89, 
Levy  informed  respondent  that.  In  bis 
opinion,  his  services  had  actually  been 
worth  to  respondent  far  more  than  bis 
agreed  salaries,  and  nutifled  respondent 
that,  unless  a  material  pecuniary  recog- 
nition of  tbia  claim  were  made,  he  would 
leave  renpondent's  service  on  thelstot  Jan- 
uary, 1890;  that  respondent  positively 
and  emphatically  declined  to  do  this,  stat- 
ing to  said  Levy  that  througlioot  the 
term  of  his  said  engagement  be  had  been 
at  all  times  at  perfect  liberty  to  resign  bis 
position  If  he  had  considered  the  salary 
agreed  upon  and  regularly  paid  as  Insuffi- 
cient compensation  for  his  services;  that 
Levy  thereupon  fully  and  unroservedly  ad- 
mitted the  legal  correctness  of  reupond- 
eo*t  position,  and  without  asserting 
that  he  had  any  legal  claim  upon  re- 
spondent for  past  services,  or  pretend- 
ing that  such  claim  existed,  notified  re- 
spondent that  be  would  withdraw  from 
his  service  on  the  lat  of  January,  1890; 
that  thereupon  respondent,  uot  wisiiing 
at  that  time  to  lose  the  services  of  said 
Levy,  requested  him  to  name  a  salary  for 
the  single  year  of  1890,  which  he  (Levy) 
would  consider,  not  only  a  full  compensa- 
tion for  all  services  to  be  rendered  daring 
theyear,  but  It  would  likewise  remove  from 
bis  mtnd  all  dissatisfaction  caused  by  his 
elief  that  his  agreed  salary  In  the  past 
bad  been  insufficient;  that  I^evy  there- 
upon anggeated  the  sum  of  $8,000.  which 
respondent  assented  to;  that  when  the 
agreement  was  prepared,  on  the  12th  of 
December,  1890,  Levy  refosed  to  sign  the 
same,  and,  refusing  longer  to  remain  in 
the  employment  of  respondent,  volun- 
tarily withdrew  therefrom  on  or  about 
the  Int  of  Janaary,  1890;  that  by  his 
course  of  action  respondent's  snsplclons 
were  excited,  and  he  employed  an  ac- 
countant to  examine  hla  commercial 
books,  which  had  been  kept  solely  by  said 
Levy*  and  were  excluBlTefy  under  bis  con* 
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trnl ;  that  an  Investigation  of  said  books 
thna  made  abowod  the  following  entries 
made  therein  In  the  handwriting  of  and 
by  said  Levy. " 

Thereto  is  appended  a  statement  of  the 
various  entrleu  upon  the  ledger  and  uash- 
book  that  were  kept  by  the  plaintiff,  ex- 
hlbitlng  tbe  proof  of  the  amounts  that 
were  due  him  on  account  of  his  salary 
during  various  years  of  his  service.  Then 
follow  quoted  extracts  from  tbe  same 
books,  tlie  alleged  false  entries  made 
therein  by  plaintiff  while  be  was  In  defend- 
ant's employ  as  bookkeeper,  and,  as  be 
(defendant)  avers,  wholly  without  his 
knowledge  or  consent,  and  In  reference  to 
plaintiff's  claim  for  the  extra  services, 
and  which  are  as  follows,  vis.:  "Cash- 
book,  at  page  244,  July  81.  1888,  la  the 
lollpwing  entry:  *A.  B.  Levy,  by  D.  C. 
McCan.  Balance  July  salary,  as  agreed 
by  tbe  yenr,  iTom  July  1.  18S8.  of  $4,800.' 
(5)  In  ledger,  June  30,  18S9,  and  in  tliecneh- 
book,  June  30,  1889,Ib  the  following  entry: 
'A.  B.  Levy,  by  D.  0.  McCan.  As  agreed 
between  A.  B.  Levy  and  P.  C.  McCan; 
credit  for  back  wages  from  October  1, 1886, 
to  June  30, 1S88,  to  compensate  A.  B.  Levy 
for  extra  services  connected  with  thf  sev- 
eral plantations  of  the  estate  of  C.  P.  Mc- 
Can and  D.  C.  McCan,  as  per  contra  entry 
of  this  date.  $4,95U.'  (6)  In  the  cnshbooh, 
June  30,  1889,  la  the  following  entry :  *  D.  C. 
McCan  to  A.  B.  Levy.  Salary  of  ^,800  per 
annum  la  hereby  renewed  from  June 30. 
1889,  for  one  year,  nnder  the  same  eondi- 
tlona  aa  those  of  July  31,1888,  &a  aereed. 
between  A.  B.  Levy  and  D.  C.  MeCan.and, 
in  addition  to  said  renewal,  O.  C.  McCan 
agreed  to  give  A.  B.  Levy  credit  for  back 
wages  from  October  1,  1886.  to  June  .SO. 
1888,  to  compensate  A.  B.  Levy  tor  extra 
Hervlces  connected  with  the  several  plan- 
tations of  the  estate  of  C.  P.  McCan,  and 
of  the  said  D.  C.  McCan,  $4,9.50.'  And  on 
a  check  Stub  No.  2,409,  ot  August  9,  1889,  is 
the  following  entry:  *A.  B.  Levy,  on  ac- 
count ot  accumulated  salary  to  his  credit 
to  July  80,  1889,  amounting  to  $7,650. 
$800.'  And  a  similar  entry  appears  In 
caehbuok  No.  881."   (Italics  ours.) 

The  defendant  refers  to  tbe  foregoing 
entries  as  those  he  complains  of  as  in- 
correct, and  not  authorized,  and  to  which 
he  requested  bis  counsel  to  direct  the 
plaintiff's  attention;  at  the  same  time 
denying  that  he  ever,  at  any  time,  de- 
famed or  slandered  him,  though  he  de- 
nounced said  entries  to  be  false.  Defend- 
ant specifically  denies  any  recognition  or 
acknowledgment  of  the  plaiutlK's  claim 
for  extra  services,  and  affirms  that  when 
he  signed  a  check  in  favor  ot  plaintiff  In 
August,  18S9.  he  was  Ignorant  of  the 
statement  be  snbaequently  aacertained 
was  contained  on  the  stub  ot  aald  check 
book. 

These  comprehensive  statements  from 
the  petition  and  answer  narrow  the  con- 
troversy to  a  very  small  compass,  and 
leave  us  practically  nothing  to  do  but 
settle  one  or  two  disputed  questions  ot 
fact.  It  is  well  to  premise  our  discussion 
by  the  statement  that  plaintiff's  petition 
concedes  that,  whatever  may  have  been 
the  course  of  the  negotiationa  with  the 
defendant,  tbe^  neva^  reached  and  perlect- 
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ed  an  agreement  with  relation  to  aacb  ez- 
tra  serTleefi,  and  no  priee  therefor  wub 
ever  agreed  npon  between  them.  His 
claim,  therefore,  mast  necessarily  be  npon 
the  score  of  a  qaantam  meruit,  and  not 
on  a  contract.  At  the  outtitart,  we  will 
taither  observe  that  while  the  plaintiff  In 
hia  petition  makes  special  reference  to  the 
dlMpated  entries  pointed  out  In  the  de- 
fendant's books,  ho  aeemfi  to  hare  done  so 
for  the  sole  purpose  of  aapportios  fals 
charge  of  Blander  against  the  defendant; 
for,  while  heavers  "tbat  each  and  every 
of  sold  entries  bo  made  as  aforesnld  on 
the  bookB  of  said  firm  *  *  *  were  so 
made  at  the  Instance  of  said  firm  and  said 
D,  C.  MeOan  by  your  petitioner,  then  their 
employe,  under  their  ordeni  and  direc- 
tions,* etc.,  yet  there  Is  neither  statement 
nor  claim  made  In  the  petition  to  the  effect 
that  said  entries  fnrnlHhed  evidence  of  de- 
fendant's acknowledgment  of  hia  liability 
for  the  extra  servlccM  claimed  ol  him ;  lor  It 
said  entries  were.  Indeed,  anthorized  by 
defendant,  the  claim  of  the  plaintiff  would 
be  clearly  and  fully  made  out;  but  If  they 
were  false  entries,  made  In  the  defendant's 
booka  by  plaintiff,  secretly  and  wlthoat  tlie 
defendant'a  knowledge,  they  du  not  con- 
stitute evidence  against  the  defendant  at 
all,  but,  on  the  cnntrary,  completely  con- 
foand  the  plaintiff,  as  his  case  could  not. 
lur  a  moment,  stand  In  the  presence  ol 
BHch  a  palpable  fraud  on  defendant. 

But  when  we  consider  the  fact  of  plain- 
tiff's failure  to  claim  tbefnll  benefit  of  said 
alleged  true  and  correct  entries  in  the  de- 
fendant's books,  In  verification  of  his 
claim,  and  further  consider  the  fact  that 
he  explicitly  places  reliance  npon  the  writ- 
ten docnment  that  was  prepared  by  the 
defendant's  connael  alone,  as  containing 
an  admission  of  the  valoe  of  bis  services, 
the  conclusion  becomes  Irresistible  that  he 
deems  those  entries  unreliable  aa  testi- 
mony, and  puts  the  ban  of  distrust  upon 
them.  The  testimony  uf  the  plaintiff,  a  a 
a  witness,  is  equally  equivocal  and  self- 
contradictory  as  tala  petition  Is.  for  be 
fixes  an  altogether  dltfereDt  date  In  his 
evidence  for  the  beginning  and  termina- 
tion of  his  contract  from  that  fixed  in  the 
ledger  entries;  and,  instead  of  relying 
upon  those  entries  as  furnishing  positive 
proof  of  the  defendant's  consent  tu  pay 
a  specified  price  of  f 200  per  month  addi- 
tional for  said  extra  services,  bis  testi- 
mony plucee  an  altoxetber  different  In- 
terpretation npon  the  transaction,  and 
shows,  at  raoBt.  that  a  state  of  negotia- 
tion existed  at  date  of  the  conference  that 
occurred  at  the  law  ofllce  of  the  defend- 
ant's counsel,  which  the  testimony  of 
other  wltneases  establishes  never  matured 
or  ripened  Into  an  actual  agreement  at 
all.  We  quote.  In  this  connection,  the 
following  from  the  plaintiff's  testimony, 
viz.:  "After  he  bad  given  met  wo  hundred 
dollars,  and  up  to  the  Slut  of  December, 
1889,  /  ti-eqaently  spoke  to  blm  ubout  Sx- 
ing  up  a  (leSaite  amount,  and  be  naked  me 
how  much  I  thought  loughtto  have.  1 
told  him  Ore  thouaand  doHara  a  year  waa 
fair  enough.  Be  says,  *I  will  tell  you 
wbatl  mil  do;  I  will  give  you  forty-eight 
hundred  doUan^—two  hundred  dollnra 
tiff  plABtnttoBa  and  two  hundred  dollars 
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fbr  the  regular  bualness;*  and  I  Bald  to 
him  that  I  had  lost  time,  from  the 
time  that  I  started  In;  and  he  saya, 
*I  will  fix  that  lor  you;'  and  on  Jalyl, 
1888,  he  agreed  to  give  me  forty-eight  hun- 
dred dollars  ayear;  and  in  June,  18S9,  he 
told  me  I  rould  credit  myself  with  back 
wages  from  October,  1886.  to  JnneSO,  1S89. 
Then  I  continued  drawing  that  two 
hundred  dollars,  and  crediting  myself,  tn 
keep  It  straight,  Just  as  the  books  show 
there."  (F/c/e Italicised  paragraphs,  par- 
ticularly.) 

Per  contra,  we  have  the  statement  of 
the  defendant's  lawyer,  who  prepared  tha 
projet  of  agreement  plaintiff's  petltlou 
makes  referenue  to,  who,  upon  finding^ 
that  his  testimony  was  required,  with- 
drew from  the  case;  and  from  It  we  make 
the  following  pertinent  extract  selected 
from  his  evidence  touching  tbe  Interview 
at  his  office,  vlt.:  "Mr.  lievy  then  re- 
peated. In  a  very  emphatic  manner,  the 
Benae  of  the  Injustice,  or  his  sense  of  the 
Iniustlce,  as  he  considered  It.  of  Mr.  McCan 
having  employed  blm  In  a  very  reBponsl- 
ble  and  dlfflcnlt  position  lor  many  yea rs, 
vrlthuut  proper  compeusatlon.  He  stated 
that  Mr.  McCan  time  and  again  promised 
to  make  him  aome  effectual  recognition  of 
those  WTY\<ie\i  hy  au  increase  of  salary  or 
otherwlae,  and  that  he  had  never  done  it, 
and  had  nerer  kept  his  word."  (Italics 
ours)  Again:  "Bostated  that  he  had  a 
number  of  conversations  with  Mr.  McCan. 
and  that  Mr.  McCao  bad  promised  to  give 
him  one  fourth  of  Promised  I^and.  and 
that  he  bad  dtscuased  giving  him  an  In- 
terest In  the  foundry ;  but  he  said  that  he 
knew,  as  fl  matter  of  course,  that  verbal 
arrangements  of  that  kind  were  not  legal, 
and  were  inoperative,  and  that* I  come 
here  lor  the  purpose  of  making  arrange- 
ments that  I  knew  would  be  legal  and 
binding;*  and  then  I  said  to  him,  'Mr. 
Levy,  before  I  discuss  this  thing,  let  me 
understand  one  thing.— have  you  made, 
or  have  yon  pretended  to  have  made, 
any  arrangement  wblch  Is  final  and  closed 
with  Mr.  McCan  In  this  connection?'  and 
he  Bald.  *  I  have  not.*  1  aald^  *  Very  well* 
then,  we  are  discussing  this  qneetlon  ab- 
Bolntoiy  as  an  open  question,  and  nothing 
has  been  done  between  you  and  Mr. 
Can;  nothing  has  been  said  which  you  re- 
gard  as  final,  binding,  or  operative,*  and 
he  answered,  *  That's  tbe  position  wbleb  I 
otxupy  In  this  matter  to-day.'  I  said,  *In 
order  that  I  might  understand  your  posi- 
tion towards  Mr.  McCan,  what  is  your 
salary?'  Mr.  McCan  and  Mr.  Levy  jut- 
swered  simultaneously,  Mr.  McCan  say- 
ing, '9200.*  and  Mr.  Levy  saying,  '7  am 
drawing  two  hundred  dollars.'  I  said, 
'Very  well.  then.  I  understand  yonr  posi* 
tloD  to  be  that  Mr.  McCan  has  bwn  pay- 
ing yon  a  salary  of  two  bnndred  dolfani, 
and  that  yoa  eoasider  your  sala,ry  ta  to- 
suSSclent  for  the  services  which  you  have 
rendered  to  blm;'  and  he  says,  'Yes; 
that's  It.  I  have  taken  the  responsibility, 
—a  very  heavy  responalbility.  I  have 
worked  Incessantly  and  have  worked 
faltlifally  for  Mr.  McOan.  and  he  has  not 
paid  me  sufficiently.'  "  (Italics  ours.) 

This  testimony  eBtablishes  the  plnlntllTB 
clear  and  distinct  admlBBlon  that  tl^ere 
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bad  not  been,  prior  to  that  date,  any 
agreement  between  him  and  the  defendant; 
and  the  following  sbowa  Jast  as  concln- 
Bivety  that  the  proposed  written  agree- 
ment, In  which  It  was  stipnlated  that  de- 
fendant ehoold  pay  to  the  plaintiff  $8.<K)0, 
related  to  one  year's  serrfces  only,  and 
tboae  Bervlces  were  to  be  thereafter  ren- 
dered, and  during  the  progresa  of  the 
liquidation  of  the  bualnesB  of  D.  C.  Mc- 
Can  &  Son,  tIi.:  "Then  It  seenipd  aa 
thoagh  there  eonld  be  no  agreement  be- 
tween them.  Jllr.  Levy  said,  'Very  well, 
I  shall  learv  on  the  let  of  .lnnuRry;  that's 
at!  there  is  about  it.'  McCan  seemed  very 
mocb  loth  to  have  him  qnlt.  T  then  said 
to  Air.  Levy, '  Tt  aeema  to  me  that  you 
mlgbt  state  some  amoant  In  dollars  and 
cents — some  round  sum— that  would  be 
satisfactory;  some  ronnd sum  that  would 
not  only  be  ample  compensation  to  yon 
for  your  services  for  one  year,— [and  there 
wasneverany  quesxionut  any  engagement 
being  made  except  for  one  year,] — whteb 
would  not  only  be  ample  compensation 
for  yonr  services,  but  wonld  enable  Mr. 
McC&B  to  retain  you  darin/f  the  liquidar 
tioo;  nud  would  also  be  eufflclent  to  re> 
move  from  your  mind  any  sense  ol  the  In- 
justice, aa  you  claim  It,  that  has  bnen 
done  to  you,  by  not  bariag  heretofore  giv- 
en yon  a  auScient  salary  for  your  serv- 
ices.* Fe  asked  me  to  state  an  aiboont.. 
which  I  declined  to  do.  and  after  some 
hesitation  he  stated,  as  It  were,  tentative- 
ly,'  WJ/7j^u^ve  me  e^AC  tboosand  doh 
Jars?'  and  before  1  could  speak  Mr.  Mc* 
Can  Jumped  up,  and  said.  *Yes;'  evidently 
glad  to  have  the  tension  of  his  lulnd  re- 
lieved. They  went  out,  after  a  few  nnlm- 
portaot  words,  and  I  heard  nothing  more 
of  It  at  that  time.- 

It  Jnst  as  clearly  appears  from  the  fore- 
going that  plaintiff  proposed  to  discon- 
tinue hie  services  after  the  Int  of  January, 
1890,  nnlesB  the  defendant  consented  to 
pay  him  additional  cumpenaatlon  during 
the  year  1890.  From  alt  that  baa  been  dis- 
closed by  the  preceding  qnotatlona  from 
tbe  pleadings  and  evidence,  and  from  oth- 
er evidence  not  quoted,  but  equally  con- 
vincing and  clear,  we  are  satisfied  the  case 
Is  with  the  defendant  on  both  brnncbeR 
of  plalntitf'a  action.  The  entries  made  In 
defendant's  books  were  never  known  to 
or  snnetloned  by  the  defendant,  and  are 
wholly  witbout  efficacy  to  make  proof  of 
a  contract.  The  projet  of  agreement  dis- 
closes a  Blmpleandincompletecompromlse 
as  to  plaintiff's  contemplated  extra  serv- 
ices to  be  thereafter  rendered  In  1890. 
There  Is  no  evidence  to  support  a  qaatt- 
turn  meruit  for  years  prior  to  1890.  The 
defendant  is  an  old  and  Infirm  person,  pos- 
ROflsed  of  large  means,  and  who  was  evi- 
dently aollcttons  of  retaining  the  plaintiff 
In  bis  employment  during  the  liquidation 
of  the  bnslnesB  of  the  Arm,  during  the  year 
1890.  consequent  upon  tbe  death  of  bis 
son  and  partner,  and  upon  whose  services 
the  defendant  placed  a  high  eaClmatlon. 
Tt  Is  also  evident  that  the  plalotlfl  both 
saw  and  appreciated  tbe  advantage  to 
himself  of  this  sltnatlon.  and  had  made 
up  his  mind  to  take  all  the  t>eneflt  possi- 
ble of  It;  and,  finding  blfl  achemes  clrcnm- 
vented,  be  brongbt  tblB  salt.  In  tbe  hope 


of  Teconplng  the  profit  of  bis  unBuccesatnl 
negotiations.  It  Is  our  deliberate  opinion 
that  the  plaintiff  has  no  well-founded 
claim  for  extra  services,  and  none  what- 
ever for  damages  on  the  score  of  defama- 
tion of  character  and  slander.  In  the 
court  below  there  was  Judgment  for  de- 
fendant, and  It  la  affirmed. 

  (44  La.  Ann.  S9C) 

Clbmbns  t.  Mbybr  et  s/.   (No.  10,874.) 

(Supreme  Court  of  Louistana.  March  7, 1893. 
44  La.  Ann.) 

Advbbsb  Pobbbssion— Colob  of  Title— Evtdbncb 
— Estoppel  to  Dbnt  Axcestor's  Titlb. 

1.  Plaintiff  and  defeodants,  bavlnfc  traced 
their  title  to  a  commoo  aathor,  cannot  questiOD 
tbevalldlty  of  the  title. 

a.  Tbe  American  State  ^pers,  published  by 
order  of  congress,  and  the  ooples  which  they 
contain  of  legislative  and  esecntlra  doooments, 
are  admissible  in  evidence. 

8.  To  maintain  tbe  prescription  of  80  years, 
the  intention  of  possessing  as  owner  and  the  oor- 
poreal  poesession  of  the  thing  mast  be  proven. 

4.  To  malntafn  the  prescription  of  10  years, 
there  must  be  a  title  rec-elved  from  one  the  pos- 
sessor honestly  believed  the  real  owner. 
(Syllatnis  by  the  Court,  i 

Appeal  from  district  court,  parish  of 
Madison;  Field  F.  Mo.ntoombry,  Judge. 

Action  by  J.  W.  Clemens,  curator, 
against  V.  A.  and  S.  Meyer  and  othera  to 
recover  an  Interest  in  certain  land.  From 
a  Judgment  for  plaintiff,  defendants  ap- 
I>eal.  Affirmed. 

Charles  J.  Bo&tner,  for  appellants. 
Stone  &  Murphy,  for  appellee. 

Breaux,  J.  Plaintiffs  brought  this 
petitory  action  to  recover  from  the  de- 
fendants tbe  balf  of  tbe  E.  1|i  of  section  No. 
3,  In  township  No.  15  N.,  of  raugn  12 
E.  They  are  the  children  of  Horace 
Groves,  who,  with  his  brother  Elijah,  In- 
herited from  Moses  Qroves  und  wife. 
One  of  tbe  plaintiffs  was  bom  on  26th 
January,  1853.  and  died  on  the  29th  July, 
1884;  the  other  was  born  on  the  6th  day 
of  March,  1854.  In  April.  1880.  Rachel 
Rondle  and  others  sold  a  tract  of  land  to 
Moses  Groves  containing  160  acrea.  In 
the  deed  the  land  la  described  as  part  of 
the  land  entered  by  Chillab  Smith.  On  the 
14th  day  of  August,  1830,  Sydney  M.  Smith 
sold  to  the  same  pai*chaeer.  Groves,  an- 
other tract,alBocoBtalnfngl60acFeB.  This 
completes  tbe  title  of  Mosee  Groves  to  820 
acres.  Hie  defendants  are  the  ownera  of 
Araby  plantation,  in  the  parish  of  Madison. 
Sinc^f  many  years  the  lands  In  controversy 
have  been  cultivated  as  part  of  that 
plantation.  S.  W.  Flak,  defendants'  au- 
thor, purchased  from  Elijah  Groves,  In 
1860,  an  undivided  one-half  Interest  In  the 
east  half  of  •eetlon8.  Tbedeed  contains  a 
declaration  that  the  balf  aection  contains 
820  acres.  The  most  anclenttltletoAraby 
plantation  dates  from  the  year  1850,  S8 
years  prior  to  the  institution  of  thla  suit. 
In  the  deed  of  that  date  H.  Nntt  was  the 
vendor  and  Mrs.  Urqubart  tbe  vendee. 
Nu  deBcrlptfon  In  that  deed  Includes  tbe 
land  claimed.  Tbe  sections  and  other 
subdivisions  make  no  mention  of  any 
portion  of  section  8.  It  is.  next  in  order, 
proven  that  In  June.  1K70,  8.  W.  Flak  sold 
one-taalf  ol  the  plantation  to  D.  Urqubart. 
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The  land  in  controversy  wae  not  de- 
scribed In  that  deed.  On  the  18th  day  of 
November,  1870,  UrqubarC  sold  to  Mrs.  E. 
W.  Fieb  the  undivided  half  of  the  E.  %  of 
section  S.  On  the  19tb  day  of  April.  1872, 
Mrs,  E.  W.  Flak  sold  to  Urqohart  the  one- 
half  of  the  E.  %  of  aeetfou  8,  cootalnlnar 
320.78  acres.  In  1882  ail  the  lands  were  sold 
to  the  defendants,  and  completely  de- 
scribed as  belonging  to  the  defeudants. 
Then,  for  the  first  time,  the  E.  }i  ol  section 
3  Is  described  In  its  entirety  as  the  proper- 
ty of  the  defendants.  But  Drqubart,  their 
author,  owned  only  the  one-half  of  the 
E.  %  of  section  S,  which  be  bad  bought 
from  Fisk.  and  therefore  could  not  trans- 
fer the  entire  one-half  of  that  section.  S. 
W.  FiHk  did  not  purchase  t  larger  area 
from  Groves  than  the  one-half  of  the  E. 
Defendants'  answer  is  a  general  denial,  and 
the  prescription  of  30  years  aud  of  10  years 
la  pleaded. 

With  r^ereiice  to  the  former  prescrip- 
tion, It  will  not  be  denied  that,  to  main- 
tain It,  the  intention  of  posBeesIng  It  as 
owner  must  be  proven,  and  the  corporeal 
possession  of  the  thing.  It  is  not  siiown 
that  the  possession  of  this  land  by  the 
successive  owners  of  Araby  plantation 
has  been  contlnuons.  It  is  wtabltsbed 
by  the  testimony  that,  at  times,  the  own- 
era  o(  this  plantation  cultivated  the  land 
in  controversy,  but  It  is  not  proven  that 
they  exercised  the  right  of  nwnersblp  over 
It.  or  ever  In  any  manner  claimed  to  be 
the  owners,  or  did  anything  showing  the 
intention  to  possess  as  owners.  Ttie 
immediate  predecesBor  of  tbe  defendants, 
Urquhart,  testifies  that  he  possessed  tbe 
E.  %  of  section  8;  occupied  and  cultivated 
It  by  right  of  ownership,  as  per  act  of 
sale.  This  purchase  to  which  he  refers, 
witness  testiQes,  was  in  1870.  He  does 
not  state  that  this  possession  as  owner 
preceded  1870.  He  is  the  only  witneus 
who  has  testified  with  reference  to  acta  of 
uwnershlp,  such  as  contemplated  by  article 
»436,  Rev.  Civil  Code,  to  enable  a  party  to 
maintain  the  prescription  of  30  years. 
Another  witness,  Zelgler,  testifies  that  he 
has  known  the  property  about  years. 
When  he  knew  it  first,  about  30  years 
ago,  it  was  cultivated  by  tbe  owner  of 
Araby  plantation.  We  are  not  informed 
by  him  that  tbe  coltivatlon  was  that  nf 
an  owner,  even  of  tbe  crop,  ur  of  one 
known  or  looked  upon  .is  trie  owner,  nor 
that  the  owners  of  that  plantation  have 
since  cultivated  this  land  or  claimed  to 
own  it.  Another  witness,  Stanbraugb, 
testifies  that  tbe  land  now  claimed  was  in 
In  tbe  plantation  Inclusurea  after  the 
pnrchase  of  J.  W.  Flsk.  The  deed  of  pur- 
chase  dates  from  1862.  It  Is  not  shown 
how  long  It  was  after  tbe  sale.  This  wit- 
ness ofterwards  states  that  the  land  was 
cultivated  by  Nutt,  who  was  the  vendor 
to  Fisk.  He  only  knows  of  tbe  cultiva- 
tion. These  are  tbe  facts  submitted  to 
prove  the  intention  of  possessing  as  own- 
er, and  the  consequent  ownership  of  the 
realty.  The  defendants  also  plead  the 
prescription  ol  10  years. 

After  a  study  of  the  record,  we  have  not 
found  any  title  In  defendants  or  their 
authors  prior  to  1882.  Title,  good  faith, 
and  poBsesalon  must  concur  to  maintain 


this  plea.  Tbe  qonatlon  of  good  faith 
and  poHSMslon  does  not  arise,  as  there  la 
no  title  upon  which  to  base  that  pre- 
scription. We  will  not  return  to  proposi- 
tions already  considered,  to  show  why  we 
reach  the  conclnslun  that  defendanta  have 
no  title  prior  in  date  to  1882.  It  snffleeB 
at  tbls  time  to  state  that  In  selling  and 
transferring  the  one-half  of  E.  %  it  did  not 
Include  the  entire  one-halt  section. 

The  plea  of  prescription  oi  30  years  must 
be  overruled,  the  evidence  not  having  es- 
tablished the  condition  required  from  a 
date  sufficiently  remote.  The  prescription 
was  suspended  during  the  minority  ot 
plalntilfs.  The  prescription  ot  10  years  or 
of  30  years  does  not  run  against  tninors. 
Rev.  Civil  Code,  arts.  8522,  3554.  One  of 
these  minors  had  19  years  of  minority,  the 
other  20  years  ot  minority,  after  ibelr  fa- 
tner's  death.  They  married ;  tbe  dates  of 
their  marriage  are  not  proven.  The  proof 
would  not  change  tbe  result,  as  prescrip- 
tion Is  suspended  until  majority,  and  the 
marriage  of  the  minor  does  not  affect  the 
plea,  y/de  Barrow  v.  Wilson,  89 La.  Ann. 
405,  2  South.  Rep.  809.  Tbe  time  neces- 
sary to  bar  thelrclaim  Is  therefore  49  years 
as  to  one,  and  50  as  to  tbe  other. 

It  Is  also  objected  that  plaintiffs  have 
failed  to  prove  title.from  the  government. 
Tbe  American  State  Papers  (volume  20) 
were  offered  to  show  title  tnChillab  8mltb, 
tbe  transferee  of  tbeUnited  States  govern- 
ment The  evidence  offered  shoold  have 
been  admitted  to  prove  the  right  of  plain- 
tiffs' author  as  grantee.  U  is  iCKal  evi- 
dence. Watkins  v.  Holman,  16  Pet.  55; 
Dutlllet  V  Blancbard,  14La.  Ann.  97.  It  is 
properly  before  ns  by  bill  of  exceptlona,  and 
will  be  considered.  In  oar  Judgment,  this 
plays  no  important  part.  The  (lefendanta 
trace  their  title  to  E.  W.  Groves,  tlie  co- 
heir of  plaintiffs*  father,  under  which  they 
claim  the  whole  tract.  Their  author  was 
Moses  Groves,  also  plaintiff's  author.  We 
have  already  stated  tbat  In  I8(t0  defend- 
ants' author,  J.  W.  Flsfc,  bought  from  E. 
W.  Groves;  they,  therefore,  each  trace 
title  to  the  same  author.  It  Is  held  as  set- 
tled. If  the  parties  trace  their  title  to  the 
same  source,  neither  will  be  permitted  to 
attack  the  title  of  their  common  author, 
Girault  v.  Zunts,  15  La.  Ann.  684.  Defend- 
ants, having  no  ric^ht  except  such  as  Is  de- 
rived from  E.  W.  Orovea,  are  a  privy 
thereto,  and  boond  by  Us  recitals  equally 
with  tbe  author.   1  Greenl.  Ev.  §  23. 

The  defendants  also  contend  tbat  the 
locus  in  quo  Is  not  proven;  that  if  It  t>e 
adniltteii  that  a  confirmation  was  made 
to  Chillab  Smltb  of  the  whole  ot  section  8, 
tbat  860  acres  of  the  section  was  sold  to 
plaintiffs*  ancestor,  aud  tbat  plalntlffa* 
right  Is  not  barred,  there  is  atlll  nothiug 
to  showthat  they  haveacquired  any  right 
to  the  east  of  half  of  the  section.  Tbe 
deed  ot  sale  by  Sidney  M.  Smltb  to  Moses 
Groves  describes  part  of  the  land  as  con- 
taining 160  acres,  and  refers  particularly 
to  certificate  1,499.  granted  to  Chillab 
Smith  by  the  eommlasloner.  Tbe  bound- 
aries are  also  s^ven.  They  corrapond 
with  the  description  and  boundaries  givffli 
on  the  plat  In  evidence.  Tbe  plat  locatea 
section  8,  and  the  boundaries  set  forth  la 
the  deed  locate  tbe  land  in  controvervy  as 
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being  In  that  sectloa.  We  therefore  con- 
clude that  one-ball  of  the  eaut  ball  1b  the 
property  of  plalDtlffB.  rls.,  160  aem;  that 
the  prescrlptioD  of  80  years  M  not  a  bar, 
for  the  reason  that  the  IntentlOD  to  claim 
aH  owners  ie  not  made  evident  by  the  facts 
proveo ;  that  the  prescription  of  lo  years 
1b  aoaTalllDK,  aa  defendants'  title  does  not 
date  10  years  prior  to  the  institution  of 
the  suit;  that  the  plaintiffs  and  the  de- 
fmdanta  own  Jointly  the  £.  %  of  wetlon  8. 
once  owned  by  a  cnmmon  anttaor;  that 
the  looas  la  qao  is  proven.  Jndgment 
affirmed,  at  plalntltts'  costs. 

(«       Ana.  127)  ' 

Obacohard  t.  Forbtth.   (No.  10,964.) 

{Supreme  Court  of  LouUiana-  March  7,  1892. 
44  La.  Ann.) 

BsimBa  AjTD  Sal>— HxTBimoir  of  Fboohds  bt 
Bbbritt — Stipuutios. 

1.  A  t>artT  harioff  entered  into  an  Afn«ement 
antborislng  the  sbeniC  to  retain  an  amoant, — 
part  of  the  proceeds  of  the  sale  of  a  plantation, 
realised  under  executory  prooess,— not  having 
alleged  that  the  agreement  had  bean  vlolatea, 
hanug  introdeced  a  copy  of  it  in  erldenoe  with< 
ont  any  atlpolation  or  rMtrictlra,  having  proven 
certain  facta  by  the  agreement  and  its  intro- 
daotlon  in  evidenoe,  which,  had  they  not  been 
jCDVen,  might  have  resulted  in  a  loss,  cannot  be 
Telieved  from  its  efiects. 

a.  The  sheriff  Is  directed  to  ret^n  part  of 
the  amount  agreed  upon  to  awidt  the  reult  of  a 
decision  in  anotber  court 

8.  Although  one  of  the  partlea  to  the  atipnla- 
tion  may  not  be  a  party  to  the  suit,  conducted  in 
part  at  least  for  hu  benefit  and  la  compliance 
with  the  agreement,  he  Is  bonnd  fha  proceed- 
ings and  the  result  of  tiie  atiit. 
(SyUabua  by  the  Court.) 

Appeal  from  district  court,  parish  uf  St. 
James;  Hbmiit  L.  Duffvl,  Jndxe. 

Bnlt  by  J.  6.  G.  Oranfpiard  against 
Locins  Forsyth,  Jr..  to  foreclose  a  certain 
nioriirage  Hen.  Pugb  &  Co.  file  tb^r  op> 
position.  From  the  Judgment  opponents 
appeal.  Modified. 

Sttue  &  Pucbe,  tor  appellants.  T.  J. 
Semuies  &  Legeadn  and  P.  S,  Sdrla^ 
too,  lor  appellee. 

Brbaux,  J.  Plaintiff,  on  the  14th  of 
January,  1891,  bought  four  notes  of  the 
Cltlsens'  Bank,  of  $4,037.%  each.  He  at 
the  same  time  bought  one  note  of  $5,376 
from  the  Burbrldge  heirs,  and  three  notes 
of  $3,000  each,  all  secured  by  mortgage  on 
Pike's  Peak  plantation  In  the  parish  of  8t. 
James.  The  last  three  are  secored,  In  sd- 
dltlon,  by  special  mortgage  on  tbe  Bur- 
brldge plantation, in  the  parish  of  Plaque- 
mine.  PlalntlfT.  on  the  27th  of  January, 
1801,  obtained  from  tbe  district  court  of 
tbe  parish  of  St.  James  a  wrltoIseUure 
and  sale  on  the  said  mortgage  notes 
against  Pike's  Peak  plantation.  Aft^r- 
wards  plaintiff  obtained  in  the  United 
States  circuit  court  a  writ  of  eeiinre  and 
sale  against  the  said  Burbrldge  planta- 
tion under  tbe  said  four  notes  of  $3,000 
each.  On  tbe  6th  day  of  March,  1801,  as 
directed  by  the  plaintiff,  the  sheriff  dlecon- 
tlnned  all  pr<>eeedlugs  under  tbe  writ  of 
s^urs  and  sale  issued  In  St.  James  parish 
on  the  said  fonr  notes  of  $3,000  saen,  and 
eontlnued  with  tbe  selxore  on  tbe  other 
BOttt.  A  satlsfaetion  ol  Jndgment  was 
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entered  by  plalntltTs  counsel,  and  pay- 
ments of  the  five  notes  attached  to  plain* 
titrs  petition  (tbe  first  notes  before  men- 
tioned) was  acknowledged,  and  the  clerk 
was  aatborlied  to  cancel  the  mortgage. 
Pike's  Peak  plantation  was  sold  under  the 
said  writ  on  tbe  7th  day  of  March.  lf)91, 
for  $89,200,  and  with  tbe  machinery  In  tbe 
BUKarbouse,  wblcb  was  appraised  and 
sold  separately.  It  brought  $41,325.  On 
the  6th  day  of  March,  IHOI,  tbe  pUlntlfl- 
and  Pugh  &  Co.,  holders  of  an  Inferior 
mortgage,  entered  Into  an  agreement  se^ 
ting  tortb  that  executory  process  bad  been 
obtained,  and  Pike's  Peak  plantation 
seized  on  nine  promissory  notes,  due  by  the 
defendant,  being  tbe  notes  before  referred 
to;  that  fonr  of  these  notes  were  secured 
by  mortgage  and  rrador's  privilege  aa  per 
act  passed  Januaiy,  1889;  that  anotber 
was  also  secured  by  mortgage  on  the  26tb 
of  January,  1889;  and  that  four,  (of  tbe 
said  nine  notes,)  dated  November  18,  3886, 
were  secured  by  mortgage  and  vendor'e 
privily  on  tbe  Bnrbrldge  plantation,  as 
per  a^t  of  sale  of  that  date;  that  tbey 
were  also  secured  by  mortgage  on  Pike's 
Peak  plantation,  under  tbe  before-men- 
tioned act  of  January  26, 1889;  that  since 
the  said  proceedings  were  instituted  ex- 
ecutory process  was  issued  on  said  four 
notes  of  $8,000  each  before  thedreult court 
of  the  United  States,  whereby  the  said 
notes  have  been  withdrawn  from  the 
operation  of  said  writ  of  selsore  and  sale 
In  the  district  court  of  St.  James;  that 
Pugh  &  Co.  are  mortgage  eredltora  of  tbe 
defendant  In  the  sum  of  $12,271.79  and  In- 
terest and  attorney's  fees,  for  which  Judg- 
ment has  been  obtained  as  per  said  mort- 
gage on  Pike's  Peak  plantation,  dated 
May  1, 1890;  that  tbeiy  sued  oat,  or  were 
about  to  sue  ont,  a  third  opposition  In 
said  district  court,  claiming  to  be  paid,  by 
preference  over  tbe  plaintiff  as  holder  of 
the  said  $8,000  notes,  bearing  on  said  plan- 
tations, out  of  the  proceeds  of  said  Pike's 
Peak  plantation,  and  claiming,  as  to  their 
tour  notes,  ttaat  plaintiff  is  bound  to  dis- 
cuss the  said  Burbrldge  plantation,  and 
that  an  Injunction  might  become  necessary 
to  protect  their  Interest  as  mortgage creo. 
Itors.  After  these  preliminaries  had  been 
written.  It  was  agreed  that  the  sheriff 
should  return  the  writ,  quoad  said  notes, 
and  retain  In  his  hands,  out  of  the  pro- 
ceeds uf  tbe  sale  of  Pike's  Peak  plantation, 
(after  paying  plaintiff's  said  tour  notes  ot 
$4,081.25  and  said  note  tor  $6,876.  also  In- 
terest, attorney's  fee,  and  costs,)  a  sum 
sufficient  to  pay  and  satisfy  the  Judgment 
of  Pugh  &  Co.,  and  hold  the  amount  sub- 
ject to  the  decree  of  the  court  In  said  oppo- 
sition. It  was  also  agreed  that,  after  tbe 
sale  ot  tbe  Bnrbridge  plantation  under  the 
writ  in  the  circuit  court  ot  tbe  ITDlted 
States,  tbe  plaintiff  "shall  credit  said  writ 
with  the  proceeds  of  said  sale,  and  that  any 
balance  due  to  said  Graugnard,  after  ex- 
hausting the  proceeds  of  said  Burbrldge 
plantation,  shall  t>e  paid  out  of  tbe  pro- 
ceeds of  the  said  Pike's  Peak  plantation 
by  preference  over  Pugb  A  Co.;  tbe  Intent 
and  purpose  of  tbls  agreement  being  to 
prevent  litigation,  and  the  arrest  ot  the 
sale  of  Pike's  Peak  plantation  by  Injnne- 
Uoop  wblcb  would  Inflict  Injur/  on  all  paiw 
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tlea  In  Intenat ;  and  It  behiff  tbe  In* 
terest  hereof  that,  while  Graugnanl  an- 
thorlMB  and  Instructs  tbe  sberifl  to  dis- 
runtlnne  Che  writ  In  so  far  as  tbe  said  tonr 
notes,  each  for  S3.000,  are  concemed,  be  In 
no  manner  abandons  Mr  mortgage  rights 
In  Fike's  Peak  plantation  or  tbe  proceeds 
to  satfefy  any  balance  which  may  be  due 
him  on  said  tour  notes  ol  $8,000,  after  the 
sale  of  the  Burbrldge  plantation."  The 
sherltr.lu  aceordanne  with  agreement,  paid 
to  plalntfO  the  five  notes  and  Interest,  bnt 
refueed  to  pay  the  fee  of  plaintiff's  attor- 
ney, of  91,270,  and  retained  the  remainder 
of  the  proceeds.  Tbe  Burbrldge  planta- 
tion was  sold  in  April,  1881,  by  tbe  United 
States  marshal,  and  brought  $7,700;  the 
taxes,  com  missions,  and  coats  of  planting 
the  crop  were  $2,186;  balance,  $5,514. 

A.  F.  8Iangerup,  a  creditor  of  tbe  defend- 
ant. Intervened  In  the  United  States  cir- 
cuit court  In  tbe  oaaeof  Graugnard  v.  For- 
syth, and  claimed  tbe  procepds  of  tbe  sale 
of  the  Btirbridge  plantation  in  an  amount 
Bttffieleut  to  satisfy  his  claim.  Foar  thun- 
sand  dollars  were  retained,  subject  to  the 
further  orders  of  tbe  coart.  leaving  $1,614, 
wblcb  were  paid  to  plaintiff,  and  properly 
credited.  Pugb&Co. filed  their  opposition 
in  the  district  court  on  the  6th  day  ol 
Maruh,  1S9I,  and  claimed  tbe  proceeds  to 
which  they  laid  claim  la  the  said  agree- 
ment. Plaintiff  denied  their  right  to  r^ 
cover,  and  farther  alleged  In  bis  answer 
that,  should  the  court  recognise  their 
right,  he  was  entitled  to  be  paid  tbe  sum 
of  $11,9)0  outof  the  proceeds  In  tbesberlff's 
hands,  leaving  $4,000  to  be  paid  after  the 
determination  of  tbe  case  before  tbe  United 
States  court.  At  the  Instanceof  plaintiff's 
counsel,  a  rule  was  issued asainsttbeeher- 
Ift  to  show  canse  why  the  fee  stipulated 
In  tbe  act  of  mortgage  should  not  be  paid 
to  them.  That  officer.  In  bis  answer,  de- 
nied their  right.  The  interveoers  made 
themselves  i>artle8,  and.  annwerlng,  al- 
leged that  plaintiff  lu  rule  had  no  right  to 
stand  In  Judgment.  Other  creditors,  here- 
after named,  also  Intervened.  Tbedistrlct 
eoart  rendered  Judgment  ordering  tbe 
sheriff  to  pay  plaintiff's  claim  secured  by 
mortgage,  and  Including  attorney's  fee, 
by  preference  over  alt  opponents,  from  tbe 
$12.S54.du  retained  by  him  subject  to  a 
credit  of  $1,514,  collected  .by  tbe  plaintiff 
from  the  proceeds  of  the  sale  of  the  Bur- 
bridge  plantation,  and  decreed  that  tbe 
snm  of  $2,1^  be  paid  to  H.  Kehoe,  M. 
Scfawai-ti  &  Co.,  and  Taylor  Bros.,  re- 
spectlvel.r,  being  due  on  amount  secured 
by  priTllege  recognized  by  tbe  Judgment, 
leaving  an  amount  of  more  than  $400  due 
plaintiff.  Tbe  claim  of  A.  Q.  Payne,  also 
an  Intervener,  was  rejected.  From  thin 
Judgment  Pugh  ft  Co.  are  tbe  only  appel- 
lants. 

Plaintiff  chose  tu  enter  into  an  agree- 
ment, tbe  purpose  of  which  he  declares 
was  to  avoid  litigation.  He  was  to  en- 
deavor to  secure  an  amonnt  under  tbe 
mortgage  on  Pike's  Peak  plantation 
which  also  attached  to  another  planta- 
tion. The  consideration  for  the  agree- 
ment on  hia  part  Is  not  made  conchislTe^ 
apparent  by  its  terms,  fur  under  the  law 
be  had  the  right  to  proceed  with  the  fore- 
closure ol  bis  mortgage  on  Pike's  Peak 
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plantation.  Tbe  want  of  conidderatlon  of 
this  agreement  Is  not  alleged,  nor  Its  vio- 
lation. By  reference  to  tbe  record  it  ap- 
pears that  the  stipulation  In  question  was 
of  some  nae  to  plaintiff.  The  plaintiff  en- 
tered satisfaction  of  Judgment  and  pay- 
ment of  five  notes  attached,  (the  first  notes 
described  In  theagreement,)and  aothorlsed 
tbe  clerk  of  court  to  cancel  the  mortgage, 
as  before  mentioned.  The  stipulation  to 
pay  this  fee  as  contained  In  tbe  agreement 
dispenses  with  tbe  necessity  of  passing 
npoa  the  effect  of  this  order  to  cancel.  In 
so  far  as  relate  to  the  fee.  This  payment 
having  been  agreed  upon,  it  was  properly 
ordered  in  tbe  Judgment  appealed  from. 
Without  the  f^reement  plaintiff  In  arini- 
ment  seeks  to  bare  Ignored,  serious  quea- 
tioos  as  to  the  right  to  recover  might 
have  arisen.  Tbe  act  of  agreement  was 
offered  In  evidence  by  tbe  plaintiff  with- 
out restriction  as  to  Its  effect.  A  party 
Introducing  himself  evidence  he  might  ex- 
clude must  abide  its  effect.  Lafon's  Ex'x 
v.Oravior.l  Mart.  (N.S.)  243;  MacUn  v.In- 
snrance  Co.,  3S  La.  Ann.  801.  It  was  not 
ottered  to  prove  Its  nullity,  lor  It  was  not 
alleged.  This  agreement  bad  the  force  of  a 
contract,  and  cannot  be  set  aside  upon 
grounds  less  than  would  warrant  the  re- 
sctsslon  of  a  contract.  Plaintiff  refers  to 
several  decisions  in  support  of  tbe  propo- 
sitions that,  "if  a  party  refuse  to  comply 
with  his  part  of  the  contract,  the  other 
may  decline  bis,  and  that  in  commutative 
contracts  tbe  failure  or  refusal  of  one 
party  to  comply  liberates  tbe  other.**  It 
Is  not  decided  in  any  of  tbe  cases  quoted 
that  tbe  contract  Is  void  to  tbe  extent 
that  without  Issue  as  to  Its  violation  a 
contract  admitted  without  any  limita- 
tion can  be  disregarded.  In  referring  to 
one  of  the  cases,  the  syllabus  from  the 
digest  Is  correctly  quoted  as  above. 
From  tbe  decision  to  which  the  syllabus 
refers  we  qnote:  "In  synallagmatic  con- 
tracts the  refusal  of  either  party  to  per- 
form his  agreement  entitles  tbe  other  to 
his  liberation."  Cbose  v.  Tnrner,  10  La. 
21.  On  proper  Issue  In  this  last  case  tbe 
contract  was  annulled.  Although  there 
has  not  been  willingness  and  promptness 
un  tbe  part  of  said  Interveners  In  comply- 
ing with  Its  terms,  and  the  sheriff  has 
been  erroneously  encouraged  In  retaining 
this  fee,  we  will  not  regard  the  contract 
as  null,  and  treat  It  as  void,  without  any 
issue  to  that  effect.  We  quote  the  follow- 
ing from  Thompson  on  Trials,  (page  196,) 
not  as  eonclaslve  authority,  or  as  having 
a  direct  bearing  on  the  subject,  but  as 
a  reference  somewhat  In  point:  "When 
several  cases  are  pending  In  court,  de- 
pending upon  tbe  same  facts  in  questions 
oflaw,  Itlfl  competent  to  stipulate  that 
only  one  shall  be  tried,  and  that  the  oth- 
ers shall  abide  the  result  of  that  one." 
"Such  a  stipulation  Is  not  merely  an  ludfr 
pendent  executory  agreement,  bnt  it  oper- 
ates presently  to  affect  the  atatus  of  the 
case  itself,  and  invests  the  plaintiff  with 
rights  in  respect  to  Its  conduct  which  he 
otherwise  would  not  have  had,  and  of 
which  neither  tbe  opposite  party  nor  the 
court  can  lawfully  divest  him.  ** 

Tbe  Issue  is  reduced  to  the  amount  ol 
$4,000t   deposited   wl  tb   tbe  marshal. 
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awaiting  the  declalon  of  the  United  States 
circuit  coort.  We  cannot  relieve  plaintiff, 
an  to  tblB  amoant,  from  the  effect  of  his 
asrreement.  At  the  same  time  Justice 
quires  that  lnt<*rveners  staoald  be  eqoall7 
bound.  In  fullowlns  the  terms  of  the 
ajEreement.  tbey  are  met  by  the  d^ense  in 
tbe  Ucited  States  court  that  a  roortgaKe 
creditor  cannot  divide  bis  mortgage  so  as 
to  affect  the  rights  uf  third  persons.  The 
qnntion  must  be  decided  by  the  court  be- 
fore which  It  Is  pending.  The  interveners 
cannot  ignore  norqnestlon  the  legality  of 
proceedings  to  which  they  have  consented, 
carried  ou  contradictorily  with  the  plain- 
tiff, and  raise  Issues  which  have  been  set- 
tled with  blm  In  a  tribunal  of  tbdr  selec- 
tion. In  making  the  agreement  It  neces- 
sarily gave  some  control  of  the  proceed- 
ings to  the  mortgage  creditor.  The 
Interveners  cannot  abstain  from  all  con- 
cern in  that  litigation,  and  be  heard  to 
question  the  binding  effect  of  the  proceed- 
ings In  the  said  circuit  court.  When  the 
decision  will  have  been  rendered.  U  ad- 
verse to  plaintiff,  be  will  have  a  right  to 
tbe  Immetllate  payment  of  the  94<000.  It 
It  be  rendered  In  his  favor,  he  will  be  en- 
titled to  all  balance  due  blm,  principal. 
Interest  on  all  principal  due,  cost,  and  bal- 
ance which  may  be  due  on  fee,  secured  by 
mortgage.  Tbe  Inteavenera  will  have 
right  to  tbe  remainder. 

Plaintiff,  In  his  answer  to  the  appeal, 
asks  that  the  Judgment  appealed  from  be 
amended  and  corrected.  In  so  tar  as  It 
recognises  tbe  privileges  claimed  by 
Schwarts  &  Co.,  Taylor  Bros.,  Kehoe 
Bros.,  and  that  these  privileges  be  re- 
jected. All  the  parties  are  appellees,  ex- 
cept Pngb  A  Co.  Plalutlffis  an  appellee, 
and  cannot,  as  snch,  have  the  judgment 
of  his  coappellees  amended.  If  he  desirfed 
to  have  the  Judgment  amended  as  be- 
tween him  and  bis  coappellees,  he  should 
have  appealed.  Bowman  v.  Kaufman, 
30  La.  Ann.  1021 :  Vance  v.  Vance.  82  La. 
Ann.  186;  Bolsse  v.  Dickson,  81  La.  Ann. 
743.  It  Is  ordered,  adjudged,  and  decreed 
that  the  Judgment  appealed  from  be 
amended,  by  ordering  the  sheriff  ot  the 

fiarlsh  of  8t.  James  to  retain  94,000  ot  the 
□nds  realised  b.r  tbe  sale  of  Pike's  Peak 
plantation  to  be  paid  to  plaintiff  if  he  be 
cast  In  the  suit  pending  before  the  United 
States  circnltcourt  for  tbe  eastern  district 
of  Louisiana  In  the  case  of  J.  B.  C.  Qraug- 
nard  v.  L.  Forsyth,  Jr.,  Ang.L.81angerap, 
intervener,  (No.  11,  9h6,)  or,  If  rendered  in 
bis  favor  before  said  court,  so  much  of 
said  amount  to  be  applied  to  tbe  pay- 
ment of  the  balance  due  said  plaintiff, 
Grangnard,  as  may  be  necessary,  and  the 
remainder  to  be  applied  to  the  payment 
ot  Pngh  ft  Co.,  Interveners,  on  tbe  Judg- 
ment. After  amendment  as  above.  Judg- 
ment Is  affirmed,  at  appellee's  costs. 

(44  L*.  Ann.  SK)   

Telle  et  al.  v.  St.  Tahhant  School 
Board  et  ah   (No.  11.007.) 

(Supram  Oourt  of  Louisiana.  Hank  7, 1883. 
4i  La.  Ann.) 

Bau  or  School  LAmw— Right  >o  Ainroi<— Tsx- 
nsR— Buonov. 
1.  The  residents  snd  tbe  aUsgsd  tsE-Myers 
Ja  s  township  in  whom  Is  vested  the  title  ol  tlia 
v.l0so.nOb29— fil 


sixteenth  section,  for  the  malntenanoe  of  ths 
sohools,  have  tbe  right  to  invoke  tbe  InterprMa- 
tion  of  tbe  court  to  simnl  a  ssle  of  this  soouoo. 

5.  Tender  as  a  prerequisite  to  the  suit  can- 
not l>e  required. 

8.  The  (trico  was  not  reoelved  1^  tbe  plain- 
tiffs. 

4.  No  title  passed  to  tbe  adjodlestee  of  the 
property. 

\  The  amooDt  should  be  returned  by  tbe  au- 
thority by  which  it  was  received.  In  the  mesa 
time  plaiQtifls  oan  prononte  their  salt  to  have 
tbe  sale  annnlled. 

6.  The  geD«orsI  Rovemment  donated  tbe  slx- 
teentb  sections  to  the  township,  and  authorised 
their  sale,  with  tbe  oonseot  of  ue  Inhabitant!  re- 
siding wlttda  their  respective  limits. 

7.  Hie  legislative  department  of  the  state, 
In  oompllance  with  the  conditions  of  the  grant, 
adopted  laws  reoairing  elections  to  be  held  to 
Bsoerteln  tbe  will  of  a  majority  of  tbe  voters  re- 
siding within  the  township,  and  providing  cer- 
tain prerequisites  to  the  ssle. 

8.  An  election  not  having  been  held  in  the 
towQBhip,  the  return  of  tbe  eleotioo  not  being 
sustained  at  all,  the  adjudication  made  was  nnir 

9.  The  sixteenth  aeotion  Offered  fbr  sale  should 
bring  its  appraised  valuSi  whtoh  oanaot  be  less 
than  tLiK  per  acre. 

(ayUaInu  hv  As  Court) 

Appeal  from  district  court,  parish  of  St. 
Tammany;  Jaubs  M.  Tboupson,  Judge. 

Suit  by  Edwin  Telle  and  others  against 
St.  Tammany  school  board  anci  others  to 
annul  a  sale  of  land  adjudicated  to  defend- 
ant Joseph  D.  Taylor  by  tbe  parish  tresi- 
nrer  of  St.  Tammany  parish.  Judgment 
was  rendered  annulling  the  sale,  from 
which  Taylor  appeals.  Affirmed. 

J.  Q.  A.  Fellowa,  tor  appellant.  Cbarlea 
T.  MudtBoat  tor  appelleea. 

Bbeaux,  J.  Plaintiffs  sue  to  annul  the 
sale  of  tbe  sixteenth  section  of  township  7, 
range  15  E., adjudicated  to  defendantTay- 
lor  by  the  parish  treasurer  ot  St.  Tamma- 
ny parish  on  the  17th  day  of  December, 
1887,  tor  the  sum  ot  $^  cash.  Tbey 
charge  fraud,  and  allege  non-compliance 
with  legal  requisites.  Tbe  school  board 
Joins  the  plaintiffs.  The  defendant  filed 
an  exception  ol  no  cause  of  action,  and 
that  petitioners  had  uu  right  to  stand  in 
Judgment.  He  also  pleads  a  want  ol  ten- 
der. These  exceptions  were  overraled. 
The  defendant  Taylor.  In  his  answer,  sets 
up  the  validity  ot  the  sale.  Judgmeot  was 
rendered  against  hira,  from  which  he 
prosecutes  this  appeal.  No  evidence  was 
Introduced  on  the  trial  of  the  exceptions. 
Tbe  district  Judge,  having  heard  the  testi- 
mony of  tbe  witnesses  on  the  merits,  part 
of  which  related  to  tbe  Issues  which  bad 
been  raised  by  the  overruled  exceptions, 
decided  that  the  alleged  taxpayers  resided 
la  said  township. 

Tbe  coucluslon  of  the  district  Judge  on 
the  Issue  ot  fact  will  not  be  disturbed  on 
appeal  where  no  error  is  shown,  and  It 
appears  correct.  State  v.  Bradley,  87  La. 
Ann.  628.  The  names  of  at  least  two  of 
tbe  petitioners  are  on  the  list  ot  voters, 
and.  It  Is  proven,  voted  in  favor  of  the  said 
sale.  If  they  were  residents  of  the  town- 
ship, and  voted  for  the  sale,  they  are  con- 
clnslvely  residents,  as  alleged  In  the  peti- 
tion to  have  the  sale  annulled.  The  Ille- 
gal dlsuosttlon  ol  public  property  can  be 
avoided  andannuilea  at  tbe  Instance  olln- 
diTldoal  taxpayers.  "Theconrta  ma/ be 
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safely  trusted  to  prevent  the  abane  of  their 

Erocess  In  aach  oases. "  Crampton  v.  Zabria- 
le.  101  n.  S.  607.  We  will  uot  maintain 
the  plea  of  want  of  tender.  The  adjudl- 
catee  has  placed  the  amount  oT  his  bid, 
lees  cnflts,  tii  the  treasary  of  the  state. 
The  title  to  the  land  has  not  passed  from 
the  township  to  the  said  defendant. 
Those  applying  lor  a  decree  annulling  the 
sale  have  authority  to  stand  in  Judgment. 
They  have  not  the  least  control  over  the 
prl«e  received.  The  state  is  trustee  of  the 
lands,  or  of  the  proceeds  of  their  sale. 
When  the  lands  are  sold  In  compliance 
with  law  the  amoant  Is  placed  to  thecred- 
It  of  the  township,  and  the  Interest  Is  ap- 
plied to  the  maintenance  of  Its  schools.  It 
the  title  Is  notancbasto  divest  the  owner, 
the  trustee  holds  the  proceeds  of  the  sale 
llleKally.  It  should  be  returned  to  the 
purchaser.  The  state,  as  an  act  ol  justice, 
should  return  the  amount,  and  doubtless* 
U  application  to  tbel^alatlve  department 
be  made,  antborlty  tor  the  return  will  be 
granted.  In  the  mean  time,  we  cannot 
give  sanction,  even  temporarily,  to  a  sale 
that  1m  null,  by  deciding  that  the  defend- 
ant shall  hold  until  the  plaintiffs  tender 
an  amount  which  they  have  not  received, 
and  for  which  they  are  not  responsible. 

O.N  THB  MERITS. 

The  sixteenth  section  should  be  sold  In 

the  manner  directed  by  law;  and,  In  the 
apportionment  of  the  Interest  paid  by  the 
state  In  the  proceeds,  each  township  Is  en- 
titled to  the  Interest  on  the  sums  arising 
from  the  sale  ol  Its  acbool  lands.  Act  of 
congress  of  the  United  States,  approved 
February  16, 1848,  authorties  the  sale  of 
lands  previoQBly  reserved  aud  appropriat- 
ed for  the  use  of  schools  within  the  state, 
and  authorizes  the  Investment  of  the 
money  arising  from  the  sale  thereof  In 
some  productive  fund,  and  the  proceeds  to 
be  applied  under  the  direction  of  the  legis- 
lature to  the  support  of  the  schools  with- 
in the  aereral  townships  for  which  they 
were  received,  and  tor  no  other  pnrpose. 
These  lands  are  to  be  sold,  under  the  said 
act,  with  the  consent  of  the  inhabitants  of 
the  township.  This  was  made  one  of  the 
conditions  of  the  grant.  The  right  of  the 
general  government  to  dispose  of  the 
lands,  as  has  been  done,  and  of  requiring 
compliance  with  the  conditions  of  the  do- 
nation has  never  been  denied.  In  several 
decisions  of  the  United  States  supreme 
court  the  right  to  require  compliance  has 
been  recognized.  In  conformity  with  the 
requirements  by  the  government  the  state 
legislature,  also,  has  adopted  laws  to 

f overn  In  the  disposition  ol  these  lands, 
t  is  made  the  duty  of  the  parish  treasui^ 
era  to  take  the  sense  of  the  inhabitants  of 
the  townnhip,  whether  or  not  any  lands 
donated  by  congress  for  the  use  of  schools 
shall  be  sold,  and  the  proceeds  Invested  as 
authorized.  Pulls  shall  be  opened  at  the 
most  public  places  In  the  township  after 
advertisement  uf  30  days.  The  evidence 
satlitfles  us,  as  it  did  the  district  Judge, 
that  no  polls  were  opened,  and  nu  election 
was  held.  Witnesses  whose  names  appear 
on  the  list  of  the  names  of  voters  as  hav- 
ing cast  their  votes  at  the  election  tor  the 
sale  declare  that,  they  did  not  rote. 
T'wdve  names  are  on  the-  list  as  having 


voted.  The  witness  at  whose  residence 
the  election  is  returned  as  having  been 
held  declares  that  he  saw  no  box  and  no 
ballots.  Only  two  persons  came.  They 
did  not  vote,  for  no  election  was  held,  be 
says.  The  retnrn  of  the  Justice  of  the 
peace,  that  12  persons  voted.  Is  not  sus- 
tained by  the  testimony  of  record.  That 
the  required  notice  of  the  election  was 
given  Is  not  satisfactorily  shown.  The 
law  was  not  complied  with.  It  was  never 
contemplated  that  those  lands  could  be 
disposed  of  without  obtaining  the  consent 
of  a  majority  of  the  votera,  after  a  com- 
pliance with  the  legal  prerequisites.  With- 
out an  election  the  order  to  sell  was  Toid, 
and  the  adjudication  did  not  confer  any 
right.  If  the  property  of  a  minor  were 
sold  without  holding  a  family  meeting,  lu 
a  case  in  which  it  Is  provided  one  should 
be  held,  the  sale  would  be  null.  In  selling 
school  lands,  a  sale  not  antboriied  by  an 
election  la  a  nnlllty.  Tbe  right  to  sell  de- 
pends upon  compliance  with  the  statute. 

The  land  was  sold  for  less  than  91-26  per 
acre.  Section  84  of  act  821  of  1865  pro- 
vides that  In  no  case  shall  tbe  land  be  ad- 
judicated for  less  than  $1.25  an  acre.  This 
act  did  not  require  any  appraisement  <rf 
school  land  before  the  sale.  Section  84  ol 
said  act  makes  provision  for  an  appraise- 
ment. In  eonstrntag  these  two  acta  the 
court  held  "that  the  meaning  of  section  34 
Is  that  theland  should  bring  its  appraised 
value,  but  that  in  no  case  It  shonid  be  ap- 
praised or  sold  for  less  than  $1.25  an  acre. " 
School  Directors  v.  Coleman,  14  La.  Ann. 
186.  To  the  same  effect  Is  section  2944  of 
theRevised  Statutes.  Intbecase  towblcb 
we  have  just  referred  the  sale  was  an- 
nulled solely  on  the  gronnd  stated. 

In  the  case  under  consideration  the 
advertisement  was  not  made  as  required, 
the  election  was  not  held,  and  the  prop- 
erty was  ndjudlcated  tor  much  less  than 
the  amount  fixed  by  law. 

Judgment  affirmed,  at  appellant's  costs. 

(«  La.  Aim.  my 
Cbafotoh  v.  Hrr  Cbbditobs.  (No. 
10,990.) 

(Supreme  Court  oif  LouMono.  Ifordh  7,  IBOL 

tilAAUL) 

HoRTOAss  nr  Teaud  or  Cuihtobs— OAiraauji- 

TtON— RlOHTor  SUTDIO  VO  8DB— iKBOLvm  BOO- 
CB8SI01T8. 

1.  The  syndic  can  maintain  a  revocatory  ae* 
tlOD  to  h»ve  a  mortgage  caaoeled,  it  given  in 
traad  ot  oreditors. 

3.  He  may  nuintain  the  action  against  a  cred- 
itor, aa  he  can  against  a  noxt-crealior,  of  the 
insolvent. 

8.  The  origlo  or  the  date  of  the  claims  of 
certain  creditors  will  not  be  a  cause  of  dismissal 
o{  the  action,  sboald  it  appear  tbat  some  ot  the 
oreditors  have  a  right  nnaer  the  acUo  paiulUma. 

4.  The  laws  applying  to  the  settlement  of 
insolvent  sncoessions  in.  port  materia  may  be  con- 
strued with  those  applying  to  proceedings  affect- 
ing the  luBolveDts. 

&.  Although  a  Indgmeiit  Is  not  oouolaslva  on 
the  creditors,  aimilar,  in  that  respeot,  to  Jodg^ 
meut  against  administrators,  representing  cred- 
itors, the  syndic  can  maintain  the  revocatory  ao- 
tioQ  to  have  the  mortgage  of  a  creditor  annuled, 
IC  It  was  glvea  In  fraud  of  the  creditors. 
(Syllabua  by  the  Court.) 

Appeal  from  district  court,  parish  ot 
Iberville;  Edwakd  B.. Talbot,  Judge. 
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OHAFOTON  «.  HEB  CBEDITOBS. 


In  the  matter  of  the  loflolrency  of  Anna 
Oapoton.  Suit  by  the  nyndlc  of  ber  cred- 
itors RKalDst  ber  and  her  mortKagee,  to 
annni  a  certain  mortgaKe.  From  a  Judg- 
roci.t  suatafnlnfc  defendant's  exceptions, 
the  Hyndic  appeals.  Beverned. 

Alex.  Hebert,  for  appellants.  Ernest  T. 
Floruttce,  for  appellee. 

Bbbaux,  J.  The  syndic  otplaintllf'Bcred- 
Itors  brouebt  suit  to  revoke  and  annnl  a 
mortgatse  she  executed  la  tavor  of  one  of 
her  ci-edltors,  on  the  gi'ound  that  It  was 
given  a  shurt  time  prior  to  the  sairender 
of  her  property  to  ber  credltora;  that  she 
was  Insolvent  at  the  time,  to  the  knowl- 
edge of  the  mortgagee;  that  it  was  grant- 
ed to  the  creditor  with  the  Intention  of 
giving  him  au  Illegal  and  fraudulent  pref- 
erence, to  the  detriment  and  loss  of  her 
other  creditors.  The  defendants  (the  In- 
solvent and  the  mortgagee)  tendered  sep- 
arate exceptions  to  plaintiff's  action,  in 
which  they  aver,  substantially,  that  it  is 
not  competent  for  the  syndic  to  maintain 
such  a  suit,  because,  being  the  representa- 
tive of  all  the  creditors,  be  could  not  cham- 
pion the  cause  of  some  against  others,  or 
one  claftH against  anotberclass;  that  cred- 
itors must  litigate  their  claims  io^er  aese 
and  en  coDC»r$o,  and  not  by  separate  salts 
instituted  by  a  syndic.  The  district  Judge 
matntaUied  these  ezceptluna,  and  from  the 
Jndgment  tbe  syndic  has  appealed. 

This  action  is  revocatory.  Counsel  rep- 
resenting one  of  the  defendants  seeks  tu 
establi:}h  a  dlHercnce  between  a  class  of 
actions  brought  under  the  term  actio 
paaliHoa^  for  the  purpose  of  bringing 
back  into  the  debtor's  estate  property 
tbat  has  passed  out  of  It,  and  another 
class  brought  to  have  a  right  annulled, 
resting  on  tbe  property  that  is  still  in  the 
debtor's  estate;  that  is,  suits  In  one  case 
against  noo-credttors,  and  iu  the  other 
against  a  co-creditor.  It  is  conceded  that 
In  proceedings  against  those  who  are  nut 
creditors,  to  bring  into  tbe  estate  proper- 
ty that  has  passed  out  of  it.  tbe  syndic,  as 
tbe  representative  of  all  the  creditors.  Is 
authorized  to  stand  in  Judgment.  But  it 
is  contended  that  la  cases  falling  under 
the  tatter  category,  where  the  lltlgatios 
IB  between  creditors  and  creditor,  the  syn- 
dic cannot  "take  sldat:"  that  be  must 
leave  to  bis  constitaonta  tbe  bnrden  of 
settling  their  rights  among  tbemselvea. 

It  is  urged  that  If  this  distinction  be 
kept  In  mind,  apparent  Inconsistencies  In 
the  decisions  will  disappear,  becanse  suits 
by  syndics  have  been  maintained  where 
the  property  which  was  the  subject  there- 
of had  passed  out  of  the  possession  of  the 
insolvent,  and  had  to  bebrought  back,  and 
that  suit  bad  not  been  maintained  when- 
ever the  issue  has  been  tbe  right  of  prior- 
ity of  payment  out  of  the  property  snr- 
rendered  to  the  syndic.  The  law  does  not 
seem  to  contemplate  the  difference  urged 
In  giving  to  the  representative  of  all  the 
creditors,  where  there  Is  a  cession,  an 
action  to  annul  any  contract.  In  fraud  of 
■  tbeir  rights,  and  in  authorizing  him  to  sue 
and  be  sued  In  everything,  respecting  the 
rights  and  actions  which  may  belong  to 
the  insolvent  debtor,  and  which  concerns 
tbe  maM  oteredltora.  Bev. Civil  Code,  art. 


1070;  Bev.  St.  8 1811.  Jadlclal  Interpreta- 
tion recognises  the  right,  in  matter  ot 

claims  such  as  tbe  one  under  considera- 
tion, of  creditors  in  a  coDcarsas  opposing 
the  claim  of  an  alleged  prefr*rred  creditor. 
This  right  has  not  been  held  us  exclusive, 
and  as  precluding  tbe  direct  action  bft- 
tween  a  syndic  and  a  creditor  who  claims 
an  adverse  right.  In  Olraud  v.  Masler,  Itt 
La.  Ann.  147,  it  was  held  that  tbe  creditor 
can  institute  an  action  to  cancel  a  con- 
tract made  In  fraud  ot  creditors  after  the 
cession  of  property.  The  authority  of  the 
syndic  to  bring  a  similar  action  was  not 
questioned.  In  Tenuy  v.  Provosty,  14  La* 
Ann.  221,  and  other  cases,  it  was  decided 
that  the  syndic  was  Incapable  of  standing 
In  Judgment  in  a  suit  to  have  a  privilege 
recognlEed;  that  he  represents  the  mass, 
and  not  Individual  creditors.  This  must 
beheld  correct  wheu  creoltoru  tiring  suit 
to  establish  their  claims  as  against  their 
co-creditors, forthesyndle  cannot  stand  In 
Jndgment  for  tbe  purpose.  Tbe  creditors 
have  an  Interestlna  fnnd  to  be  distributed 
by  tbe  court,  and  must  contest  In  the  dis- 
tribution contradictorily  with  each  other. 
The  syndic  Is  without  authority  to  oppose 
a  creditor  In  this  respect,  or  to  recognise 
his  claim  In  any  manner,  so  as  to  bind  the 
other  creditors.  But  when  a  creditor  baa 
'  a  right  on  property,  and  holds  It  against 
tbe  coucursas,  and  it  becomes  necessary 
to  invoke  the  actio  pauUaaa  to  have  the 
property  brought  to  the  estate  free  from 
Incumbrance,  the  syndic  has  tbe  authority 
to  stand  In  judgment. . 

I'he  question  arose  in  the  case  ot  Byrne 
ft  Co.  V.  Their  Creditors,  83  La.  Ann.  201. 
In  which  It  was  urged  tbat  the  syndic  Is 
without  authority  to  question  tbe  valldi- 
ty  of  any  claim  on  the  part  of  creditors. 
The  court  held  that  bis  duty  requires  that 
be  should  resist  all  claims  which  he  sus- 
pectH  as  Illegal  or  fraudulent,  and  main- 
tained his  answer,  setting  up  tbe  nullity 
ot  tbe  Judgment  of  one  ot  the  creditors. 
"  The  right  to  plead  In  behalf  of  tbe  estate 
and  ot  the  creditors,  being  once  recognized 
In  the  syndic,  cannot  be  affected  or  modi- 
fied by  the  nature,  origin,  or  the  date  of 
the  claims  of  any  creditor  of  the  estate." 
We  have  referred  to  the  la w  authorizing 
the  syndic  to  stand  In  Judgment  In  all 
matters  of  Interest  to  the  creditors.  The 
ground  urged  for  restricting  tha  right  to 
non-creditors  in  a  revocatory  action  ia 
that  the  Jndgment  may  be  rendered  annul- 
ling a  mortgage  given  before  the  claims  of 
some  creditors  were  created,  and  to  this 
judgment  such  creditors  would  not  be  en- 
titled. It  sometimes  happens  In  a  con* 
cursus  that  creditors  have  rights  In  which 
their  co-creditors  do  not  share.  A  fund 
may  bedlstribnted  among  particular  cred- 
itors who  have  privileges.  "The  revoca- 
tory action  may  be  Instituted  by  a  syndic 
or  administrator  without  regard  to  the 
date  or  origin  of  the  claims  of  tbe  credit- 
ors." Sulilce  V.  Gradenlgo,  15  La.  Ann. 
592.  In  distributing  the  funds,  the  syndic 
represents  all  the  creditors.  In  suing  to 
establiab  a  right,  he  may  be  placed  In  a 
position  in  opposition  to  tbe  lll^al  or 
fraudulent  demands  ot  one  or  more  of  the 
creditors. 

Ttaenuztobjeetlon.-T"  ABOitoI  tbe  latter 
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eharaeter  vonid  not.  If  deelded  ngalost 
the  syndic,  conatltnte  res  sdJudicAtu  as 
aenlnst  the  credltora."  This  1b  correct. 
The  decree  betweeo  the  urertltor  and  syn- 
dic would  bind  them,  bat  would  upt  bind 
tbecreditora  In  all  respects.  Id  tbla  we 
do  not  find  canue  to  dlemlss  the  action. 
A  decree  agalnrit  an  administrator,  repre- 
senting creditors,  does  not  unqaalifledly 
bind  the  latter.  That  would  nut  be  con- 
sidered Kood  ground  to  dlamiss  an  action 
against  an  administrator.  The  laws  ap- 
plying to  the  settlement  of  insolTent  suc- 
cesBiouB  in  pari  materiamay  be  taken  and 
construed  together  with  those  applying 
to  proceedings  In  insolvency,  as  one  sys- 
teiD,  and  as  explanatory  uf  each  other. 
Although  a  Judgment  may  not  beconcla- 
slre  on  the  creditors  Blmllar  In  that  re- 
spect tu  Judgment  against  admlolstrators 
representing  credltora,  the  syndic  can 
maintain  the  revocatory  action  to  have 
the  mortgage  of  a  creditor  annulled  i(  It  is 
given  In  frand  of  credltora.  State  v.  El- 
lis. 41  La.  Ann.  41.  6  South.  Rep.  55.  It  is 
therefore  ordered,  adjudged,  and  decreed 
tbut  the  Jadgment  appealed  from  be  avoid- 
ed and  reversed, thattbe  case  be  remanded 
to  tbe  lower  conrt.  aud  that  it  be  rein- 
stated on  its  doclcet  for  farther  proceed- 
ings according  to  law;  appellee  to  pay 
costs  of  appeal. 


(M  lA.  Ann.  601) 

Sbtibk  et  at.  t.  Douglass.   (No.  10,982.) 

(Supreme  Court  of  Louisiana.  Maioh  7*  1893. 
aiAAnn.) 

Wills— Dbyiseeb—Childicbn  bt  Sicoim  Hut- 

BIAOE— USUFRDOT— SOBSTTTDTION. 

1.  Tbe  testator  bequeathecl  a  life  estate  to 
his  wife,  and  directed  that  in  case  she,  at  tbe  time 
of  her  death,  left  a  child  or  cMldren,  his  estate 
was  to  descend  in  fee  simple  to  sncb  child  or 
children.  The  testator  havloff  died,  the  wife 
contracted  a  second  marriage,  <«  which  the  plain- 
tiffs are  the  issae.  The  chud  not  conceived  at 
the  death  of  the  testator  is  as  incapable  of  re- 
ceiving a  cooditioDal  legacy  as  be  is  incapable 
of  reaeiving  a  legacy  pure  and  simple. 

9.  Under  tbe  French  system,  article  906  ap- 
plies to  conditional  as  well  as  to  legacies  pore 
and  simple,  and  the  legatee  mast  exist  at  the 
testator's  death. 

8.  Undertheoorrespondingarticleof  tbe  Lou- 
isiana Revised  Civil  Code,  (article  1478,)  a  legacy 
was  limited  to  the  number  of  children  bom  at 
the  testator's  death,  although  left  to  all  tbe  ohil- 
dren  of  a  person  named. 

4.  The  suspensive  condition  of  the  legacy  in- 
ured only  to  tbe  benefit  of  the  <diildren  in  sste  at 
tbe  death  of  tlie  testator.  Fisk  v.  Fl^  8  La. 
Ann.  «M. 

5.  As  the  right  of  the  oaufmot  expires  at  the 
death  of  the  osafractuary,  the  h^  does  not  re- 
ceive by  descent,  .If  tbe  mother  was  a  usufruct- 
nary. 

6.  If  she  became  the  owner,  the  legacy  was 
Dull,  as  a  prohibited  sabstitution. 

7.  And  if  it  was  not  a  problblted  substitu- 
tion, having  sold  the  land,  her  heirs  cannot  re- 
cover it  from  tbe  defendants,  wbo  bold  under  tbe 
purchase  from  their  mother. 

{SyllabuB  by  the  Court) 

Appeal  from  district  court,  parish  of 
Tensas;  S.  Chablrb  Todno,  Judge. 

Suit  by  A.  J.  Sevier  and  others  against 
Mary  B.  Dooglaas  to  recover  land.  From 
a  Judgment  lor  d^endant,  plaiutlDB  ap- 
peal. Affirmed. 

H'jufe  £.  loang  aad  Don  Caibty,  for 


appellanta.  Lemuel  P.  Cbaaar,  Jr.,  for  ap- 
pellee. 

Breaux,  J.  Plttlutlffs  brought  this  suit  to 
recoveratractotland described  In  their  pe- 
tition. They  allege  that  they  tire  tbe  chil- 
dren or  Sarah  U.  Sevier,  who  died  in  18U1 ; 
that  by  a  former  marrlagesbewasthe  wlhs 
of  Arva  Wilson,  who  died  In  1838.  At  tbe 
time  of  his  death  he  was  the  owner  of  the 
land  claimed.  By  his  last  will  and  testa- 
ment he  gave  to  bis  wile,  who  was  their 
mother  by  secimd  marriage,  a  life  estate 
in  all  his  property.  The  will  contains 
directions  and  conditions  which  have 
given  rise  to  this  litigation.  The  testator 
bequeathed  to  hla  wife  all  his  estate,  to 
have  and  to  bold  tbe  same  dnrlog  her 
natural  life,  and.  In  order  to  enable  her  to 
live  with  convenience  and  comfort,  ha 
made  it  a  part  of  his  will  that  she  should 
enjoy  as  her  own,  subject  to  her  contri>I 
and  disposal,  all  the  interests,  rents,  or 
profits  to  arise  from  tbe  estate;  and  be 
provided  that,  should  such  income  be  lo- 
snfflclent  to  support  her  In  a  style  salted 
to  her  condition  in  life,  an  additional 
sum  of  9500  was  to  be  annually  ailowRd 
her  by  tbe  Judges  uf  the  orpbans*  court  of 
Claiborne  county.  The  estate  was  to  be 
under  "lier  own  control  and  management 
during  her  natural  life,  bnt  In  no  case 
charKeable  with  any  Incumbraoce  or  debt, 
except  as  above  provided."  Tbe  testator 
directed  that  should  his  wife,  at  the  time 
of  her  death,  leave  a  child  or  children,  bis 
estate  was  to  descend  to  them  in  Ice  sim- 
ple; and,  in  the  event  of  their  dying  with- 
out issue  or  before  attaining  the  age  of  21 
years,  hla  estate  was  to  revert  to  trustees, 
after  rleduotlng  partlonlar  legacies,  small 
In  aroonot,  to  two  nieces;  and  he  directed 
that.  In  case  none  "ul  the  contingencies 
before  mentioned  prevent,  the  whole  of 
my  estate  •  *  *  which  I  may  leare  at 
the  time  of  my  death  shall  after  the  death 
of  my  wife  be  secured  in  trust  for  the  edu- 
cation of  tbe  poor  children  of  Claiborne 
county." 

The  propositions  are,  on  the  part  of 
plaintirfs:  (I)  That  testator  beiiueathed 
to  Ills  wife  tbe  life  estate  or  usufruct  of  all 
his  property  for  tbe  term  of  her  natural 
life.  (2)  That,  If  at  her  death  she  left  a 
child  or  children,  the  property  should  de- 
scend In  fee  simple  or  full  ownership  to 
such  child  or  children.  (3)  That,  If  at 
ber  death  she  left  no  child  or  children,  tbe 
property  should  go  to  the  peraons  desfg- 
natnd  as  trustees  to  be  disposed  of,  and 
the  proceeds  devoted  to  charitable  usee. 
(4)  That  if  such  child  or  children  died 
without  Issue,  or  before  attaining  the  age 
of  31  yeare,  tbe  property  ahunid  revert  to 
the  trnatees  tor  charitable  naea,  and  that 
the  condition  contemplated  by  the  tes- 
tator has  happened,  and  the  wife  died 
leaving  children.  The  defendant  contends 
that  the  testament  Is  void:  (1)  Because 
tbe  legacy  of  the  life  estate  in  favor  of  tbe 
wife,  and  the  ownership  In  favor  of  tbe 
children,  Is  a  prohibited  subatitutlon.  (2) 
That  the  legacy  hna  tailed,  because  the 
cblldreo  were  not  in  ezlatenee  at  the  death 
of  the  testator.  Tbe  exception  of  no 
cause  of  action  was  maintained.  From 
this  Judgment  plalDtlltB  appeal. 
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It  being  an««ed  In  plvlntllb*  petition 
that  the  will  ts  valid  In  eobstance  and 
form  by  the  laws  of  MlenlsBlppI,  In  which 
state  It  was  made,  the  allegation  Is  taken 
as  troe.  It  being  admitted  by  the  exception 
for  the  purpose  ol  \tH  trial.  The  will 
being  valid  as  to  form  In  the  place  where 
It  was  made,  qnostlons  of  form  are  not 
at  issue.  Forms  and  the  sulemnltles  of 
Instrnments  are  governed  by  the  lex  loci. 
Bat  that  mledoesnot  bold  In  determining 
as  to  the  capacity  of  an  heir  to  rttcetve  im- 
movable property  by  last  will.  He  must 
receive  under  the  lex  rel  sitsB,  It  being  a 
right  of  Inheritance,  to  be  governed  by 
the  laws  where  the  land  lies.  It  Is  not 
argued  that  one  not  In  existence  at  the 
death  of  the  testator  Is  capable  of  receiv- 
ing an  unconditional  legacy;  bat  that» 
when  the  donation  depends  on  the  fulfllU 
roent  of  a  condition,  It  Is  snflScIent  If  the 
ddnee  Is  capable  of  receiving  at  the  mo- 
ment the  condition  Is  accomplished.  The 
child  nnbom  at  the  testator's  death  la 
incapable  of  receiving  a  legacy.  The  birth 
of  the  child  or  children  was  made  the 
condition  of  the  will,  and  Is  pleaded  as  sus- 
pending the  effect  of  the  legacy  until  their 
birth  some  time  after  the  death  of  the  tes- 
tator. In  Succession  of  Strauss,  3S  Xm. 
Ann.  59,  referred  to  by  plaintiff's  counsel, 
the  amount  given  to  the  testator's  grand* 
children  was  on  the  condition  of  their  at- 
taining the  age  of  mujnrlty.  In  case 
either  died,  his  portion  was  to  be  received 
by  the  survivor  on  bis  attaining  the  age 
of  majority.  In  case  the  children  died 
before  reaching  the  age  oT  majority,  cer- 
tain charitable  Institutions  were  insti- 
tuted universal  legateea.  The  qnestlon 
for  determination  was  not  as  to  the  Inca- 
paclty  of  the  children  to  receive  because 
ol  tbelr  noneilstence  at  the  time  of  the 
testator's  death,  for  all  the  legatees  were 
alive,  but  as  to  whether  the  snspeneive 
condition  was  a  prohibited  BUbetltatiou. 
The  court  held  that  it  was  not.  The  In- 
stitution of  the  heirs  depended  upon  a  sus- 
pensive condition  among  legatees  capable 
of  receiving  at  the  time  of  xd»  disposition. 
The  suspensive  condition  was  not  accom- 
plished after  the  death  of  the  testator. 
The  questions  Involved  and  discussed  in 
Snccesslon  of  Law,  SI  La.  Ann.  456,  do  not 
apply  to  conditional  legacICH,  such  as  the 
one  under  consldera  tioo.  It  was  decided  In 
thatcaaethat  tbedlsposltion.tbeproperty 
"TO  be  used,  enjoyed,  and  oecnpied^dnr^ 
Ing  the  life  of  the  legatee,  waa  the  legacy 
of  the  usufruct;  that  the  legacy  of  this 
property  and  the  suspensive  condition 
caused  by  the  usufruct  was  not  a  prohib- 
ited substltotion. 

In  the  case  under  consideration  it  Is 
contended  that  the  legacy  was  cond1< 
tional.  and  that  tt  was  sufflrleac  If  the 
heir  wan  capable  of  receiving  It  at  the 
time  the  condition  was  fulfilled.  The 
question  would  not  present  great  dlffl- 
cnlty  were  It  an  application  of  the  princi- 
ples of  article  1474  to  a  conditional  legacy 
to  one  In  eeae  at  the  death  of  the  testator, 
■nch  as,  for  Instance,  a  tegaey  to  a  Ibma 
aoJe  dependent  upon  her  marriage,  or  to 
an  Infant  eo  ventre  sa  mere;  for  In  that 
event,  by  the  mnrrlage  or  the  birth,  the 
condition  Is  accomplished  for  the  benefit 
of  a  person  existing  at  the  time  the  tes- 


tator died.  Tt  doM  not  eoDcIaslrely  ap- 
pear that  it  was  the  win  of  the  testator 
to  bequeath  his  estate  to  children  bom  by 
another  marriage  by  bis  widow,  sabse. 
quentto  his  death.  He  bequeathed  to  the 
children  of  his  wife.  In  the  second  place, 
the  future  event,  as  It  resulted,  is  a  condi- 
tion violative  of  the  article  of  the  Civil 
Code  which  provides  that  the  capacity  to 
receive  must  exist  at  the  opening  of  the 
succession.  The  French  system  Is  In- 
voked. We  have  not  found  that  It  sus- 
tains pialntlffs*  contention.  The  propo- 
sition is  broadly  announced  by  Fusier- 
Hermann,  and  a  number  of  authorities 
are  quoted  by  him,  in  its  support,  that 
Jurisprndenee  the  most  recent  maintains 
the  general  rule  that  tbe  child  not  con- 
ceived at  the  death  of  the  testator  la 
Incapable  of  receiving  a  conditional 
legacy,  as  he  Is  Incapable  of  receiving  a 
legacy  pure  and  simple.  2  Codeu  Annates, 
art.  906,  note,  p.  445.  "It  it  is  aufflclent.  In 
matter  of  conditional  legacies,  that  the 
legatee  should  exist  at  the  moment  of  tba 
fulfillment  of  the  condition,  It  would  not 
be  difficult  to  dude  article  906  of  the  Code 
[to  which  article  1473  of  our  Code  corre- 
sponds] by  a  condition  postponing  Indefi- 
nitely the  date  of  the  existence  of  the 
legatee."  Id.  It  is  true,  says  the  com- 
mentator, that  we  recognise  generally 
under  article  1040  of  tbe  Code  (1688  trf  onr 
Gode)thatln  condltfonal  l^aciealtsnfficea 
that  the  legatee  be  capable  of  receiving 
at  the  moment  that  the  condition  Is  ac- 
complished. "The  Induction  which  that 
article  furnishes,  although  In  the  main 
correct,  does  not  Justify  a  derogation  from 
tbe  special  rule  of  article 906  [147S of  Bevlsed 
Civil  Code]  as  to  the  necessity  of  tbe  ex- 
istence of  the  legatee  at  the  death  of  tba 
testator.-  7  Aubry  ftRau.p.24.  "Itis  suf- 
ficient, under  article  906.  If  the  capacity  to 
receive  exists  at  the  death  of  the  testator. 
Whatshould  be  the  decision  It  the  legacy  Is 
conditional  ?  The  qnestlon  Is  not  tree  from 
doubt, "says  Laurent,  (volume  17,  p.  307, 
par.  169.)  "The  law  requires  that  tbe 
legatee  shall  exist  at  the  death  of  the  tes- 
tator, for  the  reason  that  the  rigbt  of 
the  former  dates  from  that  epoch.  When 
the  legacy  Is  conditional,  the  right  dates 
from  the  time  It  la  accomplished.  Must 
we  not  conclude  that  It  suflSces  to  be  con- 
ceived at  that  moment?  The  opposite 
decisions  are  genRrally  followed,  and  wa 
must  admit  tor  historical  reasons."  Id. 
"Article  906  only  generalized  the  disposi- 
tion of  the  ordinance  of  1735,  which  pro- 
hibits the.  Institution  of  heirs  not  con- 
ceived." Id.  D'Agnesseau  explains  the 
motive  which  prevailed  In  departing  from 
a  doctrine  which  had  received  tbe  sanc- 
tion of  Jnrlsprudenee.  "The  first  capacity 
Is  the  existence  of  tbe  legatee.  It  was 
objected  that  In  conditional  legacies  the 
fulflllment  of  the  condition  has  a  retroact- 
ive effect,  from  which  It  followed  that  the 
instituted  heir  was  t  obeconsldered  capable 
of  receiving  from  the  date  of  the  death  of 
the  testator."  Id.  D'Agnesseau  repllea 
to  the  objection  "that  this  fiction  cannot 
have  any  effect;  Is  It  not  possible  to 
maintain  that  a  child  not  conceived  Is 
conceived?"  "The  ordinance  applied  only 
to  instituted  heirs,  and,  thus  limited,  tbe 
disposition  explains  itself;  at  the  death 
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of  thetntator  tlie  heredltlament  most  rest 
on  some  one.**  Id.  "ArtteleMCappllMto 
conditional  at  well  ai  to  legacie*  pore 
and  simple."  Court  of  CaEMatlon,  4th 
Febraary.  ]884,  (Joornal  dn  Palale,  p. 
1U69.)  FiBk  v.Fiak.SLa.Ann.  494,  1b  an  an> 
alogoaa  case.  The  testator  beqaeatbed 
an  amoQDt  to  be  divided,  at  the  death  of 
tiie  l^atee,  equally  among  the  children 
(rf  a  younger  brother.  At  the  decease  of 
the  testator,  only  two  of  the  plain  tiffs 
were  bom.  The  court  holds  that  under 
the  terms  of  the  will,  and  In  accordance 
with  the  provisions  of  tbeCirll  Code,  arts, 
1457-1469.  1469,  the  children  IWlug  at  the 
decease  of  the  testator  can  nlone  take  nn* 
der  the  title.  Those  born  after  the  death 
of  the  testator,  bat  within  the  condition  of 
the  legacy,  were  excluded  from  the  benefit 
of  the  legacy.  We  prefer  to  adhere  to 
these  principles.  They  are  sustnined  by 
the  weight  of  French  Jurisprudence.  We 
bare  not  found  a  case  before  this  court 
extending  the  effect  of  a  condition  to  an 
uncertain  fntare,  after  the  death  of  the 
testator,  and  thus  suspending  the  fee 
simple  or  ownership  of  property. 

An  alteraatlve  plea  is  presented  hy  plain- 
tiffs to  which  we  liavn  given  considera- 
tion. It  Is  urged.  If  plaintiffs,  not  being 
born  or  conceived  at  the  death  of  the  tea- 
tator.  cannot  take  by  devise  from  blm, 
that,  by  (lisposltlon  of  the  will,  the  prop- 
erty has  descended  to  them  as  an  estate 
ot  Inheritance  from  their  mother.  Tbey 
allege  that  their  mother  entered  Into 
possesBlon  of  the  land  as  usnfructnary. 
Should  it  be  held  that  the  mother  hod  the 
usufruct  of  the  property  nnder  the  will.  It 
did  nut,  on  her  death,  pasa  to  the  helra. 
It  does  not  confer  any  rights  upon  them. 
The  right  of  the  usufruct  explrm  at  the 
death  of  theusufruetuary .  Rev.  Ctvll  Code, 
art.  6(W.  Should  we,  on  the  contrary, 
decide  that  the  bequest  constituted  an 
ownership,  and  vested  the  property  in 
the  mother,  the  case  would  fall  within 
the  prohibition,  and  the  question  would 
be  witbln  the  grasp  uf  the  articles  of  the 
Code  which  prohibit  the  vesting  ot  prop- 
erty-In  one  person  to  vest  in  another  at 
the  death  nf  such  person.  The  prlnelples 
laid  down  In  Marshall  v.  Fearce.  S4  La. 
Ann.  562,  would  then  apply.  "This  Im- 
plies, necemarlly,  the  charge  to  preserve 
and  return:  and  under  the  Imperative 
mandate  ot  Revised  Civil  Code,  art.  162U,  the 
disposition  must  bedeclared  null.**  Either 
the  usufruct  was  bequea  thed  to  the 
mother,  or  the  ownership,  with  the 
charge  to  prenerve  and  return.  It  must 
necesearlly  be  the  one  or  the  other.  The 
plaintiffs  are  wlUiont  right  In  either  con- 
tingency. Lastly,  If  not  a  prohibited  snb* 
stitutlon,  their  ancestor  having  sold  the 
land,  her  helm  cannot  recover  It  from  the 
defendant,  who  hoine  under  the  parchasA. 

Judgment  afBrmed.at  plaintiffs' coats. 

(44  Lft.  Aan.  277)   

tSCBOLBPiKU}  et  Hi.  V.  Succession  of  Wsbt 
et  al.  (No.  10,835.) 

(AipmM  Court  of  LouMano.   Ksceh'  sC 
411a.  Ann.) 

lioKTQASSB— 8nzuma  axd  Sulb— Lna  roa  Taxis. 

When  the  i^ivileges  by  which  turn  are 
Mowed  af*  prBsaribad,  saoh  taxes  tieooaia  mare 


personal  clalmi agalnit  thetax  debtor,  and  mort- 
gage creditors  are  not  debarred  from  Beizing 
and  Mlling.  nor  the  ilurifl  fnaa  ezeoatlng  tiUa 
to,  the  property,  hy  reason  of  the  non-pasmienL 
They  cease  to  be  taxes  due  on  the  property, 
within  the  meaning  ot  seotlon  8018^  Bev.  St., 
which  mutt  be  construed  Inoonneetloawlth  oUier 
laws  in  pari  materia. 

OS  BXHBAanro. 
1.  When  the  sheriff  sells  property,  he  most 
retain  Id  his  hands  a  suffldeat  amonnt  ot  ttaa 
price,  regardless  of  the  smonnt  for  whlofa  the 
property  sold,  to  pay  the  taxes  due  thereon  prior 
to  the  adjudication. 

U.  When  property  Is  assessed  In  tbe  name  ot 
a  perstm  not  tbe  owner,  and  tbe  owaw  Mjm  Um 
taxes  due  thereon,  he  is  estopped  from  dupnUog 
the  correctness  of  the  assessment. 
{SyUabiu  by  tAe  Court.) 

Appeal  from  civil  district  court,  parish 
of  Orleans:  Thouas  C.  W.  Elus,  Judge. 

Scholefleld,  Goodman  A  Co.  sued  tha 
succession  of  B.  J.  West  and  foreclosed  k 
mortgage  given  by  deceased.  The  land 
was  sold  and  adjodged  to  plaintiff  Good- 
man,  but  the  aberttf  refnsed  to  make  a 
deed  until  the  taxes  on  the  premises,  doe 
the  city  of  New  Orleans,  were  paid.  Good- 
man took  tt  rule  on  the  city  to  show  cauee 
why  the  taxes  should  not  be  canceled. 
Tbe  rule  was  made  absolote,  and  the  city 
appealed.  The  Judgment  was  modified, 
bot  on  rehearing  was  afflrmed. 

Walter  B.  SommerviUe,  Asst.  City  Atty., 
and  C^iWeton  Hunt,  City  Atty..  for  appel- 
lant. Carroll  S  Carroll  and  White,  Par- 
iaage  A  Saundma,  tor  apprtlaea. 

MgEnbrt,  J.  B.  J.  West,  during  his  life- 
time, mortgaged  certain  property  situated 
In  theclty  of  New  Orleanato  the  plaintiffs. 
After  bl8  death  tbe  plalntllfB  foreclosed 
their  mortgage,  and  It  was  seised  and 
sold,  and  adjudicated  to  plaintiff  Good- 
man. The  sheriff  refused  to  make  a  deed 
to  the  plaintiff  until  tbe  taxes  due  tbe  city 
ot  New  Orleans,  prior  to  the  selsure,  were 
satiBfled  out  of  the  proceeds  of  th«  sale  of 
the  property.  F.  B.  Goodman,  a  member 
of  said  firm,  and  the  adjndlcatee,  took  a 
rule  on  the  city,  ordering  her  to  show 
cause  why  the  taxes,  and  liens  and  privi- 
leges for  taxes,  which  he  alleged  had  pre- 
scrll>ed,  should  not  be  canceled  and  erased. 
The  rule  was  made  absolute  for  the  tax 
liens  of  tbe  year  1887  and  prior  thereto. 
Tbe  dty  has  appealed. 

The  sheriff  has  In  hit  hands  a  fnod  de- 
rived from  the  sale  of  property,  npon 
which  there  was  due  at  the  time  of  tbe 
sale  city  taxes.  These  taxes  are  Impre- 
scriptible. Section  86,  Act  96  ot  1877: 
Act  26  of  1886;  Succession  ot  Stewart. 
41  La.  Ann.  188,  6  Sonth.  Rep.  687; 
Snccesslon  of  Mereler,  48  La.  Ann.  IIS6, 
8  Sooth.  Bep.  738;  Blvers  v.  City.  43  I^. 
Ann.  1196.  8  Sonth.  Rep.  484.  It  Is  Im- 
material, therefore,  nnder  the  facta  of  this 
case,  whether  or  not  the  liens  aud  privi- 
leges securing  said  taxes  have  preecril>ed. 
Section  R6I6,  Rev.  St..  was  In  force  when 
this  adjudication  was  made.  The  duties 
of  the  sheriff  aretherefore  controlled  by  it, 
and  not  by  Act  88  nf  1888,  amending  said 
section  of  the  Revised  Statutes,  which  la 
not  a  remedial  statute,  and  therefore  not 
retroactive.  In  the  case  of  L«aplace  v.  La- 
place, 48  La.  Aon.  aS6»  8  Hoatll.  Rep.  914, 1ft 
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ioterprellDfi:  flection  8615,  Bev.  St.,  we  said : 
"Tbe  law  requires  the  Bherltf  to  see  that 
the  taxes  are  paid  on  Ira  movable  property 
before  he  ezecates-any.  act  for  the  sale  or 
transfer  of  the  property.  The  tax  ouKht 
to  be  paid  before  the  adjndlcatton,  as  this 
act  transfers  the  title  to  the  property. 
*  *  *  If  the  sheriff  falls  to  collect  the 
tax  himself,  or  Is  not  famished  with  the 
evidence  of  the  payment,  he  mast  pay  It 
oat  of  the  proceeds  of  the  sale  of  the  prop- 
«rty»  regardless  of  tbe  amonat  for  wblcb 
tbe  property  sold."  Tbe  rule  prays  for 
the  cancellatioQ  of  tbe  taxes  tor  the  years 
lflS2to  1890,  Inclnelve.  After  the  de»tb  of 
West,  the  property  was  continued  on  tbe 
asaeflsment  roll  In  his  name.  8o  far  as  the 
sberltt  la  concerned,  he  Is  only  tntei*eBted 
In  tbe  payment  of  the  taxes  doe  prior  to 
the  adjudication  to  Goodman.  Goodman 
bas  paid  tbe  state  taxes  due  on  the  prop- 
erty since  the  adjudication  to  him.  and  al- 
so tbe  tax  of  1887.  By  so  dolne  he  has 
ratified  and  approved  the  assessment  of 
the  property,  and  Is  estopped  from  con- 
tradietins  or  disputing  tbe  same.  The 
object  of  reqafrlng  a  description  of  the 
property,  and  tbe  name  of  the  owner, 
when  It  Is  assessed^  ls  tor  the  purpose  of 
Identifying  the  property,  so  that  the  own- 
er cannot  he  misled  by  the  description  of 
the  property  and  the  allied  ownership. 
If  tbe  property  is  assessed  In  tbe  name  of 
a  person  not  tbe  owner,  and  tbe  real  own- 
er pays  the  tax  thos  assessed,  be  certainly 
bas  no  reason  to  complain  of  tbe  defective 
aasesMneDt.  The  object  of  tbe  law  bas 
been  accomplished  In  uonv^ing  to  tbe 
real  owner  tbe  linowledge  of  the  asseas- 
ment  of  bis  property. 

Where  there  are  two  authorities  levying 
tbe  tax  on  tbe  same  assessment  rolls,— thn 
state  and  the  municipality,— It  would  be 
a  grave  in]nstlce  to  permit  the  tax  debtor 
to  contlDue  on  the  rolls  a  detii!Ctlv3  assess- 
ment, which  he  recoKnlses  by  paying  the 
tax  assessed  to  the  one,  and  then  permit 
bim  tu  take  advantage  of  the  defective  as- 
Hessment,  and  escape  the  payment  of  the 
tax  due  to  tbe  other.  Such  would  bathe 
case  here.  The  plaintiff  in  the  rule  on  a 
defective  assessment  bas  paid  the  taxes 
aaseseed  to  the  state.  He  now  repndlates 
the  aaseusment,  and  attempts  to  evade 
the  payment  of  taxes  due  the  city.  His 
recognition  and  approval  of  the  assess- 
ment by  the  payment  of  state  taxes  etTect- 
ually  estops  him  from  denying  the  same 
assessment  in  favor  of  thedty.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  that 
tbe  Judgment  appealed  from  be  annoUed 
so  am  to  discharge  the  role  as  to  all  taxes. 
In  other  respects  ft  will  be  affirmed. 

ON  BBHEAKINQ. 

The  plaintiffs,  mortgage  creditors  of  the 
late  B.  J.  West,  selxed  and  sold,  under  ex- 
ecutory process,  the  property  sabject  to 
tbetr  mortgaga  The  price  realised  Is  not 
sufficient  to  pay  the  mortgage  of  plaintiffs. 
The  property  is  incambered  by  inscrip- 
tions of  taxes  due  the  city  of  New  Orleans 
for  numerous  years,  and  the  sheritr  de- 
clined to  proceed  In  execution  of  the  ad- 
judication until  the  conflicting  claims 
between  tbe  plaintiffs  and  the  city  should 
be  settled.  Tlwrenpon  tbe  plaintiffs  took 


this  mieon  the  city  toshowcaose  why  the 
Inscriptions  of  these  taxes  as  liens  and 
privileges  on  tbe  property  ahould  not  be 
canceled  and  erased,  on  the  ground  that 
said  Hens  ond  prlviiefres  were  prescribed. 
Issue  was  Joined,  and.  after  trial.  Judg- 
ment was  rendered  rejecting  plalntins*  de- 
mands, so  far  as  tbe  taxes  of  1888, 18SU. 
and  1890  are  concerned,  recognising  the  su- 
perior privilege  of  the  city  for  the  same, 
but  making  the  rule  absolute  as  to  the 
taxes  of  former  years.  From  this  Judg- 
ment the  city  appeals.  The  right  of  tbe 
plalntins  to  purge  tbe  property  of  pre- 
scribed privileges,  apparently  priming 
their  mortgage,  is  not  questioned.  No  ob- 
jection Is  made  to  the  mode  of  proceeding. 
The  city  admits  that  the  liens  and  privi- 
leges for  taxes  of  1887  and  prior  years  are 
prescribed;  therefore  we  are  relieved  from 
tbe  necessity  of  examining  that  question. 
We  can  discover  no  possible  force  In  the 
city's  contention  that  plaintiffs  must  be 
denied  relief  because  it  was  stipulated  in 
their  act  of  mortgage  that  tbe  mortgagor 
should  pay  tbe  accruing  taxes.  That  stiu- 
ulatlon  Imposed  no  duty  on  tbe  mort- 
gagees, added  nothing  to  tttefegal  duty  of 
the  mortgagor,  and  took  away  nothing 
from  the  rights  oT  the  city.  Tbe  city  was 
entirely  unaffected  thereby. 

The  city  further  contends,  as  we  under- 
stiind  it,  that  plaintiffs  are  entitled  to  no 
relief  on  account  of  the  prescription  of  tbe 
privileges,  because  tbe  taxes  themselves 
are  not  prescribed,  and  section  S616  of  the 
Bevlsed  Statutes  prohibits  tbe  sberlll  from 
passing  sale  of  the  property  **  unleM  the 
state,  parish,  and  municipal  taxes  due 
on  the  same  be  first  paid. "  Pretermitting 
the  question,  much  controverted  in  argu- 
ment, as  to  whethersectionaSlS  remains  In 
force  or  has  been  repealed  by  subsequent 
revenue  laws,  further  reflection  has  con- 
vinced us  that  the  terms  "taxes  due  on 
the  same,"  as  used  In  the  law,  must  be 
ronflned  to  taxra  havlnga  subsisting  priv- 
ilege on  the  property.  Tbe  privilege  In 
favor  of  taxes,  like  all  other  privileges.  Is 
derived  from  thH  law.  The  Code  defines  a 
privilege  to  be  "a  right  which  the  nature 
of  a  debt  gives  to  a  creditor,  and  which 
entitles  him  to  be  preferivd  before  other 
creditors,  even  those  who  have  a  mort- 
gage." Bev.Clvil  Code,  art.  S1N6.  The  law 
granted  this  privilege  to  the  city  fur  Its 
taxes,  but  tbe  same  law  declares  that  the 
privilege  should  be  prescribed  by  three 
years.  If  the  law  had  not  granted  the 
privilege,  tbe  city  would  not  have  had  the 
right  tu  be  preferred  over  mortgage  cred- 
itors. While  tbe  privilege  subsisted,  the 
elty  bad  this  right.  After  the  privilege 
was  extlngoished  by  prescription,  the  city 
lost  the  right.  To  maintain  the  construc- 
tion of  section  S615  contended  for  by  the 
city  would  render  equally  nugatory  the 
laws  granting  privileges  for  taxes,  and 
those  prescribing  such  privll^ces;  for  it. 
under  that  section,  mortgages  ran.  In  no 
event,  be  satisfied  until  the  taxes  are  first 
paid,  it  seems  absnrd  and  superfluous 
either  to  grant  or  to  prescribe  privll^es 
tor  such  taxes.  Obviously,  when  tbeprlv- 
lieges  tor  the  taxes  were  prescribed,  tbe 
taxes  became  mere  personal  claims  against 
tbe  tax  debtors,  having  no  greater  right 
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HffalDBt  this  partlcalar  property  tban 
agaluat  aay  other  property  of  the  debtor. 
They  wnre  no  more  "due  oq**  tbla  partlca- 
lar property  tban  on-  any  otber  property. 
Sucb  taxes  do  not  fall  wltbtu  the  pruTls- 
lon  of  section  3615,  which  moat  be  so  con- 
strned  ttB  to  harmonize  with  other  laws 
ruterrfng  to  the  same  8ub}ect-matter.  It 
ia  therefore  ordered  tbatour  former  decree 
herein  be  set  aside,  and  it  ia  now  decreed 
that  the  Judgment  be  afflmied. 

{«  Lft.  Ann.  W)   

Succession  of  Waddiix.  (Wadpiix,  Inter* 
vener.  No.  10.999.) 

(Simreme  Court  of  Louisiana.  Moroh  7, 1898. 
41  La.  Ann.) 

ariTtrroHT  Allowxxmjb  to  Widow  and  Childbbx 
— Waitu  ov  Fuobttt— Nf>TBB— Pbovbst  Fbb. 

1.  The  widow  and  cliIldrBn,  haTing  proven 
their  neceasitOQS  condition  at  the  death  of  the 
husbaad  of  the  former  and  the  father  of  the  I  at* 
ter,  are  entitled  to  the  amount  of  fliOOO  from  the 
assets  of  his  saccession. 

8.  From  this  amount  mast  be  dedooted  the 
value  of  the  property  of  the  sti(»:es8loa  she  has 
received. 

8.  The  aucoewlon  should  not  teoelre  credit 
for  the  value  of  property,  the  title'  to  which  is 
not  proven,  nor  that  it  WM  appropriated  by  the 
widow  and  tatrix. 

4.  The  widow  and  mlnras*  portion,  beins  a 
provision  for  the  destitute,  cannot  he  waived  In 
lavor  of  a  creditor,  and  carried  In  the  account  of 
administrator  as  a  claim  ranked  after  his. 

ft.  Privilege  on  a  crop  most  bo  paid  from  tho 
proceed*  of  uie  crop  on  which  advsnoes  ware 
made,  and  not  from  the  prooeeds  of  crops  of  sub- 
sequent rears. 

e.  Protest  was  not  neoessary.  Fee  oannot  be 
charged. 
{Syllaima  by  tA«  Court.) 

Appeal  from  dlatrict  court,  parish  of 
East  Carroll;  Fibld  F.  Mohtooukbt, 

Judge. 

Surceaelon  ol  A.  G<  Waddlll.  Tbe  ad- 
mlnlatrator  filed  a  provisional  account, 
which  he  petitioned  to  have  homologated. 
Jane  Waddil),  widow  and  tutrix,  inter' 
vened.  Joining  the  petition  uf  the  admlnla- 
trator.  K.  H.  Hamlin,  D.O.  Tutt  Grocery 
Company,  and  Cbafle  &  Powell  opposed 
tbe  account.  From  a  Judgment  homolo- 
gating the  account  tbe  opponenta  appeal. 
ModlBed. 

C.  S.  WylSt  for  D.  G.  Tntt  Qrocery  Co.. 
appellanta.  J.  M.  Keauedj  and  E.  J,  De- 
lony,  for  adminiatrator  and  tutrix,  ap- 
pellees. - 

Bbrauz,  J.  Tbe  succesHlon  of  A.  G. 
WaddlU  was  opened  In  September,  18^7.  In 
which  montb  the  administrator  qualified. 
The  decedent  left  a  widow  and  four  minor 
children.  The  administrator  In  January, 
1889,  filed  a  provisional  account,  showing 
for  distribution  a  balance  of  On 
tbe  tableau  of  debts  and  the  distribution 
of  funds,  be  placed  the  claim  of  tbe  widow 
and  the  children  ol  tbe  deceased  aa  credit- 
ors for  $1,000,  as  being  In  necemitous  clr- 
camstancea.  and  as  not  possessing  that 
amount  In  their  own  right,  Jane  Wad- 
dill,  widow  and  tutrix.  Intervened.  Joining 
the  adminiatrator  In  his  petition  that  the 
tableau  allowing  her$l,000  be  homologat- 
ed. R.  H.  Hamlin,  D.  Q.  Tntt  Grocery 
■Company,  and  ChafiO  ft  Powell  opposed 
tiia  account  and  tableaa.  Tbe  admlnia- 
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tra  tor  carried  thA  ticeonnt  of  D.O.  Tntt 
Grocery  Company  on  the  tableau  for  tbe 
sum  of  $122.60,  as  ordinary  creditors. 
This  firm  opposed  on  the  ground  that  (hey 
had  a  right  to  $152.12.  The  court  amend- 
ed tbe  amount  by  allowing  $19.60.  Total 
allowed,  $142.10.  The  only  remaining 
difference  as  to  this  creditor  Is  with  refer- 
ence to  a  fee  of  protest  of  $3.02.  The  ad- 
ministrator carried  the  claim  of  Cbaffeft 
Powtdl  on  tbe  tableau  for  tbe  sum  ol  $1,- 
411.8S,  with  privilege  on  tbe  crop  as  fur- 
nlshera  of  supplies,  and  $414.78  as  an  ordi- 
nary debt.  They  opposed  the  account 
aud  tableaa,  alleging  that  under  their 
contract  they  were  to  Impute  the  payment 
aa  they  saw  proper;  tbat,  after  exercising 
that  right  of  impotatlon,  they  aver  that 
they  remained  rredlton  ol  tbe  anceeaalon 
for  the  snm  of  $1,859.46,  being  a  balance  of 
advances  to  make,  gather,  and  prepare 
tor  market  the  crop  In  1887,  on  which  they 
claim  a  privilege  and  pledge  under  their 
contract.  Tbe  opposing  creditors  to  the 
account  opposed  tbe  $1,000  to  Jane  Wad- 
dill,  widow,  and  children,  as  not  being  In 
necessitous  circumstances;  and  they  al- 
leged that  she  bad  taken  possession  of  suc- 
cession property  exceeding  said  amount, 
disposing  of  part  of  same,  and  that  she 
bad  not  rendered  an  account  thereof  to 
the  administrator.  Judgment  was  ren- 
dered, homologating  tbe  accoont,  amend- 
ing the  tableau,  as  before  mentioned  in  so 
far  aa  relates  to  the  credit  of  D.  G.  Tntt 
Grocery  Company,  and  dismissing  tbe  op- 
position ol  Chaffe  &  Powell.  Tbe  latter 
have  appealed.  . 

The  opponents  admit  that  the  adminis- 
trator's account  la  in  tbe  main  correct. 
Tbe  Issue  rdates  to  the  $1,000  allowed  to 
the  widow  and  minors;  to  the  total  due 
ChaKe  A  Powell,  and  tbe  prlvllego  they 
claim;  and  to  a  very  small  amount  claimed 
by  tbe  Tntt  Grocery  Company,  tu  wblcb 
we  have  already  referred. 

The  $1,000,  widow  and  minor's  claim. 
Tbe  widow  and  minor  children,  having 
proven  their  necessitous  condition  at  the 
death  of  the  husband  aud  father,  are  en- 
titled to  this  amount  of  $1,000,  less  the 
value  of  any  property  received  by  ber.  It 
Is  contended  by  the  opponenta  that  the 
valoe  of  six  mulesshonld  bededucted  from 
this  amount.  They  charge  that  these 
mules  were  appropriated  by  the  widow. 
It  is  not  stated  that  they  were  appraised, 
and  their  value  carried  in  the  Inventory 
as  part  of  the  assets  of  the  suRcesslon. 
The  admlnlstrator'a  acta  are  not  com- 
plained of,  and  we  have  no  reason  to  Infer 
that  he  has  not  properly  discharged  his 
trust.  He  quallQed  a  short  time  alter  the 
succession  had  been  opened.  Prior  to 
qualifying,  faci  was  the  custodian  of  the 
proiwrty.  It  Is  not  stated  that  the  least 
claim  was  made  by  blm  to  these  males. 
There  were  still  three  of  tbe  mnlea  remain- 
ing when  tbe  case  was  tried.  Two  bad 
died.  Tbe  number  was  five,  not  six.  as 
claimed.  Some  time  prior  to  the  death  ol 
Waddlll,  these  mules  were  assessed  in  the 
name  of  hla  mother-ln-iaw.  She  claimed 
them,  took  them  In  her  possession,  and 
on  tbe  trial  offered  testimony  to  prove 
that  they  are  hers.  While  the  testimony 
Is  nut  conclualvs  as  to  ber  title,  there  la 
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no  qaestlon  that  she  was  In  poaKaslon  of 
tbe  three  remalnlngr  when  tbo  ease  was 
tried,  and  that  abo  took  poaeeasiun  of  the 
fiTe  as  an  owner.  The  saccraalon  cannot 
be  credited  with  tbe  valae  ol  property  to 
which  title  la  not  proven,  and  which  la 
not  proven  to  have  been  appropriated  by 
the  widow  and  tutrix.  Tbe  widow  ad- 
uilta  that  she  kept  lor  tbe  use  of  bersolt 
and  chltdren  vbat  little  farnltnre  there 
was.  Its  TBloe  was  940,  with  wblcb  she 
must  be  chared,  it  la  not  proven  that 
tbe  other  Items  claimed  by  opponents  as 
amonnts  which  shoold  be  charged  against 
the  widow  and  tutrix  were  appropriated 
by  her. 

Alleged  waiver.  Tbe  widow  and  minora* 
portion  under  Act  17tb  March.  1862,  la  a  pro- 
vision for  the  destltate,  and  cannot  be 
waived  In  favor  of  a  creditor,  and  made 
Mobordlnate  to  his  claim,  durinK  the  settle- 
ment of  the  saccesslon.  It  must  be  paid 
without  relerence  to  any  waiver. 

Imputation  of  payment.  The  creditors 
CbatteA  Powell  oppose  tbe  debit  balance 
against  the  anecesBlon  as  shown  In  tbe 
tableau.  Their  witness  states  that  on  the 
18tb  day  of  Febronry.  1887,  A.  O.  Waddlll 
owed  thom  a  balance  of  $275.97,  advances 
on  the  crop  of  1»86.  They  had  in  their 
linnde,  at  the  time  of  the  crop  of  1886, 10 
bales  of  cotton,  which  they  sold.  The 
sale  amounted  to  $416.70,  lea vinx  a  bal- 
ance of  9137.82  to  be  credited  on  tbe  ac- 
count of 1A87 : 

The  amooDt  of  the  aooonnt  Is  lltSfB  45 

Deducting  mioimt  for  1886   279  97 


tl,58S  48 

Balance  credit  balance,  188S   187  83 


Balance  •1,446  M 

—due  by  the  succession. 

Fee  of  prtttest.  Tbe  note  protested  bad 
been  sent  "for  collection.'*  It  was  not 
transferred.  There  was  no  necessity  for 
protest,  and  the  fee  Is  not  cbarK*^ab1e. 
"A  promissory  uote  not  having  been  In- 
dorsed, there  was  no  need  of  protest." 
Tied. Com.  Paper,  {  821. 

It  is  ordered,  adjudged,  and  decreed  tbat 
the  Judgment  appealed  from  be  amended 
by  charging  the  widow  and  tutrix,  Jane 
Waddlll,  with  the  snm  of  «40.  to  be  de- 
ducted from  tbe  widow's  and  minors'  por- 
tion ;  tbat  the  dutm  of  Chaffe  ft  Powell  be 
Increased  from  91,826  to  91.868.46;  of  that 
amount  the  privilege  on  the  crop  of  1887 
la  Increased  from  91,411.88  to  91.44&.66. 
After  amendment,  Judgment  affirmed,  at 
appellees*  costs. 

(44  La.  Ann.  OS)  

PARMB  of  CONCORniA  T.  Natchee,  B.  B.  & 
T.  R.CO.   (No.  11,010.)i 

(Suprvms  Oourt  of  JlouMana.  Kireh  7, 189S. 
44  La.  Aon.) 

Drains— OBSTBUcmoN  bt  Railroad  Ehbakeuent 
— PowsBB  or  Police  Jtjribs— Kepbal  ov  Stat* 

DTB. 

1.  Polioe  Jnriea  have  the  power  to  regulate 
the  direction,  the  making,  ana  repairing  of  the 
roads,  bridges,  oauaeways,  dikes,  and  levees. 

3.  They  also  have  auttwrity  to  oaose  to  be 
(Wened  snob  aaolent  natural  drains  as  have  been 
oMtructed  by  tbs  owmts  of  the  adjaoant  lands 
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OD  points  of  land  on  the  Mississippi  or  otlur  water 
coarses  divided  among  several  proprietors;  also 
to  adopt  a  system  of  c&ainage. 

8.  The  light  sought  to  be  vlndloated  Is  not 
Inoladed  In  any  of  Utese  powers. 

4.  The  police  Jury  bas  no  auttiority  to  insti- 
tute suit  to  enforce  a  servitude  1^  a  servient  es- 
tate, or  to  have  embankments  levied.  In  matters 
of  a  private  nature,  andnot  Included  Inltapowers. 

6.  Prior  laws  are  not  repealed  by  suraequent 
ones,  unless  by  positive  enactments  or  dear  re- 
pugnancy. 

6.  Tbey  sbonld,  If  ptMslble,  be  o(Risidered 
and  constmed  together,  and  their  difflerenoes  reo- 
ODciled. 
iSyUabvM  by  the  Court) 

Appeal  from  district  court,  parish  of 

Cuucordia;  S.  Cbarlrs  YouNO,  Judge. 

Suit  by  the  parish  of  Concordia  against 
the  Natcbes,  Bed  River  &  Texas  Railroad 
Company  for  tbe  purpose  of  having  re- 
moved certain  obstructions  and  embank- 
ments. From  a  Judgment  for  defendant, 
plalntlir  appeals.  Affirmed,  Rehearing 
denied. 

Ljice  A  Lemle,  for  app^ant.  Blum  A 

D&gff,  for  appellee. 

Bbbadx.  J.  Tbe  police  Jury  of  the  parish 
of  Concordia  instituted  this  suit  against 
tbe  defendant  company  for  tbe  purpose  of 
baring  removed  all  obatructions  and  em- 
-bankments  closing  drains  alleged  as 
natural ;  these  dralna  being  alonghs,  bay- 
ous, and  low  places,  alleged  as  having 
been  closed  by  defendant's  railroad  em- 
bankment. PlalntItT  avers  that  tbe  drain- 
age of  certain  plantations,  especially  of 
the  five  plantations  deuignated  by  name, 
viz.,  C'OncordIa,  Fletcher,  Helena.  Panola, 
and  Clearmont,  la  obstmcted  and  dam- 
aged, and  tbat  at  times  the  plantations 
are  flooded,  and  thereby  made  unculti- 
vable;  that  tbe  obstructions  also  Impede 
the  flow  of  water  and  drainage  of  otber 
plantations  than  thoae  named,  wbleh  are 
also  thereby  damaged ;  tbat  these  planta- 
tions front  on  Lake  Concordia,— now  a 
part  of  the  Mississippi  river,— and  drain 
through  the  obstructed  places  aootb  or 
southwest  ol  defendant's  railroad  em- 
bankment Into  Crocodile  bayou  and  Bed 
river;  that  the  waters  from  several 
streams  are  obstructed  and  Impeded  by 
this  embankment,  themby  eausing  great 
damage.  Petitioners  pray  that  all  ob- 
atructions and  embankments  closing  tbe 
natural  drains  be  removed.  Tbe  owner 
of  one  of  these  plantations,  tbe  Helena,  Is 
also  one  of  tbe  parties  to  the  suit,  person- 
ally and  as  preeldeot  of  tbe  police  Jury. 

Defendant's  exception,  which  was  sua- 
talned  by  tbe  court.  In  so  far  as  tbe  parish 
was  concerned,  and  overruled  as  to  tbe 
otber  plalntin.  presented  as  grounds  tbat 
the  poUce  Jury  has  no  interest  In  the  snlt, 
and  that  In  matter  of  drainage  Its  au- 
thority Is  limited  to  the  power  delegated 
by  Act  107  of  1888,  and  the  amendment 
thereto,  (Act  83  of  1800.)  The  defendant 
also  alleges  that  plaintiffs  have  no  cause 
of  action.  Police  Juries  have  the  power 
to  regulate  tbe  direction,  the  making,  and 
the  repairing  of  tbe  roads,  bridges,  cause- 
ways, dikes,  and  levees.  Tbey  also  have 
authority  to  cause  to  be  opened  anch 
ancient  natnral  drains  mm  have  been  ob- 
stmcted by  the  ownws  ot  the  adjacent 
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landa  In  any  town,  or  where  a  point  of 
land  on  the  MUslsRlppi  or  other  vvater 
course  shall  be  divided  amonff  several  pro- 
prietors, and  to  caase  any  watercourse 
which  Is  not  navlgftble  to  be  filled  tor  the 
purpose  of  a  highway;  and  when  thereare 
32  liihabitants  of  a  town,  suburb,  or  other 
place  divided  Into  house  lots*  or  whftn  a 
pointof  land  on  the  MIsslsBlppI  or  other  wa- 
ter course  shall  be  divided  among  several 
proprietors,  and  it  shall  be  found  necessary 
to  dig  one  ormorecummoD  draining  ditch- 
es, thesaldlnrleBshallhave  the  right  to  or- 
dain that  the  said  ditches  bedug at  theex- 
penae  of  the  ownera  of  the  lots,  and  that 
the  expenses  be  borne  by  a  eontrlbucloD 
among  the  owners,  to  be  levied  in  sacfa' 
manner  as  the  Jury  shall  prescribe,  sav- 
ing to  indivldaals  or  persons  aggrieved 
the  right  of  petitioning  for  the  making  or 
opening  of  such  natur^  or  artlflclaldrain- 
ingfl  when  necessary  or.damaglng  to  them. 
Police  lories  -are  limited  to  the  exercise  of 
the  anthority  delegated  to  them,  and  its 
Axerclse  must  be  by  general  ordlnanee. 
Jura  non  in  aiu/tulea  perBonaB,8ef}  general- 
iter  constitauatur.  Their  function  should 
be  exercised  In  parochial  interetits  and 
others  of  a  general  and  public  character. 
"Police  Juries  have  only  express  powers, 
and  those  incidental  to  powm  so  ex- 
pressly granted."  The  it^Islatnre  has 
limited  and  defined  the  powers  granted. 
State  V.  Miller,  41  La.  Ann.  53,6  South. 
Bep.  258.  and  7  South.  Uep.  672.  In  mat' 
ter  of  roads,  bridges,  causeways,  dikes, 
nnd  levees  they  have  full  authority  to 
have  drains  open  when  it  becomes  neces- 
sary to  the  protection  of  these  interests. 
All  drains  which,  by  being  dosed,  are  dam- 
aglngto  roada,  bridges,  causeways,  dikes, 
and  levees  may  be  opened.  This  does  not 
confer  theaothorltyand  the  reaponHlbillty 
of  acting  when  the  Interests  are  private, 
and  no  community  or  settlement  has  the 
least  cause  to  be  concerned.  In  eetsb- 
Uahlng  a  general  system  of  drainage,  or  in 
the  building  of  dikes  for  the  purpose  men- 
tioned, police  )arit«  cun  maintain  salts. 
Th^  also  have  anthuriry  to  cause  to  be 
opened  ancient  drains  on  watercourses  on 
lands  divided  among  certain  proprietors. 
This  does  not  give  the  right  In  a  suit  to 
vindicate  rights  of  servitude  In  any  case 
which  may  ariue.  In  Hlcard  v.  Chits.  IS 
La.  114.  a  large  Bettlemnnt  was  interested 
In  reopening  a  navigable  stream,  "and 
that  river  a  branch  of  the  Mississippi 
river,  and  the  only  water  communication 
between  that  stream  and  one  of  theoldest 
and  largest  settlements  in  the  state." 
The  use  Was  public,  and  the  right  of  the 
police  Jury  to  sue  was  maintained.  Upon 
reference  to  the'  transcript  ol  appeal  In 
Avery  v.  Police  Jury.  13  La.  Ann.  C66,  we 
find  that  It  discloses  that  more  than  50 
Inhabitants  wore  Interested  In  lands  In 
the  vicinity,  and  that  the  area  of  land 
affected  by  the  drain  was  large.  The 
plaintiff  had  enjoined  the  enforcement  of 
"an  ordinance  adopted  for  the  purpose  of 
draining  a  point  of  land  on  the  Missis- 
sippi. "  It  Is  not  shown  by  plaintiff's  petl> 
tlon  tfaatthesultseeksto  rlndtcateapublle 
right,  or  to  enforce  a  system  of  drains,  to 
be  observed  ib  reopening  ad'  ancient 
natvral  drain  on  ft-watur  codrse  divided 


among  several  proprietors.  The  question 
is  one  strictly  with  reference  to  the  servi- 
tude due  to  the  allf^;ed  dominant  estates, 
and,  being  a  private  matter.  It  does  not 
devolve  upon  the  police  Jury  to  Inatttota 
suit  to  vindicate  whatever  right  there 
may  be. 

The  queatiou  of  therei»eal  of  the  laws 
relating  to  drainage  by  Act  107  of  18US. 
and  the  amendment  thereto,  (Act  83  of 
1890.)  does  not  require  conslderatlou  In  thla 
case.  By  these  the  police  juries  were  au- 
thorised to  divide  the  parishes  into  drain- 
age districts.  They  are  directed  to  ap- 
point commissioners,  whose  duties  era 
defined.  The  method  of  the  enforcement 
of  the  law  has  been  changed  In  some  re- 
spect. The  prior  laws  are  not  entirely  re- 
pealed. "Prior  laws  are  not  repealed  by 
suhsequent  ones,  unless  by  poeltlye  enact- 
ment, or  a  clear .  repugnancy  In  their  re- 
spective provisions. "  Johnson  v.  Pllster. 
4  Rob.  (La.)  77.  Thla  action  Is  not  main- 
tainable, considered  under  the  law.— the 
prior  or  the  subsequent.  Judgment  af- 
firmed, at  appellant'B  cost. 

  («  Ul  Ann.  3M) 

Succession  of  McKniqht.    (No.  10,989.) 

Appeal  of  Calhoun.   (No.  10,989.) 

iSiiprtnme  Court  of  SMuMiana.  ICaroh  SI,  1892. 
44  La.  Ann.) 

Appbai.— JoEiSDicnoBAi:  Awoum  —  Accodntino 

BT  AdhiSISTBATOB— FOBPSlTtmS  Qt  liAKM  FOR 

Taxu. 

1.  The  sdmfnlstrstor  of  the  sQccession  of  a 
deceased  sdoiltiistrator  filed  his  final  account. 
It  was  opposed  on  the  ground  that  the  deceased 
administrator's  auooesslon  was  liable  for  toe  los« 
of  certain  real  estate belongtaa:  to tbe former  suc- 
cessioo,  which  tie  bad  allowed,  through  his  neg- 
ligeoce,  to  be  sold  for  taxes.  Tbe  value  of  the 
prop^y  was  (l,27tt.  J7eld,  that  the  opposition 
was  a  separate  oauie  of  ai;tIoo,  an  anlfqnidated 
claim  presented  against  tbe  last  saocesnioD. 
which  could  hav£  been  urged  Id  a  diroot  action, 
and  tbe  Jurisdiction  of  tbe  supreme  court  must 
be  determined  t>y  the  amount  Involved,  and  not 
by  tbe  amoant  to  be  dlstribated  in  the  saooes- 
sloo  account  opposed. 

3.  Tttere  wss  no  amount'  to  be  dlstribated. 
wbloh  was  Involved  In.  tbe  opposition  to  the  ko- 
connt. 

(SyUabu*  M/  0ie  Oourt) 

Appeal  from  district  court,  parish  of 
Grant;  A.  V.  Coco.  Judge. 

Howard  McKnigbt  was  administrator 
of  the  snccesslon  of  Meredith  Calhoun. 
McKnigbt  died,  and  his  widow.  Elizabeth 
McKnIght,  administered  his  succesHlon, 
and  filed  a  final  account  of  her  adminis- 
tration. W.  S.  Calhoun,  son  of  Meredith 
Calhoun,  opposed  her  final  account  on 
the  ground  of  her  husband's  indebtedneoa 
on  account  of  his  administration  of  Cal- 
houn's succession.  Opponent  having  died, 
his  widow  nnd  executrix,  Cora  E.  P.  Cal- 
houn, made  herself  a  party  to  the  oppo< 
sition.and  from  the  Judgment  sbeappeals. 
Appeal  dlHUilsHed. 

Hunter  A  Hanter,  \ov  appellaat.  A.  J. 
BofFioao,  for  appellee. 

McEnbbt,  J.  Howard  McKnlght  was 
tbe  administrator  of  the  succession  of 
Meredith  Calhoun.  He  died*,  and  his 
widow,  Elisabeth  McKnlp-ht.  admlnlii- 
tered  his  aucceaslon.  She  filed  a  final  ac- 
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count  olber  adminlatratloD.  W.  S.  Cal> 
boon.  80D  ot  Meredith  Calboan,  opposed 
the  floal  account;  the  basla of  tbe  oppo- 
altlon  belDff  tbe  Indebtedneaa  of  aald  aue- 
cewlon  tu  blm  on  account  of  the  admlnla- 
tratluQ  of  hla  father's  aucceSBlon  by  How- 
ard  McKnigbt.  He  died,  and  Mre.  Cora 
£.  "P.  Calhoun,  widow  and  executrix, 
made  heraell  a  party  to  said  opposition . 
She  abandoned  all  the  srouuds  alleged 
in  the  opposition,  except  one.  There  was 
no  Item  on  the  account  objected  to,  and 
there  wan  no  attempt  made  to  disturb 
the  distribution  of  the  funds  as  proposed 
Id  the  final  account. 

The  fcround  retained  and  urged  In  the 
opposition  Is  that  Howard  McKnight, 
administrator  of  the  snccession  ot  Mere* 
dlth  Calbonn,  throngh  his  fault  and  negli- 
gence, allowed  certain  real  estate  to  be 
■old  lo  the  parisb  of  Bapldes  for  taxes. 
The  real  estate  thus  sold  was  Inventoried 
at  f  1.276.  There  Is  no  sum  to  be  distrib- 
uted in  the  RQccession  of  McKnlgbt  tbat 
la  involved  In  this  litigation.  The  oppust- 
tloD  la  only  th(>  utateraent  ot  a  cause  ot 
action  against  the  deceased  administra- 
tor's soccesaiun  for  tUegal  or  wrongful 
acta  while  admlniatrator  ut  tbe  euccesslon 
of  Meredith  Calbonn.  It  la  a  matter 
which  can  be  urged  in  a  direct  action. 
Succession  of  Sanches,  41  La.  Ann.  604.  fl 
Sodth,  Bep.  791;  Succmslon  ot  Scott.  41 
La.  Ann.  66S.  6  South.  Bep.  792;  Succes- 
slon  of  Pickett,  41  La.  Ann.  882,  6  South. 
Rep.  As  it  la  an  unliquidated  claim 
against  the  snccession  uf  McKnlKht  for 
maladministration  ot  the  snccession  ot 
Meredith  Calhoun  by  tbe  deceased  admin- 
istrator, and  presented  by  way  of  opposi- 
tlau  Instead  ot  by  direct  action  for  recog- 
nition, the  test  of  onr  Jurisdiction  is  tbe 
specific  som  demanded.  Tbe  amount  fa 
below  tbe  lower  limit  of  our  Jurisdiction^ 

The  appeal  la  therefore  dlsmlased. 

(«  La.  Ann.  B«)   

SoHCLTB  T.  New  Orleans  C.  &  L.  B.  Co. 
(No.  10.904.J1 

(Supreme  Court  of  LouisUma.  March  SI,  1893. 
44  La.  Ann.) 

Stasbt  RiiLBOAi>~l!;jnKT  TO  PBsaoH  OS  Tbaox— 

COMTBIBtJTOBX  NbOLIOBSOB. 

L  A  person  who  It  alBiotad  with  deaJbess, 

and  who  wears  a  protruding  apparel,  obstractlve 
of  the  sense  of  slKbt,  aaA  who  ventureB,  without 
looking  right  or  left,  to  cross  a  street  railway 
track,  acts  rashly,  and  is  gailty  of  contributory 
D^Ugenoe,  and  cannot  recover  damages  in  case 
of  an  injury  siMtained  by  a  uollision  with  a 
oomiDgniQla sod  car. 

2.  The  driver  had  a  right  to  presume  the 
person  sound  of  hearing,  and  that  she  would 
exercise  her  senses,  so  as  to  avoid  an  accident, 
by  stopping  In  time  to  let  the  mule  and  car  pass 
fteelj. 

8.  Tbe  Tordlot  of  a  Jnry,  In  favor  of  the  oom- 
paoy,  in  such  a  ease,  wul  not  be  iDtetferedwitb. 
t^rtlobiit  by  the  GourC} 

Appeal  from  civil  district  court,  parish 
ol  Orleans:  Frroerick  D.  Kino.  Judge. 
Salt  by  Henry  Wltllama  Schulte  agaliut 
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the  New  Orleans  City  &  Lahe  Railroad 
Company  to  recover  damages  for  per- 
aonal  Injuries  to  hla  wife,  i  mm  a  ludg- 
ment  on  a  verdict  for  defendant,  plalntin 
appeals.   Affirmed.  Behearing  refused. 

MotsfiA  Titcbe  and  HambolH  &  Ducros, 
for  appellant.  Back,  Dtakelaptel  d  Burtt 
for  appellee. 

Bbhhudbz,  G.  J.  This  Is  a  snlt  In  dam- 
ages for  115,000.  The  substantial  allega- 
tion Is  that  on  tbe  morning  of  August 
20. 1889,  at  about  10  o'cloek.  petlttoner'a 
wife,  while  In  the  act  of  crossing  Boyal 
street  at  its  Inteniection  with  Bartbolo- 
raew  street,  in  tbe  third  district  of  this 
city,  was  suddenly  and  violently  knocked 
down  and  Injured  by  a  car  of  aald  com* 
pany,  which  passed  over  ber.  Injuring  her 
ankle,  through  the  gross  carelesaness.  neg- 
lect, fault,  and  management  of  tbe  driver 
thereof,  In  the  employ  of  tbe  company. 
The  petUlon  proceeds  to  describe  the  In- 
Jury  auatalned,  tbe  Buffering  endured,  the 
nature  of  the  damages  experienced,  etc. 
Tbe  answer  is  a  denegatJoD,  and  charges 
that  plaintiff's  wife,  through  tbe  most 
lecltlesfl  inattention,  careleasaeaa,  and  Im- 
pmdenen.  contributed  to  and  was  the  sole 
cause  of  the  accident.  The  case  waa  tried 
before  a  Jury,  who  returned  a  verdict  for 
tbe  defendant,  upon  which,  satisfled  with 
the  correctness  ot  the  finding,  the  district 
Judge  rendered  Judgment  accordingly. 
The  plain  tiff  appeals. 

The  evidence  shows  that  plalntltTs  wife 
was  hard  of  bearing,— In  point  of  fact, 
deaf, — wore  alarge  sonbonnet,  at  the  time 
mentioned,  which  covered  both  aldesol  ber 
lace,  coming  down  over  her  shoulders.  It 
Is  evident  that  she  neither  saw  nor  heard 
the  approaching  car  while  tfbe  was  walk- 
ing to  cross  tbe  street,  lor,  bad  she  seen 
or  heard  ft,  she  would  ^tber  have 
stopped,  or,  at  ber  peril,  hurried  through 
safely.  It  Ja  not  to  be  auppoaed  that 
when  the  driver  aaw  her  he  Imagined  she 
would  not  stop,  and  that  he  acted  wan- 
tonly. He  had  a  right  to  believe  that  she 
had  exercised  ber  senses,  and  would  stop, 
and  so  avoid  all  aceldents.  The  authori- 
ties are  nnmerous  that  opoo  approaching 
a  Btreetcrosslngof  a  railway  track  It  Is  the 
duty  ot  a  traveler  to  exercise  bis  senses 
of  sight  and  hearing,  and  to  look  and 
listen  for  the  approaching  train  or  car, 
and  that  his  failure  tu  do  so  Is  negligence, 
wblcb.  in  case  of  collision,  prevents  the 
recovery  of  damages  tor  Injuries  hus- 
talned.  Berllsh  v.  Hallroad  Co.,  10  South. 
Bep.  6%,  (lately  decided.  No.  10,720.  not  yet 
officially  reported:)  Cbllds  v.  Bailroad 
Co.,  83  La.  Ann.  164;  Hearn  v.  Ballrnad 
Co.,  84  La.  Ann.  160;  Oallaher  v.  Bailroad 
Ou.,87  La.  Ann.28H;  Whltev.BRtlroadCo., 
42  La.  Ann.  900,  8  South.  Bep.  476;  Brown 
V.  Bailroad  Co.,  42  La.  Ann.  850.  7  Sonth. 
Bep.  682:  Peeti  v.  Bailroad  Co..  43  La. 
Ann.  647.  7  South.  Bep.  688.  See,  also. 
Wbart.  Neg.  (  884;  Beach,  Contrib.  Neg. 
S  68.  Under  tbe  facta  and  tbe  law,  Oie 
plalntttr  cannot  recover. 

Jndffuieot  otDrmed. 


Digitized  by 


812 

(44  I4L  Ann.  5S1) 

State  t.  Defpbs. 


SOUTHERN  B£POBT£B,  Toi»10. 


(No.  10.876.) 


{Suprane  Cou/rt  of  Louisiana.   April  4,  1893. 
44  La.  Ann.) 

BNOBOAOHHaifT  ON  FuBLio  MA.BKaTa — ^Vaubiti  or 
Obdinanob— Rboobo  on  Apfbai.. 
In  case  tbere  is  shown  to  bare  been  no  con- 
testation in  the  recorder'H  couvt  in  reference  to 
the  constitutionality  or  legality  of  the  city  or- 
dinance that  Is  drawn  in  question,  this  coorb  has 
no  Inrisdlotlon  of  ^he  saoJeot-oMttar  of  the  con- 
troversy. 
(jSvUobua  bv  Court.) 

Appeal  from  recorder's  court  of  city  of 
New  Urleaas:  Makcis  S.Brikqibb,  Judge. 

Frosecutloo  agalnet  S.  Deffea  fur  the  t1- 
olatlon  of  a  certain  ordiDanue  ol  the  city 
of  New  OrleaDB.  From  a  Judf^ment  on  coa< 
vlctluD,  defendaat  appeals.  Affirmed. 

Braacb  K.  Miller,  lor  appellant.  Renry 
BembHW,  Aaat.  Ctty  Atty.,  and  Carleton 
Bunt,  City  Atty.,  for  the  State. 

Watkinb,  J.  The  defendant  Is  appellant 
from  a  sentence  and  decreeof  the  recorder, 
flndloK  blm  gollty  o(  a  violation  of  certain 
city  ordlnancefi.  problbitlns  the  establish* 
meat  of  any  private  market  wltbln  a  sflv- 
en  distance  from  any  public  market  of  tbe 
city.  In  tbe  lower  eonrt  the  defendant's 
answer  appears  to  have  been  oral.  Inas- 
much as  no  answer  or  plea  In  writing  Is 
among  the  original  papers  which  are 
broaght  Qp  for  onr  review;  and  a  state- 
ment of  facts,  signed  by  tbe  recorder,  an* 
Bounces  that  **the  Issue  presented, In  case 
an  appeal  Is  taken,  Is  whether  tbe  problb* 
Ited  distance  Is  six  sinares,  as  walked,  of 
whatever  length,  or  2,100  leet."  Prior  to 
tbe  sabmlaslon  of  the  case  an  order  was 
made,  directing  certiorari  to  Issue,  reqalr- 
Ins  the  recorder  to  produce  and  die  cer- 
tain original  papers,  said  to  contain  an 
allied  plea  of  the  defendant,  denying  the 
legality  and  constitutionality  of  the  or- 
dinance under  whlfb  tbls  prosrcutlon  Is 
conducted,  and  which  does  not  appear  to 
form  part  of  the  record.  To  this  rule  tbe 
recorder  filed  an  answer,  and  therein  spe- 
dflcally  stated  that  he  has  no  recollection 
of  any  sucb  plea  having  been  made,  and. 
having  no  such  recollection,  he  caused 
testimony  to  he  taken  on  the  subject.  In 
order  to  comply  with  tbe  order  of  court; 
and  he  avers  and  represents  tbat  said  tes- 
timony, when  taken,  failed  to  establish 
that  any  such  plea  was  mad'j.  The  re- 
corder's return  appears  to  bo  conclusive 
on  tbe  question,  and  to  ratabllsh  the  fact 
that  no  such  plea  was  ever  made  in  this 
court.  This  question  eliminated  from  the 
ease,  practically  It  Is  left  without  sn  ap- 
pealable or  Jurisdictional  Issue.  In  State 
v.ClesI,  44  La.  Ann. — ,  10  South.  Bep.  409, 
we  recently  said  that  In  case  the  record  dis- 
closes that  there  was  raised  In  tbe  record- 
er's court  no  contestation  as  to  the  con- 
stltntlonality  or  legality  of  the  city  ordi- 
nance DBder  which  the  appellant  Is  prose- 
cuted, the  appellate  Jurisdiction  of  this 
court  does  not  attach,  citing  previous  de- 
cisions. State  V.  Tenl  Ho,  87  La.  Anu.  GO; 
State  v.  Burthe,  89  La.  Ann.  841, 1  South. 
Rep.  666;  City  of  New  Orleans  v.,  HIII,  83 
La.  Ann.  1162;  State  v.  Romano,  87  La. 
Ann. 98;  State  v.Lasarus  85  La.  Ann.1190. 
Tbe  only  thing  left  us  tc  du  la  to  affirm 
the  Judgment. 


HOBOOOD  V.  SCHULER. 
SOHDLEK  T.  SCTHBRLIN, 


(44  lA.  Ann.  6I7> 

(No.OIO.OOO.) 

(No.  10.900.) 

{Suprane  Court  of  Loviaiaaw.  April  4, 189S. 
4iLa.Ann.) 

MOBTOI.QBS— PaTKBST  BT  VbNDBB — Sl.'BBOQATION. 

1.  A  party  who  advances  money  to  the  mort- 

f'.ag9  creditor  of  his  debtor.  In  the  payment  of 
nterest  accumulations  on  the  mortgage  debt,  be- 
oomes  legally  sabrogated,  pro  tanto,  to  the  mort- 
gage creditor's  right. 

2.  A  party  who  purchases  property  Incam- 
bered  by  mortg^  and  vendor's  lien,  and  em- 
ploys tbe  price  in  the  payment  of  the  mortgage 
debt,  becomes  lenlly  subrogated  to  the  mortgage 
ereditor's  right  auo. 

8.  An  unSQtharlzed  esacellstlon  of  a  mort- 
gage may  be  reinstated  on  proper  proceedings, 
taken  contradictorily  with  the  nooraerand  other 
mortgage  oredltora. 
(SyUabm  by  the  Court.) 

Appeal  from  district  court,  parish  of  De 
Soto;  W.  PiKB  Hall,  Judge. 

Bill  by  Hobgood  &  Foster.  G.  P.  Hob- 
good  substituted. against  Charles  Scbuler. 
The  action  was  consolidated  with  one  by 
Charles  Scbuler  against  George  H.  Bnth- 
mtln.  From  a  decree  for  defendant,  plaln- 
tttt  appeals,  and  Scbuler  asks  for  an 
amendment  of  the  Judgment.  Affirmed. 

C  ii.  Peguea,  tor  plaintiff,  appellant. 
E.  W,  5iifAerfio,  lor  Bchuler,  appellant. 

Watkinb,  J.  Alleging  Charles  Srhuler's 
possession  as  owner  of  a  tract  of  820  anref* 
of  land,  which  he  bad  acquired  from  one 
James,  his  Judgment  debtor,  since  the 
registry  of  bis  Judgment  against  It  as  a 
Judicial  mortgage  on  the  2tjth  of  Febru- 
ary, lst«9,  the  plaintiff  proceeds  agalost 
said  property  by  the  hypothecary  action 
in  the  foreclosure  and  enforcement  ol 
same.  The  defense  set  op  Is  that,  in  1882, 
James  bonght  of  Mrs.  J.  V.  McEellor  a 
tract  of  660  acres  of  land  tor  the  total 
price  of  $8,866,  of  which  $400  was  paid  In 
cash,  and  for  the  remainder  be  executed  his 
several  promissory  notes,  falling  due,  re- 
spectively, on  January  1, 1884, 1886.  1886, 
and  1887,  with  interest,  the  payment  of 
which  being  secured  by  a  duly-recorded 
mortgage  and  vendor's  Hen  upon  the 
property.  Tbat  tor  certain  advances 
made  tor  James,  in  cash,  to  make  ad- 
vanced payments  on  this  property,  and 
money  advanced  to  enable  him  to  put  Im- 
provements thereon,  Scbuler  took  a  title 
to  240  acres  of  said  land  on  tbe  22d  of  Jan- 
uary, 1885,  though  the  connlderation 
therefor  Is  expressed  in  tbe  act  of  sale  as 
$1,800  in  cash ;  being  Insufficient  In 
amount  to  satisfy  the  whole  of  James' 
Indebtedness  to  bim.  That  on  March  17. 
1890,  by  deed  recorded  same  date,  be  pur- 
chased of  said  James  the  remaining  320 
acres  of  said  original  tract  of  land,— tbe 
land  which  is  the  subject  of  this  contesta- 
tion.—ostensibly  lor  $8,300  in  cash,  as 
recited  in  the  deed,  while  In  reality  tbe  con- 
slderatiou  was  the  balance  of  the  original 
purchase  price  that  James  was  due  Mc- 
Kellor,  "wblch  was  then  estimated.  In 
principal  and  Interest.  Including  sums 
previously  advanced  tbereou  by  him.  to 
be  about  that  amount,  but  which  intact 
amounted  to  the  sum  of  $8,232.66."  Tbat 
he  thereafter  executed  a  special  mortgage 
on  the  entire  tract  ol  660  acres  and  otlier 
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lauds,  to  Bocore  a  loan  ot  money  one 
TbompsoD  bad  made  to  talm  for  the  pur- 
pose ot  enabllnis  blm  to  pay  off  and  dis- 
charge "  tbe  tbree  last-men  tloned  notes  ot 
Jamee,  given  aa  part  o(  tbe  purchase 
price  (ot  tbe  land)  to  McKellor.  aa  afore- 
said;  and  tbat  re8puodent(Schuler)  there- 
by became  legally  sobrogated  to  tbe  said 
McKellor'a  rights  ot  vendur'a  privilege 
and  special  mortgage  on  tbe  said  remain- 
ing 320  acres  of  land  to  secure  said  last 
tbree  notes  executed  by  James  to  McKel- 
lor; and  tbat  he(Scbuler)  was  thereby  en- 
titled to  be  paid  the  amount  thereof,  and 
snms  previously  advanced  to  blm  there- 
on, as  aforesaid,  ont  ot  aald  820  acres  of 
land.  Id  preference  to  plaintiffs. "  As  ap- 
plicable to  the  foregoing  statement,  cnan- 
eeH  further  represent  tbat  the  McKellor 
mortgage  was,  without  due  authority  or 
hIs(ScbQ]er*s)conHent,and  also  in  error  ot 
tact,  canceled  and  erased  from  the  mort- 
gage record,  wherein  It  was  in  due  time 
and  seasonably  recorded;  and.  In  proper 
proceedings  against  the  recorder  and  the 
plaintiff,  he  seeliB  Its  re-establlsbment  and 
maintenance,  with  preference  on  the  pro- 
ceeds of  sale  over  tbe  mortgage  ot  tbe 

filalntiff  quoad  tbe  tract  of  S20  acres  ot 
and.  In  tbe  matter  of  tbe  rule  on  tbe 
recorder,  tbe  defendants  nrge  a  plea  ot  no 
cause  ot  action,  which  being  overruled, 
there  was  a  mutton  made  to  strike  out 
Setauler's  answer  In  tbe  hypothecary  ac- 
tion on  somewhat  similar  gronods  to 
those  taken  under  the  plea  of  no  cause  of 
action;  and  It  was  likewise  overruled. 
The  answer  In  the  rule  proceedings  is,  sub- 
stantially, that  Irom  tbe  proceeds  of 
Thompson's  loan  to  Scbnler  the  James 
notes  were  paid,  the  McKellor  mortgage 
canceled,  and  the  rights  ot  mortgagee  and 
of  mortgagor  became  united  In  Schuler  aa 
Durcbaser  from  James,  and  were  extin- 
guished by  confusion;  therefore  tbe  can- 
cellation was  correctly  made,  and  cannot 
be  revoked.  On  Schuler's  motion  the 
two  eases  were  consolidated,  and  on  the 
trial  lodgment  was  rendered  recognising 
plalntlfPs  Judicial  mortgage,  and  sale  or- 
dered of  the  320  acres  ot  land ;  bat  It  fur- 
ther decreed  tbat  Schnler  was  legally  snb- 
rofiated  tu  tbe  rights  ot  vendor's  privilege 
and  mortgage  ot  McKellor  "fur  the  said 
three  last  notes  of  James  to  her  in  contro- 
versy, to  take  rank  as  of  date  of  recorda- 
tion on  November  3, 1882. and  tbat  Schnler 
he  paid  the  amount  ot  said  tbree  notes 
in  principal  and  Interest  ont  ot  proceeds  of 
sale  of  SHld  320  acres  of  land  in  preference 
to  Hobgood's  Jadicial  mortgage. "  No 
allowance  is  made  tor  counsel  fees,  as 
prayed  for  in  tbe  answer  of  Schuler. 
From  tbat  Judgment  the  plaintiff  ap- 
pealed, and  in  answer  to  the  appeal 
Ncbnler  requests  an  amendment  In  his 
favor,  awarding  him  tbe  5  per  cent,  stipn- 
lated  in  theMcKellor  mortgage  as  counsel 
tees;  praying  that  it  be  in  other  respects 
affirmed.  On  this  presentation  of  tbe 
case  there  are  two  questions  fur  determi- 
natliin  :  (1)  Schuler's  subrogation  vei  non 
to  the  McKellor  mortgage;  aud,  (2)  If 
subrogated,  the  extent  of  his  subroga- 
tion; for  it  seems  to  be  plain  that,  If 
Scbnler  beflnbrogated  to  McKellor'a  right 
of  mortgage*  the  qoestlon  ol  cancellation 


la  but  ot  little  practical  Importance,  as 
both  tbe  theory  of  the  plaintiff's  and  that 
of  the  d^endant's  counsel  clearly  Indicate 
that  It  was  erroueooaly  made;  tbat  ot 
the  former  being  that  Thompson's  agent, 
with  undue  haste,  acted  upon  an  Incom- 
pleted abstract  ol  title,  which  made  no 
disclosure  ot  the  Hobgood  mortgage,  tiie 
kno  wledge  of  which  wonld  hav:e  preven  ted 
its  acceptance;  and  tbat  ol  tne  latter 
being  tbat,  while  be  was  the  applicant  for 
a  loan  of  money  from  Thompson,  he  had 
no  knowledge  ot  plaintiff's  mortgage,  or 
ot  the  abstract  on  which  Thompson's 
agent  acted  In  maklug  the  loan,  and  not 
only  had  no  knowledge  of  the  cancella- 
tion, but  that  Its  cancellation  was  ad- 
verse to  his  Interest  as  a  creditor  of 
James. 

1.  There  Is  bot  little  dlspnte  In  regard  to 
the  evidence,  and  but  little  difference  ol 
opinion  as  to  the  law  ot  subrogation.  It 
seems  to  be  conceded  tbat  whereas  Scbuler 
became  a  purchaser  from  James  of  the  820- 
acre  tract  of  land  affected  by  tbe  plaintlff'a 
Judicial  mortgage,  and  Hubseqnent  to  the 
date  of  its  registry, for  a  price  stated  to  be 
cash,  yet  the  real  and  true  cousldnratlon 
thereof  was  the  amount  of  tbe  balance  due 
McKellor  on  the  last  three  purchase  notes 
ot  James,  capital  and  interest,  and  certain 
other  sums  previously  ad  vanced  by  Schnler 
to  James,  which  together  aggregated  a 
little  more  than  the  amount  named  In  the 
deed  as  the  purchase  price;  and  It  also 
seems  to  be  conceded  tbat  the  um<»unt  ot 
the  said  tbree  purchase  notes  were  paid 
from  tbe  proceeds  of  the  Thompson  loan, 
and  that  upon  the  lalth  of  that  payment 
the  McKellor  mortgage  was  canceled  and 
erased,  no  other  Incumbrance  on  thepro'p- 
erty  mortgaged  appearing  to  interfere 
with  the  loan,  and  there  being  no  part  of 
tbe  sum  loaned  coming  to  Schuler  after 
the  James  notes  were  paid,  and  his  own 
mortgage  indebtedness  upon  other  por- 
tions of  bis  property  discharged.  VTe  may 
therefore  ^cept  as  a  fact  that  S<-huler 
purchased  with  the  Intentlnn,  and  James 
sold  with  tbe  understanding  and  expecta- 
tion, tbat  the  sale  would  square  their 
accounts,  and,  resting  upon  that  tact,  tbe 
principle  ot  law  is  clear  that  "subrogation 
takes  place  of  right  •  •  •  for  the  bene- 
flt  of  tbe  purchaser  of  any  Immovable 
property  who  employs  the  price  of  his  pur- 
chase In  paying  the  creditors  to  whom 
this  property  was  mortgaged.  **  Rev.  GlvU 
Code,  arts.  2161.  2102.  Thereforo  Schuler, 
having  employed  the  price  he  contracted 
to  pay  James  In  the  satlsfactiou  ot  the 

fiurcbase  notes  he  owed  McKellor,  became 
egally  subrogated  to  the  McKellor  mort- 
gage and  vendor's  Hen  on  the  property, 
and  that  lien  and  mortgage  primes  and 
ranks  the  Judicial  mortgage  of  the  plain- 
tiff. 

2.  Being  legally  subrogated  to  McKel- 
lor's  right  ol  mortgage  and  vendor's  lien 
on  the  property,  plainly  Implies  that 
Schuler  Is  to  take  the  place  ot  McKellor 
otioat/that  lien  and  mortgage;  and  Mc- 
Kellor'a right  was  limited  by  tbe  amount 
ot  bis  demand,  aa  evidenced  by  James'  pur- 
chase notes,  and  tbe  stipulation  of  the  act 
of  sale.  By  a  flotion  fit  law  Schnler  be- 
came legally  lubnigated  to  the  eiredltors* 
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rights  and  Mcarltiiw  by  employing  tba 
price  he  was  to  pay  the  debtor  In  dle- 
charge  of  hla  debtg,  and  he  thuR  became 
entitieil  to  withdraw  from  the  proceeds  of 
Bale  Just  the  Rnm  the  creditor  was  entitled 
to  recover,  and  no  more.  Bat  Schuler 
lays  claim  to  the  additional  sum  of  $923.38 
he  allegefl  he  had  advanced  to  James  from 
time  to  time,  In  cash,  wberpwltb  he  paid 
Interest  accumuldtlons  to  McKellor  on  the 
last  three  purchase  notes,  and  whereby  he 
Is  entitled  to  be  paid  from  the  proceeds  of 
sale,  becaune  he  was  legally  subrogated 
tu  the  rights  of  McKellor  under  the  pro- 
visions of  the  Code,  as  he,  being  himself  n 
creditor,  paid  another  creditor,  whose 
claim  was  preferable  to  his  own  by  reason 
of  his  prlvileHB  and  mortgage.  Rev.  Civil 
Code,  arts.  2161.  2162.  The  position  of 
Schaler  is  than  concisely  stated  in  his 
coansel's  brief,  viz.:  "Although  the  title 
to  the  820  acres  recites  that  the  sale  was 
made  from  James  to  l^chuler  for  $S,3(K) 
cash,  in  reality  the  consideration  was  that 
the  sale  was  made  to  reimburse  Schaler 
the  9928.3B  already  paid,  and  Schnler  was 
to  employ  the  balance  ot  bis  purchase 
price  in  liquidating  the  balonee.  f  2,3U8.48, 
then  due  on  the  notes,  aggregating  93,- 
2!t2.S6,  as  afterwards  calculated,  and  not 
93,200,  as  approximated  at  the  time. 
Scbuler  paid  to  Jamea  nothing  ot  the  pur- 
chase price,  and  Ford  paid  to  Schuler 
nothing  ot  the  loan.  Tbe  whole  object  of 
the  sale  of  the  320  acres  from  James  to 
Schuler  was  to  relmbnrse  to  Schuler  the 
9023.38  already  paid  by  Schuler  on  the 
noter,  and  to  which  extent  he  was  then 
legally  subrogated,  and  to  llqnidute  the 
balance— 93,308.48— due  thereon.  In  truth, 
tlie  sale  was  made  from  James  to  Schaler 
to  enable  Schuler  to  raise  money  by  mort- 
gage oo  his  lands  to  Thompson,  through 
Ford,  agent,  for  these  purposes-  The 
whole  loan  obtained  hy  Schuler  from  Ford 
was  retained  by  Ford,  and  the  whole  ot 
Schuler'8  purchase  prlre  from  James  was 
directly  applied  to  these  purposen  l.i  the 
hands  of  ford,  as  contemplated  and  In- 
tended by  all  the  parties;  and  Schuler  thns 
employed  tbe  whole  ot  "the  price  of  his 
purchase  In  pa^^hg  tbe  crRdltore  to  whom 
this  property  was  mortgaged."  Therenp- 
pears  to  be  no'  question  as  to  tbe  fact  of 
said  sum— $923.38— having  been  paid  by 
Schuler  to  McKellor  on  the  interest  accru- 
ing annually  on  the  last  three  purchase 
notes  ot  James.  Nor  Is  there  any  ques- 
tion of  the  fact  that  Schaler  paid  the 
money  to  McKellor  directly,  and  that  he 
charged  the  amount  thereof  to  Jamea*  ac- 
count uu  his  books.  Itlsequallyatnatter 
beyond  question  that  at  the  respective 
dates  of  these  transactions  Jamea  was  In- 
debted to  Schnler  upon  their  antecedent 
transactions  not  satfsflud  hy  the  sale  of 
the  240  acres  of  land  first  conveyed  to  him. 
The  contention  of  the  hypothecary  cred- 
itor substantially  Is  that,  by  becoming 
owner  of  tbe  mortgaged  property,  and  ac- 
quiring the  debt,  the  latter  became  extin- 
guished by  confusion,  (Rev.  Civil  Code, 
art.  3411,)  the  right  of  mortgage  becoming 
merged  Into  the  higherilght  otownershlp. 
To  our  thinking,  that  article  does  not  ap- 
ply to  tbe  presentcaae;  bntlf  tberrtatlona 
of  the  parties  had  bem  dWerent,  and  Mm. 


IfoKdlor.  mortgagee,  had  aegnfrad  tbe- 
ownership  of  the  thing  mortgaged,  we 
would  have  bad  a  caae  for  the  extlngulab- 
ment  of  the  mortgage.  But,  as  Schuler 
and  MdKellor  were  both  creditors  of  the 
common  debtor,  James,  McKellor  harlng 
the  superior  right  and  mortgage  on  the 
debtor's  property,  the  law  gave  to  Schuler 
the  double  right  to  pay  McKellor  her  de- 
mands, and  to  purchase  the  property 
mortgaged  from  the  debtor,  and  employ 
the  price  In  satisfying  McKellor's  mort- 
gage, and  thereby,  in  eitber  event,  become 
legally  subrogated  to  McKellor's  higher 
right,  as  well  as  secnrlty.  If  there  be  any 
Incompatibility  between  the  provisions  of 
the  two  articles  u(  the  Code,  It  Is  oar  plain- 
duty  to  so  conBtrno  tbem  as  to  harmonise 
their  construction.  But,  to  our  minds, 
there  Is  no  Incompatibility  between  theib. 
In  our  opinion,  a  clear  case  of  legal  subro- 
gatlon  Is  made  out  on  the  part  uf  Schuler, 
both  In  respect  to  the  capital  and  Interest 
of  the  last  three- mortgage  notes  Mrs.  Mc- 
Kellor held  against  James. 

We  do  not  think  this  a  ease  for  the  al- 
lowance of  attorney  fees,  becaase  It  la  not 
a  suit  against  James,  the  mortgagor,  but 
an  hypothecary  action  against  the  prop- 
erty which  Schnler  pni-chased  In  alleged 
satisfaction  of  his  nemanda,  Avlth  tbe 
debtor's  consent,  wherein  another  cred- 
ftorwlth  mortgage  Is  contesting  his  right. 
The  Judgment  pronounced  by  the  Judge  a 
qua  is  correct,  and  It  Is  therefore  affirmed. 


  (M  t«.  Asm.  00- 

SiuFSoir  et  at.  v.  Pboplb's  Icb  Mahuf'o 
Co.    (No.  10,987.) 

(Suprsnw  Ooturt  of  Xoulslana.  April  %  188& 
44  La.  Ann.) 

COBFQBlTIOltS— EaXOPFBL  Of  OFnCSBfr— PaTKBIIT 

or  Tazbs. 

SimpBOD  and  Vizard  wore  tbe  otDcers,  the- 
latter  president,  ot  a  corporation.  The^  owned 
bonds  ot  tbe  corporation  wbicb  were  issued  while 
theywere  cdSoersof  said  oorporation.  Tbeyfore- 
olosed  tbe  mortgage  on  the  property  of  (he  com- 
pooy  seoorlDg  tbe  bonds,  and  purohased  IL  Tax 
lieDS  and  privileges  were  recorded  for  taxes  dae 
when  they  were  officers.  Tbey  took  a  role  to 
cancel  tbem.  Held,  that  tbey  won  not  estopped 
from  disputing  tbe  extsteoce  of  thetaxe^  beoanie 
tbey  had  not,  as  offlcers  of  said  corporation,  paid 
tbem.  The  oorporation  was  a  distiaot'  entity 
from  them  as  Individaals,  or  a*  a  oomrnerdu 
firm  ot  Simpson  Sc  Viiard- 
{SyUabua  by  the  Court.) 

Appeal  from  civil  district  court,  parlsb- 
ot  Orleans;  Frederick  D.  Kino,  Judge. 

Simpson  &  Visard  were  tbe  holders  ot 
certain  bonds  of  tbe  People's  Ice  Manu- 
facturing Company,  secured  by  mortgage 
on  propertyof  the  company.  Theycaiiaed 
such  property  to  be  sold  under  executory 
process,  and  bought  it,  and  tool£  a  rule  to 
cancel  taxes  asseBsed  on  such  property  by 
the  city  of  New  Orleans  for  tbe  years  1886 
tu  1891.  Inclusive. ,  The  rule  was  made  ab- 
solute as  to  taxes  for  the  years  1880  and 
1890.  and  the  uity  appeals.  Affirmed. 

W»lterB.  SommervWe,  Asst.  City  Atty., 
and  C^rleton  Hantt  City  4-tty.t  for  appe- 
lant. 

McEkbrt, J.  Messrs. Simpson  AVlsard, 
a  eummercl^  firm  composed  of  John  F. 
ffimpsott  and  Anthmiy  vliard,  were  tbe- 
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holders  of  certain  hoods  isaaed  by  the  de- 
fendant company,  and  which  were  secured 
"by  mortgage  on  certain  property  belong- 
ing to  the  People's  Ice  Manatacturlug 
Company,  defendant."  Ur.  Anthony  Viz- 
ard, one  of  the  plaintiffs,  was  pre^dent  ut 
the  People's  Ice  Manulactniing  Company. 
Mr.  John  P.  Simpson,  the  other  plaiutltf, 
waaaHtuckholderotthecompauy.  Messrs. 
SimpHon  &  Vizard  caused  the  property  of 
the  company  to  be  seized  and  sold  under 
executory  process,  and  they  (the  plain- 
tiffs) bought  it.  Thereupon  plalntlOa  filed 
a  rule  to  cancel  olty  taxes,  and  the  liens 
and  privileges  securing  same,  for  the  years 
1886;  IS87,  1888,  1889,  1890,  and  1891,  on  two 
grounds :  (1 )  Because  of  prescription ; 
(2)  because  the  property  had  been  en- 
gaged during  that  time  In  the  manulact- 
iire  nt  Ice,  mure  than  five  bands  being  em- 
ployed In  the  factory.  The  rule  was  made 
absolute  as  to  the  taxes.  Hens,  and  priv- 
ileges for  the  years  1889  and  1890;  the  rule 
iiras  dtscbarged  as  to  the  city  tax  of  18H8; 
and  It  was  made  absolute  as  to  the  liena 
■and  privileges  only,  for  the  years  1886  and 
1887,  revervlng  to  the  city  the  right  to  col- 
Ject  the  taxes  for  those  years  from  defend- 
ant. From  this  Judgment  the  city  prose- 
cutes this  appeal.  The  proposition  of  the 
«lty  Istbat  plaintiffs  are  not  entitled  to 
the  relief  aongbt,  as  Anthoi^  Visard  was 
president  of  the  company,  and  John  F. 
Simpson  was  a  stockholder  in  the  same, 
and  that  It  was  their  duty  to  oee  that  the 
taxes  were  paid,  and  that  they  cannot 
take  advantage  of  their  own  wrong; 
that  the  taxes  of  1886  and  1887  were  due 
^interior  to  the  time  of  signing  and  Issuing 
the  bonds.  Simpson  &  Visard,  as  a  com- 
inerclal  Arm,  was  a  distinct  entity  from 
the  defendant  corporation.  Their  acts  as 
-officers  of  the  company  were  distinct  from 
their  acts  as  members  of  the  commercial 
drm  of  Simpson  ft  Visard.  Their  official 
acts  could  aot  estop  them,  wben  acting  In 
thfldr  iBdlTldnal  capacUtes,  or  as  members 
commercial  firm.  Judgment  affirmed. 

•(S  91a.  4U( 

DtmOAN  T.  Statk. 

(Supreme  Court  cf  Florida.   April  9, 1803.) 

JMUuoiODB  JBuBXuis  or  Kulboad  Bsidgb— Ih- 
j>iaiMEHT~-VBNna— Dehubbbb  to  Etidbnox. 

1.  An  IndictmeDt  ohargtn^  ttae  willfal  and 
malicious  buralng  of  a  bridge  oTroed  by  a  corpo- 
ration is  suf&cient  in  Its  description  of  the  owner 
When  it  gives  the  corporate  name  or  the  owner, 
snd  states,  In  substance,  that  the  company  named 
is  a  corporation  doing  bnslnoss  in  this  state.  In 
<stioh  cases  Ic  is  not  necesaary  to  allege  in  the  in- 
diotment  that  suou  oorporatlon  was  '^dnly  prgan- 
-iied  or  Incorporated  under  the  laws  of  any  state 
or  territory. " 

2.  In  the  trial  under  an.  indictment  charging 
"the  willful  and  m^itdouS  buraing  of  a  bridge  form- 
ing part  of  the  roadbed  of  a  railway  company 
named -in  the  Indictment  as  the  owner  of  such 
bridge,  the  corporate  existence  of  such  alleged 
•owner  is  sutOciently  proven  it  it  be  shown  that 
X%  was  a  conxnntion  in  existence  de  facto,  and 
4e  facto  in  ihe  exercise  of  corporate  fanctlons 
and  franchises,  whether  it  was  a  corporation  de 
'jure  or  not. 

9.  In  criminal  cases,  when  the  acoosed  has 
pot  himself  upon  the  oountry  by  bis  plea  of  not 

'goll^,  be  hsv  made  his  election  to  be  tried  by 
Jury;  and,  upon  Us.  •abseqnent  demurrer  to  toe 

«7ldai04  It  U  the  right  of  the  state  to  hold  him 
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to  his  election,  and  to  have  the  facts  determined 
by  a  Jury.  In  such  oases  it  Is  discretionary  with 
the  state  attorney  whether  he  will  consent  to  take 
the  facts  from  the  jury  by  joining  in  suob  de- 
murrer. The  court  in  sncn  case  cannot  compel 
the  state's  couoeel  to  loin  in  such  demurrer. 

4.  In  oriminal  trials  it  is  entlrehr  discretion- 
ary  with  the  court  whettier  it  will  eutertsin  a 
domurrer  to  the  evidence,  .even  though  counsol 
for  the  prisoner  and  the  state  should  both  con< 
sent  to  ft.  In  such  case,  whether  the  court's  re- 
fusal to  entertain  such  demtlrrer  can  be  made 
the  snbloot  of  review  by  this  court,  mueret 

6.  where  tha  evidence  deos  not  expressly 
locate  the  crime  as  bavins  been  committed  in  the 
county  charged  in  the  indictment,  but  there  are 
In  the  evidenoe  references  to  various  localities 
and  landmarks  at  or  near  the  scene  of  the  crime, 
known  by  or  probably-  familiar  to  the  Jury,  and 
from  which  th^  may  have  reasonably  cooolod^ 
that  the  offense  was  committed  in  ttie  ooun^  al- 
Isged,  it  is  sufficient  proof  of  venue. 

6.  On  a  trial  for  the  oriminal  burning  of  a 
bridge  alleged  in  the  indictment  to  be  the  prop- 
erty of  a  railroad  corporation  named  therein, 
the  proof  of  the  ownership  by  such  corporation 
ia  sufficient  if  it  shows  that  such  bridge  forms 
part  of  the  roadbed  of  the  oorporatlon  named, 
and  is  in  the  actual  use  of  such  corporation  in 
the  passage  of  Its  trains. 

7.  Those  Btruotnres  forming  parts  of  railway 
beds  by  whiuh  they  span  streams,  ohasms,  dit^dies, 
eta,  held  to  be  "oriaReB,"  the  willful  and  mali- 
cious burning  of  which  ia  prtdilbited  by  section 
4,  p.  868,  McClel.  Dig. 

(SuUctbua  Iru  the  Court.) 

Error  to  cirrait  court,  Columbia  county ; 
John  F.  White,  Jodge. 

Joseph  Duncan  was  convicted  of  mali- 
ciously burning  a  railroad  bridge,  and 
brings  error.  Affirmed. 

A.J.  BeorjttOT  plaintiff  In  error.  W. 
B.  Lawar,  Atty.  Qen.,  for  tbe  £tate. 

Tatlob,  J.  The  plaintiff  In  error.  Jo- 
seph Duncan,  wasindieted  at  thefall  term, 
1891,  of  ttae  circuit  court  of  Columbia 
Qouaty,  as  follows,  oiulttlng  the  formal 
partH  of  the  Indictment:  "That  Joseph 
Dnncau.late  of  said  county,  laliorer,  un 
tbe  17tb  day  of  May.  A.  D.  1891,  at  and  In 
tbe  county,  circuit,  and  state  aforesaid, 
with  force  and  arms,  did  then  and  there 
unlawfully,  wantonly,  and  maiiclously 
injure  by  setting  fire  to  and  burning  the 
trestleof  the  Florida  Central  ft  Peninsular 
Railroad  Compauy,  a  corporation  doing 
business  In  tbe  state  of  Florida,  In  such 
manner  as  to  endanger  the  passage  of  the 
train  of  said  company,  and  throw  the 
sa  me  from  tbe  track  of  said  railroad.  And 
the  Jurors  aforesaid,  upon  their  oaths 
Hfdresuld,  do  further  say  that  the  eald  Jo- 
seph Duucan,  at  the  time  aforesuld.  and 
Id  the  county  and  state  aluresald,  did  then 
and  there  unlawfully,  willfully,  and  mali- 
ciously set  Are  to  and  burn  «  bridge,  the 
property  of  tbe  Florida  Central  ft  Penin- 
sular Bailrond  Company,  a  corporation 
doing  business  In  tbe  state  of  Florida, 
contrary,"  etc.  The  defendant  was  tried 
and  convicted  on  December  2,  1891.  and 
from  tbejudgmenttind  sentence  baa  taken 
writ  of  error  to.  this  court. 

Before  the  trial  the  defendant,  by  his 
a'ttorney,  moved  to  qnash  tbe  indictment 
on  the  following  grounds:  "(1)  The  said 
Indictment.  In  Its  Qrst  count,  dues  not 
'charge  any  criminal  offense  under  the  laws 
xtt  the  state  of  Florida..  (2)  The  said  In* 
dictmeut.  In  Its  secQud  counl^  doea  not  al- 
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lese  anyperaon.eltberartlQclal  orDatnral, 
as  owaer  of  the  bridge  alleged  to  have 
been  burned.  (8)  The  indictment  la  other- 
wise BO  vagoe,  indefinite,  and  InBofflcient 
as  to  mislead  tbe  accaHCd.  and  to  embar- 
rass hlm-ln  the  preparation  of  his  defense. " 
The  court  sustained  tbls  motion  bb  to.  the 
first  count  in  the  Indictment,  bat  over- 
ruled It  as  to  the  second  count,  and  tbls 
latter  ralInK  Is  assigned  as  the  first  error. 

In  urging  this  assignment  here  the  de- 
fendant's counsel  abandons  the  ground 
upon  which  hts  motion  was  made  In  the 
court  below,  that  ISt^that  tbe  Incllrtment 
did  not  allele  any  person,  either  artificial 
or  natural,  to  be  tbe  owner  of  tbe  burned 
bridge."  but.  Instead  thereof,  contends 
here  that  this  count  of  the  Indictment  is 
defective  because  It  falls  to  allege  the  "due 
organization  and  existence  of  the  Florida 
Central  &  Peninsular  Railroad  Company 
under  tbe  laws  of  some  nation,  state,  or 
territory,"  thatcompany  being  tbe  one  al- 
leged In  tbe  indictment  to  be  tbe  owner  o( 
the  bridge  burned.  There  is  no  merit  In 
tbls  contention.  The  Indictment  Is  found 
under  Bsctloa  4,  p.  858,  McClei.  Dig.  The 
gist  of  the  offense  Is  tbe  wlllfnl  and  mall- 
clons  burning  of  such  a  structure  that  Is 
useful  to  another,  or,  it  may  be.  to  tbe 
public;  the  validity  of  the  tenure  by  wblcb 
It  is  owned, or  the  legal  rlghtof  tbe  alleged 
owner  to  own  fluch  a  structure,  does  not 
enter  into  or  form  any  feature  of  the  of- 
fense. The  naming  of  the  owner  la  mate- 
rial only  as  a  part  of  the  description  or 
identification  of  the  thing  burned,  as  being 
within  the  prohibition  of  the  statute.  We 
apprehend  that  in  such  cases,  even  If  tbe 
alleged  owner,  the  Florida  Central  ft 
Peninsular  Railroad  Company,  was  not  a 
corpora  tlon  dejare.  It  would  he  sufficient  to' 
show  that  It  was  acorporation  de  tacto  In 
the  actual  exercise  of  Its  functlonaaa  such, 
and  that  tbe  bridge  burned  was  In  Its  act- 
ual use  and  control  as  part  of  Its  roadbed, 
necessary  to  tbe  passage  of  Its  trains.  It 
would.  Indeed,  be  a  monstrous  proposi- 
tion that  9  party  abould  be  allowed  to 
barn  the  bridges  from  under  a  railroad  in 
actual  operation,  periling  life  and  proper- 
ty with  Indiscriminate  recklessness,  and 
then  be  allowed  to  go  scot  free  because  the 
company  operating  such  road  bad  omit* 
ted  to  track  tbe  law  In  some  particular 
in  proceeding  to  acquire  corporate  exist- 
ence, la  BDcn  casea  Is  Is  necessary  only  to 
allege  In  the  Indictment,  In  snhstance.that 
the  company  Is  a  corporation,  without 
any  allegation  as  to  the  legality  or  regu- 
larity or  fact,  even,  of  Its  corporate  or- 
ganliutlou.  People  v.  Jackson,  8  Barb. 
637.  In  Owen  v.  State,  5  Sneed,  493,  where 
the  party  was  Indicted  for  the  fraudulent 
possession  ot  counterfeit  bank  notes  ot  the 
Bank  of  Tennessee,  and  where  the  indict- 
ment did  not  allege  either  that  tbe  bank 
was  a  corporation  or  was  duly  chartered. 
It  was  held  that  In  such  cases  It  was  not 
neceseary  either  to  aver  or  prove  the  cor- 
porate existence  of  such  institution ;  but, 
being  a  public  chartered  Institution  of 
that  state,  Its  coorts  would  take  ludlclal 
knowledge  thereof,  and  that  what  Is  judi- 
cially known  need  not  be  averred  or' 
proved.  McLaughlin  v.  Oom»  4  Bawle,  464 ; 
Flaher      State,  40  N.  J.  Law,  169.  In 


Johnson  State,  fSH  Ind.  304.  It  Is  held 
that  "an  indictment  for  arson,  chancing 
the  burning  of  prt>perty  Insured  against 
loBB  by  fire  by  an  Insurance  company  des- 
ignated by  a  name  apparently  Indicating 
it  to  be  a  corporation,  need  not  affirma- 
tively aver  Its  corporate  existence,  nor 
whether  it  ia  a  domeatle  or  foreign  corpo- 
ration."  State  V.  Van  IJart,17N.J.Law. 
827;  State  v.  Waller,  20  N.  J.  Law,  521. 
There  Is  some  conflict  In  the  decisiooB 
upon  this  question,  but  the  greater  weight 
of  the  authorities,  and,  as  we  think, 
founded  upon  the  better  reasoning,  is  that 
in  such  eases  it  is  not  necessary  to  arw  lo 
the  iodlctmeut  that  tbe  corporatlod  al- 
leged to  be  the  owner  "was  incorporat- 
ed," or  "was  duly  incorporated."  It  la 
sufilclent  if  the  Indictment  states  Blmply 
that  It  is  a  corporation ;  and  the  proof  of 
this  allegation,  In  Buch  cases,  we  think  la 
sufficient.  If  It  shows  that  the  company 
named  was  de  facto  In  existence,  and  de 
facto  ftxerdaing  corporate  funetlooa  and 
franchises. 

After  the  state  bad  Introduced  berevl- 
dence  and  rested,  thedefendant  introduced 
no  testimony,  but  stated  orally  to  the 
conrt,  through  counsel,  that  he  demurred 
to  tbe  evidence  ot  the  state,  and  demand- 
ed Judgment  of  tbe  court  whether  the 
state's  evidence,  it  true,  was  sufflclent  In 
law  to  convict  bim  of  the  crime  charged. 
Upon  this  the  court  ruled  that  tbe  qoea- 
tlon  raised  was  one  of  fact  for  the  Jury, 
and  not  of  law  for  the  court,  to  decide, 
and  declined  to  entertain  the  demurrer, 
and  this  ruling  Is  assigned  as  the  second 
error.  In  nrgiug  this  assignment  It  la 
eontmded  tor  thedefendant  that  the  conrt 
ehonld  have  required  the  state  attomey 
to  Join  In  the  defendant's  demurrer,  and 
that  tbe  defendant  was  entitled  to  the 
Judgment  of  the  court  as  to  whether  the 
evidence.  If  taken  as  trne,  was  sufficient  In 
law  to  authorize  a  conviction.  We  do 
not  understand  the  law  to  be,  in  criminal 
cases,  that  the  court  was  obliged  either  to 
entertain  tbe  demurrer  to  the  evidence, 
and  thereby  take  tbe  ease  from  the  Jury* 
both  as  to  ttsfacts  and  the  law  applicable 
to  them,  or  to  compel  the  state  attorney 
to  Join  In  such  demurrer.  When  the  ac- 
cused put  himself  upon  the  country  by  his 
plea  ot  not  guilty,  he  has  exercised  bis 
right,  guarantied  to  bim  by  ourconstlto- 
tion,  of  having  tbe  facts  of  bis  case 
passed  upon  by  a  Jury;  and  having,  by 
his  plea,  made  his  election  thus  to  be  tried, 
it  Is  tbe  right  of  tbe  state  to  bold  bim  to 
his  election,  and  to  have  the  facts  deter- 
mined by  a  Jury,  and  not  by  tbe  court, 
whose  function  Is  to  determine  the  law  of 
the  case.  In  such  caaee  it  1b  discretionary 
with  the  state  attorney  whether  he  will 
consent  to  take  tbe  case  from  the  jury, 
and  submit  It  for  decision  to  the  court.by 
Joining  In  such  a  demurrer.  The  estab- 
lished rule  Is  that  the  party  demurring  to 
evidence  must  admit  on  the  record,  not 
only  that  all  the  facts  proven  are  true,  but 
that  every  fact  Is  also  true  that  may  fair- 
ly and  reasonably  be  interred  from  or  de- 
duced out  of  tbe  evidence,  or  that  the  evi- 
dence reasonably  tends  towards  eatabllsh- 
!ng.  If  the  demurrer  will  do  this,  and  tbe 
state  attomoy.  In  bla  discretion,  consenta 
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that  tbe  facts  thns  admitted  shall  be  mb- 
mltted  to  the  court,  for  its  Jadgment  as 
to  whether,  under  the  law,  they  will  au- 
thorize a  coiiTlction  of  the  crime  charged, 
then  tbe  state  attorney  can  exerclae  hie 
coDBent  by  JoiDlnK  in  such  demurrer;  bat 
we  do  not  nndersxand  that  It  Is  the  prov- 
ince ot  the  court  tocompel  thestate  attor* 
ney  to  give  hie  consent  by  Joining  In  the 
demorrer.  We  think,  too,  that  It  is  entire* 
)y  discretionary  with  the  court  whether  It 
will  entertain  a  demurrer  to  evidence  In 
crlmiual  cases,  and  thereby  take  upon  It- 
Bflf  tbe  performance  or  reepanelbllitles  de- 
volving upon  the  Jury,  as  well  as  those  In- 
herent In  itself,  even  altbongb  tbecoanael 
for  both  the  prisoner  and  tbe  state  shoold 
consent  to  it;  and  we  donbt  very  much 
whcthertbecuurt's  rHfueal  to  do  so  can  be 
made  the  snbject  ot  review  in  this  court, 
where  Its  refusal  Is /n  limine  upoo  a  de- 
murrer to  evidence,  when  the  seme  result 
can  be  accomplished  afterwards  by  mo- 
tion for  new  trial,  or  in  arrest  of  Judg- 
ment. OlbBon  V.  Hunter,  2  H.  Bl.  187; 
State  v.  Soper,  16  Mu.  29».  In  Fowie  v. 
Common  CoudcII,  11  Wheat.  S20.  Jndge 
S9oRT,  delivering  the  opinion  of  the  court, 
says:  ** The  case  made  for  a  demurrer  to 
evidence  is.  in  many  respects,  like  a  special 
verdict.  It  Is  to  state  facts,  and  not  mere- 
ly testlmon;  which  may  conduce  to  prove 
them.  It  Is  to  admit  whatever  tbe  Jury 
may  reasonably  Inter  from  the  evidence, 
and  not  merely  the  circumstances  which 
form  a  ground  of  presumption.  The  prin- 
cipal difference  between  them  Is  that,  up- 
on a  demurrer  to  evidence,  a  court  may  In- 
fer, in  favor  of  the  party  Joining  in  demur- 
rer, every  fact  of  which  the  evidence  might 
Justify  an  inference;  whereas,  upon  a  spe- 
cial verdict,  nothing  is  Intended  beyond 
tbe  facts  found. "  Young  v.  Black,  7 
Cranch.  565;  Com.  v.  Parr,  5  Watts  & 
S.  345;  Hlgga  v.  Shehee.  4  Fla.882:  Doss 
V.  Com.,  1  Grat.  567;  Briater  v.  State, 
26  Ala.  107. 

The  third  aaalgoment  of  error  la  that 
tbe  court  erred  In  overraHDg  tbe  motion 
tor  new  trial.  The  motion  lor  new  trial 
was  upon  the  ground  that  the  verdict 
was  contrary  to  tbelaw.  the  evidence,  and 
tlie  charge  of  tbe  cobrt.  Under  this  as- 
signment it  is  contended  that  there  was 
not  sufficient  proof  of  venue.  Referring  to 
the  evidence  sent  up  in  tbe  bill  of  excep* 
tlons,  we  flud  that  the  bnrned  bridge  Is  lo- 
cated by  one  witness  as  being  "about  the 
tt^  mllepost  from  JncksonvlUe,  about 
miles  west  from  Lake  City."  In  Bryan  v. 
State.  19  Fia.  864.  It  Is  held  that  If  the  evi- 
dence raises  a  violent  presumption  that 
the  offense  was  committed  In  tbe  county 
charged  it  Is  suSIclrat.  In  Andrews  v. 
State,  31  Fla.  698,  It  la  held.  In  addition  to 
tbe  above,  that,  if  It  may  be  reasonably 
Inferred  from  the  evidence  that  the  crime 
was  committed  In  the  county  alleged.  It  Is 
Bufflclent.  In  tbe  case  last  cited  there  was 
no  statement  affirmatively  placing  the 
crime  Id  tbe  county  alleged,  but  there 
were,  Id  the  evidence,  references  to  various 
localities  aod  landmarks  at  or  near  the 
scene  ot  the  crime  that,  tbe  court  says, 
were  known  by  or  probably  familiar  to 
tbe  Jury,  from  which,  ander  the  liberal 
mle  laid  down  by  the  courts,  th^  may 
T.108O.no.2&— 52 
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bave  reasonably  concluded  thattheoVense 
was  committed  In  that  county.  Applying 
this  rule  to  the  facts  of  tbe  case  before  us, 
we  think  that  the  proof  of  venue  was  am- 
ply sufficient.  The  scene  of  the  crime  is 
located  on  tbe  Florida  Central  &  Peninsu- 
lar Ballroad,  2V  miles  west  of  Lake  City, 
the  county  dfte  ot  Columbia  coouty. 
From  this  tbe  Jury  could  not  only  reason- 
ably Infer  that  it  was  In  that  county,  but 
the  statement,  with  the  Jury's  knowledge 
of  location,  amounted  almost  to  positive 
proof  of  the  fact. 

Dnder  the  last  assignment  of  error  It  Is 
also  contended  that  the  evidence  does  not 
show  the  ownership  of  tbe  property  al- 
leged to  bare  been  burned.  Id  the  testi- 
mony we  find  tbe  following,  from  tbe 
state's  witness  H.  L.  Taylor:  **I  am  a 
conductor  in  the  employ  of  the  Florida 
Centra]  Sc.  Peninsular  Railroad,  On  May 
17, 1R91,  E  was  la  chat^,  as  conductor,  of 
a  paasenger  train  on  said  road.  The 
train  was  going  east,  about  the  mile- 
post  from  Jacksonville,  about  2%  miles 
west  from  liake  City.  Forsumecauae  the 
train  stopped.  Iwent  forward, andfound 
that  some  one  had  set  fire  to  a  bridge 
under  and  supporting  the  railroad  track, 
which  bridge  was  on  fire.  The  fire  had 
been  set  to  a  stringer  on  one  side  of  the 
railroad  track.  The  stringer  was  on  fire, 
and  would  have  bamed  in  two.**  Here 
we  bave  this  witness  testifying  that  he, 
at  tbe  time  of  this  crime,  was  In  the  em- 
ploy of  one  of  our  well-known  railway 
corporations,  as  conductor  of  one  of  its 
passenger  trains  "on  said  road."  His 
train  coming  to  a  stop  be  went  forward, 
and  found  that  some  one  had  set  fire  to  a 
bridge  under  and  supporting  tbe  railroad 
track.  He  had  before  mentioned  the 
Florida  Central  ft  Peninsular  Railroad, 
and  was  talking  only  about  tbe  road  of 
that  company;  then  he  Identifies  tbe 
bridge  an  being  under  and  supporting  the 
track  of  that  road.  This  we  think  clearly 
proved  the  bridge  to  be  a  part  of  the 
roadbed  ot  the  Florida  Central  ft  Penin- 
sular Railroad  Company,  and  that  .Its 
ownership  of  the  bridee  in  question  was 
thereby  snffidently  shown  to  leave  no 
room  tor  a  reasonable  doubt  on  tbe  sub- 
ject. And  we  think,  too,  from  this  evi- 
dence that  It  was  sufficiently  shown  that 
tbe  company  named  was  de  f&tsto  in  exist- 
ence, and  ae  facto  exercising  corporate 
functions  In  operating  trains  over  Its 
road. 

It  Is  further  contended  that  railway 
viaducts  are  not  "bridges,"  within  the 
meaning  of  the  statute  ander  which  this 
Indictment  was  found.  Tbe  well-estab- 
lished role  Is  that  the  words  of  a  statute 
are  to  be  understood  according  to  their 
ordinary  meaolng  In  tbe  sense  In  which 
thoy  he»t  harmonise  witb  the  subject  ot 
the  enactment,  and  the  object  which  tbe 
legislature  had  in  view  in  enacting  the 
law.  End.Interp.  St.  {  78.  Tbe  object  ot 
the  statute  under  consideration  was  to  pro- 
hibit incendiarism  In  all  Its  forms,  and  to 
prescribe  puDlsbmeots  therefor.  In  enu- 
merating the  divers  objects  or  structures 
that  might  become  the  subject  ot  the 
crime,  the  word  "bridge"  is  iDcloded. 
Tbe  ^arames  of  the  onenae  conrists  In 
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tlie  mcllcloaa  and  willful  burning;  ntid 
ve  think  the  object  ot  tbe  etutate  waa  to 
prubiblt  tbe  bnralns  ol  any  stracture  to 
wblch  tbe  term  "bridge"  could  be  appro- 

Erlately  applied.  Turnlnff  to  Webster's 
lictlonnry,  we  find  the  word  "bridge" 
defined  to  be:  *A  stroctore,  usually  of 
wood,  stone,  brick,  or  Iron,  erwted  over 
a  river  or  other  water  coarse,  or  over  a 
cnasm,  railroad,  etc.,  to  make  a  passugre- 
wny  fruni  ooebanktotheother;  anything 
supported  at  tbe  endu,  which  serves  to 
keep  some  other  thing  from  renting  upon 
the  object  spanned,  wblch  forms  a  plat- 
form or  staging  over  which  something 
passes  ur  Is  conveyed. "  This  expresses  to 
oar  ralnds,  very  clearly  and  concisely,  tbe 
definition  ot  a  bridge.  In  the  senM  In  which 
the  word  Is  ordinarily  uHod  and  onder- 
atood,  and  we  think  applies  with  em- 
phaalfl  to  those  ntructures  forming  parts 
of  our  railway  beds  by  which  they  span 
streams,  chasms,  ditches,  etc.  Certainly 
no  bridge  tian  be  burned  that  would  be 
more  mischievously  disastrous  In  Its  con- 
sequences than  the  one  Intended  to  sup- 
port the  rapidly  passing  train  freighted 
with  haman  life.  Our  only  surprise  Is 
that  a  severer  punlshmtint  Is  not  pre- 
scribed for  tbe  bnrnlni;  of  such  structures 
than  for  that  of  the  bridge  spanning  the 
ordinary  wagon  way.  Enfield  Toll 
Bridge  Co.  v.  Hartford  ft  N.  H.  R.  Co.,  17 
Conn.  40;  State  v.  Gorham>  87  Me.  461; 
Blsb.  St.  Crimes.  §801. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  court  bdowte  therefore 
affirmed. 

c»  Fis.  in) 

Oabtin  et  aJ.  v.  Watkins. 

(Supreme  Cowrt  of  Florida.   Mardi  88, 1899.) 

Appeai.  ih  Cbahobbt— DsCBsa  pbo  Coktesbo — 
Makribd  'Wohbk— BiPAaLTS  Ebiatb— JUDIOUI. 
Salbs— RiaHTS  or  .POBOHASXB — RsvEBSAL  or 
Deobkb— Costs. 

1.  An  appeal  in  chancery  proceediogs  can  be 
taken  from  a  final  decree  rendered  upon  a  decree 
pro  CMifetBo,  and  upon  snch  appeal  the  legrality 
M  all  proceedlDgapnorto  the  aefault  is  open  for 
review,  and  the  appellant  can  take  advantage  of 
any  reversible  error  apparentupm  sooh  procead- 

2.  Ihe  proceedings  in  a  obanoery  cause,  after 
a  decree  pro  cotifesso  rcwularly  entered,  are  ex 
parte,  and  tbe  party  In  aefsnlt  will  not  be  en- 
titled to  notice  of  them;  but,  while  snch  pro- 
oeedii^  are  ea>  parte,  tbe  final  decree  in  the  oanse 
most  be  proper,  and  oomeqowt  apon  the  case 
made  in  the  oill. 

3.  The  separate  statntorr  property  of  a  mar- 
ried woman  can  be  charged  in  equity  with  a  de- 
mand for  ffork  done  and  material  fumlabed  on 
said  property,  whether  in  pursoanoeof  her  per- 
sonal engssement,  or  on  the  contract  of  her  tins- 
band,  who  acts  as  her  agent,  with  her  knowl- 
edge or  apEWOval. 

4.  A  purchase  made  by  a  stranger  to  the  rec- 
ord in  a  chancery  proceeding,  who  has  advanced 
bis  money  at  a  public  sale,  under  a  decree  ren- 
dered by  a  court  of  competent  Jurisdiction,  and 
who  has  accepted  a  deed  upon  tnnflrmation  of  the 
sale,  cannot  be  avoided  by  a  sabssquent  reversal 
of  the  deoree  for  error,  unless  the  oeereebe  void. 

5.  W.  filed  a  bill  in  chancery  against  Mrs. 
G.  and  husband  to  subject  the  separate  statutory 
real  estate  of  the  wife  to  the  payment  of  a  de- 
mand work  and  material  furnished  at  the  in- 
stance of  the  wife  on  her  said  property,  and  also 
for-tlie  p^ioent  ot  certain  cosu  incurred  In  a 
suit  St  law.  Aftsr  a  decree  pro  oonfnM,  a  final 


decree  was  entered  ordering  the  saleof  the  wife's 
said  pn^ert;  to  pay  tiie  demand  for  work  and 
material,  and  alao  said  costs.  The  wUe'a  prop- 
erty was  sold  under  this  decree,  and  W.,  a  stran- 
ger to  the  reoord,  bouabt  it  at  a  public  nle  made 
by  a  commissioner.  The  purchase  money  was 
paid,  the  sale  confirmed,  and  a  deed  aeilvered  to 
the  pnrohaser  t>efore  appeal  taken,  field,  without ' 
deciding  whether  or  not  thmre  was  error  in  not 
sequestuiDg  the  rents  and  profits  of  the  wife'a 
separate  estate,  instead  of  decreeing  a  sale  of 
the  corpuM,  that  the  court  bad'jurisdiction,  both 
of  the  subject-matter  and  of  tbe  parties,  and 
that  tne  saleof  the  property  under  tho  decree  ren- 
dered before  appeal  taken  passed  tbe  title  to  the 
purchaser,  ana  that  it  could  not  be  affected  even 
if  tbe  decree  be  reversed.  Held,  further,  that 
the  Item  ot  coats  waa  not  a  proper  allowanoa 
against  the  wife's  property,  and  the  decree  should 
be  modified  to  this  extent. 
{SyUcOivx  by  the  Court. ) 

Appeal  from  circuit  court.  Orange  conn- 
ty ;  John  D.  Bhoohr,  Judge. 

Bill  by  S.  C.  Watkins  against  BalHe  J. 
Oarvln  and  Wade  Qarvln,  her  husband,  tu 
subject  the  separate  real  estate  ot  the  wife 
to  the  payment  of  a  demand  for  work 
and  material  furulsbed  at  her  Instance  on 
said  real  estate,  and  for  the  payment  of 
certain  costs.  From  a  decree  tor  plaintiff, 
defendants  appeal.  Affirmed. 

£.  K.  Foster,  for  appellants.  A.  ii. 
Tbraab^Ft  for  appellee. 

M4BBT,  J.  The  appellee,  S.  0.  Watkins, 
filed  a  bill  In  equity  In  the  Orange  county 
circuit  court  on  the  iflst  day  of  July,  A. 
D.  1887.  against  appellants.  Sallle  J. 
Garvin  and  her  hnsband,  Wade  Oarvln. 
In  this  bill  It  Is  alleged  that  tbe  appellee 
Institated  a  salt  at  law  In  the  clrcnlc 
coart  ot  Orange  eoanty  against  appellants 
to  enforce  a  lien  for  work  done  and  ma- 
terial furnished,  and  on  tbe  6th  day  of 
April,  A.  D.  18K6,  obtained  a  Judgment  for 
f 124.60  and  costs  of  suit;  that  execution 
was  Issued  on  said. Judgment,  and  levied 
on  a  house  and  lot  In  Sanford,  Fla.,  and 
which  was  sold  nuder  said  execution  at 
sheriff's  saleto  W.  L.  Thrasher  for  the  sum 
of  91dO.  and  a  deed  executed  to  said  pur- 
chaser conveying  to  him  said  house  and 
lot;  that  afterwaris  said  appellants, 
Sallle  J.  Oarvln  and  Wade  Qarvln,  filed  a 
bill  in  chancery  against  appuUee.  Watkins, 
.W.  L.  Thrasher,  the  purchaser  at  said 
sale,  and  tbe  sheriff  of  Orange  county, 
and  alleged  therein  that  said  Sallle  J. 
Oarvln,  at  the  time  uf  the  Instlttitlon  of 
the  said  suit  at  taw  and  the  filing  of  said 
bill,  was  a  married  woman,  and  that 
said  house  and  lot,  to  wit,  lot  1.  block  11, 
tier  B,  was  the  separate  statutory  prop- 
erty and  estate  of  said  Sallle  J.  Oarvln. 
and  not  Uable  or  subject  for  any  debt  or 
demand  against  her  husband,  and  conid 
not  be  sold  under  said  execution ;  and  the 
prayer  of  said  bill  is  that  said  Judgment 
and  execution  at  law,  and  all  proceedings 
had  under  tbe  same,  be  declared  null  and 
void,  and  that  said  sale  be  set  aside,  and 
that  said  W.  L.  Thrasher  be  orderiid  to 
reconvey  said  premises  to  Sallle  J.  Oarvln. 
and,  apon  his  doing  so,  that  the  said 
sheriff  refaad  to  him  the  purchase  money 
paid  by  blm  for  said  house  and  lot. 

Appellee,  Watkfne.  further  alleges  In  bis 
bUl  that,  by  consent  of  counsel  lor  all  par- 
ttes,  the  conrt  decreed  that  the  Jndgmsot 
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rendered  Id  nald  salt  at  law  In  favor  of  S. 
C.  W»tklaB  agalnet  Wade  Qarvln  and 
Sallle  J.  GarviD  be  annulled  and  set  aolde 
as  to  SalUe  J.  Garvin ;  that  the  execution 
iBBued  thereon  be  quashed,  and  the  said 
sale  made  thereunder  be  vacated  and  set 
aside.  Farther,  that  said  Thrasher  re- 
convey  Bald  premlaefl  to  said  Sallle  J. 
Garvin,  and  said  eherlR  refund  to  Thrash- 
er the  purchase  money  he  had  paid  on 
said  purchase;  that  in  said  consent  de- 
cree, however,  it  ia  adjudged  that  the  aald 
Judgment  at  law  In  favor  of  S.  G.  Watklns 
shall  stand  confirmed  as  aisalnst  the  said 
Wade  Oarvlo,  and  upon  his  failure  to  pay 
sold  amount  and  Interest  thereon  ana  all 
costs,  within  10  days  after  the  record  of 
the  decree,  that  execution  issae  for  said 
amounts. 

It  Is  farther  alleged  by  appellee,  Wat- 
klos,  that  said  Thrasher  reconveyed  suid 
liouse  and  lot  to  said  Sallle  J.  Garrin, 
and  that  said  Wade  Garvin  failed  and  re- 
fused to  pay  said  Indgment.  interest,  and 
costs;  that  on  the  Ist  day  of  February, 
1887,  execution  Issued  on  said  Judgment 
ajiralDst  Wadu  Garvlu,  and  was  levied  on 
certalo  penonal  property,  which  was 
claimed  ny  said  Sallle  J.  Oarvln  as  her 
separate  property,  and  on  a  trial  In  reft^r* 
ence  thereto  her  claim  was  sustained,  and 
the  sheriff  of  Orange  county  returned  said 
cxecntlon,  with  the  Indorsement  that 
"search  had  been  made,  and  do  property 
could  be  found  npoD  which  a  levy  could 
be  made.** 

The  bill  farther  alleges  that  the  demand 
sought  to  be  enforced  In  said  enlt  at  law. 
and  ou  which  said  Judgment  was  ob- 
tained, was  lor  work  done  and  material 
furnished  by  appellee  for  the  benefit  of  the 
Heparate  statutory  property  of  said 
Sallie  J.Garvin  In  building  her  dwelling 
house  Id  the  town  of  Sanford,  Fla.,  on 
said  lot  I,  block  11.  tier  B,  and  which  has 
been  decreed  to  be  the  separate  statu- 
tory property  of  said  Sallie  J.  Garvin; 
and,  further,  that  the  contract  or  agree- 
mentunderwhleh  said  work  was  done  nnd 
material  was  furnished  was  made  by  said 
Wade  Garvin  as  agent  forhls  wife,  the  said 
Sallle  J.  Uarvln,  and  with  her  knowledge, 
approval,  and  consent  Further,  that 
said  Sallle  J.  Garvin  has  a  large  and  val- 
uable separate  statutory  property,  con- 
sisting of  satd  dwelling  house  on  which 
Bald  work  was  done,  and  for  the  f^onstruc- 
tion  of  which  said  material  was  furnished 
on  the  suld  lot,  and  another  house  on  said 
lot.  from  which  large  rents  are  received, 
and  also  valuable  personal  property. 

The  prayer  of  the  bill  Is  for  proceRs,  and 
that  by  decree  of  the  court  the  appellants 
be  ordered  to  pay  the  sum  of  money  due 
as  aforesaid,  with  interest  thereon,  and 
costs,  to  appellee,  on  or  before  a  short 
day  to  he  therein  named,  and  In  default 
thereof  that  said  statutory  property  of 
the  said  Sallle  J.  GarviD,  or  so  much  there- 
of as  may  be  sufficient  to  pay  said  debt, 
be  sold  by  a  master  of  the  court,  and  the 
proceeds  applied  to  the  payment  of  ap- 
pellee's Bflld  claim,  or  that  a  receiver  be 
appointed  to  take  charge  of  the  said  sepa- 
rate statutory  property  of  said  Sallle  J. 
Garvin,  or  so  much  thereof  as  may  be 
deemed  aafflclent,  and;"ont  of  the  reots 
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and  profits  arising  therefrom,  to  pay  the 
said  demand  of  appellee,  and  all  costs,  In- 
cluding about  f2(;  Incurred  by  appellee  In 
and  about  the  levy  of  the  execution  and 
the  trial  of  the  claim  Interposed  by  said 
Salile  J.  Garvin:  and  that  appellee  have 
such  other  and  further  relief  In  the  prem- 
ises aa  equity  may  require  and  Bhairseem 
meet. 

Upon  the  filing  of  the  foregoing  bill, 
subpcena  was  regularly  Issued,  retornable 
on  role  day  In  Angnst,  A.  D.  1887,  and  the 
same  was  served  on  both  defendants. 
Wade  Garvin  and  RalUe  J.  Garvin.  An 
appearance  was  entered  for  suld  defend- 
ants on  rule  day  Id  August,  A.  D.  1887; 
and.  Id  default  of  plea,  answer,  or  demur- 
rer, a  decree  pro  confsnso  was  entered 
against  said  defendants  on  the 5th,— the  ' 
same  being  rule  day  of  September,  A.  D. 
1887.  At  a  subsequent  date,  on  application 
of  the  solicitor  for  appellee,  an  examiner 
was  appointed  and  testimony  taken,  ex 
parte,  for  the  complainant  below,  appel- 
lee here.  On  the  report  of  the  testimony 
taken  by  the  examiner,  a  final  decree  was 
rendered  od  the  24tb  day  of  January.  1888. 
as  follows,  vli.:  "Tbla  day  this  canse 
came  on  to  be  beard  nn  the  bin  and  testi- 
mony, and  upon  conslderattuD  thereof  It 
Is  ordered,  adjudgt;d,  and  decreed  thut  the 
complainant,  S.  C.  Watklns,  do  have  and 
recover  of  and  from  the  respondents,  Sal- 
lle J.  Garvin  and  Wade  Garvin,  the  sum  of 
one  hundred  and  twenty-tour  and  60-100 
dollars,  with  interest  thereon  from  the 
5th  day  of  April.  1886,  and  thirty-two  and 
24-100  dollars  for  costs  expended  by  com- 
plainant, and  the  costs  of  this  proceeding, 
including  a  fee  of  fifteen  dollars  for  the 
examiner  for  taking  the  testimony  In  this 
cause.  And  it  appearing  to  the  court 
that  said  sum  of  one  hundred  and  twenty- 
four  and  BO-lOO  dollars  Is  due  for  labor 
done  and  material  furnished  for  the  bene- 
fit of  the  separate  property  of  the  defend- 
ant Sallle  J.  Garvin,  In  default  of  the  pay- 
ment of  said  sums  of  money  on  or  before 
the  25th  day  of  February,  1888,  It  Is  or- 
dered, adjudged,  and  decreed  chat  the  fol- 
lowing described  property,  the  separate 
statutory  property  of  Sallle  J.  Garvin,  be 
sold,  and  the  proceeds  of  said  sale  applied 
to  the  payment  of  said  sums  of  money, 
to  wit,  tot  one,  block  eleven,  tier  B,  f)ii 
the  corner  of  Pine  avenueand  Ninth  street, 
In  the  town  of  Sonford,  In  Orange  county, 
Fla.,  and  that  Andrew  Denham  he,  and 
he  Is  hereby,  appointed  a  special  master 
to  advertise  and  sell  said  land,  and  the 
house  thereoD,  according  to  law,  and 
make  report  to  this  court  of  his  actings 
and  doings  In  the  premises."  In  pursu- 
ance uf  this  decree  the  said  master  adver- 
tised and  sold  at  public  outcry  the  real  es- 
tate therein  mentioned,  to  wit,  lot  1, 
block  11,'  tier  B,  ou  the  corner  of  Pine 
avenue  and  Ninth  street.  In  the  town  of 
Sanford,  Fla.,  on  the  first  Monday  In  April, 
A.  D.  18S8,  to  R.  H.  Whltner,  for  the  sum 
of  9220;  and  upon  the  report  thereof  to 
the  court  this  sale  was  confirmed  un  the 
5th  day  of  April.  A.  D.  18R8.  On  a  subse- 
quent day,  to  wit.  the  14th  day  of  Moy,  A. 
D.  1888.  B.  H.  Whltner,  said  purchaser, 
tiled  In  the  office  of  the  clerk  of  the  circuit 
conrt  aforesaid  hli  petition  for  a  writ  of 
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tiBBlstance,  based  upon  tbe  refusal  of  tbe 
safcl  Sallie  J.  GhftId  to  Burrender  to  him 
the  pousessioD  of  said  property.  The 
court,  upon  consideration  of  tblo  petition, 
alter  due  notice,  directed  that  a  writ  of 
asHlstance  do  issne  to  the  sherltf  of  Orange 
county,  commanding  blm  to  remove  tbe 
aald  Sallle  J.  Oarvin  from  the  said  prem- 
ises, and  to  place  the  said  petitioner,  R. 
H.  Whitner,  In  pofisesHlon  of  the  same,  on 
or  before  tbe  20tb  day  of  May.  A.  D.  1888; 
and  thereupon,  ou  the  19th  day  of  May, 
A.  D.  188S,  the  said  defendants.  Wade  Qar- 
vId  and  SalUe  J.  Garvin,  entered  an  ap- 
peal from  tbe  final  decree  rendered  on  the 
24tb  day  of  Jannary,  A.  D.  18S8,  and  tbe 
decree  of  April  5. 1888,  confirming  the  re- 
port of  sale,  to  this  court. 

In  tbe  petition  of  appeal  filed  here  It  is 
alleged  that  the  court  erred  in  granting 
tbe  various  decrees  in  said  cauHe.  both 
the  Interlocutory  decree  appointing  an  ex- 
aminer, the  final  decree,  tbe  dmrree  affirm- 
ing sale,  and  In  granting  the  writ  of  as- 
sistance. 

As  appears  from  the  foregoing  state- 
mwit, after  appearance,  and  npon  a  fallore 
to  plead,  answer,  or  demur,  appellee's  bill 
of  complaint  was  taken  asconfessed  on  tbe 
6th  day  of  September,  A.  D.  18R7,  and,  no 
motion  having  been  made  to  set  aside  the 
default  within  20  days  from  that  date,  tbe 
decree  became  absolute  under  tbe  rule, 
and  tbe  further  proceedings  In  the  caune, 
up  to  and  including  the  final  decree,  were 
ex  parte.  Under  our  decisions  It  la  settled 
that  an  appeal  can  be  taken  frtim  a  final 
decree  rendered  npon  a  decree  pro  coafesso 
made  absolute  under  tbe  rule.  Hart  v. 
Strlbling.  21  Fla.  186,  and  authorities 
cited,  npon  such  appeal  tbe  legality  of  all 
tbe  proceedings  prior  to  tbe  default  Is 
opened  tor  review,  and  tbe  appellants  can 
take  advantage  of  any  reversible  error 
apparent  npon  those  proceedings.  If  such 
error  prior  to  the  default  be  discovered, 
the  subsequent  decrees  and  proceeding) 
may  be  set  aside;  but.  If  no  such  error  be 
found,  the  proceedings  after  defanlt  are  fx 
parte,  and  the  defendant  In  default  will 
not  be  entitled  to  any  notice  of  them. 
But  while  tlie  proceedings  subsequent  to 
a  decree  pro  coufesso  are  ex  parte,  and 
the  defendant  Is  not  entitled  to  notice  of 
them,  and  has  no  right  to  object  to  their 
regularity,  yet  the  final  decree  tn  thecanse 
must  be  proper  and  consequent  from  tbe 
ratie  made  In  tbe  bill.  Betton  v.  WllllamH, 
4  Fla.  11;  Freeman  v.  Timanna,  12  Fta. 
S9.1:  State  v.  Railroad  Co..  16  Fla.  708; 
Marks  v.  Baker.  20  Fla.  9-<!0;  Hart  v.Strib- 
ling.  supra.  The  proceeding  here  Is  In 
chancery  to  subject  the  separate  statutory 
property  of  a  married  woman  to  the  pay- 
ment of  a  demand  tor  work  and  labor  per- 
formed In  the  Improvement  of  said  prop- 
erty at  her  Instance  and  procurement. 
The  testimony  taken  ex  parte  after  the 
entry  of  the  decree  pro  confbsso  shows 
that  the  sum  of  f 124.60,  for  which  tbe  Judg- 
ment at  law  was  rendered,  was  for  work 
and  material  fnmlsbed  by  appellee  In 
building  a  dwelling  bonse  for  Sallie  J. 
Garvin  on  her  separate  property,  de- 
scribed In  the  bill,  with  her  knowledge 
and  at  her  instance.  In  tbe  former  opin- 
Ion  In  this  caose,  filed  prior  to  tbe  grant- 
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Ing  of  the  rehearing,!  It  was  held  that 
there  was  no  error  in  the  proceedings 
prior  to  the  default;  and  that  appeilee 
was  entitled,  under  the  case  made  In  bis 
bill  and  sustained  by  the  testimony  taken 
ex  parte,  to  a  decree  for  tbe  amount  due 
lor  work  and  material  furnished  in  bulldtng 
said  house,  and  costs  in  this  proceeding 
Dp  to  tbe  appeal.  It  was  further  held 
that  the  chancellor  committed  an  error  In 
allowing,  as  a  proper  charge  against  the 
married  woman's  property,  the  sum  of 
f32.24,  costs  In  tbe  suit  at  law;  but  as 
her  separate  property  had  been  sold  at  a 
public  sale  by  virtue  of  tbe  decree  of  the 
chancellor  to  pay  tbe  said  amount  due  for 
work  and  material  and  said  costs,  and 
had  been  purchased  by  a  stranger  to  tbe 
record,  and  the  Dale  confirmed  before  any 
appeal  taken,  a  reversal  of  tbe  decree  on 
appeal  would  not  affect  said  sale.  Coun- 
sel for  appellants  asked  for  a  rehearlag  on 
the  Kround  that  tbe  court  ovwiooked  In 
its  opinion  tbe  fact  that  tbp  cnntrnct  al- 
leged as  imposing  tbe  liability  In  this 
case  was  entered  into  under  tbe  rights  of 
married  women  under  tbe  constitution  of 
1868,  and  the  decree  should  have  seques- 
tered tberenteandprnfit8.and  not  ordered 
a  sale  of  tbe  married  woman's  property ; 
and  also  that  the  Jud^ient  against  the 
husband  was  obtained  by  suit  commenced 
nnder  the  constitution  of  1868,  and  tbe  re- 
leasing the  wife  by  consent  from  the 
effects  of  that  Judgment  must  be  taken 
with  all  its  force  under  that  constitution, 
and  no  greater  rights  or  remedies  accrued 
to  appellee  by  tbe  adoption  of  tbe  eonstl- 
tutlon  of  1885. 

The  court  did  not  oTeriook  tbefact  that 
ttaefndebcednesa  sought  to  be  enforced  In 
this  suit  arose  wblletbecouatitotlonof  186^ 
was  in  force.  Tberehearing  wasgrantedln 
order  thata  taller  discnsslun  migbtbe  bad 
by  counsel  on  the  power  of  the  court  to 
order  a  sale  of  tbe  eorpaa  of  the  estate.  In- 
stead of  sequestering  the  rents  and  profits 
thereof.  It  Is  contended  for  appellants  on 
the  rehearing  that  the  wife's  separate 
property  cannot  be  sold,  under  the  con- 
stitution of  1868,  to  pay  her  husband's 
debt.  This  Is  true,  unless  she  charges  her 
separate  property  witliln  an  express  lien, 
in  tbe  manner  provided  by  statute  for  tbe 
payment  of  each  debt.  Our  Judgment 
does  not  proceed  upon  the  theory  that  the 
wife's  property  was  sold  to  pay  her  bcs- 
band's  debt.  The  demand,  so  tar  as  for 
work  and  material  tarnished  Is  concerned, 
is  a  proper  charge  against  her  own  prop- 
erty, arisiiig  out  of  a  contract  of  henielf 
in  reference  to  It.  The  fact  that  the  con- 
tract was  made  In  the  name  of  her  bae- 
band,  who  acted  for  her,  doe^  not  change 
tbe  liability.  It  Is  alleged  that  the  con- 
tract was  made  fur  her,  at  her  request, 
and  tbe  proof  sustains  this  charge.  Nor 
duesa  dlfferentresultflow  from  setting  the 
Judgment  at  law  aside  as  to  the  wife. 
This  Judgment  was  auulllty  as  to  ber.and 
It  does  not  app^r  that  It  was  set  aside 
under  any  agreement  that  appellee  would 
look  alone  to  tbe  busband,  Intheeaaa 
referred  to  In  tbe  former  opinion  of  Smith 
V.  Foytbress.  S  Fla.  92.  tbe  busband  pnr- 
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chased  sapplleB  and  ImproTements  tor  the 
wUe'8  separate  property,  and  ezeunted 
notes  lo  his  name  lor  the  amoant  dne. 
Judgment  was  obtained  afcainst  him  on 
the  notes,  and  execution  returned,  "No 
property  found  on  which  to  make  a 
levy."  After  this  a  bill  In  equity  woh  filed 
to  subject  the  wife's  iieparate  real  estate 
to  pay  the  amount  for  which  Judgment 
had  be<>n  obtained,  and  It  was  sustained. 
We  have  no  hesitancy  In  holding.  In  the 
light  of  our  declelonn,  that,  under  tbe  alle- 
gatloDsof  appellee's  bill  and  the  testimony 
before  us,  he  is  entitled  to  a  decree  for 
9124.60,  and  Interest  thereon  from  tbe 
6th  day  of  April,  A.  D.  1886.  at  tbe  rate  of 
8  per  cent,  per  annum,  and  that  the  aarae 
Is  a  charge  on  the  separate  property  de- 
scribed III  the  bill  of  Sallle  J.  Garvin. 
Smith  V.  Poythreas,  supra;  Merrltt  v. Jen- 
kins, 17  Fla.  598:  Blnmer  t.  Pollak.  18  Fla. 
707;  Thrasher  V.  Dolg,  Id.  809;  Harwuod 
r.  Root,  20  Fla.  940:  Schnabel  t.  Bette, 
38  Fla.  178. 1  »onth.  Rep.  69»;  0*Nell  v. 
PerrtTal,  SS  Fla.  118,  6  Soatb.  Rep.  809. 
We  think  the  item  of  183.24,  costs  in  the 
law  proceedlne,  shoald  not  hare  been  al- 
lowed by  the  court  as  a  charge  against 
the  wife's  property,  and  that  the  decree 
pro  contesao  will  not  prevent  her  from 
tnking  advantage  of  this  error  on  appeal. 
Tbe  appellee  was  entitled  to  snch  final 
decree  as  his  bill  Justified.  He  can  only 
charge  the  wife's  property  with  such  de- 
mands as  the  law  allows  her  to  impose 
upon  it,  and  this  cost  item  was  not  con- 
tracted on  the  credit  of  her  property  or 
for  Its  benefit,  and,  as  appears  from  the 
bill  itself.  Is  nut  a  proper  chargH  against 
it.  The  decree  of  the  court  was  for  the 
sale  of  tlie  property,  and  act  for  the  seq- 
uestration of  its  rents  and  profits.  The 
wife's  property  was  sold  under  this  decree 
before  any  appeal  was  taken,  and  a 
stranger  to  the  record  bought  it.  The 
purchase  money  was  paid,  the  sale  con- 
firmed, and  the  purchaser  received  a  deed. 
The  appeal  was  then  entered  from  the 
final  decree  ordering  tbe  sale,  and  also  the 
decree  confirming  the  sale,  and-  the  pur- 
chaser, by  agreement,  is  a  party  to  this 
appeal.  The  questions  thus  presented 
extend  beyond  the  propriety  or  the  proper 
exercise  of  discretion  on  the  part  of  the 
court  in  decreeing  a  sale  of  the  property. 
Instead  of  ordering  a  seqaestratfon  of  its 
rents  and  profits.  The  question  tn  refers 
ence  to  the  purchase  Involves  the  power 
and  Jurisdiction  of  the  court  to  order  the 
sale,  for  we  think  the  authorities  sustain 
the  rule  that  a  purchase  made  by  a 
stranger  to  tbe  record,  who  has  advanced 
his  money  at  a  public  sale  under  a  decree 
rendered  by  a  court  of  competent  Juris- 
diction,  and  who  has  accepted  a  deed, 
cannot  be  avoided  even  by  a  subsequent 
reversal  of  the  decree  for  error,  unless  it  be 
void.  The  rule  at  law  is  welt  established 
that  tbe  title  of  a  purchaser  at  execution 
sale,  under  process  Issued  from  a  court  of 
general  Jurisdiction,  is  not  eRected  by  a 
subsequent  reversal  of  the  Judgment  from 
which  the  execution  emanated.  This  was 
det'lded  io  Ponder  v.  Moseley,  2  Fla.  207, 
and  abundant  authority  sustains  it.  In 
Jesftup  V.  Bank,  16  Wis.  604,  It  was  held 
that  where  a  sale  was  allowed  fb  take 
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place  upon  a  decree,  without  any  steps 
taken  to  stay  proceedings,  the  title  of  a 
stranger  who  purchases  and  advances  his 
money  will  not  be  divested  by  a  subse- 
quent reversal  of  the  decree.  It  is  said  in 
this  case  tbatsomeautboritles  make  adis- 
tinctlon  between  cases  where  the  pur- 
chase Is  by  a  stranger  and  those  where  a 
party  to  the  record  buys,  holding  that  a 
subsequent  reversal  will  not  ovoid  tbe 
former,  but  will  the  latter.  A  similar  dis- 
tinction also  seems  to  be  made  between 
cases  where  the  sale  rests  wholly  on  the 
decree,  such  as  private  commissioners' 
sales  and  those  where  the  purchase  Is 
made  at  a  public  Judicial  sale  under  a 
decree.  The  former  will  be  avoided  by  re- 
veraal,  while  the  latter  wilt  not.  Oebell  v. 
Foxworthy's  Heirs,  9  B.  Mon.  228;  Clark's 
Heirs  V.  Farrow,  10  B.  Man.  446.  Here  we 
have  a  sale  made  by  a  master  In  chancery 
at  public  outcry,  under  a  decree,  and  a 
completed  purchase  by  a  stranger  to  the 
record  before  any  appeal  taken.  This 
purchase  cannot  be  avoided  by  any  mere 
errors  or  Irregularitlra  In  the  decree  not 
extending  to  tbe  power  of  the  court  to 
render  It.  Ror.  Jud.  Sales,  S  138;  Leslie 
T.  Richardson.  60  Ala.  563;  Phillips  v.  Beo- 
son,  82  Ala.  500,  2  South.  Rep.  93;  Ham- 
mond V.  Winchester,  83  Ala.  470,  2  South. 
Rep.  892;  Gray  v.  Brignardello,  1  Wall. 
627.  Did  tbecoart  harejnrlsdictlon  to  ren- 
der  the  decree  tor  the  sale  of  the  wile's 
property?  The  bill  shows  that  the  sepa- 
rate property  of  SalUe  J.  Oarvin  was  at 
tbe  time  yielding  a  Taluable  rental,  and 
that  she  owned  personal  property.  If 
the  earn  was  before  us  relieved  from  the 
effects  of  the  sale  under  the  decree,  we  do 
not  Intimate  that  It  would  not  be  reversed 
for  error.  Our  inquiry,  however,  now  Is 
to  ascertain  If  tbe  court  had  tbe  power 
to  order  tbe  sale  of  the  property.  Counsel 
refer  to  the  case  of  Harwood  v.  Root,  20 
Fla.  940, us  authority  for  his  position  that 
the  married  woman's  property  cannot  be 
sold,  hut  its  rents  and  profits  must  be 
sequestered.  In  that  case  the  demand 
sought  to  be  charged  on  tbe  wife's  prop- 
erty was  for  the  purchase  money  of  per- 
sonal property  sold  to  tbe  wife  on  the 
credit  of  her  estate.  The  language  used 
In  tbe  opinion  is:  "The  rule  prevailing  in 
a  court  of  equity,  however.  In  a  case  such 
as  this,  is  to  sequester  the  rents  and  prof- 
its of  the  property,  rather  than  to  sell  the 
corpus  or  body  of  tbe  estate.  7*hl8  Is  the 
rule  which  would  prevail  in  equity  as  to 
an  estate  with  limitations  like  those  con- 
tained in  onr  statute,  and  we  cunnot  con- 
clude otherwise  than  that  It  should  pre- 
vail here."  The  authority  referred  to  on 
this  point  is  the  case  of  Coal  Co.  v.  Dyett, 
7  Paige,  9.  In  that  case  tbe  property  was 
vested  in  a  trustee  for  the  benefit  of  the 
wife  for  life,  with  remainder  to  her  chil- 
dren, and  It  was  held  that  she  could  not, 
without  the  assent  of  tbe  trustee,  con- 
tract any  debt  which  would  be  a  charge 
upon  the  remainder  to  tbe  children,  even 
for  expenditures  which  are  beneflolal  to 
the  whole  estate.  It  was  farther  held  In 
the  same  case  that  the  separate  estate  of 
a  ^me  covert  Is  In  equity  chargeable  with 
her  debts  contracted  upon  the  credit  of 
that  estate,  to  the  same  extent  that  the 
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estate  of  a  Aine  mis  la  chargeable  vltli 
her  debts  by  the  comdioD  law.  The  de- 
cMoD  In  Harwood  v.  Root,  supra,  was 
rendered  on  demurrer  tu  the  bill  before 
any  decree  had  been  entered  for  a  aale  of 
the  wife's  property,  and  the  point  we  are 
now  considering  was  not  presented  to  the 
court.  In  O'Neil  t.  Pertivnl,  ffl  Fla.  118. 
5  8uuth.  Rep.  S09,  wlipre  the  demand 
bronebt  forward  as  a  charge  on  the  wire's 
separate  property  was  for  material  lar- 
nlfihed  In  the  constractlon  of  Improve- 
ments thereon,  similar  In  this  respect  to 
the  case  now  before  ns,  It  was  said  by 
the  court:  "Without  meaning  to  admit 
that  the  eoipnti  of  the  estate  of  a  mar- 
ried woman  cannot  be  sold  for  the  pay- 
ment of  a  debt  of  this  character,  we  think 
that  In  this  case  the  rents  and  profits  of 
the  property  should  be  subjected  to  Its  pay- 
ment." In  Kelly  on  Contracts  of  Mar- 
ried Women  (page  280)  It  Is  said:  "In 
those  states  which  bold  that  lands  are 
chattels  for  the  payment  of  debts,  and 
subject  to  execution,  and  Intbosestatra 
which  confer  upon  her,  by  statute,  the 
general  power  to  hold  property  and  con- 
tract as  If  aaljaiia,  there  can  be  no  doubt 
but  that  the  corpus  can  be  taken;  but  In 
those  states  where  these  do  nut  exist,  and 
the  statute  merely  Invests  her  with  the  le- 
gal tXtVe,  Instead  of  permlttlDs;  the  prop- 
erty to  pass  to  the  haaband  under  the 
common  law,  the  decisions  are  not  har- 
monious." Un  the  one  hand,  It  Is  asserted 
thatthecoTpujsot  her  real  estate  Is  not  lia- 
ble for  her  debts;  on  the  other  hand.  It  Is 
maintained  that  the  corpus  Is  liable  when 
she  holds  the  estate  to  her  separate  use, 
as  she  does  under  tbe  statute,  for  the  rea- 
son that.  If  she  Is  allowed  tceontract  tn- 
debtednesa  with  respect  to  her  separate 
property,  It  shoald  be  held  liable  to  the 
extent  of  her  Interest,  whether  that  be  the 
corpus  or  the  Income,  anleBS  otherwise 
proTtded  by  statnte.  This  author  says 
(page  2S1)  that  between  these  two  poRl- 
tlons  the  latter  Is  the  best.  It  Is  settled 
by  onr  decisions  that  tbe  wife,  possessed 
of  separate  statutory  property,  can  con- 
tract Indebtedness  for  Improvenienta  on 
the  same,  or  charge  It  with  a  demand, 
where  the  debt  Is  created  on  the  credit  of 
her  estate.  In  Whitestdes  r.  Cannon,  2S 
Mo.  457.  the  decision  was  that  the  sepa- 
rate real  estate  of  the  wife  eould  be  sold 
to  pay  a  debt  contracted  by  her  on  the 
credit  of  her  separate  estate.  Phillips  v. 
Graves,  SO  Ohio  St.  871.  holds  that  a  mar- 
ried woman  pustessed  of  a  separate  es- 
tate may  charge  It  with  her  debts  to  the 
extent  that  the  same  were  Incurred  for 
the  benelft  of  It.  or  (or  her  own  beneQt, 
when  credit  was  given  on  the  faith  of 
ber  separate  property.  In  this  ease  It 
was  said  that  the  order  In  which  the 
court  will  enforce  the  payment  of  such 
chances  against  the  wife's  separate  prop- 
erty Is— i^/raC.  by  appropriating  the  per- 
sonal property ;  second,  by  sequestering 
the  rents  and  profits  of  the  realty;  and, 
tA/n/,  by  ■  sale  of  the  realty,  when  tbe 
same  Is  necessary.  A  sale  of  the  wile's 
separate  property  was  allowed  tn  the 
case  of  Tale  v.  Dederer,  21  Barb.  28«.  This 
case  seems  to  have  been  tboronghly  eon> 
sidered,  aad  has  kcsItmI  the  appraral  of 


onr  predecessors.  Blnmer  v.  PoHak,  su- 
pra ;  Staley  v.  Hamilton,  19  fla.  275.  Sesi, 
also.  Withers     Sparrow,  66  N.  C.  139. 

As  before  remarked,  we  are  only  con- 
cerned now  about  the  Jurisdiction  of  the 
conrt  to  render  a  decree  for  tbe  sale  of  the 
wife's  property,  and  not  so  much  to  as- 
certain If  there  were  reversible  error  In 
doing  so.  Our  conclusion  Is  that  the  conrt 
had  Jurisdiction  both  of  the  subject-mat- 
ter and  tbe  parties,  and  that  tbe  sale  of 
the  property  under  tbe  decree  rendered, 
before  any  appeal  taken,  passed  tbe  title 
to  the  purchaser,  and  that  It  eaunot  be 
affected  now,  even  If  we  were  to  revena 
the  decree. 

The  item  of  cost  was  Improper,  and  tto 
win  modify  tbe  decree  to  tbts  extent.  It 
Is  therefore  ordered  that  the  decree  of  tbe 
chancellor  for  $124.60,  with  Interest  at  the 
rate  of  8  per  cent,  per  annum  from  the 
6tb  day  of  April,  A.  D.  1886.  and  the  Costa 
uf  this  proceeding  np  to  the  appeal,  be 
afflrnied ,  and  It  Is  farther  ordered  that 
appellee  pay  tbe  costs  of  this  appeal,  and 
appellants  pay  the  costs  of  tbe  rehearing. 

Hawkins  t.  Stats. 
(Supreme  Court  of  Florida.   April  1,  VSBO.) 
CnnmrAL  Law— tAoovsbd  as  Witnms— BxAMnrA- 
TiON  BT  Jdbob— Bsvisw  OX  Apfbai^Fobobxt. 

1.  Where  the  court  pasBively  permlta  a  Jnrv 
to  qneitioiL  the  priaoner  wbUe  maUng  his  stat- 
vtotj  statement  of  the  matters  of  his  defuise. 
and  permits  the  prlBOoer,  while  maUng  such 
statemeDt,  at  tbe  request  of  a  juror,  to  make  fig- 
ures to  be  compared  Dv  the  jui^wlth  the  forgery 
for  which  the  trial  Is  being  had,  and  do  objection 
or  ezoeptloD  to  such  prooeeding  la  intetyesod, 
taken,  or  noted  until  after  verdict  of  oonviction, 
the  ot^eotloB  oomes  too  late  In  a  motion  for  new 
trial,  and  cannot  be  reviewed  ttj  iUs  ooort  npon 
writ  of  error;  otherwise,  If  eKcaptloa  had  dmd 
taken  and  noted  In  time. 

a.  Bection  S0,  p.  519,  HcCIeL  Dig.,  permtts 
to  the  party  accused,  in  all  criminal  prosecu- 
tiOQB,  the  right  of  making  astatement  to  the  Jury 
under  oath  of  the  matter  of  his  or  her  deftiuai 
This  doea  not  oonsUtnta  the  prlsooar  a  witaoaa, 
nor  sttbleot  blm  to  tbe  rules  applioaUe  to  wit- 
nesses, nta  render  him  liable  to  crosa-examina 
tion;  and,  while  making  such  statement,  the 
court  shoald,  sua  sponU,  prevent  any  interfer- 
ence with  the  prisoner,  either  by  questions  or 
suggesMons  from  the  jury,  the  state  attorney,  the 
prisonWs  connsel,  or  from  anyone  else,  ^oold 
snob  interferenoe  oepMinitted,  over  tbe  obleo- 
tloB  of  the  aoMiaed,  it  would  be  reversible  emr. 

(fiUUabus  by  Ute  OouirL) 

Errorto  circuit  court,  8n  wannee  eonnljr ; 

JoH»  F.  White,  Judge. 

Tyler  Hawkins  was  convicted  otfoi^ry, 
and  brings  error.  Affirmed. 

J.  C.  Oallaber,tor  plaintiff  In  error.  Wltt- 
iata  B.  Lumar,  Atty.  Gen.,  tor  the  State. 

Taylor,  J.  The  plaintiff  In  error,  Tylar 
Hawkins,  was  indicted  at  tbe  spring  term, 
1H87,  of  tbe  elroult  court  for  Suwannee 
county,  for  forgery.  He  was  tried  and 
convicted  In  February,  1891,  bat  tbe  Judfc- 
meat  was  reversed  upon  writ  of  errorto 
this  court  In  July,  1891,  (Hawkins  v.State, 
38  Fla.  — ,  9  South.  Rep.  653.)  and  tiM 
eanse  remanded  for  new  trial.  He  waa 
again  tried  on  tbe  10th  of  November.  lSBl. 
and  was  again  couTlcted,  and  from  thia 

Indgment  and  sentence  tbe  came  la  agala 
ironglit  liere  by  writ  of  wror. 
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Tbe  only  anlgnmeDt  of  eiror  from  tlili 
last  trial,  and  tbe  only  one  Inslvted  opon 

here.  Is  that  tbe  court  erred  In  permftting; 
tbedeteudanttobe  Interrogated  by  a  Jurur 
aa  to  whether  be  could  write  while  be  waa 
making  bla  statement;  and  permlttinfc 
the  defendant,  at  the  request  or  tbe  Juror, 
to  write  the  set  of  Bxurea  that  constituted 
tbe  KiBt  of  tbe  allied  forgery,  and  then 

{lernitttiDS  these  flanreH  to  be  used  by  the 
nry  in  comparison  with  the  forged  instru- 
ment. Ko  objection  was  made,  and  no 
exception  was  taken,  to  this  proceeding 
at  the  time  it  was  gulng  on,  nor  at  any 
time  during  the  trial,  but  the  objection 
thereto  was  made  for  the  first  time  after 
the  verdict,  In  a  motion  for  new  trial.  It 
was  toolate  then  to  malie  or  vet  any  ben- 
eflt  from  such  an  objection  or  exception, 
and,  no  exception  being  taken  thereto 
during  tbe  trial,  under  thu  weil-eatublisbed 
rule.  It  cannot  be  assigned  for  error  here. 
Had  the  defendant  by  bis  counsel  objected 
to  the  proceeding  at  tbe  time,  and  tbe 
court  had  then  permitted  what  was  done 
over  each  objection,  we  should  have  bad 
no  hesitancy  in  raverslng  tbe  Judgment  for 
so  patent  and  fatal  an  error.  Onrstatnte 
(section  2».  p.  519.  Mtael.  Ufg.)  permits 
to  tbe  party  accused,  in  all  crimloal  proHe- 
cutions,  tbe  rlgbt  of  making  a  statement 
to  the  Jury  under  oath  of  tbe  matter  of  bis 
or  her  defense.  In  convtming  this  statute 
this  court,  fn  Miller  t.  State,  15  Fla.  688, 
very  properly  held  that  the  making  of 
such  a  statement  under  oath  did  not  con- 
stitute the  prisoner  a  witness,  nor  subject 
bim  to  the  rules  applicable  to  witnesses, 
nor  make  him  liable  to  cross-examination ; 
but  that  It  Is  simply  a  presantaUon  ver- 
bally. In  hlsown  langnageand  manner,  of 
tbe  matters  pertaining  to  his  defense.  In 
Bond  V.  state.  21  Fla.  788,  It  la  further 
held  that  by  this  statutu  the  prisoner  Is 
glTen  an  opportunity  of  stating  whatever 
he  may  desire,  bearing  upon  bis  case.  He 
may  omit  what  he  pleases,  may  tell  what 
he  deems  beneficial,  and,  should  be  with- 
hold anything,  It  cannot  be  drawn  from 
him  by  crosa-ezumlnatlon,  no  matter 
what  Its  character  or  effect  may  be.  He 
cannot  be  made  to  testify  against  himself, 
as  Is  allowed  In  some  states  where  be  vol< 
untarlly  offers  himself  as  a  witness.  With 
this  construction  of  tbe  statute  we  still 
fully  agree.  When  this  defendant,  while 
making  his  statement,  was  Interrogated 
by  a  Juror  as  to  whether  he  conld  write, 
the  eoort  BttH  apoate  should  bave  prompt- 
ly stopped  it,  and  should  bare  seen  to  It 
that  the  prisoner  was  not  interfered  with 
while  making  his  statement,  either  by 
questions  or  suggestloDS  from  tbe  jury, 
the  state's  coonael,  nr  bis  own  counsel,  or 
by  any  one  else.  Cnder  the  circumstances 
of  thiscase  tbe  prisoner,  by  this  proceeding, 
waa  very  improperly  and  unfairly  placed 
between  a  Judicial  Scyila  and  Charybdls. 
Whenquestloned  by  the  Juror  as  to  whether 
he  could  write,  If  he  had  declined  toanswer, 
or  If  his  cobnsel  had  objected  thereto.  It 
woirid  have  tended  strongly  to  prejudice 
hlm:wttb  the  Jury;  while,  on  the  other 
hand.  In  being  reqnired  to  write,  by  ezhlo- 
Ittng  bis  wwn  formation  of  flgnrea  to  the 
Jury, -.he  was  arroneonsly  led  to  fnmlsh 
proof  that  might  hare  been  agalntt.  lni> 


stead  of  In  favor  of,  Umaelf.'-a  eontlD- 
gency  that  is  not  contemplated  by  our 
statute.  As  the  original  forged  Instru- 
ment and  the  figures  made  by  tbe  prlstmer 
at  the  trial  are  not  before  as,  we  have  no 
means,  by  comparing  them,  to  ascertain 
whether  there  is  such  similitude  between 
them  aa  to  bave  made  the  flgares  of  tbe 
defendant  at  the  trial  detrimental  or  fa- 
vorable to  him,  or  whether  harm  was 
dune  to  bim  by  the  proceedings  or  not; 
but  as  we  think  there  la  an  abundance  ol 
evidence.  Independently  of  this,  to  warrant 
a  conviction,  and  as  there  was  no  objec- 
tion made  or  exception  taken  to  tbe  inter- 
ference witb  tbe  dtfendant  while  making 
his  statement,  the  Judgment  of  tbe  court 
b^w  Is  affirmed.  Bnt  again  we  repeat, 
had  an  exception  upon  the  point  been 
properly  taken  and  noted,  oar  decision 
would  have  been  for  revemal. 
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Jordan  v.  Sayrb  et  af. 
(Supreme  Court  qf  Florida.  Uarch  38,  1893.) 

FORBCLOSDBB  OF  llDBTeAftB— LseAL  OWMBB  XOT  A 

Pabtt— KiGETS  or  PeaaKAsaa— Tax  Titu.  - 

1.  A  fore^losnrQ  pvDceedlng  resulting  Iq  a 
final  decree  sad  b  sale  of  the  mortgaged  prop- 
erty, without  the  holder  of  tbe  legal  title  being 
beforu  the  court,  n  ill  have  no  effect  to  transfer 
his  title  to  the  purchaser  at  said  sale. 

ii.  A  mortgagee,  either  before  or  after  default 
In  payment,  haa  do  title  by  Tirtne  of  bis  mort- 
gage to  the  mortgaged  real  estate.  His  iutereit 
IS  simply  a  specioo  lien  for  the  security  of  the 
debt  mentioned  in  the  mortgage,  and  he  can  ao- 
qalre  the  legal  title  as  agaiDSt  the  mortgagor, 
or  his  grantees,  ooiy  by  outbidding  every  other 
person  at  the  fortjclosure  sale. 

S.  A  oonreyanoe  by  the  mortgagee  of  the 
mortgaged  premises  before  foreoloeare,  or  an  at- 
tempiea  foraolosure,  unless  suoh  conveyance  con- 
tain a  grant  of  the  mortgage  d^t,  or  unless  its 
terms  are  suflSclent  to  carry  this  interest,  and  it 
was  intended  by  the  parties  to  have  thla  effsct, 
will  be  int^wratlve  for  this  purpose. 

4.  Where  the  mortgagee,  or  a  stranger  to  the 
record,  purchases  the  mortgaged  premises  at  a 
void  aale  under  foreolosure  proooedlags,  and 
then  conveys  by  warrant  deed  said  premises  to 
a  third  party,  he  becomes  Babragated  iu  equity 
to  the  rights  of  the  mortgagee  in  said  mortgaged 
premises,  as  well  as  the  mortgage  debt  thereon, 
to  the  extent  of  his  purchase,  and  may  demand 
a  valid  foreclosure  of  said  mortgage  for  his 
protection.  His  right  to  be  sabrogated  to  the 
extent  of  his  purchase,  in  such  a  ease,  to  the 
mortgago  security,  does  not  depend  upon  a  ooa- 
tractual  assignment  of  tbe  mortgage  debt,  but 
it  oomes  about  by  operation  of  law. 

5.  A  mortgagor  or  bis  grantees  of  tbe  mort- 
gaged premises  cannot  set  up  against  tbe  mort- 
gagee or  his  assignee  a  tax  title  acoulred  at  a 
sale  for  nonpayment  of  taxes  wliicb  it  was  the 
duty  of  tbe  mortgagor,  or  those  Holding  under 
liim,  to  pay. 

{Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Dnval  coun- 
ty;  James  M.  Barer,  Judge. 

Bin  by  Henry  D.  Sayre  and  others 
against  Manuel  C.  Jordan  to  foreclose  a 
mortgage.  From  a  decree  for  complain- 
ants, defendant  appeals.  Affirmed. 

Tbe  other  tacts  folly  appean  in  tbe  fol- 
lowing statement  by  Mabrv,  J.: 

Tbe  appellees,  Henry  D.  Sayre,  Phillip 
Halle,  and  hie  wife,  Minnie  Halle,  on  the 
^st  day  of  May,  A.  D.  1887.  filed  in  the  cir- 
cuit court  lor  Vnval  county,  Fla.,  thtrfr 
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amended  bill  agalnet  Lnadwlck  Warrock. 
hiB  wife,  Adallna  D.  Warrock.  and  Manuel 
C.  Jordan,  to  furecloee  a  mortgaRe.  The 
bill  was  filed  un  bebalf  of  the  wife,  Minnie 
Ualle.and  It  alleges  snbstantlaUy  that — 

(1)  On  tbe  27tb  day  of  March,  A.  D.  1873. 
Loudwlck  Warrock,  being  indebted  to 
one  C.  B.  Benedict,  executed  tu  him  a 
promissory  note  for  92,000,  due  12  months 
from  date,  and  to  secnre  the  payment  of 
the  fiame  said  Warrock  and  his  wife  exe- 
cuted and  delivered  to  Benedict  a  mort- 
gage on  the  east  part  of  lot  nomber  bIx, 
(6,)  In  square  seventy-one,  (71.)  accordlnie 
to  Hart's  map,  said  parcel  ol  land  being 
80  feet  cast  and  west,  and  106  feet  In 
length  from  north  to  south,  and  fronting 
on  Beaver  street,  in  the  city  of  Jackson- 
ville, Duval  county,  Fla.,  and  which  mort- 
gage was  recorded  In  the  register  ol  mort- 
gages for  Duval  county,  in  Book  C  of 
Mortgages,  on  page  211, 

(2)  That  on  the  18th  day  of  June,  A.  D. 
1874,  said  Benedict  assigned  and  ddlvered 
said  note  and  mortgage  to  complainant 
Henry  D,  Sayre,  and  that  hy  the  terms  of 
said  mortgage  said  Warrock  and  wife 
conveyed  said  parcel  of  land  upon  the  con- 
dition that,  should  said  Loudwlck  War- 
rock pay  to  said  Benedict,  his  heirs  or  as- 
signs, the  money  mentioned  In  said  note, 
with  tbe  Intprest  thereon,  tbe  said  mort- 
gage sbonld  be  void ;  and  also  there  Is  In 
the  mortgage  an  express  covenant  to  pay 
said  money,  and  the  expenaeci  of  collecting 
tbe  same. 

(8)  That  a  certified  copy  of  said  mort- 
gage and  assignment  la  annexed  to  the 
bill,  and  prayed  to  be  taken  as  a  part 
of  it. 

(4)  That  on  the  SOtb  day  of  Marcb.  1876. 
said  Warrock  and  wife  executed  a  war- 
ranty deed  conveying  said  parcel  of  land 
to  one  A.  Joseph  Mynrs,  and  that  said 
Myers  afterwards,  by  deed  nf  qnltclalm, 
on  tbe  16th  day  of  August,  1884,  released 
bis  Interest  In  said  lot  codefendant,  Manuel 
C.  Jordan,  wbo  thereby  claims  to  have 
become  the  owner  In  fee  of  the  same. 

(5)  That  on  the  25th  day  of  September, 
1879,  said  Sayre  attempted  to  enforce  the 
Hen  of  said  mortgage  by  foreclosure  pro- 
ceedings In  the  circuit  court  for  Duval 
county  against  said  Londwlck  Warrock 
and  wife,  and  such  proceedings  were 
therein  bnd  that  on  tbe  1st  day  of  Decem- 
ber, 1879,  a  paper  purporting  to  be  a  final 
decree  was  signed  by  the  lodge  of  said 
court,  adjudging  that  the  sum  of  94,655,5^ 
was  due  said  complainant  Sayre  on  said 
note,  and  that  said  parcel  of  land  men- 
tioned in  said  mortgage  be  sold  by  a  mas- 
ter of  the  court  to  pay  the  same,  as  will 
appear  by  a  reference  to  tbe  record  of  said 
proceedings  now  remaining  In  said  conrt, 
tu  which  complainants  beg  leave  to  refer 
as  may  be  deemed  necrasary. 

(6)  That  under  said  decree  a  master,  on 
the  6tb  day  of  January,  1880,  made  a  form- 
al sale  of  said  property,  and  complain- 
ant Henry  D.  Sayre  became  the  purchaser 
at  tbe  sum  of  91*000.  and  said  master  exe- 
cuted and  delivered  tohfma  nsnal  mas- 
ter's deed  purporting  to  convey  to  him 
said  parcel  of  land. 

(7f  That  in  said  proceedings  totoreclose 
Bald  uiortgage  only  Warrock  and  bla  wife 
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were  made  parties  defendant,  although 
tbe  legal  title  to  said  lot  of  land  bad  been 
conveyed  b;  said  Warrock  and  wife  to 
said  Myers  before  the  commencement  of 
said  proceedings,  and  was  In  falm  at  the 
time,  and  no  snbpoena  or  notice  of  the 
same  was  served  on  bim,  and  he  was  In 
no  manner  made  a  party  thereto;  that 
complainants  are  advised  that  tbe  said 
title  in  said  Myers  was  not  affected  by 
said  proceedings,  and  did  not  paaa  to  said 
Sayre  by  the  said  master's  sale,  and  that 
said  proceedings  were  utterly  without 
effect  to  satlBfy  the  said  note  and  mort- 
gage, and  tbe  same  remains  In  force  and 
effect  as  though  no  such  proceedings  had 
been  bad. 

(8)  That  on  nr  about  the^th  day  of 
September,  18SS,  said  Henry  D.  Sayre  exe- 
cuted and  delivered  to  said  Manuel  C 
Jordan  a  deed  of  conveyance  with  war- 
ranty of  title,  purporting  tu  convey  to 
said  Jordan  in  fee  tbe  west  50  feet  uf  said 
BOfeetof  said  lot  Blx,(6,)ln  square  nvmber 
seventy-one.  (71.)  and  that  the  considera- 
tion paid  by  said  Jordan  for  said  convey- 
ance was  f 1,200,  and  that  said  Sayre  con- 
veyed by  said  deed  to  said  Jordan  what- 
ever title  Sayre  had  In  said  60  feet,  and 
discharged  the  same  from  the  lien  of  said 
moxtgage.  and  thereby  reduced  the 
amount  due  upon  said  note  and  mortgage 
to  the  extent  of  the  sum  so  paid  by  aaid 
Jordan. 

(9)  That  on  tbe  10th  day  of  Jnne.  1884, 
said  Sayre  transferred  by  deed  of  convey- 
ance. In  consideration  of  9600,  to  anid  Min- 
nie Halle,  all  right,  title,  and  interest,  and 
all  claim  and  demand  whatever  in  law 
and  III  oqulty  in  and  to  tbe  east  80  teet  of 
tbe  east  80  feet  of  said  lot  six.  <6.)  In 
square  seventy-one,  (71,)  and  complain- 
ants allege  that  the  only  Interest  aafd 
Sayre  had  in  said  east  30  feet  was  the 
mortgage  lien,  and  they  Insist  that  tbe 
said  deed  of  Sayre  to  Minnie  Halle  was, 
and  must  be  deemed  and  decreed  to  be, 
an  alignment  by  said  Sayre  to  her  of  the 
said  note  and  roortgagt*,  and  tbe  money 
due  thereon,  after  deducting  the  amonnt 
paid  by  said  Jordan  to  Sayre. 

(10)  That  neither  said  Warrock  nor  any 
otber  person  for  him,  has  paid  to  tbe  past 
or  present  holder  of  said  note  and  mort- 
gage the  money  therein  mentioned,  but 
tbe  same  remains  dae  and  unpaid,  except 
the  sum  paid  as  aforesaid  by  the  said  Jor- 
dan to  Suyre. 

The  prayer  of  the  bill  Is  that  said  de< 
fendante  be  required  to  answer  the  bill, 
and  that  the  east  SO  teet  of  the  mortgaged 
lot  be  sold  toaatisty  theamonntdne  there- 
on, to  be  aseeKalned  according  to  the 
rules  and  practice  of  the  court,  and  that 
said  amount  may  be  paid  tocomplainants 
for  the  ose  of  said  Minnie  Haile,  and  tor 
such  other  and  further  relief  as  tlie  nature 
of  the  case  may  require. 

After  service  of  subpoena  on  said  defend- 
ants, a  decree  pro  coafeaao  was  entered 
as  to  Loudwlck  Warrock  and  Adallna  War- 
rock, and  Manuel  G.  Jordan  Interpoaed  a 
demnrrer.  assigning  TsrlooB  grouads. 
This  demurrer  was  ovormled  by  the  cban- 
celior,  and  on  appeal  to  this  court  (Jor 
dan  V.  Sayre.  24  Fla.  1, 8  Soath.  Rep.  8SU) 
the  decree  overmUng  the  demurrer  was 
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BUBtalned.  On  the  return  ol  tlie  mandate 
to  the  lower  court  the  defendaot,  Jordan, 
filed  an  answer. 

The  allflgatlnns  ol  the  answer  In  refer- 
ence  tn  the  4th,  8th,  9tb,  and  10th  para- 
grapbs  only  of  the  bill  need  to  he  consid- 
ered In  the  determination  of  the  qaeattons 
here  presented. 

The  lat.  2d,  3d.  and  6th  paragraphs  of 
the  bill  are  admitted  to  be  true.  In  refer- 
ence tu  the  fifth  It  Im  admitted  that  Sayre 
was,  on  the  25th  day  n{  September,  A.  D. 
1879, the  holder  and  owner  of  the  note  and 
mortKanre  executed  by  Warrock  and  wife, 
but  It  la  alleged  that  the  original  record 
of  the  proceedlnfCB  mentioned  Insald  para- 
graph  Is  the  beat  evidence  thereof,  and,  as 
respondent  is  Informed  and  believes,  la  the 
only  legal  evidence  of  the  same,  and  that 
the  legal  effect  thereof  can  be  determined 
only  on  a  prodaction  and  ezamlnatfon  ol 
the  record. 

As  to  the  seventh  paragraph.  It  Is  al- 
leged the  legal  effect  of  the  proceedings 
therein  mentioned  can  only  be  determined 
by  the  prodnctlon  and  examination  there- 
of; but  the  legal  effect  of  said  proceedlns^, 
as  respondent  la  advised  and  beUeves, 
alleged  In  said  paragraph,  Is  denied. 

As  to  the  eighth  paragraph  of  the  bill, 
respondent  says  that  on  the  25tb  day  of 
September,  A.  D.  1888,  said  Sayre  executed 
and  delivered  to  respondent  the  original 
deed  appended  to  theanswer  as  part  there- 
of, by  which  the  west  60  feet  ol  said  lot  6 
waa  conveyed  to  blm  In  consideration  of 
$1,200.  then  paid  by  respondent  to  said 
Sayre:  that  ft  Is  not  truo  as  matter  of 
fact, or  as  respondent  Isadvltied, Informed, 
and  believes,  as  matter  of  law,  the  effect 
of  said  deed  was  merely  to  convey,  to  re- 
spondeat whatever  title  said  Sayre  had  in 
said  parcel  of  land,  and  to  discharge  the 
same  from  the  Hen  ol  said  mortgage,  and 
thereby  to  reduce  the  amount  due  upon 
said  note  and  mortgage  to  the  extent  of 
said  consideration. 

As  lo  paragraph9,tbe  answer  says  that 
respondent  has  no  knowledge  of  the  execu- 
tion of  the  conveyance,  or  the  consideration 
paid  therefor,  us  alleged,  from  said  Sayre 
to  said  Minnie  Halle,  nor  has  respondent 
any  knowledge  of  the  contents  of  said  al- 
lied conveyance;  hot  respondent  avers, 
on  Information  and  belief,  that  said  Sayre 
bad  no  interest  whatever  In  said  lot  al- 
leged to  have  been  conveyed  to  said  Min- 
nie, other  than  such  as  acquired  (it  he  ac- 
quired any)  by  virtue  of  the  said  master's 
deed  to  Sayre;  that,  as  matter  of  fact, 
said  Sayre.  by  said  deed  to  Minnie  Halle, 
did  not  sell  or  convey  said  note  and  mort- 
gage, or  any  part  of  the  same. 

Respondent  further  avers  on  Informa- 
tion and  belief  that  said  Sayre  did  not  by 
said  conveyance  Intend  to  convey,  and 
that  said  Minnie  Balle  did  not  Intend  to 
purchase  or  receive,  snld  note  or  mort- 
gage, or  any  part  of  the  same;  and  re- 
spondents Insist  that  said  deed  from  said 
Sayre  to  Minnie  Halle  was  not  In  fact,  and 
cannot  and  should  not  be  considered  or 
decreed  to  be,  an  assignment  to  her  of  the 
said  note  and  mortgage  and  the  money 
due  thereon,  or  any  part  thereof,  as  to  the 
said  "east  80  feet  of  said  lot,  as  claimed  In 
said  paragraph. 
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Further  answering  paragraph  9,  re* 
spondent  allpges  that  if  It  be  true,  39  set 
up  In  said  paragraph,  thattbe  effect  of  the 
simple  deed  from  Sayre  to  Minnie  Halle 
propilo  vigore  was  to  assign  to  said  MIn- 
iile  said  note  and  mortgage,  because  the 
lien  of  the  same  was,  as  alleged,  the  only 
interest  Sayre  had  In  said  lot  at  the  time 
be  executed  said  deed,  thp  warranty  deed, 
nxecuted  on  the  25th  day  of  September. 
1888,  by  said  Sayre  to  respondent,  when 
Sayre  bad  the  whole  note  and  mortgage, 
undiminished  by  the  payment  ol  a  tranuer 
of  .any  part  thereof,  und  bad  no  other  In- 
terest In  said  west  50  feet  so  conveyed  to 
respondent  than  said  mortgage  lien,  must 
propria  vigore  have  assigned  to  respond- 
ent said  note  and  mortgage;  and  so  it  Is, 
respondent  avera,  that  it  Is  not  trne  said 
Sayre  at  the  time  of  the  alleged  execution 
ol  the  deed  to  Minnie  Halle  bad  a  mort- 
gage lien  upon  thelot  so  sought  to  be  eon- 
veyed  to  her. 

Further  answering  paragraph  9,  respond- 
ent  says  that  neither  said  Warrock  nor 
said  Myers  consented  to.  nor  were  they 
or  either  of  them  consulted  about  or  privy 
to  the  negotiations  or  price  paid  lor  the 
said  purchase  by  Minnie  Halle  and  re- 
spondent; and  so  respondent  avers  that 
at  the  time  said  conveyance  was  made  to 
Minnie  Halle  the  said  Sayre  had  no  debt 
or  other  claim  against  said  Warrock  ca- 
pable of  being  ascertained  or  enforced 
against  said  east  30  feet. 

As  to  the  tenth  paragraph,  respondent 
says  he  does  not  know,  and  has  no  infor- 
mation, as  tu  whether  said  Warrock  has 
paid  tu  the  past  or  present  holder,  if  there 
be  a  present  legal  holder  of  said  note,  the 
sum  therein  mentioned,  but  he  says  It  Is 
not  true  that  said  note  and  mortgage  re* 
main  unpaid,  except  the  sum  paid  by  re* 
spondent  to  Sayre,  and  that  no  aseer^ 
talned  sum  or  sums  capable  of  being  ascer- 
tained now  remains  due  upon  said  note  and 
mortgage.  If  there  be  any  sum  due  thereon. 

As  to  the  fourth  paragraph.  It  is  alleged 
that  said  Warrock,  on  the  20th  day  of 
March,  1876,  being  then  In  poHSesHlon  of 
the  entire  portion  of  said  lot,  conveyed  It 
by  full  warranty  deed  to  A.  Joseph  Myers, 
and  that  thereafter  Myers  conveyed  the 
same  by  deed  to  respondent,  the  originals 
of  said  deeds  being  attached  as  part  of  tbe 
answer. 

Further,  respondent  says  it  Is  not  true 
that  he  claims  title  to  said  lot  solely 
through  the  deed  executed  to  him  by  said 
Myers;  that  he  purchased  in  good  faith 
from  Sayre  tbe  west  60feetuf  said  lot,  tak- 
ing from  him  a  deed  thereto  with  full  cov- 
enants uf  warranty,  and  subsequently  re- 
spondent discovered  that  said  entire  east 
half  of  said  lot  had  been  sold  on  the  28th 
day  of  July.  A.  D.  1879,  to  the  state  of 
Florida,  for  taxes  dnly  assessed  thereon 
for  tbe  year  1879.  and  tnatthetitie  thereto 
was  in  the  said  state  of  Florida;  and 
thereupon  respondent  purchased  tbe  same 
from  the  state,  for  which  purchase  a  deed 
was  executed  and  recorded,  as  Is  shown 
by  certified  copy  appended  as  part  of  the 
answer.  Respondent  avers  that  by  virtue 
of  said  deed  he  acquired  a  title  paramount 
to  said  mortgage,  and  that  be  took  pos- 
session of  said  lot  of  80  leet  under  said 
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deed,  and  has  eontluaonalybeld  powesslon 
of  the  sume. 

On  the  2d  day  of  April,  A.  D.  1888.  com- 
plalnanta  below  filed  thetgpueral  replica- 
tion to  Bald  answer,  and  on  tbe  26th  day 
of  May,  A.  D.  188S,  they  set  the  canse  down 
tor  bearing:  on  bill,  amended  bill,  answer, 
and  exhibits  thereto,  the  record  of  pro- 
ceedings In  the  foreclosure  suit  of  Henry 
D.  Hayre  va.  Luodwick  Warrock,  and  the 
deed  from  Sayre  to  Minnie  Halle.  Service 
of  notice  of  iietting  tbe  cause  down  for 
bearing  was  accepted  by  solicitors  for  re- 
spondent, and  on  the  rlay  tbe  cfluse  was 
set  down  a  bearing  was  bad,  and  tbe 
cbanctillor  decreed  in  favor  of  complalo- 
'ants  that  tbe  property  described  in  tbe 
bill  is  subject  to  tbe  roortjcage  sought  to 
be  enforced  for  the  balance  ofsalddebc. 
A  reference  was  made  to  a  master  to  as- 
certain and  report  what  Is  due  complain- 
ants for  balance  of  tbe  principal  and  In- 
terest on  the  note  and  mortfcage  after 
deducting  tbe  sum  of  fl.200  paid  by  re* 
spondent,  costs  and  attorney's  fee,  as 
provided  In  the  mortgage. 

Jordan  appeals,  and  assigns  here  tbat 
the  court  erred  In  rendering  said  decree, 
and  in  not  dismissing  the  bill. 

A.  fV.  Voekrell  &  Son,  tor  appellant. 
Walker  A  L*Jeagle,  for  appellees. 

Mabrt,  J.,  {after statln/^tbefhcts.)  The 
former  proceedings  on  tbe  part  of  Sayre 
to  foreclose  tbe  mortgage  executed  by 
Warrock  and  wife  to  Benedict,  and  as- 
signed to  Sayre,  were  fntlle,  and  tbe  nale 
Ibereander  did  not  pass  any  title  to  him. 
.Tordan  v.  Sayre,  24  Fla.  1,  ft  South.  Hep. 
329. 

Sayre  first  executed  and  delivered  to 
Manuel  C.  Jordan,  appellant,  a  warranty 
deed  for  tbe  west  50  teet  of  tbe  east  80  feet 
of  lot  6,  in  square  71,  according  to  Hart's 
map,  in  the  city  of  Jarbsnnvllle,  Duval 
county,  Fla.,  being  the  lot  described  In  tbe 
Warrock  mortgage,  and  then  executed 
and  delivered  to  Minnie  Halle,  one  of  tbe 
appellees,  a  warranty  deed  to  tbe  remain- 
ing SO  feet  of  said  HO-Ioot  lot.  At  the  time 
uf  the  conveyance  to  Jordan  the  situation 
of  Sayre  with  respect  to  tbe  entire  80-foot 
lot  was  that  of  mortgagee  by  virtue  of 
tbe  assignment  from  Benedict.  After  the 
execution  of  the  deed  to  Mrs.  Halle,  Jor- 
dan obtained  a  conveyance  from  Myers, 
who  bad  purchased  from  Warrock,  for  tbe 
entire  80-foot  lot,  and  thereby  became  tbe 
holder  of  tbe  legal  title,  at  the  same  time 
being  In  possession  ol  a  prior  warranty 
di^d  from  Sayre,  tbe  mortgagee,  for  the 
west  BO  feet  of  said  lot.  Under  this  condi- 
tion of  affairs,  Sayre  and  the  Halles,  bus- 
band  and  wife,  file  a  bill  to  foreclose  the 
Warrock  mortgage  for  the  nse  of  Mrs. 
Halle,  to  whom  Sayre  bad  executed  a 
warranty  deed  on  east  SO  feet  of  said 
lot.  and  asking  tbat  tbe  sum  of  $1,20(^— 
tlie  purchase  money  paid  by  Jordan  for 
the  other  portion— be  credited  on  the 
mortgage  debt.  It  is  alleged  In  tbe  bill 
tbat  the  only  Interest  Sayre  bad  in  tbe 
said  30  feet  of  said  lot  at  the  time  he  e^e- 
cu  ted  tbe  deed  to  Mrs.  Halfe  was  tbe  mort- 
gage Hen,  and  complainants  insist  tbat 
tbe  deed  from  Sayre  to  Mrs.  Halle  was, 
and  nmat  be  deemed  and  decreed  to  be,  an 


assignment  to  her  of  said  note  and  mort- 
gage, and  the  lien  thereof  on  said  80  feet, 
after  deducting  the  amoant  paid  by  Joiv 
dan  to  Sayre. 

The  consideration  of  two  queRtlons  will 
be  sufficient  to  determine  tbe  matters  now 
before  ns.  Tbe  Srat  one  Is,  what  Is  tbe 
eBect  of  the  deeds  executed  by  Sayre  to 
Jordan  and  Mrs.  Halle,  under  tbe  circum- 
stances presented  here, on  tbe  present  for^ 
closure  proceedings?  and,  second,  what 
efficacy  must  be  given  to  the  alleged  tax 
title  acquired  by  Jordan? 

When  the  case  was  here  before  on  ap- 
peal (Jordan  v.  Sayre, supra)  it  was  said: 
"It  Is  true  tbat  an  assignment  simply  of 
the  mortgage,  or  of  tbe  mortgagee's  inter- 
est In  the  laud,  without  tbe  debt,  Is  held 
to  be  a  anllit7.  In  the  ease  at  bar.  bow- 
ever,  WQ  have  before  na  as  complainants 
both  the  assignor  and  the  assignee,  and 
upon  the  record  the  assignment  of  both 
the  balance  of  the  debt  and  tbe  lieu  as  to 
the  east  80  feet  Is  admitted ;  and  tbe  terms 
of  tbe  deed  as  set  forth  la  the  bill  are  suffi- 
cient to  carry  the  mortgage  Interest  as  to 
tbe  land  involved  In  this  suit,  and  ahontd 
be  held  to  do  so."  Counsel  for  apltellant 
contend  that  this  declslou  was  made  on  a 
demurrer  to  the  bill,  but,  as  It  is  averred 
in  the  answer  that  as  mutter  of  fact  Sayre 
did  not  sell  or  convey  to  Mrs.  Halle,  by 
his  deed  to  her.  said  note  and  mortgagv. 
and  that  he  did  not  Intend  bysald  deed  to 
convey,  and  Mrs.  Halle  did .  not  intend  to 
purcbuse  or  recdve,  said  note  and  mort- 
gage, and  that  said  conreyaace  was  not 
In  fact,  and  cannot  and  should  not  be 
deemed  as,  an  aRslgnment  to  her  of  said 
note  and  mortgage,  an  Issue  is  presented 
which  must  be  determined  In  favor  of  ap- 
pellant on  a  failure  of  proof  tu  sustain  tbe 
allegations  of  the  bill.  It  appears  tbat 
counsel  for  complainants  In  the  court  be- 
low set  the  cause  down  for  hearing  before 
tbe  expiration  of  the  time  fixed  for  taking 
testimony,  on  bill,  answer,  exhibits,  the 
record  of  tbe  former  proceedings  of  Sayre 
against  Warrock  and  wife,  and  tbe  deed 
from  Bayreto  Mrs.Halle,and  both  parties 
went  to  hearing  on  this  submission. 
Looking  to  tbe  entire  record.  Including 
the  answer  of  appellant,  Is  any  valid  ob- 
jection to  the  foreclosure  proceedldgs 
shown?  Complainant  Sayre  executed  to 
Mrs.  Halle  a  warranty  deed  to  the  land, 
which  be  did  not  own,  though  he  may 
have  mistakenly  supposed  be  did,  but  on 
which  rested  tbe  lien  of  tbe  mortgage 
which  bad  b^en  aaslgned  tu  bim.  togetber 
with  tbe  mortgage  debt.  Sayre  anltea 
with  Mrs.  Halle  In  a  bill  to  fomclose  said 
mortgage  for  ber  heueQt  on  tbe  part  of 
tbe  lot  wblcb  she  bad  attempted  to  buy 
from  him,  and  for  which  she  held  his  war- 
ranty deed.  They  allege  that  tbe  only  In- 
terest Sayre  had  in  the  lot  at  tbe  time  of 
bis  said  conveyance  was  the  mortgage 
lien,  and  that  the  deed  to  Mrs.  Halle  was 
and  must  be  decreed  an  assignment  of 
said  mortgage  debt,  except  91,200,  paid 
byappellant  to  Sayre.  Appellant  says,  fu 
opposition  to  their  right  to  maintain  tbe 
suit,  that  they  did  not  iutend  the  deed  to 
Mrs.  Halle  to  be  aconveyance  of  the  mort- 
gage debt.  Does  this,  in  the  face  ol  wbat 
is  admitted  in  tbe  record,  conatftnte  aox 
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<<M6DBeT  Vltta  as  tbe  mortRagae,  eltber 
before  or  after  drfaalt*  baa  no  title  by  vlr- 
toe  ot  bis  inortKttge  to  tbe  mortgaged  real 
«atate.  Hie  Interest  Is  simply  a  lien  for 
tbe  aeeurlty  ol  tbe  debt  meucloDed  In  tbe 
mortgage,  and  he  can  acquire  tbe  title,  aa 
agalnat  tbe  mortgagor  or  bis  grantee, 
only  by  oatblddiDg  every  other  person  at 
tbe  forecloanre  sale.  At  tbe  time  of  tbe  ex- 
«cutioD  of  tbe  deed  to  Jordan  by  Say  re  he 
had  no  title  to  convey,  and  his  Interest  In 
tbe  land  was  n  lien  of  a  mortgage  to  at- 
cure  the  payment  of  a  note  wblch  he  held 
against  Warrock:  and  the  same  la  true  uf 
Hayre's  8(tiiatIon  In  reference  to  tbe  east 
30  feet  ot  tbe  lot,  and  the  attempted  Hale 
to  Mrs.  Halle,  unless  bis  preWons  deed  to 
appellant  produced  a  different  result.  It 
.Is  furthermore  true,  under  tbe  existing 
conditions  with  ns  In  respect  tu  tbe  rights 
of  mortgagor  and  mortgagee,  that  a  con- 
veyaoce  by  tbe  latter  of  the  mortgaged 
property  before  foreclosure,  or  an  at- 
tem  pted  foreclosure,  nnless  sucb  con- 
veyance eontaln  a  grant  ol  tbe  mort- 
gage debt,  or  unless  its  terms  are  sufS- 
clent  tu  carry  this  Interest,  and  It  was  In- 
tended by  tbe  parties  to  have  this  effect, 
win  be  inoperative  for  this  purpose.  The 
mere  conveyance  by  tbe  mortgage^  ol  tbe 
mortgaged  premisefl  alone  will  not  per  «a 
operate  as  an  aasignment  o(  the  debt  se- 
cured by  the  mortgage.  Bill  t.  Edwards, 
n  Minn.  22.  (Gil.  5;)  Everest  v.  Ferris.  16 
Minn.  26,(Gtl.l4;)  Purdy  v.  Huntington,4a 
N.  Y.  334;  Smith  V.  Smith,  15  N.U.  56.  On 
tbe  other  hand.  It  baa  been  held  by  many 
cases,  and  seems  to  be  sustained  by  tbe 
<ieclded  weight  of  authority,  that  where  a 
void  salebaa  been  madeof  tbe  entire  mort- 
gaged premises  under  proceedings  to  fore- 
close a  mortgage,  a  third  party  porebas- 
Ittgatsaid  sale  succeeds  to  the  title  and 
rlgbts  of  tbe  mortgagee  In  said  property, 
and  may  enforce  them  aa  the  mortgagee 
could  have  done,  had  no  sale  taken  place. 
And  It  appears  that,  where  tbe  mortgagee 
becomes  the  purchaser  of  tbe  entire  mort- 
gaged premises  at  a  void  foreclosure  sale, 
and  then  sells  and  attempts  to  convey 
such  premises,  bis  deed  operates  as  an  as- 
signment of  tbe  mortgage  debt,,  as  well  as 
the  mortgage  securing  the  same  to  tbe 
grantee  in  the  deed.  Johnson  v.  Sandboff, 
30  Minn.  197,  14  N.  W.  Bep.  889:  Cooke  v. 
Cooper,  18  Or.  142,  22  Pac.  Rep.  945;  Htark 
V.  Brown,  12  Wls.572;  Brobst  v.  Brock,  10 
Wall.  619;  Hoffman  t.  Harrington,  33 
Micb.  89ii;  Jackson  v.  Bowra,  7  Cow.  13; 
Robinson  v.  Ryan,  26  N.  Y.  820;  WInslow 
V.  Clark.  47  N.  Y>  261.  This  doctrine  seems 
to  rest  upon  certain  equitable  considera- 
tions between  the  mortgagee  and  tbe  pur- 
chaser. In  Stark  v.  Brown,  supra,  in 
speakiog  of  the  right  of  tbe  mortgagee  to 
assign  bis  debt,  It  Is  said:  "If  be  sees  fit 
to  invoke  the  agency  of  the  law,  not  only 
to  accomplisb  that  assignment,  but  to 
divest  all  adverse  rights,  and  transfer 
them  to  the  purchaser.  If  by  any  reason  be 
falls  to  aecoimpiish  the  laLterobject,  should 
that  alep  defeat  the  former?  It  seems  to 
us  not.  *  *  *  Where  tbe  mortgagee 
has  assented  to  the  sale  In  that  manner, 
and  taken  tbe  purchaser's  money,  this 
conclusion -would  seem  to  rest  safely  on 
tbe  dfKtrfno  of  equitable  eatoppfl,  wbat^ 
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ever  Irreffularlties  there  might  be  In  point 
of  form."  In  Friscbe  v.  Kramer's  T^esBee, 
16  Ohio,  125,  It  was  hdd  that  tbe  purchaser 
at  Indicia]  sale  of  tbe  mortgaged  premises 
becomes  invested  with  the  Interest  of  the 
mortgagoe  In  the  laud,  and.  so  far  as  the 
land  Is  concerned,  Is  subrogated  tu  all  the 
rlgbts  of  the  mortgagee.  In  Smith  v. 
Hitchcock,.  130  Mass.  670.  It  was  decided 
that  the  conveyance  by  tbe  mortgagee  of 
a  part  of  the  mortcaged  premises  oper- 
ated as  an  equitable  assignment  of  the 
mortgage  to  secure  tbe  purchaser  In  the 
amount  be  bad  paid  for  tbe  land.  In  one 
of  tbe  opinions  delivered  In  Wilson  v. 
Troup,  2  Cow.  195,  It  was  said,  In  reference 
to  the  effect  of  a  conveyance  ol  a  part  of 
themortgaged  premises  by  themortgagee, 
**lt  produces  a  suspension  of  the  exercise 
of  the  power  as  to  the  part  conveyed  In 
hostility  to  tbe  right  of  tbe  grantee;  that 
Is.  tbe  grantor  shall  not  defeat  his  own 
grant.  But  the  operation  of  a  suspension 
ol  tbe  power,  whether  It  applies  to  the 
whole  or  a  portion  ot  the  estate.  Is  merely 
to  postpone  tbe-vestlng  ot  tbe  estate  or 
Interest  created  by  or  acquired  under  the 
power  In  possession.  It  does  not  suspend 
or  aflect  tbe  right  to  execute  the  power, 
and  perfect  the  title  to  the^tate."  In 
this  case  the  mortgagee  had  conveyed  by 
warranty  deeds  parts  of  tbe  mortgaged 
premises  to  persons  who  had  not  acquired 
the  equity  ol  redemption  In  the  parts  so 
purchased,  and  It  wnn  decided  that  the 
mortgagee  could  sell  theentlre  estate,  but, 
should  be  acquire  title  to  tbe  portions 
wblcb  he  had  conveyed.  It  would  inure  to 
tbe  beneBt  ot  such  purchasers. 

It  was  clearly  the  duty  of  Sayre,  under 
tbe  covenants  in  bis  deed  to  Mrs.HalIe,  to 
perfect  tbe  title  to  the  part  ol  the  lot  which 
she  bad  purchased,  and  It  was  legitimate 
for  bim,  conceding  that  be  had  an  Interest 
In  tbe  mortgage  debt,  with  her  co  opera- 
tion, to  foreclose  and  buy  iu  tbe  legal 
title  with  that  debt  it  he  could.  His  war- 
ranties In  the  deed  would  estop  blm,  ot 
course,  from  asserting  any  Interest  In  tbe 
]ai\d  In  hostility  to  her,  and,  should  be  ac- 
quire tbe  legal  title.  It  would  at  once  pass 
to  lier.  According  to  the  authorities 
above  cited,  Mrs.  Haile  would,  In  equity, 
be  entitled  to  be  subrogated,  to  the  ex- 
tent at  least  of  tbe  .lot  described  In  ber 
deed  and  the  amount  paid  tor  tbe  same, 
to  the  rights  of  Sayre  In  tbe  debt  and 
mortgage  securing  the  same  on  said  lot. 
Her  rights  under  ber  warranty  deed,  ac- 
cruing l)y  operation  of  law.  would  be  tbe 
same,  to  the  extent  of  her  purchaae,  as  ber 
grantor  had.  and  it  Is  clear  that  all  be 
had  was  a  right  to  foreclose  bis  mortgage 
on  said  lot.  To  this  extent  It  is  clear 
Mrs.  Halle  would  have  an  equitable  right 
to  have  the  mortgage  foreclosed  for  ber 
benefit.  It  would  manifestly  be  no  defense 
to  a  bin,  filed  by  Sayre  and  herself  to  fore- 
close tbe  mortgage  on  tbe  lot,  to  allege 
that  tbe  deed  from  the  former  to  tbe  latter 
was  not  Intended  by  tbem  to  operate  as 
an  assignment  of  tbe  mortgage  debt, 
when  in  equity,  as  we  have  seen,  sbe 
becomes  subrogated  to  tbe  mortgage  se- 
curity to  tbe  extent  ot  ber  purchase  Sbe 
might  notnecessarlly, by  operation  of  law, 
under  h«r  purchasSf  acquire  tii«  anllre  In- 
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terest  lo  tbe  mortgage  debt,  aa  It  may  be 
large  enough  to  protect  her  rights  In  the 
lot  and  leave  a  balance  over.  Her  right, 
however,  to  be  sabetUated.  to  tbe  extent 
of  her  parchaee,  to  tbe  mortgage  secnrlty, 
does  not  depend  upon  a  contractual  as- 
signuient  of  tbe  mortgage  debt,  but  It 
comes  about  by  operation  of  law.  Tbe 
answer  of  appellant.  In  su  tar  as  the  alle- 
gations In  reference  to  the  assignment  of 
tbe  mortgage  debt  extend,  shows  do  de- 
fense against  the  right  to  foreclose  the 
mortgage.  If  we  were  to  concede  that  the 
parties  did  not,  as  a  matter  of  fact,  Intend 
the  deed  to  Mrs.  Halle  to  operate  as  an 
assignment  of  the  mortgage  debt,  It  does 
not  deprive  the  transaction  of  Its  legal 
effect  Id  equity  of  subrogating  her  to  the 
rightt*  of  the  mortgage  security  to  tbe  ex- 
tent of  ber  purchase.  She  can  only  avail 
herself  of  her  rights  In  this  respect  by  a 
foreclosure,  and.  as  equity  gives  ber  this 
remedy,  she  Is  In  tbe  proper  forum.  Nor 
does  Sayre  In  any  way  obstruct  her  In 
this  remedy.  He  Joins  Id  the  suit  and 
asks  that  tbe  court  decree  a  foreclosure  In 
her  favor,  and  that  his  conveyance  to  her 
be  decreed  as  an  assignment  of  the  balance 
of  the  mortgage  debt.  Within  the  author- 
ity of  Wilson  V.  Troup,  supra,  Sayre,  who 
la  before  the  court  as  complainant,  cai^ 
maintain  the  foreclosure  suit.  There  Is  do 
objection  to  talm  aa  b^ng  an  Improper 
party  here.  Mrs.  Halle  \b  tbe  only  person, 
so  far  as  tbis  record  shows,  who  has  any 
right  tn  object  to  the  foreclosure  of  the 
mortgage  on  the  part  of  the  lot  Involved 
In  this  suit.  Though  she  may  not  have 
acquired  any  legal  title  to  the  part  of  the 
lot  by  her  deed  from  Snyre,  yet,  as  be- 
tween them. she  bas  acquired  rights  which 
he  Is  bound  to  respect,  and  Interests  which 
it  ts  his  duty  to  protect.  They  are  both 
before  the  court  ns  complainants,  asking 
that  the  mortgage  be  foreclosed  tor  the 
benefit  of  Mrs.  Hulle,  and  under  the  terms 
of  Sayre's  deed  to  her,  to  the  extent  of  the 
property  therein  attempted  to  he  conveyed 
at  least,  they  maintain  an  equitable  ata- 
tuB  In  tbe  court  to  foreclose  the  mortgage. 

Much  of  the  discussion  of  the  counsel  for 
appellant  Is  based  on  tbe  theory  that  ap- 
pellant by  his  deed  from  Sayre  acquired  a 
large  part.  If  not  all,  of  the  mortgage 
debt  from  the  latter.  It  will  he  remem- 
bered that  appellant  first  purchased  from 
Sayre  60  feet  of  the  lot  described  In  the 
mortgage.  There  Is  here  do  Invasion  of 
this  60  feet.  Appellant's  warranty  deed 
will  protect  this  part  against  unfriendly 
action  on  the  part  of  Sayre,  or  any  one 
claiming  subsequently  under  him.  If  It 
appeared  that  the  title  In  the  portion  of 
the  lot  described  In  the  deed  from  Sayre 
to  appellaat  was  untataadlDg,  and  it 
was  neceeaary  for  hla  protectloD  that  tbe 
mortgage  secority  abonld  be  foreclosed  on 
this  portion  of  tbe  lot  also,  be  would  have 
a  right,  upon  proper  allegations,  to  a  de- 
cree to  this  effect.  His  rights,  however, 
would  attach  to  tbe  mortgage  secnrlty 
only  to  tbe  extent  of  bis  purchase.  His 
subrogation,  under  such  circumstances, 
woald  spring  from,  and  be  measared  by, 
the  warranty  deed  to  him  from  Sayre.  It 
would  arise  from  the  fact  that  Sayre,  tbe 
bolder  of  a  mortgage  lien  on  the  lot,  had 
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sold  It  to  bim  for  91.300 Id  cash;  and  the 
latter,  In  equity,  would  beeDtltled,  under 
the  circamstanees,  to  have  tbe  mortgage 
security  enforced  on  the  land,  to  secure 
him  In  bis  purchase.  But  no  socbcasels 
presented  for  appellant.  He  has  already 
acquired,  by  conveyance  from  Myers,  who 
purchased  from  Warrock,  the  original 
mortgagor,  the  legal  title  tu  the  portion 
of  tbe  lot  described  In  the  deed  from  Sayre. 

As  to  the  30  feet  now  sought  to  bo  anb- 
Jected  to  the  Men  of  the  mortgage,  appel- 
lant occupies  the  position  of  mortgagor, 
having  derived  tltlefrom  him,  with  knowl- 
edge of  the  mortgage. 

It  is  not  claimed  In  the  answer  that 
Sayre  Intended  to,  or  did  tn  fact  by  his 
deed  to  appellant,  aastgn  any  portion  of 
the  mortgage  debt.  It  is  true  the  answer 
says  that  If  the  deed  to  Mrs.  Halle  piopiio 
vtffore  assigned  to  her  the  debt  and  mort- 
gage, then  the  former  deed  to  appellant 
must  likewise  be  deemed  to  have  trans- 
ferred to  blm  said  debt  and  mortgage,  or. 
as  It  Is  argued,  tbe  major  part  of  It.  But 
we  do  not  hold  that  tbe  deed  to  Mrs. 
Halle  operates,  propria  vif^ie,  to  assign 
the  debt  and  mortgage  to  ber.  We  bold 
that  the  purchase  by  Mrs.  Halle  from 
Sayre  operates  as  a  subrogation  to  bis 
rights  In  the  mortgage  security  to  the  ex- 
tent of  protecting  her  in  tbe  portion  of 
The  lot  described  Id  her  deed.  This  protee- 
tloD  caD  ooly  be  bad,  as  shown  here,  by  a 
foreclosure  of  the  mortgage.  It  nowhere 
appears  that  It  is  necessary  for  the  protec- 
tion of  appellant  in  bis  purchase  from 
Sayre  that  any  portion  of  tbemortirnge 
debt  be  decreed  to  exist  for  his  benefit: 
on  the  contrary,  It  appears  that  no  part 
of  the  mortgage  security  Is  necessary  to 
secnre  him  iu  tbe  60  feet  described  In  his 
deed  from  Sayre;.  and,  as  it  Is  not  shown 
that  appellant  has  any  Interest  in  the 
debt  and  mortgage.  It  becomes  unneces- 
sary for  ns  to  devote  any  discussion  to 
the  case  as  presenting  tbis  ■aspect.  While 
the  warranty  deed  from  Sayru  to  appel- 
lant protects  him  In  tbe  portion  described 
therein,  It  does  not  affect  the  resldoe  of 
the  debt,  nor  the  ll'>n  of  tbe  mortgage  as 
to  the  remainder  of  tbe  land.  As  to  this, 
be  la  In  the  place  of  tbe  mortgagor,  and 
tbe  abortive  foreclosure  proceedings  are 
no  bar  to  another  action  to  enforce  the 
lien  of  the  mortgage.  Aside  from  the  tax 
title,  the  other  allegations  In  tbe  answer 
call  for  no  dlacusslon.  The  hearing  was 
had  upoD  tbe  record  of  tbe  proceedlDga  Id 
the  foreclosure  suit,  and  what  Is  alleged  In 
the  answer  In  reference  thereto  conatl- 
tutes  no  defense. 

It  Is  contended.  In  the  second  place,  that 
after  appellant  obtained  bis  deed  from 
Sayre  he  discovered  that  the  entire  lot 
bad  been  sold  to  tbe  state  of  Florida  for 
the  nonpayment  of  taxes  assessed  thereon 
for  tbe  year  1878,  and  that  he  obtained 
from  tbe  state  a  tax  deed,  which  Is  par- 
amount to  the  mortgage.  A  certified 
copy  of  the  tax  deed  Is  attached  to  the 
answer  as  a  part  thereof,  and  is  executed 
by  the  clerk  of  tbe  circuit  court  of  Duval 
county  on  tbe  19th  day  ot  Angnet,  18S4. 
It  Is  contended  by  appellees  that  appellant 
could  not.  by  reason  of  bis  relation  to  the 
property  and  the  parttea  here,  acquire  m 
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tax  title  as  aaalnat  tbeUr  IntereBt,  aud 
tbat  the  aeqalHltlon  ol  tbeiiaineainoDiited 

to  n  redemption  ol  the  property  Irom  said 
tax  Bale.  Appellant's  deed  from  Myem 
bears  date  the  Itith  day  of  August,  1H84, 
and  the  tax  deed  Is  dated  Au^nst  19, 1HS4. 
By  the  purchase  Iruni  Myers  appellant  be- 
came lavested  with  the  title  of  the  mort- 
fCQKur-  In  Jones,  Mortft.  S  6S0,  It  Is  laid 
down  as  a  ralethat**a  mortgagor nannot, 
by  acqolrlna:  a  tax  title  npon  the  land,  de- 
feat the  lleo  of  tbe  mortgagee.  It  la  bta 
daty  to  pay  the  taxes,  and  he  Is  not  al- 
lowed to  acquire  a  title  tbrough  his  own 
default.  The  same  obligation  rents  npon 
one  who  has  purchased  the  land  of  the 
mortgagor.  •  •  •  The  mortgagor,  or 
any  holder  bt  the  equity  standing  in  his 
place  as  a  purchaser  or  a  second  mort- 
gagee, cannot  set  up  Bucli  title  against  the 
prior  mortgagee. "  Borroughe,  in  his 
work  on  Taxation, $  123,  p. 868,  announces 
the  same  view.  If  a  person  Is  In  posses- 
sion of  land  claiming  the  same  as  bis 
own.  It  is  bis  duty  to  pay  the  taxes,  and, 
nnder  snch  circumstances,  he  cannot 
acqnire  an  ODtstending  title  by  neglecting 
to  pay  the  taxes,  and  allowing  thn  land 
to  be  sold  for  the  same,  and  purchasing 
tbe  same.  Some  decisions  go  to  tbe  ex- 
tent of  holding  that,  if  he  be  a  trcRpasser 
In  posBesslfin  claiming  the  land,  he  cannot 
neglect  tn  pay  taxes,  and  thsn  acquire  a 
title  by  purchasing  the  same  at  tax  sale. 
Douglas  V.  Dangerfield,  ID  Ohio,  152;  Bas- 
sett  v.  Welch,  22  Wis.  175;  Barrett  T. 
Amerein,  36  Cal.  832.  In  Spratt  v.  Price, 
18  Fla.  289,  It  is  said  that  tbe  terms,  duty 
and  obligation  to  pay  taxes,  are  used, 
Qrst,  in  reference  to  the  government  im- 
posing the  tax,  and,  second.  In  reference 
to  the  relation  existing  between  Individ- 
uals. The  legislature  fixes  the  duty  to 
tbe  state,  and  the  relation,  legal  or  equi- 
table, between  individuals  gives  rise  to 
the  obligation  between  parties.  Here  it 
was  held  that  a  mortgagee  not  in  posses- 
sion conid  acquire  a  valid  tax  titio  at  a 
second  sale,  baned  upon  an  assessment 
against  the  mortgagor  in  possedsion,  as 
agslDst  a  stranger  who  had  purchased 
at  a  former  tax  sale.  The  qnestion  here 
presented  Involves  the  right  of  a  pur- 
chaser fruro  a  mortgagor  to  acquire  a  tax 
deed  as  against  a  mortgagee  or  bis  as- 
signee. Tn  Avery  v.  Judd,  21  Wis.  262,  it 
was  decided  tbat  one  In  possession  of 
mortgaged  land  under  a  deed  from  the 
mortgagor,  subject  to  the  mortgage,  can- 
not take,  as  against  the  mortgagee,  a  tax 
title  for  taxes  which  the  mortgagor  or 
those  holding  un^ler  him  were  bouod  to 
pay.  In  thin  case  the  mortgage  was  exe- 
cuted and  recorded  in  1853,  and  through 
mesne  conveyance  from  the  mortgagor 
Judd  came  to  bethenwnerof  the  equity 
of  redemption  In  1SCV9.  Tbe  mortgaged 
premises  were  sold  to  the  county  at  tax 
sale  in  IBDH,  forthe  taxes  of  ]8o7.  and  a  tax 
deed  wan  iHRued  to  .Judd  In  1862,  as  as- 
signee of  the  tax-aale  certificate.  When 
Judd  purchased  the  mortgage  premises 
through  mesne  con  vey ances  from  the 
mortgagor  In  1869,  they  had  been  previ- 
ously sold  to  the  county  for  thetaxra  ol 
1867.  Tn  flpeaking  ot  the  relation  of  the 
parties  In  this  cau.  Ddcon.C.  J.,  said:  "It 


la  a  relation  ot  trnat,  arising  from  the  na- 
ture of  the  contract  as  a  security,  and  the 
situation  of  the  parties  with  respect  to 
the  property  upon  which  tiie  security  la 
given.  Tbe  mortfitagor,  and  those  In  pos- 
session under  him,  subject  to  tbe  payment 
of  the  mortgage,  bold  tbe  estate  clothed 
with  a  fldoclary  duty.  The  estate,  to  the 
extent  of  his  Interest,  belongs  to  the  mort- 
gagee; and  tbe  mortgagor  and  bla  gran- 
tees are  Intrusted  with  the  care  of  It; 
and,  being  so  Intrusted,  tliey  are  bound  In 
equity  and  conscience  to  do  no  act,  and  to 
suffer  none  to  be  done,  which  shall  de- 
Htroy  the  mortgagee's  title,  or  Impair  his 
security.  •  •  •  Jadd,  as  the  hftlder  ot 
tbe  estate  by  conveyance  from  the  mort- 
gagor sabject  to  the  mortgage,  was  pre- 
cluded from  acquiring  title  by  tax  dend  as 
against  tbe  mortgagee.  He  stood  la  the 
place  ot  tbe  mortgagor,  whose  dnty  it 
was  to  have  paid  the  taxes.  This  was 
tbe  duty  of  the  mortgagor  In  possession, 
not  only  by  virtue  of  that  relation,  but 
more  particularly  because  ot  the  covenant 
which  he  bad  made  to  pay  all  taxes.  Tbe 
same  duty  devolved  upon  Judd  upon  con- 
veyance ot  the  premises  to  him  subject  to 
the  payment  of  tbe  mortgage. "  This 
view  finds  support  In  tbe  following  au- 
thorities: Lacey  T.  Daris,  4  Mich.  140; 
Bank  v.  Bacbaracb.46  Conn. 513;  iStears  v. 
Hoilenbeck,  88  Iowa,  55U;  Cooley,  Tax'n, 
500;  1  Black w.  Tax  Titles,  $  691;  Black, 
Tax  Titles,  5  1S8. 

The  tax  title  set  up  as  a  defense  here 
covers  tbe  entire  lot,  and,  as  appears  from 
the  record,  at  the  time  Jordan  obtained  it 
he  owned,  freed  by  bis  warranty  deed 
from  tbe  mortgage  lien,  the  west  50  feet  of 
the  lot.  The  tax  title  is  an  entirety,  and 
covers  property  then  owned  by  appellant, 
an  well  as  that  part  now  Involved.  In  1 
Blackw.  Tax  Titles,  9^92,  It  la  aald  that 
one  who  owns  any  portion  of  the  equity 
of  redemption  from  a  mortgage  cannot 
buy  a  tax  deed  that  will  be  valid  against 
the  mortgagee.  In  Bank  v.  Bacharach, 
supra,  it  in  declared  "that  any  party  wh<i 
snstains  sacb  a  relation  to  the  property 
that  he  baa  a  right  tu-redeera,  and.  If  re- 
deeming, may  be  required  to  refund  to  the 
mortgagee  the  taxes  paid  by  him.  cannot 
be  a  purchaser  of  the  property  If  sold  for 
taxes."  Fnrthermore,  tbe  copy  of  Ihe  tax 
deed  attached  to  the  answer  showH  tbat 
the  lot  was  sold  in  1879  for  the  nonpay- 
ment ot  taxes  levied  and  assessed  thereon 
for  the  year  1878,  and  tbat  the  assessment 
was  to  ill.  Warruck.  The  deeds  exhibited 
as  parts  of  the  answer  show  that  War^ 
rock  had  previously  nold  the  property, 
and  that  A.  Joseph  Myers  was  at  the 
time  of  the  assessment  the  owner  of  the 
property.  On  the  record  here  there  is  ap- 
parently an  erroneous  and  vo'id  assess- 
ment. 

Upon  a  consideration  of  the  entire  rec- 
ord, our  Judgment  1b  that  tbe  decree  ot 
the  chancellor  ahonld  be  affirmed,  and  It  Is 

so  ordered. 

Raniet,  C.  J.,  Iconctirriag.)  It  is  fully 
adjudicated  by  the  authorltiee  cited  in  tbe 
main  opinion  that,  where  the  owner  ot 
the  mortgage  Interest  pnrcbaaes  at  a  fore- 
dosore  sale  under  a  decree  In  which  be  Is 


Digitized  by 


880 


80UTHEBN  BEFOBTEB.  Yoi..  10. 


(Ala. 


eomplalaant,  bnt  to  which  the  owner  of 
the  legal  title  of  the  land  is  not  a  part7, 
and  obtains  a  deed  purporting  to  eoavey 
the  land  to  blm,  and  attervarda  he  exe- 
cotee  a  deed  with  coTenants  of  warranty, 
conveying  the  land  to  another,  hla  deed 
operates  ae  an  aselgnment  of  the  mort- 
gage claim  to  the  last  supposed  pur- 
chaser; and  aathorltlea  cited  even  show 
that  he  Is  a  necessary  party  to  a  bill 
brought  by  the  owner  of  the  legal  title  to 
redeem  the  mortgage.  Where,  aa  here,  the 
asalgnment  of  the  mortgage  Interest— the 
debt  and  the  lien  on  tbe.Iand— Is  asserted 
on  the  record  by  both  the  grantor  and 
the  grantee,  and  the  terms  of  the  deed  are 
sufficient  to  carry  such  Interest,  the  mere 
bolder  of  the  legal  title  cannot,  in  my 
Judgment,  question  the  mere  Intent  to  as- 
sign the  mortgage  Interest.  Dpon  these 
pleadings  Jordan  Is,  aa  to  the  SO  feet  In 
question,  no  more  than  a  mere  holder  of 
the  legal  title.  The  Intent  to  assign  Is  a 
matter  of  Immateriality  to  Jordan,  In  so 
(ar  as  be  is  shown  to  be  concerned,  in  the 
lace  of  the  deed  and  the  admission  re* 
ferred  to.  Had  Say  re  continued  to  bold 
the  mortgage,  becunld  have  foreclosed  It 
as  to  the  SO  Icet,  even  as  against  Jordan 
under  the  circumstances  of  this  case,  e:c- 
eluding  the  assignment  to  Mrs.  Halle. 
Jordan  shows  no  Interest  which  Is  in  any 
wise  affected  by  the  transfer,  nor  any  fact 
altering  the  law  of  the  case,  (Wilson  v. 
Frldenberg,  21  Fla.  386.)  as  settled  by  the 
decision  made  when  it  was  here  before, 
(Jordan  v.  Sayre,  iSi  Fla.  1,  8  South,  Rep. 
830.)  This  decision  adjudged  that,  upon 
the  case  as  then  made,  the  deed  operated 
ae  an  assignment  to  Mrs.  Halle  of  the 
mortgage  Interest  remaining  in  Snyre. 
The  only  parties  who,  upon  the  face  of 
this  record,  can  ever  claim  auy  interest  in 
the  remainder  of  the  mortgage  Interest 
sought  to  be  foreclosed  are  before  the 
court,  and  they,  as  against  Jordan, 
are  forever  concluded  by  the  decree  from 
asserting  that  the  transfer  has  not  been 
made.  Jordan  not  only  does  not  show 
any  interest  of  his  which  can  suffer  from 
the  assignment,  but  he  does  not  pretend 
that  there  la  any  one  not  before  the  conrt 
who  has  any  interest  In  tbe  controversy. 

There  Is  no  controversy  in  the  record 
between  tjayre  and  Mrs.  Halle  as  to  the 
extent  to  which  the  mortgage  clulm  held 
by  Mrs.  Halle,  at  thetimethe  deed  was  exe- 
cuted, was  assigned  to  her;  nor.as  shown 
by  the  main  oplnlon.Is  there  any  eucb  con- 
troversy properly  made  between  Jordan 
and  complainants.  Upon  this  question, 
and  as  to  what  right  Sayre  might  ha  ve  to 
enforce  of  himself  the  mortgage  for  tbe 
benetit  of  Mrs.  Halle,  and  aa  to  the  exact 
principle  upon  wblcb  the  deed  can  be  said 
al  ways  to  operate  in  cases  of  thla  kind,  I 
express  no  opinion. 

While  I  concur  fully  In  the  conclusion 
that  the  decree  appealed  from  should  be 
affirmed,  and  am  of  the  opinion  that  tbe 
real  effect  of  the  deed,  under  the  ciivura- 
staucee  of  Its  execution,  and  of  the  case  as 
It  la  made  by  the  pleadings,  was  to  aaalisn 
the  mortgage  interest  of  Mrs.  Halle,  and 
that,  as  Is  Indicated  by  the  main  opinion, 
tbere  la  nothing  In  the  answer,  outside  of 
tbe  effect  <tf  tbe  tax  deed,  to  merit  any 


attention  but  the  question  of  Intent,  I  do 
not  think  that  Jordan  can,  under  the  caas 
made  by  the  pleadings,  question  thla 
Intent;  and  this  view  Is,  in  my  Jndgment, 
tbe  one  property  controlling  the  decision 
of  the  Issue  thna  attempted  to  be  raised 
bj  the  answer. 

Jmrpb  v.  Davm  at  al. 

(Supreme  Court  cf  Alabama.  April  18. 1889;.) 

COBFDSA.TIOHS— LlABILlTT    or    SOBaCElBBBB  TO 

Utock— Bjqhts  or  CRsDrroBa— Oabsishmekt. 

1,  A  subscriptioD  for  stock  ia  a  corporation, 
thouEfh  payable  id  property  at  a  flctltloxis  valoft- 
tlOD,  and  uot  enforceable  a^lnst  the  subscriber 
by  the  corporatioD  in  Its  own  IntereBt,  becsDsa 
in  violation  of  Const  art  14,  |  6,  and  Code.  | 
1608,  prohibiting  Uie  issue  of  stock  except  nx 
money  or  pFOpsrtj  at  a  reasonable  raln^  Is  not 
void  as  asninst  a  creditor  of  theoorporatfoo,  aad 
cannot  be  set  np  aa  a  defense  by  the  snbaorlbw 
In  gamlstmient  proceedings  by  such  creditor. 

a.  An  nnpald  eubscrlption  to  stock  of  a  cor- 
poration is  an  asset  of  tbe  corporation,  and  ao- 
oeaafble  by  garalahmeat  proceedings  agalnat 
tbe  aubacriMr  by  its  eredltora. 

Appeal  trom  city  court  of  Montgomery; 
Thouas  M.  ARBrNOTON,  Judge. 

Davis  Bros.,  having  recovered  a  Judg- 
ment against  the  Montgomery  Fornace  & 
Chemical  Company,  Instituted  garnish- 
ment proceedings  against  W.  F.  Joseph, 
aa  a  subscriber  to  the  stock  of  said  cor- 
poration. From  a  Judgment  against  him 
tbe  garnisbee  appeals.  Affirmed. 

J.  Jf.  Falkner,  lor  appellant.  2*omp- 
ktoa  A  Troy,  for  appellees. 

CoLBUAN,  J.  The  facts  presented  tn  the 
present  record  differ  but  Uttlu  from  those 
considered  when  the  case  was  here  on  a 
former  appeal.  8  South.  Bep.  496.  Davts 
Bros,  recovered  Judgment  against  the 
Montgomery  Furnace  ft  Chemical  Compa- 
ny. Cpon  the  retumofezeeutlonlndoiBed 
"No  property  found,"  tbe  plalntlffscansed 
W.  F.  Joseph  to  be  summoned  as  gar- 
nisbee. Tbe  record  states  that  the  gar- 
nishee "denies  that  he  Is  Indebted  to  tbe 
said  defendant."  This  was  the  sole  iasue 
upon  the  contest  of  his  answer.  That  the 
garnishee  subscribed  for  91.000  of  tbe 
bunds  of  the  "Montgomery  Cbareual, 
Iron,  Furnace  &  Chemical  Company,"  as 
shown  In  Exhibit  1,  offered  In  evidence  by 
plaintiffs,  and  that  this  subscription  has 
not  been  paid,  ia  admitted  by  the  gar- 
nishee. His  contention  Is  that  he  never 
subscribed  to  the  "  Montgomery  Furnace 
A  Chemical  Company,"  thejudgmentdebt- 
or.  The  agreement  of  subscription  evi- 
denced by  Exhibit  1  refers  to  tbe'Mon^ 
gomery  Land  and  Improvement  Compa- 
ny," and  to  tbe  "Standard  Charcoal,  Iron, 
and  Chemical  Company  at  Nashville,"— 
the  former  to  donate  30  acres  of  land,  and 
tbe  latter  a  "license  covering  tbe  Fierce 
patents,  "—for  wblcb  stock  was  to  be  Is- 
sued. Exhibits  2  and  3,  Introduced  In  evi- 
dence by  plaintiffs,  when  taken  In  connec- 
tion with  the  evidence  of  Woolfolk,  the 
secretary  and  treasurer  uf  the  Montgom- 
ery Furnace  &  Chemical  Company,  show 
very  conclusively  that  tbe  "Montgomery 
Cbarcoal.  Iron,  Fnmace,  and  Chemlcfu 
Company,"  to  which  the  garnishee  did 
subscribe,  was  organised  and  chartered 
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aa  the  "MontgomerT  Furnace  &  Chemical 
Company."  The  evidence  shows  there 
wag  no  material  departure  In  the  charac- 
ter or  purpose  uf  the  corporation  as  or- 
ganlied  and  chartered  from  that  w  bicb 
was  contemplated  as  shown  In  Gxhlbltl. 
In  fact,  the  only  difference  seems  to  be 
In  the  abbrerlatfon  of  the  name.  In  adill- 
tlon  tn  this,  the  garnishee  paid  three  ser- 
eral  calls  to  the  secretary  and  treasurer  of 
the  Montgomery  Furnace  ft  Chemical 
Company,  accepting  receipts  for  The  pay< 
ment  given  In  the  name  of  this  corpora- 
tion. Knox  T.  Land  Co..  86  Ala.  ISi,  S 
SoDth.  Rep.  578.  Exhibits  1,  2.  8,  In  con- 
nection with  ttaeevidenceof  Woolfolfa,  were 
competent  to  show  the  Identity  of  the 
proposed  corporation  to  which  gamfshee 
subscribed  with  tbat  organised  and  char- 
tered. Knox  T.  Land  Co.,  H6  Ala.  184,  5 
South.  Rep.  S78:  Gooli,  Stocks.  S9  184,  SOS; 
8  SoDtb.  Rep.  496,  snpra.  This  court,  fol- 
lowing the  weight  of  authority  as  de- 
clared In  other  tribunals,  and  which  seems 
to  us  to  be  based  npon  sound  principles,  has 
recently  decided  that  a  subscription  for 
stock,  payable  In  property  at  a  flctltlona 
valuation,  and  wbfeb  could  not  be  enforced 
against  the  subscriber  by  the  corporation 
Id  Its  own  Interest  because  violative  of 
article  14,  8  9*  constitution,  and 

section  1662  of  the  Code,>  Is  not  void  as 
against  a  credltor.and  cannot  be  setupas 
a  legal  defense  Bgainst  a  creditor  of  the 
corporation.  Elyton  Land  Co.  v.  Bir- 
mingham Warehouse  ft  Elevator  Co.,  92 
Ala.  407,  9  South.  Sep.  1S9;  Parnons  v. 
Joseph. 93  Ala. 404, 8  South.  Rep. 7K8.  Tbat 
the  unpaid  subscription  for  bonds  were 
assets  of  the  company  liable  to  Its  debts, 
and  accessible  to  the  process  of  garolsh- 
ment,  was  decided  on  the  former  appeal. 
See,  also.  Curry  v.  Woodward.  BS  Ala. 872; 
Cook,  Stocks,  S  201.  We  find  no  error  In 
the  record,  and  the  Judgment  mnatbe  af- 
firmed. 

(SB  AU.  191)  — — 

BiBLET  Alba. 

iSmpreme  Court  of  Alaitama.   April  0, 18BS.) 

t3mT  voR  pAvrmoN— Dbpbrsxs— Advbbsb  Pos- 
SBMioN  BT  OoTBRiinv-Ksa  Judicata. 

1.  Where  plaintlllln  partltiotitiaimstbrough 
a  cote&SDt  of  defeodant,  ownlnir  so  undivided 
half  of  the  land,  the  fact  Uiat  plaintiff  acqolred 
Mb  title  by  a  champertous  agreement  is  no  de- 
fense, aiaoe  anch  fact  cannot  affect  defendant 

2.  Tbe  possession  of  a  tenant  In  common  is 
not  adverse  to  that  of  his  cotenaat,  where  there 
Is  Doeaater,  or  act  eanlvaUmt  thereta 

8.  Where  plalnUfl  claimed  title  u  a  pur- 
chaser at  a  foreulosnre  sale  onder  a  mortgage  ex- 
eonted  by  defendant's  original  ootenant  to  one 
B.,  and  oy  tbe  latter  aasigned  to  plaintiff,  a  plea 
by  defendant  that  the  debt  was  fully  paid  by  tbe 
original  cotonont  to  B.  is  bad,  since  tbe  decree  of 
forecloenre  is,  as  to  third  persons,  conclusive 
that  tbe  debt  was  unpaid. 

Cross  appeals  from  chancery  court.  Mo- 
bile county;  W.  H.  Tatloe,  Cbancetior. 

Suit  for  partition  by  Oiigeo  Sibley 
agalDBt  Peter  F,  Alba.  Tbe  ground  of  the 
fonrtb  plea  was  that  E.  S.  Bamea  should 
be  made  a  party.  Decree  holding  the 
third  plea  good,  and  The  first,  second,  and 


1  Const,  art.  14,  {  6,  and  Code,  |  16^,  prohibit 
a  corporation  from  Issalni;  stock  or  lionda  except 
for  money  er  pioperty  al  a  reasonable  value. 


r.  ALBA.  881 


fourth  Insufficient.  Both -parties  appeal. 
Reversed. 

BarmfB  Taylor,  for  plaintiff.  Richard 
P.  De^Aoo.  tor  defendant. 

Stonb,  C.  J.  This  ease  was  submitted 
to  the  chancellor  on  the  sufficiency  of  four 
several  pleas.  The  first,  second,  and 
fourth  were  held  Insufficient,  while  the 
third  was  pronounced  a  good  defense  to 
the  bill.  There  are  cross  assignments  frf 
error,  and  the  safflelency  of  each  of  thy 

gleae  le  thus  presented  for  our  decision. 
Ibley*s  title,  nsallf^ed,  arose  as  follows: 
Tn  October,  1869.  one  Duvall  executed  to 
Brown  a  mortgage  on  an  undivided  half 
Interest  in  certain  lots  of  land  In  Mobile 
county,  to  secure  a  d<;bt  of  $2,500.  due  in 
one  and  two  years.  Tbat  mortgage  was 
duly  recorded.  In  November,  1888,  Brown 
having  died,  his  execntors  conveyed  and 
transferred  the  mortgage  and  all  If  se- 
cured to  Sibley.  This  mortgage  was  fore- 
closed by  suit  In  chancery.  Instituted  by 
Sibley  In  1889,  and  at  the  sale  under  the 
decree  be  became  the  purchaser,  and  re- 
c^verl  a  conveyance.  In  October,  1890,  he 
Inatitoted  this  suit. 

Partition  Is  the  object  of  the  present 
suit.  The  bill  sets  fortli  Sibley's  claim 
and  chain  of  title,  as  briefly  sketched 
above.  It  avers  that  the  other  undivided 
half  interest  In  tbe  lute  belongs  to  Albb, 
the  defendant,  Only  tbe  two,  Sibley  and 
Alba,  are  made  parties  to  this  enit.  In 
the  bill  and  transcript  before  ds,  the  refer- 
ence to  the  foreclnsnre  suit  does  not  dis- 
close who  were  defendants,  other  than 
Barnes,  the  administrator  of  Durall,  It 
speaks  of  tbat  suit  as  "the  case  entitled 
'Orlgen  Sibley  v.E. S.Barnee,  Administra- 
tor, etal.'"  Wenre  no  where  informed  who 
were  the  other  parties  defendant.  We 
suppose  they  were  tbe  btUn  at  law  of  Du< 
vail,  the  mortgagor;  for  unless  they  were 
before  the  conrt  their  title  could  not  be 
divested.  We  will,  therefore,  treat  tblt* 
case  as  It  they  were  before  the  court.  It 
Is  proper  that  we  should  state  that  no  In- 
timation has  been  given,  either  In  tbe 
pleadings  or  argument,  which  questions 
tbe  presence  of  all  necessary  parties  In  thi. 
foreclosure  suit.  It  Isnot  shown  In  there*  • 
ord,  or  averred  In  the  pleadings,  whethfi* 
or  not  Duvall  and  Alba  were  original  teii- 
ants  In  common  of  the  lots  sought  to  It 
partitioned,  or  whether  Alba  claims  1u 
have  acquired  his  Interest  at  a  later  time. 
Neither  Is  It  denied  that  Dnval),  when  he 
executed  the  mortgage  to  Brown,  owned 
an  undivided  half  Interest  In  tbe  lots,  nor 
Is  It  claimed  or  averred  that  Alba  bas 
ever  acquired  that  half  Interest  by|>ur- 
chase  or  descent.  The  only  right  he  re- 
lies on  for  maintaining  bis  possession  Is 
that  he  "went  Into  adverse  pomesslon  of 
said  undivided  one  half  Interest  In,  the 
lands  claimed  by  complainant  In  this  suit, 
and  was  claiming  said  Intereat  adversely 
to  all  the  world  during  tbe  remainder  of 
said  year  1677,  and  during  the  time  that 
has  since  transpired,  and  Is  now  holding 
the  same  adversely."  The  bill  chargee 
that  Alba  und  Sibley  each  own  an  undi- 
vided half  Interest  In  the  lots,  the  latter 
by  virtue  of  bis  purchase  at  tbe  foreclo- 
snrasale;  and  the  foregoing  extract  from 
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plea  No.  8  la  tbe  only  Btatement  of  (act 

interposed  by  defendant  that  can  be  cun- 
Rtrued  Intu  a  denial  of  the  avennAnt  that 
Duvall  and  Alba  were  tenants  in  com- 
mon. Under  tbis  state  of  the  pleading 
we  feel  forced  tu  treat  this  case  as  U  Du- 
Tall  and  Alba  were  originally  coequal  ten- 
ants In  RommoD. 

The  flrat  plea  Interposed  sets  op  tlie  al- 
leged cbampertons  agreement  between 
Slble^r  and  Bamee,  which  led  the  former 
to  purchase  and  become  the  owner  of  the 
Uuvall  claim  and  mortgage.  That  agree- 
meoc  might  raise  very  grave  Inquiries  In 
any  dispute  that  may  spring  a p  between 
tilbley  and  Barnes.  It  cannot  In  the 
least  affect  Alba,  a  mere  stranger  to  the 
negotiation  and  to  Its  consequences.  The 
result  of  the  aathorltles  bearing  ou  this 
question  Is  correctly  summarized  ia  8 
Amer.  A  Eng.  Enc.  Lew,  H6,  lu  the  follow- 
ing language:  "When  an  action  is 
brought  directly  upon  a  cbampertons  con- 
tract, champerty  is  a  good  defense,  and 
may  be  set  up  by  way  of  answer;  and  If 
the  true  character  of  the  contract  appears 
npcin  the  face  of  the  pleading,  such  plead* 
Ing  may  be  successfully  demurred  to.  Tbe 
better  opinion  would  appear  to  be  that 
the  defense  of  champerty  can  only  be  set 
Dp  when  tbe  ctaampertoas  contract  itself 
la  sou  Kb  t  to  be  enforced."  Seethe  many 
aothorltles  cited,  note  8.  Tbe  chancellor 
did  not  err  In  disallowing  this  plea. 

Pleu  No.  2.  We  hare  copied  above  the 
averment  fonnd  In  this  plea  In  reference  tu 
Alba's  adverse  holding.  It  Is  wholly  in- 
sufficient to  cunatltute  his  possession  ad- 
vers(4  against  a  tenant  In  common.  "The 
seisin  and  posaesBlon  uf  one  tenaqt  In 
common  la  tbe  bcIbId  and  possession  nl 
the  other  or  others,  and  an  anlnterrupted, 
exclnsire  pussesslon  by  one  Is  not  usually 
deemed  adverse,  unless  accompuuied  by 
circumstances  indicating  an  expulsion  or 
ouster  ol  the  other."  Brady  v.  Huff,  75 
Ala.  80;  Abercromble  v.  Baldwin.  16  Ala. 
863.  "  The  poHsesalon  of  a  tenant  Id  com- 
mon is  not  adverse  to  that  ol  hiacoten- 
ant,  vnleaa  there  Is  an  actual  onster,  or 
refusal  to  let  the  cotenant  occupy." 
BurruB  v.  Meadors,  SO  Ala.  140,  7  South. 
Bep.  469;  Newbold  v.  Smart,  67  Ala.  326; 
Stevenson  v,  Anderson,  87  Ala.  228,  6 
South.  Rep.  285.  "The  possession  of  one 
tenant  In  common,  thoagb  exclastve,  be- 
ing consistent  with  tbe  right  of  fala  coten- 
ant, dues  not  amount  tn  a  disseisin  of 
tbe  cotenant ;  and  an  onster,  or  some  act 
which  the  law  deems  equivalent  tu  an 
onster.  Is  necessary  to constltu  tea  dtsflelsln 
of  bis  cotenant  by  a  tenant  In  common." 
I  Amer.  &  Ene.  Enc,  Law.  232;  Duncan  v. 
Williams,  89  Ala.  S41.  7  Suuth.  Kep.  416. 
The  averments  ol  the  plea  fall  to  show  a 
holding  by  Alba  adverse  to  the  rights  of 
his  cotenant.  Brown. 

But  If  this  averment  were  sufflclent, 
that  would  not  oust  the  Jurisdiction. 
The  chancellor  would  suspend  proceedings 
until  the  question  of  disputed  ownership 
could  be  settled  on  an  Issue  to  be  made 
ap  and  submitted  to  a  Jury.  McHath  t. 
De  fiardelaben,  75  Ala.  6ft. 

Another  view:  if,  wben  the  sale  was 
made  under  tbe  foreclosure  proeeedloga, 
any  peraoo  other  than  Sibley  bad  pur- 
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chased,  It  would  ecarcely  be  contended, 
under  the  facts  shown  In  the  pleadings  tn 
this  case,  that  such  purchaser  could  not 
maintain  a  suit  for  partition.  Can  the 
fact  that  Sibley  purchased  make  a  dltfer- 
eace?  The  rule  against  recovery  on  a 
title  acquired  while  the  property  was  held 
adversely  does  not  apply  wben  the  prop- 
erty was  purcbased  at  Judicial,  sale. 
Humes  v.  Bernstein,  73  Ala.  546. 

The  third  plea  sets  np.  In  defense  of  this 
suit  for  partition,  that  tbe  alleged  mort- 
gage debt  from  Duvall  to  Brown  had 
been  paid  long  before  Sibley  asserted 
claim  to  it,  or  procured  a  fon-'oanre  of 
the  mortgage,  wblcta  culminated  In  bla 

fnretaase  of  tbe  undivided  half  Interest, 
n  tbe  foreclosure  suit  the  bein  of  Duvall 
were  neceflsary  parties.  We  suppose  they 
were  parties,  aud,  as  we  have  before 
stated,  we  will  treat  this  case  as  If  they 
were  parties.  The  record  before  us  shows 
that  Barnes,  the  administrator,  was  a 
party  to  that  suit.  Plea  No.  1  charges 
champerty.  coIIubIoUi  and  fraud  between 
Sibley  and  Barnes,  by  which  tbey  ao< 
quired  tbe  ownerablp  of  the  alleged  mort- 
gage debt,  and  procured  the  decree  of  fore- 
closure and  sale  under  It.  If  the  mortgage 
debt  had  been  paid,  and  It,  by  collusion 
and  fraud  between  Barnes  and  Sibley,  the 
decree  of  foreclosure  and  the  sale  were 
brongtat  about,  ttaen  a  great  wrong  was 
iufllcted  on  Davairs  b^rs;  and  unleRs,  by 
failure  to  move  at  the  proper  time,  tbey 
baveforfelted  their  right  to  have  the  ques- 
tions retried  and  the  wrongs  redressed, 
the  courts  and  their  prmess  are  open  to 
them,  and  they  can  obtain  ample  redress 
and  relief  from  Sibley  and  Barnes.  Tbis, 
on  the  cardinal  principle  that  fraud,  U 
properly  assailed,  vitiates  ail  traneae- 
tlons,  no  matter  what  form  they  may  be 
made  to  assume.  Standing,  however,  as 
tbe  record  does,  and  assamlug  that  the 
heirs  of  Duvall  were  parties  to  the  fore- 
closure suit,  that  record  is  conclusive  evi- 
dence that  the  mortgage  debt  was  un- 
paid, alike  against  Duvall's  estate,  and 
against  all  other  persons  who  cannot 
connect  themselves  with  his  title.  If, 
however,  Alba  has  succeeded  to  Duval's 
title  or  rights,  not  by  mere  adverse  bold- 
fng,  but  by  purchase  or  conveyance,  or 
by  a  subsisting,  unpaid,  and  unbarred 
moneyed  demand,  this  may  open  tbe  door 
to  him  to  show  that  the  debt  from  Duvall 
to  Brown  had  been  paid  before  the  decree 
In  foreclosure  was  rendered.  Mead  v, 
Tork,  67  Amer.  Dec.  467,  and  note.  Tbe 
third  plea  presents  no  bar  to  this  suit, 
and  the  decretal  order  of  the  chancellor 
holding  that  plea  sufficient  must  be  re- 
versed. Let  the  appellee  pay  tbe  costs  of 
tbe  appeal.  Reversed  and  rendered. 


(W  Aik.  sh) 
Wabd  et  a/.    Ward  «t  ol. 
(9uipnme  Court  cf  Alabama.  April  4,  VM.) 
Wii,L8  — CoKffnttJcn  OH— Allowaiccb  pob  Supron 

AKD  BdUOATION— ACOOOHTINa  BT  TSOSTBB. 

1.  A  will  provided  that  the  executor  sboald 
support  testator's  widow,  and  sumort  and  edu- 
cate hli  children.  The  widow  and  ehlldrsn  filed 
a  bill  praying  that  the  tnistee  be  required  to  in- 
crease tfaeir  allowaiioe,  and  upon  rraerence  to  a 
nuwter  be  reported  that  a  larger  gross  alUniaaoe 
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was  neceuazT.  The  widow  thereupon  withdrew 
as  a  party,  and  filed  an  applloatlon,  disseDting 
from  the  will,  and  oboosing  to  take  herdistriba- 
tive  share.  Held,  that  ua  rhe  widow  was  »  oee- 
esaar;  party,  and  waa  not  properly  Joined,  after 
her  withdrawal,  by  her  snbsequent  petition,  the 
court  properly  dismissed  the  same  and  denied 
the  motion  of  the  children  for  a  reference)  to 
ascertain  the  amount  necessary  for  their  support 
and  education;  and  the  prior  report,  including 
la  it  the  amount  neoessary  for  the  support  of  the 
wife,  being  insufficient  as  to  the  needs  of  the 
children  only,  they  were  properly  denied  relief. 

3.  Where  a  will  provided  that,  "if  agreeable 
to  the  parties  concerned,"  "my  mother,  father, 
and  sister  shall  continoe  to  reside  widi  my 
family, "  and  "my  trustee  shall  contribute  to- 
wards their  support  as  I  do  at  thlB  time, "  snch 
support  was  not  conditioned  upon  their  resi- 
dence with  the  widow  and  family;  and  contri- 
bution to  tiielr  support  "in  the  same  manner  In 
which  the  testator  had  done  In  his  lifetime"  was 
proper  as  to  amount 

Appeal  from  chancery  court,  Mobile 
coonty;  W.  H.  Tati<ob,  <;bancel]or. 

Bill  by  Rebecca  E.  Ward  and  tbe  three 
minor  children  of  Rebecca  E.  Ward  and 
Benlamln  Ward,  deceased,  against  Alfred 
O.  Ward  and  otbere,  praying:  to  have  the 
further  pzecutlOD  of  tbe  trust  and  man- 
a^enient  of  the  estate  of  Benjamin  Ward, 
deceaaed,  removed  from  the  probate  court 
of  Mobile  county  into  the  chancery  coart. 
Tbe  bill  also  prayed  tbe  construction  of 
the  will  of  Benjamin  Ward,  deceased,  and 
that  tbe  execntor  and  trustee  thereunder 
be  required  to  accoant  for  his  manage- 
ment u[  said  trust,  and  that  he  be  re- 
quired to  make  better  provision  for  the 
widow  and  tbree  children.  Tbe  three 
Items  of  tbe  will  which  are  more  particu- 
larly Involved  In  this  cause  are  as  follows: 
''Second.  I  desire  him  [the  executor]  to 
Inrnlsb  my  beloved  wife  with  mean?  suffi- 
cient to  maintain  her  In  a  comfortable 
manner,  suitable  to  ber  station  In  life. 
Third.  I  desire  him  to  see  to  the  support 
and  education  of  such  cblldren  as  I  may 
leave  surviving  me.  Fourth.  I  desire,  If 
agreeable  to  the  parties  concerned,  that 
my  mother,  father,  and  sister  shall  contin- 
ue to  reside  with  my  family,  and  that  my 
trustee  shall  contribute  towards  their 
support,  out  of  my  estate,  as  I  do  at  this 
time."  The  court  ordered  a  reference  to 
the  master  to  examine  into  tbe  aBairs  of 
tbe  estate,  and  tbe  condition  in  life  of  the 
complainants  at  that  time,  and  tbelr  con- 
dition before  the  death  of  Benjamin  Ward  ; 
and  to  report  what  anfoont,  nnder  tbe 
provisions  of  tbe  will,  and  the  condition 
of  the  estate,  would  be  a  proper  monthly 
allowance  for  their  maintenance  and  edu- 
cation. The  master  reported  that  $250 
per  month  would  be  a  proper  and  reason- 
able allowance  to  the  complainants  for 
tbelr  proper  maintenance  and  education. 
The  chancellor  refused  to  act  upon  this 
report  until  tbe  final  bearing  of  the  cause 
on  Its  merits.  Mrs.  Ttebecca  E.  Ward 
thereupon  withdrew  from  tbe  litigation 
as  a  party  complainant,  and  fil»d  an  ap- 
plication for  her  distributive  portion  of 
tbe  Bald  estate,  dissenting  from  the  will, 
and  cbooslng  to  take  the  portion  allowed 
by  law,  rather  than  to  take  under  tbe 
will.  The  three  complalnantssubsequent- 
ly  moved  the  court  to  refer  tbe  matter  to 
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the  master,  forthe  purpose  of  ascertaining 
and  reporting  to  the  court  the  amount 
which  should  be  allowed  said  three  com- 
plainants for  tbelr  support,  maintenance, 
and  education.  The  cause  was  submitted 
fur  decree  upon  the  petition  of  Mrs.  Re- 
becca K.  Ward  and  said  motion  of  the  chil- 
dren, and  npon  pleadings  and  proof. 
The  chancellor  overruled  and  denied  tbe 
petition  of  Mrs.  Bebecca  E.  Ward,  and 
also  denied  and  overruled  tbe  motion  of 
tbe  children,  and  decreed  that  the  defend- 
ant A.  O.  Ward  sec  to  the  support  and  ed- 
nactlon  of  tbe  complainants,  and  contrlb- 
ate  to  the  support  of  the  father,  mother, 
and  sister  of  the  said  Benjamin  Ward,  In 
the  same  manner  In  which  the  testator 
bad  done  In  his  lifetime,  and  that  the  said 
Alfred  G.  Ward  file  with  the  register  his 
account  and  voucher  for  partial  settle- 
ment, and  that  the  register  make  a  report 
of  said  settlement.  All  other  questions 
were  reserved  for  consideration  when  they 
should  arise  In  the  progress  of  the  suit. 
Mrs.  Rebecca  E.  Ward  and  tbe  three  com- 
plainants appeal.  Affirmed. 

Overall  dt  Bestor,  tor  appt^Anta.  Clarke 
^  Webh,  for  appellees. 

McClellan.  J.  We  do  not  understand 
from  this  record  that  tbe  chancery  court 
decUaed  to  assume  Jurisdiction  and  control 
over  tbe  trasts  created  by  tbe  will  of  Ben- 
jamin Ward  tor  the  support  of  his  wife 
and  children,  to  tbe  end  of  determining 
what  provision  would  be  reasonable  and 
proper  In  that  behalf,  and  compelling  tbe 
trustee  to  make  such  provision.  On  the 
contrary,  we  find  that  the  lower  court  vir- 
tually asserted  Its  rlgbt  and  power  to  de- 
termine what  allowance  shoind  be  made 
by  tbe  trustee  for  the  maintenance  of 
tbe  testator's  widow  and  children,  and 
forthe  education  of  the  cblldren,  and,  of 
consequence,  its  authority  to  compel  such 
allowance  to  be  made,  though  counsel 
argue  tbe  question  whether  this  matter 
should  be  left  entirely  to  tbe  trustee's  dis- 
cretion, as  It  they  understood  the  position 
of  the  chancellor  dlDerently;  and  there 
can.  In  our  opinion,  be  no  doubt  the  right 
and  power  thus  asserted  reside  in  the 
chancery  court,  and  should  be  exercised  by 
It  whenever  It  is  clearly  made  to  appear 
that  tbe  trustee  is  not  adequately  pro- 
viding for  the  well-being  of  the  eestals  que 
trusteat  according  to  the  terms  and  aplrlt 
of  the  trust  Instrument.  McDonald  v. 
McDonald,  92  Ala.  537,  9  South.  Rep. 
195,  and  authorities  there  cited.  What 
tbe  court  really  decided  In  this  connec- 
tion, however,  was  that  a  case  bad  not 
been  made  by  the  evidence  which  re- 
quired or  authorized  the  exercise  of  this 
Jurisdiction,  It  not  being  made  to  appear 
that  the  trustee  had  tailed  or  was  omit- 
ting to  make  proper  allowance  for  the 
support  and  education  ot  the  cestals  que 
trustent.  When  the  cause  came  on  for 
heariuK,  tbe  widow  was  nolongur  aparty 
to  It;  she  had  had  herself  eliminated  from 
the  bfU  as  a  party  complainant,  she  was 
not  a  defendant,  and  she  was  asking  nu 
action  of  the  court  looking  to  an  Increase 
nf  tbe  allowance  for  support  theretofore 
made  to  her  by  the  trustee^  Before  this 
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withdrawal  iM  her  part  a  reterence  had 
been  bad  lo  rraponBe  to  the  prayer  of  the 
bill  aa  orlKlnaUy  exhibited,  to  determine 
what  would  be  a  reasonable  ullowance 
for  her  and  her  three  children,  and  the 
muster  bad  reported  that  9250  per  month 
BhoQld  be  allowed.  Instead  of  the  9150  per 
montb  wblch  the  troBtee  was  then  paying 
on  that  account.  The  evidence  taken 
on  this  reference,  and  the  report  made, 
however,  had  relation  to  an  allowance  In 
grosfl  for  the  children  and  tor  the  widow. 
No  evidence  was  adduced  and  no  report 
made  aa  to  what  should  be  allowed  for 
the  support  and  education  of  the  children, 
who  were  the  sole  complainants  In  the 
bill  at  the  bearing,  and  who  only  were  de- 
manding an  Increase  of  the  proTlalon 
made  by  the  trustee  for  them.  The  court 
did  not  pass  on  the  master's  report  while 
Mrs.  Ward  remained  a  party  complainant 
to  the  cause.  Whether,  bad  she  main- 
tained her  original  attitude,  the  addition- 
al allowance  to  her  and  tbe  children  re- 

Sorted  by  tbe  master  sboald  have  been 
ecreed,  is  a  mere  abstraction  on  this  ap- 
peal,—an  inquiry  not  presented  for  our 
consideration.  There  was  nothing  In 
the  report  ur  in  the  evidence  supporting  It 
which  could  afford  a  basis  for  determining 
what  provision  waa  proper  ftir  the  chil- 
dren alone.  This  depended  upon  testi- 
mony which  they  bad  the  odvb  of  adduc- 
ing. As  was  said  by  the  chancellor,  they 
are  not  entitled  under  the  will  to  any  fixed 
allowance,  (Elierbe  v.  EUerbo,  40  Amer. 
Dec.  623 :)  and  having  failed  to  show  what 
amount  they  were  entitled  to,  or  that  the 
sum  allowed  by  the  trustee  watilndequate, 
the  refusalof  thecbancerycourt,to increase 
that  allowance,  or  Indeed  to  make  any 
decree  fixing  their  allowance,  was  inevita- 
ble. 

Nor  was  there  error  In  the  construction 
Klven  to  the  fourth  clause  of  Benjumin 
Ward's  will,  wblch  Is  as  follows:  "I  de- 
sire. If  agreeable  to  the  parties  concerned, 
that  my  mother,  father,  and  sister  shall 
continue  to  reside  with  my  family, .  and 
that  my  trustee  shall  contrlbnce  towards 
ttieir  support,  out  of  my  estate,  as  I  do  at 
this  time."  Itcannotbethat  tbetestator, 
solicitous  for  the  raalntenance  of  bis  fa- 
ther, mother.and  sister,  and  wbobad  con- 
tributed largely  to  their  support  darltig 
his  life,  intended  to  make  their  future 
well-being  to  depend  upon  tbelrcontinuing 
to  reside  In  the  same  house  with  his  wid- 
ow, and  to  make  such  continued  residence 
dependent  upon  tbefactof  Its  being  ascree- 
able  to  her,  who  was  a  stranger  to  their 
blood,  and  whose  interests  would  be  con- 
served by  deleating  bis  laudable  purpose 
In  reHpe4;t  to  them.  We  concnr  with  tbe 
chancellor  that  tbe  support  of  tbe  testa- 
tor's father,  mother,  and  sister  provided 
for  In  this  clause  of  the  will  was  not  con- 
ditional upon  their  coatinni^d  residence 
with  the  widow  and  ber  family:  and 
with  him,  also,  on  the  showing  of  the  an- 
swer that  the  prnrlslun  made  for  them  by 
the  trustee  wus  such  as  was  being  made 
for  them  by  tbe  testator  at  the  time  of  ex- 
ecuting the  will,  and  beuce  within  ita  ex- 
pressed limitations. 

At  the  time  of  filing  ber  petition  dissent- 


ing from  the  will  and  claiming  a  dlstriba- 
tlve  share  In  ber  husband's  estate,  Mrs. 
Ward  was  not  a  party  to  the  cause  pend- 
ing in  the  chancery  court;  •ihe  was  as 
much  a  stranger  thereto  as  if  she  had  pre- 
viously had  no  connection  therewith. 
Yet  she  was  a  necessary  party  to  that 
cause.  There  conld  be  no  uettlement  of 
the  troetsof  the  will  or  the  administration 
of  the  estate  without  her  rights  being  be- 
fore the  conrt,  and  represented  by  her  as 
a  party  litigant  In  the  widest  sense  of  the 
term.  Whether  she  dissents  from  the  will 
or  taKes  under  It,  her  rights  as  a  party  to 
the  cause  are  coextensive  with  those  of 
any  other  of  tbe  necessary  parties  In  the 
sense  of  shaping  the  lltlgatlout  being  beard 
upon  any  action  taken,  and  any  decree  to 
be  rendered  In  It.  Her  claim  Is  not  of  a 
specific  sum  to  be  paid  out  of  a  fund  In 
court,  as  In  the  case  of  a  recelTershlp  which 
has  become  Indebted  to  a  person  having 
no  interest  In  the  controversy  between  tbe 
complainants  anddefendantsto  theoanse, 
and  which  may  be  pr^erred  by  a  mere 
petition. since  It  Involvesno  element  either 
of  prosecution  or  defense  In  the  case  pre- 
sented by  the  bill  and  answer,— Thornton 
V.  Railway  Co..(Ala.)  10  South. Rep. 442,— 
but  If  she  comes  Into  the  cause  at  all  It  Is 
for  all  the  purposes  of  prosecution  or  ds- 
fense,  as  the  case  may  be;  and  she  cannot 
make  henell  a  party  for  such  purposes  by 
a  petition.  She  can  osly  get  Into  this 
cause,  strictly  speaking,  by  tbe  action  of 
the  preuent  complainants  through  an 
amendment  of  their  bill;  or,  failing  that, 
she  may  effectuate  whatever  rights  she 
may  be  entitled  to  by  an  original  bill  In  its 
nature  supplptory  to  tbe  present  litiga- 
tion. The  chancellor  properly  dismissed 
her  petition.  Cowles  v.  Andrews,  SH  Ala. 
130;  Benfro  v.Geotter,78  Ala.814;  Ex  parte 
Frintnp.  87  Ala.  148.  6  South.  Bep.  41S. 
Affirmed. 

.        (»  AlB.  ooi» 

LotnBnLT.v  ft  N.  B.  Go.  Morgan. 

{Supreme  Court  (^Alabama.   April  6,  1893.) 
Absuhpsit— DBTKonv*  Work— EviDwcB. 

1,  Where  a  detective  ooutrocts  to  work  for  de 
fendant  railroad  company  in  ferreting  oat  theft 
from  defendanVs  oars,  evidence  that  tbe  pemns 
arrested  by  tbm  detective  were  convicted  of  steal- 
Idk  from  tbe  oara  of  another  company,  and  that 
the  latter  company  delivered  to  oefeDdaut  a  box 
cOQtaiDing  shoes  UBdlar  to  two  pair*  claimed  to 
hare  been  stolen  trom  detendaat's  cars,  and  that 
a  shortage  was  found  In  the  Imx  when  dellTered, 
Is  InButBtrleot  to  warrant  a  finding  for  the  detect- 
ive Id  asvumpvtt. 

2.  A  letter,  written  .hy  defendant's  saperln- 
teodent  to  the  dieteotive,  stating  that  proof  that  the 
oar  breakers  stole  defendant's  goods  vroold  hav« 
to  b«  f umlsbed  before  defendant  would  pay  any 
bill,  was  not  at  varlaaoe  with  bis  testimony  that 
by  the  conti-act  compensation  was  oonUngent  up- 
on the  arrest  and  conviction  of  thieves  who  had 
stolen  from  defendant's  cars. 

8.  It  was  competent  for  the  detective  to  testi- 
fy as  tu  what  proper^  wis  Identified  by  tbe  em- 
ploye to  whom  he  was  Eefenred  by  delsndant'a 
agents. 

Appeal  from  circuit  court,  Jefferson 
county;  James  B.  Head,  Judge. 

AeBumpsIt  by  W.  B.  Morgan  against  tbe 
Louisville  ft  NasbvlUe  Ballroad  Company 
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to  recover  for  bla  serrlcee.  as  a  detecttre, 
in  ferreting  oat  thefts  wtalcli  were  alleged 
to  liave  been  committed  (rum  tbe  Louis- 
ville &  Nashville  Railroad  cars.  JudKnient 
for  plaintllf.  IMendaat appeals.  Reversed. 

Cpua  the  IntrodnetloD  of  the  plaintltf  as 
a  vitnees  In  Mb  own  behalf,  and  after 
tiffing  that  he  had  arrested  three  parties 
for  theft  from  the  cars,  and  had  In  bis  poa- 
sesulon  goods  which  had  been  stolen,  and 
tbat  he  b  ad  gone  to  one  of  the  employeH  of 
the  defendantto  havethe  goods  Identified, 
the  plaintin'tf  attorney  then  propoanded 
this  qoestion  to  him:  "State  what  goods,  if 
any.  he  IdcntlSed,"— meaning  the  employe 
■ofthe  Louisville  &  Nashville  Railroad  Com- 
pany. The  defendant  objected  to  this  ques- 
tion, and  excepted  to  thecourt's  overruling 
his  ubjectiuD.  It  was  shown  by  the  plain- 
tiff that  the  said  employe  of  the  defendant 
identified  two  pairs  of  shoes,  and  that  the 
parties  he  bad  arrested  were  conTtcted  Id 
the  criminal  court.  The  employe  of  tbe 
defendant  who  Identified  the  two  palm  of 
ehoee  testified  tbat  they  bore  the  name 
mark  of  eomeotbershoes  wfalch  were  found 
In  a  car  of  the  Genrgla  Pacific  Railroad 
Company,  which  had  been  turned  over  to 
them  when  tbe  said  car  was  opened,  and 
that  an 'exception"  against  the  Georgia 
Pacific  bad  been  made  for  tbe  abortage  of 
said  shoes.  Tbe  defendant  Introduced  In 
evidence  the  record  uf  the  criminal  court, 
which  showeil  tbat  the  parties  whom  the 
plaintiff  had  arrested  were  convicted  in 
that  court  for  burglary  from  the  Georgia 
Pacific  cars,  and  for  stealing  property 
which  belonged  to  the  Georgia  Pacific 
Railroad  Company.  Tbe  plalntlB  then  io- 
troduced  in  rebuttal  a  letter  written  blm 
by  W.  M.  Newbold,  superintendent  of  the 
LoulsTlllle  &  Nashville  Bailroad  Company, 
as  follows:  "Tount  ut  the  16th  received.  I 
cannot  find  any  proof  of  any  of  the  car 
breakers  you  mention  having  broken  Into 
our  cars,  or  stolen  our  goods.  Please  fur- 
nish me  with  tbia  proof,  which  I  will  have 
to  have  before  paying  any  bill." 
*  Bewitt,  (V^M7fcer(£  Porter,  for  appellant. 

CoLBHAN,  J.  TbIa  Is  au  action  In  m- 
ftuntpsit  nnder  a  contract  of  employment 
for  personal  services.  The  parties  dlBer 
as  tn  some  of  tbe  material  stlpulntlons, 
bat  agree  in  an  Important  statement  as 
to  tbe  Inducement  which  led  to  the  forma- 
tion of  the  contract.  The  plaintiff,  Mor- 
gan, testifies  as  follows:  "I  went  to  Mr. 
Newbold,  superintendent  of  the  Louisville 
&  Nashville  Railroad  Company,  and  told 
blm  I  had  caught  on  to  some  stealing 
from  the  LoalsvlUe  &.  Nashville  cars,  and 
be  said,  if  I  would  go  to  workun  the  case, 
be  would  pay  me  what  It  was  worth." 
Mr.  Newbold  testified  "that  in  September 
or  August  last  the  plaintiff  came  to  me 
and  stated  that  he  bad  caught  on  to  some 
ittealing  from  the  Louisville  &  Nashville 
Railroad  cars,  and  asked  me  what  I 
would  be  willing  to  do  about  it.  I  told 
blm  [be  says]  If  he  caught  any  one  steal- 
ing from  our  care,  and  restored  the  prop- 
erty to  US.  and  it  was  Identified,  and  If 
he  caught  the  thieves,  and  got  tbem  ctin- 
vlcted,  I  would  pay  him  what  was  reaBon- 
Hble.^  The  material  difference  as  to  the 
terms  of  ttaa  contract  u  stated  hy  tbe 
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contracting  parties  consiata  In  tbe  plain- 
tiff's claim  tn  compensation  for  services 
rendered,  without  reference  to  the  retiiilt 
of  the  Services  to  be  performed,  while  the 
defendant  insists  tbat  the  compensation 
depended  upon  the  recovery  and  restora- 
tion of  tbe  property  and  tbe  conviction  of 
tbe  thieves  by  the  plaintiff.  Whether  the 
one  or  the  other  gives  the  true  version  of 
the  contract  in  this  reftpect,  it  is  evident 
that  both  understood  the  contract  of  em- 
ployment was  entered  into  with  reference 
to  a  larceny  from  the  Louisville  &  Nash- 
Tllle  Railroad  cars.  Thltt  is  manifest,  not 
only  from  the  statemeutof  both  witnesses, 
but,  as  confirmatory  of  this  view,  tbe 
plaintiff  called  npon  tbe  defendant's  agent 
to  Identify  the  recovered  property.  There 
is  nothing  in  the  record  whieb  would  au- 
thorize tbe  conclnslon  tbat  Newbold,  the 
superintendent  of  the  Louisville  &  Nash- 
ville Railroad  Company,  would  have  em- 
ployed the  plaintm  to  work  on  a  case  of 
larceny  from  the  cars  of  tbe  Georgia  Pa- 
cific Railroad  Company.  We  have  ex- 
amined the  record  very  carefully,  and  we 
find  no  satisfactory  evidence  to  show  that 
the  goods  recovered  were  stolen  from  the 
cars  of  tbe  defendant.  It  Is  clear  that  the 
parties  arrested  by  plaintiff  were  tried 
and  convicted  of  borglary  uf  tlie  cara  of 
tbe  Georgia  Pacific  Railroad  Company. 
It  Is  not  pretended  tbat  any  of  the  goods 
recovered  were  taken  from  tbe  cara  of  the 
defendant,  except  two  pairs  of  shoes,  and 
the  proof  shows,  without  serious  conten- 
tion, that  the  box  of  shoes  delivered  by 
the  Georgia  Pacific  Railroad  Company  to 
the  defendant,  iu  which  were  sboea  of  a 
similar  brand  to  those  stolen,  was  checked 
"short"  when  delivered  to  the  defendant, 
and  an  exception  for  the  shortage  was 
made  against  the  Georgia  Pacific  Rail- 
road Company  at  the  time  of  the  delivery 
of  the  box  of  shoes.  If  this  evidence  be 
true,  and  we  find  nothing  In  the  record 
which  conflicts  with  It,  or  wblefa  would 
Joatify  na  in  dlacreditlng  It,  the  plaintiff 
has  failed  to  lift  tbe  burden  whicb  tbe  law 
impoaea  upon  every  aaitor  to  prove  tafs 
case. 

We  do  not  aee  bow  the  letter  of  New- 
bold  of  September  17.  1890.  In  any  way,  in 
its  legal  effect,  is  at  variance  wltb  the  con- 
tract as  testified  to  by  him. 

We  think  the  grounds  of  objection  to 
the  question,  "State  what  goods.  If  any. 
be  identified, "  not  tenable,  and  there  was 
no  error  In  overruling  the  objection.  The 
plaintiff  applied  to  the  superintendent  for 
a  proper  person  to  identify  tbe  property, 
wbo  referred  blm  to  another.  This  per- 
son took  the  plaintiff  to  Mr.  Weaver,  who 
was  at  work  at  tbe  tretgbt  depot,  aa  the 
proper  person  to  make  the  ideatlflcatton 
of  the  property,  and  Weaver's  own  teetl- 
mony  shows  be  was  the  proper  person. 
A  part  of  the  evidence  of  the  plulntiff  as  to 
what  Weaver  said  was  mere  hearsay,  and 
if  it  had  been  objected  to  at  the  proper 
time  no  doubt  would  have  been  excluded, 
or  it  might  taave  been  Introduced  upon  a 
proper  predicate  as  contradictory  or  Im- 
peaching evidence.  We  do  not  think  the 
evidence  as  It  Is  stated  In  tbe  record  au- 
thorised a  Judgment  for  the  plaintiff. 

Reversed  and  renanded. 
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IiADB  Smith. 
(Supreme  Cowt     Alabama.  April  6, 1899.) 

TBUSTBBS— AOTIOMON  BOKD— FaILUBBTO  ACCODNT 
VOS  MOSBTS  ALBBADT  ReOBITBD  —  FLB1.D1N0 — 

Deudbbbb^Etidenob— Objections  Waived. 

1.  Blncek  under  Code  1886.  p.  791,  Id  sutts  on 
bond*  with  conditions,  it  is  only  necessary  to  al- 
lege the  date  and  executioB  of  the  bond ;  to  set 
oat  the  condition  concisely;  to  allege  that  the 
omdiUon  of  the  bond  has  been  broken  by  tbe  de- 
fendants ;  to  state  concisely  the  bnach  w  oreaohes 
oomplaiDed  of;  and  to  conclnde  with  tbe  aver- 
ment  that  the  plaintiff  has  thereby  suffered  dam- 
age,— in  an  action  against  a  surety  on  a  bond 
alleged  to  have  been  given  by  "h.,  as  trustee  un- 
der the  will  of  C,  in  the  cbancwy  court  of  M. 
county, "  It  was  solBoient  to  aver  that  he  had 
broken  a  condition  thereof  by  failure  to  pay  over 
moneys  to  said  court  tn  obedience  to  its  orders, 
without  ahowiog  the  authority  of  said  court  to 
make  such  orders,  when  L.,  by  Lis  bond  as  execu- 
tor, was  required  to  account  to  the  probate  oourt. 

S.  In  an  action  against  a  surety  on  two  bonds 
given  by  L.,  as  executor  and  trustee,  respective- 
ly,  a  demurrer  addressed  to  the  BufDoIen<^of  the 
avermentB  of  tbe  complaint  as  to  the  executor's 
bond,  only,  was  properly  overruled. 

8.  Defendant  could  not  have  been  pr^odloed 
by  an  adverse  mllng  on  such  demurrer,  when 
the  executor's  bond  was  not  offered  in  evidence, 
and  there  was  no  recovery  thereon. 

4.  Where  a  trustee's  bond  was  oonditloned 
that  he  should  "account  and  pay  over  all  moneys 
reoelTed  by  him  as  trustee,  and  as  ordered  by" 
the  court,  liability  attached  upon  his  failure  to 
pay  over  and  account  for  moneys  received  be* 
fore  its  execution. 

5.  Objections  to  evideuoe  are  waived  unless 
made  when  it  Is  introduced. 

0.  Where,  In  an  action  against  a  surety  on  a 
trustee's  bond,  tbe  uocontroverted  evidence 
showed  a  breach  of  the  bond,  and  that  plaintiff 
had  suffered  damage  in  a  sum  greater  uian  the 
amount  of  the  bond,  tbe  court  properly  directed 
a  verdict  for  tbe  entire  penalty. 

Appeal  from  circuit  court,  Mobile  coun- 
ty; WiLi.TAM  E.  Clarke,  J ud^. 

Action  by  Daniel  E.  Smith,  trustee,  etc., 
aKainst  John  M.  Ladd,  surety  on  certain 
bonds  exeuated  by  Edwin  C.  Lylee.  ae  ex- 
ecotorajid  trasteeof  tbentatecrf  Frank 
Conlan,  deceased.  The  latter  died,  baring; 
made  a  will,  wbich  was  dnly  admitted  to 
probate.  Edwin  C.  Lyiea.one  of  the  three 
execntors  appointed  In  said  will,  qual- 
Ifled  as  such,  and  undertook  to  administer 
the  Bald  estate,  the  other  named  executors 
refuslnK  to  qualify,  or  reslfcntng;.  Lyles 
afterwards  filed  a  bill  in  the  chancery 
court,  and  bad  tbe  administration  of  said 
estate  removed  Intu  that  court.  By  a  de- 
cree of  that  coort  on  Febraary  4th,  tbe 
said  E.  C.  I^yles  was  required  to  execute 
a  hond,  as  trostee.  In  tbe  sum  of  f5,000. 
Lyles  continued  to  administer  tbe  estate 
until  he  sold  the  real  estate  and  converted 
the  property  Into  money,  after  which  time 
be  left  tbe  state.  Urs.  Conlan.  widow  of 
deceased,  having  dissented  from  tbe  will 
of  her  bosband.aod  havluK  had  her  dower 
and  such  portion  of  the  personal  estate 
as  she  was  entitled  to  given  her.  steps 
were  taken  on  behalf  of  the  mtnorchildren 
to  have  an  account  of  said  Lyles,  as 
trustee,  stated,  and  to  hare  tbe  trastee 
removed.  Sabsequently  Daniel  E.  Smith, 
plaintiff  Id  this  salt,  was  appointed  tros> 
tee  to  SDcceed  Lylee.  After  the  roslster 
made  his  report,  as  ordered  by  the  chan- 
cellor, a  final  decree  was  rendered,  flzlnjc 
tlifl  amoont  dne  by  saM  Lyles  at  tbe  anm 


of  S5,8N9.15.  This  decree  also  contained 
the  following  order:  "It  Is  further  or- 
dered, adjudged,  and  decreed  that  the 
present  trustee.  Daniel  E.  Hmith,  have 
and  recover  from  tbe  said  Edwin  C.  Lyles 
the  sam  of  Are  thoosand  tight  haudred 
and  eighty-nine  dollars  and  fifteen  cents, 
for  which  let  ezecatloa  Issue.  Itis  further 
ordered,  adjudged,  and  decreed  that,  upon 
tbe  return  of  an  execution  againHt  Edwin 
C.  Lyles  of  no  property  found,  then  said 
Daniel  E.  Smith,  as  trustee  In  this  court 
of  the  win  of  FraukConlan,deceii8ed, shall 
bring  suit  against  William  Turner  and  J. 
M.  Ladd,  or  either  of  them,  the  sureties  of 
said  Edwin  C.  Lylee  on  bis  bond  given  aa 
trustee."  Execution  was  Issued  against 
said  Lyles  in  conformity  with  tbeaald  de- 
cree, bat  tbe  sheriff,  being  unable  to  find 
any  property  of  said  trustee,  made  a  return 
of  the  execution  "No  property  found." 
Thereupon  tbe  said  D.  K.  Smith,  as  trus- 
tee, broucbt  the  present  action.  Tbe  com- 
plaint Is  In  thefollowing  language:  **Tfae 
plaintiff,  as  trustee  of  tbe  estate  of  Frank 
Conlan.  claims  of  tbe  defendant  five  thnu- 
sand  eight  hundred  and  eighty-nine  13-100 
dollars  for  the  breach  of  tbe  condition  of 
two  bonds  made  by  said  defendant  as 
surety  on  the  bond  of  Edwin  C.  Lyle«. 
executor  and  trustee  under  tbe  will  (if 
Frank  Conlan ;  one  bond  made  by  EdwIu 
O.  Lyles.  ae  principal,  witb  John  M.  Ladd 
and  others  as  his  sureties,  im  the  9th  day 
of  December,  1876,  with  condition  that 
said  Lyles  shall  faithfully  execute  and  per- 
form all  tbe  duties  imposed  upon  him  as 
executor  of  tbe  last  will  and  testament 
of  Frank  Conlan,  deceased;  tbe  other 
bond  made  on  theSthdayof  February, 
1S86,  by  Edwia  C.  Lyles,  as  trustee  nnder 
the  will  of  Frank  Cmilan  In  the  chancery 
conrt  of  Mobile  county,  with  John  M. 
Ladd  and  ulhers  as  sureties  on  aald  bond, 
with  condition  that  said  Edwin  O.  Lyles 
shall  falthfuty  execute  and  perform  all  the 
duties  of  tbe  trust  Imposed  upon  bim,  and 
obey  tbeorden  of  tbe  chancery  court  lu  re- 
spect to  said  trnst,  and  account  and  pay 
over  all  moneys  received  by  him  as  truH- 
tee.  and  as  ordered  by  that  court.  The 
plaintiff  says  that  the  conditions  of  these 
bonds  have  beeu  bri>ktin  bv  the  defendant. 
In  this:  That  said  Edwin  C.  Lyles  failed 
to  pay  over  all  moneys  received  by  him, 
and  as  ordered  by  the  chancery  coort; 
that,  hy  a  decree  of  the  said  chancery 
court,  made  on  tbe  18th  day  of  June,  189<J, 
said  Edwin  O.  Lyles  was  decreed  to  be  In- 
debted to  plaintiff,  as  trustee  of  the  estate 
of  Frank  Cftnlan,  deceased.  In  the  sum  of 
five  thousand  eight  hnndred  and  eighty- 
nine  15-100  dollars,  which  he  has  failed  and 
retased  to  pay.  Execution  ol  said  decree 
has  been  issued  out  of  the  said  chanceiy 
conrt  for  Mobile  county,  and  beeu  placed 
In  the  hands  of  the  sheriff  of  Mobile  coun- 
ty, against  said  Edwin  C.  Lyles,  and  has 
been  returned  Into  said  chancery  court 
with  the  sheriff's  return  of  '  No  property 
found.'  Said  decree,  with  Interest  there- 
on, still  remains  nnpidd,  to  the  damage  of 
the  plaintiff,  as  above  stated."  The  de- 
fendant demurred  to  tbe  complaint  on  the 
grounds— Mrst,  that  It  shows  that  one 
of  tbe  bonds  sued  on  was  given  by  said 
I  Lylee,  aa  executor  ol  tbe  estate  to  eald 
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ConlRD.  to  the  judge  of  probate  ot  Mobile 
coanty,  and  there  Is  no  alleeatlou  that 
tberu  was  any  dftcreo  to  the  probate  vuart 
asalnst  Lylea,  as  executor,  whlrh  would 
authorize  the  suit  affaJnat  the  defendant 
and  the  suretiea  on  hla  bund  aB  such  exec- 
utor; seconti,  that  them  was  notblnK  In 
the  complaint  showing  what  authority 
the  chancery  court  bad  to  order  Lylee, 
as  execDtor,  to  pay  over  the  moneys, 
when,  by  his  bond  as  executor,  he  was  re- 
quired to  account  to  the  probate  court; 
third,  that  aB  tbeonlylndebtednesaahuwn 
by  the  complaint  la  throuKb  LyieB.as  trus- 
tee, there  la  no  proper  allegation  of  any 
breach  of  hla  bond  as  executor;  fo^irtb, 
that  tt  does  uut  appear  in  the  complaint 
that  there  has  been  any  breach  by  Lyleaof 
hia  bond  as  executor.  There  was  a  Judg- 
ment lor  plalntllT,  aad  defendant  appeals. 
Affirmed. 

Overall  A  Beator,  for  appellant.  Thoa. 

B.  Smith,  tor  appellee. 

Walkck,  J.  As  to  the  bond  ol  Edwin 

C.  Lyles,  as  truatee,  upon  which  the  de- 
fendant is  eued  aa  surety,  the  complnlnt  la 
In  substaotlal  compliance  with  the  Code 
form  for  complaints  on  bonda  with  condl- 
tiona.  Code  1886,  p.  7»\J  "In  aulta  on 
bonds  with  conditions,  ordinarily  it  Is 
only  necessary  to  allege  the  date  and  exe- 
cution of  the  bond  by  the  defendants:  to 
set  out  tbeconditlon  in  bsec  verba,  ov\n  sob- 
atance;  to  allege  that  the  condition  uf  the 
bond  basbeen  broken  by  thederendanta:  to 
state  concisely  thebreach  or  breacheacom- 
plained  of;  and  to  conclade  with  tlieaver- 
ment  that  the  plaintiff  haa  thereby  auHered 
damage."  Dothard  v.  Hheid.  Od  Ala.  185. 
As  to  the  bond  above  mentioned  the  com- 
plaint fully  cornea  np  to  the  requirements 
Just  Htated.  There  la  no  merit  in  theaecond 
ground  of  demurrer,  which  is  the  only 
one  addreaaed  to  the  averments  of  the 
complaint  so  far  aa  this  bond  1b  concerned. 
As  to  the  other  three  grounds  of  demur* 
rerttla  enough  to  say  that  they  do  not 
anawer  the  whole  complaint.  They  go 
only  to  the  Bufficlency  of  the  complaint  ns 
to  the  bond  given  by  Lylea  aa  executor.  A 
demurrer  to  an  entire  complaint  which  is 
not  an  anawer  In  law  to  the  whole  of  It  Ih 
properly  overruled.  ECennon  v.  Telegraph 
Co.,  92  Ala.  S99,  9  South.  Rep.  200.  Fur- 
thermore, the  defendant  could  not  have 
been  Injured  by  the  ruling  on  the  demur- 
rer, so  far  as  It  touched  only  the  claim  on 
the  executor's  bond,  aa  that  'bond  waa  not 
offered  In  evidence,  and  there  waa  no  re- 
covery thereon.  Thebond  given  by  Lylea, 
as  trustee,  recited  the  derree  of  tlie  chan- 
cery voart  Id  obedience  to  which  It  was 
given.   This  bond  was  executed  and  ap- 


1  Following  is  tbe  form  given  by  Code  1886,  p. 
791,  for  tbe  complaiot  in  an  action  on  a  bond  wIhi 
oonditton,  omitting  title  at  cause :  "The  plaintlfl 

clidms  oz  the  defendant  dollara  for  the 

breacb  of  tbe  condition  of  a  bond,  (or  agreement, 
as  tbe  case  may  be,)  made  by  the  defendant  on  tbe 

 day  of  ,  payable  to  tbe  plaintiff,  in  tbe 

sum  of  dollars,  with  condition,  (here  state 

tbe  condition  concisely.)  And  the  plaintiff  says 
tbe  condition  of  tbe  said  bond  (or  agreement)  bas 
been  broken  by  tbe  defendant,  in  tbis,  (here  state 
concisely  tbe  d reaches  complained  of,  first,  sec- 
ond, third,  eta  J  to  the  damage  of  the  platatif^  as 
above  stated.  E.  P.,  Atty.  for  PUL  " 


proved  on  the  8t1i  day  of  Febniary,  1886, 
and  the  condition  thereof  was  In  tli«  fol- 
lowing words:  "Now,  therefore,  if  the 
said  Edwin  C.  Lytee  shall  faithfully  exe- 
cute and  perform  all  thedutles  of  the  trust 
imposed  upon  him,  and  obey  the  orders  of 
thla  court  in  respect  to  said  trust,  and  ac- 
count and  pay  over  all  moneys  received 
by  him  as  trustee,  and  as  ordered  by  this 
conrt,then  theae  premises  are  to  cease,  de- 
termine, and  be  void ;  otherwise  to  be  and 
remain  In  full  force  and  effect."  On  July 
10, 1889,  a  decree  waa  rendered  in  the  cause 
in  which  the  bond  waa  given  charging 
Lylea.  as  trustee,  "  with  tbe  sum  of  five 
thousand  five  hundred  and  thirteen  74-100 
dollars,  from  and  on  the  4th  day  ot  May, 

1889.  "  On  Decembers,  1889,  Lylea  was  re- 
moved as  trustee,  and  on  January  16, 

1890.  Daniel  E.  Smith,  the  plaintiff  In  thU 
Buit,  was  appointed  trnatee  to  sncceed 
hlui.  On  June  18, 1890,  a  decree  was  ren- 
dered against  Lyies  in  favor  of  his  aucces- 
sor  In  the  trust  for  the  sum  of  $5,889.15, 
andexecntlon  waa  ordered  to  Issue  thereon. 
An  execution  on  this  decree  baa  been  re- 
turned "No  property  found."  The  record 
evidence  disclosing  the  facta  here  summa- 
rised was  admitted  without  objection  on 
the  part  of  the  defendant,  and  was  wholly 
uncontrovertcd.  The  failure  of  Lyles  to 
aatiafy  the  decree  rendered  against  him 
was  a  breach  ot  the  condition  of  the  bond, 
as  it  was  a  failure  on  hla  part  to  obey  an 
order  ot  the  chancery  court  In  respect  to 
the  trust,  and  to  pay  over,  under  an  order 
of  the  court,  money  received  by  him  as 
truBtee.  Theae  defaults  were  clearly  cov< 
ered  by  tbe  bond,  nnd  occurred  after  it 
was  given,  and  while  It  waa  In  force. 
There  is  nothing  In  tbetermeof  the  Instru- 
ment to  confine  tbe  responHlbUlty  of  the 
auretlestn  defaults  of  tbe  principal  In  refer- 
ence to  orders  or  decrees  for  the  payment 
uf  money  received  by  bim  after  the  date 
of  the  bond.  Such  orders  or  decrees, 
whether  In  reference  to  money  received  by 
the  trustee  before  or  after  tbe  execution  ot 
the  bond,  are  clearly  within  Its  terms. 
No  objection  was  made  to  the  introduc- 
tion In  evidence  ot  either  of  the  decrees 
because  of  the  failure  to  prove  the  regis- 
ter's report  upon  which  It  waa  predicated. 
Conceding  that  there  would  have  been 
merit  in  such  an  objection,  It  was  waived 
by  the  falluru  to  auggest  It.  The  uncon- 
troverted  evidence  clearly  showed  abreach 
ot  the  condition  of  tbe  bond  of  I^ln,  as 
trustee,  and  that  the  damagn  amounted 
to  more  than  the  anm  In  which  the  defend- 
ant was  bound  as  surety.  The  general 
affirmative  charge  to  find  for  the  plaintiff 
for  the  whole  amount  ot  the  penalty  ot 
the  bond  was  properly  given.  Affirmed. 

m  Ala.  889) 

Tygh  et  aJ.  v.  Dolah. 
(Supreme  Court  of  Alabama.   April  7,  lS9ia.) 
Peobatb  Pbacticb  — Ali^mbst  to  Widow  nr 

LlBD  or  HOHBSTEAD— JraiBDIOTION. 

1.  Where  after  commissioners  appointed 
the  probate  oonrt,  on  application  of  tbe  widow 
to  allot  to  her  lands  in  lien  ot  homestead  exemp- 
tion, have  made  tbe  allotment  and  reported  to 
tbe  ooort,  and  persons  interested  in  toe  estate 
aftarwarda  file  exceptions  thereto,  a  plea  to  tbe 
Jorisdlction  of  tbe  probate  ooort,  on  the  groand 
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that  the  elimoery  ooort  has  assumed  Jnrlsdlotlon 
of  the  admlnifltration,  need  only  state  that  a  bill 
iaToUnff  the  Jarlsdictlon  of  the  cbanoery  court 
has  been  filed  therein,  and  that  the  court  has 
aasamed  the  exerdse  of  suoh  JurisdicUoa; 
wbether  or  not  the  bill  1>  eoBlcieat  to  that  end 
being  a  qnesbiou  which  will  arise  on  the  trial  of 
the  plea. 

3.  Where  abiU  has  been  filed  la  the  chanoery 
court  iDTokinfr  Its  Jnrisdlotion  in  the  administra- 
tion of  an  estate,  and  a  cross  bill  is  filed  asking 
affirmative  relief,  oross  oomplainants,  on  after- 
wards  sef^ng  relief  as  to  the  estate  In  the  pro- 
bate court,  are  not  in  a  position  to  deny  the  gen- 
eral lurisdiction  of  the  chancery  court,  and  to 
claim  that  the  probate  court  has  Jarisdiotion. 

8.  Where  a  bill  la  filed  In  the  chancery  court 
iDToking  its  jurisdiotlon  In  lAie  administration 
of  an  estate  for  any  purpose,  that  court  has  luris- 
diction for  all  purposes,  and  though  the  bill  does 
not  specifically  ask  the  court  to  take  control  of 
that  part  of  the  administration  having  reference 
to  the  setting  apart  of  lands  in  lien  of  homestead 
to  the  widow,  it  acquires  such  Jurisdiction,  and 
the  probate  court  has  no  Jurisdiction  thereafter 
to  hear  exceptions  to  a  report  of  commissioners 
appointed  by  It  setting  ajart  such  lands. 

Appeal  from  probate  court,  Mobllecoun- 
ty;  Prior  WiLUAUS,  Judge. 

Mary  Dolaa  filed  an  application  In  the 
probate  coort  wtierela  sbe  represented 
that  her  huKband.  Thumau  Dulan,  died 
without  leaving  a  bomeHtead  exemitt  to 
her,  and  tbat  be  lelt  other  property,  out 
of  wblch  Hbe  claimed  the  rlKbt  to  bave 
property  asBlgned  to  her  Id  Hen  of  borne- 
Htead  exemption,  and  prayed  the  court 
to  appoint  comnilaeioners  as  proTlded  by 
law.  Tberearter  comtnlseloners  were  ap- 
pointed, and  set  apart  certain  property  to 
ber  aa  exempt,  in  Ilea  of  homestead. 
Within  tbe  time  prescribed  by  law.  Mary 
Tygh  and  others  objected  to  said  allot- 
ment, and  filed  exceptions  to  the  report 
of  the  commissioners,  and  the  same  were 
sot  for  bearing  before  tbe  Judge  ot  tbe  pro- 
bate court.  Afterwards  tbe  widow  filed 
a  plea  to  tbe  Jurisdiction,  for  the  reason 
tbat  Jurisdiction  had  been  assumed  by 
tbe  chancery  court  ol  the  settlement  of 
tbe  estate  ot  Thomas  Dolan,  deceased,  in- 
cluding tbe  bearing  ot  said  exceptions. 
A  motion  to  strike  tbe  plea  from  the  file 
was  overruled,  as  was  also  a  demurrer 
to  tbe  plea.  Issue  was  Joined  on  tbe  rep- 
lication tn  tbe  plea,  and  tbe  court,  after 
hearing  the  evidence,  sustained  tbe  plea, 
and  refused  to  hear  the  exceptions.  Mary 
Tygh  and  others  appeal.  Affirmed. 

W.  JS.  ItlchardsoD  and  Thos.  H.  Smith, 
for  appellants.  H.  Taylor,  for  appellee. 

McCt.bllan,  J.  It  cannot  be  doubted 
that  tbe  plea  to  tbe Jurisdiction  of  tbe  pro- 
bate court  was  sufficient  to  present  the 
Issue  wbether  tbe  chancery  court  bad 
taken  Jurisdiction  of  tbe  administration 
ut  Thomas  Dolan''B  estate.  All  tbat  is 
necessary  to  eucb  a  plea,  we  apprehend. 
Is  that  It  should  state  tbe  facts  that  a 
bill  iuToklng  the  Jurisdiction  of  tbe  chan- 
cery court  has  been  flted  therein,  and  that 
court  has  assumed  tbe  exercise  ol  sucb 
Jurisdiction.  Whether  the  bill  to  that  end 
iH  sufficient  is  a  question  which  properly 
arises  on  tbe  trial  of  the  plea.  It  cannot 
be  necessary  that  soub  plea  should  set 
oat  tbe  bill  la  exteaso;  and  to  bold  tbe 
plea  here  Insufficient  would  logically  lead 
to  sucb  requmment  There  was  no  wrot 


In  the  rulings  of  tbe  lower  court  on  the 
motion  and  demurrers,  wblch  were  ad- 
dressed to  the  snfflclency  of  the  plea. 

The  only  other  action  of  the  probate 
court  which  this  record  presents  forn^ 
view  Is  its  Judgment  sustnlnlng  the  plea 
on  the  evidence.  And  tbe  only  argument 
made  against  the  cot'rectneea  of  that  ac- 
tion really  admits  that  the  chancery 
court  bad  acquired  control  of  the  admiu- 
Istratlon  generally,  and  thereby  ended  the 
Jurisdiction,  In  a  general  sense,  of  the  pro- 
bate court.  Indeed,  tbe  appellants,  hav- 
ing tbemselv«s  not  only  submitted  to,  bat 
affirmatively  invoked,  tbe  Interposttlon  of 
equity  by  a  cross  bill,  were  in  no  position 
to  deny  the  general  Jurisdiction  of  the 
chancery  court.  But  tbe  contention  la 
tbat  tbe  bill  does  not  specifically  pray  tbe 
chancery  court  to  take  control  of  tbat 
part  of  tbe  administration  having  refer- 
ence to  thesetting  apart  of  lands  in  Hen  of 
bomratead  to  tbe  widow,  and  hence  that 
as  to  that  mattOT  tbe  Jurisdiction  ot  the 
probate  court  remained  Intact.  If  It  were 
conceded  that  the  bill  made  no  reference 
to  this  particular  part  of  the  administra- 
tion, the  conclusion  sought  to  be  drawn 
from  thfit  fact  cannot  be  sustained.  It 
needs  no  argument  and  no  citation  of  au- 
thority to  show  tbat  tbe  setting  apart  of 
homestead,  or  lands  In  lieu  ol  homestead. 
Is  as  much  a  part  ot  tbe  administration  of 
an  estate— as  much  In  the  way  ot  settling 
the  aftaira  ot  the  decedent  and  disposing 
of  property  left  by  him  as  tbe  law  pre- 
scribes— as  any  other  act  tbe  personal 
representative  and  the  courts  may  do  In 
tbe  administration.  And  wbt*n  an  ad- 
ministration Is  removed  Into  the  chan- 
cery court  for  any  purpose  or  In  any  part, 
It  Is  there  In  whole  and  for  all  purposes. 
There  can  be  no  splitting  up  of  an  admin- 
istrntlon  any  more  than  of  any  other 
cause  of  action;  It  Is  one  proceeding 
througbont.  In  a  sense,  and  tbe  court  hav- 
ing paramount  Jurisdiction  of  it  must 
proceed  to  a  final  and  complete  settle- 
ment. 

Bnt  aside  from  the  consideration  tbat 
the  argument  tor  appellants  Is  addressed 
solely  to  the  proposition  that  a  part  of 
the  administration— tbat  part  which  they 
desired  the  probate  court  tu  act  upon- 
was  not  removed  Into  the  chancery  court, 
and  looking  to  tbe  bill  to  determine 
whether  tbat  court  really  bad  Jnrisdic- 
tlon  at  tbe  time  tbe  probate  court  so 
held,  the  conclusion  mast  lie  tbat  the  rul- 
ing assigned  as  error  was  proper.  The 
bill  makes  a  case  In  respect  of  tbe  widow's 
dower  right  of  which  the  probate  court 
has  no  Jurisdiction.  It  alleges  that  dower 
cannot  be  assigned  by  metes  and  bounds, 
and  thus  makes  a  case  tor  excluslveequtty 
Inrlsdlctlon.  Wood  t.  Morgan,  S6AIa.  397. 
There  is  no  error  In  tbe  record,  and  the 
Jadgment  ot  the  probate  court  Is  affirmed. 

(M  Ala.  m 

WAHRR^^  V.  Statb. 
{Supreme  Court  qf  Alabama.   ,  1893.) 

CAKBTINa  COHOBAUD  WSAFOHB— WHAT  CORSn- 
TDTS8. 

One  who  carries  a  pistol  oonoealed  la  a 
satchel  supported  and  oarried  by  a  strap  over  Ua 
shoulder  Is  guilty,  under  an  act  naUsg  it  uniaw- 
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fal  to  oaaj  m  weapon  "conoealed  aboat  the  per- 
SOD, "  aod  tbe  fact  tbat  the  satobel  Is  locked,  and 
cannot  be  opened  witboat  the  key,  which  be  has 
In  his  pooket,  is 

Appeal  from  etty  conrt  <rf  Mobile;  O.  J. 
8BUUB8.  Judge. 

Jack  Warren  was  convicted  of  earrylDfc 
a  weapon  concealed  about  bla  petson«and 
Bpneala.  Affirmed. 

Wm.  L.  iianlnt  Atiy.  Gen.. tortbe State. 

McClblun.  J.  Tbla  appeal  la  from  a 
Judgment  of  couTleUon  ol  tbe  offense  of 
carrying  a  weapon  concealed  about  the 
person.  Th^  evidence  was,  without  con- 
flict, to  the  effect  that  the  defendant  car- 
ried a  pistol  concealed  In  a  small  band 
satchel,  which  wae  supported  aud  carried 
by  means  of  a  strap  which  passed  over 
his  shoulder.  Manifestly,  tbe  weapon 
vas  helnic  carried  about  the  person.  In  tbe 
sense  of  moving  wltb  the  person,  and  tbls 
is  the  test  by  which  that  question  Is  de- 
termined; end  being  eunfeesedly  con- 
cealed, tbe  offense  was  complete.  Diffey 
V.  State,  86  Ala.  66,  6  Sooth.  Rep.  676; 
Ladd  V.  State,  92  Ala.  1)8,  9  South.  Rep. 
4(il.  It  is  of  no  consequence  whether  a 
pistol,  BO  CBrrle<l,  Is  of  easy  and  ready  ac- 
cess to  the  person  carrying  It.  Tbe  stat- 
ute denounces  tbe  act  of  carrying  a  weap- 
on concealed  about  tbe  person.  Irrespect- 
ive of  any  cooBlduratlon  aa  to  the  rtblllty 
of  the  person  to  readily  avail  himself  of 
and  use  it.  Tbe  tact,  therefore,  that  de- 
fendant's satchel  was  locked,  and  could 
not  be  opened  witboat  tbe  key,  which  be 
bad  In  bis  pocket,  Is  uf  no  Importance  In 
this  case.  The  sctlon  ot  the  court  In  giv- 
ing the  general  aflSruiatlve  charge  for  the 
state,  which  Is  the  only  matter  presented 
tor  review,  was  free  from  error,  and  tbe 
Judgment  Is  affirmed. 

06  Ala.  BBS)  . 

Mobile  ft  Bibuinobau  Rv.  Co.  t.Worth- 

INQTON. 

(Supreme  Court  of  Aiabama.  April  7,  U9S.) 

COSTSAOTS — AOTIO!T   VOB  BbbACH  —  EvmSHCB— 

BiLI.  OT  EzaBPTIOKS. 

1.  Slnoe  Act  Feb.  32,  1887,  (Sesa.  Acts,  126,} 
providing  that  ttte  oonrtln  term  Ume  may  tlx  the 
Ume  within  which  UUs  of  exceptions  may  be 
signed,  also  provides  that  **the  Jndge  in  vaea* 
tlon  may,  f<Hr  good  caoiie,  extend  tbe  time  fixed 
in  term  time, "  and  is  silent  as  to  the  manner  of 
sfaowiog  or  autbenticattng  the  Judge's  order  of 
exteotilon,  a  purported  copy  of  tbe  Jndge's  order 
of  extension,  emoodied  by  tbe  clerk  in  tbe  tran- 
script, will  pe  regarded  as  prtmn  faete  correct. 

2.  In  an  action  against  a  railroad  company 
ttxe  breach  of  a  contract  nitb  plaintiff  by  which 
he  was  to  erect  certain  trestles  for  defendant, 
where  plaintiff  alleges  that,  after  doing  part  of 
tbe  work,  he  was  ^vented  defendant  Arom 
A<Aag  the  bslsocs,  and  was  pat  "to  great  expense 
and  troable  in  the  malDtiBDance  of  necessary 
teams, "  and  where  the  bill  of  particulars  gives 
notice  of  items  of  com,  etc.,  for  wblcb  compen- 
satiim  ia  olaimed,  defendant  cannot  object  to  evi- 
denoe  on  the  part  at  plsintUf  that  teams  were 
necessary  in  order  to  do  tbe  work  required  by 
the  contract  on  the  groand  that  tbsxe  Is  no  such 
npeclflcation  in  the  Dill  of  particulaES,  since  the 
pleadings  and  bill  give  it  sufficient  notice  of 
tbe  claim  to  prevent  surprise. 

8.  In  an  action  against  a  railroad  oompaay 
for  breach  of  a  contract  with  plaintiff  by  which 
be  was  to  erect  certain  trestlen  for  defendant, 
defendant  denied  any  cmitraot  with  plaintiff. 
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claimlog  that  it  had  oootraoted  for  the  entire 
wrark  with  one  P.,  and  that  the  work  plaintiff 
did  was  done  under  P.*s  contract,  or  by  permis- 
sion of  F.  Tbe  evidence  as  to  whether  there  was 
an  independent  contract  with  plaintiff  was  con- 
fliotlns.  Bsld,  that  a  letter  written  by  P.  to 
plalnuB  In  regard  to  his  settlement  with  defend- 
ant was  not  admissible  on  behalf  ot  plaintiff 
against  defendant 

4.  In  aucb  case  evidence  of  what  F.  told  de- 
fendant, while  settling  with  it,  in  relation  to  his 
contraot  with  plaintiff,  and  the  extent  of  his  aa- 
thorlty  to  represent  him,  was  admissible  as  orig- 
inal testimony  as  part  of  the  res  gesUB. 

5.  In  such  case  testimony  of  defendant's 
eofflneer,  with  whom  plaintilt  oltimed  to  have 
made  the  contract,  that  plaintiff '*never  gave  any 
bond  or  security  to  tbe  company,  beomse  they 
were  only  demanded  where  contracts  were  made, 
and  no  contraot  waa  ever  made  with  hiro,"  was 
admissible  as  tending  to  show  whether  there  was 
a  concluded  oontract  with  plalntdft,  and  Its  ex- 
clusion was  error. 

6.  It  was  error,  in  such  oane,  to  strike  out  the 
testimony  of  defendant's  engineer,  with  whom 
plaintiff  olaimed  to  have  made  tlie  contract,  that 
tbe  oontraot  was  given  by  F  to  plaintiff  at  wit- 
ness' special  request,  and  because  of  his  previous 
negotiations  with  plaintiff;  that  the  amount  of 
work  done  for  F.  by  plaintiff  was  tbe  identioal 
amount  of  work  that  plalotifl  would  bare  done 
for  the  company  had  the  oompany  ooa  traded 
directly  with  him,  instead  of  with  P.,  and  that 
plaintiff's  extra  claim  was,  from  an  ensrineering 
standpoint,  preposterous. 

7.  In  such  case  it  was  error  to  exclude  testi- 
mony that,  while  plaintiff  was  working  on  the 
trestle,  P.  gave  him  Instructions,  and  that  plain- 
tiff made  no  ol)le0tions,  since  it  would  tend  to 
prove  defendant's  contention  that  plaintiff  was 
a  subcontractor  nnder  P.,  and  not  an  independent 
oontraotor  with  defendant,  as  claimed  by  him. 

8.  In  such  ease  the  publication  for  bids  for 
the  work  was  competent  evidenoe  for  elttier  par- 
ty,—for  plaintiff,  because  it  gave  no  notice  that 
contracts,  to  be  binding,  had  first  to  be  submit- 
ted to  and  approved  by  defendant's  president, 
and  for  defendant,  beoaose  it  notified  bidders 
that  secari^  would  be  required,  —it  appearing 
that  plaintiff  did  not  give  security  for  the  per- 
formance of  his  alleged  contract. 

tf.  The  fact  tbat  a  publication  for  bids  to  do 
work  for  a  railroad  company  gave  notice  to  bid- 
ders tbat  they  would  t>e  required  to  give  seuuri- 
ty  for  the  performance  of  contracts  Is  not  coo- 
elusive  against  the  existence  of  a  contract 
claimed  to  liave  been  made  with  the  oompany 
one  who  did  not  give  such  seoori^,  alnea  tiie 
Jury  mi^  find  that  seonrlty  was  waived  by  the 
oompany. 

Appeal  from  dty  conrt  of  Mobile;  O.  J. 
Semmrb,  Judge. 

Action  by  Charles  M.  Wortblngton 
against  the  Mobile  A  Birmingham  Rail- 
way Company,  tor  breach  of  contract. 
Judgment  for  plaintiff.  Defendant  ap- 
peals. Reversed. 

This  suit  was  commenced  on  July  37, 
18H8,  by  the  appellee.  Cbarles  M.  Worthlng- 
tun.  agalDst  tbe  appellant,  the  Mobile  & 
Btrmloftbam  Railway  Company,  to  re- 
cover  f 18.144.62,  as  damages  tor  the  breach 
ot  an  alleged  contract,  wblcb  was,  In  sub- 
atance.as  follows:  Tbat.ln  consideration 
of  tbe  plaintiff's  agreeing  to  do  the  work 
mentioned,  tbe  railway  company  would 
allow  blm  to  do  tbe  work  ot  construct- 
ing trestles  over  Lewis'  and  Baseetfc'a 
creeks  and  the  BIgbee  river,  on  tbe  line  ot 
the  rallriMid  which  the  defendant  was 
then  preparlUK  to  construct  between  Mii- 
blle  and  Jackson,  Ala.,  and  points  beyon<7, 
which  works  the  railway  company  guar, 
antled  would  average  8,000  feet,  board 
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nieasnre,  to  the  "bent;"  the  railway  cora- 
paDy  to  farnlBh  all  material  and  Inmber 
necefiBary  for  the  cou«tructlun  ot  the  trps- 
Ues,  and  to  cat  the  plies,  and  to  level  then 
up  to  the  road  level  for  the  aupcretruc- 
ture;  also,  that  the  defendant  would  tur- 
iiieh  BHld  foundations  and  lumber  and  ma- 
terial necessary  In  time  to  enable  the 
platntiff  to  commence  work  on  November 
16.1886;  and  would  pay  plaintiff  $9  per 
thonsaDd  feet,  board  measure,  for  said 
work,  and  a  reasonable  sura  lor  all  other 
such  work  as  would  beperrormed  byplaln- 
tlK  at  the  requeatot  defendant.  The  plain- 
tiff then  averred  In  his  complaint  that  he 
has  been  ready  and  willing  to  comply 
with  the  contract  on  hie  part,  bnt  that 
the  defendant  has  failed  to  comply  In  sev- 
eral partlcalars,  as  follows:  First,  It  has 
failed  and  refused  to  tnmlsh  plaintiff  the 
larger  portion  of  said  work  which  It  had 
contracted  to  bo  furnish,  and  refused  to 
permit  him  to  perform  the  same;  second. 
It  has  failed  to  furnish  the  lumber  and  ma- 
terial at  the  time  (t  had  contracted  to  fur- 
nish the  same,  thereby  postponing  the 
plaintiff,  and  putting  hUnto  great  expense 
and  trouble  In  the  malntnoance  of  neces- 
sary teams,  and  maintenance  and  compen- 
sattun  to  hid  laborers;  third,  that  It  has 
failed  and  refused  to  pay  the  plaintiff  the 
99  per  thousand  feet  for  the  work  specified 
In  the  contract,  and  the  reasonable  com* 
pensation  for  such  work  as  was  done  by 
the  plaintiff  at  the  request  of  the  defend- 
ant, and  which  was  not  speclOed  In  said 
contract;  foortA.that  It  wholly  tailed  and 
refused  to  furnish tothe  plaintiff  thn  neces- 
sary timber  and  material  to  enable  him  to 
perfect  the  larger  portion  of  the  work 
specified  In  said  contract;  Sfth,  that  It 
otherwise  hindered,  delayed,  and  prevented 
plaintiff  In  the  performance  of  said  work, 
to  the  great  damage  of  plaintiff.  The 
plaintiff  also  claims  a  like  sum  under  the 
common  counts,— upon  account  stated, 
fur  work  and  labor  done,  for  money  paid 
by  plaintiff  fur  the  defendant,  and  upon 
open  account.  The  defendant  filed  two 
plena  In  abatement,  setting  up  in  abate- 
ment to  the  whole  canee  the  fact  that 
Thomas  P.  Miller  &  Co.  had  obtained  a 
large  judgment  agaluBt  the  plaintiff  In  the 
chancery  court  of  Mobile,  and  bad  had 
Isaued  tbereoa  garnishment,  which  had 
been  served  upon  the  defendant  prior  to 
the  bringing  ot  this  suit.  The  plaintiff  de- 
murred to  each  of  these  pleas,  bnt,  this 
court  not  considering  the  mllnga  of  the 
lower  court  upon  these  pleas  and  the  de* 
murrers  thereto,  it  is  not  deemed  necessary 
to  set  them  out  In  full  In  this  statement  of 
lants. 

The  testimony  set  out  In  the  bill  of  ox< 
ceptions  Is  very  prolix,  but  It  is  not  con- 
sidered neceosary,  under  the  decision  of 
this  court,  to  state  all  of  the  exceptions  to 
the  rulings  on  the  testimony,  or  to  copy 
any  ut  the  charges  given  and  refuBed.  The 
cTatm  of  the  plaintiff,  aa  Bbown  by  the  evi- 
dence introduced  In  his  behalf,  may  be 
aammarlied  as  follows:  That  he  had 
made  a  verbal  contract  with  the  railway 
company  for  the  construction  of  2,321 
"bents"  of  trestle  work,  which  would  con- 
tain a  guarantied  average  ot  8,000  feet, 
board  measure;  that  he  was  to  beiwld 


therefor  at  the  rate  of  (9  per  thousand 
feet,  or  an  aggregate  of  962,667;  that  thla 
contract  as  made  with  one  Patton,  the 
chi^  engineer  of  the  road,  and  that,  after 
entering  Into  the  contract,  the  plaintiff 
was  ready  and  willing  to  do  the  work, 
and  that  the  railway  company,  in  viola- 
tion of  the  said  contract,  made  another 
contract  with  one  J.  W.  Putnam  to  build 
these  trestles,  and  had  changed  the  char- 
acter of  the  trestles;  that  he,  the  plaintiff, 
did,  in  fact,  build  a  great  deal  of  the  au- 
perstrnctnre  on  the  trestles,  Putnam  hav- 
ing built  the  pile  foundations,  and  was 
paid  by  Putnam  at  the  rate  of  f9  per  thou- 
sand feet,  board  measnre,  as  far  as  the 
same  was  allowed  to  Putnam  In  tbeesti- 
ma  tee  of  the  engineers.  Tbe  plaintiff 
claims  damages  for  the  failure  of  the  com- 
pany to  execute  its  ctmtract  with  him. 
andclalms  a  profltof94  perthouBand  feet, 
board  measure,  upon  the  amount  of  fram- 
ing which  he  was  to  have  done  on  tbe 
frame  trestle  work  as  originally  contem- 
plated in  said  contract,  deducting  tbe 
number  of  feet  of  framing  on  superstrac- 
ture  upon  the  trestle  work  for  which  be 
actually  received  pay.  He  also  claims  for 
loBB  of  time,  and  extra  expeneea  for  delays, 
and  for  doing  additional  work  as  directed 
by  defendant.  In  detailing  the  statement 
of  Patton  ont  of  which  plaintiff  seeks  to 
show  his  contract,  he  stated  that  the 
agreement  was  to  be  In  wrltioK,  but  it 
never  had  been  reduced  to  writing.  It  is 
also  shown  that  there  was  no  discussion, 
statement,  or  agreement  as  to  tbe  details 
of  the  work ;  nor  was  there  any  bond  en- 
tered Into  to  secure  the  faithful  perform- 
ance on  the  part  of  plaintiff.  The  railway 
company,  for  Its  defense,  denies  that  it 
ever  made  any  contract  with  Worthlng- 
t(m.  or  ever  intended  or  contemplated 
making  such  a  contract  as  is  alleged  In  his 
complaint,  and  as  Hbown  by  the  testi- 
mony; that  Patton,  the  chief  engineer, 
had  several  conversations  with  VVorthlng- 
ton,  who  had  desired  a  contract  upon  the 
road,  and  In  which  the  said  Patton  said 
that  he  thought  the  company  would  be 
able  to  give  hlui  some  work  when  they 
got  Ina  position  to  know  whatthey  want- 
ed; that  Wortblngton  was  known  then 
to  be  largely  Insolvent,  and  Irresponsible 
as  a  contractor  tor  so  large  an  undertak- 
ing; that  after  the  company  had  deter- 
mined wbat  was  needed  it  made  a  con- 
tract with  one  J.  W.  Patton  for  the  trestle 
work,  and  that  Patton,  In  order  to  assist 
Worthlngton,  arranged  the  contract  with 
Putnam  so  that  he  should  let  Worthlng- 
ton have  the  framing  ot  the  superstructure 
of  the  trestles  over  Lewis'  and  Basset's 
creeks,  and  for  this  Putnam  paid  Worth- 
lngton the  sum  of  $9  per  thousand  feet ; 
that  this  agreement  between  Patton  and 
Putnam  was  made  known  to  Worthlng- 
ton, and  be  readily  acquiesced  therein; 
and  for  all  of  tbe  work  done  by  Worth- 
lngton tor  Pntnaro  the  company.  In  Its 
monthly  estimates,  allowed  the  same  to 
Putnam;  and  that  Putnam  overpaid 
Worthlngton  for  such  work.  As  to  de- 
lays on  account  of  defendant  not  comply- 
ing with  ItB  alleged  contract  with  plain- 
tiff, the  company  disavows  any  contract 
with  Worthlngton  In  reference  to  the  build- 
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InK  ot  the  trestles  In  question,  and  tbe 
company  farther  contenda  that  It  paid 
Pntnam  tor  this  work  that  Worthfnstun 
had  dooe  fur  Pntnam,  and  Putnam  bnd 
paid  Worthington  (or  more  wurk  than  he 
had  done,  to  tbe  amount  of  aeveral  hun- 
dred dollarti.  The  claim  of  the  defendant 
im  that  WorthlDgton,  in  bis  teetimony. 
falls  to  show  that  there  was  any  complete 
contract  In  the  premises,  and  that  be  does 
not  show  an  nndertaklns  on  the  part  of 
Patton,  the  cbtef  enslneer,  to  glre  him  tbe 
contract,  and  that  b«*  does  not  show  he 
bound  himself  to  falthlully  perform  said 
contract,  by  the  giving  of  a  bond  as  waa 
required,  and  he  falls  to  show  thac  tbe 
contract  which  he  alleges  was  In  contem- 
plation and  under  negotiation  was  ever 
execDted.  The  letter  of  March  22.  188S, 
which  was  introduced  In  evidence  against 
the  objection  and  exception  of  the  defend- 
ant, wnsintbefollowluK  language:  "lauc- 
ceeded  in  getting  to  a  settlement  with  the 
K.  B.  people  finally.  They  cut  down  more 
than  /  wished  to  stand,  but  I  thought  It 
better  than  a  anit.  In  tbe  Items  wbirli  I 
drew  from  yoar  aecoant,  they  paid  me 
S3,290,  which  I  place  to  your  credit.  They 
paid  me  on  account  of  the  work,  and  I 
will  send  yon  a  statement  upon  wbat  ac- 
connts  they  paid.  They  paid  It  without 
regard  to  you.  ignoring  yon,  except  as  a 
subcontractor.  I  am  sorry  that  1  eonid 
not  get  something  more  out  of  Ibem.  The 
Item  for  taking  out  tbe  timber  to  con- 
struct tho  new  work  should  have  been 
made  out  differently,  and  charged  per 
thousand  for  the  whole  amount,  —  say 
95.00  per  M  or  such  sum  aa  yon  think  It 
worth.  I  tried  to  get  them  to  allow  that 
price  per  M  on  250.000,  b.  m.  It  leaves 
your  dalm  (or  changing  contract  and  giv- 
ing you  more  expensive  work  to  do  as  It 
stood  before."  There  waa  a  verdict  and 
Judgment  thereon  In  (avor  of  tbe  plaintiff 
in  the  sum  of  99,807.97.  The  defendant 
bringa  this  appearand  assigns  aa  error 
tbe  various  rulings  of  the  lower  court. 

Oaylord  B.  Clark,  Fraucie  B.  Clark,  and 
J.  M.  Falkner,  (or  appellant.  Gregory 
L.  A  B.  r.  Smith,  for  appellee. 

Stone,  C.  J.  The  motion  to  strike  the 
bill  of  exceptions  from  the  transcript  must 
be  overruled.  The  act  of  February  23, 
1887,  (Sees.  Acta.  p.  126.)  which  provldea 
that  thecourt  In  term  time  may  fix  the  time 
within  which  bills  of  sxeeptions  may  be 
signed,  contains  the  further  clause  that 
"the  Judge  in  vacation  may,  for  i^ood 
cause, extend  the  time  Oxed  In  term  time;" 
but  In  no  case  to  allow  more  than  six 
months  beyond  tbe  adjournment  of  the 
term  at  which  tbe  caae  Is  tried.  The  stat- 
ute Is  silent  as  to  the  manner  ol  showing 
or  authenticating  the  Judge's  order  o(  ex- 
tenalon.  Whenever,  aa  in  thla  case,  the 
clerk  embodies  In  the  transcript  wbat 
purports  to  be  a  copy  of  the  Judge's  order 
of  extension,  we  think  It  our  duty  to  re- 
gard and  treat  It,  at  least,  aa  prima  facte 
correct. 

Tbe  main,  purpoae  of  this  salt  by  Worth- 
logton  waste  recover  damageaot  the  rail- 
road company  (or  tbe  breach  o(  an  alleged 
RODtract  worthlngton  claims  to  have 
been  a  bridge  bnllder.  and  that  be  made 
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a  contract  with  Patton,  the  chief  enghiser 
of  tbe  road,  to  conatrnct  three  trestles  at 
or  near  certain  named  streams,  to  be 
crossed  by  the  railroad  track.  Tbe  com- 
plaint contains  a  special  count  setting 
forth  thealteged  termaof  tbe  letting;  avers 
that,  althongh  plaintiff  "has  at  all  times 
been  ready  and  willing  to  comply  with  all 
tbe provislonsof  said  contract  on  hia  purt. 
and  baa  so  complied  so  far  as  be  has  been 
permitted  so  to  do  by  the  defendant,  the 
defendant  had  failed  to  comply  with  the 
following  provlslona  thereof.  *  The  com- 
plaint  then  assigns  Bve  several  breaches, 
and  among  them  the  (otlowlng:  That 
**it  has  wtaolly  failed  and  refused  to  fur- 
nish to  the  plaintiff  the  larger  portion  ot 
said  work,  *  *  *  and  re(ased  to  permit 
him  to  perform  the  same.  *  *  *  It 
wholly  tolled  to  faroleh  the  aaid  timber 
and  material,  at  the  time  that  It  had  con- 
tracted to  so  lumleh  the  same,  and  thereby 
poatpnned  and  delayed  the  plalatltf,  and 
put  him  to  great  expense  and  trouble  In 
tbe  maintenance  of  necessary  teams,  and 
tbe  maintenance  and  compensation  of 
laborers.  *  *  *  It  wholly  failed  and  re> 
fused  to  fomlah  to  the  plaintiff  the  neces- 
sary timber  and  material  to  enable  him  to 
perform  the  larger  portion  of  the  work 
specltled  In  the  contract."  The  plaintiff 
alao  claimed  that  he  had  been  permitted 
to  do.  and  bad  done,  some  of  tbe  work 
contracted  to  be  done,  and  bad  done 
other  work  outside  of  the  contract  which 
bad  been  received;  andtbe  complaint  con- 
tains common  countalurtbe  pnrposeof  re- 
covering for  such  work  dune. 

Thedefendant  demanded  a  bill  of  partic- 
ulars under  the  statute,  and  one  waa  fur- 
niahed.  Testimony  was  offered  to  prove 
that  teama  were  neeesaary  to  do  the  work 
aet  forth  in  the  complaint;  and  It  was 
objected  to  as  not  apecified  In  the  bill  of 
particulars.  The  objection  was  overruled, 
the  testimony  received,  and  this  raises  the 
first  question  we  need  consider.  It  Is  as- 
algned,  as  part  of  one  ot  the  breaches  ol 
the  special  contract  alleged  to  have  been 
made,  that  defendant  bad  put  plaintiff 
"to  great  expense  and  trouble  In  tbe  main- 
tenance of  necessary  teams."  Ttaere  was 
some  proof  that  teams  were  a  necessary 
power  in  raising  large  timbers  In  the 
conal ruction  ot  trestles  ot  the  height  here 
requlreil.  True,  there  waa  no  testimony 
tending  to  show  that  17  yokes  of  oxen 
were  needed,  but  the  record  presents  no 
ruling  on  that  question.  The  bill  ol  par- 
ticulars gave  notice  of  Items  of  com,  oats, 
and  bran  conanmed,  for  which  compensa- 
tion was  claimed.  These  were  suitable 
food  forteama.  Thequestion  propounded 
(or  and  to  plaintiff,  as  a  witness  In  his 
own  behalf,  was  aa  follows:  "Explain 
whettaeror  not  It  was  necessary  or  proper 
to  have  teama  up  there  to  do  anythmg 
on  tbe  work."  Objected  to,  becaose  not 
specified  in  bill  of  particulars,  objection 
overruled,  answered  affirmatively,  and 
exception  reaerved.  We  think  there  was 
nothing  in  this  exception.  Defendant  hud 
sufficient  notice  of  this  claim  to  prevent 
It  from  being  surprised.  Code  1886,  fi  2670; 
Robinson  r.  Allison, 86  Ala.  fi2S;  Fountain's 
Adm*r  v.  Ware.  06  Ala.  6fW. 

Plaintiff  offered  In  evidence  a  letter  writ* 
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ten  hy  Fatnam  to  blmsetr,  bearing  date 
March  23, 1888.  Defendant  objected,  and 
the  objection  was  overraled,  the  court  rft- 
inarklng  that  it  was  permitted  to  be  put 
In  evidence,  **aB  It  might  tend  to  ebow 
whether  or  not  Worthington  knew  that 
Fotnam  was  making  any  eettlement 
with  the  railroad  company."  Defendant 
then  objected  to  each  sentence  of  tbe  let- 
ter separately,  this  objection  was  over- 
ruled, and  separate  exceptions  reserved. 
The  letter  was  read  in  evidence.  Re> 
served  as  this  exception  was,  ft  Is  proba- 
bly onr  duty  to  treat  It  as  a  general  excep- 
tion to  the  whole  letter.  Maybary  v. 
Leach,  68  Ala.  889.  The  most  Important 
tsaue  of  fact  In  this  case,  as  developed  in 
the  pleadings  and  testimony,  was  wheth- 
er Worthington  had  an  Independent  con- 
tract with  the  railroad  company  to  build 
the  trestles,  or  whether  he  did  what  woric 
he  Is  shown  to  ha  ve  done  under  Putnam's 
contract,  or  by  permission  of  Putnam. 
Worthington  testified  that  he  made  and 
concluded  an  Independent  contract  with 
Fatten,  the  chief  engineer,  to  constrnnt 
the  three  trestles.  The  special  count  in 
the  complaint  islramed  on  that  basls.and 
claims  damages  tor  not  being  permitted 
to  do  tbn  work.  Patton  denied  making 
such  contract  with  Worthington,  and 
claimed  that  the  only  contract  be  conclud- 
ed was  with  Putnam.  In  making  settle- 
ments with  Putnam  be  nod  his  successors 
recognized  him  as  contractor,  and  refused 
to  recognise  Worthington  asa  contractor, 
save  as  an  employe  under  Putnam.  On 
the  issne  of  original  cuntract  rel  dob  with 
Worthington,  his  testimony  and  that  of 
the  engineer  were  In  direct  eonfltct.'  It  Is 
claimed  by  the  parties  to  these  opposing 
versions  that  they  were  severally  more  or 
less  corroborated  by  other  testimony. 
This  was  purely  a  iinestlou  for  tbe  Jury. 
In  settling  with  the  railroad  officials  lor 
work  done  under  his  contract,  Putnam 
testified  that  be  was  not  authorised  to 
agree  on  a  binding  settlement  of  Worth- 
iDgton's  claim,  but  was  authorliied  to  re- 
ceive any  amount  the  authorities  would 
pay  him  for  work  done  by  the  latter. 
Home  moneys  on  this  account  were  paid 
to,  and  received  by,  Fotnam,  and  he  tes- 
tified that  he  subsequently  accounted  to 
Worthington  for  ancb  collections.  The 
witnesses  were  not  agreed  aato  tbenatare 
of  Putnam's  settlement,  whether  It  was 
entirely  on  his  own  account,  as  contractor 
to  build  thu  trestles,  or  iu  part  as  the  rep- 
resentative of  Worthington  under  the  lat- 
ter's  Independent  contract.  Extra  work, 
notembracedin  any  original  contract,  had 
been  done  by  Worthington,  and  there  was 
no  dispute  about  Wortblngton'a  right  to 
be  paid  for  that.  The  point  we  are  now 
concdderlng  has  nothing  to  do  with  the 
claim  for  such  extra  work.  Presented 
before  the  court  and  ]nry  as  the  issue  of 
fact  above  stated  appears  to  have  been 
by  the  testimony,  it  may  be  that  Put- 
nam's letter  to  Worthington  of  March  22. 
1848,  would  have  been  competent  evidence 
(or  tbd  dbfeildant.  If  offered  by  It.  It  was 
not  competent  evidence  for  the  plalutlfT, 
and  Rhould  have  been  excluded. 

What  Putnam  testified  he  told  tbe  rail- 
road officials  while  'aettUng  with  them,  in 


rdatJon  to  bte  contract  wltb  Wortblns- 
ton,  and  the  extent  of  his  authority  to 

represent  him,  was  part  of  the  res  iseaUe, 
—was  original  testimony,  and  rightly  re- 
ceived, without  any  special  predicate  be- 
ing laid  for  Its  introduction. 

Patton,  the  engineer,  on  being  asked 
whether  a  bond  bad  b«en  given  by  Worth- 
ington, answered:  ** Worthlagton  never 
gave  any  bond  or  security  to  the  compa- 
ny, because  they  were  only  demanded 
where  contracts  were  made,  and  no  con- 
tract was  ever  made  with  him."  His  tes- 
timony had  been  taken  by  deposition. 
This  answer,  on  motion  ut  plalutlfT.  was 
excluded  from  tbe  jury,  and  defendant  ex- 
cepted. In  this  we  think  the  city  conrt 
erred.  Whether  he  had  given  a  bond  or 
not  was  a  circumstance  the  Jury  Hhould 
know  and  consider,  la  determining  whether 
there  had  been  a  concluded  contract  or 
mere  negotiation  looking  to  the  forma- 
tion of  a  contract.  The  balance  of  tbe  an- 
swer had  been  previously  deposed  to  by 
Patton.  and  It  was  no  error  to  repeat  It. 
Nor  was  It  Improperto  state,  as  fact,  that 
the  company  required  b(»ids  from  con- 
tractors only. 

The  witness  Patton  gave  two  answers, 
each  of  which,  on  a  separate  motion  of 
plaintiff,  was  stricken  ont,  and  exceptlona 
severally  reserved.  The  answers  were  as 
follows:  Tbe  first  answer:  "Thlsrontract 
was  given  to  Worthington  by  Putnam, 
at  my  special  instance,  and  because  of  my 
previous  negotiations  with  Worthington. 
The  amount  of  work  done  tor  Putnam  by 
Worthington  on  the  trestles  is  the  Identic- 
al amount  of  work  that  he  would  have 
done  for  the  nompany,  bad  tbe  company 
contracted  directly  with  him  Instead  of 
with  Putnam  for  thetraming,  as  he  did  all 
tbe  framing  that  was  to  be  done  on  tbe 
trestles."  Second  answer:  **Bat,  at  all 
events,  the  entire  claim  Is  errunoons,  if  It 
pertains  to  the  construction  of  the  Bigbee 
river,  Bassett's,  and  Lewis'  creek  treutles, 
or  any  part  of  them,  as  tbe  entire  work  of 
those  trestles  was  done  under  contract 
with  Pntnam,  as  far  as  the  railroad  com- 
pany was  concerned ;  and  even  Pntnam 
himself  wonld  haveno  claim  to  tbeseltema. 
Tbe  claim  Is,  from  an  engineering  stand- 
point, preposterous. "  Patton  was  thechlef 
mglneer  at  tbe  time  the  contract  was  let 
out.  If  Worthington  was  an  original  con- 
tractor, he  made  his  contract  with  Pat- 
ton, and  no  one  else.  He,  Patton,  tesUfled 
that  he  negotiated  with  Worthington 
about  the  work;  price  per  M  feet  was  con- 
curred In,  but  that  no  contract  was  cod- 
suuimated,  (As  to  what  constitutes  a 
binding  contract,  see  Botledge  v.  Towns- 
end,  38  Ala.  706.)  He  testified,  further, 
that,  when  be  let  the  contract  to  Pot- 
nam,  be  requested  blm  to  give  to  Worth- 
ington the  oonstrnetion  of  theee  trestles. 
In  the  first  answer  above  he  simply  reit- 
erated the  manner  In  which  be  had  said 
Worthington  obtained  tlie  Job  nn  tbe  tres- 
tles, and  Ms  then  added  that  Worthington 
had  done  all  the  Work  on  the  trastles 
which  he  would  have  done  it  be  bad  him- 
self become  tbe  contractor  with  thecom- 

{lany.   There  was  certainly  nothing  illegal 
n  this.  It  was  all.  In  form,  a  statement 
of  fact,  alttaougta>  to  some  extent, «  eoA- 
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lectlTe  statement.  Thia  Is  permlBsIble, 
and,  to  avoid  prolixity,  rreqaently  deslra- 
bte.  Pollock  T.  Oantt,  tt»  Ala.  878;  Elliott 
T.  Stoeka,  «7  Ala.  290.  Tbe  aacond  answer 
was  bat  a  repetition  of  tbe  statpment  that 
the  railroad's  contract  was  with  Potnain, 
not  Wortbington,  with  the  superadded 
statement,  as  an  engineer  and  expert,  that 
a  particular  Item,  for  which  a  separate 
uharfce  was  made,  was  improper,  whether 
(he  work  was  done  by  Pntnam  or  Worth- 
injcton.  The  city  court  erred  in  each  of 
these  rnlinga.  As  we  bare  said,  an  Impor- 
tant Issue  In  thia  case  was  whether  Wortb- 
Ington  was  an  Independent  contractor, 
or  a  subcontractor  under  Fotnam.  Tbe 
wltaesa  Blaugbter  had,  for  a  time,  had 
Bome  agency  i>r  supervision  In  connection 
with  tbe  erection  of  tbe  treaties.  In  an- 
swer to  a  proper  question  be  testified : 
"I  certnli^  recollect  hetPiicnam]  was  giv- 
ing him  [worthlDgtou]  Instraetlons. "  He 
was  then  ,  asked  this  question  **Did  Mr. 
Worthlngtnn  make  any,  and  if  so,  what, 
objections  in  your  presence  to  Putnam 
giving  blm  Instructions  or  dlrectlnne 
about  tbe  manner  of  doing  pile  work  at 
JLewls'  creek,  and  about  the  manner  of  bis 
doing  tbe  superstructure  on' that  pile 
work,— the frsmlng  of  the  trestles?"  On 
objection  from  plnlntifl  the  witness  was 
not  allowed  to  answer  this  qui>8tIon,  and 
defendant  excepted.  This  was  error.  If 
WortblDgton  submitted  to  direction  and 
control  at  tbe  hands  of  Pntnam,  It  was, 
at  least,  a  drenmstanee  to  be  w^bed  by 
tbe  Jury  in  determining  whetber  be  was 
working  under  anlndependenc  contractor 
under  Putnam. 

The  publication  forbids  was  competent 
testimony  for  either  party,— for  the  plain- 
tiff. In  that  It  gave  DO  notice  that  con  tracts, 
to  be  binding,  must  first  be  submitted  to 
and  approved  by  tbe  president  of  tbe 
railroad ;  for  tbe  defendant,  In  that  It  no- 
tified the  bidders  who  were  Induced  by  It 
-  to  make  bids  that  "sufficient  security  to 
Insure  tbe  prompt  and  proper  execution 
of  the  work  will  be  reqnlred."  Ttieanawer 
to  this  question  ought  to  have  been  re- 
ceived. 

We  consider  it  unnecessary  to  notice 
any  other  exceptions  to  rulings  on  testi- 
mony. Tbe  court  affirmatively  charged 
the  juryi  at  the  Instance  of  plaintiff,  "  that 
a  verbal  contract  Is  as  valid  and  binding 
as  a.  written  contrnct. "  There  were  also 
two  charges  requested  by  defendant  and 
refused,  to  the  effect  that  there  was  not 
sufficient  evidence  In  this  case  to  authorize 
the  Jury  to  find  a  contract  was  made  with 
Worthtngton  to  build  tbe  trestles.  It  was 
certainly  one  of  the  terms  of  the  adver- 
tised letting  that  the  contractor  should 
give  "sufficient  security  to  insure  tbe 
prompt  and  proper  execution  of  tbe 
work."  If,  at  the  time  of  the  Interview 
between  Patton  and  Worthtngton,  that 
or  any  other  term  of  the  contract  was  left 
open  forfntnre  agreement  or  action,  then 
no  contract  was  coniplet^y  made  and 
agreed  on,  and  could  not  be,  until  Wortb- 
ington  executed  the  required  security,  or 
tendered  Its  execution.  Even  if  tbe  nego- 
tiation had  progresaed  so  far  that  the 
,  terms  were  all  agreed  on,  and  Worthtng- 
ton was  promised  tbe  Job  on  hto  giving 


the  required  seenrity,  this  would  preclude 
him  from  maintaining  an  action  for  a 
breach  of  tbe  contract,  unless,  within  a 
reasonable  time,  be  executed,  or  offered  to 
execute,  said  security.  This  provision  of 
the  offer  was  Inserted  for  the  benefit  of 
the  railroad,  and  It  was  competent  for 
that  party  to  waive  It.  We  canuotaffirm, 
as  matter  of  law,  that  It  was  not  waived. 
We  therefore  hold  that  the  plaiotlff'e  fail- 
ure to  prove  that  tbe  security  was  given 
or  tendered  was,  at  most,  a  circumstance 
to  be  weighed  by  the  Jury,  in  determining 
whether  a  concluded  contract  was  agreed 
on  with  Worthtngton.  Whenever,  under 
tbe  terms  of  the  law,  or  of  the  agreement 
made,  a  writing  Is  necessary  to  complete 
the  contract,  or  to  make  It  binding.  It 
would  be  error  to  charge  the  jnry  thaf^a 
VOTbal  contract  Is  as  valid  and  binding  as 
a  written  one."  But  inasmncb  as  security 
could  have  been  waived  In  this  case,  the 
only  criticism  tbe  charge  is  subject  to  Is 
that  it  did  not  take  in  all  the  benrlngs  of 
the  question.  It  may  bavn  presented  a 
proper  case  for  an  explanatory  charge, 
but  the  giving  of  It  was  not  a  reversible 
error.  There  is  nothing  In  any  of  the 
eharfcee  given  or  refnsed  which  calls  for  a 
reversal.  For  the  erroneous  rnllnKS  on 
the  admission  of  evidence,  pointed  out 
above,  tbe  Jodgment  of  tbe  tlty  .court 
mmtberevened.  Bevcrsed  and  remanded. 

Pbr  Gubiau.  Tbe  bin  of  excepttons  In 
this  traniscript  Is  unnecessarily  long.  Let 
the  Judgment  show  that  the  appellee  Is 
taxed  with  only  half  the  cost  of  copying 
the  bill  of  exceptions  In  tbe  transcript. 
The  other  half  must  be  paid  by  tbe  appel- 
lant. 

'  (K  AIs.  213) 

Joseph  t.  Hbndebbon. 
(;Suprem«  Oaurt  qf  Alabama.  Ainll  7,  USB.) 

WtlOSaVTJL  ATTAOaUBST-^TBSSPAW— AXtTlON  OH 
THB  CABB— FlBADIKS— FOMBSSIOV  OT  ATTAOHBD 

Pbofektt. 

1.  A  count,  In  a  oomplaint  for  wroagfnl  at- 
taohtnent,  alleging  that  "plaintiff  tdaima  of  de- 
fendant t5,000  damages  for  wrongfoUy  talcfog 
the  following  gooda  and  cbattels,  the  property  of 
plaintiff,  viz.,  a  stock  of  general  menuiandise 
formerly  owned  hy  A.,  oonslatlDg  of  dry  goods, 
groceries,  hardware,  **  eto. ,  in  a  certain  town  and 
building,  la  a  good  comit  In  trespass,  q,Qder  tbe 
Code  of  Alabama. 

2.  The  owner  of  goods  wrongfully  attached 
cannot  maintain  trespass  tberelor,  where,  at  tbe 
time  they  were  attached,  they  were  not  In  his 
actual  possession,  but  were  in  the  possession  of 
tbe  sheriff,  under  prior  attachments  by  other  of 
his  creditors. 

8.  Tbe  owner  of  roods  wron^ully  attashed 
may  maintain  an  action  on  the  case  for  damages, 
tbough  at  the  time  of  tbe  attacbment  the  goods 
were  in  the  posBeaahM  c(f  the  aberifl  under  isilor 
attachments  oy  other  of  bis  creditors. 

4.  Under  Code,  %  2956,  provialng  that,  In  case 
of  an  attachment  Issued  by  a  Jnatlve  of  the  peace 
for  an  amount  exoeeding  his  jTurisdiction,  and 
not  more  than  the  amount  of  tbe  penalty  of  the 
constable's  bond,  the  Jastioe  may  direct  tliat  It 
be  executed  by  tbe  constable,  who  shall  return 
tbe  same  to  the  court  to  whiob  it  is  returnable; 
and  section  3968,  provldlne  for  the  sale  of  propei- 
ty  levied  on  by  order  of  the  ooort.  and  that  the 
proceeds  of  the  sale  shall  be  retained  by  the 
sheriff;  and  seutlon  2959,  anthorltiug  the  aoerlfl 
to  sell  property  under  certain  oondltions  with- 
out an  enter  of  ooorti—j^roperty  levied  on  by 
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a  constable,  and  deHvered  to  the  sberlff,  in 
the  l&tter*B  possession  as  sberUf,  and  not  as  mere 
bailee  of  the  coDStable,  though  the  statute  does 
not  expressly  direct  the  constable  tu  turn  the 
property  over  to  the  sheriff. 

Appeal  from  circuit  court,  Randolpb 
county:  Jaues  R.  Dowdku..  Judge. 

Action  by  Samuel  Heodenaon  against  M. 
Josepb  to  recover  damagea  for  the  alleged 
wroDghil  levy  ot  an  attachment  upon  a 
certain  stock  of  gooda.  Aa  originally 
filed,  the  complaint  contained  but  one 
count,  wblcb  was  aa  follows :  **  The 
plaintiff  claims  ol  tbe  defendant  fire 
thousand  dollars  damages  for  wrong- 
fully taking  tbe  following  gooda  and 
chattels,  the  property  ol  the  plaintiff,  via., 
a  stock  of  general  merchandise  formerly 
.  owned  by  A.  J.  Laugley  ft  Bro.,  eonalat- 
Ing  of  dry  goods,  groceries,  hardware." 
etc  ,  "in  tbe  town  of  Roanoke,  and  In  the 
Dane  Manly  building."  The  complaint 
was  afterwards  amended  by  adding  tbe 
two  following  connts:  "(2)  Tbe  plaintiff 
claims  of  the  defendant  the  further  anm  of 
five  thousand  dollars,  for  this:  that  here- 
tofore, to  wit,  on  tbe  day  of  — — , 

1889,  the  defendant  wrongfully  caused 
an  attachment  sued  out  by  himself 
against  A.J.Langley  &  Bro.  to  he  levied 
un  a  certain  stock  of  goods  in  Roanoke, 
Ala.,  said  stock  being  general  merchan- 
dise, which  was  the  property  of  tbe  plain- 
tiff; and  plaintiff  avers  that  said  goods 
were  at  the  timeot  said  levy  In  the  puasea- 
alon  ot  tbe  sheriff  of  said  eoonty  under  a 
prior  attachment  sued  out  by  other  par- 
ties,  which  bad  been  levlAd  on  said  gooda. 
Plaintiff  avers  that,  by  reason  ot  said 
wrongful  levy  of  said  defendant,  said 
goods  were  lost  to  this  plaintiff  by  tbe 
sale  ot  said  goods  by  tbe  sbt^rlff  under  de- 
fendant's attachment;  wherefore hesuea." 
"(8)  The  plaintiff  further  claims  of  the 
defendant  five  thousand  dollatn  damages 

for  the  conversion  by  him  on  the  

aay  of  ,  1889,  of  Che  following  chat- 
tels: Certain  goods,  wares,  and  mer- 
chandise which  were  In  Roanoke,  Ala.,  in 
a  building  known  aa  the  *  Manly  Build- 
Ing,*  the  property  of  the  plnlntlff.*'  De- 
fendant demurred  to  the  complaint  as 
amended,  on  tbe  grounds  that  there  was 
a  misjoinder  ut  counts.  In  that  tbe  first 
and  second  counts  were  in  trespass  and 
case,  and  the  third  In-  trover,  and  that  the 
counts  did  not  sutflciently  describe  tbe 
property  levied  on;  and  that,  under  the 
facts  stated  in  tbe  second  count,  plaintiff 
was  not  entitled  to  recover  tbe  goods 
claimed  to  have  been  levied  on  at  the  in- 
stance ot  detendant;  be«*au8elt  ia  alleged 
In  said  count  that  the  Koode  were  not  In 
the  poasesslon  of  tbe  plaintiff,  but  were  In 
the  custody  of  thelawnnder  a  prior  at- 
tachment, which  had  been  levied  on  them. 
The  first-mentioned  grounds  were  sus- 
tained by  tbe  court,  and  the  others  were 
overruled.  The  plaintiff  amended  bis 
complaint  by  striking  out  the  third  count 
thereof.  It  appeared  from  the  pleadings 
that  plaintiff  was  the  assignee  of  A.  J. 
Langley  ft  Bro.,  who  had  made  an  assign- 
ment of  their  stock  of  goods  to  him  for 
the  benefit  of  their  creditors;  that  at  the 
time  ot  the  levy  ot  tbe  attachmoit  nt 
tbe  suit  ol  defendant  the  gooda  ware  not 


in  tbe  possession  of  pleflntlff,  bat  were  In 
tbe  bands  ot  the  sheriff,  having  been  previ- 
ously levied  upon  onder  writs  of  attach- 
ment issued  at  the  suits  of  three  Heveral 
creditors  of  the  firm  of  A.  J.  Langley  ft 
Bro. ;  and  that  while  so  in  the  posseaslon 
of  the  sheriff,  under  the  prior  writs  ot  at- 
tachment, the  attachment,  at  tbe  Inntance 
of  defendant^  wae  levied  upon  them,  sub- 
ject  tu  the  three  prior  attachmenta. 
From  tbe  rnllngs  ot  the  court  on  the  de- 
murrers, defendant  appeals.  Affirmed. 

J.  M.  A  E.  3i.  Oliver,  for  appellant. 
D.  Denson,  tor  appellee. 

CoLEHAN,  J.  I'be  record  brings  up  for 
review  only  tbe  rulings  ot  tbe  trial  court 
upon  the  pleadings.  Tbe  complaint  was 
amended  by  striking  oat  the  euuat  in 
trover,  leaving  only  the  first  and  second 
counts  ot  the  complaint.  Tbe  first  count 
la  In  trespass,  and  iu  the  usual  form,  as 
prescribed  by  the  Code.  Ail  assignments 
as  cause  for  demurmr  to  this  count,  or  to 
tho  complaint  as  a  whole,  were  properly 
overruled.  There  Is  some  contention  as 
tu  whether  tbe  second  count  lain  case  or 
trespass.  Trrapass  and  ease  may  be 
loinad  under  section  2678  ot  the  Code.  Tbe 
averments  ot  tbe  second  count  show  that 
the  plaintiff  was  not  In  possession  ot  the 
property,  and  did  not  have  the  right  to 
tbe  Immediate  poasesslon  when  the  levy 
complained  ot  was  made,  but,  whether  In 
ease  or  treapaas,  the  demurrer  to  tbe  sec- 
ond count  raises  the  question  aa  tu  Its 
sdfilcleney  to  show  a  cause  ut  action.  A 
creditor  who  causes  an  attachment  to  be 
wrongfully  levied  upon  property  Is 
eqnally  guilty  of  a  trespass  as  the  officer 
who  makes  the  levy.  The  second  count 
dues  not  negative  the  fact  that  the  prior 
attachment  sued  out  against  A.J.Lang- 
ley ft  Bro.,  and  which  was  levied  upon  the 
stock  ot  goods,  tbe  subject  ot  contrvirersy, 
was  wrongfully  sued  out,  or  wrongfaliy 
levied  upon  the  goods.  Applying  the  rale 
that  tbe  pleadings  must  be  construed 
strictly  against  tbe  pleader,  we  are  of 
opinion  that  this  count  shows  that,  tbe 
sheriff  being  rlgbtfnily  In  possession  ot 
the  stock  of  goods  by  virtue  ot  tbe  prior 
levy  at  the  suit  ot  other  creditors,  tbe 
defendant  aned  out  at  bis  own  instance 
an  attachment  against  Langley  ft  Bro., 
and  wrongfully  caused  the  same  to  be 
levied  upon  the  goods  In  question,  and 
had  the  goods  aold  under  his  attachment, 
to  tbe  damage  of  the  plaintiff.  Tbe  goods 
being  /o  gremfo  legis^  and  plaintiff  not 
being  In  actual  poaaesslon,  and  not  hav- 
ing tbe  immediate  right  of  possession  ac- 
cording tu  the  averments  ot  bis  second 
count,  he  could  not  maintain  trespass. 
Davis  V.  Young,  20  Ala.  151;  Nelson  v. 
Bondurant,  26  Ala.  fMi;  Harmon  v.  Mc- 
Rae,  91  Ala.  400.  8  South.  Rep.  648. 

Wilt  case  lie  against  one  who  causes  an 
attachment  to  be  wrongfully  levied  upon 
goods  which  are  fo  gremio  Jegis?  The 
ownership  of  tbe  defendant  debtor  of  hia 
chattels  la  not  divested  by  the  levy  of  an 
attachment;  the  levy  only  creates  a  Hen 
upon  the  property  in  favor  ot  the  plaintiff. 
Code,  $2957.  The  lien  Is  dependent  upon 
tbe  Judgment  to  be  recovered,  and  when 
recoTwed  It  relates  back  to  the  levy. 


Digitized  by 


Ala.)  SMITH 

ScarbufooKb  v,Malune,67  Ala. 572;  Corda- 
man  V.  Malooe,  63  Ala.  556.  Aoy  Idbb  or 
damage  anBtained  by  the  owuer,  tbe  re- 
sult ol  neglect  or  mlscondoct  on  the  part 
of  tbe  Hfaeriir,  or  tbe  wronsfnl  act  of  any 
other  person  wfalle  the  gooda  are  right- 
fully iu  the  poBsesalon  and  under  tbe  con- 
trol of  such  aberltf  as  au  officer  of  tbe 
court,  may  be  reroverad  by  the  owner  by 
an  action  on  the  case.  Property  claimed 
by  a  Tendee  of  a  defendant  dBbtor,  In 
Bume  tnetances,  may  be  rightfully  levied 
upon  at  the  salt  of  one  creditor,  and  not 
Bubject  to  attachment  at  the  Boitol  an- 
other person.  'When  propertyot  a  defend- 
ant debtor  is  in  the  possession  of  the  sher- 
iff by  rlrtno  of  a  levy  of  attachment  or 
execution,  and  subHcqaent  writs  of  at- 
tachment or  execution  are  received  by 
blm  against  tbe  same  defendant,  retorua- 
ble  tu  the  same  conrt,  and  to  which  the 
property  la  liable,  a  Becond  levy  by  tbe 
aberltf,  and  indorsement  thereof  ou  tbe 
writ  Hobject  to  the  prior  levy,  does  not 
diHturb  or  In  any  manner  Interfere  with 
the  cuBtodia  legls  under  the  first  levy.  If 
tbe  ahoriff  should  undertalie  to  displace  or 
subordinate  tbe  prior  lien  secured  by  the 
first  levy,  be  might  render  himself  liable 
to  the  creditors  holdlUB  tbe  prior  lien. 
C7  Ala.  supra;  63  Ala.  supra.  This  prin- 
ciple,  however,  is  wholly  unlike  those  In 
which,  to  prevent  a  conflict  in  the  Juris- 
diction of  different  eonrls,  it  is  held  that 
property  in  gremio  legia  of  one  court 
cannot  be  seised  under  process  of  another 
court,  or  where  replevy  or  otber  bonds 
ba  ve  been  executed  by  the  defendant  In 
tbv  suit,  or  by  a  stranger,  by  wbleh  the 
actual  custody  of  tbe  property  la  taken 
from  the  officer,  and  placed  In  the  poBses- 
Blon  of  the  obligors,  and  held  upon  condi- 
tion that  tbe  property  be  retarned,  etc. 
In  cases  of-  the  latter  character,  the  prop- 
erty cannot  be  levied  upon  by  attach* 
meat  or  executions  against  tbe  original 
debtor  or  the  claimant.  The  reasons  are 
fully  stated  In  the  authorities  cited. 
Blvee  T.  Wllborne.  6  Ala.  88;  Pond  v. 
Grtfile,  1  Ala.  678;  Cordaman  v.  Malone, 
63  Ala.  658;  Kemp  t.  Porter,  7  Ala.  138; 
Dollins  V.  Lindsey,  89  Ala.  219,7  Boutb. 
Bep.  284;  Harnion  McRne,  (Ala.)  8 
South.  Rep.  650.  We  are  of  opinion  that 
the  second  count,  when  construed  as  an 
entirety,  presents  a  complaint  Id  case. 
True,  the  first  clause  would  Indicate  an 
Intention  on  tbe  part  of  the  pleader  to 
count  In  trespass,  but  tbe  further  aver- 
ments show  that  the  Injury  complained 
of,  and  which  damaged  him,  was  tbe 
wrongful  levy  and  salB  of  the  property 
caused  by  the  defendant  under  his  attach- 
ment, while  the  property  waa  rightfully  in 
the  possession  of  tbe  alterlR  under  prior 
attachment.  As  we  have  seen,  to  recover 
damages  snstalned  under  sucb  dreum- 
atances,  case  will  He. 

Section  2956  provides,  In  cases  of  attacb- 
ment  Issued  by  Justices  of  the  peace  for  an 
amount  exceeding  the  Jarlsdlctlon  of  the 
Justice,  and  not  more  tbau  the  amount  of 
the  penalty  of  the  constable's  bond,  that 
the  justice  may,  by  Indorsement  on  the 
process,  "direct  that  It  be  executed  by  the 
ronstable  of  the  precinct,  who  shall  return 
tbe  same  to  tbe  court  tu  wbtcb  itlsre- 
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turnable."  Section  2958  provides  tor  the 
sale  of  tbe  property  levied  upon  by  order 
of  the  court,  and  "  the  proceeds  of  the  sale 
be  retained  by  the  sheriff,"  etc.,  and  under 
Bectlun  2959  tbe  sheriff  Is  authorised  to  Bell 
property  under  certain  conditions  with- 
out an  order  of  court.  We  are  of  oplulon 
tbat  the  property  levied  upon  by  the  con- 
stable was  properly  delivered  by  him  to 
the  sheriff,  and  tbat  when  so  delivered  It 
was  in  his  poHseasion  as  sberltT.  and  not 
as  a  mere  bailee  to  tbe  constable.  The 
statute  does  not  expressly  direct  the  con* 
stable  to  torn  the  property  over  In  sucb 
cases  to  the  sheriff,  but  a  fair  construction 
of  the  several  stututes,  and  of  the  duties 
imposed  upon  the  sheriff,  and  of  the  fact 
that  the  writ  should  be  directed  to  the 
sheriff,  lead  to  tbe  conclusion  that  the  au- 
thority of  the  constable  In  sucb  cases  ends 
when  he  dellvera  the  property  to  the 
sheriff,  and  makes  bis  return  to  the  prop- 
ercuurt.  It  is  unnecessary  to  adjudicate 
In  detail  all  tbe  questtous  raised  by  tbe 
asslgnmentof  errors,  Weatflrstthought, 
and  so  stated,  that  the  case  ought  to  be 
reversed:  but.  after  careful  examination 
of  the  facts  as  stated  In  the  pleadings,  we 
are  satisfied  tbat  tbe  trial  conrt  held  to 
the  same  eonelnslon  reached  by  this  roart» 
and  that  his  rnllnxB  are  tree  from  error. 
Afilnned. 


(W  Ala.  311] 

SuiTH  V.  Dick. 
(Supreme  Court  cf  Alabama.  Aj/Hl  18, 1898.) 

As8incp8iT—PLui»we-~APFiAi;— OBnonom  to 

Veediot. 

1.  Under  Code,  p.  793,  which  provides 
that,  la  an  acUoa  oa  an  acooant,  tbe  complaint 
shall  allege  that  the  claim  la  "for  merobaDdise, 
eoods,  and  ahattela  sold  by  the  plaintiff  to  the 
defendant,  *>  a  complaint  was  sumctent  wblub  al- 
leged tbat  plaintiff  claimed  "of  defendant  the 
sum  of  one  haadred  dollars  forsmule  that  plain- 
tiff sold  to  defendant ' 

a.  A  plea  to  sudi  cotmt,  allmlag  that  plain, 
tiff  gave  defendant  oertain  moles  to  sell,  the 
profltfl  arising  therefrom  to  be  divided  between 
the  parties,  and  tbat  there  bad  been  no  account- 
ing between  them,  is  InsnfflclPnt  on  demurror. 

8.  The  objeotion  that  the  amount  of  the 
Judgment  and  verdict  was  more  than  the  amount 
claimed  in  tbe  oomplaintoaimot  be  raised  for  tlie 
first  time  cm  appeal. 

Appeal  trom  circuit  court,  I<ee  county; 
J.  U.  Cabmichabl,  Judge. 

Action  by  C.  W.DIcfe  against  A.J.  Smith 
on  an  account.  From  a  Judgment  on  a 
verdict  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  action  was  brought  by  the  ap- 
pellee, C.  W.  Dick,  against  tbe  appellant, 
A.  J.  Smith,  and  counted  upon  the  com- 
mon counts  in  the  following  language: 
"The  plaintiff  claims  of  tbe  defendant  the 
sum  of  one  hundred  dollars  due  on  ac- 
count stated  belore  the  commencement  of 

this  suit,  on,  to  wit,  tbe  day  of  Feb* 

ruary,  1888.  The  plaintiff  claims  of  the  de- 
fendant the  sum  of  one  hundred  dollars 
tor  a  mule  that  plaintiff  sold  to  defend- 
ant." Tbe  anlt  was  cominenced  In  the 
magistrate's  court,  and  was  appealed  to 
the  circuit  court  by  defendant.  Tbe  de- 
fendant demurred  to  tbe  first  count  of  the 
complaint  upon  tbe  ground  that  it  did 
not  aver  the  day  upon  which  tbe  account 
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therein  alleged  was  stated.  The  defend- 
ant alBO  demurred  to  the  second  coont  of 
sold  complaint,  on  the  Kronnds  that  It 
fallB  to  ahow  In  what  manner  the  defend* 
ant  Is  liable  In  the  aum  claimed  for  the 
znnle:  second,  that  eald  connt  falls  tn 
aver  that  plaintiff  sold  the  mule  named 
therein  for  the  sum  claimed ;  third,  that 
said  count  does  not  show  that  defendant 
was  liable  la  the  anm  claimed  fur  the  male 
mentioned  In  the  connt.  The  plaintiff 
was  granted  leave  to  amend  fain  first 
count;  in  the  complaint, and  the  demnrrent 
to  the  second  count  of  the  complaint  were 
overruled.  The  defendant  pleaded  the 
general  Isene,  and  by  special  plea  set  up 
the  defense  that,  by  an  agreement  be- 
tween the  plaintiff  and  d^endant,  a  cer< 
tain  number  of  mules  were  placed  In  the 
defendant's  care  for  sale,  with  the  under* 
standing  that,  after  the  plaintiff  paid  back 
the  porchase  price  of  the  moles,  and  the 
defendant  was  paid  the  expenses  Incurred 
In  keeping  them,  the  plaintiff  and  the  de- 
fendant were  to  divide  the  net  profits 
among  themselves;  and  the  defendant 
averred  I&  the  special  pleas  that  there  had 
not  been  any  settlement  of  the  proflta  be* 
tween  plaintiff  and  the  defendant.  The 
Judgment  entry  recites  that  the  plaintiff's 
(lemnrrer  to  defendant's  plea  No.  4  was 
sustained,  but  the  record  does  not  con- 
tain the  .demurrer  referred  to.  The  Judg- 
ment also  recites  that  upon  the  Jury  find- 
ing for  the  plaintiff,  and  assessing  his 
damages  at  fl24,  the  court  proceeded  to 
render  Judgment  for  that  amount  against 
the  defendant  and  the  snretles  on  his  ap- 
peal bund  from  thejnBtlce*B  court  to  the 
circuit  court. 

J,  M.  Cbiltott  and  5.  O.  Boaattn.  for  ap- 
pellant.  T.  L.  Eennedjrt  tor  appellee. 

Walker,  J.  1.  The  eecond  count  of  the 
complaint  follows  substantially  one  of  the 
Code  forms  for  the  common  counts,  tne 
claim  being  for  ** one  hundred  dollars  tor  a 
mule  that  plaintiff  sold  to  the  defendant." 
In  one  of  the  Code  forms  the  lauguage  Is, 
"for  merchandise, goods, and  chattels  sold 
by  the  plaintiff  to  the  tlefenclant,"  etc. 
Code  1886.  p.  792,  "The  declaration  or 
statement  In  case  of  appeal  from  a  Justice 
of  the  peace  Is  not  subject  to  the  technical 
rules  of  pleading.  If  it  shows,  fn  general 
terms,  a  debt  due  or  contract  to  be  per- 
formed, and  a  breach,  It  is  sufficient.  **  I 
Brick.  Dig.  p.  114.  §  77;  Telegraph  do.  v. 
Meyer,  61  Ala.  IftS.  Certainly,  the  second 
rouDt  of  the  complaint  In  this  case  con- 
formed to  this  requirement,  and  the  de- 
murrer thereto  was  properly  overrulpd. 

2.  The  demurrer  to  the  fourth  plea  Is 
not  copied  Into  the  record.  When  the 
grounds  of  the  demurrer  do  not  appear 
on  the  presumption  in  favor  of  the  ruling 
of  the  primary  conrt.its  action  In  sustain- 
ing the  demurrer  will  be  affirmed,  If  there 
be  any  nufficlent  cause  of  demurrer.  Ses- 
sions T.  Boykin,78  Ala.  ?iB.  The  fourth 
plea  was  not  an  appropriate  answer  to 
the  whole  complaint.  It  was  not  so 
framed  as  to  apply  to  the  Cause  of  action 
stated  In  the  second  count. 

8.  It  Is  asHlgned  as  error  that  the  Judg- 
ment WAS  for  more  than  the  amount 
claimed  in  the  complaint,  with  interest 


thereon.  The  Judgment  wae  for  the 
aoioant  found  by  tiie  verdict.  The  objec- 
tinn  now  nrged  was  not  made  In  tbe 
lower  court.  It  cannot  be  made  on  ap- 
peal for  the  first  time.  The  remedy  In 
such  cam  Is  by  motion  for  a  new  trial  In 
tbe  court  below,  where  the  error  maybe 
cured  by  a  release  of  the  excess,  or  encb 
other  order  made  as  the  Justice  of  the  case 
may  require.  As  the  complaint  contalna 
a  subxtantlal  cause  of  action,  the  Judg- 
ment cannot  he  set  aidde  for  a  matter  nut 
previously  objected  to.  Code.S  S885;  Rlteb 
V.  Thornton,  86  Ala.  810;  Qovemment 
Street  K.  v.  UanloD,  68  Ala.  70. 
Affirmed. 

"  <M  Ala.  tl4> 

Atkinson  at  at,  Jkum. 
(9upnme  Ocmt  qf  Alabama,  Amil  1899.) 
Attachkbitt— IsauAnci  bt  Clbbe— Luislord^s 
LncN  OH  Cxon. 

1.  Code,  II  2029,  9961,  psovlte  that  any  dril 
sotloD  may  be  commeaoea  by  attacbmant,  and 
aatlioriza  a  clerk  ol  ttie  clrouit  court  to  isaoe 
BQch  attaoliment  for  the  collection  of  "any 
moneyed  demaod, "  the  amount  of  which  can  be 
certainly  ancertained.  Bat  In  actions  to  recover 
**daiaagea  for  a  hreaah  of  a  oontraot,  when  the 
damages  are  not  oerttin  or  liquidated,"  or  when 
**tbe  action  sounds  In  damages  merely, "  only  the 
Jadge  at  obanoeUor  can  Issoe  ttie  attachment- 
Held,  in  an  action  to  reoover  damages  for  the 
removal  of  four  bales  of  cotton  on  which  plain- 
tiff hold  a  laodlord'a  lien  for  rent  and  advances, 
that  the  clerk  had  authority  to  issue  an  attach- 
mept 

2.  Code,  {  80B6,  provides  that  a  landlord  baa 
a  lien  which  Is  paramoant  to  all  other  liens  on 
Ule  orops  grown  on  rented  lands  for  rant  for  the 
current  year  and  for  advances.  Held,  where  W. 
was  a  tenuit  ot  plalntUt,  and  was  Indebted  to 
him  for  reab  and  advances,  and  defendants  knew 
of  snch  tenancy,  that  they  were  charged  with 
constructive  notice  of  such  indebtedness,  and 
W.'s  mortgage  to  defendants  on  such  cotton  for 
additional  advanoes  would  not  give  them  any 
right  as  against  plaintiff. 

8.  The  fact  that  the  cotton  was  delivered  to 
defendants  in  Georgia  oould  avail  tham  nothing. 

Appeal  from  olrcnlt  court.  Chambers 
county ;  Jambs  B.  Dowubli^  Judge. 

Action  on  the  case .  i»y  Lee  L.  Jamee 
agaiost  Atltiiison  A  Turner  to  recover 
damages  for  the  removal  of  four  bales  of 
cotton.  From  a  Judgment  oba  verdict  for 
plaintiff,  defendants  appeal.  Affirmed. 

A  demurrer  was  sustained  to  thedetend- 
ants*  plea  in  abatement.  Tbe  testimony, 
ns  shown  by  tbe  bill  of  exceptions,  was 
that  the  plalntin,  James,  rented  a  farm  to 
one  Frank  Washington  In  the  year  1890. 
On  February  18.  1890,  the  defendants  took 
a  mortgage  on  the  crop  of  said  Wnshlng- 
ton,  and  In  tbe  fall  of  the  year  the  defend- 
ants, who  were  residents  of  West  Point. 
Ga.,  received  from  the  said  Washington 
four  bales  of  cotton  grown  on  the  land, 
and  nppllod  It  to  tbe  payment  nf  said 
Washington's  account,  which  wassecnred 
by  the  mortgage,  as  above  stated.  It 
was  also  shown  that  tbe  defendant  bad 
notice  that  tbe  eald  Waeblngton  was  a 
tenant  of  the  plaintiff,  and  that  tbe  cot- 
ton sold  them  by  Washington  was  raised 
on  the  rented  premises.  Tbe  conrt,  at  the 
request  of  the  plaintiff,  gave  the  general 
nfflrmatlve  charge  tn  his  behalf,  to  which 
the  defendants  dulyexcepted.  Defendants 
also  reserved  an  exception  to  the  court's 
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refasvl  to  give  the  general  afDrmatire 
obarge  In  tbeir  favor. 

Bi.  D.  Deaaoa,  for  appellants.  Wm.  J. 
Saafyrd  and  Wna.  H.  TAoinas,  lor  appellee. 

CoLBUAH,  J.  Thin  Is  an  action  In  case 
to  recover  damages  against  iippellants 
for  buving  purchased  and  romoved  four 
bales  of  cotton  upon  which  the  plaintiff 
held  a  landlord's  lien  for  rent  and  ad- 
vances. The  suit  was  began  by  attach- 
ment, iHBued  by  the  clerk  of  the  circuit 
covrt.  The  defendant  pleaded  in  abate- 
ment that  the  clerk  had  no  authority  to 
Issue  the  attachment.  Under  onr  statute, 
any  civil  action,  whether  arising  ex  con- 
tractu or  In  tort,  under  proper  conditions, 
may  be  cumnienced  by  attachment.  Code, 
§  2929.  A  clerk  of  the  city  or  circuit  court 
is  authorized  to  Issue  the  attachment  "  to 
enforce  the  collection  of  a  aebt,  whether 
due  or  not."  and  for  thA  collection  of  "any 
moneyed  demand  the  amount  of  which 
can  be  certainly  Ascertained.'*  When  the 
action  is  to  recover  "  damageafor  a  breach 
of  contract  when  thedamages  are  not  cer- 
tain or  liquidated,"  or  when  "the  action 
sounds  in  damages  merely,"  only  a  Judge 
of  the  circuit  court,  pnibate  Judge,  or 
chancellor  has  authority  to  Issue  the  at- 
tachment, ('ode,  U  20^.  2981.  The  term 
"  moneyed  demand  *  ordinarily  la  of  com- 
prehensive meaning,  and  may  arise  out 
of  contract  or  breach  of  duty.  Whethw 
Its  collection  be  enforced  by  actions  ex 
contractu  or  ei  delicto  does  not  alter  its 
character  as  a  moneyed  demand  for  which 
an  attachninnt  will  He.  Thestatutellmlts 
the  authority  uf  the  clerk  to  issue  attach- 
ments for  a  moneyed  demand  to  cases  In 
"which  the  amount  can*  be  certainly  asr 
certalned. "  The  term  "  moneyed  demand, " 
as  used  in  section  27S9  of  theCode, — which 
provides  tliat,  "If  suit  be  brougbt  on  any 
moneyed  demand  for  a  less  amount  tliQu 
that  of  which  the  court  bos  Jurisdiction, 
the  suit  moat  be  dismissed,"  etc.— was 
constmed  by  this  court  many  years  a^o 
in  King  V.  Parmer,  84  Ala.  416,  to  apply 
only  to  actions  ex  contractu.  In  con- 
struing that  section,  the  court  stated  the 
context  controlled  the  meaning  of  the 
phrase,  and  In  the  opinion  confined  thedefl- 
oltlon  given  to  the  term  to  the  section 
as  there  "employed."'  In  the  same  case 
Chief  JuPtlee  A.  J.  Walkigr,  urguendo,  bnld 
that  "moneyed  demand,"  as  nsed  In  sec- 
tion 2503,  Code  1852,  wblcb  la  the  same  afl 
section  2929  of  the  present  Code,  included 
trover,  an  action  In  tort.  This  decision 
WHS  reaffirmed  In  Mills  v.  Long,  58  Ala. 
468,  and  as  there  construed  the  act  has 
been  readopted  into  the  present  Code. 
Section  29^4  of  the  Code  provides  that  be- 
fore an  attachment  shall  Issue  tn  enforce 
the  collection  of  a  demand  "for  a  breach 
of  coufract,  when  the  damages  are  not 
certain  or  liquidated,"  or  "  when  the  ac- 
tion sounds  la  damages  merely,"  an  addi- 
tional "affidavit  in  writing  must  be  made 
of  tbp  special  facte  and  circumstances, " 
so  as  to  ena.bl<B  the  officer  "to  determine 
the  amount  for  wlilch  a  levy  roust  be 
•m4de,"etc.  In  such  cases  the  clerk  has 
ho  authority,  to  Issue  an  attachment.  At- 
tacbifient  may  be  issued  In  trover  by  the 
clerk,  the  .rf^very  In  such  cases  being 
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.  clearly  ascertainable  from  the  value  of 
material  things.  So  In  aetiohs  on  the 
case,  If  In  the  particular  action  the  char- 
acter of  the  demand  Is  such  that  the  recov- 
erable damages  are  fixed  by  a  legal  stand- 
ard, auch  as  are  ascertainable  from  tbn 
value  of  material  things,  the  clerk  may 
issue  the  attachment.  This  la  clearly  the 
meaning  uf  the  statute,  for  it  Is  provided 
In  the  third  and  fourth  subdivisions  of 
section  2929  "that,  when  the  damages  are 
not  certain  or  liquidated,"  or  when  the 
"action  sounds  In  damagea  merely,"  the 
clerk  cannot  Issue  the  attachment,  while 
It  is  expressly  provided  that  to  enforce 
legal  moneyed  demands,  in  all  otbercases, 
whether  ex  contractu  or  exdellcto,  be  may 
Issue  the  attachment.  The  Inquiry  arises, 
does  the  lav  fix  a  legal  standard  ff>r  the 
admeasurement  of  damages  "certainly  as- 
certainable," when  the  action  is  in  case  to 
recover  damages  for  the  destruction  of  a 
landlord's  Hen  upon  property  for  rent  and 
advances,  which  In  the  present  case  was 
four  bales  of  cotton?  The  lien  does  not 
confer  on  the  landlord  a  right  of  property 
or  the  right  of  possession,  but  simply  a 
right  to  charge  it  with  the  payment  of 
rent  and  advances.  As  was  said  In  West- 
moreland V.  Foster,  60  Ala.  455,  "It  Is  sim- 
ply a  right  to  have  so  mnch  money  car. 
ried  out  of  the  jiroceeds.  Trespass,  deti- 
nue, or  trover  cannot  be  maintained  on 
such  a  right."  Hussey  v.  Peebles,  5.S  Ala. 
435.  The  payment  of  the  landlord's  debt 
and  Interest  extinguished  both  debt  and 
lien.  The  property  upon  which  the  Hen 
Is  given  Is  a  material  thing,  and  Its  value 
ascertainable  with  legal  certainty.  No 
damage*  are  recoverable  over  and  nbove 
the  value  of  the  property  upon  which'  the 
lieu  existed,  and  this  la  limited  by  the 
amount  of  the  debt  for  which  the  lien  Is 
given.  The  recovery,  though  the  action  Is 
in  case,  It*  the  same  as' where  nsnnmpsit 
Is  brought  for  money  had  and  received, 
agnlnst  one  who  has  converted  the  crop 
into  money  with  knowledge  of  the  Hen. 
Thompson  v.  Merrlman,  15Ala.l6€;  West- 
moreland V.  Foster, supra;  Coffey  v.  Hnnt, 
75  Ala.  240.  We  are  of  opinion  that  the 
court  ruled  properly  In  sastalnlng  the  de- 
murrer to  the  plea  In  abntement. 

The  facts  show  that  defendants  were 
nonresidents,  merchants  doing  bnsiness 
at  West  Pofnt,  6a.,  Just  across  the  state 
line,  and  only  two  or  three  milea  From  the 
land  upon  wblcb  the  cotton  grew.  It  Is 
not  controverted  that  Frank  Washings 
ton,  from  whom  the  cotton  was  pur- 
chased, was  Indebted  to  plaliitin  for  rent 
and  advances  for  the  year  1890.  It  fur- 
ther appeani  that  to  obtain  additional 
advances,  on  the  18tb  of  February,  1890. 
Frank  Washington  'executed  a  mortgage 
tu  defendants  on  his  crop  of  cotton,  to  be 
grown  that  year  on  lands  In  Chambers 
county.  Ala.  .  The  evldeude  sufficiently 
shows  that  the  defendants  knew  when 
they  took  the  mortgage  apd  made  the 
advances  to  Frank  Washington  that  he 
was  a  tenant  of  James,  and  that  the 
crops  mortgaged  were  to  be  grown  on 
landa  rented  from  James.  In  the  fall  of 
the  year  Frank  Washington  carried  four 
bales  of  co.tton,  raised  on  the  rented  laud, 
tu  Weet  Point,  In  Oeoixla.  and  aolfl  tba 
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same  to  defendantB,  tbe  procPotlB  to  be 
applied  to  tbe  paymont,  and  wblcU  were 
so  applied,  of  tbe  mortgaee  debt.  It  ap- 
pears that  tbe  cotton  was  carried  off  aud 
sold  without  tbe  knowledge  or  conHent  of 
tbe  landlord.  Defendants  admit  that 
tbey  knew  that  Frank  Washington  was  a 
tenant  of  James,  bat  deny  that  they  had 
any  notice  or  knowledsre  of  the  fact  that 
Frank  Washington  bad  obtained  ad- 
vances from  or  was  indebted  to  bis  land- 
lord for  advances.  They  claim  to  be  In- 
nocent pnrcbasen)  of  tbe  cotton  after  It 
was  removed  Into  tbe  state  of  Georgia, 
for  a  Taloable  conslderatloDi  aod  wltb- 
ont  notice  of  the  landlord's  Hen  tor  ad- 
vances. 

A  Bbort  and  simple  denial  of  notice  of 

glatutlff's  Hen  for  rent  and  advances  may 
e  a  mere  conclusion,  and,  when  tbu 
proven  and  admitted  facts  oxclnde  tbe 
conclusion,  tbe  denial  amonnts  tu  noth- 
lOK  as  evidence.  The  only  real  question 
presented  by  tbe  record  Is  whether  a  per- 
son who*  when  he  porchases  a  crop  from 
one  known  to  be  a  tenant,  and  knows 
that  the  crop  was  grown  on  rented  land. 
Is  charged  with  constructive  notice  that 
tbe  tenant  owes  bis  landlord  for  rent  or 
advances  or  both,  which  Is  secored  by  tbe 
statatory  lien,  it  In  fact  such  au  Indebted- 
ness exist.  The  statute  of  this  state,  as 
now  framed,  declares  and  defines  the  land- 
lord's Hen  for  rent  and  advances,  and,  as 
interpreted  by  tbe  decision  of  this  conrt, 
clearly  establishes  that  a  purchaser  of  a 
crop  grown  on  rented  land  under  sncb 
circumstances  would  be  chargeable,  at 
least,  with  constructive  notice.  It  Is  true 
that  Bume  ot  the  decisions  r^rred  to 
were  made  with  rderence  to  the  lien  for 
rent  only,  and  before  the  statute  bad 
created  the  Hens,  as  now  framed,  for  ad- 
Tun'^es.  The  statute  now  declares,  (Code, 
S  S056:)  "A  landlord  has  alien  which  is 
paramount  to,  and  has  preference  over, 
all  other  Hens  on  the  crop  grown  on 
rented  lands  for  rent  tor  tbe  current  year, 
-  and  for  advances  made  in  money,  or  other 
thing  ot  valne,  •  *  »  for  tbe  suste- 
nance or  well-being  ot  tbe  tenant  or  his 
family,"  etc.  Whatever  rigbt  a  landlord 
may  assert  agalnnt  one  who  deprives  Iilm 
of  bis  lien  for  rent  may  be  asserted  and 
enforced  against  one  who  In  the  same 
manner  Interferes  with  his  Hen  for  ad- 
vances. The  common-law  methods  ot  dis- 
tress for  rent  have  been  abolished  In  this 
state  by  statnte,  and  tbe  landlord  may 
enforce  bis  lien  upon  tbe  property  when- 
ever found,  although  removed  off  tbe 
premises,  except  as  against  Innocent  pur- 
chasers. These  conclusions  are  supported 
by  tbe  following  anthoritles  and  others 
therein  dted:  Manassea  t.  Dent,  8  South. 
Bep.  108,  88  Ala.  566:  Lomax  v.  Le  Grand, 
60  Ala.  687;  Wilkinson  v.  Retler,  69  Ala. 
441,  442;  Hussey  v.  Peebles,  5S  Ala.  4S6; 
Boggs  V.  Price,  64  Ala.  519;  Ex  parte 
Barnes,  84  AIa.640,  4  South.  Bep. 769.  The 
fact  that  the  cotton  was  delivered  to 
defeudantB  In  Georgia  can  avail  them 
nothing.  Having  knowledge  that  the 
cotton  was  grown  on  rented  land,  they 
are  charged,  with  knowledge, — constract- 
iTe  notice  ot  plaintiff's  Hen  for  rent  and 
advances  at  the  time  of  thdr  parchase 


from  his  tenant.  The  price  was  credited 
upon  a  mortgage  purporting  to  have 
been  made  In  Alabama.  It  was  record- 
ed in  Alabama,  and  the  cotton  was  de- 
livered and  received  according  to  tbe  pro- 
visions of  the  mortgage  contract.  It 
would  be  a  strange  principle  of  law 
which  would  hold  these  defendants  liable 
It  the  cotton  bad  been  purchased  by  them 
In  Alabama,  and  removed  by  them  Into 
Georgia,  and  yet  exempt  them  from  liabil- 
ity by  Tlrtue  of  an  arrangement  made 
with  the  tenant  by  which  the  tenant  de- 
livered the  cotton  across  the  border  of  the 
state.  We  are  not  called  npon  to  adjn 
dlcate  what  the  rights  of  tbe  parties 
would  be  It  tbe  present  suit  had  been  In- 
stituted In  tbe  state  of  Georgia.  Plain- 
tiff's rights  are  secured  to  him  by  a  stat- 
ute of  Alabama.  The  property  attached 
lies  In  Alabama,  and  the  court  bad  Juris- 
diction both  ot  the  person  and  property 
of  the  defendants.  In  anch  casea  tbe 
rights  and  remedy  are  amply  furnished  by 
tbe  law  and  courts  of  this  state. 
Affirmed. 


  (M  Ala.  ST) 

Wadsworth  t.  Goree. 
{SvDjpreiM  Cmsrt  of  Alabama.  April  is,  189S.) 
AprKu<— Tins  aw  TAxnro— IvjUKonoii^-Tnu  to 

LmD— BqUITT  JUKISDICTIOIT. 

1.  Cnder  Code,  »  mi,  8613,  S619,  declsrlncr 
that  an  appeal  may  be  taken  from  an  order  over- 
raling  a  demurrer  to  a  bill  at  any  time  within 
80  days,  and  tbat  if  not  taken  error  may  be  as- 
signed on  such  raliufc  on  «o  appeal  within  a  year 
from  tbe  rendition  of  the  final  decree,  a  party 
who  does  not  appeal  within  the  W  days,  but 
who  does  appeal  within  tbe  year  after  tbe  floal 
decree,  is  entitled  to  asslsn  error  not  only  on 
snofa  decreet  Imt  oa  tbe  order  ovetmllng  the  de- 
tnnrm. 

9.  A  bill  wblob  allMes  that  complainaDt, 
the  owner  of  a  sawmill,  bad  acqnired  the  le«al 
title  to  land  which  was  heavily  timbered,  and  in 
the  vicinity  of  the  said  mill,  for  tbe  pnrpose  of 
obtaining  logs  for  his  mill ;  that  he  had  IwoaBbt 
ejeotment  against  defendant,  wbo  was  caning 
and  removing  the  timber,  bat  tbat,  owing  to  the 
crowded  state  of  the  dcoket,  the  case  would  not 
be  tried  until  the  next  term,  and  tbat  by  tbat 
time,  if  the  defendant  was  not  restrained,  all  tha 
Umber  suitable  for  sawmill  purposes  would  be 
takeOt^oakes  a  case  for  an  injunotion,  siaoe, 
although  complainant  might  recover  lb  an  action 
at  law  for  cutting  aud  removing  tbe  timber,  he 
coald  not  recover  for  tbe  loss  to  him  of  the  use 
of  the  mill,  or  for  the  loss  of  the  profit  to  be  de- 
rived from  converting  tbe  timber  into  lumber, 

8.  Where  an  action  at  law  to  recover  laocl  1» 
brought  by  a  person  claiming  tbe  leml  tiue 
against  another  also  claiming  the  legal  title,  and 
before  the  case  comes  to  trial  a  suit  in  equity  la 
Instituted  to  restrain  waste,  the  title  can  be 
tried  only  In  the  action  at  law. 

Appeal  from  chancery  court,  Elmore 
couuty ;  S.  K.  McSpadukn,  Chancellor. 

BiU  by  James  L.  Goree  against  W.  W. 
Wadsworth  to  enjoin  tbe  defendant  from 
cutting  timber  on  lands  alleged  to  be  the 
property  ot  tbo  complainant.  From  a 
decree  granting  the  reil^  asked,  defendant 
appeals.   Be  versed. 

WnttB  Jk  Son^  for  appellant.  Tompkion 
&  Ttoy  and  W,  K  QotJdia,  for  appellee. 

Stone,  C.  J.  In  Wadsworth'a  answer 
Is  embodied  a  demurrer  to  tbe  bin  for 
want  of  equity.  Tbat  demurrer  was  set 
don'n  lor  hearing,  and  a  decretal  order 
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wae  rendered  September  11, 18H9,  oTerrnl- 
Idk  tbe  demurrer,  end  declarlag  the  bill 
contained  equity.  No  appeal  was  taken 
from  that  Interlocutory  order.  On  Sep- 
tember 10, 1890,  tbe  chancellor  rendered  a 
final  decree,  granting  relief  to  complain- 
ant, Goree,  and  pprpetnatlog  tbe  Injunc- 
tion aKnlnat  Wadawortb.  Wadaworth 
took  the  present  appeal  to  this  court  De- 
cember 8, 1890,  more  than  12  months  after 
tbe  decretal  order  was  rendered  overrul- 
ing tbe  demurrer  to  the  bill.  Appellant 
assigns  as  error,  not  only  the  decree 
granting  relief  to  Goree,  but  the  Inter- 
locntory  decree  overrnling  the  demurrer 
to  the  bill.  Tbe  appellee  submits  a  mo- 
tion to  strike  oat  tbe  aaaigumeuts  which 
qaaatlou  tbe  mllng  on  demurrer,  "becaase 
it  appears  from  the  record  that  said  de- 
cree upon  which  the  same  are  based  was 
rendered  more  than  twelve  months  before 
tbe  appeal  was  taken."  It  Is  rery  true 
that  from  the  decretal  order  overruling 
defendant's  demurrer  to  complainant's  bill 
an  appeal  might  have  been  proaecnted  to 
this  court  at  any  time  within  30  days 
alter  It  was  rendered.  It  Is  equally  true 
that,  If  such  appeal  is  not  taken,  then 
errors  may  be  assigned  on  such  ruling,  it 
appeal  be  taken  to  this  court  at  any  time 
within  one  year  from  tbe  rendition  of  the 
final  decree.  Code  1886,  S3  Sttll,  3612,  3619. 
There  was  nu  appeal  taken  from  the 
decretal  order  overruling  the  demurrer  to 
tbe  bill,  and  it  follows  that  movant  can 
take  nothing  by  his  motion. 

The  bill  charges  that  Goree  Is  the  owner, 
by  legal  title,  ol  a  tract  of  land,  which  it 
deHcribed;  that  tbe  land  is  bnavlly  tim- 
bered, tbe  timbers  belnjc  suitable  for  saw- 
ing into  lumber,  and  that,  with  tbe  ez- 
ceptiuD  of  the  timber,  the  land  is  of  but 
little  value;  that  he  (complainant)  Is  the 
owner  of  a  sawmill  In  the  vicinity  of  the 
land,  and  that  he  purchased  tbe  land  tor 
the  purpose  of  obtaining  eurb  timber,  to 
be  used  by  him  in  tbe  operation  of  said 
sawmill,  tbe  timber  being  necessary  to 
comulainaDt  in  tbe  operation  of  his  mill; 
and  that.  If  be  Is  deprived  of  the  same,  be 
will  suffer  great  loss  and  damage,  not 
only  in  the  value  of  said  timber,  but  In 
the  great  expense  and  trouble  to  which  he 
will  be  pat  In  order  to  obtalD  the  neces- 
sary timber  to  operate  his  said  sawmill. 
Tbe  bill  farther  cbar^cm  that  Wadaworth, 
though  notified  of  complainant's  claim 
and  right,  and  warned  not  to  cut  or  re- 
move  the  timber,  is  In  possession  of  the 
land,  persifits  In  cutting  and  removing 
large  quantities  of  timber  therefrom,  and, 
unless  restrained,  will  soon  cut  and  re- 
move therefrom  all  timber  suitable  for 
aawmill  purposes,  to  the  Irreparable  In- 
Jnry  of  complainant.  Tbe  bill  then 
charges  that  complainant,  Ooree,  has 
brought  an  action  of  ejectment  against 
Wadsworth  for  the  recovery  of  the  land, 
but,  owing  to  tbe  crowded  state  of  the 
docket,  the  case  cannot  be  tried  before 
the  next  term  of  tbe  court;  "and.  If  the 
said  Wadsworth  perdsts  In  cuttlnis  aald 
timber,  and  removing  the  same  from  said 
lands,  all  that  is  suitable  for  sawmill  par- 
poses  will  be  taken  therefrom,  before  ora- 
tor will  be  able  to  obtain  a  trial  of  said 
ejectment  cause. "  We  taave  now  tftated 
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briefly  the  substance  of  the  averments  on 
which  tbe  prayer  for  Injunction  was 
rested.  It  Is  not  charged  that  Wads- 
worth was  Insolvent,  or  unable  to  re- 
spond in  damages  for  any  Injury  he  might 
Inflict.  An  injunction  wasgranted.and  one 
object  of  thedemurrer,  we  presnme,  was  to 
get  rid  of  the  injunction.  It  will  be  noted 
tiiat  this  case  is  not  rested  on  the  right  of 
a  reversioner  or  remainderman  to  have 
the  freehold  preserved  against  waste  or 
spoUatlou  for  bis  ultimate  enjoyment. 
The  complainant  avers  that  the  legal 
title  is  Id  him,  and  states  a  case  wtalcb,  II 
true,  shows  a  present  right  In  him  to 
maintain  ejectment  or  trespasB  for  tbe 
redreaa  of  tbe  wrung  it  Is  alleged  be  was 
being  made  to  suffer.  Tbe  ground  of  de* 
raurrer  was  and  is  that,  complainant's 
alleged  title  being  purely  legal,  and  the 
wrong  charged  In  the  bill  against  defend- 
ant being  a  naked  trespass,  remediable  by 
action  at  law,  no  reason  is  shown  why 
the  extraordinary  process  of  Injonutlon 
ahoold  be  invoked  and  granted  In  thla 
case.  If  the  wrong  charged  be  only  a 
naked  treapaee,  containing  no  elements  of 
damage  wblch  cannot  be  redressed  in  an 
action  at  law,  then  tbls  bill  is  without 
equity,  and  tbe  demurrer  should  bave 
been  sastalned.  High.  Inj.  SS  906,  713, 
728;  Thomas  v.  James,  82  Ala.  728; 
brooks  V.  Dial,  85  Ala.  699:  Burnett  r. 
Craig,  80  Ala.  185;  Attnquin  v.  Fish.  6 
Mete.  (Mass.)  140.  To  Justify  injunction 
In  such  case,  there  must  be  something  spe- 
cial In  the  case  made,  which  a  court  of 
law  cauuot  adequately  redress.  8  Pom. 
£q.  Jar.  S  1347;  High.  InJ.  §{  678.  699,  718; 
Lyon  T.  Hnnt,  11  Ala.  296,  806.  The  ease 
made  by  the  bill,  as  we  have  seen.  Is  that 
complainant  Is  a  mill  owner;  that  the 
lands  are  in  tbe  vicinity  u(  hts  mill;  that 
there  is  an  abundance  of  timber  on  the 
lands,  suitable  for  saw  logs;  and  that 
the  chief  value  of  the  land  consists  In  Its 
abundance  of  timber  that  maybesawn 
into  lumber.  Tbe  latvrence  from  tbe  aver- 
ments of  the  btU  Is  irresistible  that.  In 
acquiring  aald  timber  land,  complainant's 
controlling  motive  and  purpose  were  to 
obtain  the  timber,  that  he  might  convert 
it  Into  lumber.  This  charge  necessarily 
implies  the  loss  to  him  of  the  use  and  en- 
joyment ol  hie  mill  and  its  machinery,  and 
all  tbe  profit  to  be  derived  from  convert- 
ing the  timbfv  into  lumber.  Can  he  ob- 
tain compensation  tor  thla  loss  In  an  ac- 
tion at  la w  ?  In  an  action  at  law  for  cut- 
ting and  removing  the  timber,  complain- 
ant, if  he  have  the  legal  title  to  the  land, 
can  sue  and  recover.  What  would  be  tbe 
measure  of  his  recovery  ?  True,  In  enac- 
tion of  trespass,  he  might.  In  the  discre- 
tion of  the  jury,  recover  smart  money,  bot 
the  only  actual  damage  be  could  claim 
wonld  be  the  actual  value  of  the  timber 
as  timber.  We  speak  notof  the  statutory 
action  provided  for  by  sections  8296,  32W7, 
of  tbe  Code.  Tbe  Injury  sottered  In  being 
deprived  of  the  profit  to  be  derived  from 
the  conversion  of  the  timber  into  lumber, 
or  any  other  prospective  enhancement  of 
its  value,  would  be  classed  as  specula- 
tive, and  not  recoverable  in  an  action  at 
law.  Pollock  V.  Oantt,  69  Ala.  S78;  Bank 
T.  JeHrlea,  7S  Ala.  183;  8  Brick.  Dig.  p.  298, 
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S  S.  "We  think  the  bill  makM  a  case  for  an 
Injunction  aealnst  cuttlDK  and  removing 
the  timber,  pendioK  the  autt  for  the  re- 
covery of  the  land.  Kanev.  TaDdenburgh. 
1  Johoa.  Cb.  11,  and  note  1  N.  Y.  Ob.  B. 
10;  Jerome  v.  Bohb,  7  Johns.  Cb.  816;  10 
Amer.  &  ISng.  Enc.  Lavr,  884,  and  note; 
Sbrere  v.  Black,  4  N.J.  Eq.  177:  Chambera 
T.  Iron  Co..  67  Ala.  855;  Erhardt  v. 
BOflro,  lis  n.  S.  537,  6  Sup.  Ct.  Bep.  665. 
and  other  aathorltlea  on  brief  of  appellee. 
The  cbancellor  did  not  err  in  oTerrallng 
tbe  demurrer  to  complalnant'a  bill. 

In  the  cBsewehavefn  hand  the  blU  avera 
that  Qoree,  tbe  complainant,  bad  Inntl- 
tuted  an  action  of  ejectment  agalDHtWada- 
worth  Tor  the  recovery  of  the  lands,  which 
was  atni  pending  and  undetermined.  The 
record  nowhere  informa  n«  that  any  trial 
baa  been  bad  of  that  suit  at  law,  and  we 
mmt  Infer  from  Ita  silence  that  when  tbe 
final  decree  was  rendered  Id  this  case  that 
action  of  ejectment  had  not  been  tried. 
It  is  shown  In  the  record  before  ua  that 
each  of  tbe  parties,  Goree  and  Wads- 
worth,  claims  title  to  the  land,  and  that 
whatever  title  either  of  them  asserts  Is,  In 
form,  a  legal  title.  Tbe  bill  doen  not  seek 
to  have  tbe  qaeatlon  of  title  determined  In 
the  chancery  court,  and,  ft  it  did.  It  would 
probably,  to  that  extent*  be  without  eq- 
Qlty.  When  opposing  disputants  eacb 
claims  title  which  Is  legal  In  form,  the  gen- 
eral rule  Is  that  such  issue  can  only  be 
tried  )o  a  court  of  law ;  and  to  Jnstiry  Its 
trial  and  decision  in  a  chancery  court  spe- 
cial circumstances  mast  be  eho#n,  or  the 
ques Hon  of  title  must  arise  as  an  iDcidoit 
to  some  other  controversy  of  equitable 
cognizance.  No  such  case  Is  shown  in 
the  present  record.  In  fact  the  bill  con- 
tains neither  averments  nor  prayer  to 
have  tbe  title  passed  on  In  tbe  chancery 
Ronrt.  Its  whole  scope  and  aim  are  to 
have  Wadswortfa  restrained  from  wasting 
and  destroying  tbe  timber,  nntll  the  ques- 
tion of  title  Is  determined  In  the  ejectment 
salt.  A  bill  flied  for  such  purpose  Is  ancil- 
lary to  tbecommon-law  action,  and  accom- 
plishes the  whole  of  its  legitimate  object 
when  It  prevents  waste  or  spoliation 
pending  the  action  At  law.  The  chancel- 
lor erred  in  making  tbe  Injanct'on  perpet- 
ual; at  least  at  that  stage  of  the  case. 
Jerome  v.  Boss,  7  Johns.  Cb.  316,  2  N.  Y. 
Oh.  B.  S13;  10  Amer.  &  Eng.  EnC.  Law, 
Erhardt  v.  Boaro.  118  U.S.  587, 
5  Sup.  Ct.  Bep.  865;  Comelios  v.  Post,  0  N. 
J.  Eq.  196;  Tainter  v.  Mayor,  10  N.  J.  Eq. 
46;  Asburst  t.  McKenzle,  92  Ala.  484.  9 
8outh.  Bep.  262.  The  decrf>e  uf  tbe  chan- 
cellor, making  tbe  injunction  perpetual,  Is 
reversed.  Ijet  the  Injunction  as  first 
granted  stand  until  the  final  disposition 
of  tbe  ejectment  suit,  and  let  tbe  appellee 
pay  the  costs  uf  the  appeal. 

Beversed  and  rendered. 


(44  Ls.  Ami.  4I7>  ^— • 

Succession  of  Coustook.  (No.  11,005.) 

(Supreme  Court  of  LouMana.  March  7. 1892. 
«  La.  Ann.) 

bxecdtiok  aoamst  soocbssion'  rspbu^ittativb 
— Prbscmptiohs. 
'  1.  AxecatloD  can  issue  against  a  snobessioa 
reprMentatWe,  who  falls  to  pay  a  Jadgmentored- 
Itor,  only  wbeo  lie  has  fuada  In-  hand  whenwlth 


to  discharge  Oie  debt  and  does  not  do  so,  after 
dae  demtmd,  and  when  prooeedlngs  have  been 
previously  lostltatad  agMifSt  him,  culminating 
into  a  personal  Judgment  against  him,  on  whlc^ 
the  writ  can  iasue. 

3.  Courts  of  Justice  wlU  not  supply  wanting 
^noeedlngs,  and  aisame  the  ezlitaiioe  of  taoia 
wblob  have  no  being. 

ON  BBHBARnre. 

1.  A  Jaclgment  sustaining  an  opposition  to  an 
administrator's  aocount,  by  which  the  opponent 
is  decreed  entitled  to  recover  a  snm  of  money 
due  by  the  deceased,  does  not  affect  tbe  personal 
liability  of  tbe  administrator,  who  was  In  no  way 
responsible  for  the  debt;  who  was  not  asked  to 
be,  and  was  not  condemned  to  pay  tbe  amount. 

3.  The  registry  of  sach  Judgment  in  the 
mortgage  records  does  not  create  a  judicial  mort- 
gage against  tbe  administrator,  whom  it  did  not 
afleot  indlTldually;  and  the  jadgment  creditor  is 
not  entitied  to  any  preference,  by  virtue  of  sucb 
IHwtended  mMtgaga,  oat  of  the  ^rooeada  of  the 
real  estate  of  aoch  admlniatrator. 
(Sytlobue  by  ttie  Court.) 

Appeal  from  district  court,  pariah  of 
East  Feliciana;  F.  D.  Braub.  Judge. 

A.  E.  Comstock,  as  executrix  of  ber  bus- 
band,  filed  an  account,  which  wasopponed 
by  H.  B.  Vaughn,  who  asked  to  be  placed 
thereon  for  f4,097.  His  opposition  was 
sustained.  The  executrix  died,  and  ber 
auccesslon  was  opened  by  Vaughn,  wbo 
was  appointed  to  administer  tt.  He  ren- 
dered au  account  showing  a  balance  ^ 
92,199,  which  he  proposed  to  apply  to 
the  payment  of  bis  Judgment.  U'Ar- 
mond  opposed.  From  a  Judgment  sus- 
taining this  opposition,  nnd  rejecting 
Vaughn's  claim,  he  appeals.  Affirmed. 

D.  J.  Wedge  and  Merrick  A  Merrick,  for 
appellant.    W.  F.  Keroaa,  for  appellee. 

Bebuddri,  C.  J.  The  question  pre- 
sented in  this  controrersy  Involves  tbe 
right  claimed  by  the  administrator  of  this 
auccesslon  to  a  Judicial  mortgage  In  his 
favor,  In  bis  Individual  name,  on  tbe  real 
estate  left  by  tbn  deceased,  and  Its  pro- 
ceeds. It  appears  that  Mrs.  Comstock, 
wblte  acting  as  executrix  of  her  husband, 
Oeorge  C.  Comstock,  filed  an  account, 
which  waa  opposed  by  H.  B.  Vaughn, 
who  asked  to  be  placed  thereon  tor  $4,097. 
His  opposition  was  sustained  for  that 
sum,  with  Interest  on  fractions  of  the 
same,  from  different  dates,  on  June  80, 
1886.  This  Judgment  waa  recorded  In  the 
mortgage  records  on  tbe  8d  of  July  fol- 
lowing. Mrs.  Comstock  having  died,  her 
succession  was  opened  hy  Vaugbu.  who 
was  appointed  to  administer  it.  He  sub- 
sequently rendered  an  account  showing  a 
a  balance  of  92,199,  which  be  proposed  to 
apply  to  tbe  payment  of  his  Jnngment; 
claiming  that  its  registry  gave  him  a  ju- 
dlclul  mortgage  on  ber  property  and  Its 
proceeds.  This  pretension  was  opposed 
by  one  D'Arraond,  who  claimed  for  bim* 
self  a  Judicial  mortgage,  and  denied  any  In 
favor  ol  Vanghn.  After  hearing,  the 
court  sustained  tbe  opposition,  and  re- 
jected Yangbn'B  pretension.  Hence  thto 
appeal. 

'  An  Inspection  of  the  Judgment  In  favor 
of  Vnughn.  from  the  registry  of  wbleb  be 
contends  that  a  Judicial  mortage  was 
created  In  hla  favor  against  Mrs.  C-om- 
stoek  and  her  rpal  estate,  sbowa  that  It  Is 
nnelj  one  In  ffrvor  of  Tanghn  agAlmt 
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the  sncceesloD  of  Mrs.  ConiHtork,  and  In 
no  way  one  against  Mra.  Comstock  Indi- 
vidually, The  opposition  does  not  charfje 
her  with  any  persona)  liability  for  the 
amoant  claimed.  There  was  do  conten- 
tion un  the  snhject,  And  therefore  no  Judg- 
ment against  her.  There  Is  bo  donht  that 
Rdmlnlstratora  may  be  held  personally 
for  omissions  or  commissions.  In  certain 
canes,  but  there  mnst  be  charges  In  such 
instances;  Issues  mast  bb  formed,  and  a 
personnl  raiponRlblllty  fixed ;  none  of 
wbleb  ezlstfl  In  the  present  litigation. 
Judgment  affirmed. 

ON  BBBBABINO. 

Notwithstanding  the  protestations  and 
assnrances  or  the  counsel  for  Vaughn, 
the  court  persists  lu  affirming  that  the 
jadgment,  from  the  recording  of  which 
a  Judicial  mortgage  is  claimed  to  have 
Bprong,  Is  not  a  peraonal  Jodgnent 
against  Mrs.  Comstock,  but  Is  a  Judg- 
ment on  his  opposition  to  an  account  In 
the  saecesslon  of  Mr.  Comstock  against 
bis  estate,  ordering  the  opponent  to  be 
placed  upon  tt  and  paid  accordingly.  It 
will  not  do  to  argue  that  execution  could 
have  Issued  against  Mrs.  Comstock  on 
that  Judgment,  and  that  no  execotlon 
could  thus  bBTfl  Issued,  unless  thn  Judg- 
ment wa»  a  personal  Judgment.  This  Is 
an  asHomptlon  altogether  unauthorized; 
a  petltio  ptlnclpil  aud  a  fallacy  which 
create  a  confufllon  of  Ideas  on  the  subject. 
Under  the  articles  of  the  Code  ot  Practice 
treating  of  this  matter,  and  the  several 
authoritlefl  cited  In  the  opinion,  the  cred- 
itor might  bare  taken  that  Judgment  as 
a  basis  tor  a  personal  Judgment  against 
Mrs.  Comstock  if,  having  funds  to  pay, 
tthe  had  refused  or  failed  to  do  bo,  the 
same  to  he  obtained  on  snbsequent  con- 
tradictory proceedings,  culminating  Into 
such  personal  Judgments;  but  It  Isnot  un- 
til then  that  execution  cuuld  Issue.  Code 
Prac.  arts.  998,  1057,  et  seq. ;  Carrlere 
v.  Meyer,  16  126;  Wdls  v.  Roach,  10 
La.  Ann.  546;  Stevens  v.  SteveoS,  13  La. 
Ann.  416;  Succession  of  Phllbrlck.  18  La. 
Ann.  230.  No  such  proceed Idks  were 
taken,  and  no  personal  Judgment,  there- 
fore, was  subsequently  rendered  against 
Mra.  Comstock,  on  which  execution  could 
have  Issaed. 

Vaughn  complains  that  D'Armond, 
whose  claim  was  recognized  with  a  Judi- 
cial mortgage.  Is  not  entitled  to  that  se- 
curity, because,  Mrs.  Comstock  having 
died  In  October,  1889;  aud  D'Armond's 
Judgment  having  been  recorded  In  Decem- 
b#  following,  the  registry  did  not  create 
a  Judicial  mortgage  in  his  favor,  because 
It  was  made  alter  her  death.  Succession 
of  Gayle,  '/T  La.  Ann.  552;  Succession  of 
Myrlck,  4S  La.  Ann.  885,  9  South.  Rep.  498; 
Succession  ol  Gagneuz,  40  La.  Ann.  70S,  4 
Sooth.  Rep.  869.  We  did  not  consider  this 
objection  In  the  opinion,  for  the  reason 
that  we  thought  that,  as  Vaughn  was 
no  creditor  at  all  ot  Mrs.  Comstock,  be 
had  no  Interest  to  attack  D'Armond,  and 
that  the  district  judge  had  nevertheless 
recognised  the  claim  and  The  mortgage. 
The  record  shows  that  D'Armond  la  a 
creditor,  aa  the  transferee  of  a  Judgment 
against  Mm.  Comstock  for  f  716,  but  does 
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not  estnblleh  the  date  of  the  death  of  Mrs. 
Comstock.  D'Armond  surely  had  the 
right,  as  a  judgment  creditor,  to  oppose 
the  absorption  by  Vaughn  ot  the  residue 
of  92,189  In  favor  of  his  Judgmest  against 
the  BaccessloD  of  Mra.  Comstock;  and  the 
district  court  was  right  In  so  holding.  If 
It  be  true  that,  at  the  time  he  was  recog- 
nized as  ench  creditor,  Mrs.  Comstock  bad 
ample  funds  In  hand  to  discharge  his  claim, 
and  that,  on  due  demand,  she  failed  to  do 
BO,  Vaughn  could  have  taken  the  steps 
pointed  out  by  law  to  hold  her  personally 
responsible ;  and,  after  obtaining  a  Judg- 
ment against  iier  Individually,  be  could 
have  issued  execution  against  ber,  and, 
having  recorded  the  Judgment  before  ber 
death,  could  bare  claimed  a  Judicial 
mortgRge  on  her  real  estate,  and  enforced 
It  after  her  death  against  her  succession 
and  belra.  It  may  be  that  he  suffers,  but 
bis  lot  fa  of  bis  own  making,  and  he  can- 
not complain  now  that  his  derelictions 
have  defeated  his  claim,  which  otherwise, 
perhaps,  might  have  been  satisfied. 
Courts  of  Justice  cannot  supply  wanting 
proceedings,  and  assume  the  existence 
of  JadgmentB  which  never  existed. 

  (M  lA.  Ann.  60) 

Succession  of  Gibarubt.  (No.  10,836.) 

Appeal  ot  Cttt  of  Nrw  Oblkanb.  (No. 
10,886.) 

(Supreme  Court  tff  LouiHana.  April  18, 1892. 
44  La.  Ann.) 

pBACnCB  — FaOBi.TB  CODKTS  — PBB8BSVATI0K  Of 

Evidence— HoHOLOQATiOH  of  Accounts. 

1.  The  provlaionfl  ot  Code  Fr.  art  1043,  vrhlch 
require  that  "the  testimony  otwitnesses  in  caaes 
before  the  court  of  probate  aball  be  taken  Ir 
writing,  and  annexea  to  the  record,"  has  foi- 
tbelr  o^ect  to  preserve  the  evldenoe  of  claims 
whloh  are  placed  upon  a  socoesBlon  aocouob  for 
the  benefit  of  minora  and  absentees,  so  that  their 
right  of  appeal  shall  not  be  abridged. 

2.  In  case  an  aocount  be  homologated  wiUi- 
ont  due  proof  redaoed  to  writing  or  otberwise, 
except  aa  to  a  single  creditor  who  baa  opposed, 
the  judgment  cannot  be  maintained,  exc^  aa  to 
the  claim  of  that  opponent 

{SyllabUB  by  the  Court.) 

Appeal  from  civil  district  court,  parlsb 
ot  Orleans;  Fbbdeiiice  D.  Kino.  Judge. 

Succession  of  C.  £.  Ulrardey.  The  city 
ot  New  Orleans  filed  an  opposition  to  the 
provisional  ucconnt.  From  the  Judgment 
opponent  appeals.  AfDrmed. 

W.  B.  Homwerville,  Asst.  City  Atty., 
and  Carletoa  Hoot,  City  Atty.,  tor  appel- 
lant.   B.  R.  Formao,  for  appellee. 

Watkinb,  J.  Originally  there  were  sev- 
eral different  oppositions  to  the  account, 
all  of  which  are  dealt  with  and  determined, 
respectively,  lu  the  Judgment  homologat- 
ing same,  on  the  12tb  ot  March,  1891 ;  that 
of  the  city  ot  New  Orleans  having  been 
dismissed  on  an  exception  and  plea  of  pre- 
scription. On  the  16th  ot  Dpcember,  1890, 
them  was  a  judgment  homologating  the 
account,  "so  far  aa  not  opposed."  The 
city  appears  as  Intervener  qaoad  the  last- 
mentioned  decree,  and  aa  such  she  appeals; 
and  from  the  first-mentioned  Jndgmentshe 
has  appealed,  In  her  capacity  of  opponent 
and  defendant,  other  opponents  not  mak- 
ing any  further  contest.  Beuce  the  ques- 
tion for  decision  Is  the  distribution  of  the 
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lands  of  tbe  saeceBslon,  and  the  rigbt  of 
the  city  to  participate  therein.  Tn  this 
couii:  counael  for  tbe  city  has  tiled  an  as- 
sign ment  of  errora,  in  aid  of  her  appeals. 
Id  which  are  formulated  and  circtimstan- 
tially  stated  the  grounds  of  her  appeals, 
and  which  are  Hubatantlally  that  (1)  tbe 
said  JudffDienta  of  horaolof^ration  were  ren- 
dered without  any  proof  bavins  been  In- 
troduced aa  to  the  con'ectnesa  of  the 
Items  of  tbe  account  opposed;  (2)  that 
the  record  contains  no  note  In  writing 
of  any  such  evidence  having  been  Intro- 
duced to  serve  as  a  proper  foundatlun  of 
aald  Jadsments;  (8)  that  tbe  record  con- 
tains no  evidence  of  the  correctness  of  the 
Items  of  aald  acconnc,  and  theJudjEraeuts 
hoDiolo^atlnK  sucli  accounts  were  ren- 
dered without  any  sufficient  evidence. 
The  record  shows  that  the  city's  petition 
of  oppoRltlon  simply  allcf^ea  that  she  Is  a 
creditor  of  the  succession  for  a  large 
amount  of  taxes,  due  for  tbe  years  1877  to 
Inclnaive.  the  whole  aggregating,  in 
capital  alone,  $3,177.64;  and  her  prayer  Is 
"that  the  account  herein  Bled  be  amended 
by  plnciug  [ber]  thereon  as  a  firnt  privi- 
lege creditor"  for  the  amounts  due  tor  the 
various  years  enumerated,  with  Interest, 
and  that  sameenjny  preferenceln  payment 
from  tbe  proceeds  of  tbe  sale  in  the  hands 
of  the  administratrix.  Daring  the  prog- 
ress of  the  proceedinga  conDsel  for  tbe 
administratrix  tendered,  as  an  estoppel 
against  the  right  of  the  city  to  participate 
In  the  diatrlbntlon,  her  resistance  to  a  rule 
the  administratrix  had  theretofore  taken 
to  compel  Che  caucellatlon  of  certain  tax 
InscrEptlons  against  the  property,  sabae- 
quent  tu  Its  sale;  and  she  also  urged  tbe 
prescription  of  two.  three,  five,  and  ten 
years  as  a  bar  to  tbenlty's  claim fortaxes, 
as  well  as  against  the  privilege  claimed 
as  secnrlng  their  payment.  On  this  state- 
ment of  the  Issues  raised,  in  respect  to  the 
opposition  of  the  city,  there  seems  to  be 
no  question  for  determination,  other  than 
that  of  privilege  re/  Don,  and  that  rests 
alone  apon  tbe  plea  of  prescription  urged 
by  the  administratrix. 

It  is  tme  that  coanse)  objected  to  tbe  city 
tax  bills  being  Introduced  In  eTidetice.on  (he 
ground  that  the  comptroller's  certificate, 
or  certlfled  copies  of  the  tax  rolls,  consti- 
tute the  best  evidence.  We  are  of  opinion 
that  the  Judge  of  tbe  lower  court  correctly 
overruled  the  objection,  because  tbe  tax 
bills  appear  to  be  ofllclal  exhibits,  or  ez- 
empllfiratlons  Iron]  tax-rolls  signed  by  the 
city  treasurer,  giving  full  and  complete 
data  ol  tbe  assessment.  If  there  he  any 
objection,  it  goes  to  tbe  sufflcleucy,  and 
not  to  tbe  admissibility,  of  tbe  evidence. 
Mullan  V.  His  Creditors,  39  La.  Ann.  398, 
2  South.  Rep.  45. 

CoDsIderlug  the  question  at  the  prescrip- 
tion of  the  tax  privileges  of  tbe  varions 
years  In  question,  we  find  that  those  of 
the  years  1882,  1883,  \8Si.  and  1S85  are  gov- 
erned by  tbe  terms  of  section  34,  Act  96  of 
ISN'J.  p.  13U,  which  fixes  tbe  prescriptlble 
pei-iod  at  five  years;  and  tboae since  1886 
are  governed  by  the  provisions  of  section 
84  of  Act  98  of  1886,  p.  145,  (slnin  re-enacted 
as  Act  V6  of  1888.)  which  fixes  tbe  pre- 
scriptlble period  at  three  years.  Opposi- 
tion ul  tbe  city  having  been  filed  on  the 


2lRt  of  December,  1R91,  all  tax  llena  and 
privileges  securing  tbe  taxes  ofl8S5aud 
antecedent  years  were  prescribed  by  five 
years.  Succession  of  Stewart,  41  La.  Ann. 
127,  6  South.  Rep.  587.  And  those  securing 
the  taxes  of  the  years  1886, 1887,  and  1888 
were  extinguished  by  the  prescription  of 
three  years.  By  tbe  operation  of  these 
two  periods  of  prescription  all  of  tbe  tax 
privileges  have  become  Inoperatlveagalnst 
tbe  claims  and  demands  of  succettsion 
creditors,  except,  possibly,  the  luslgnlll- 
cant  sum  of  927.59,  for  the  taxes  of  1889  and 
1890.  of  which  the  city  appears  to  ba\e 
made  no  specific  complain  b.  This  is  mani- 
festly an  Insolvent  succession,  tbe  total 
proceeds  marshaled  for  distribution  only 
aggregating  tl8.712.60,  and  the  privileged 
debts  enumerated  on  the  tableau  amoont- 
lug  to  $17,570.46, In  capital  alone;  nuthlnff 
remaining  to  be  applied  to  the  payment 
of  ordinary debtsof  about  fS.OOO.and  only 
a  small  amount  of  property  remaining 
unaold.  Under  this  statement  of  facta,  the 
demands  of  the  city,  as  an  ordinary  cred- 
itor of  tbe  succession,  would  be  complete- 
ly overshadowed  nnd  defeated  by  tbe  de- 
mands of  other  creditors,  whose  claims 
are  secured  by  mortgage  and  privilege. 
Succession  of  Mercier,  42  La.  Ann.  1185,  B 
South.  Rep.  782.  As  a  reason  why  the  de- 
mands of  aach  creditors— and  ootably  ol 
tbe  widow  of  tbe  dcceasnd,  who  figures  as 
a  creditor  of  hlssucceaslon  lor  a  large  sum 
—should  be  disallowed  and  rejected,  coun- 
sel for  the  city  points  to  the  provisions  of 
article  1V42  of  theCode  of  Practice  as  man- 
datory and  controlling,  and  his  Insistence 
Is  that  tbe  fallureof  the  counsel  to  observe 
its  provisions  results  fatally  to  all  the 
claims  that  are  covered  by  the  Judgments 
rendered.  That  article  Is  found  in  that 
chapter  of  the  Code  which  treats  "of  tbe 
proceedings  In  violation  to  all  actions 
brought  In  the  parish  court  as  a  court  of 
probate,"  and  it  declares  that  "the  testi- 
mony of  witnesses  in  cases  before  tbe 
courts  of  probate  shall  be  taken  in  writ- 
ing, and  annexed  to  the  record,"  etc. 
Besj^ecting  tbe  provisions  of  that  article 
as  mandatory,  we  cannot  perceive  the  in- 
terest of  tbe  city  to  urge  them.  She  is  a 
person  In  law,  and  anl  Juris.  In  ber  an- 
swer and  opposition  she  affirms  tbe  exist- 
ence of  a  Hen  and  privilege  tor  the  security 
of  ber  taxes,  but  she  does  not  object  to  or 
disaffirm  tbe  validity  or  blading  force  of 
theprylleges  and  mortgages  aaaerted  by 
other  creditors.  If  the  evidence,  tbe  ab- 
sence  ot  which  shetsomplnlns,  were  in  tbe 
record,  It  Is  very  doubtful  whether  or  not 
she  ouuld  avail  herself  of  it,  to  Impeach  or 
diminish  the  demands  of  which  sbe  has 
made  no  complaint.  Rea  intet  alios  acttk. 
In  Succession  of  Beeves,  8  La.  Ann.  554,  a 
case  cited  In  clty*s  brief,  the  court,  in  corn- 
men  ting  on  that  article, aaya:  "The  inter- 
ests ot  minors  and  absentees  in  probate 
proceedings  have  Induced  our  predeces- 
sors, on  all  occasions,  to  require  a  compli- 
ance with  this  regulation  on  the  part  ot 
those  courts."  etc.  In  quite  a  number  of 
cases  this  article  has  been  examined  and 
construed,  tbe  purport  ot  declidon  being 
that  its  object  is  to  preserve  the  evidence 
of  claims  placed  aponaucceealon  acconnte, 
lor  the  benefit  ot  minora  and  abaentaea,  w 
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tbat  the  right  ot  appeal  shall  uot  be  em- 
barramed  or  abrldt^et].  Thompklns  t. 
Benjamin,  16  La.  20U;  Graham  v.  Oru- 
bain.  Id.  208;  Deaorraes  v.  Desormea,  17 
La.  115;  Pargood  v.  Breard.4  La.  Ann. 
R17;  SuccesBion  ol  Rotus,  21  La.  Ann.  511; 
SuocesRlun  of  Dorville,  27  La.  Ann.  ISl ; 
SnccesHioD  ot  Cloney,  29  La.  Ana.  828; 
But  In  Succeaalon  of  Bellocq.  28  La.  Ann. 
164,  a  case  Is  stated  wherein  an  acconnt 
bad  been  "homologated  In  so  far  as  not  op- 
posed, "and  the  record  disclosed  but  one 
opposition  to  the  aecoBot;  and,  consider- 
ing the  proTislona  of  the  cited  article,  the 
eoartsald:  '*Asthe  account  was  homol- 
ogated wlthoutany  proof  reduced  to  wrlt- 
ng  or  utberwtse,  except  as  to  the  creditor 
who  opposed  it,  the  Judgment,  except  &ft 
to  Raid  opponent,  cannot  be  maintained." 
(ItallcB  onra.)  Tn  Succession  ot  Coinma- 
gere,  88  Ln.  Ann.  834,  we  had  occasion  to 
examine  and  collate  the  autborltles  pro  et 
con  bear'ns  on  the  question  of  what  effect 
ia  to  be  attributed  to  a  Judgment  homol- 
ogating an  account, so  far  asnotupposed, 
and  we  held,  substanttally,  that  one  op- 
ponent conld  take  advantage  of  the  oppo- 
sition of  another  opponent,  wbleh  sus- 
pended decision  of  the  court,  In  respect  to 
any  and  all  Items  thereon  opposed,  mo  as 
to  enable  the  formerto  supplement  his  op- 
position by  Inelnding  such  Items  as  the 
latter  bad  opposed.  But  In  the  Instant 
case  all  oppositions,  other  than  tbat  of 
the  city,  bare  been  abandoned,  or  tbe 
Judgment  of  homologation  acqnieaeed  In; 
and  the  city  has  no  etlectlve  opposition 
on  which  to  rest  her  claim  for  relief  as  an 
ordinary  creditor.  In  onr  opinion,  the 
Judgment  appealed  from  Is  correct,  and  It 
to  affirmed. 


M  Ul.  Ana.  160 

MoCLBLUH,Tax  Collector,  T.PBTnaitEW. 
(No.  10.960.) 

(jSuprems  Court  of  Loutetana.  Xarch  7,  UOS. 
^  a  La.  Ann.) 

Liosms— AoBKT  or  Fobiissi  XurorAoroBBB— 
EUlbb  bt  Obdkb— Idtbbstatb  CoiiHBBOB— Col- 

1.  Tbe  agent  of  tbemanafaoturer  of  clookfl  In 
anottier&tAte,  who  takes  orders  for  them  in  Loaia- 
iana,  is  not  sul^eot  to  tiu  payment  of  a  llcenae 
tax. 

9.  Tbe.afcent  woald  be  liable  to  the  tax  Im- 
posed by  aectioD  SS,  Aot  No.  ]&0  of  1890,  If  tbe 
olockB  had  been  shipped  to  Louisiana,  and,  after 
th€^  bad  been  located  In  Louisiana,  the  agent, 
by  peddling  them,  disposed  of  tbem. 

a  Wbetber  the  tax  oan  be  impoeed.  either 
directly  on  tbe  froods  introdaced  into  tbe  state, 
or  by  license  on  tbe  party  who  Is  Intrusted  with 
their  sale,  depends  upon  tbe  fact  wbetber  tbe 
goods  have  been  incorporated  into  the  geaeral 
mass  of  property  subject  to  taxation. 

4.  Jt  tbemannfactarer  In  suotber  state  sends 
an  agent  to  Louisiana  to  And  a  purohoser  for  bis 
manufactured  goods  still  at  the  factory,  and  he 
takes  orders,  and  tbe  goods  are  shipped  directly 
to  tbe  agent,  to  be  delivered  to  tbe  purchaser, 
be  is  not  liable  to  said  license  tax  Imposed  by 
said  act.  It  is  immaterial  whether  the  sale  la 
perfected  by  delivery.  The  clause  of  the  constitu- 
tion of  the  United  States  Trbich  declares  that  con- 
^^ress  shall  bsve  the  power  to  regulate  commerce 
among  tbe  several  states  extends  to  neROtlatlons 
for  the  sale  of  mauufactured  articles  solicited  in 
another  ■  state.  Therefore  any  license  tax  Im- 
Dosed  upon  an  agent  orsolU'ltw  for  solloiting  or- 
ders for  said  goods  1^  sample  Is  la  Tioiatlon  of 


said  clause  of  tbe  constitution  of  the  United 

States. 

5.  A  tax  collector  bas  the  same  remedy  to 
enforce  the  payment  of  parish  as  state  taaes  and 

licenses. 

6.  A  tax  on  peddlers  is  sufflolentlygndoated 
when  a  specUlo  sum  is  imposed  upon  tbem. 

(Syllabiu  by  tfte  Court) 

Appeal  from  district  court,  parish  of 
Madison;  Field  F.  Montoomguy,  Judge. 

Proceeding  by  J.  T.  Mcaellan.  tax  col- 
lector, against  L.  R.  Pettlgrew,  as  agent 
of  tbe  Setb  Thomas  Clock  Company,  to 
enforce  tbe  collection  ot  a  certain  Uc-enae 
tax.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Beveraed,  and  Judgment 
entered  lor  defendant. 

BeU  ik  Randolpbt  for  appellant.  A.  L.. 
Slack,  lor  appellee. 

McEnkby,  J.  The  plaintiff  tax  collector 
proceeded  by  rule  against  tbe  di^fendaut, 
as  agent  of  the  Beth  Thomas  Clock  Com- 
pany, a  corporation  domiciled  In  the  state 
of  New  Tork,  to  enforce  the  collection  of 
state  and  parish  licenses  against  said 
company  as  clock  Tcndors,  Imposed  by 
section  13  of  the  revenue  act  of  1890.  An 
exception  was  filed  by  defendant,  denying 
the  right  of  the  pialntin  to  sue  for  the 
license  due  the  parish  of  Madison.  The 
tax  collector  needs  no  special  authority 
to  collect  the  tax.  The  amount  of  the 
tax.  and  the  delivery  to  him  of  blank 
llcennes  and  tbe  tax  rolls.  Is  a  sufficient 
basis  for  his  authority  to  enforce  the  col- 
lection of  the  tax  or  license.  But  we 
think  tbe  authority  for  him  to  collect  by 
legal  process  la  contained  In  Act  106  of 
18U0andAct86of  18S8.  Tbeexceptlon  was 
overruled,  and  tbe  defendant  answered, 
denying  liability,  because  tbe  license  waa 
not  graduated,  and  that  tbe  license  im- 
posed was  a  tax  upon  Interstate  com- 
merce. Tbe  llceuse  tax  was  a  specific  sum 
for  the  business  conducted  by  defendant. 
It  was  the  only  practical  method  of  tm- 
poslng  the  license  tax,  as  tbere  was  no 
means  of  graduating  the  license  among 
different  peddlers  of  tbe  same  kind  of 
goods.  State  Liverpool,  L.  ft  G.  Ins. 
Co.,  40  La.  Ann,  408.4  South.  Bep.  604; 
State  V.  Chapman,  85  La.  Ann,  76. 

On  the  second  objection,  the  facta 
agreed  upon  to  determlue  tbe  liability  of 
tbe  defendant  areas  follows:  "That  the 
agent.  Pettlgrew,  la  temporarily  In  the 
parish  of  Madison  as  the  solicitor  of  the 
8etb  Tbomas  Clock  Company,  a  corpora* 
tlon  domiciled  In  the  state  and  city  of 
New  York,  a  manufacturer  of  clocka;  and 
that  the  said  Pettlgrew  Is  engaged  In  said 
parish  In  soliciting  orders  from  pur- 
chasers, with  a  view  of  Introducing  said 
clock  into  tbe  state;  tbat  he  obtains 
orders,  forwards  same  by  maU  to  the  said 
clock  company,  then  ships  the  clock  to 
points  convenient  to  the  purchaser,  and 
they  are  delivered  by  the  company  at  Its 
own  expense  In  tbla  pariah.  Tbere  have 
been  two  wagons  employed  to  deliver  said 
clocks  to  the  purchasers.  This  delivery 
Is  generally  made  under  the  direction  of 
defendant.  The  said  defendant  has  no  In- 
terest In  or  title  to  said  clocks.  Tbe 
sales  are  generally  made  on  a  credit  as 
per  attached  blank  note,  wtalcta  Is  signed 
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by  the  purchaser  at  time  or  porchafie,  and 
forwarded  to  said  Seth  Tbomas  Clock 
Company.  lu  truvelinK  and  aollcitlug 
said  orders  EH  aboTe,  said  derendant  car- 
ries aloQff  a  sample  clock,  to  show  its 
Htyle  and  operation,  and  makes  his  sales 
by  said  sample.  For  his  services  lie  Is 
paid  a  salary  by  said  clock  company.  It 
18  admittfd  that  on  orders  so  received 
said  company  has  delivered  clocks  In  tills 
pariah  to  purchasers.  It  Is  admitted 
parish  license  la  same  as  state,  as  provid- 
ed by  section  13  of  the  revenue  act. "  The 
note  attached  to  the  agreement,  and  a 

part  ol  It,  la  as  follows:  "^se-OO  P. 

O.   State  of   .  189—.   On  or  before 

the  flrat  day  of  .  after  date,  I  proin- 

ise  tu  pay  to  Seth  Thomas  Clock  Com- 
pany or  order  the  thirty-six  dollars,  value 
received,  without  discount  or  offset,  walv- 
Ins  all  rights  to  exemption  allowed  us  by 
law  as  to  the  debt,  with  Interest  at  the 
rate  of  eight  per  cent,  from  date  If  not 
paid  when  doe  and  presented.  This  note 
Is  given  for  one  Fashion  calendar  dock, 
which  I  have  this  day  purchased  from 
said  Seth  Thomas  Clock  CoupfiTiy,  to  be 

delivered  at  —  premises,  within  

days  from  this  date.  This  note  Is  to  be 
void  only  upon  the  condltUm  that  said 
Seth  Thomas  Clock  Company  refuse  to 
deliver  the  said  Fashion  clock,  as  above 
specified,  and  for  no  other  cause  what- 
ever. There  are  no  outside  contracts  or 
conditions  alfectlus  the  sale  of  tb is  note 
except  what  Is  herein  specified."  There 
was  Judgment  rendered  lu  favor  of  the 
plaintiff,  the  %bx  collector,  from  which 
the  defendant  appealed. 

The  reasons  assigned  for  the  Judgment 
were  that  when  the  clocks  reached  Loal- 
siana  they  were  still  the  property  of  the 
defendants,  and  remained  their  property 
until  delivered  to  the  purchasers;  that 
the  agent  was  not  a  drummer,  but  a  ven- 
dor of  clocks,  as  the  sale  was  not  com- 
pleted until  the  clock  was  delivered  to  the 
purchaser.  If  the  clocks  had  been  shipped 
tu  Zioulslaoa,  the  place  of  their  destina- 
tion, and  were  to  remain  there  nntll  a 
parchaser  could  befound,  therecan  be  no 
doubt  that  they  "wonld  then  have  been 
Incorporated  Into  the  general  mass  of  the 
property  of  the  state,  subject  to  taxation. 
This  is  clearly  enunciated  in  the  cases  of 
Machine  Co.  v.  Gage,  100  U.  S.  1576;  Brown 
V.  Bouston.  114  D.  S.  «22,  5  Sap.  Ct.  Bep. 
1091;  Bobbins  v.  Taxing  Dist.,  120  U. 
ij.  7  Snp.  Ct.  Bep.  592;  Hardware  Co. 
V.  McUuire,  39  La.  Ann.  849,  2  Houth.  Rep. 
502.  In  the  Robblns  Caae,  120  U.  H.  489,  7 
Sup.  Ct.  Hep.  592,  the  court  said:  "In  a 
word,  it  may  be  said  that,  In  the  mat- 
ter of  Interstate  commerce,  the  United 
States  are  but  oneeountry,  and  are  and 
must  be  subject  to  one  system  of  regula- 
tions, and  not  to  a  multltnde  of  syatemu. 
The  doctrine  of  the  freedom  of  that  com- 
merce,  except  as  regulated  by  congress,  is 
so  firmly  established  that  It  la  unnecea- 
aory  to  enlarge  further  upon  the  subject. 
In  Tlew  of  these  fundamental  principles, 
which  are  to  govern  our  decision,  we 
may  approach  the  question  submitted 
to  us  In  the  present  case,  and  inquire 
whether  It  Is  competent  for  &  state  to 
levy  a  tax  or  Impose  any  other  restric- 


tioDB  Upon  the  eltliens  or  Inhabitant* 
of  other  states  for  selling  or  seeking  to 
sRll  their  goods  In  such  state  btfore  they 
are  Introduced  therein.  Do  not  such  re- 
strictions affect  the  very  foundation  of  1q- 
teratate  trade?  How  Is  a  maonfacturer 
or  merchant  of  one  state  to  sell  faJs  good* 
In  another  state  withoot  In  some  way  ob- 
taining orders  therefor?  Must  be  be  com- 
pelled to  send  them  at  a  venture,  without 
knowing  whether  there  Is  any  demand  for 
them?"  The  pruhltritlon  to  levy  a  Ueense 
for  the  sale  of  goods  situated  In  another 
state  does  not  depend  upon  the  aetaal 
sale  Qf  the  goods.  It  extends  to  the 
gotlatfon  for  the  sale  of  the  goods,  to 
their  Introductlou  Into  the  state,  and  the 
opening  of  a  market  for  them.  If  the 
goods  are  situated  tn  the  state,  having 
been  shipped  there  for  sale,  and  the  nego- 
tiations are  then  made  In  relation  to  th^r 
final  disposition,  they  are  subject  to  taxa- 
tion, as  they  have  been  incorporated  into 
the  general  mass  uf  property  subject  to 
taxation.  It  does  not,  then,  make  any 
difference  where  they  were  manufactured. 
Had  the  defendants  shipped  their  clocks 
to  the  state,  and  then  endeavored  to  find 
purchasers  for  them,  by  peddling  them 
through  the  parish  of  Madlsun,  they 
would  have  made  thetnselves  liable  to  ttae 
license  imposed  by  the  revenue  act  of  1800. 
100  U.  8.  978.  The  admlulons  abow  that 
the  drtendant  employed  a  Bolicitdr,  wtao 
exhibited  a  sample  clock  In  order  to  pro- 
cure orders.  The  clocks  were  In  New 
York,  at  the  manufactory,  when  the  or- 
ders were  solicited.  When  an  order  tor  a 
clock  was  obtained.  It  was  shipped  to  tbe 
defendant  soltdtor  toil" delivery.  He  de- 
livered them  by  a  wagon.— having  two 
of  these  vehicles  In  his  service.  The  clocks 
were  shipped  to  convenient  points  for  de- 
livery to  the  purchaser  by  defendant's 
agent.  After  the  orders  were  obtained, 
the  clocks  lu  fact  were  shipped  directly  to 
tbe  pnrcbaser.  Tbe  tact  that  their  agent 
received  and  delivered  them  cannot  so 
locate  then!  In  the  state  as  to  make  them 
a  part  of  the  general  mass  of  the  property 
subject  to  taxation.  They  became  so 
when  delivered  to  the  purchaser.  It  is 
therefore  ordered  .  and  decreed  that  the 
Judgment  appealed  from  be  annulled  and 
reversed,  and  It  la  now  ordered  that  there 
be  Judgment  in  favor  of  defendant,  and 
plaintiff's  demand  be  rejected  and  dis- 
missed. 


(M  La.  Ann.  SM) 
liONO  T.  Eke.  (No.  10,967.) 

08iu>rmiie  Court  of  LouMana.  Varcb  7, 1888. 
«  La.  Aim.) 

pAanraaiHip— Bbttuehest— SBQtjnTBATfoir— 

BlJUlTABLB  BbTOPFBI- 

1.  Tnien,  in  the  ooorse  of  a  otuul  partner- 
■hip  settlemeDt,  a  seqcestratloa  Is  obtained  of 
property  mataally  claimed  by  eaah  me  of  the 
partiea,  tbe  atrlotneM  of  tbe  rale  applicable  to 
an  equitable  estoppel  by  ooadact  may  be  come- 
what  relaxed. 

a.  If,  in  BQch  case,  the  defendant  sets  up  a 
roconventlonal  demand  for  property  alleged  to 
have  been  taken  by  tbe  sberiff,  and  not  report- 
ed in  bis  retarn,  uieiratloas  should  describe  it 
yrith  some  degree  of  preolsion,  la  order  that 
proof  be  admitslbla. 
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8.  Wtaen  quaH  trust  reUtkow  ezlat  between 
sooh  parties,  the  bard  en  of  proof  restB  upon  tbac 
party  to  whose  care  and  fldelll^  the  affairs  of 
BQch  quaai  partnership  was  iotrusted  to  make  a 
fair  and  clear  showingaa  the  basis  of  settlement. 
(fiuOatnu  by  the  Court.) 

Appeal  from  dlatriut  coart.  parlsli  of  Ia- 
fayette;  Obthier  C.  Modton,  J  adge. 

AettoD  by  Denis  Loiik  aKalost  John  E. 
Kce.  From  a  Judgment  for  defendant, 
plalDtift  appeals.  On  motion  to  dimmiHs 
the  appeal.  Motion  wasdenled*  andjadg- 
ment  on  the  merltfl  modified. 

Oaa  A.  Bnaox  and  C.  De  BaUJoOt  tor  ap- 
pellaiit.  Joa.  A.  Cburgois,  Cbaa.  D.  CmSery 
and  Jaliau  MootoD,  fur  appellee. 

ON  UOTION  TO  DMUJBS  APPEAL. 

Wateinb.  J.  Defendant  and  appellee 
Heeks  to  dlsmisa  tiie  plalatirT'e  appeal  on 
accoant  oT  certain  alleeed  imperfections 
la  tbe  appeal  bond.   To  the  motion  ap- 

gellaut*s  answer  in  that  it  comes  too  late, 
avlDK  been  filed  more  tbao  three  dnye 
after  the  filing  of  the  tranDcrlpt,  and  after 
the  return  day.  Thle  answer  is  good.und 
diapoaes  of  tiie  motion,  aa  tbe  transcript 
waa  filed  on  Jannary  20,  1892,  subsequent 
to  tbe  return  day,  the  18th  thereof;  the 
motion  to  dismiss  having  been  filed  on 
the  25tb  of  said  mootb.  Webb  v.  Keller, 
39  La.  Ann.  66,  1  Sooth.  Rep.  423;  St. 
BomeB  V.  Cotton  Preaa  Co..  81  I«a.  Ann. 
224:  Holbrook  v.  Hnlbrook,82  La.  Ann.lS; 
Succeaalon  of  Charmbary,  S4  La.  Ann.  21 ; 
O'Bellly  V.  McLeud,  2  I^.  Ann.  138;  Hall 
T.  Nevill,  8  La.  Ann.  328;  Mitchell  t.  Lay, 
4  La.  Ann.  514;  Boykin  t.  O'Hara.  6  La. 
Ann.  116;  Temple  t.  Marataall,  11  La.  Aoo. 
618;  Creevy  t.  Breedlove.  12  La.  Ann.  745; 
MurriBon  v.  Sailer,  22  La.  Ann.  827;  Kobn 
V.  DaTldaon,  28  La.  Ann.  467;  Dumoacbel 
T.  Lemeiiek.  21  La.  Ann.  80.  Tbe  motion 
In  tberefore  denied. 

ON  THE  MBBITB. 

When  the  case  was  under  consideration 
last,  the  pleadings  were  analysed,  tbe  ra- 
apectlre  poslttona  of  tlie  parties  atated* 
and  many  of  the  issues  decided.  48  La. 
Ann.  899,  S  Suoth.  Bep.  610.  From  oor 
opinion  It  appears  that  tbe  plalutlDnDd 
defendant  entered  into  a  contract  on  the 
2etb  of  February,  1886.  in  wbicb,  among 
other  tbioKB,  It  was  stipulated  that  tbe 
former  furnished  his  plantation  with  all 
its  ameliorations  and  equipments,  and 
some  live  ntuck,— of  which  a  description  Is 
xiven,  as  pnaslni;,  with  the  place,  into  the 
joint  adventure,  and  other  cattle  which 
did  not.  Thereunder  the  defendant  en- 
tered into  posseaslon,  stipulating  tuat  he 
was  to  give  his  time  and  undivided  at- 
tention to  tbe  BQpervislon  and  manage- 
menc  thereof,  and  to  the  care  and  protec- 
tion of  all  the  live  stock ;  and  aa  a  consid- 
eration for  his  aervlces  he  was  to  hfive 
the  profit  arising  from  tbe  cuItlTHtlnn  of 
the  annual  crops  and  one  halt  the  increase 
of  the  lire  stock.  ClalmiuK  the  rlxht  to 
terminate  the  contract,  un  account  of 
defendant's  mismanagement,  and  retake 
posseaslon  of  Ills  propwty,  tbe  defendant 
reslstlnig,  plaintill  caused  certain  apeclHed 

f>roperty  to  be  sequestered  judicially,  and, 
D  default  of  defendant  exercising  that 
right,  gave  bund  tberefor.  and  tookltlnto 
poasession.  On  the  trial.  In  tbe  district 
court,  plaintiff's  sequestration  was  dla- 


sotved,  and  defendant  restored  to  posses- 
sion of  tbe  plantation  and  property  that 
was  sequestered.  On  appeal  to  tblsconrt, 
the  judgment  rendered  was  reversed; 
many  issues  therein  were  decided,  as 
above  atated;  the  contract  was  held  to 
bare  been  legally  terminated  on  the  81st 
of  December,  1889,  and  plaintiff's  right  to 
poBsesBion  recognized,  and  tbe  cause  re- 
manded for  tbe  trial  of  tbree  Issuea,  vis. : 
(1)  Damages  Inflicted  upon  personal  prop- 
erty; (2)  defendant's  right  of  ownership 
of  personal  property  claimed;  (8)  the  ad- 
justment of  his  claim  to  a  share  in  tbe  In- 
crease of  the  live  stock.— all  of  which  are 
clrcnmataDtlally  set  out  In  an  extended 
answer  and  recocventional  demand. 
Wltb  d^etidant's  demands  thus  reformed 
and  restated,  the  case  went  back  to  the 
district  court,  and  was  again  tried,— the 
defendant  apparently  abandoning  his 
claim  for  damages,  and  only  tnslBting  on 
bis  other  demands:  that  Is  to  say,  bis  de- 
mand for  restitution  of  personal  proper- 
ty, and  an  interest  in  the  live  stock,  (a 
minutely  detailed  list  of  which  Is  appended 
to  hla  an8wer,>  the  aggregate  value  of  the 
former  of  which  he  placea  at  96,275.86, 
and  of  the  latter  at  $2,550,  the  two  aggre- 
gating f8,625.86.  There  was  Judgment 
commanding  tfaepininttfl  to  make  resti- 
tution to  the  defendant,  within  80  days 
after  the  finality  of  tbe  decree,  of  the 
following  items  and  articles  of  property, 
or,  in  the  alternative,  to  pay  the  various 
sums  set  opposite  aald  Items,  as  the  re* 
epective  valuea  thereof,  vii. : 

6  horses  and  8  mules.   •  710  00 

Blacksmith  shop  and  tools.   68  80 

Old  buggies,  eto   79  50 

Poultry,  pigs,  etc  *   159  SO 

VegetaUes,  eto   80  00 

Vanning  implements,  eto.   SS875 

One  rioe-thrasher   860  00 

Aggregating  In  value   11,661  S5 

It  farther  commands  idalntiff  to  make 
restltutlcm  to  defendant  of  one  half  of 
the  increase  of  horned  cuttle,  the  whole 
number  of  which  is  fixed  at  161  bead,  thus 
entitling  defendant  to  80J^  bead ;  and  de- 
creeing tbat,  In  default  of  making  rescltu. 
tlon,  the  plaintiff  shall  pay  blm  therefor 
at  the  rate  of  $10  per  bead,  or  $800  for  the 
whole  namber.  From  tbls  Judguient, 
wbich  condemns  tbe  plaintiff  to  surrender 

Jroperty,  or  to  pay  an  alternate  value  of 
2,461.65,  he  prosecnteu  thepreaent  appeal. 
It  Is  of  importance  to  mention  that,  after 
disposing  of  the  foregoing  property,  the 
Judgment  decrees  that  "all  other  property 
herein  clalmei]  by  tbe  parties  to  this  suit 
•  •  »  belong  to  Denis  Long. " 

1.  Tlie  first  question  to  be  dIspoHed  of  is 
tbe  claim  of  the  defendant  to  an  interest 
In  the  increaae  of  the  homed  cattle,  which 
la  stated,  in  hie  answer  and  reconventlon- 
al  demand,  to  be  $2,650  in  value,  biit 
which  tbe  Judgment  .fixes  at  $800,  and 
which  must  be  accepted  as  the  limit  of  bis 
demand.  Inasmuch  as  he  baa  not.  In  tbia 
court,  requested  an  Increased  allowance. 
As  a  basis  of  the  Judgment,  we  quote  tbe 
following  therefrom,  vis. :  "It  taordered, 
adjndged,  and  decreed  tbat  the  amount  of 
atoek  of  homed  cattle,  at  thetlme<<^  s^ 
qnestratlott,  be,  and  the  name  la  li9rabx» 
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recognized  at  4S0  bead;  and  that  the  In- 
terest of  J.  E.  Kee,  defendant,  In  the  In- 
crease thereol,  be*  and  the  same  la,  fixed 
aR  lullows,  viz. : 

First  deduct  cows.  IM 

Three  years  old  

Two  years  old   9t 

One  year  old   SB 

Calves   19 

Oxea   4 

Aggregating   268  1  ^„ 

liOaviDg  an  increase.  161 1 

In  the  preceding  part  of  the  Judgment 
It  IB  stated  that  there  was  ascertained 
from  the  evidence  to  hare  been  on  band, 
at  the  date  contract  was  entered  into,  269 
head  of  horned  cattln,  and  It  la  on  tbis 
baelH  that  tbe  calculation  ie  made.  In 
our  former  opinion  Itisstated.Tii.:  "Now, 
In  this  case,  tbe  testimonj  of  the  defend- 
ant Is  that,  at  tbe  time  of  making  the  con- 
tract of  1886,  be  did  not  count  the  cattle, 
and  could  not  state  the  number.  He  tnolc 
ail  the  cattle  on  the  place,  and  was  to 
have  an  Interest  In  the  Increase.  Of  the 
calves  that  were  branded  Id  1886, 1887,  and 
1888,  he  was  unable  to  say  bow  many  sur- 
vive. It  is  quite  nnneceseary  for  us  to  ex- 
amine ordlsouss  any  additional  testimony 
on  this  branch  of  tbe  ease,  as  It  la  mauifent 
that,  nnder  this  admission,  no  settlement 
can  be  made  at  this  time,"  etc.  42  La. 
Ann.  907.  908.  8  South.  Bep.  613. 

We  bad  before  ne  then,  as  we  have  now, 
the  original  agreement,  which  is  authentic 
In  form,  which  speclflcally  declares  that, 
with  the  plantation  and  Us  appurtenances 
and  farm  implements,  tbe  plaintiff  fur- 
nished to  the  defendant  "three  mules  for 
Which  [he]  paid  9876.— Fly.  Dolly,  and 
Queen;  and  also  that  he  "further  fur- 
nished live  stock,  cattle,  sheep,  etc.,  at  a 
cost  of  fiilSS"  In  addition  to  seventeen 
head  of  Kentucky  tborougbbred  cattle 
not  covered  by  tbe  agreement.  We  bad 
before  as  then,  as  we  nave  now,  the  ad- 
mission In  defendant's  answer  that  It  was 
he  who  proposed  to  go  into  the  stock 
business  with  tbe  plaintiff,  on  "the  condi- 
tion that  [tbe  latter]  would  fumlsli  the 
money  ti>  buy  tbe  cattle,  and  he  [defend- 
ant] was  to  be  half  owner  thereof,  and 
pay  back  to  plaintiff  one  half  the  money, 
with  interest;'"  and  that  this  proposition 
was  accepted  by  tbe  plalntltf.  who  "then 
advanced  $4,000,  which  was  expended  by 
defendant  in  the  purchase  of  cattle.  **  That 
the  agreement  was  subsequently  modified 
by  titeagreement  of  February,  1886,"  where- 
by plaintiff  became  entire  and  sole  owner 
of  the  cattle  and  sheep,"  etc.;  and  that 
"be  had  said  live  stock  un  the  place  at  the 
time  of  tbe  execution  of  the  agreement  of 
1886,aud  same  were  keptthere  afterwards, 
as  well  as  such  as  have  been  placed  there 
since."  This  admission  in  the  defendant's 
answer  is  confirmatory  of  the  truthful- 
ness of  the  recital  of  the  agreement  as  to 
tbe  value  of  the  lire  stock  Invested  under 
tbe  contract;  and,  as  the  Judgment  found 
there  were  on  hand,  at  date  of  seqnestra- 
tlon,  4S0  bead  of  cattle,  which,  rained,  as 
otber  cattle  were,  at  f  10  per  bead,  would 
have  aggregated  $4,300  Itt  value,  there 
would  seem  to  be  practically  no  Increase 
tor  dlvUdon,— tbe  difference  between  the 


cattle  purchased  and  on  band  In  1886  and 
those  on  band  in  1890  being  only  14,  and 
this  difference  Is  nearly  offset  by  the  13 
bead  of  cattle  the  defendant  confesses  to 
have  disposed  of  In  violation  of  a  stipula- 
tion of  the  agreement  to  the  contrary,  and 
the  value  ul  which  he  places  at  $123.  Tbe 
memorandum  list  appended  to  the  plain- 
titf's  petition  calls  for  600  head  of  cattle, 
us  on  band  at  date  of  contract,  which  is 
readily  explained  by  taking  as  the  initial 
point  of  tbe  calculation  a  smaller  price 
per  bead,  say  $7,  which  would  produce  tbe 
valne  of  $4,200,  or  a  fraction  above  the 
value  stated  In  the  contract,  vis.,  $4,166, 
and  Is  possibly  a  more  accorate  estimate. 
But  this  would  show  a  loss  of  200  head  of 
cattle,  or,  at  $7  a  head,  an  aggregate  dim- 
Inntion  of  $1,400  on  the  stock  which  was 
Invested  In  the  enterprise  originally.  Tbe 
Judgment  flxesthe  same  number  and  value 
of  the  stock  on  hand  as  that  stated  In  the 
sberlO's  return  nn  tbe  writ  of  seoaestra* 
tion,  and  the  list  appended  to  the  defend- 
ant's answer  only  shows  tbe  net  increase 
to  whlcb  he  alleges  himself  entitled, /.  e., 
^/O  head  of  cattle.  An  examination  of  the 
reasons  which  the  Judge  aBsigns  as  the 
fonudatlou  of  bis  decree  in  tbis  respect 
simply  discloses  this  statement,  vis. :  "As 
to  the  namber  of  cattle  tarnished  by  Long, 
under  contract  ol  1886, 1  conclude  that,  at 
tbe  time  of  tbe  contract,  there  wore  238 
head;  bought  from  Sterne.  7;  from  Tur- 
reuce,14;  and  from  Hawkins.  10,— making 
a  total  of  269."  Then  follows.  Imme- 
diately after  tbis  quoted  paragraph,  the 
tabulated  statement  and  conclusion  re- 
lated above.  The  Judge  dues  not  make 
any  reference  to  tbe  evidence  of  witnesses 
on  whleh  this  conclusion  Is  based,  and  a 
patient  examination  of  tbe  record  has 
failed  to  disclose  any.  And,  If  there  was 
any  such  evidence,  iC^  reliability  would  be, 
evidently,  problematical.  The  defendant 
was,  on  the  last  trial,  as  be  was  on  the 
former  trial,  fnlly  examined  and  cross  In- 
terrogated, without.  In  any  material  re- 
spect, bettering  bis  case;  and,  as  plalntIR 
In  reconvention,  he  evidently  carries  the 
burden  of  proof.  It  Is  onrdellberate  opin- 
ion that  the  Judgment  Is  lu  error  In  this 
respect,  and  tbe  defendant's  demand,  pro 
tanto,  shonld  be  rejected. 

2.  With  regard  to  the  defendant's  claim 
for  personal  property,  or  its  value,  the 
dtffiealtles  of  solntion  appear  tobegreater 
than  tbose  In  reference  to  tbe  Increase  of 
stock.  Tbey  arise  from  tbe  lact  that  this 
Is  a  qoasl  partnership  settlement  of  ordi- 
nary planting  partners  and  stock-raiaers, 
of  which  tbe  defendant  bad  tbe  exclusive 
use,  control,  and  management,  tbe  plain- 
tiff residing  In  the  state  of  Kentucky,  and 
posaesHlng  no  Information  othertban  eucb 
as  It  pleased  tbe  defendant  to  dlBciose.  In 
our  former  opinion  we  held  that  the  agree- 
ment between  the  parties,  "although 
styled  a  'partnership,'  Is  a  contract  of  hire 
of  labor;"  that  **tbe  plaintiff  had  just 
grounds  for  his  sequestration,  "and  had  the 
legal  right  to  put  an  end  totbe  agreement 
as  iM  did.  In  that  uplnlun  defendant  was 
treated  as,  In  some  sort,  an  unfaithful 
aeent,  who  had  abused  the  confidence  and 
trust  bis  lessor  or  principal  bad  reposed 
In  him,  and,  upon  the  prine^^  of  equity. 
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bu  mnst  be  held  to  a  strict  accountability, 
and  required  to  muke  clear  proof  ol  his 
demands.  Tbla  fact  appears  prominently, 
at  the  opening  of  the  dlBcusBlon,  vie,  that 
upon  no  theory  bus  ptalntlffbeen  benefited 
by  tbfl  Cransactlons  of  many  years,  not- 
withstanding he  was  the  owner  of  all  the 
property,  primarily,  and  furnished  large 
sums  of  money  to  the  defendant.  It  Is 
quite  true  that  evidence  of  sncb  advances 
Qt  money  was  rejected  by  the  district 
Judge,  on  the  ground  that  such  proof  did 
not  correspond  with  any  averments  In 
the  petition:  but  we  are  ot  opinion  tbat 
bis  ruling  was  erroneous,  and  that  plain- 
tiff, occupying  the  position  ot  defendant 
In  reconvention,  had  the  rlgbtto introduce 
such  evidence  In  rebuttal  of  thedeteudant's 
fllaim,  wltbont  making  any  plea,  replica- 
tions not  being  permissible.  Tbis  Tiew  is 
supported  on  the  hypothesis  of  plaintiff's 
counsel  tbat  these  moneys  were  Invested 
In  stock  and  personal  property  of  the  kind 
mentioned  in  defendant's  recooventlonal 
demand,  and  should  be  carried  into  the 
calculation  of  the  value  for  wblcb  be  in- 
fllsts  plaintiff  is  responsible;  and  It  seems 
so  roanilestly  Just  and  reasonable  that,  to 
our  mln^,tbers  Is  no  escapefromtblscon- 
chiBlon. 

Tbla  much  having  been  premised,  we  will 
dispose  ot  the  contentions  of  the  plalutltf 
wbkb  are  set  up  as  a  bar  to  the  prosecu- 
tion ot  the  defendant's  claim  In  reconven- 
tion, vli.:  (1)  That,  the  latter  having 
pointed  out  to  the  sheriff  the  property  for 
sequestration,  he  la  equitably  estopped  by 
conduct  from  subsequently  asserting  bis 
ownership  of  same;  (2)  that  said  defend- 
ant having,  during  the  period  of  the  con- 
tract, had  the  personal  property  assuseed 
as  that  of  the  plaintiff,  and  upon  bts  own 
affidavit,  he  Is  llkf^wise  estopped  from  mak- 
ingclalm  to  it.  While,  under  ordinary  cir- 
cumstances, such  considerations  would 
have  great  weight,  yet,  under  the  excep- 
tional circumstances  of  this  case,  they 
cannot  be  deemed  controlling:  (I)  Be- 
cause the  sheriff  was  furnished  with  a  de- 
tailed list  of  tbe  property  Intended  torse- 
qnestratlon,  and  a  seizure  ot  which  whs 
demanded,  and  it  fs  likely  enough  that  the 
defendant  merely  Indicated  where  such 
property  could  befonnd,  wlthoutlntendlng 
to  watveorabandon his  right;  (2)  because 
of  the  fact  tbatthedefendant  admitted  the 
ownership  of  the  plaintiff  In  the  real  es- 
tate, and  of  some  of  the  stock  and  per- 
sonal property,  of  which  be  was  also  part 
owner,  he  may  have  thought  an  assess- 
ment, solely  In  tbe  nameot  the  plaintiff, 
would  suffice,  and  Inflict  no  injury  upon 
the  state.  Such  an  assessment  cannot 
have  any  real,  substantia)  bearing  upon 
tbe  rights  of  the  parties,  and  we  must  de- 
cline to  couKlder  it  as  such  in  this  case. 
Plaintiff's  further  eonteotlon  Is  tbat  no 
claim  of  property  can  be  entertained  and 
decided,  under  a  proper  constrnctioD  of 
the  Issues  raised  In  defendant's  answer, 
other  than  such  asappertalns  to  the  prop- 
erty tbat  was  sequestered,  and  made  men- 
tion of  in  tbe  sheriff's  return ;  and  we 
think  there  is  great  force  in  this  conten- 
tion. The  plaintiff's  counael  was  careful 
to  make  oat  a  list  of  property  which  be 
desired  «died,  and  banded  It  to  tbesheriff ; 
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and  that  Is  the  property  he  sequestered  In 
part,  though  he  sequestered  some  addi- 
tional property.  In  the  answer  there  Is  a 
declaration  to  tbe  effect  that  the  sheriff 
did  seize  and  actually  take  Into  his  posses- 
sion other  property  belonging  to  him,  ot 
which  no  account  Is  taken  In  the  Inven- 
tory and  return,  and  for  wblcb  be  makes 
claim ;  because  hla  contention  is  that, 
when  plaintiff  gaTe  bond  and  released  tbe 
property  from  seizure,  he  took  possession 
thereof,  and  placed  it  In  tbe  bands  of-  bis 
agent,  where  it  now  Is.  But  there  la  no 
list  or  description  of  thepartlcularproper- 
ty  referred  to  whereby  It  can  be  identified 
with  any  degree  ot  certainty,  and  to  hold 
an  absentee  landlord  to  u  rigid  accounta- 
bility for  large  values,  predicated  upon 
BQch  an  averment,  would  be  manifestly 
nnjnst.  The  kind  and  character  of  tbe 
property  Is  given  In  the  Judgment,  and  re- 
ferred to  In  a  previous  paragraph  of  this 
opinion.  We  Chink  It  better  to  limit  this 
decision  to  the  property  sequestered,  re- 
serving the  rlgbta  of  the  defendant  to  make 
claim  to  any  other  property  ot  which  the 
plaintiff  may  be  illegally  possessed. 

Confining  oureelves  to  an  examination 
and  comparison  of  the  Items  and  amoants 
stated  In  tbe  Judgment  with  those  enu- 
merated In  the  sheriff's  return,  we  And  the 
following  to  be  a  Just  and  proper  settle- 
ment between  the  parties,  to-wit:  That 
tbe  tolIowlDg  Items  of  property  listed  in 
tbe  Jodgment  be  reduced  In  value  by  the 
following  amounts,  vli. : 

The  mule  Mury  by..........   $  75  00 

The  mule  Rock  1^  ,   S5  00 

Tbe  mule  Jane  by   50  00 

The  mare  Katy  by.   25  00 

The  mare  Bella  by.   20  00 

The  mare  QueeD  by   SO  00 

The  horse  Bondeaa  by   75  00 

Tbe  horse  Kee  by...,,  ,  10  00 

Two  horse  carts  by.   20  00 

Two  buggies  by   10  00 

One  lot  of  oUckens  by   8  70 

Ooe  lot  of  geese  1^.   8  80 


Aggregate  reduction  of   SB80  50 

That  tbe  following  Items  of  property  be, 
and  the  same  are  to  be,  stricken  from  said 

list,  viz. : 

Oaeduck,  at.  $  Hi 

One  saddle,  at  7  00 

5  BOWS  with  pig  ,   45  00 

1  boar   15  00 

26  head  of  hogs   78  00 

7  sugar  coolers   S8  00 


Aggregating  in  value   $178  85 

These  diminutions  and  reductions  will 
operate  a  change  of  the  alternate  values 
of  tbeartlcles  epecitied  by  the  total  sum  of 
^380.50,  and  deduction  from  the  llat  ot 
property  which  the  Judgment  decrees  to 
belong  to  the  defendant  ut  tbe  articles  last 
enumerated,  having  an  aggregate  valua- 
tion of  f173.25;  and,  as  thos  altered  and 
amended,  the  Judgment  should  beafflrmed. 
It  is  therefore  ordered  end  df^ireed  that 
tbeJudgmeDt  appealed  from  be  amended 
in  tbe  following  particulars,  viz.:  {u)  By 
eliminating  altogether  the  claim  and  de- 
mand of  tbe  defendant  for  a  share  of  the 
increase  of  the  borned  cattle,  and  In  tbe 
Judgment,est1matedto  beworth  98W>;  (b> 
by  rednclng  the  Talae  of  tbe  varlons  Items 
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of  property  Hated  above  by  the  amonnt  ol 
•il80.6U;  (c)  by  rejecting  and  diaallowlnx 
tbe  defendant's  clHim  tu  the  ownemhlp  of 
other  articles  enomerated  abore,  Talned 
at  9175.^.  And  It  is  further  ordered  and 
decreed  tliat.  as  amended,  said  Judsment 
be  aflSrmed  at  appellee's  eost;  the  right 
of  defendant  being  reaerved  tu  claim  any 
other  property  than  sacb  as  was  setineB- 
tered,  and  the  riarht  of  plaintiff  Is  also 
reserved  to  claim  of  defendant  an  account 
and  settlement  ol  moneys  bad  and  re- 
ceived. 


(44  La.  Ann.  188) 

In  re  HcARBORoroH  et  al.    (No.  10,901.) 

Sample  t.  Scarbohough.  (No.  10,901.1 

(Supreme  Court  of  Lou^iamA.  March  7,  WXL 
44  La.  Ana) 

BBS  JUDIOATA— How  PlBADBD— TUTOR  AS  ADMIK- 

UTKATos— Debts  ot  Bdcobssiok. 
1.  There  Is  no  form  required  fur  preseotlog 
the  plea  of  res  judicata. 

3.  It  is  only  necessary  that  it  be  spaolally 
and  sptMilflcallr  pleaded. 

8.  Tbe  plalntlfl  may  plead  It  to  defendants 
answer  by  way  of  exception. 

4,  It  is  Immaterial  In  what  form  presented. 
6.  Where  a  tutor  administers  a  aucoeulon 

vhloh  faw  debts  against  it,  with  tbe  consent  of 
the  oreditnrs,  he  can  hold  tiis  property  as  tutor 
only  after  he,has  (ally  administered  tne  snoces- 
slon. 

6.  If  the  tutor  conduct  the  mercantile  uid 
planting  business  left  by  the  deceased,  and  bor- 
rows money  to  pay  off  sQcoesslon  debts,  and  Uien, 
to  pay  off  this  debt  so  created,  uses  money  made 
in  the  business,  and  then  borrows  money  to  pay 
off  the  indebtedness  of  tbe  bnslnesa  created  sfnoe 
the  opening  of  the  snocesslon,  this  last  debt  Is  a 
debt  against  the  sacoe^on,  and. not  against  the 
tutrasfaip. 
{.SyVxima  by  the  Court.) 

Appeal  from  district  coort,  parish  of 
DeSoto;  W.  Pikk  Hall,  JadKe. 

Tbe  succesBlon  of  Henry  F.  FalUlore, 
deceased.  O.  H.  F.  Sample,  claiming  to 
be  B  credltorof  deceased, proceeded  by  mie 
acalnet  R.  N.  Scarborough,  natural  tutor 
of  Henry  F.  and  Thomas  F.  Scarboronsh, 
who  were  sole  heirs  of  deceased,  to  compel 

ftayment  of  the  debt.  From  a  Judsment 
or  the  tutor,  Sample  appeals.  Beverued. 

B.  IV.  StitberJtn,  for  appellant.  J.  F. 
Pienottt  for  appellee. 

McFnbry,  J.  This  case  was  before  this 
court  in  March,  1891, and  thepleadlngs  are 
stated  in  the  opinion  In  48  La.  Ann.  816,  8 
South.  Bep.  940.  The  suit  was  remanded 
for  further  proceedings  to  ascertain 
whether  the  succession  was  under  admin- 
istration when  the  debt  upon  which  tbe 
plaiutlff  in  rule  proceeded  to  enforce  Its 
payment  was  created.  Tbolawappllcahle 
to  the  administration  of  succfasions  by 
tutors  lu  the  Interest  of  both  creditors 
and  minors  was  fully  discussed  in  the 
opinion  remanding  the  case.  It  is  not 
necessary  to  refer  to  this  question,  which 
Is  referred  to  in  the  brl^  of  counsel. 

When  tbe  case  wss  reinstated  In  the 
lower  court,  In  addition  to  objections  to 
the  form  of  proceedings,  tbe  defendant  put 
at  Issue  the  validity  of  the  claim  saed 
on.  To  defendant's  answer  the  plaintiff, 
by  exception,  flied  the  plea  of  nw  Judi- 
cata. The  detendant  objected  to  the  flHng 


of  the  plea  on  the  ground  that  It  was  a 
"  replication  "  or  "  rejoinder  "  to  defendant's 
answer,  which  Is  prohibited  by  article  8S0. 
Code  Prae.  Theobjectlons  were nvemiled, 
to  which  the  defendant  excepted  and  re- 
served his  bin.  Tbe  plea  may  be  presented 
by  petition,  exception,  or  role,  or  by  Inter- 
vention, or  In  any  form  of  procepdlnr; 
and  whenever  the  same  questions  reenr 
between  the  same  parties,  even  under  a 
different  form  of  procednre,  the  exception 
of  res  Jadie&ta.  entops.  There  Is  no  par- 
ticular form  required  tor  pleading  it.  It 
may  be  pleaded  either  by  way  of  exception 
or  In  the  answer;  the  only  requirement 
being  that  it  be  specially  and  specifically 
plPEded.  There  is  no  way  in  whicli  the 
plaintiff  can  plead  It,  unless  by  exception 
or  special  plea.  The  form  ts  Immaterial. 

PlolntlfTs  claim  was  presented  for  ap- 
proval to  the  court  by  the  defendant  as 
tutor.  AH  partlea— iheplaintltr.creditors, 
the  under  tutor,  and  the  defendant  as 
tutor— were  represented  In  the  Judgment 
homologating  the  account.  There  was 
no  opposition  to  the  account,  and  it  be- 
came flnul  and  definitive  as  to  all  parties, 
and  the  Judgment  thereon  operated  as  an 
-effectual  estoppel  to  all  parties  tbos  repre- 
sented. While  presented  as  the  account  of 
the  tutor,  it  was  In  fact  an  account  of  his 
administration  of  the  surcemion,  which 
he,  with  tbe  consent  of  the  creditors,  was 
administering  by  virtue  of  bis  office  aa 
tutor. 

Tbe  facts  disclosed  by  the  record  and  be- 
fore the  court  are  as  follows:  Henry  F. 
Fullllove  died  In  February,  1886.  Ha  left 
an  estate  consisting  of  plantations,  a 
storehouse,  and  stock  of  goods.  He  wa» 
a  merchant  and  planter,  and  was  engaged 
In  the  usual  line  of  business  conducted  In 
a  country  store.  Henry  F.  and  Thomaa 
F.  Scarborough,  grandchildren,  were  hfa 
heirs.  R.  N.  Scarborough,  the  father  of 
the  children,  and  surviving  husband, qual- 
ified as  natural tntorof  hlH  mlDorchlldrm. 
Aa  tutor,  be  took  poRaession  of  the  effects 
in  the  succession  of  Fullllove.  On  Manib 
24, 18H5,  a  family  meeting  was  convened 
on  the  petition  of  Scarborough,  tutor. 
He  represented  that  said  succession  owed 
aboat  94,000,  and  that  there  were  no  funds 
on  hand  to  pay  this  amount;  and  he  also 
recommended  that  tbe  mercantile  and 
plantlug  business  conducted  by  the  de- 
ceased should  be  continued.  Tbe  family 
meeting  whlrih  convened  advised  as  the 
tutor  had  recommended,  and  also  advised 
that  be  be  authorised  to  contract  debta 
to  the  amonnt  of  95.000  In  thelDtereat  of 
said  business.  The  succession  really  owed 
98,708.02.  and  Its  assets  were  large;  the 
indebtedness  ouly  belug  about  10  percent, 
of  the  value  of  the  succession  effects.  A 
proflt  was  made  by  the  business  for  tbe 
year  ISM.  Another  family  meetiog  wnn 
convened,  and  tbe  tutor  authorised  to  bor- 
row 95,000  and  to  continue  the  business. 
At  the  end  of  the  year  1K87.  he  procured 
another  family  meeting,  which  authorised 
him  to  borrow  98,000  and  to  continue  the 
business  to  March  2S,  1888.  On  2M  Feb- 
ruary, 1887,  thedebtsof  the  snccenslon  had 
been  paid  by  money  obtained  from  IVrrIn 
&  Zeigler,  of  Shreveport.  All  tbe  old  debts 
of  the  deceased,  FnlUlova,  were  paid 
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tbroogh  tbls  flrm.  It  took  all  or  the  men- 
■ey  In  tbe  hands  of  the  totor  to  pay  this 
debt.  Id  tbe  meaa  time,  there  were  otber 
debts,  which  had  been  created  since  tbe 
<jpeninK  ot  the  nuccesslon,  and  only  a  short 
period  before  the  account  was  filed  by  the 
tntor.  These  were  debta  created  by  tbe 
tator  In  carrying  on  tbe  boslnesa  antbor- 
Ised  by  the  family  meeting. 

The  defendant  contends  that,  when  the 
debt»  ol  the  succession  were  paid  by  Per* 
rin  &  Zelgler,  this  pnt  an  end  to  tbe  anc- 
-cesslon,  and  Che  tntor  held  tbe  property 
of  tbe  succession  for  the  minors,  and  that 
they,  through  the  tutor,  tbe  moment  the 
succession  ceased  to  exist,  by  tbe  payment 
of  tbe  succession  debts,  went  Into  pos- 
«es8lon  ot  their  Inheritance  from  their 
grandfather;  that  all  debts  created  alter 
this  were  debts  of  tbe  tutorship.  Tbe  dis- 
tinction uialtes  a  material  difference  In  tbe 
nieana  employed  to  secure  the  payment  of 
the  debt,  as  well  as  In  tbe  effect  ot  tbe 
bomolgatlon  ot  tbe  final  account.  To 
pay  the  outstanding  Indebtedness  created 
since  the  payment  ot  tbe  debta  of  tbe  suc- 
cession by  Perrin  &  Zelffler,  the  tutor, 
SvarborouKh,  borrowed  tbe  money  from 
tlie  plaintiff.  Thin  Is  tbe  amount  now 
In  controveray.  From  the  abbreviated 
statement  of  the  facts  In  the  case,  It  will 
be  observed  that  the  efforts  ot  the  tutor 
In  the  administration  of  the  enecesslon 
were  to  pay  its  debts,  which  were  small 
In  amount,  not  exceeding  94,000.  Tbe 
mercantile  and  planting  operations  were 
■conducted  for  this  purpose.  In  his  acts 
of  administration,  he  found  it  necessary 
to  borrow  money  to  pay  off  the  Indebted- 
ness ot  tbe  deceased,  and  to  cootlnne  tbe 
boslness  to  pay  off  the  arooants  that  he 
borrowed.  If  he  paid  the  debts  trum 
money  obtained  trum  one  source,  others 
were  created,  equal  lu  amount,  In  an  en> 
-deavor  to  pay  that  which  was  bor- 
rowed. The  acts  ol  tbe  tutor  In  adminis- 
tering for  the  beirs  and  for  the  creditors 
■cannot  be  dlstlngulsbed.  His  admlnIS' 
tratlon  was  an  entirety ,—one  effort  of  ad- 
ministration to  make  money  to  liquidate 
tbe  Indebtedness.  Tbe  minors  only  bad 
-a  residuary  interest  In  the  succession 
after  the  payment  of  the  debts  of  the  suc- 
■cesslon.  The  old  debts  against  tbe  suc- 
cession, It  la  true,  were  paid,  but  it  was 
In  tbe  coarse  ot  the  administration  ot  the 
saccesslon  in  conducting  the  boslness  left 
by  the  deceased.  Tbe  debts  were  paid 
■either  by  money  borrowed  for  the  porpoKe, 
■or  from  tbe  profits  ot  tbe  business.  It  is 
immaterial  from  what  source  tbe  debts 
were  paid.  Tbe  succession  had  never 
4>ees  treed  from  Its  debts,  tor,  as  rapidly 
as  the  old  debts  were  paid,  new  ones  were 
created,  frt^m  tbe  necessity  of  paying  the 
•old  ones.  These  were  but  snbstltutes  for 
the  debts  left  by  tbe  deceased,  and  all  the 
«ctfl  ot  the  tator  were  done  in  the  line  of 
administering  a  succeRsloD  to  pay  its 
-debts.  In  remanding  tbe  case,  we  said 
that  "it  does  not  appear  from  tbe  plead- 
ings and  aocoont  that  tbe  minora  .Scar^ 
borough  have  entered  Into  possession  of 
their  grandfatber'a  estate  as  an  Inhnrlt- 
ance,  yet  upon  tssne  Joined,  and  trial 
had,  tbe  tact  may  be  made  to  appear. 
Until  this  tact  la  made  to  appear  affirma- 


tively, we  mast  hold  that  a  tntor  acting 
as  administrator  of  an  open  succession 
does  not  possess  apparently  for  tbe  heirs, 
and  that  the  property  will  not  pass  to 
him  as  tntor  until  his  ad  minis  tratlon  as 
Bucb  is  terminated."  Tbeaccount  Sled  by 
the  tutor  was  an  exhibit  of  his  adminla- 
tratluD  ot  tbe  succession.  It  showed 
debts  stin  existing  against  the  surceeslon. 
It  was  a  provisional  account.  Until  tbe 
tutor's  administration  of  the  succession  Is 
terminated,  the  property  will  not  pass  to 
him  as  tutor.  It  Is  therefore  ordered  and 
decreed  that  the  Judgment  appealed  from 
be  annulled  and  reversed,  and  It  Is  now 
ordered  that  tbe  rule  granted  herein  be 
made  absolute,  and  the  prayer  of  tbe 
plaintiff  in  rule  be  granted. 

Wateins,  J.,  {eonea^tiax,^  The  follow- 
ing Is  an  extract  from  the  brief  ot  defend- 
ant's counsel  at  page  28,  vis.:  **  V7e  most 
respectfally  submit  that  tbe  court  was 
drawn  into  errur  as  to  the  true  meaning 
of  tbe  opinion  In  tbe  case  of  Lemmon  v. 
Clark,  36  La.  Ann.  744.  Upon  a  critical 
analysis  ot  that  case,  we  come  to  the  con- 
clusion tbat  the  doctrine  there  announced 
Is  the  reverse  of  the  conclusion  drawn 
from  it  by  the  court  In  tbe  opinion  In  this 
case.  We  do  not  find  that  the  court  thera 
admits  the  doctrine  that  an  appointment 
and  qualification  ot  one  as  tutor  author- 
izes him,  under  such  appointment  and 
quallflratlon,  to  act  also  in  the  different 
capacity  of  administrator  ot  a  succession 
falling  to  his  wards  without  another  ap- 
pointment and  qualification  In  such  other 
capacity,  also."  Beference  to  our  opinion 
will  show  tbat  the  paragraph  Imme- 
diately preceding  the  one  selected  and 
quoted  by  counsel  does  not  state  that  the 
case  of  Lemmon  v.  Clark  recognlied  tbe 
right  ot  a  tutor,  ex  vlrtute  ofUcll,  to  ad- 
minister a  sucession.  Indeed,  It  did  not 
present  tbat  question  for  the  decision  of 
tbe  court  at  all,  nor  does  our  previous 
opinion  say  that  It  did.  It  was  a  case  of 
beIrs  In  possession,  as  Soye  v.  Price,  80  Lu. 
Ann.  was.  But  lo  deciding  tbat  case 
the  court,  for  tbe  purpose  of  illustration, 
merely,  announced  tbe  existence  of  tbe  rule 
stated  by  us,  saying*  "Tbe  cases  quoted 
by  counsel  for  plaintiff  are  all  cases  in 
which  the  tntor  held  in  a  dual  capacity, 
ot  tutor  and  administrator,"  etc.  That 
was  alltheuseonr  previous  opinion  In  this 
case  meant  to  make  nt  the  quotation  from 
Lemmon  v.  Clark.  The  sequence  ot  conn- 
sd's  argument  is  that  the  tutor,  having 
been  appointed  and  qualified  as  such,  and 
uaver  having  been  appointed  and  qualified 
as  administrator  ot  tbe  succession  ot  the 
deceased,  cannot  represent  the  succesfdon 
or  its  creditors,  and  tbat,  acting  as  tutor 
alone,  plaintiff's  account  was  necessarily 
one  of  tutorship  pei  ae,  tbe  homologation 
of  which  was  only  prima  faeh  proof  as 
against  his  wards;  and  therefore,  as  a 
creditor  whose  claim  had  been  acknowl- 
edged and  plared  thereon,  plaintiff  had  no 
right  to  proceed  by  rale,  under  article  890 
of  Code  of  Practice,  as  be  has  done,  for  a 
sale  ot  property  to  pay  same.  But  1  think 
our  opinion  Is  correct  In  announcing,  as  a 
I  proposition  wtdl  sustained  in  our  juris- 
prudence,  that  a  duly  qnalifled,  Iwnded, 
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and  acting  tator  may,  ex  virtute  oSctU 
administer  the  saccesslon  comlns  tf>  his 
wards  without  any  appointment  as  ad- 
ministrator thereof,  and  Id  so  doing  per- 
form the  dnal  lanctiooe  of  tutor  and  ad- 
inlnlstratoF.  True  It  Is.  as  stated  by  conn- 
sel  in  hlu  brief,  that  the  contrary  was  held  to 
be  the  rule  of  Jurisprudence  in  many  early 
caaes.some  ol  which  hecitea.viz.:  Jacobs 
T.  Trlcou,  17  La.  109;  Tlldon  v.  Dees.  1 
Rob.  (La.)  409;  Atchison  v.  Parks.  9  Rob. 
(La.)  141;  Self  v.  Morris,  7  Rob.  (La.)  24; 
Beal  V.  Walden,  11  Rob.  75;  Arthur  v. 
Cochran,  12  Rob.  (La.)  43.  But  ttiias  not 
been  maintained  Id  opinions  of  more 
recent  date,  and  be  cites  none  to  that 
eflect.  In  Martin  t.  Dupre,  1  La.  Ann. 289, 
It  was  held  that  a  tutrix  "had  power  to 
administer  the  estate  as  such.  la  that 
case  the  validity  of  a  sale  at  public  auction 
by  the  tutrix  was  maintained  against  the 
demand  of  a  subsequently  appointed  ad- 
ministrator for  Its  nullity.  In  Bryan  v. 
AtctalaoD.  2  La.  Ann.  468,  the  question 
was  whether  a  tutor,  as  eneb,  might  ad- 
minister a  Bucceraion,  and  aa  to  his  capac- 
ity to  stand  in  Judgment,  In  a  suit  for  the 
sale  of  property,  so  as  to  make  the  decree 
of  sale  binding  upon  the  iielrs  and  credit- 
ors. The  court  auy :  "  It  is  not  pretended 
that  any  creditor  In  this  case  ever  re- 
quired the  appointment  of  an  administra- 
tor, and  the  Judge  was  not  bound  to  ap- 
point one.  So  that.  It  the  tutrix  does  not 
represftnt  the  succession,  creditors  could 
not  enforce  their  rights. "  And,  comment- 
ing on  that  proposition. tbeysay:  "There 
can  he  no  doubt  that  the  succession  was 
properly  represented.**  This  declaration 
was  mad,e  In  answer  to  the  complaint  ol  a 
snbsequently  appointed  admlulstrator  of 
that  succession.  In  Monget  t.  Penny,  7 
La,  Ann.  134,  the  court  held,  upon  the 
princli)le  announced  In  Bryan  v.  Atchison, 
thaftbe  defendant,  as  tutor  to  his  minor 
children,  wastlie  representative  of  the  auc- 
eesslon,  and  as  puch  the  properparty  de- 
fendant In  plaintiff's  anit.  **  In  Hoover  v. 
Sellers,  6  La.  Ann.  ISO,  It  was  held  that 
"It  IB  a  well-settled  doctrine  that  a  succes- 
sion Inherited  by  minors  may  be  admin- 
istered by  their  tutors."  In  Hair  v.  Mc- 
Dade,  10  La.  Ann.  534,  It  was  held  that 
"as  tutrix  [plaintiff]  had  the  rlRht  to  ad- 
minister upon  the  estate  belonging  to  the 
minor  children  without  taking  ont  letters 
of  administration,  unless  required  to  do 
so  by  creditors."  In  State  v.  Leckle,  14 
La.  Ann.  641.  the  foregoing  opinions  were 
cited  and  approved;  the  court  holding 
this  coarse  of  procedure  to  be  "an  excep- 
tion to  the  general  rule  to  be  applied  it 
creditors  do  not  require  the  appointment 
of  an  administrator."  This  Is  now  the 
established  rule  ot  onr  Jarisprndenoe,  and 
It  has  been  sustained  by  this  court  in 
many  subsequent  cases;  and  I  had  no 
though  tot  Its  belngdlsputed.  Vide  Succes- 
sion of  Weber,  16  La.  Ann.  420;  Oucote  -v. 
Bordelon,  24  La.  Ann.  146;  Succession  of 
Be  Lemo,  84  La.  Ann.  38.  All  of  the  fore- 
going cases,  with  tbe  exception  of  the  last 
three,  were  cited  In  the  former  opinion  ot 
this  court  In  this  ease;  and  I  respectlnlly 
submit  that  they  famish  ample  founda- 
tion for  tbe  opinion  expressed,  aa  counml 
wonid  faBTe  learned,  bad  he  taken  tbe  pre- 


caution to  review  them  b^ore  writing  bis 
brief.  I  Goncuv  In  the  present  opinion  ot 
the  court,  tuUy. 

  (44  L*.  Ann.  ST) 

SAMPt^  T.  SCAttBORODQH.    (NO.  10,902.) 

(Supreme  Court  of  LovMana.  March  7, 1898. 
44  Xia.  Ann.) 

VERBAL  SALE  OF  IMMOVABLK^-VALinrTT  AS  TO 
THIRD    PERSONS—BECOBDATION — MOBTOAOES — 
OWNEBBHIP  OF  HOBTOAGOB'-TUTOB  AND  WABn. 
1.  The  authority  of  tbe  thing  adjudged  most 
bo  testea  by  the  requisites  ot  article  23stf  of  the 
Civil  Code.   The  decree  is  not  flnal  nnlew  It 
falls  within  tbe  terms  of  that  articlft. 

3.  Verbal  sales  of  immovables  are  noli  as  to 
third  persons. 

8.  Tbe  promise  to  sell  mnvt  oe  establisbed 
with  the  same  formalities  as  sales. 

4.  Ail  sales  affecting  immovable  property, 
not  reoorded,  are  null  and  void,  ejccept  between 
tbe  pardies  thereto. 

5.  Property  can  be  spedflcally  hypothecated 
only  by  the  owner,  or  some  one  authonsed  to  act 
for  him. 

6.  Tbe  mortgage  Klven  by  one  not  the  owner 
will  not  become  valid  unless  he  acquires  the 

own^bip. 

7.  Joining  the  owner,  who  nas  promised  to 
sell  to  the  moregagor  In  the  sale  of  the  property. 
Is  not  an  acquisition  of  tbe  property,  and  does 
not  give  validity  to  the  mortgage. 

8.  A  tutor  bas  no  right  to  pledge  the  note 
due  his  wards  as  a  security  for  bis  debtn. 

9.  One  of  the  notes,  at  one  time  uolawfally 
pledged,  haviOK  been  returned,  and  tbe  other 
having  been  ooUeated  in  tbe  name  and  for  ac< 
count  of  tbe  tutor,  who  applied  tbeamouat  to  the 
payment  of  bis  debt,  he  nas  no  right  of  action 
to  recover  tbe  amonnt  paid  in  satisnotion  of  bis 
individual  debt. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  De 
Soto;  W.  PiKu  Uali.,  Judge. 

Suit  by  O.  H.  P.  Sample  against  B.  N. 
Scarborough  to  foreclose  a  certain  lien. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  AfSrmed. 

J.  F.  Piersoo^toT  appellant.  E.  W,  Sutb- 
erllo  and  C.  W.  Elam,  for  appellee. 

Brbacx,  J.  Plalntitr  sues  to  foreclose, 
r/a  ordiDart&y  a  vendor's  privilege  and 
mortgage  against  the  defendant,  amount- 
ing to  f  1,287.40,  and  tor  interest  and  fee 
of  attorney,  on  a  tract  of  land  known  as 
the"Fort8oa  Place, "In  the  parish  of  De 
Soto.  The  defendant  makes  no  deteuRe, 
personally.  Aa  the  tutor  of  hie  minor 
children,  he  Intnrvened,  and  lo  bis  peti- 
tion ot  Intervention  avers  tbat  this 
property  was  on  the  15lb  day  ot  Decem- 
ber, 18S6,  mortgaged  to  him,  as  tutor,  to 
secure  two  amounts,  aggregating 98,577.21 
and  Interest.  There  was  another  amount 
$2,600,  claimed,  which  was  subsequently 
abandoned,  and  Is  therefore  no  longer  at 
iasue.  The  mortgagor  was  F.  N.  Cole- 
man, who  did  not  have  a  deed  to  the 
property  mortgaged.  Tbe  Intervener  al- 
leges that  at  the  time  the  mortgage  was 
given  the  mortgagor  bad  paid  tbe  pur- 
chase price,  except  about  f 1,000.  He  as- 
sumed that  the  sale  would  be  made*  to 
him,  and  mortgaged  this  property,  which 
he  did  not  own.  with  other  property  be 
owned  at  the  time.  Tbe  Intervener  avers 
that  in  April,  1888,  F.  M.  Fortson,  who 
had  promised  to  sell  to  Coleman,  sold  the 
property  to  tbe  defendant,  Scarborousb. 
In  tbis  sale  Coleman  Joined,  and  the  de> 
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leodant  contendH  that  In  tboB  Joining  thti 
murtgajfe  before  mentioned  became  valid. 
The  Intervener  also  avera  tbat  be  acted 
without  antliorlty  In  placlnfc  with  plain- 
tin  the  notes  of  bU  mtnur  children,  secured 
by  said  mortKaKes,  as  collateral  secnrlty 
fur  a  debt  of  $3,468.6tf.  Thia  said  amuaiit 
Is  claimed  by  plaiutiJI  in  another  suit 
pending  before  tbls  court.  ScarborouKb, 
tutor,  defends  on  dlOerent  Kronndii.  He, 
as  tutor.  alleKes  tbat  be  has  tbe  rtslit  to 
recover  back  the  mortgage  notes,  and  all 
amounts  collected  un  them,  as  the  claim 
belonged  to  the  minors;  that  the  mort* 
gagnolthe  minors  le  superior  in  rank  to 
tbat  of  the  plaitttilf.  To  tbe  demand  of 
tbe  Intervener  tbe  plalotlff  pleaded  res 
atijadicata,  and  In  Ibt  support  alleged 
tbat  tbe  tutor,  who  is  tbe  Intervener, 
presented  an  account  of  tutorship,  In 
wblch  was  carried  this  claim  of  f3,468.66 
an  due  to  plaintiff.  TblB  account  was 
bomologated  in  1889. 

This  Judgment  was  the  sabject-raatterof 
a  suit  before  tbls  court  at  Its  last  sesaton. 
48  Ln.  Ann.  316,  8  South.  Rep.  940.  This 
court  beld  that  tbejudgment  did  not  have 
tbe  appearance  of  one  enforceable  against 
tbe  minors,  as  it  was  not  proven  that  they 
had  been  placed  in  pOBsesslon,  and  tbe 
Buccession  closed ;  that  If,  on  tbe  trial  uf 
the  merits,  It  should  be  conclusively 
shown  that  tbe  tutor  administered  tbe 
succession  ex  vlrtute  oScii,  a  rule  under 
Code  Prac.  art.  990,  was  tbe  proper  remedy 
to  enforce  payment.  Tbat  case  was  re- 
manded lor  further  proceedings.  It  was 
tried.  Judgment  was  rendered  iu  favor 
of  R.  N.  Scarborough,  tutor,  wblch  was 
revenied  by  this  court.  44  La.  Ann.  — . 
10  South.  Kep.  858.  Tbe  issues  are  differ- 
ent In  tbe  pending  rase.  Tbe  action  is  to 
recover  on  a  note  secured  by  mortgage. 
Tlie  Intervener  clalmEi  a  superior  mort- 
gage; and  certain  notes  and  obligations, 
be  alleges,  are  Illegally  held  liy  the  plain- 
tiff. The  parties  are  not  tbe  same.  In 
one  case  tbe  defendant  debtor  is  sought 
to  be  held ;  In  the  other,  the  contention 
arlnee  about  the  indebtedness  of  a  succes- 
Blon,  and  the  mtide  of  enforcing  collection. 
The  plea  of  Us  pendens  was  also  filed 
against  the  Intervention.  The  cause  of 
action  Is  not  the  same.  A  final  Judgment 
In  the  case  pleaded  as  Us  pendens  will  not 
settle  the  Issues  in  this  ca^e.  To  sustain 
the  plea,  not  only  the  subject,  but  tbe  par- 
ties, must  be  the  same,  or  privies  to  tbe 
parties  In  tbe  pending  suit.  Tbe  subject- 
matterlnvolved  Inthepresentcasels  differ- 
ent from  that  in  tlie  case  of  the  tutortiblp 
of  the  minors  Henry  F.  and  Thomas  Scar- 
borough, (trample  v.  Scarborough,  10 
South.  Rep.  $58.)  The  relief  asked  for  is 
different.  In  the  matter  of  the  sale.  In 
said  case,  it  Is  contended  that  tbe  Judg- 
ment is  not  binding  on  tbe  minors,  and 
tbat  the  property  cannot  be  sold  un  rule 
to  sell  as  against  an  administrator  In 
this  case.  They  seek  to  recover  notes 
pledged  as  collateral,  and  the  amount  col- 
lected by  the  creditor  on  the  collateral, 
and  to  prevent  a  mortgage  from  being 
enforced  as  first  In  rank.  PlaintUt  also 
arge^  an  exception  tbat  the  intervention 
is  la  its  nature  Independent  of  tbe  main 
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action  brongbt  by  pinlntttf,  and  not  con- 
nected with  or  Incidental  to  tbe  same. 
Tbe  intervener  alleges  an  Interest,  and 
claims  that  he  has  a  prior  mortgage,  and 
alleges  tnat  plaintiff's  mortgage  is  in  valid. 
The  interventional  demand  Is  clearly  con- 
nected with  tbe  main  action.  It  was 
properly  used  to  protect  a  right  In  the 
property  plaintiff  asks  to  have  sold  for 
tbe  payment  of  bla  alleged  mortgage. 
These  pleas  were  properly  overruled. 

ON  TBS  MERITS. 

The  priority  In  rank,  vel  non,  of  plain- 
tiff's mortgage,  presentii  the  first  ques- 
tion for  our  determination.  It  is  conced- 
ed that  at  the  time  tbe  mortgage  to  Scar- 
borough, tutor,  was  signed,  the  mortga- 
gor was  not  tbe  owner.  Tbe  intervener 
does  not  contend  that  tbe  mortgage  by 
one  not  tbe  owner  gives  him  a  right.  He 
claims  that  the  promise  to  sell  has  been 
compllud  with,  and  that  the  mortgage 
bad  thereby  become  valid,  and  relies  upon 
article  3304  of  the  Civil  Code :  "  This  mort- 
gage shall  be  valid  if  he  [the  mortgagor] 
abonld  ever  after  acquire  tbe  ownership 
of  the  property,  by  whatever  right."  In 
support  of  bla  contention,  he  Invokes  the 
fact  that  the  notes  secured  by  this  mort- 
gage (Coleman  to  Scarhoroagb,  tutor,) 
were  pledged  to  the  plaintiff,  and  that,  in 
the  written  receipt  of  tbe^e  notes,  It  is 
stated  that  they  are  secured  by  this  mort- 
gage, and  tfaathels  thereforeeatopped.  He 
also  relies  upon  a  sale  made  In  1888. 
WItb  reference  to  tbe  sale.  It  appears  that 
the  party  who  had  verbally  promised  to 
sell  was  unable  to  return  the  amount  he 
bad  received  on  account  of  the  price,  and 
tbe  party  (tbe  said  mortgagor)  who  was 
to  buy  was  unable  to  pay  tbe  remainder 
to  consummate  tbe  sale ;  whereupon, 
Fortson,  who  had  promised  to  sell  to 
Coleman,  offered tite  land  to  Scarborough, 
who  purchased.  Tbe  Intter  applied  to 
plaintiff  to  borrow  the  money  to  pay  for 
11.  Plaintiff  consented  to  loan  the 
amount  provided  notes  secured  by  mort- 
gage and  vendor's  privilege  wereexecuted 
by  the  buyer,  which  would  be  transferred 
to  him,  (plafutiff.)  The  deed  was  signed, 
and  tbe  note  transferred.  In  compliance 
with  tbe  agreement  made.  Tbe  property 
was  not  sold  to  tbe  mortgagor  at  all. 
Although  never  owned  by  the  mortgagor, 
the  Intervener  pleads  the  act  of  mortgage 
to  defeat  plaintiff's  claim,  and  contends 
that  It  precedes  that  of  bis  creditor. 
Tbere  was  a  verbal  promise  to  sell.  The 
conditional  promise  to  sell  does  not  give 
tbe  right  to  mortgage  property,  and  no 
right  will  arise  under  the  mortgage  unless 
the  promise  .  Is  followed  by  eon-.pliance. 
The  receipt  Invoked  does  not  create  a 
mortgage,  as  none  exists.  The  plaintiff 
testifies  that  he  did  not  know  of  any  such 
mortgage.  Tbe  declaration  in  tbe  receipt 
does  not  give  validity  and  binding  effect 
to  the  alleged  mortgage.  The  condition 
laid  down  in  tbe  article  uf  the  Code  is 
tbat  the  mortgage  shall  be  valid  if  the 
mortgagor  becomes  tbe  owner.  Tbe  re- 
ceipt did  not  make  tbe  mortgagor  tbe 
owner,  and  therefore  the  alleged  mortgage 
was  ineffective.  An  estoppel  Is  limited 
to  qoeations  concerning  tbe  receipt,  and 
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does  not  apply  to  incldeotal  deBurltitlons. 
A  receipt  may  be  contradicted  or  ex- 
plalaed.  "Even  In  a  deed,  the  recital,  to 
operate  an  estoppel,  must  appear  as  In- 
tended not  to  beqaeationed,  or  that  In- 
jDBtlce  wonid  toDowU  tbeconri;  were  to 
allow  It  to  be  contradicted."  Blselow^ 
Estop,  p.  811.  The  property  bavlng  been 
sold  by  the  owner,  no  one  can  lay  claim 
to  any  rif^ht  nnder  the  mortgage  not  ex* 
ecated  by  the  owner.  Id  the  deed  of 
mortgage  of  December,  1886,  by  Coleman 
(not  the  owner)  to  Scarborough,  tutor, 
It  la  declared  that  the  mortgagor  expects  to 
raceire  a  title.  The  owner,  who  had 
promised  to  sell,  as  a  wltnema  states  that 
it  was  agreed  that  no  sale  would  be 
passed  before  payment  of  the  price.  The 
price  was  not  paid,  and  the  property  was 
sold  to  another.  The  salA  to  the  mort- 
gagor never  was  made. 

The  intervener  claims  oneol  the  notes 
Identified  with  the  alleged  mortgage, 
amoanting  to  $2,075,  and  the  amount 
collected  in  payment  of  another,  also  iden- 
tified with  the  act.  These  notes  were 
pledged  to  secnre  the  payment  of  certain 
amounts  dueby  thelntervener.  Thelssues 
do  not  establish  a  pecuniary  responsibility 
on  the  part  of  plaintiff,  for  be  has  re- 
tamed  the  notes,  and  only  received  an 
amount  in  payment  of  a  sam  due  him. 
The  iu tervener  In  this  case,  sometime  since, 
in  another  suit,  intervened,  and  alleged 
that  he  had  posseBsion  of  the  note  he  now 
seeks  to  recover.  Since  that  intervention 
was  filed,  It  Is  not  shown  that  plaintiff 
has  bad  It  in  bis  poBseesion.  The  record 
discloses  that  it  baa  not  been  in  posaea- 
sion  of  the  plaintiff  since  1888. 

With  reference  to  the  amount  collected 
on  the  second  note.  It  appeai-e  of  record 
that  the  mortgagor,  Coleman,  sold  cer- 
tain property  to  James  F.  Greer  on  9th 
February,  1888.  The  notes  were  at  the 
time  in  the  possession  ofSample,  the  plain- 
tiff, pledged  as  before  mentioned.  One  ol 
these  pledged  notes  was  paid.  The  other 
was  returned  to  the  intervener.  Tbeqnes- 
tion  does  not  arise  on  tbese  notes  as  being 
in  the  bands  of  the  pledgee  claiming  a 
right,  but  arises  alter  one  of  the  pledged 
notes  has  been  paid,  and  the  other  is  in 
the  possession  of  the  pledgor.  The  inter- 
vener seeks  to  make  the  at  one  time 
pledgee  return  an  amount  received,  and 
return  a  note  of  which  be  already  has 
possession.  The  mortfragor  bad  the  ab- 
solute right  to  pay  his  debt  secured  by 
mortgage,  and  the  poBslbllity  that  the  tu- 
tor will  squHuder  the  amount  will  not 
affect  the  receipt.  Blddell  v.  Vizard,  85 
La.  Ann.  81U.  The  notes  were  collected 
for  account  of  the  tutor,  who  applied  the 
amount  to  the  discharge  of  his  debt.  It 
is  a  fait  accompli,  and  cannot  be  revoked 
at  the  instance  of  the  tutor,  who  person- 
ally made  the  payment. 

With  refereoce  tu  the  claim  of  $3,468.66. 
We  are  relieved  from  giving  it  considera- 
tion in  this  case,  as  it  has  received  the 
court's  attentfon*  and  was  the  subject- 
matter  of  another  suit,  decided  to-day,  (10 
South.  Rep.  868  )  In  which  It  Is  held  that 
the  amount  la  due. 

Judgment  affirmed, at  appellant's  costs. 


(44  La.  Asa.  BU> 

H.   B.  CI.AFUN  Co.  T.  FbIBLBM&N  Ot  A/.t 

(SwEETZEK,  PEMBROKE  &,  Co.  Bt  a/..  In- 
terveners.) (No.  11,004.) 

(Suprvnu  Cmart  of  LouUiana.  Karoh  7. 1808. 
44  La.  Ann.) 

Fbrhhftobt  Bxobftiok— Waitbb — Kon~LiA- 

EIUTT   or  IXDOBSBB— AtTACHMBNT— iNTMWr- 

1.  A  paremptory  exception  goinff  to  tbecaoae 
of  action  IS  not  waived  b;  bemK  referred  to  the 
merits,  and  tried  and  sobmltted  with  them. 

a.  The  Indorser  of  a  promissory  note  only  be- 
oomes  the  debtor  of  tfie  Bolder  after  complying 
with  the  conditions  of  presentment  at  matorttyi 
failnre  of  maker  to  pay,  and  dne  notice  given. 

&.  A  demand  agaiQat  an  iodors^,  brought 
before  matority,  Is  properly  rejootad  on  excop- 
tion  to  cause  of  action,  or  even  under  thegeneral 
issae. 

4.  Creditors  who  have  attached  the  same 
property  may  Intervene  In  a  prior  attaohment 
proceeding  by  another  creditor,  and  oppose  the 
maintenance  thereof;  and  the  prima  facie  proof 
of  debt,  which  the  law  sanatioos  as  sufficient  to 
authorize  their  attachments,  is  also  sufficient  to 
maintain  their  Interventions,  without  requiring 
them  to  anticipate  the  Issaes  Involved  In  their 
snlts  against  their  debtor,  and  to  make  such 
proof  as  woald  sostaln  a  final  Judgment. 

6.  The  attachment  mnststand  or  fall,  aooord- 
Ing  to  state  of  facts  at  date  of  Isauanoe,  and  the 
demand  In  thta  case  is  nw  ol  a  nature  to  anthor- 
Ise  an  attachmeat 
(Svtlabtw  bv  the  Oburl) 

Appeal  from  district  conrt,  parUili  of 
East  Baton  Bonge;  (Jbokgb  W.  Bocknbr, 
Judge. 

Attachment  by  the  H.  B.  Clafiln  Com- 
pany against  B.  Felbleman  &  Co.  Sweet- 
ler,  Pembroke  &  Co.  and  others  inter- 
vened. From  a  Judgment  rejecting  Ita 
claim  as  to  three  notes,  and  also  sustain- 
ing the  interveners',  plaintiff  appeals.  Af- 
firmed.  Behearlng  refused. 

Gas  A.  Breaux  and  Farrar,  Jonaa  A 
Krattschnitt,  for  appellant.  Henry  L. 
LuMarusEtaA  C.  C  Bird,  for  defendants 
and  appellees.  Read  Jk  Goodale,  for  In- 
terreaerB,  appellees. 

Fennrk,  J.  The  H.  B.  Claflin  Company 
Instituted  this  attachment  suit  against 
the  commercial  firm  of  B.  Felbleman  & 
Co.,  claiming  an  Indebtedness  as  due 
tbem  by  the  defendant  of  $30,970.70,  of 
which,  however,  the  sum  ol  $22,500  was 
claimed  by  them  as  holders  of  three  prom- 
issory notes,  of  $7,600  each,  which  were 
made  by  the  firm  of  Cohn  &  Felbleman. 
and  Indorsed  by  the  defendant,  and  not 
due  at  the  date  of  suit.  The  defendant 
firm  promptly  Interposed  an  exception  to 
the  cause  of  action,  on  the  ground  "that 
the  action  Is  premature,  and  tbe  debt  not 
dne."  Subsequently. Sweetser.  Pembroke 
ftCo.and  sundry  other  alleged  creditors  of 
B.  Felbleman  &  Co.,  who  had  levied  attach- 
ments on  the  same  property  attached  by 
the  Daflin  Company,  Intervened  in  this  suit, 
and  setting  up  that,  as  to  the  said  claim 
for  S22,500,  it  could  not  authorise  or  sus- 
tain an  attachment,  tbey  prayed  that,  to 
this  extent,  the  plaintiff's  attachment  be 
not  Bustained  or  recognised  as  inferior  to 
tb^r  attachmenta.  Ttalsinterventlon  was 
pot  at  Issue  by  answer,  and  the  de- 
fendants also  appeared,  and  filed  an  an- 
swer to  tbe  principal  salt,  in  whlcb. 
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first  "reserving  the  benefit  of  the  excep- 
tion herelu  llled,"  they  pleaded  the  gen- 
eral denial.  On  JanuHry  18th.  on  motion 
of  detendantB*  connsel,  without  ob)ectlon, 
the  exeeptlon  was  referred  to  the  merits. 
The  canae  was  then  aaulgned  tor  trial  tn- 
stanter,  and,  after  Introduction  of  evi- 
dence and  argument  of  counsel,  was  sub- 
rolCtedtothu  court.  Jadgment  wasren* 
dered  In  favor  of  the  Gaflln  Gompanr  to 
the  extent  of  the  debt  due,  with  recogni- 
tion of  their  Attachment  privilege,  but  re- 
jecting tbelr  demand  on  the  three  notea 
of  (7,600  each,  above  referred  to,  and  alao 
enstalning  the  Intervention  of  Sweetzer, 
Pembroke  &  Co.  et  al.  From  this  Jadg- 
ment the  Glaflln  Company  appeals.  The 
appellant  clalma  that,  by  referring  tbelr 
exception  to  the  merlta,  and  by  going  to 
trial  GO  the  merits  without  requiring  the 
court  to  puaa  upon  the  exception,  defend- 
ant must  be  held  to  have  waived  the  ex- 
ception. It  relies  on  the  following  au- 
thoritleit:  Mix  v.  Creditors,  S9  La.  Ann. 
624.  2  South.  Bep.  891;  Boone  v.  Carroll. 
86  t.a.  Ann.  284;  Chaffd  t.  T^udeltng,  84 
La.  Ann.  966;  Francis  v,  Tjavlne,  20  La. 
Ann.  812.  Reference  to  them  will  show 
that  they  apply  only  to  dilatory  or  de- 
clinatory exce[)tlone,  the  effect  of  which  Is 
only  to  retard,  or  change  the  forum  of. 
the  action.  The  exception  here  fa  not  of 
that  character.  It  Is,  by  Its  terms,  an  ex- 
ception to  the  "cause  of  action, '  baa^  on 
the  elementai7  proposition  that  the  In- 
dorser  of  a  promissory  note  Inenm  no 
other  obligation  except  to  pay  In  case  the 
maber.  on  due  demand  at  maturity,  ahall 
fail  to  pay,  and  In  case  due  and  legal  no- 
tice thereof  shall  be  given  to  him.  Hence, 
before  matnrlty.  the  Indoraer  Is  not  the 
debtor  of  the  holder,  who  baa  no  canse  of 
action  against  him.  Sneh  a  defense  would 
be  conclusive  under  tbe  general  Issue,  or 
even  on  application  to  confirm  a  defanlt. 
ft  waa  never  waived  by  detendnots.  was 
entirely  snsceptible  of  being  referred  to 
and  tried  with  the  merits  as  part  of  them, 
and.  In  point  of  fact,  the  Judgment, 
though  It  does  not  mention  the  exception, 
la  obviously  based  upon  It. 

We  think,  moreover,  the  Interveners 
properly  eatabllshed  their  right  to  Inter- 
vene. They  were  attaching  creditors  of 
the  same  property,  and  made  their  at- 
tachment proceedings,  parts  of  their  peti- 
tion. These  exhibited  the  piima  fncle 
proof  of  debt  which  the  law  sanctlona  as 
sufficient  to  antborlse  the  attachment, 
and.  If  they  were  aathorlied  to  attach, 
they  were  authorised  to  Intervene,  and 
to  protect  their  attachment  from  belnx 
nullified  by  tbe  allowance  of  a  preference 
In  favor  of  a  prior  Illegal  attachment. 
They  were  not  bound  to  anticipate  the 
Issues  Involved  in  their  suit  against  the 
debtor  by  proof  of  their  claims,  such  as 
would  sustain  a  final  Judgment  against 
him.  Their  Interest  Is  too  palpable  to 
admit  of  dispute,  since  the  maintenance 
of  plulntlff^B  attachment  wonld  render 
tbelr  own  futile.  The  case  Is  fnlly  within 
the  authority  of  Bank  v.  Moss,  41  La. 
Ann.  227.  6  South.  Hep.  25,  where  we  held 
that  an  attachment  must  stand  or  fall 
according  to  the  state  of  facta  existing  at 
date  of  IsHuance;  that,  in  order  to  auatain 


It,  the  debt  mnst  be  unconditional;  and 
hence  that  the  holder  of  n  bill  of  exchange, 
not  yet  due,  cannot  attach  against  the 
drawer  of  the  bill,  because  his  liability 
does  not  arise  nntll  after  compliance  with 
the  conditions  ul  presentment  at  matu- 
rity, failure  of  the  drawee  to  pay.  and  doe 
notice.  We  can  discover  no  urror  In  the 
Jadgment  appealed  from. 
Judgment  affirmed. 

OM  REHBABING, 
(April  18,  1893.) 

W&TET!TB,  J.  The  Importance  of  the 
questions  Involved,  and  the  earnestness 
with  which  the  application  has  been 
presented,  have  Induced  as  to  re-e::amlne 
tbe  case.  Counsel  do  not.  however,  seem 
to  be  In  agreement  aa  to  the  character  of 
the  questioned  contract  of  the  defendants, 
—■one  presenting  thntbeory  that,  notwith- 
standing averment  Is  made  In  the  petition 
that  their  contract  la  one  of  indorsement, 
yet  they  are  entitled  to  take  Judgment 
against  them  as  principal  debtors,  on  the 

}>roof  fn  the  record,  admitted  without  oo- 
etlon;  while  that  presented  by  other 
couuRel  is  that,  lu  truth,  they  are  either 
seenrlties  in  aoHdo,  or  solidary  obligors, 
and  bound  primarily.  In  addition  to  tbe 
foregoing,  the  point  Is  made  and  insisted 
upon  that  the  Interveners  are  merely  ordi- 
nary litigants,  tendering  Issues  of  fact  for 
trial,  which  they  are  bound  to  establish, 
and,  falling  to  do  Bo,are  not  entitled  to  re- 
cover. Thecase  before  us  iaa  controversy 
between  the  plalntlir,  aa  flrat  attaching 
creditor  of  B.  Feibleman  &  Co..  defend- 
ants, and  the  Interveners  as  second  attach- 
ing creditors  ^f  tbe  same  property;  the 
latter  claiming  the  right  to  prime  the 
former  In  the  distribution  of  the  proceeds 
thereof,  after  the  defendants'  absolute  in- 
debtedness has  been  satisfied  therefrom. 
It  is  error  to  insist  that  Interveners  seek 
to  obtain  a  Judgment  In  this  suit  against 
the  defendants.  They  are  only  seeking  to 
reduce  and  restrict  the  amount  of  plain- 
tiff's Judgment  against  them, so  aa  to  ena- 
ble them  to  realise  something  out  of  the 
property  attached.  Uanlfeatly,  the  de- 
fendants' exception  and  answer  cannot 
alfect  their  right.  All  that  la  necessary  in 
order  to  entitle  a  party  to  Intervene  In  a 
pending  suit  between  other  parties  Is  that 
his  petition  shall  disclose  an  interest  In  the 
success  of  either  party,  or  an  interest  op- 
posed to  both  parties.  Code  Pr.  §  8U0. 
The  proposition  on  which  the  Interveners 
mainly  depend  la  that  the  plaintiff's  de< 
mand,  to  the  extentof  922,600,  le  based  up- 
on Indorsements  of  B.  Feibleman  &  Co. 
upon  tne  notes  of  Cohn  &  Feibleman, 
drawn  to  their  own  order,  and  by  them 
Indorsed,  and  made  payable  at  a  fnture 
date,  and  not  due  at  data  of  suit;  and  that 
on  such  Indorsements  no  attachment  will 
lie,  hecaam  the  obligation  of  an  Indorser 
Is  conditional  only,  and  cannot  become 
absolute  nntll  the  maker  Is  In  default  for 
nonpayment,  and  due  preaentment,  pro- 
tost,  and  notice  have  been  made.  In  the 
assertion  and  maintenance  of  such  a  prop- 
osition Interveners  certainly  had  an  inter- 
est, and,  In  support  of  such  plea,  It  was 
only  neceesary  that  they  ahould  allege  and 
prove  the  exlatence  of  tbelr  attachments. 
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and  the  character  of  the  defendants*  con- 
tract. The  asnertlon  of  their  Interest  doea 
nutdepend  at  all  open  thoTalidltyoI Inter- 
veners' claims  against  the  defendants,  for 
tliat  iu  not  an  isnne  In  this  case.  Defend- 
ants objected  to  the  introduction  of  erl- 
(lence  tending  to  establish  them.  The 
real  object  of  their  demand  Is  to  diminish 
the  plaintllf's  claim  against  the  defend- 
ants, BO  that  the  extent  of  thdr  privilege 
cn  the  property  attached  mlf^ht  becorre- 
spondinKly  reduced,  in  order  that  this 
object  be  accomplished,  it  became  neces- 
sary that  the  claims  of  the  Interveners 
should  be  presented  "to  the  court  by 
whose  mandate  the  property  was  flrst 
seized, "so  that  It  should  "proceed  to  daaa 
the  prlrileges  •  *  •  according  to  their 
rank,  "  *  •  in  a  summary  manner,** 
etc.  Rev.  St.  §  2903.  From  the  record  It 
appears  that  the  three  notes  in  contro- 
versy are  each  for  the  sum  of  97i600,drawn 
by  Cohn  &  Felbleman  as  malcers,  payable 
to  their  own  order  at  the  Importers*  ft 
Tradera'  National  Bank  of  New  York,  and 
by  them  indorsed  In  blank.  They  ma- 
tured, reeoectively,  on  the  27tb  ol  Novem- 
ber and  December  12,  1890,  and  10th  of 
January.  lS9],and  suit  was  filed  and  serv- 
ice on  the  1st  of  December,  1890,  the  very 
date  on  which  the  first  note  went  to  ma- 
turity. Upon  enub  of  those  notea  the 
name  of  fi.  Felbleman  &  Co.  Is  Indorsed  in 
blank,  immediately  underneath  -  that  of 
CohD  &  Felbleman,  without  any  accom- 
panying explanatory  statement.  On  the 
same  date,  and  contemporaneously  with 
the  service  of  citation,  a  protest  of  said 
note  was  made,  and  due  notice  given  to 
both  makers  and  Indorsers,  the  evident 
parpose  thereof  being  to  fix  the  liability 
of  the  defendants. 

Viewing  defendants*  contract  as  one  of 
Indorsement, pure  andeimple,  thU  protest, 
made,  as  it  was,  In  the  city  of  New  Or- 
leans, was  altogether  unavailing,  because 
the  note  was  payable  at  a  bank  in  New 
Tork.  and  could  not  be  presented  for  pay- 
ment ^sewhere.  It  Is  a  familiar  principle 
that  the  Indortier's  "undertaking  Is  not 
general,  but  conditional  upf>u  due  dili- 
gence being  used  against  the  principal 
debtor,  and  such  diligence  requires  present- 
ment at  the  place  specified,  where  It  is  pre- 
sumed that  funds  have  been  provided  to 
meet  the  bill  at  maturity.*'^  1  Daniel, 
Neg.  Inst.  §  644,  (Sd  Ed.)  Inasmuch  as 
this  protest  was  inaufflclent  to  place  lia- 
bility npon  defendants,  the  three  notes 
occupy  verymuch  theaame  position  in  this 
case,  the  defendants  having  become  exim- 
erated  from  the  payment  of  the  first,  and 
their  liability  on  the  other  two  not  hav- 
ing become  absolute  at  date  of  suit. 

The  controversy  la  thna  narrowed  to 
the  single  question,  whether  B.  Felbleman 
&  Co.  were  really,  as  matter  of  law,  sure- 
ties of  the  makers,  notwithstanding  plain- 
tiff's averment  that  they  are  Indorsers. 
This  court  has  frequently  held  the  law  to 
be  well  settled  that  one  not  a  party  to  a 
bill  or  note,  who  pnts  hta  name  upon  It.  Is 
presomed  to  have  done  so  as  surety ;  and 
that.  In  aucb  case,  his  obligation  will  not 
be  that  of  an  Indorser,  under  the  principles 
of  the  commercial  law.  Cooley  v.  Law- 
rence,4Mart.(La.)^i  Quldrey  v.Vlves.S 
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Mart.  (X.  S.)  658;  Smith  v.  Oorton,  10  La. 
374;  Lawrence  v.  Oakoy,  14  La.  386;  Gil- 
bert V.  Cooper,  4  Rob.  (La.)  161 ;  McGuire 
V.  Bostworth,  I  La.  Ann.  248;  Drew  v. 
Bobertson,  2  l4a.  Ann.  592;  McCausland 
V.  Lyons.  4  La.  Ann.  273;  Chom  v.  Merrill, 
9  La.  Ann.  633 ;  Richard  v.  Bu  tman,  14  La. 
Ann.  144;  Weaver  v.  Marvel,  12  La.  Ann. 
617;  Collins  v.  Trlst.  29  La.  Ann.  348; 
Field  V.  Newspaper  Co.,  21  La.  Ann. 
Adams  v.  Gordon,  23  La.  Ana.  41;  Rogers 
V.  Gibbs,  24  La.  Ann.  46S.  This  rale  la 
well  recognized  by  text  writei-s.  Story, 
Prom.  Notes,  passim;  Chit.  Bills,  p.  435; 
1  Pars.  Notes  A  B.  621  et  seq.  But  it  is 
just  as  well  settled  that  the  foregoing  rule 
is  exclusively  applicable  to  bills  or  notes 
payable  to  order,  and  which  are  subse- 
quently Indorsed  by  one  not  originally 
party  thereto;  the  real  purpose  and  ob- 
ject of  an  indorsement  being  to  transfer 
the  property  in  a  bill  or  note,  and  to  effect 
a  legal  delivery  thereof  to  the  indorsee. 
From  this  aettled  principle  U  follows 
that  It  has  no  applleatloD  to  such  notes 
as  those  In  controversy,  same  being  pay- 
able to  beai'er,  and  not  to  order;  for  Mr. 
Daniels  has  Justly  observed  of  the  propo- 
sition under  consideration,  to  wit:  "If 
the  note  be  payable  to  bearer,  either  la 
terms,  or  becomes  so  in  effect,  by  being 
made  payable  to  the  maker's  order,  and 
then  being  indorsed  by  him,  in  either  case 
the  party  who  places  his  name  on  the 
back  of  it  will  be  deemed  an  Indorser 
only."  1  Daniel,  Neg.  Inst.  p.  635,  i  707a, 
.(8d  Ed.)  The  author  cites  in  support  of 
this  proposition  the  very  clear  and  perti- 
nent opinion  of  the  MassAcbusetts  court, 
as  expressed  in  Blgelow  Colton,  IS  Uray. 
809,  to  the  effect  that,  In  case  the  note  is 
payable  to  and  Indorsed  by  the  maker. 
"It  does  not  fall  within  that  anomalous 
class  where  a  third  person,  neither  maker 
nor  payee,  puts  his  name  on  the  back  of  a 
note,  before  its  Indorsement  by  the  payee, 
but  Is  the  ordinary  case  of  an  Indorsement 
of  a  note  payable  to  bearer,  the  effect  of 
which  cannot  be  varied  or  controlled  by 
parol  proof."  We  have  no  hesitation  in 
accepting  thin  Interpretation  of  the  princi- 
ples of  the  law  merchant,  and  they  are  es- 
pecially applicable  tn  this  case. 

Applying  them  to  the  contract  in  qoes- 
tlon,  there  is  not  a  doobt  in  our  minds 
that  It  was  one  of  Indorsement,  pure  and 
simple,  and  not  of  suretyship  or  oncondl* 
tlonnl  obligation.  Nor,  in  our  opinion, 
does  It  matter  materially  that  certain 
parol  proof  was  introduced  in  reference 
to  the  disposition  that  wau  made  of  the 
procepds  of  the  discounted  paper,  and 
without  objection  on  the  part  ol  inter- 
veners. The  evidence  referred  to  la  as  fol- 
lows, viz.:  "Question.  Is  the  firm  of  B. 
Felbleman  &  iJo.  and  Cohn  ft  Felbleman 
practically  oue  concern?  Answer.  Yes, 
sir;  except  with  different  partners.  I  had 
most  of  the  money  in  both  of  them.  Q. 
What  was  done  with  the  proceeds  of 
these  notes?  A.  It  was  first  handed  to 
Cohn  ft  Felbleman,  and  tb«n  paid  to  me. 
I  paid  B.  Felbleman*s  aceoants  with  it, 
and  continued  our  business,  Q.  The  three 
notes  of  97,600,  yon  mean  ?  A.  TeStSlr.  Q. 
The  proceeds  ol  these  notes  were  used, 
then,  for  the  payment  of  debts  created  lor 
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the  benefit  of  B.  Felblenian  ft  Co.?  A. 
Tes.  sir."  It  afaowg  that  Cohn  ft  Felble- 
nian really  discounted  the  paper.  It  may 
be  lor  the  benefit  of  the  defendants;  but 
that  can  make  no  possible  dlfierence.  as, 
presumably,  every  Indorser  receives  a  con- 
sideration tor  bis  signature.  It  shows, 
further,  that,  II  Cobn  ft  Felbleman  did  dls- 
rouDt  their  own  paper,  it  was  apparently 
Indorsed  by  the  defendants  at  the  time, 
and  the  money  was  expended  for  their 
benefit.  Evidently,  when  Interpreted  In 
the  liftbt  of  this  evidence,  the  undertaking 
6t  the  defendants  was  conditional,  and 
not  absolute.  A  careful  Investigation  of 
the  law  and  evidence,  and  a  comparison 
ol  oar  opinion  made  tberewitb,  have 
served  to  confirm  us  in  the  correctness  of 
oar  oplnloa»  and  tberefora  a  rehearing  Is 


(«  I*.  Ann.  iH) 

Brblbt  t.  Mullen.  (No.  10,923.) 
(StQirms  Court  of  z<outotona.  MbriIl  SI,  isss. 

44  La.   Ann  > 
KUJOIOVS  FBO8B0UTI0N— FbOBABLB  CAUSS— BOHA 

PiDBB  or  PsosBonroR. 

1.  It  is  aniveraaUy  held  tbat  a  crlmiDsl  pro- 
ceeding, taavlDg  beeo  DTOQgbt  or  proMcttted  ma- 
lidoasly  and  wlthoat  probable  canae,  affords,  when 
terminated,  tbe  basis  of  an  action  in  damagei 
malicioQS  proeecation  against  the  one  bnoging 
<nr  ^nsecnuDg  au6h  proceeding. 

2.  In  order  that  a  plaintiff  may  n^ntain  snob 
an  action  three  things  must  oonoor:  p)  The 
motive  mast  have  been  mallciooe;  (3)  the  suit 
most  have  been  instituted  trithont  any  probable 
oanse;  (8)  the  salt  must  have  terminated,  aiter 
trial  of  its  merito,  in  favor  of  the  aooused. 

8.  It  is  malice,  comnoeed  of  bad  feeing  and 
knowledge  of  the  want  of  probable  oaoae,  wUch 
creates  liability. 

4.  Fnbllo  iQterest  and  a  proper  administra- 
tion of  ]ii8tioe  reqolre  that  such  actions  should 
not  be  maintained  except  In  olear  oaaes. 

fi.  Courts  will  not  inflict  claraaitea  on  a  party 
resorting  in  good  f^th  to  law  for  Uw  protection 
of  his  rights,  rather  than  taking  the  cnauoe  of  a 
recourse  to  arms,  or  tamdly  BubmltUng  to  a 
usurper. 
(Si/IIobiu  by  0M  Ctourt.) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Fbrderick  D.  Kino,  Judge. 

Action  by  Alexander  Brelet  against 
James  Mnllpn  for  damages  for  a  malicious 
arrest  and  prosecution.  Prom  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  a  new  Judgment  entered. 

W.  ff.  RIeb&rdBfm  and  Jamea  Timcny^ 
(or  appellant.  Buck,  Diakelapiel  4  Hart, 
for  appellee. 

Bbrhuobz,  C.  J.  This  la  a  suit  In  dam- 
ages fur  a  malicious  arrest  and  prosecu- 
tion, for  96.000.  The  petition  contalnathe 
UE«iaI  charge  of  malicious  arrest  and  pros- 
ecution without  probable  cause,  diSGharge 
after  trial,  and  injury  sustained;  and  tbe 
answer  Is  a  denegatlon  of  the  averments. 
From  a  Judgment  for  $250  by  the  Judge 
the  defendant  appeals,  and  the  plaintiff, 
on  appeal,  asks  an  increase  to  the  amonnt 
originally  claimed.  It  appears  that  In  188S 
a  city  ordinance  was  passed,  in  pursuance 
of  which  the  aide  ol  the  revetment  levee, 
at  West  End,  not  covered  by  grants  to 
the  New  Orleans  (Hty  Railroad  Company, 
was  divided  Into  lots,  and  leUOB  were 
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made  to  various  parties.  One  Carroll,  who 
obtained  one  of  the  leases  or  permits  to 
occupy,  placed  some  Improvements  on  his 
spot,  subsequently  selling  his  right  there- 
to to  one  Minnie  Wilson,  who  afterwards, 
on  the  lOtb  of  Uarch,  1890,  by  public  act 
sold  or  trauRferred  hers  to  Mary  Boylan, 
the  wife  of  defendant, including  "buildings 
and  improvements,"  for  9600,  acknowl- 
edged to  have  been  paid.  Under  tbe  Im- 
pression that  a  certain  stmeture  existing 
between  the  revetment  levee  and  the  shore 
proper,  and  ased  as  a  "necessary,"  or 
place  of  convenience  for  ladlea  and  chil- 
dren, bad  been  erected  upon  the  spot,  tbe 
permit  to  occupy  whicb  bad  been  pur- 
chased by  bis  wife.  Mollen,  the  defendant, 
thought  he  had  a  right  to  take  possession 
of  It  for  her.  Finding  It  locked,  and  in- 
formed that  It  was  In  the  possession  or 
uDderthe  control  of  therallroad  company, 
he  went  to  the  mayor's  office  to  ascertain 
how  tbe  matter  stood.  The  title  to  the 
spot  was  exhibited  to  the  mayor,  who, 
after  hearing  Mullen's  complaint,  com- 
pared It  with  the  plan  or  map  of  West 
End,  and  found  that  It  referred  to  lot  No. 
9  upon  It.  He  then  told  Mullen  the  piece 
was  his,  (meaning  his  wife's,  no  doubt,) 
and  to  go  and  take  possession  o^  it. 
Thereupon  Mallen,  finding  tbe  building 
closed,  entered  It,  and  took  poa/sesslon  of  It, 
placing  obutructloQS  wltblu.  to  prevent 
all  entering  Into  It.  Subsequently  a  wo- 
man, who  had  the  key  of  tbe  building  or 
structure,  finding  that  tbe  door  bad  been 
barred,  complained  of  her  Inability  to  en- 
ter to  tbe  plaintiff,  Brelet,  who  is  a  police 
officer,  commissioned  by  the  mayor,  but 
paid  by  the  railroad  company  at  West 
End.  and  put  on  duty  at  that  place.  This 
authority  broke  Into  the  structure,  re- 
moved the  obstacles,  and  placed  the  wo- 
man In  possession.  Subseqnently  Mullen 
remonstrated  with  tbe  person  who  held 
the  key,  who  directed  him  to  complain  to 
the  company,  if  he  had  any  cause  for 
grievance.  Mullen  did  not  follow  the  ad- 
vice, but  went  again  to  tbe  mayor,  stat- 
ing what  occurred.  Tbe  result  of  the  Inter* 
view  was  that  the  officer  was  sent  for  by 
tbe  mayor,  who  stated  tbe  complaint 
against  him,  and  advised  blm  on  the  sub- 
ject, favorably  to  Mrs.  Mullen's  preten- 
tions. The  officer  d(>nles  that  the  mayor 
told  blm  not  to  break  Into  the  premises ; 
but  he  states  that  had  he  done  so,  and, 
had  the  railroad  company  directed  him 
otherwise,  to  the  reverse,  be  would  have 
rather  obeyed  tbe  latter.  Be  this  as  It 
may,  the  fact  is  that,  after  Mullen  had 
placed  other  obstructions,  Brelet  broke 
into  and  entered  the  premises,  putting  the 
woman  In  possession  again  of  it,  thus 
championing,  at  bis  peril,  the  presumed 
right  of  others.  Thereupon  Mullen  report- 
ed the  fact  once  more  to  tbe  mayor,  who 
told  him  to  take  poaseaalon  again,  and  to 
make  a  charge  against  whomever  would 
Interfere  with  the  place.  Then  It  was  that 
Mullen  went  before  tbe  reconler,  made  a 
charge  against  Brelet  forbreaklog  and  en- 
tering, upon  which  the  latter  was  nomi- 
nally arrested,  taken  tu  the  recorder,  who 
released  him  without  ball.  The  matter 
came  up  before  the  magistrate,  who  dls- 
mlaaed  the  cbarge.  Heard  as  a  wltoeaa. 
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he  said  that  be  did  so  becauue  the  case  In- 
volved a  tttlu  to  property,  which  be  de- 
clined to  go  Into.  It  appears  that  some 
pabllclty  was  gWen  of  the  arrest  of  Brelet, 
and  that  bis  discharge  was  also  an- 
nounced. Under  those  cIrcDiDBtances,  $5,- 
000  damages  are  claimed. 

"It  Ib  universally  held  that  a  criminal 
proceeding,  having  been  brotiglit  or  prose- 
cuted mallclonsly  and  without  probable 
cause,  affords,  wh«in  terminated,  the  basis 
of  an  action  of  malicious  prosecatlon 
against  the  one  so  bringing  or  prosecuting 
such  proceeding."  14Amer.  &  Eag- Elnc. 
Law,  "Malicious  Prosecution,"  p.  25.  '*ln 
order  that  the  plalnttO  may  maintain  this 
action,  three  things  must  concur:  (1) 
Tbe  motive  of  the  party  instituting  or 

grosecutlhg  the  suit  or  proceeding  must 
ave  been  malicious;  (2)  tbe  salt  or  pro- 
ceeding complained  of  mast  have  been  In- 
stituted without  any  probable  cause 
therefor;  (3)  thesultmustbe  terminated." 
Id.  p.  17.  A  thoughtful  consideration  of 
tbe  facts  of  this  cause  does  not  Impress 
the  mind  with  the  conclusion  that  Mullen 
acted  with  malice,  and  without  probable 
cause.  The  balance  of  probabllltltB  rather 
preponderates  the  otlier  way.  His  whole 
course  Indicates  that,  as  a  faithful  hus- 
band, anxious  of  protecting  the  Interest  of 
his  wife,  be  did  all  in  good  lalth  which  or- 
dinary prudence  and  discretion  could  sug- 
gest. He  really  thouKht  that  the  struct- 
ure In  question  had  been  put  up  on  the  lot, 
the  rigut  of  occupancy  of  which  his  wife 
had  purchased  from  one  who  Indirectly  held 
,  It  from  tbe  dty,  which  was  a  sort  of  war- 
rantor. Before  using  violence  or  even 
taking  any  legal  step  against  the  party 
who  bad  hroken  into  It  and  placed  an- 
other persim  In  possession  of  it,  Mullen 
thought  It  prudent  to  go  to  the  <'lty  ball, 
and  ascertain  from  the  officer  representing 
tbe  city  as  to  his  wife's  right  to  the  occu- 
pancy of  the  structure.  After  comparing 
the  act  of  sale  with  the  map  of  West  End, 
the  mayor  told  him  the  building  was  on 
the  spot,  and  to  take  possession  of  It.  He 
did  so,  but,  after  the  structure  hud  been 
again  broken  into,  be  returned  to  the  may- 
or, and,  on  ills  suggestion,  made  the  charge 
against  Brelet,  the  dIsmlHsal  of  which 
caused  ttae  bringing  of  tbe  present  snlt. 
There  Is  nothing  to  show  any  actual  or 
coufitrurtive  malice  In  any  of  Mullen's  acts 
and  doings  In  tbe  premlseti.  Under  the 
circumstances,  he  had  probable  cause.  If 
it  be  trne  that  the  structure  Is  on  the  spot, 
and  that  Mrs.  Mnllen  acquired  the  right  of 
occupying  and  enjoying  the  same,  It  Is 
clear  that  she  had  a  good  cause  tu  have 
any  one  arrested  who  Interfered  with  It ; 
tbe  more  so,  as  the  mayor,  who  Is  tbe  au- 
thority who  has  the  control  of  the  police 
force  nf  tbe  city,  thus  said,  and  advised 
the  bringing  of  the  charge.  The  Inquiry 
of  the  mayor,  and  Ma  suggestions,  are 
perhaps  better  than  legal  advice  from 
counsel  learned  In  the  law,  In  a  case  of 
thin  description. 

It  may  be  asked  further  whether  the 
prosecution  has  terminated,  so  as  to  Jus- 
tify a  suit  for  malicious  arrpst  by  one  who 
bad  no  authority  to  intermeddleasbe  did. 
The  meritH  of  the  charge  werenot Inquired 
Into,  and  tbe  dismissal  ftf  tbe  proceeding 


does  not  amount  to  an  acquittal.  The 
recorder  said  that  he  would  not  go  Into 
tbe  question  of  ownership,  and  dlscbai^sed 
the  accused.  Another  accusation  could 
be  brought  against  htm,  W(>re  It  in  time, 
and  did  the  facts  warrant  another  prose- 
cution. In  a' kindred  recent  case.  In  which 
the  owners  of  two  contiguous  lots  quar- 
reled as  to  the  spot  on  which  a  division 
feuce  should  be  placed,  surveyors  disagree- 
ing, and  the  one  caused  the  arrest  cuid 
trial  of  tbe  other,  who  was  subsequently 
discharged,  a  suit  In  damages  was  brought 
for  malicious  prosecatlon,  this  court  bad 
occasion  to  review  somewbat  extensively 
the  law  applicable  to  cases  of  this  charac- 
ter, aud  It  declined  to  allow  damages.  It 
held  that  It  Is  not  always  that  malice  and 
want  of  probable  cause  can  be  Inferred 
from  tbe  Ulsmlssal  of  a  charge  against  an 
accused  before  a  commlttlos  magistrate, 
and  that,  if  tbe  discbarge  be  prima  fttchf 
evidence,  the  presumption  may  be  re- 
butted. It  also  held  that.  In  the  absence 
of  facts  showing  malice  and  want  of  prob- 
able cause,  which  are  essential  ingredients, 
no  recovery  can  be  had.  It  Is  the  malice, 
composed  of  bad  feeling  and  the  knowl- 
edge of  tbe  want  of  a  probable  and  Just 
cause,  which  creates  liability.  Public  In- 
terest and  a  proper  administration  of  Jus- 
tice reqntre  that  actions  for  malicious 
prosecutions  should  not  be  maintained 
without  clear  proof  of  malice  and  want  of 
probable  cause.  Courts  cannot  inflict 
damages  on  a  party  for  resorting  In  good 
faltb  tolawfor  tbe  protection  of  his  rights, 
rather  than  taking  tbe  chance  of  a  re- 
course to  arms,  or  tamely  abandoning  the 
field  to  a  usurper.  Glrot  v.  Graham,  41 
La.  Ann.  511,  6  South.  Rep.  815.  See,  also, 
Maloney  v.  Doane,  15  La.  278;  McCormicIt 
V.  Conway,  12  La.  Ann.  68;  I4sk  T.HatbIa, 
11  La.  Ann.  419;  Godfrey  v.  Honlat,  83  La. 
Ann.  916;  Coleman  v.  Insurance  Co.,  96 
La.  Ann.  92;  Dearmond  v.  St.  .4.mant,  40 
La.  Ann.  374,  4  South.  Rep.  72;  Maclas  v. 
Lorio,  41  La.  Ann.  801,  6  South.  Rep.  538; 
Ivers  V.  Ryan,  42  La.  Ann.  32,7  South. 
Rep.  61.  The  circumstances  of  this  case  do 
not  show  malice  in  the  defendant  and  a 
want  of  probable  cause,  and  do  not  war- 
rant the  Infliction  ot  damages  on  blm.  It 
is  therefore  ordered  and  decreed  that  tbe 
Judgment  appealed  from  be  avoided  and 
reversed,  and  that  there  now  be  Judgment 
rejecting  plaintiff's  demand,  and  relieving 
defendant  from  the  claim;  plaintiff  to  pay 
costs  In  both  courts. 


(44  Ul  Ana.  H4) 

State  ex  rel.  Block  et  hL  v.  RraHTOS* 
Judge.   (No.  11,026.) 

(Supreme  Court  qf  LouMana.  Msrch  21, 1892. 
44  La.  Ann.) 

ATTAomtBiTT— brrsBvaimoii— BcsramivB  ArrsiL 

— AMoniTT  OF  Bond— HuTDAMus. 

The  rollDg  in  SS  La.  Ann.  115,  (State  v. 
Judge,)  nas  na  bearlns.  The  case  la  not  analo- 
goufi,  as  tbere  was  no  nind  in  oourt  for  dlstrilm- 

UOD. 

OH  BBHnABme. 

1.  The  law  fixes  no  standard  for  the  amoont 
of  the  bond  to  be  given  by  a  party  who  wishes 
to  take  a  suspensive  appeal  from  a  Indement  r&- 
fuBing  him  a  partioipatlon  in  funds  in  the  hands 
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of  the  oourt  A  bond  for  CMt*  Is  •affloleot.  The 
appellant  oan  be  oondemned  to  pay  nothing  else. 

2.  A  bond  for  more  would  be  oppressive,  and 
an  Idle  oCTemooy. 
(SyllabuB  bu  the  Court) 

Application  uf  Ellas  Block  &  Sons  for 
a  writ  of  waDdniDUB  tu  compel  N.  H. 
Blghtor,  Judge,  to  grant  tbe  relutorB  a 
auBpenalvt)  appeal  on  a  certain  bond  (or 
couts.   Writ  allowed.   Behearlng  refused. 

W,  S.  Beaedict.  for  relators.  Henry  L. 
L&E&ruB  and  Hanter  C.  Leake,  for  re- 
spondent. 

Bebuudez,  C.  J.  This  is  an  application 
for  a  mandamuB  to  compel  the  dlPtrlct 
Jndge  to  grant  the  relators  a  euspenelve 
appeal  on  a  bond  for  costs.  Tbe  aver- 
ments are  that  C.  Lasard  &  Co.,  having 
brought  salt  against  Henry  Block  ft  Co. 
for  $^1,000  and  more,  conplra  with  an  at- 
tachment, under  which  property  was 
seisefl  and  money  realised  to  a  large 
amount,  (910,000  or  more,)  which  are  In 
the  sherift's  hands,  Ellas  Block  &  Sons 
Intervened,  claiming  to  be  creditors  of 
the  defendants,  levying  their  attachment 
on  the  same  property*  and  traversing  the 
claim  ol  the  original  plaintiffs;  that,  after 
trial,  the  court  rendered  judgment  In  f a- 
Tor  of  plaintiffs, rejecting  the  Intervention 
of  Ellas  Block  &  Suns;  that  thereupon 
the  latter  applied  (or  a  suspensive  appeal 
from  the  judgnient  so  rendered,  tendering 
a  bond  for  $2,000,  but  that  the  Judge  de- 
clined to  accept  said  bond,  and  required 
one  to  be  furnished,  according  to  law, 
less  the  amount  In  the  sheriff's  hands, 
meaning  a  bond  for  one  half  over  and 
above  the  difference  between  tbe  arooant 
of  the  Judgment  and  that  In  the  HberlR's 
hands.  The  district  Judge  substantially 
answers  that  the  bond  required  by  him  Is 
that  prescribed  by  la  w,  lor  the  reason  tba  t 
a  third  party  Isnomoreallowod  tosaspend 
a  money  Judgment  on  a  bond  for  costs 
than  the  defendant  In  the  case  cnnld,  and 
therefore  that  such  party  la  bonnd  to  fur- 
nish a  bond  fur  the  same  amount  that 
the  defendant  would  have  to  give  should 
be  apply  for  a  suspeiiBlre  appeal.  The 
only  effect  of  the  appeal  taken  within  tbe 
10  days  following  tbe  signature  uf  the 
Judgment  wonld  be  to  prevent  a  distribu- 
tion, as  far  as  tbeinterveners  are  concerned, 
of  the  moneys  in  the  sheriff's  bands.  The 
law  fixes  nostandardfortbeamountof tbe 
bond  to  be  given  by  a  party  who  wishes 
to  take  a  suspensive  appeal  from  a  Judg- 
ment refusing  him  a  participation  wltb 
otbeni  In  a  fund  in  the  hands  of  the  court. 
A  bond  for  costs  is  sufficient.  Blanchfn  v. 
The  Fashion,  10  La.  Ann.  34l>.  See,  also. 
State  V.  Judge,  20  La.  Ann.  108;  State  r. 
J  udge.  22  La.  Ann.  178 ;  State  v.  Judges,  27 
La.  Ann.  085;  State  v.  Judge,  SO  La.  Ann. 
314;  Succession  of  Gohs,  37  La.  Ann.  428. 
The  bond  could  only  be  for  the  satisfaction 
by  thesnrety  of  thejudgment  to  be  rendered 
on  appeal,  should  the  principal  fall  to  pay 
It.  lu  no  event  could  the  relators  be  con- 
demned, on  appeal,  tu  pay  more  than  the 
costs.  Bequlrlng  a  bond  for  mure  would 
be  oppressive,  and  an  Idle  formality.  It  Is 
therefore  ordered  and  decreed  that  the  m^n- 
damns  prayed  for  be  made  peremptory, 
and  that  tbe  suspensive  appeal  asked 


be  allowed  on  the  bond  of  $2,000  offered, 
wbteb  appears  to  be  ample. 

ON  RBBBARINQ. 
(April  4,  1883.) 
Article  579,  Code  of  Practice,  distinctly 
provides  Chat  tbe  appeal  bond  must  set 
forth  In  substance  that  it  la  given  as  sore* 
ty  that  tbe  appellant  shall  satisfy  what* 
ever  Judgment  may  be  rendered  against 
him  on  appeal.  It  is  palpable  that  on 
appeal  he  could  not  be  condemned  to  pay 
a  judgment  rendered  against  some  one 
else,  and  that  the  unly  une  which  t^uuid  be 
proDonnced  against  him.  as  a  dismissed 
plaintiff,  appealing,  would  be  for  costs. 
Reference  to  the  case  of  State  t.  Judge, 
22  La.  Ann,  116,  affords  relator  do  relief. 
It  is  not  an  analogous  case,  as  there  was 
no  fund  in  court.  The  question  whether 
the  appeal  by  tbe  relators  would  suKpend 
the  further  execution  of  the  Judgment 
against  tbe  defendants  and  tbe  garolshees 
does  not  arise  bere«  aud  la  nut  decided, 
although  it  may  well  be  that  It  does  not, 
so  as  to  realise  money  for  distribution, 
without  making  any  repartition.  The 
funds  are  arrested  only  to  an  amount 
sufficient  to  meet  tbe  claim  of  relators. 


(44  z«.  Ann. 
Bbbtbblot  v.  Fitch  et  al.  (No.  10,917.) 

(Smnvme  Court  of  Louiskma.  ICaroh  SI,  1889, 
ft  La.  Ana.)  * 

Desobrt  and  DisTRiBunoiT— Collation— Liabii/. 
ITT  or  DONBB  FOB  RiNTB  — Taxbs  akd  Insub- 
A.KOB— Lands  ik  Fokbios  Stats— FABTrriox— 
Affsal. 

I.  Collation  Is  foonded  on  tbe  equality 
wbicfa  sboDld  prevail  Bmong  ohlldreD,  and  tae 
purpose  Is  to  restore  tbe  property  or  its  value  to 
tbe  sticoeBsion,  so  that  tbe  heir  will  receive 
his  portion  as  li  no  donation  bad  been  made. 

^.  If,  as  to  immovables,  tbe  donee  eleot  to 
collate  lu  kind,  the  property  belonjTs  to  tbe  ituv 
oession  as  of  tbe  date  of  tbe  donor's  death. 

».  He  will  be  charged  rent  for  the  property 
from  tbe  time  of  the  openiDK  of  tbe  saccession. 

4.  He  is  entitled  during  that  time  to  the 
taxes  paid      him,  and  tbe  Insaranoe. 

6.  He  also  baa  the  rigbt  to  repairs,  made  at 
his  expenae,  covered  by  the  pronslona  at  ar- 
ticles 1250  and  1267  of  tbe  Revised  Civil  Code. 

6.  The  dooee  of  movables  moat  collate  by 
taking  less.   Article  1283,  Rev.  Civil  Code. 

7.  The  waiver  of  all  rlgbts  by  tba  naafmo- 
taury  In  favor  of  one  of  tbe  heirs,  in  so  far  as 
conoems  her  portion,  does  not  give  valid  cause 
to  obieot  to  a  partition.  The  usufructuary  has 
the  right  to  waive  the  entire  rigbt. 

8.  She  can  therefore  waive  a  part  on  proper- 
ty falling  to  ooe  of  heirs. 

5.  Tbe  defendant  who  has  not  appealed  can- 
not avail  himself  of  tbe  appeal  of  hia  codelend- 
ant. 

10.  A  Judgment  csanot  be  amended  aslMtween 

coappellees. 

11.  Immovable  property  In  another  state,  be- 
longiup  to  heirs,  must  be  administered  under  its 
laws. 

iSyttabua  by  the  Court) 

Appeal  from  cItII  district  court,  parish 
of  Orleans:  Fbbdbrice  D.  Kino,  Judge. 

Suit  by  Emma  Berthelot  against  Mrs. 
J.  E.  Fitch,  Mrs.  W.  D.  Maginnls,  and 
Catherine  Henderson.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 
Rehearing  refused. 
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H.  P.  DhH,  for  appellant.  Farrar,  Jo- 
nas A  Krnttscbuitt,  for  appeUi>f>  Mrs. 
Fltcb.  W.  S.  Itenedict,  for  appellee  Mrs. 
W.  D.  Mafctnnlfl.  QUmore  A  BaMwtu,  for 
appellM  Mn.  Catberlne  Henderson. 

Breauz,  J.  Plaintiff  petltlonB  for  a  par- 
tltiuu  ae  one  ot  the  belrs  of  berlate  father, 
.Tobn  HeDderBOD,  and  to  have  retarned  to 
the  raaBB  of  the  sacceHsiuD,  either  in  kind 
or  by  tahlns  less,  the  property  which  two 
of  the  helra  have  received  In  advance  ot 
tbelr  Bharea,  In  order  that  the  property 
may  be  divided,  together  with  the  other 
effects  ot  tbe  snccesslnn.  One  of  the  heirs 
flled  an  exception  to  the  suit  on  the 
ground  that  prior  It  was  necessary  to 
know  the  amount  of  assets  and  liabilities 
of  thesQccesslon,  In  order  that  tbejudg- 
ment  miRht  settle  the  rlKhtaof  the  parties. 
The  court  overruled  this  exception.  This 
belr  denies,  in  her  answer,  that  she  la  In- 
debted to  tbe  succesHloD.  She  also  denies 
that  any  collation  in  doe  by  her.  She  al- 
leges that  her  brothers  and  slaters  have 
received  from  tbelrfatheran  amountequal 
to  that  which  she  has  received.  Another 
heir  admits  that  she  received  real  estate 
from  her  father,  and  adds  that  only  half  la 
Bubject  to  collation,  because  her  mother  1b 
Uvlng.and  tbe  property  donated  belonged 
to  the  community.  The  remaining  heirs 
also  pleaded  the  general  issue,  and  express 
their  consent  to  a  partition,  subject  to  the 
flghtof  nsufructof  their  mother.  The  lat* 
ter  iB  alai  a  party  to  tliesult.  In  berau- 
awer  ahe  adraltB  that  ahe  baa  waived  tbe 
uaufroct  allowed  her  by  law  on  the  share 
of  plaintiff  In  tbe  estateol  herfatber.  The 
Judge  of  the  district  conrt  ordered  a  parti- 
tion to  be  made,  and  the  Judgment  decrees 
that  the  belrs  shall  collate  the  property 
donated,  and  the  taxes,  inaarance  on  the 
property,  and  that  necessary  repairs  be 
deduct^  from  tbe  time  mentioned  In  tbe 
jadgment.  From  thla  Judgment  plaintiff 
appeals. 

The  order  overniHng  tbe  said  exception 
givea  no  ground  tor  defense,  tnr  the  pur- 
pose of  the  suit  Ib  to  ascertain  the  assets 
and  liabilities  of  the  succession.  Proof  ot 
these  cannot  be  required  as  a  cundltlon 
precedent  to  malntaib  the  suit.  The 
Judge  orders  the  partition,  and  regnlatM 
the  manner  tn  which  It  aball  be  made,  as 
well  as  the  collations.  They  are  among 
the  flrst  acts  to  eatabllah  the  assets  and 
the  liabilities  of  the  succession. 

ON  THK  HBBITB. 

Collation  la  founded  on  tbe  abaolute 
equality  wbleb  afaould  prevail  in  dividing 
property  ol  the  father  and  mother  among 
children  or  other  lawful  deecendanta. 
Thedonatlona  made  did  not  stipulate  that 
they  constituted  an  extra  portion.  At 
tbe  time  of  the  donor's  death  they  were  In 
excess  of  the  disposable  portion  of  hla 
estate.  The  court.  In  tbe  Judgment  ap- 
pealed from,  fixed  the  value  of  the  immov- 
able property  at  the  time  the  aneceaalon 
was  opened,  and  at  which  tbe  collation 
should  be  made.  In  the  event  that  the 
donees  elect  to  collate  by  taking  less,  as  re- 
quired by  article  1260.  Rev.  Civil  Code.  The 
appreciation  of  the  testimony  In  this  re- 
apect  by  tbe  district  Judge  impreased  ua  as 
being  Jnat  and  eminently  currect,— that 
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donated  to  Mrs.  Maglnnls  at  f 14,000;  that 
donated  to  Mrs.  Fitch,  $3,100.  Tbe  latter 
Is  properly  ordered  to  collate  one  half  the 
property  donated  to  hw  by  her  father  an 
bead  and  master  of  tbe  community. 

With  reference  to  the  expenses  on  tbe 
immovable  property  in  case  the  donor 
electa  to  collate  In  kind.  The  court  aqua  or- 
dered that  tbe  donees  be  charged  with  tbe 
rental  of  the  property  from  the  opening  of 
the  succeaalon,  and  fixed  the  amount  due 
by  Mrs.  Maglnnla  at  f  80  per  month  on  the 
Immovable  property  donated  to  her.  Tbla 
waa  proven  aa  being  a  fair  aroonnt,  and 
waa  properly  allowed.  We  do  not  dis- 
cover any  error  In  ordering  that  tbe  neces- 
sary repairs,  taxes,  and  Insurance  paid 
during  the  time  tbe  rent  la  charged  on  the 
property  be  deducted.  They  were  naeful 
and  unavoidable  expense  during  tbe  time 
that  rent  waa  being  paid.  Expenaea  on 
Immovable  property,  in  case  ot  collation, 
are  dlatingulshable  by  three  kinds,— necea- 
aary,  nsetul,  and  those  for  mere  pleasure. 
The  first  are  chargeable  when  they  were 
necessary  to  preserve  the  thing.  The  sec- 
ond should  be  deducted  when  the  value  of 
the  real  estate  has  been  enhanced  thereby. 
Tbe  third  Bhonld  not  be  chained  at  all. 
Tbe  donor  baa  tbe  right  to  take  them 
away.  If  he  can,  without  Injuring  the  e»- 
tate,  and  leave  thinge  in  tbe  sltnatlun 
they  were  at  the  time  of  the  donation. 
With  reference  to  neceaaary  repairs,  It  la 
aald  that  tbe  donee  has  the  right  to  reim- 
bursement when  be  bas  acted  aa  a  pru- 
dent administrator  should,  and  haa  had 
the  work  done  aa  cheaply  as  possible,  and 
haa  acted  for  the  best  In  every  respect. 
"The  ds  cii/us  would  have  been  obliged  to 
make  the  expense  bad  he  been  tbe  owner. 
He  could  not  have  had  the  repairs  made 
for  less.  It  Is  therefore  Just  that  the  suc- 
cession should  indemnify  tbe  donees."  2 
Bandry  Lacantlnerle,  p.  186.  Tbla  com- 
mentator ninatrates  what  are  necemary 
repaira  by  reference  to  tbe  reconatmetloa 
ot  a  wall  threatening  totall;  theelevatloa 
of  an  embankment  to  prevent  loss.  The 
naeful  repairs  nreancli  as  a  prudent  owner 
would  make.  They  must  be  eubstentlal, 
and  Improve  the  value  of  the  property. 
The  reasons  for  Judgment  and  the  Judg- 
ment establish  that  necessary  repairs  and 
uaeful  repairs  improving  the  value  ot  tbe 
property  are  to  be  deducted,  such  as  the 
cost  of  Barber  asphalt  pa  vement,  9602,  and 
the  nmount  paldF.  Jehnke  also  for  puving, 
f270.  to  which  the  donee  haa  a  right.  The 
donee  haa  no  claim  for  expense  in  sub- 
stituting one  Iron  fence  for  another,  it  be- 
ing proven  that  tbe  first  was  not  out  of 
repair.  The  otber  items  which  are  not 
covered  by  the  definition  of  "repairs  Im- 
proving tbe  value  ot  the  property  or  nee- 
eeaary,"  must  be  rejected.  The  same 
principle  appllea  In  all  respects  to  the  Fltcb 
Immovable  property  ot  the  otber  defend- 
ant. The  plaintiff  alone  appeals.  All  the 
appelleea  except  one  have  filed  an  answer 
to  tbe  appeal  alibied  to  have  been  taken 
by  Mrs.  Anna  Lee  Maglnnla.  She  Is  not 
an  appellant.  Aa  between  the  appellees 
the  several  demands  were  paased  upon  by 
the  Judgment  below.  There  can  be  heard 
on  appeal  only  those  who  are  actually  ap- 
pellanta.  Lawrence  t.  Burria,  12  La. Ann. 
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846.  Therefore  theqneatlon  ot  repalrHlsre- 
duced  to  the  Itisue  presented  by  the  appeal 
agalnat  those  called  apon  to  collate. 

Usufruct.  One  of  the  defendants  files  an 
objection  on  thR  ground  that  the  survivor 
In  conimnnlty  has  no  rlKht  to  renounce 
her  uBufrucc  In  favor  of  one  of  the  heirs. 
The  waiver  was  made  In  favor  of  plaintiff, 
who  is  one  of  the  owners.  Jf,  after  the 
partition,  or  even  before,  the  neufructaa- 
ry  waives  her  right  as  to  an  heir,  this 
ffires  no  valid  objection  to  the  partition 
of  the  property.  She  has  the  right  to 
waive  the  whole;  she  therefore  can  waive 
a  part.  Totam  in  toto  et  tottim  lo  gaalt- 
bet  parte. 

The  Diorable  property  niDBt  be  collated 
by  taklnje  less  atltsappralsed  value  at  the 
time  of  the  donation.  Bev.  Civil  Code,  art. 
1283.  The  value  was  correctly  flied,  we 
think.  The  wear  and  decay  since  they 
were  parchased  and  preuented  to  thn  do- 
nees should  not  be  taken  into  account  in 
estabtlehlnff  the  rights  of  the  parties,  for 
the  donee  of  movables  la  bound  to  collate 
their  value  at  the  time  of  donation.  We 
agfe  with  the  learned  Judge  of  the  dis- 
trict court  that  plaintiff  has  received  no 
property  from  her  father,  and  owes  no 
debts  tor  which  she  Is  bound  to  I'ollate. 
The  claims  made.  If  proven,  come  within 
the  exemption  stated  In  article  1244  of  the 
Kevised  Civil  Code. 

One  of  the  defendants  claim  that  certain 
.real  estateln  MlHsIsslppi  should  be  brought 
into  the  settlement  of  the  fctucceeslon.  The 
question  was  not  passed  upon  by  the 
court  a  qua.  Neither  in  the  reason  for 
Judgment  nor  In  thejudgmentls there  any- 
thing stated  about  real  estate.  In  which 
the  successlan  haa  Interest,  fn  another 
state.  In  the  absence  of  any  decision  as 
to  this  property,  by  the  court  below, 
thlscunrt  will  not  decide  any  issue  affect- 
ing it. 

In  the  second  place,  the  claim  Is  made  by 
one  of  the  appellees  against  her  coappel- 
Inea.  The Jndgment cannot  beamendeaas 
between  them.  We  see  no  reason,  howev- 
er, not  to  add  that  Immovable  property 
In  another  state,  belonging  to  helra,  must 
be  administered  under  its  laws.  Aber- 
crombie  v.Caffray,  8Mart.(N.  H.)!;  Cole's 
Widow  V.  His  Executors,  7  Mart.  (N.  S.) 
44;  Succession  ot  Packwood,12  Bob.  (La.) 
866;  Packwood  v. Paekwood,9 Bob. (La.) 
438;  Dnnbar  v.  Dunbar,  6  La.  Aon.  168; 
Eingv.Nee1y,14La.Ann.  165.  We  will  not 
alter  the  Judgment.  The  decree  does  sub- 
stantial jDstlce.  Judgment  afBrmed,  at 
appellants'  coata. 

ON  BBHBARINO. 

(April  4.  im) 

Our  attention  on  rehearing  iBdlrectedto 
an  error  committed  by  the  draughtsman 
of  tbe  Judgment  fn  the  district  court.  It 
was  evidently  an  oversight  on  his  part. 
It  escaped  our  attention.  Tbe  district 
judge,  in  his  reasons  for  Judgment,  says: 
"In  this  cose.  If  Mrs.  Maginnis  collates 
In  kind,  she  owes  rent,  which  tbe  evidence 
proves  to  be  9S0  a  montbt  from  the  date 
of  the  opening  of  the  succession,  from 
which  must  be  ded ucted  all  necessary  re- 

EairR."  In  our  opinion  a  paragraph  Is 
eaded  with  "r^erence  to  the  expenses 


on  the  Immovable  property  In  the  ease 
the  donor  elects  to  collate  In  kind,"  and 
we  ordered  that  the  donees  be  charged 
with  the  rental  of  the  property  from  the 
opening  of  the  succeaslnn,  and  fixed  the 
amonnt  due  by  Mrs.  Maglnnts  tor  rent 
at  ¥80  a  month  on  immovable  property 
donated  to  her;  and  that  the  necessary 
repairs,  taxes,  and  insurance  paid  during 
the  time  rent  Is  charged  on  the  property 
be  deducted,  should  the  donors  elect  to 
collate  In  kind.  It  happens  by  the  said 
inadvertence  that  the  decree  reads:  "If 
the  parties  elect  to  collate  said  Immova- 
ble by  taking  less,  the  rent  ot  the  Maga- 
zine street  property  is  hereby  fixed  at 
eighty  dollars,"  etc.  This  inadvertence 
we  now  correct  by  substituting  for  said 
words  the  following,  viz.:  "Should  said 
defendant  elect  to  collate  said  Immovables 
in  kind,  the  rent  ot  the  Jackson  street 

Sroperty,  donated  to  tbe  defendant  Mrs. 
[aginuls,  1b  fixed  at  eighty  dollars  a 
month.*  The  Judgment  having  been 
amended  and  made  to  comply  wltb  the 
records  for  Judgment  In  tbe  district  court 
and  with  the  decision  of  this  court,  as 
amended  it  is  affirmed,  without  granting 
a  rehearing,  all  parties  In  interest  having 
been  heard;  the  appellees  to  pay  costs  ot 
appeal. 

BeheariDg  refused. 


(44  Lft.  Ann.  m) 

BoNiBL  T,  Block.  (No.  10384.)! 

(Baamme  Court  of  LovMana.   March  21,  1882. 
44  La.  Ann.) 

Landlord  awd  Tbnant— Illboal  Bjbotior  ow 
TsNAitT — Dahaqes. 

1.  A  boose  cwtier,  who  has  served  the  Dotice 
provided  by  Act  96  of  1888,  ud  haa  followed  it !»; 
ejectment  proceed  ingsiotnrlded  therein,  oolraowl- 
edges  that  tbe  party  so  proceeded  aealnst  and 
occupying  his  house  is  a  tenant,  and  is  estopped 
trom  sabseqneotly  denying  it. 

a.  Wbere  a  landlord,  Instead  of  resorting  to 
the  means  provided  by  law,  takes  upon  himseU, 
wlthoQt  autbority,  to  remove  tbe  property  of  his 
tenant,  and  to  tnm  him  out,  be  will  be  liable  Id 
damages,  tbongh  the  ejectment  waa  effected 
nitboQt  personal  Tiolencie,  In  tbe  tenant's  ab> 
sence. 

8.  It  Is  no  defense  that  the  basiness  oondaot- 
ed  by  the  tenant  was  illegal,  or  tbat  the  latter 
was  claimed  to  be  in  default  in  payment  of  bis 
rent.  The  law  provides  remedies  for  such 
wrongs,  and  does  not  sanuUim  private  redress. 
(SvUainu  by  the  vovrt.) 

Appeal  from  civil  district  court,  parish 
ot  Orleans;  Nicholas  H.  Rigbtob,  Judge. 

Action  by  Moses  A.  Bunlel  against  Henry 
Block  to  recover  certain  damages.  From 
a  Judgment  on  a  verdict  for  plaintiff,  de- 
fendant appeals.  Modified.  Rehearing  re- 
fused. 

Motse  A  TffcAa,  for  alppellant.  Lionel 
Adams,  Gaa  A.  Breaax,  and  Benzy  L. 
LaMarua,  for  appellee. 

Fenneb,  J.  The  allegations  which  con- 
stitute the  cause  of  action  maybe  briefly 
stated  as  follows:  (1)  That  plulntitThad 
rented  a  house  from  the  defendant,and  oc- 
cupied the  same  as  a  tenant,  and  was  con- 
ducting a  grocery  basiness  therein,  wltb  a 

■Behearlng  refused  April  IS,  188& 
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stock  of  srrocerles.  (2)  Thatone Edwards, 
actlDg  under  tbe  authority  and  direction 
of  the  drfendant,  forcibly  entered  the  house 
In  blB  abaence,  removed  hia  ffoods,  and 
took  posaeaeion  of  the  premises.  (3)  That 
said  acta  were  illegal,  and  occasioned  him 
damaKOf  lor  which  the  d^endant  Is  re- 
Hponaible.  The  defense  la  a  jceneral  denial. 
The  case  was  tried  before  a  Jnrj,  and  re- 
sulted In  a  verdict  and  judgment  forf1,500, 
from  which  the  defendant  appeals. 

It  cannot  be  denied  that  the  petition 
aeta  forth  a  good  cause  of  action.  If  the  al- 
legations are  proved. 

J.  The  defendantisconclosiTelyeatopped 
from  denying  that  plaintiff  occupied  the 
hoase  under  a  contract  of  lease  from  him 
by  the  following  notice,  signed  by  himself 
and  served  on  plaintiff:  "New  Orleans, 
April  12th,  1889.  Mr.  Bonlel:  Yon  are 
hereby  notified  to  vacate  the  property 
now  occupied  by  you  at  thecorner  of  Mun- 
roe  and  Mewton  atreets  for  falling  to  com- 
ply wltb  the  verbal  lease  entered  Into  by 
you.  This  notice  Is  In  conformity  wltb 
Act  96  of  18&8. "  Tills  notice  was  followed 
by  a  suit  brought  under  the  act  referred 
to,  which  was  a  Judicial  admlssloa  of  the 
relation  of  landlord  and  tenant,  under  the 
very  ternm  of  the  act. 

2.  It  Is  proved  to  our  entire  satisfaction 
that  Edwards,  claiming  to  act  by  defend- 
ant's antborlty,  had  gone  to  Bonlel.  and 
demanded  the  key  and  possession  of  the 
property,  which  Bonlel  refused;  that  Ed- 
wards then  told  him  that  he  intended  to 
take  pusaeaalon,  end  that  Bonlel  warned 
him  that, It  he  did,  he  and  Mr.  Block  would 
be  held  responsible;  that  Edwards  then 
went  to  a  locksmith,  and  had  a  key  so 
flled  as  to  flt  the  lock  of  the  bouse;  that 
subsequently.  In  plaintiff's  absence,  leav- 
ing the  house  lucked  up,  Edwards  re- 
turned, unlucked  the  door  with  a  false 
key,  entered,  removed  the  plaintiff's  coun- 
ter and  gauds,  and  took  possession.  When 
plaintiff  returned,  and  found  what  bad 
been  done,  he  caused  Edwards  to  bear- 
rested  for  trespass.  When  plalutll!  re- 
sumed possession  of  the  premises,  he  was 
called  upon  by  one  Lievy,  nn  employe  of 
the  defendant,  who  waa  sent  by  the  latter 
again  to  demand  the  keys,  and  the  Inter- 
view resulted  In  an  altercation,  in  which 

glalntlff  was  knocked  do  wo  and  severely 
eaten.  Alter  thla  he  concluded  to  aban- 
don the  premises,  and  rented  and  moved 
Into  another  house.  It  Is  not  pretended 
that  defendant  Is  responsible  for  this  as- 
sault, and  it  Is  unnecessary  to  determlue 
who  was  in  fault.  It  was  only  admitted, 
and  Is  referred  to,  to  explain  plaintiff's 
final  abandonment. 

3.  The  evidence  Is.  to  our  minds,  equally 
clear  that.  In  all  that  he  did.  Edwards 
acted  nnder  the  authority  and  direction 
of  defendant.  Edwards'  statements,  in 
connection  with  his  acts  themselves, 
though  properly  admitted  as  part  <if  the 
res  geatie.  to  prove  rein  ipatna,  would  not 
operate  as  proof  of  antborlty  when  made 
out  of  defendant's  presence;  but  there  is 
other  testimony  of  statementa  by  Ed- 
wards in  the  presence  of  defendant,  and  of 
defendant's  own  statements,  to  austaln 
the  authority,  particularly  In  view  of  the 
slsnlflcantfact  that  the  defendant,  though 


testifying  as  a  witness,  does  not  even  In- 
timate a  denial  of  Edwards*  authority. 

The  toregoiog  dudings  are  sufficient  to 
sustain  the  action  of  plaintiff.  It  is  no  de- 
fense to  say  that  the  business  conducted 
by  plaintiff  was  Illegal,  being  the  kind  of 
busluess  described  In  State  v.  Bonell,  42 
La.  Ann.  1110,  8  South.  Rep.  208.  Defend- 
ant was  not  charged  wltb  anylunctlon  as 
an  officer  of  the  law,  and  If,  as  acltlEen,  he 
desired  to  vindicate  the  law,  the  course 
pointed  out  was  entirely  different  from 
that  here  pursued.  Neither  Is  the  charge 
that  Bonlel.  had  not  complied  with  the 
terms  of  hla  lease  of  any  avail.  There  was 
a  dispute  as  to  whetherBoulel  was  bound, 
under  his  lease,  to  pay  his  rent  In  advance. 
Even  if  he  were  so  bound,  and  had  failed 
to  comply,  defendant's  remedy  was  at 
law,  and  not  by  such  proceedlngHas  those 
here  taken.  Counsel  for  defendant  has 
quoted  some  common-law  authorltiefl 
which  are  no  doubt  uf  great  weight  la  the 
cases  to  which  they  apply;  but,  so  far  as 
this  case.ls  concerned,  we  prefer  to  rest  It 
upon  the  memorable  case  of  Thayer  t. 
LiCtleJohn,  (decided  by  this  court.)  I  Rob. 
(La.)  140,  in  which  the  doctrine,  over  since 
followed  by  this  court,  was  laid  down, 
that,  **  where  a  landlord,  instead  uf  resort- 
ing to  the  means  provided  by  law  for  ob- 
taining payment  of  his  rent  and  possession 
of  his  premises,  takes  upon  himself,  with- 
out autburity.to  remove  the  property  and 
turn  out  the  family  of  his  tenant,  he  will 
be  liable  in  damages;  and  It  will  be  no  ex- 
cuse that  such  removal  was  effected  with* 
out  violence  or  Injurv."  See,  also.  Van 
Wren  v.  Flynn.  34  La.  Ann.  1168: 

We  have  observed  the  streaa  laid  hy 
counsel  upon  his  numerous  bills  of  excep- 
tion to  the  admission  and  rejecting  of  evi- 
dence, and  have  considered  them  all  care- 
fully. We  need  not  review  them.  Several 
of  them  are  disposed  of  by  our  ruling  that 
defendant  waa  estopped  from  denying  the 
fact  of  a  lease.  Otbers  are  eliminated  by 
other  views  above  expressed.  The  onl,T 
one  snfflclently  important  to  require  ape- 
clal  notice  Is  that  excluding  the  evidence 
of  Edwards,  taken  by  defendant's  counsel 
at  his  office,  and  out  of  the  presence  of  op- 
posite counsel,  but  lu  alleged  compliance 
with  Act  84  of  1868.  Mere  reference  to 
that  act  will  show  that  the  testimony 
was  not  taken  In  compliance  with  the  re- 
quirements of  that  act.  and  that  It  would 
be  Inadmissible,  unless  compliance  with 
those  requirements  had  been  waived  by 
consent  of  counsel.  There  was  no  agree- 
ment In  writing,  and  the  counsel  disagree 
in  their  statement  of  the  facts.  Plaintiff's 
counsel  states  that,  when  he  received 
a  verbal  notice  from  defendant's  counsel 
that  he  wanted  to  take  Edwards*  testi- 
mony, he  sent  back  the  message  that  **  he 
did  not  desire  to  be  present  at  the  taking 
ot  the  testimony,  that  he  reserved  all  legal 
objections,  and  reserved  the  right  to  cross- 
examine  the  witness."  This  wascertainly 
not  a  waive''  of  any  requirements  of  the 
statute.  Defendant's  counsel  gives  a  dif- 
ferent statement.  This  court  declines  to 
decide  such  delicate  differences,  and  re 
quires  that  "all  agreements  of  counsel  on 
which  the  court  Is  to  act  most  be  In  writ- 
ing. "  Rale  9,  S  8.  The  testlmonx.  there* 
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fore,  stands  as  not  taken  accordlag  to  the 
atatnte  and  without  any  wairer.  AI- 
tbongb  tbe  particnlar  objection  on  whicti 
the  eonrt  auted  may  not  have  been  sound, 
tbe  testimony  was  objeeted  to,  and  was 
not  l^ally  admlsrible.  The  testimony 
was  not  bronKbt  np  with  tbe  bHI,  and  we 
know  nothing  ol  tta  natnreorlmportance. 
We  cannot  remand  tbe  case  on  tills 
irronnd. 

The  damages  allowed  by  tbe  Jnry  are  ex- 
cessive. In  the  ease  of  Thayer  v.  Little* 

John,  above  referred  to,  the  damBges  sl- 
owed. In  absence  of  proof  of  direct  peenn- 
lary  injury,  were  9300.  We  think  that 
9200  additional  will  cover  the  actual  pe- 
cuniary loss  of  this  plaintiff.  It  Is  there- 
fore adjudged  and  decreed  that  tbe  verdict 
and  Jndfrment  appealed  from  be  amended 
by  reducing  tbe  amount  thereof  to  fSOO, 
and  tiiat  as  thus  amended  tbe  same  be 
now  affirmed;  appellee  to  pay  eoats  of  ap- 
peal. 

(44  La.  Ann.  S94)  ^— — 

€!4ROJCDCLBT  CaXAL  NaT.  CO.  T.  OITT  OT 

NswOHLBAm.  (No.  10.884.) 

(SHoranM  Oawrt  nf  LouMono.  Jsn.  18*  I80>. 
A  La.  Ann.) 

VkHAL  JuDeioHT— PAiunu  TO  Bieif — PsrsoriTs 
Rhokd— TAXATioa— BzuiPiioin — OomimBA. 
TioH— PcBLio  BBsxrira. 
1.  A  jDdgment  which  makes  an  InJimctiOD 
perpetD&l,  lud  passes  on  ttie  polnta  at  iasue, 
after  tilu  on  the  merits,  is  a  fiul  Jndfnnant, 

S.  A  final  Judgment  la  tnconifleta  nntll 
lOcaed. 

8.  The  ooort  will  notice  tx  €(SMo  that  ttie 
lodgment  Is  not  signed. 

OK  BSKSARPia 

Oor  former  decree,  dismissing  this  ap- 
peal beoaose  It  appeared  from  tbe  record  that 
the  Jadgmeat  appealed  from  was  unsigned,  was 
correct;  but  under  tbe  showing  now  made,  that 
the  Judgment  had  been  daly  signed,  and  that  the 
onissioo  from  the  record  of  the  signed  Jadg- 
ment  was  an  error  ot  tbe  clerk,  which  had  es- 
oaped  tbe  notloe  of  the  otbr>s  ooansel,  tbe  public 
Interests  represented  by  the  olty  Justify  as,  un- 
der preoedents  of  this  coart.  In  extending  a  more 
liberal  relief  than  could  be  claimed  by  merely 
private  liUgants. 

OK  Tax  KSBITa. 

1.  The  Carondelet  Canal  Navigation  Com- 
pany was  exempted  from  taxation  by  aa  amotd- 
mont  to  its  charter  approved  March  10^  X6B6. 

0.  The  Immunitr  was  not  rmealad  br  artlde 
SOT  of  the  coDsUtiUdoD  ol  1S79. 

&  The  pnUlc  benefit  antlolpated  from  tbe 
oorporatloo  Is  sofllofent  condderatlom  tor  the 
exemption.   None  other  need  be  shown. 

4.  The  plaintlit  aomlta  ownership  on  the 
part  of  tbe  state. 

n.  The  property,  being  a  oonstitnent  part  of 
the  canal,  incident  thereto,  and  serving  the  pur- 
pose of  tbe  oompaay  b;  maiQtalning  its  nanga- 
Uon',  Is  exempt  from  tucation. 

(JSyUaJjua  by  me  Court.) 

Appeal  from  dvU  district  court,  parish 
of  Orleans;  Albebt  Voobhirs,  Judge. 

Suit  by  the  Carondelet  Canal  Naviga- 
tion Company  against  tbe  city  uf  New 
Orleans,  tu  enjoin  the  collection  of  certain 
taxes.  From  a  Judgment  for  plaintlB,  de- 
fendant appeals.  Affirmed. 

W.  B.  Soaimerv/He,  Amt,  City  Atty.,  and 
CarletoB  Host,  City  Atty.,  for  appdlant. 
Cbaiim  LonqoBt  lor  appellees 


BRBAtn,  J.  Plaintiff  sued  ont  an  Injnnfr 
tlon,  claiming  exemption  from  taxation 
on  the  property  described  in  tbe  petitloa. 
The  dtfendant  presented  the  plea  uf  gen- 
eral denial.  The  ease  was  tried.  The 
Judgment  appealed  from,  making  the  in- 
junction perpetual  and  decreeing  the  ex- 
emption of  the  property,  Is  not  signed, 
nor  Is  there  any  evidence  that  it  has  been 
actually  signed.  It  was  intended  to  be 
deflultire,  and  to  decide  all  the  points  in 
controversy.  A  Judguent  is  Incomplete 
nntll  signed.  That  It  may  be  appealed 
from,  It  must  be  signed.  Saloy  v.  Collins, 
80  1*B.  Ann.  63;  Jacob  v.  Preston,  81  La. 
Ann.  614.  The  court  will  notice,  ex  offlc/o. 
that  the  Judgment  Is  not  signed.  Chartler 
V.  Police  Jury,  9  La.  Ann.  42.  Appeal  Is 
dismissed,  at  dirfendant's  costs* 

OH  BBHBA&INa. 

(Ifareh  7, 188&) 
Pknnkr,  J.  Finding,  on  the  face  of  the 
record,  that  the  Judgment  appealed  from 
had  not  been  signed,  we  only  followed  the 
settled  precedents  of  this  court  la  fUemlss* 
Ing  the  appeal;  and  no  one  can  question 
tbe  correctness  of  oar  action.  Now,  how- 
ever, the  elty  of  New  Orleans  shows,  na- 
der  certiorari,  that  the  Judgment  was 
regularly  rendered  and  signed  In  the 
lower  court;  that  the  clerk,  in  making  op 
tbe  transcript,  had  erroneously  copied 
only  the  Judgment  entered  on  themlnutes. 
Instead  of  tbe  signed  Judgment,  aud  that 
the  counsel  ol  the  city,  misled  by  tbe  com- 

{>lete  certificate  of  the  clerk,  had,  through 
□advertence,  omitted  to  notice  the  defect. 
Were  ordinary  litigants  and  private  In- 
terests alone  concerned.  It  would  doubt- 
less be  too  late  to  obtain  relief;  but  we 
cannot  permit  the  public  Interests  repre- 
sented by  tbe  city  of  New  Orleans  to 
suffer  Injory  by  such  an  inadvertence  of 
counsel.  Precedents  Justify  us  In  extend- 
ing such  protection  to  municipal  corpora- 
tions with  a  more  liberal  allowance  than 
in  thecase  of  private  litigants.  MUlaudun 
V.  First  Mnnlcipality,  1  La.  Ann.  216; 
Delablgarre  v.  Seieond  Mnnlcipality,  3  La. 
Ann.  280;  Police  Jnry  v.  McDonogh,  4  La. 
Ann.  863:  Hassard  ▼.  Maulclpallty  No. 
Two,  7  La.  Ann.  4^,  It  Is  therefore  or- 
dered that  a  rehearing  be  granted,  and. 
acting  thereon,  that  our  former  decree 
herein  beset  aside,  and  that  tbe  case  be 
reinstated,  niider  submission  for  declsloup 
In  due  course,  on  the  merits. 

OH  THE  U  BRITS. 

(UsrotaSl.  1898.) 
'Rrraux.  J.  Certain  property  fronting 
on  Bayou  St.  John,  near  Its  month,  was 
assessed  for  the  year  1S8S  as  the  property 
of  the  plaintiff  company.  It  Is  described 
as  a  lot  of  ground  near  the  mouth  of 
Bayou  St.  John,  on  Its  east  bank,  measur- 
ing 188  leet  front  on  tbe  bayon  by  64U  feet 
in  depth.  The  collection  of  tbe  taxes  wa* 
being  enforced  by  selsnre  and  sale,  when 
an  injunction  was  sued  ont  on  the 
grounds  that  plaintlB  is  the  lessee  of  the 
said  pro{»erty,  and  Is  entitled  to  tbe  fran- 
chises of  Its  predecessor,  tbe  Orleans  Nav- 
igation Company,  and  that  the  property, 
being  owned  by  tbe  state,  will  revert  to 
the  state  at  the  expiration  ct  Its  charter, 
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and  that  by  eectlon  9  of  Act  74  of  1858  the 
canal  1b  exempt  Irum  taxation.  Tlic  court 
maintained  plaintiff's  Injnnctlon.  From 
the  Jadgment  the  defendant  appeals. 

The  history  ot  the  plaintiff  company 
baa  been  so  often  made  the  subject  of  corn- 
meats  In  different  suits  that  we  deem  it 
proper  only  to  refer  briefly  to  the  fact 
that  the  Bayou  St.  John  was  a  natural 
stream,  and  that  Canal  Carondelet  Js 
known  as  the  work  of  the  Spanish  gov- 
ernor  wbose  name  It  bears.  As  public 
property.  It  became  a  part  of  tlie  public 
domain  at  the  cession  ofLonlslana.  In 
1805  the  territorial  legislature  incorporated 
the  Orleans  Navleatlon  Company,  and 
made  it  the  duty  and  gave  the  authority 
to  that  company  to  Improvo  the  canal 
and  bayoQ,  The  company  was  author- 
ised to  boy  and  hold  other  property. 
The  company,  baTlnjc  violated  Its  char- 
ter by  not  complylDic  with  Its  conditions, 
was  dissolved.  State  r.NavI^ation  Co.,  7 
La.  Ann.  680.  The  New  Orleans  Canal  & 
Navigation  Company, its  successor,  having 
failed  to  comply  with  its  obligations,  the 

S resent  company,  the  Carondelet  Canal  & 
avlgatlun  Company,  was  Incorporated, 
(ActNo.  ]60  of  1857;)  and  the  New  Oiv 
leans  Canal  &  Navigation  Company  trans- 
ferred to  It  all  their  interests.  This  in- 
cludes the  lot  of  ground  seized  in  this  case. 
The  said  act  limited  the  duration  of  the 
charter  to  25  years,  and  provided  that  the 
state  mlgbtat  the  expiration  of  that  term 
become  the  owner  on  paying  the  corpora- 
-tion  for  Its  Improvements  and  other  prop- 
erty of  which  the  plaintiff  company  has 
the  enjoyment.  In  the  event  ot  an  exten- 
sion of  2^  years  the  state  reserved  the 
right,  without  compensation,  of  becoming 
the  absolute  owner  of  the  said  property. 
Another  act  was  passed  In  1858.  The  cor- 

fiorate  SDCci'SsUm  was  extended  60  years 
rom  that  time,  and  the  property  la  to 
revert  to  the  state  on  due  compensation. 
Certain  privllegi's  and  Immunities  were 
granted  to  the  company,— among  them, 
exemption  from  taxation  until  the  expira- 
tion of  the  charter.  The  canal  is  under 
the  control  ot  the  state.  City  of  New  Or- 
leans T.  Carondelet  Canal  &  Nev.  Co.,  .tQ  La. 
Ann.  896.  The  land  on  which  taxes  are 
claimed,  plaintiff  admits  In  Its  petition 
and  In  its  brief,  belongs  to  the  state.  It 
was  donated  by  congress  on.  April  18, 1814. 
The  act  exempting  the  plaintiff  bus  not 
been  repealed. 

The  case  tails  nlthln  the  doctrine  laid 
down  In  Home  of  the  Friendless  Rons;)* 
8  Wall.  4S0,  and  Asylnm  v.  New  Orleans, 
105  0.  8.  862.  Act  74  ot  1858  amends  and  is 
a  component  part  of  Act  160  of  1857.  The 
act  of  exemption  estabiisbes  a  considera- 
tion. In  several  decisions  the  benefits  to 
accrue  to  the  community  are  specially  set 
forth.  State  v.  New  Orleans  Nav  Co.,  11 
Mart.  (La.)  S09.  In  one  of  the  declsinns. 
It  Is  even  found  that  an  addltinnal  harbor 
has  been  created.  Navigation  Co.  v. 
Parker,  *jg  La.  Ann.  434.  Benefits  antici- 
pated from  the  corporation  Is  sufHclent 
consideration  for  tlie  exemption.  None 
othprneed  beshown.  Cooley,Tax*n,p.54. 

It  la  contended  that  the  property  can- 
not be  regarded  as  within  the  Intent  of 
tbe  exemption;  that  the  l^lslature  In- 
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tended  to  exempt  only  the  property  used 
for  the  improvement  of  the  bayua  as  a 
navigable  water  way,  and  no  other.  Tbe 
admission  for  the  trial  states  that  tbe 
property  Is  situate  on  '^the  right-band 
side  ot  tbe  Carondelet  canal,  and  that  tbe 
same  is  improved;  that  the  Improve- 
ments consist  of  a  bouse  rented  tor  a  res- 
taurant to  third  persons,  and  the  other 
Improvements  are  used  by  the  canal  lor 
the  storage  of  their  utensils.** 

In  the  case  heretofore  decided,  with  ref- 
erence to  exempting  this  company,  ths 
court  says:  "The  legislative  intent  was 
clearly  to  exonerate  the  property  ot  tbe 
company,  represented  by  Its  stock  and 
the  machinery  used  for  tbe  contemtilated 
improvement  of  tbe  canal  and  buyoa." 
36  La.  Ann.  896.  The  machinery  being  ex- 
empt, tbe  place  on  the  bank  of  tbe  stream 
selected  to  store  It  and  other  materials, 
to  protect  tbem  from  loss  and  decay,  fs 
also  exempt.  That  hnlldiags  of  some  sort 
are  required,  cannot  t>e  doubted.  It  Is  a 
constituent  part  of  the  canal,  necessarily 
Incident  thereto.  In  Schuylkill  Nav.Cu.  v. 
Commissioners  of  Berks  Co.,  11  Pa.  St.  202. 
it  was  admitted  tbnt  a  canal  was  exempt 
from  taxation.  It  wasdeeidedbythecuurt: 
"Where  a  canal  Is  exempt  from  taxation, 
tbe  tollhouse  Is  not  taxable,"  being  nec- 
essarily appurtenant  to  the  canal.  In  ad- 
dition In  the  pending  case  the  state  re* 
served  tbe  right  to  become  the  owner  at 
tbe  expiration  of  ttaa  charter,  and  de- 
clared tbe  canal  exempt.  This  property 
Is  appurtenant  t«  tbe  canal.  The  exemp- 
tion was  maintained  on  similar  grounds 
In  Railroad  Co.  v.  Eeid,  IS  Wall.  2G7. 
That  one  ol  the  buildings  Is  occupied  as  a 
restaurant  does  not  defeat  the  exemption. 
Burroughs,  Tax'n,  p.  140,  S  74,  "Corpora- 
tions." Tbe  question  relates  to  exemp- 
tion on  this  lot,  vel  non.  The  immunity, 
having  been  granted  many  years  prior  to 
the  adoption  ot  the  constltutioD  of  1879, 
Is  not  defeated  by  an  admisdon  that  one 
of  the  buildings  yields  a  revenae  as  rental, 
without  proof  of  Its  amount.  It  Is  not 
shown  how  little  or  how  much  Is  collected 
for  rent.  The  exemption  and  the  right  to 
resume  possession  being  expressed  la  one 
act  ot  tbe  legislature,  we  conclude  that 
tbe  legislative  intent  was  to  exempt  tbe 
canal  and  tbe  property  appurtenant  to 
It,  and  serving  the  purpose  of  the  com- 
pany in  maintaining  its  navigation.  The 
sovereign  authority  having  the  right  of 
becoming  the  owner  ot  this  property  on 
the  forfeiture  or  at  the  expiration  of  the 
term  of  tbe  charter,  we  construe  tbe  ex- 
ception with  reference  to  that  right. 

Jadgment  affirmed,  at  appellant's  cost. 

"  (44  LiL  AaiL  my 

Sneceaslon  of  Salot.  (No.  10.906.) 

(Supreme  Graft  ef  LouMana.  April  4,  189L 
4«lis.  Ann.) 

Vacating  Appointmbnt  or  Adhinistsator— &^ 

LBOITIHACT  OF  HEIRS— FROCSEDIIfe  BT  FUBUU 
ADHIirtSTRATOR  — BVIDINOB  — CBIU>BB!r  BOR^ 
DURIHQ  COYKHTORK. 

1.  I'bo  public  admlQlBtrator  has  do  staodiBg 
la  conrt  to  ask  tbe  unllity  of  the  appointment 
of  administrators,  made  after  obaervance  of  all 
the  forms  of  law,  and  seek  his  own  appointment 
instead,  because  tbe  deceased  was  an  adulterous 
bastard,  wbo  left  no  Issue,  no  suxriTing  bos- 
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tiuid,  and  DO  wUl,  and  the  parties  clalmlog  the 
oBtate  are  advltennis  ooilat^ls,  who  cannot  in- 
herit. 

2.  The  state  has  a  right  to  Institate  jndioial 
proceediaga  to  revendloate  the  soooeasion  of  a 
person  who  dies  without  heir.  The  action  arises 
under  express  proTisions  of  law. 

8.  The  state  would  have  sooh  riidit,  in  the 
case  of  a  snouession  of  an  adnltawus  bastard, 
leaving  oo  legitimate  or  natural  issue,  no  surrir- 
ing  husband,  and  no  will,  which  Is  claimed  by 
adulterous  collaterals,  upon  1^1  proof  of  the 
adulterous  relationship  of  the  parties. 

4.  The  only  evidence  whloh  the  law  allows 
to  be  Introduced  in  such  a  ease  is  a  valid  Judg- 
ment, upon  proper  ivoceedings,  obtained  by  the 
husband,  or.  In  his  default,  his  heirs,  under  the 
circumstances  and  within  uie  period  prescribed 
by  law. 

&  The  right  toinstltute  anactioQendesaoeu, 
to  repudiate  children  iMm  daring  the  marriage, 
is  exclusively  personal  to  the  huahaud,  who  is 
the  sole  judge  of  his  honor,  and  of  the  propriety 
of  bringing  It. 

6.  Where  the  husband  or  his  heirs  fall  to  In- 
stitute such  suit,  the  door  for  the  contestation  is 
forever  dosed:  the  statue  Is  irrerocabty  recog- 
nized and  fixed,  so  that  It  can  be  thereafter  ques- 
tioned fay  no  one. 

7.  The  state,  whatever  her  governmental  pre- 
rogatires  or  police  powers  be,  has  no  right,  in  the 
absence  of  a  formal  expression  of  the  l^slative 
will  declaratory  of  the  same,  to  any  action  to 
vindicate  laws  enacted  for  the  preservation  of 
public  order  or  of  good  morals. 

8.  The  statn  has  not  been  declared  by  the 
legislature  to  be  vested  with  ttae  right  of  bring- 
ing the  "public  action. "  Such  right  cannot  be 
exercised  unless  formally  recognized  and  an- 
nounced by  law,  and  then  only  for  the  purpose 
destgnated  and  In  the  cases  specified.  In  the 
mean  time  It  la  a  donoant  attribute. 

9i  In  an  aoti<m  brought  by  the  state  to  ex- 
clude adulterous  bastards  from  a  succession, 
whero  the  persons  represented  to  be  such  were 
bom  during  marriage,  it  is  essential  to  allege 
and  prove  that  their  adulterous  character  (adm- 
terlmUe)  has  been  iudlolaUy  pronounced  by  a 
competent  court,  and  that  the  Judgment  has  ao- 
quirod  the  force  of  sovereignty. 

(SyUabut  by  Ihe  Court. ) 

Appeal  Irom  civil  dletiict  court,  pariefa 
of  Orleans;  Nicholas  H.  Biobtor,  Jud^e. 

BertraDd  Saloy  havluff  died  Intestate, 
two  admlnlatratora  were  appointed. 
Afcer  they  had  taken  DosaeaBlon  of  ber 
estate,  the  pabHe  administrator  aned  to 
have  tbe  appointments  vacated  and  lilm- 
selt  appointed,  to  which  tbe  succession  ex- 
cepted. From  a  judgment  denying  bis  pe* 
titiun,  the  public  administrator  appeals. 
Appeal  dismissed. 

Chretim  &  Satbon,  lor  public  admlnlS' 
trator,  aopellaat.  W.  B.  Rogers,  Atty. 
Gen.,  (OiraaJt  Farrar  and  Wynne  Rogers, 
fipeeial  counsel,)  lor  tbe  State.  Thomas  J. 
Semwes,  Drolla  A  AugusUn,  and  Buck, 
Dinkelapiel  &  Hart,  for  SDcceaslon,  ap- 
pellee. BenJiimin  C.  Elliott,  lor  absent 
heirs,  appellees. 

BERifUDBZ,  C.  J.  The  tranecrlpt  con- 
talas  several  Jndgments  which  are  broaght 
up  for  review. 

1.  Tbe  widow  o(  Saloy  having  died  In- 
testate, a  contest  arose  for  the  adminis- 
tration of  b«r  soeeesslon,  and  two  admin- 
Istratora  were  appointed,  who  took  the 
oatb  and  furnished  the  bond  required  by 
law.  After  these  administrators  bad 
taken  poesesslon  of  tbe  estate,  and  entered 
upon  the  discharge  of  their  functions,  the 
public  administrator  brought  suit  to  have 


tbe  appointments  vacated,  and  himself  ap- 
pointed administrator  of  the  succeaalun. 
The  Rrounds  upon  which  he  relied  are 
that  Widow  Saloy  died  Intestate,  leaving 
no  Iv^al  heirs;  that  tbe  parties  who  claim 
to  have  inherited  her  estate  are  adulter- 
ous collaterals,  who  are  disqualified  by 
law;  that  tbe  appointments  were  ob- 
tained In  frand  of  the  law  After  hearlug 
on  an  exception  of  no  cduse  of  action,  the 
petition  of  the  public  administrator  was 
denied.  From  the  Judgment  thus  ren- 
dered, be  appeals. 

In  Succession  of  Winn.  26  L.a.  Ann.  162, 
the  then  court  held  that  tbe  public  admin- 
istrator has  DO  right  to  Interfere  in  a  suc- 
cession not  vacant,  in  which  tbe  executrix 
bad  qualllled,  and  had  not  been  removed, 
and  no  creditor  bad  asked  for  ber  desti- 
tution. In  Sacceqalon  of  Bamslde,  34  La. 
Ann.  728,  (732,)  the  right  ot  the  public  ad- 
ministrator to  ask  the  removal  of  an  ex- 
ecutor for  tbe  reasons  charged  was  con- 
sidered, and  the  court  held  that  he  had  no 
authority  to  provoke  the  removal  of  the 
execDtor,  who  was  discharging  his  duties. 
It  said:  "His  power  to  act  arises  only  In 
cases  provided  by  the  law  which  created 
his  office.  The  utility  of  his  office  arises 
according  to  law,  and  his  services  are  re- 
quired only  when  a  succession  Is  not  being 
adminlBtered  at  all.  His  ofiBce  was  In- 
tended to  fill  a  vacancy,  but  be  bad  no 
power  to  provoke  a  vacancy.  •  •  » 
This  right  can  be  exercised  only  by  belrs, 
legatees,  or  creditors."  Code  Frac.  art. 
1018.  Tbe  ruling  In  Succession  of  Winn,  211 
La.  Ann.  162,  la  referred  to  with  approval. 
It  does,  moreover, appear  that,  even  U  tbe 
public  administrator  eonid  have  raised 
lawful  aspirations  to  tbe  administration 
of  a  succession  like  the  present  one,  he 
should  have  made  them  known,  asserted 
them,  after  tbe  publication  of  the  first  ap- 
plication had  been  made,  and  enKaged 
with  the  others  In  the  contest  for  the  ad- 
ministration. It  was  surely  too  late  after 
the  appointments  had  been  conferred  and 
tbe  appointees  qualified.  The  lower  conrt 
ruled  correctly. 

2.  It  appears  that  certain  parties  claim- 
ing to  be  the  nearest  collateral  relatives 
and  the  only  heirs  of  Widow  Saloy  were 
recognised  as  sucb  by  the  court,  and  or- 
dered to  be  put  In  posaesslon  ot  the  prop- 
erty left  by  her.  The  state  of  Louisiana 
then  Instituted  proceedings  to  have  the 
Judgment  annulled,  on  the  ground  that  it 
had  been  fraudulently  obtained;  that  the 
deceased  left  no  legal  heirs;  and  that.  In 
the  absence  of  aucb,  her  succession  ac- 
crues to  the  fisc.  The  grave  charge  is 
propounded  that  Widow  Saloy  was  an 
adalterons  bastard,  and  that  the  parties 
in  question  are  adulterous  relations,  in- 
capable of  Inheriting.  The  8i>eclfic  allega- 
tion is  made  that  tbe  mother  of  Mrs. 
Saloy,  Dolores  Morales,  was  the  legitimate 
wife  ot  Juan  Qestal,  of  Cnba,  whence  she 
doped  with  one  Antonio  CarcMrno,  set- 
tling In  New  Orleans,  where  they  had 
three  cbUdreo.— Marie  Madeleine,  Gar- 
mellte,and  Antonio,— who  wereconcdved 
and  boru  daring  the  existence  of  s^d 
Oestal,  who  died  only  In  1842. 

Several  decrees  and  Judgments  rendered 
lo  the  succession  proceedings  are  corn- 
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plained  of,  and  their  annalment  la  prayed 
for.  Tbe  partleti  appointed  administra- 
tors, and  tbose  recognised  as  tlie  sole 
belrs  of  Mm.  Saloy,  whose  atataa  and 
right  of  Inheritance  are  assailed,  as  well 
as  tbe  attorney  of  absent  belrs,  are  aeked 
tube  cited.  The  iwtltlun  conclndea  with 
the  prayer  that  the  judgment  attacked, 
recognlElng  the  alleged  helra,  be  annulled, 
and  that  the  state  nt  Louisiana  be  de< 
Glared  to  be  the  sole  lefcal  beir  of  Car- 
melite Carcagno,  widow  of  Bertrand 
Saloy.and,  as  aurb,  entitled  to  the  residue 
of  her  estate,  after  payment  of  debts  and 
chafes.  To  this  petition  the  defendauts 
filed  an  exception  of  no  canse  nf  action. 
After  hearing,  that  defense  was  soiitained, 
and  the  claim  of  tbe  state  was  rejected, 
with  Judgment  In  favor  of  the  defendants. 
Tbe  state  appeals. 

The  exception  of  no  cause  of  action  was 
considered  as  putting  at  Issue  the  right  of 
action  of  the  state  to  Institute  the  suit, 
and  It  was  dealt  with  accordingly.  There 
caa  be  di>  doubt  that,  under  express  text- 
ual provisions  of  ths  law,  the  state  has 
the  rlifht.  In  certain  cases,  to  claim  the  suc- 
cession of  parties  who  die  without  heirs, 
or  whose  estates  are  not  claimed  by  those 
having  a  right  to  them.  Article  486.  Rev, 
Civil  Code,  is  formal  on  tbe  subject.  It 
reads:  "The  succession  of  persons  who 
die  without  heirs,  or  which  are  not 
claimed  by  thoue  having  a  right  to  them, 
belong  to  tbe  state. "  In  tbe  same  sense  Is 
article  917,  which  reads:  'When  the  de- 
ceased baa  left  neither  lawful  deeceDdanta 
nor  collateral-  relations,  the  law  calls  to 
Ills  inheritance  either  tbe  surviving  bus- 
band  or  wife,  or  his  or  ber  natural  chil- 
dren, or  tbe  state."  To  same  effect  Is  a 
following  artIc]e,'-No.  929:  "In  defect  of 
lawful  relations,  or  of  a  surviving  hus- 
band or  wife,  or  acknowledged  natural 
children,  the  sncceaslon  bpJongs  to  tbe 
state. "  It  may  not  be  out  of  place  to  ob- 
serve that  under  the  provisions  of  article 
923  It  baa  been  held  that  when  tbe  father 
and  mother  of  a  natural  child  have  died 
before  blm,  the  estate  passes  to  the  nat- 
ural brothers  and  sisters,  ur  to  their  de- 
scendants. Laclotte's  Heirs  t.  Labarre. 
n  La.  181 ;  Layre  v.  Pasco,  5  Rob.  ( La.)  9. 
Being  made  an  heir  In  certain  contingen- 
cies, It  Is  clear  that  tbe  state  has  a  rigbt 
to  demand  a  judicial  enforcement  of  the 
law  In  her  favor.  This  right  baa  been  ad- 
mitted In  more  than  one  Inatance,  bat 
notably  In  the  well-known  eaae  of  Succes- 
sion of  Fletcher,  11  La.  Ann.  59,  In  which 
the  state  succ^sfnlly  opposed  the  claim 
of  a  daughter  of  the  deceased,  on  the 
gronnd  that  she  wan  his  adulteroas  child, 
and  could  not  Inherit  from  blm.  Vide,  al- 
so, Succession  of  Mager,  12  Rob.  (La.)  iiSi; 
Berens  v.  Dnpre,  6  La.  Ann.  494.  This 
right  la  so  well  recognised  that  the  state, 
In  a  proper  case,  may  be  allowed  to  insti- 
tute even  the  action  In  disavowal,  (action 
en  deaareo.)  Tonlller,  vol.  2,  No':  1!I7.  It 
w'^nongh  that  tbe  state  baa  a  petjunlary 
Interest  to  revendlcate,  to'  authorise  the 
institution  of  tbe  suit.  Had  that  iuterest 
no  existence,  the  state  would  have  no 
standing  In  court,  In  tbe  absence  of  declar- 
atory ItigialatfoD,  to  assert  a  government- 
al prlvll^^  or  police  .power  foi*  the  pre- 


vention or  auppreaslOD  of  the  Tlolatlon  of 
civil  laws  enacted  for  tbe  preservation  of 
public  order  and  good  morals.  The  right 
tfauft  to  Interfere  most  have  previously 
been  exprmaly  announced  and  formulated. 
No  doubt  tbe  state  Inherently  possesneM 
the  prerogative,  as  a  dormant  attribute 
of  sovereignty ;  but  her  official  represent- 
atives have  no  authority  to  assert  and  en- 
force It  when  there  exists  no  solemn  ex- 
pression of  the  legislative  will  directing  or 
sanctioning  Its  exercise.  ItlsnotseU-oper- 
ative.  and  needs  legislation  to  be  pat  In 
motion.  Tbe  French  authorities  rrierred 
to  In  support  of  tbe  proposition  have  no 
application  here,  where  the  power  has  not 
been  announced  by  tbe  legislative  will; 
but  they  aroofalgnlficanceln  Frauce,  where 
tbe  right  to  Institute  as  censor  moram 
the  "action  nnbllque"  Is  formally  thus 
recognized,  vide  Pandectes  Francalses, 
verho,  "Action  Pnhllque.**  Also,  Reper- 
toire .1.  P.,  Suppl.  Comp.  Id.  There  Is  to 
be  found  In  France,  however,  no  case  that 
we  know  of,  in  which  tbe  state  has  sought 
to  exclnde  adulterous  relations  from  a 
Huccesslon,  and  was  permitted  to  prove 
their  tttatua  as  such,  otherwise  than  bv  a 
Judgment  obtained  by  tbe  proper  party, 
and  seasonably  declaratory  of  tbe  fact. 

The  dominant  question  nevertbeleea 
arises  whether  tbe  state  can  assert  the 
bastardy  of  tbe  pretended  heirs  and  claim 
the  succession  of  the  adulteroas  deceased 
bastard  without  alleging  that  she  pos* 
sessea  aoch  evidence,  for  that  la  tbe  caae 
presented  here,  as,  under  the  exeeeptlon, 
tbe  facts  averred  in  the  petition  are  taken 
for  true,  and  that  fact  is  not  therein  set 
forth.  Adulterous  bastards  are  consid- 
ered as  having  no  relatives.  Nec  genua, 
Deo  gentem.  b&bent.  Domat  sayn,  (Lolx 
Clvlles,  pt.  2.  preface  No.  12:)  "The  sac- 
cessions  of  bastards  who  die  without 
legitimate  children,  and  without  taaTlng 
disposed  of  tbelr  estates,  most  be  placed  In 
tbe  rank  of  those  which  accrue  to  the 
prince,  for,  under  our  usage,  no  one  suc- 
ceeds them  Hb  Inteata to,  except  their  chil- 
dren, it  they  are  legitimate,  and  they 
themselves  succeed  to  others  by  testa- 
ment only."  Dealing  with  tbe  subject, 
Laurent  (volume  9,  p.  181.  No.  153)  saya: 
"Tbe  Code  does  not  speak  of  the  succes- 
sion of  adulterous  or  incestuous  children. 
The  question  must  be  decided  according 
to  general  principles.  The  adulterous 
or  Incpstaous  chlla  cannot  be  acknowl- 
edged, and  has  therefore  no  natural  rela- 
tive,—no  father,  no  mother,  no  brother, 
no  sister.  ■  *  *  He  can  bare,  as  hla 
legitimate  relatives,  the  children  born  of 
his  marriage,  for.  however  maculated  be 
his  own  birth.  It  cannot  affect  ]tbe  condi- 
tion of  children  born  of  a  legitimate 
anion.  From  this  It  Is  \^ery  easy  to  deter- 
mine tbe  order  In  which  tbe  estate  left  by 
an  adulterous  or  incestuous  bastard  de- 
Hcends.  It  passes  at  first  to  hlslegltlmate 
issue.  «  •  •  If thereareonlynaturalchlN 
dren,  they  take  the  Inheritance,  onder  ar- 
tlcle758,  Code  Nap.  In  default  of  posterity, 
thereare  neither  natural  nor  l^itimate  rel- 
atives. It  was  proposed  to  defer  the  suc- 
cession to  tbefntber  and  mother;  bat  it 
was  notremembered  that  the  unfortunate 
are  legally  wltbont  tatlwr  or  mother,  a$ 
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they  have  do  flliatloD.  •  •  •  For  the 
Bame  reason  they  have  neither  natnral 
brothers  nor  eiaters.  and  there  la  no  re- 
veraton  or  Boeceaainn  for  their  benefit. 
RemalDB  the  sorvlTloK  apoQse,  and.  In  bis 
or  her  default,  the  state."  See  Zacharle, 
(Aabry  &  Ran  Ed.,)  tuI.  4  p.  'm.  No.  10; 
Demolumbe,  vol.  14,  p.  211.  Nub.  186-188. 
It  la  therefore  apparent  that  the  estate  of 
an  adalteroDB  child  who  dies  iearlnj^no 
lasoe,  legitimate  or  natural,  and  without 
bavlnK  diapoaed  of  It  by  wUl,  accraea  to 
the  state.  But  la  It  enonsh  that  the 
crude  fact  exlat  to  entitle  the  sovereign  to 
take?  la  he  not  bound  to  prove  It  by 
legal  evidence,  eatabllsbinK  It  beyond  all 
peradventure?  If  so,  what  should  that 
evldencebe?  The  exception  of  no  cauae  of 
action  does  not  say  huw  and  why  the  pe- 
tition dlacloses  no  valid  claim.  The  state 
did  not  demand  any  apeclflcatlon,  and  it 
was  tried  on  the  face  of  the  papers.  Ex- 
ceptions of  that  description  tend  to  the 
rejection  of  a  petition,  not  only  because 
the  facts  allefced,  If  true,  would  nut  war< 
rant  the  JudKment  sought, but hecanse  the 
avermentaarelDBDfficleQt.  From  the  man- 
ner In  which  the  case  was  presented  and 
argned  It  Is  manifest  that  the  purpose  of 
this  exception  was  not  so  much  to  deny 
the  right  of  the  state  to  obtain  tbejudg- 
ment  aoufrlit  as  It  was  to  deny  that  fur 
want  of  allegations  which  were  not  and 
could  not  be  made  the  state  could  not  ad- 
duce legal  evidence  to  substantiate  them. 
Had  not  the  exception  been  filed,  the  de- 
fendants, after  Joining  Issae  by  answer, 
could,  on  the  trial,  have  succeRBfally  ob- 
jected to  the  Introduction  of  any  evidence 
in  support  of  the  avermeiitB>  which  would 
not  have  been  strictly  warranted  by  law. 
The  defendants,  by  tbelrexceptlou,  may  be 
viewed  as  having-  told  the  state:  "You 
say  that  the  three  children  were  born 
from  the  adnlterons  connection  of  Dolores 
Iforalm  witb  Antonio  Carcagno  while  her 
mnrriace  with  Juan  Gestal  was  In  exist- 
ence; that,  one  of  them — Carmelite— hav- 
ing died  without  issue,  and  nbinteatato, 
the  other.  Marie  MadfUeine,  who  la  Mrs. 
Pons,  and  the  representatives  of  Antonio, 
tieing  adulterous  collaterals,  cannot  in- 
herit, and  that  yoo  therefore  are  called  to 
her  ancceasion,  which  belongB  to  yon. 
Yon  do  not  allege  that  those  three  chil- 
dren have,  in  an  action  brought  by  Juan 
Gestal.  under  proper  averments  and  sea- 
sonably Instituted,  been  Judicially  de- 
clared to  be  adulterouB  bastards.  Not 
having  madA  that  allegation,  becauBe  the 
fact  doen  not  exist,  yon  cannot  force  ns 
to  a  trial  on  the  merits  of  the  nult.  You 
cannot  prove  your  averment  of  adulter- 
inlty ;  and.  falling  Id  that,  yon  cannot  re- 
cover the  Judgment  of  heirship  which  ynu 
seek."  Tothlsthestateanawers:  "Itwas 
unnecessary  to  make  the  allegation,  be- 
caaaethlsls  au  action  In  contestation  ot 
legitimacy,  on  a  charge  of  adulterous 
bastardy,  which  can  be  proved  otherwise 
than  by  a  Judgment  bastardizing  the  chil- 
dren at  the  Instance  of  the  husband  of  their 
mother  or  of  his  belrs.  The  deceased  was 
an  adulterous  bastard,  and  you  are  her 
adulterous  collaterals.  She  has  died 
leaving  no  Issue,  no  earvlvlng  husband, 
no  will.  Yon  cannot  and  do  not  Inherit 


her  estate,  which  therefore  accrues  and  be- 
longs to  me,  and  I  ask  that  It  be  so  ad- 
judged." 

It  would  becambersome,  and  subserve 
no  useful  purpose,  to  enter  Into  any  elab- 
orate inquisition  to  establish  clearly 
what  are  actions  In  disavowal,  actions 
In  contestdtiun  of  legitimacy,  actions  in 
reclamation,  and  actions  In  contestation 
of  BtAtuSt  and  to  enumerate  the  cases  in 
which  t bey  may  successfully  be  brought. 
The  commentatoTS  and  the  conrtB  which 
have  baxarded  a  disquisition  on  the  sub- 
ject have  ventured  on  a  perilous  enter- 
prise, and  engaged  In  a  labyrinth,  from 
which  It  has  been  difficult  sometimes  for 
them  to  extricate  themselves.  Insatiable 
aspirants,  after  exhaustion  of  legal 
knowledge  on  thoae  thorny  aabjects,  may 
be  assisted  In  collecting  notes  to  serve  as 
landmarke  by  referring  to  the  authorities 
alluded  to  by  the  able  counsel  engaged  la 
this  controversy  in  their  elaborate  briefs, 
and  to  those  on  which  the  ravenous  com- 
mentators themselves,  more  or  less,  rely. 
It  will  suffice  to  say  that  every  action 
brought  to  contest  the  sULtus  of  a  person 
la  an  nction  en  eonteatutlon  d'eimtt  which 
la  of  three  kinds:  (1)  That  by  which  one 
maintains  that  the  presnmptIon,''/.s  pater 
est  Qiietu  nupttm  demoaatrant,"  Invoked 
for  a  child  born  or  conceived  during  the 
marriage.  Is,  as  to  him,  contrary  to  truth. 
(2)  That  by  which  one  maintains  that  the 
child  Is  nut  legitimate,  because  hie  birth 
and  his  conception  did  not  take  place  dur- 
ing the  marriage  of  his  mother,  or  because 
his  mother  was  not  married.  (3)  That 
by  whlt^h  one  contests  either  the  delivery 
of  the  mother  or  the  Identity  of  the  child. 
The  action  en  desaveu  belongs  only  to  cer- 
tain persons  exactly  determined ;  that  Is, 
the  husband  and  bis  heirs,  it  belongs 
neither  tn  the  mother  nor  to  her  belra. 
This  action  is  limited  to  a  fatal  delay,  and 
very  abort,  after  wbich  It  la  extinguished  by 
the  renunciation,  express  or  tacit,  which 
is  made  by  the  husband  or  bis  heirs.  While 
the  acdon  en  conteatHtion  dt)  leftlUuiite 
accrues  to  all  persons  Interested,  and 
consequently  to  the  heirs  ot  the  mother 
and  to  the  child  himself,  this  action  lastB 
always.  It  Bubstats  notwlthatandingany 
contraiT  rennnolatlon.  Mourlon,  vol.  1, 
p.  438,  No.  867  et  seq.  It  Is  unnecessary  to 
enter  into  any  discussion  as  to  whether 
the  suit  brought  by  the  state  Is  an  action 
en  des&vea,  or  one  en  eoutestatloa  de 
legltimite,  because  It  has  the  complexion 
of  neither,  and  the  state  expressly  dis- 
claims that  it  is  either,  contending  merely 
that  It  IB  one  en  contestation  d'et&t. 
Whatever  Its  character  be,  It  Is  clearly  an 
action  which  has  for  its  object  to  have  It 
Judicially  declared  that  the  deceased  was 
an  adulterous  bastard,  and  that  the  de- 
fendants, her  sister,  nephewB,  and  nieces, 
are  adulterous  bastards;  that  the  de- 
ceased having  left  no  Issue,  no  hoaband 
and  no  will,  the  defendantsdo  not  inherit, 
and  her  succession  bdonge  to  the  state. 

The  only  question  presented,  after  all, 
la  one  which  relates  to  the  nature  of  the 
proof  or  evidence  of  which  the  case  Is  sus- 
ceptible. Can  tbe  state  be  permitted  to 
resort  to  any  evidence  save  the  judgment 
in  a  case  of  disavowal?  That  is  the  ques- 
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tlou.  We  have  been  referred  to  do  an- 
thurlty  Bbowlng  that  evidence  ot  ancb  a 
character  was  ever  allowed  in  order  to 
bastardize  children  born  durlnj;  marriage, 
and  we  know  of  none.  In  Succession  of 
Fletcher,  11  La.  Ann,  59,  In  which  the  Htate 
had  charged  the  adulterinity  ol  the 
daughter  claiming  the  estate,  the  court 
allowed  the  state  to  introduce  usual  evi- 
dence ntber  than  a  Judgment;  but  this 
was  done  because  the  daughter  was  the 
child  of  the  deceased,  a  married  man,  by 
an  unmarried  woman  and  a  slave.  So 
there  is  no  parity  between  tlie  two  caneB. 

The  etate  takes  the  further  position 
that  parties  who  pretend  to  be  the  solo 
beira  of  the  deceased,  being  plalntlfTs,  mast 
make  ont  their  claim,  as  was  required  In 
the  Fletcher  Case,  and  that,  as  they  have 
shown  themselves  to  be  Carcagnua,  and 
not  Gestala,  they  have  established  their 
status  as  adulterous  connections,  and 
therefore  debarred  tbemselvesfrom  inherit- 
ance. This  Is  afallacy.  Thoaepartles  are 
not  plaintiffs,  as  was  Marie  Lioulse,  In  the 
Fletcher  Case.  The  coort  there  was  par- 
ticular in  premising  that  she  was  not  a 
defendant,  but  a  plaintiff,  on  whom  the 
burden  of  proof  rested.  In  the  present  in- 
stance  the  parties  are  not  asking  or  claim- 
ing anything,  and  have  nothing  to  prove. 
Whatever  their  status  be,  the  state  by  the 
suit  has  forced  theni  Into  the  attitude  of 
defendants,  as  she  attacks  them.  They 
are  In  possession  of  a  Judgment,  which  Is 
their  property,  emanating  from  a  compe- 
tent court,  which  recognizes  them  as  the 
sole  heirs  of  the  deceased.  The  onus  is  on 
the  state  to  show  by  strictly  legal  proof 
that  they  have  procured  It  by  fraudulent 
representations  and  practices,  and  the 
question  redncra  itself  as  to  whether  the 
state  has  at  her  command  the  evidence 
exclusively  permitted  In  such  cases,  in 
which  children  born  during  marriage  are 
gravely  charged  with  being  adulterous 
bastards,  incapable  ot  Inheriting  under 
tbe  law.  The  two  cases — that  of  Fletcher 
and  the  Instant  one— are.  therefore,  In  this 
further  respect,  entirely  dissimilar.  There 
Is  no  doubt  that  a  husband,  although  he 
be  presumed  bylaw  to  be  the  father  ot  the 
children  bom  from  his  wife  during  the  ex- 
istence of  their  marriage,  has  the  Indispu- 
table right  to  repudiate  them,  when  they 
have  not  been  begotten  by  him,  and  are 
tbe  spurious  fruits  ot  the  adulterous  In- 
tercourse ot  blfl  wife  with  another  man; 
but  the  cases  In  wblrb  he  la  permitted  to 
go  Into  the  scandalous  doings  of  his  de- 
praved consort,  reeking  with  tbe  odor  of 
adultery,  are  specIBed  with  precision,  and 
his  action,  and.  In  his  default,  that  of  his 
heirs,  are  to  be  asserted  within  a  limited  de- 
lay. Rev.  Civil  Code,  arts.  184-192,  Inclusive. 
The  proceedings  must  be  conducted  con- 
tradictorily with  the  wife  and  with  the 
child  or  cblldmn  whose  cba^'acter  and  sto- 
tifs  are  involved.  The  law  uas  made  him 
tbe  sole  Judge  of  the  propriety  of  engng- 
.^ng  in  such  a  course,  with  a  retr^rve  of  a 
right  to  faifl  heirs  of  doing  so  In  tbe  event 
of  his  death  within  the  delay.  He  is  the 
only  one  who,  perhaps,  can  know  that  be 
la  not  the  father.  Where,  aware  ot  tbe  clr- 
cautttances  under  which  be  might  have 
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exerdaed  the  ris^t  of  repudiation,  the  faos- 
band,  who  Is  tbe  sovereign  arbiter  ol  bts 
honor,  falls  to  do  so,  tbe  door  is  forever 
closed,  and  no  one  can  afterwards  assert 
a  right  strictly  personal  to  him.  Permit- 
ting such  thing  would  be  to  strike  a  li^vy 
blow  at  the  sacredoesa  of  family  ties,  keep 
tbe  honor  of  the  wife  and  uf  the  children 
In  a  condition  of  constant  trepidation, 
and  allow  the  foandatinn  of  society  to  be 
at  all  timea  exposed  to  tottering  and  up- 
turning. Statna  bomlnum  ia  perpataa 
incertltadinoSactuaret.  The  sanctity  with 
which  tbe  lawsurrounds marital  relations 
and  the  reputation  and  good  fame  ot  the 
spouse  and  of  the  children  born  during 
their  marriage  la  of  such  inviolability  that 
tbe  mother  and  the  children  ran  never 
brand  themselves  with  d«cIarat1ona  ot 
adultery,  illegitimacy,  and  bastardy,  and 
their  character  Is  not  permitted  lightly  to 
be  thus  aspersed,  however  true  In  them- 
selves the  stern  and  odious  facts  may  un- 
fortunately be.  This  doctrine  has  long 
ago  been  recognised  in  this  state.  In  tbe 
two  cases  otEloiv.Mader.  1  Rob.  (I4a.)683, 
and  of  Dejol,  12  La.  Ann.  864,  the  then  su- 
preme courts  expreeniy  recognised  and  ap- 
plied It,  holding  that,  where  the  husband 
has  failed  to  institute  the  action  en 
desavea,  under  tbe  circumstances  and 
within  the  period  speclded,  tbe  right  to 
assail  the  legitimacy  of  the  children  born 
during  marriage  having  become  extinct 
and  lapsed,  It  could  be  subsequently  ex- 
ercised by  no  one,  and  those  asserting 
it  were  debarred  from  all  action.  See, 
also.  Tate  v.  Penne,  7  Mart.  (N.  S.)  553; 
Veruon  V.  Vernon  s  Heirs.  6  La.  Ann.  242. 
But  the  converse  of  the  proposition 
is  true,  that.  If  the  husband  or  his 
heirs  have  brought  proceedings  to  bas- 
tardize children  born  daring  marriage, 
and  have  established  the  facts  ot  the  adul- 
terinity propounded,  and  a  Judgment  has 
accordingly  been  rendered,  and  has  be- 
come final  and  executory,  sovereign  and 
absolute,  to  all  ends  and  purposes,  any 
one  having  an  Interest  to  promutn,  grow- 
ing oat  ot  the  tact  Judicially  established 
and  proclaimed,  may  ase  the  prfxeedlng 
and  The  Judgment  snccesstally  for  the  nur- 
poseof  establishing  tbe  adullerinlty.  Had. 
therefore,  such  Judgment  been  procured 
in  this  instance,  the  state  could  hnve  used 
it,  and  by  Its  operation  would  have  si- 
lenced tbe  voice  of  tbe  blood  which  tbe  de- 
fendants haveraised  to  possess  themselves 
of  property  left  by  a  collateral,  whoaetore- 
head  bus  not  been  branded  with  infamy. 
From  the  fact  that  such  Jadgmenthas  not 
been  alleged,  that  its  existence  Is  not  even 
whispered,  tbe  nnaroidable  conclusion  Is 
that  it  has  no  being,  and  therefore  that 
tbe  state  Is  unprovided  with  the  only  legal 
evidence  by  which  her  case  was  suscepti- 
ble ot  proot>  and  that  she  must  tall  In  her 
action.  It  Is  therefore  ordered  and  de- 
creed that  the  Judgment  appealed  from, 
rejecting  the  application  of  tbe  public  ad- 
ministrator and  the  demand  of  the  state, 
be  affirmed,  with  costs;  and,  considering 
that  the  state  has  no  Interest  in  contest- 
ing the  validity  of  the  other  Judgments 
from  which  she  has  appealed,  it  la  ordered 
that  said  appeals  be  dlamlasod. 
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SoeCMBlon  ol  QUDonr.  (No.  10,981.) 
Appeal  ot  AULD.   (No.  10,984.) 
(Supreme  Court^ ^^wrirtowa.  4, 1692. 

SUBBTITDTIOK— V&UDirr. 

A  anbslitaUon  probibited  by  our  law  Is 
the  disposittoQ  of  a  dooatioti  inter  vtnos  or 
mortia  catuo,  which  rests  the  property  or  the 
testator  io  a  person  named,  during  the  lifetime 
of  such  person,  who  has  not  tiie  power  ol  allena* 
lion;  and  at  his  death  the  same  property  is  to 
vest  in  another  person  named,  but  who  takes  title 
directly  from  the  testator,  bat  by  a  title  whiob 
only  s^nga  into  exutenoe  on  the  death  of  the 
flrst  donee. 
iSyUdbua  by  0^  Court.) 

Api>eal  from  civil  district  court,  parish 
ofOrleaDs;  Albbbt  Voobbibs,  Jndse. 

Suit  by  Benjamin  F.  Auld  and  Hugh 
Wilson  Auld  aKalnat  the  SDccesalon  of 
Add  E.  Atild,  wife  of  George  Glldden,  to 
annul  the  wilt.  From  a  Jadgment  for 
plalntiRa,  defendant  appeals.  Keversed. 

Rice  &  ATtnEttong,  lor  execntor,  appel- 
lant, and  ¥.  S.  Drolla,  special  tator.  /o 
pro.  per.   Tboa.  J.  Semmea,  tor  appellees. 

WATKIK8,  J,  Allee^nfc  themselves  to  tie 
the  brothers  and  sole  heirs  at  law  of  the 
deceased  testatrix,  who  died  wlthoat  as- 
cendants ordescendaiitSiBenJamfnF.ADld 
and  Hugh  Wilson  Auld  InstltDted  this 
ault  for  the  revocation  and  annulment  of 
the  last  will  of  Ann  E.  Auld,  who  died  In 
the  city  of  New  Orleans,  state  of  Louisi- 
ana, on  the  27th  of  January.  1891.  pos- 
sMm^d  of  property  of  the  aggregate  raloe 
of  $50,*J67.63,  which  conelsted,  almost  ex- 
clusively, of  United  States  bonds  and 
cnrrency,  state  and  city  bonds,  stocks  ot 
corporatiuns,  and  rights  and  credits  ren- 
erally.  Of  this,  George  Glldden,  survlTlng 
husband  uf  the  testatrix,  laid  claim  to 
some  913,000  or  914,000,  as  bis  Individual 

Jiroperty.  The  last  will  ot  the  testatrix 
B  In  olographic  form,  bearing  date  "New 
Orleans,  July  1, 1884.  **  It  was  duly  proved 
and  admitted  to  probate,  and  the  surviv- 
ing husband  alone,  ot  three peraonsnamed 
in  tbe  will  as  executors,  qualified,  and  un- 
dertook the  admlnistrauon  of  the  dece- 
dent's estate.  The  principal  averment 
on  which  the  charge  of  nullity  Is  grounded, 
Is  that,  **except  the  appointment  of  an 
executor,"  the  provisions  of  the  will  "are 
null  and  void,  and  aubtitotlons  prohibited 
by  taw. "  The  folluwing  is  the  full  text  of 
the  will,  vlx. :  '*New  Orleans.  July  Ist,  1884. 
I  declare  this  to  be  mj  last  will  and  tes- 
tament. I  wish  my  money  to  be  Invested 
In  ground  rents  dnd  real  estate  In  the  city 
of  Balclmore.stateof  Maryland.  Should  J 
die  possessed  ot  and  good  stocks  or  secari- 
tles  that  shall  remain  until  called  in,  (that 
Is,  it  they  should  be  found  to  be  United 
States  securities;)  other  stocks,  if  doubt- 
ful, should  be  sold,  and  the  proceeds  in- 
vested as  above  mentioned.  Atter  my 
means  are  Invested  as  above  directed,  I 
give  to  my  dear  baeband,  George  Glld- 
den, ot  New  Orleans,  state  ot  Louisiana, 
one  thousand  dollars  annually  out  of  the 
Income  of  my  esta  te.  Theincome  to  be  used 
and  divided  equally  between  my  nieces  of 
the  city  ot  Baltimore  and  daughters  of  my 
brother  Benjamin  F.  Auldj  to  be  used  for 
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their  benefit.  AC  my  bn^band's  death,  the 
property  shall  be  held  in  trust  by  my 
nleces.and  all  theincome, Including  thatlefl: 
by  my  husband, shall  inure  to  their  benefit 
during  their  lifetime,  and  at  their  death  to 
be  divided  equally  between  their  daughters. 
Should  there  be  any  oppoaitlou  on  the 
part  of  heirs  to  this  Instrument,  my  hus- 
band shall  have  the  whole  of  the  Interest 
daring  his  lifetime,  and  they  to  receive  the 
Interest  only  after  bis  death,  without  the 

FDwer  of  disposing  ot  any  part  tbereot. 
appoint  George  Qlldden,  William  A. 
Gault.  and  Peter  M.  Peterson  my  exec* 
utora.  Ann  Gudden." 

For  the  purposes  of  precision  and  careful 
analysis,  we  will  reproduce  the  article  ot 
the  Code  which  prohibits  aubstltutluns, 
Vic.:  "Substitutions  and  Sflei  commiftsA 
are  and  remain  prohibited.  Every  diapo- 
sitlon  by  which  the  donee,  the  lielr,  or 
legatee  la  charged  to  prranrve  for  or  re- 
turn to  a  third  person  Is  null,  even  with 
regard  to  the  donee,  the  instituted  heir, 
or  the  legatee, "  etc.  Rev.  Civil  Code,  art. 
1520.  In  order  that  the  nullity  of  the  will, 
on  the  ground  that  Its  provisions  are  pro- 
hibited snbstltntiona.  be  made  plainly 
and  clearly  to  appear,  it  la  essential  that 
language  be  pointed  out  which  charges 
an  heir  or  legatee  to  preserve  an  Inherit- 
ance for.  or  to  return  an  Inheritance  to, 
Home  third  person  named  in  the  will. 
There  mast  plainly  and  clearly  appear  to 
be  named  and  designated  In  the  testa- 
ment two  absolute  takers  of  one  and  the 
same  Inheritance,  to  eoaatltnte  any  pro- 
vision ot  the  will  a  prohibited  Babstltutlon, 
within  the  Intent  and  meaning  nf  the 
law.  This  view  la  fully  substantiated  by 
the  succeeding  article  of  the  Code,  which 
declares  that  a  disposition,  by  which  two 
peraons  are  designated  as  takers  of  the 
same  thing  alternately,  la  not  a  prohib- 
ited substitution.  For  says  the  article: 
"The  disposition  by  which  n  third  person 
is  called  to  take  the  gilt,  the  Inheritance, 
or  the  legacy,  tn  case  tbe  donee,  the  beir, 
or  tbe  legHteedoes  not  take  /t, shall  uot  be 
considered  a  snbstitutlon,  and  Mhall  be 
vaiid."  (Our  Italics.)  Bev.  Civil  Code, 
art.  1521.  It  is  equally  true  that  the  rep- 
robated disposition  must  be  of  prop- 
erty ot  tbe  testator,  and  not  ot  Income  or 
revenue  to  snbsequently  accrue  from  the 
use  of  property,  after  the  testator's  death, 
and  the  conaequent  devolution  ot  prop- 
erty tn  eftae.  upon  the  beneficiaries  under 
the  will.  This  appeara  from  the  aucceed- 
ing  article  of  the  Code,  which  declri res  that 
"theaame  [/.  e..  the  observation  made  In 
the  preceding  article  in  reference  to  the 
validity  of  alternative  dlBposltions]  shall 
be  observed  as  to  the  disposition  Inter 
vivos  or  mortis  causa,  by  which  the  usu- 
frnet  is  given  to  one  and  the  naked  own- 
ership to  another."  Rev.  Civil  Code,  art. 

1522. 

From  those  three  artlclea,  taken  and 
construed  together,  we  have  the  three 
following  propositions,  distinctly  an- 
nounced, vii.:  First,  there  must  be  named 
In  the  will  two  absolute  takers  ot  one  and 
the  same  Inheritance;  second,  a  third  per- 
son may  be  legally  called  to  take  an  in- 
heritance in  case  an  heir  or  legatee  does 
not;  tbird,it  la  permissible  for  tbe  tea- 
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tator  to  donate  or  bequeath  the  DRnFmct 
of  the  property  to  one,  and  the  naked 
ownerehlp  tu  another. 

Keeping  theae  three  propoeltlooa  In 
view,  we  raoBt  determine  whether  the  will 
of  the  decedent  rlolutes  the  first,  or  Is 
coDipattble  with  the  remaining  two,  be- 
cause It  cannot  be  compatible  with  all 
three  of  them.  la  order  to  ancertaln  the 
Incompatibility  vel  noa  of  the  will  with 
the  fl ret  of  the  foregoing  propouitlnnB.  It 
may  be  paraphrased  and  restated  as  fol- 
lows, vis. :  In  the  first  paragraph  she  de- 
clares that  her  wish  Is  that  her  money 
shall  be  InTested  In  groond  rents  and  real 
estate  In  Baltimore,  Md.,  and  that  any 
good  Becurlclea  ol  which  she  may  die  poe- 
sessed  sfaonid  remain  until  called  In,  and 
that  all  doabtfnl  decuritlee  ahoald  be  sold, 
and  the  pruceeda  thereof  likewise  invested. 
The  second  paragraph  declares  that,  after 
her  means  are  Invested,  her  husband  was 
to  receive  91,000  annually  out  of  the  In- 
come of  her  estate;  and  the  remainder  of 
the  Income  was  to  be  eijually  divided  be* 
tween  her  nieces  of  the  city  of  Baltimore, 
and  the  daughters  of  her  brother  Benja- 
min F.  Auld,  to  lie  used  for  their  benefit. 
The  third  paragraph  declares  that,  at  her 
husband's  death,  the  property  shall  be 
held  in  trnst  by  her  nleeea,  to  whose  bene- 
fit all  the  income  shall  Inure  during  their 
lifetime,  and,  at  their  death,  the  property 
shall  be  divided  equally  between  their 
daughters.  The  fourth  paragraph  de- 
clares that.  It  there  qhall  be  any  opposi- 
tion on  the  part  of  the  heirs  to  the  testa- 
ment, her  husband  shall  have  the  whole 
of  the  interest  dnring  his  lifetime,  they  to 
receive  the  interest  only  after  his  death, 
without  the  power  of  disposing  of  any 
part  thereof.  It  Is  conspicuously  observ- 
able that  no  disposition  whatever  is 
made  by  the  testatrix  of  her  property, 
save  and  except  what  is  contained  In  the 
third  preceding  paragraph ;  and.  If  that 
be  differently  construed,  It  Is  quite  certain 
that  the  testatrix  made  no  dlspositlun  of 
her  property  at  all.  Reiterating  the  fore- 
goiujE,  it  le  quite  clear  that  the  testatrix 
merely  expressed  a  wish  that  her  money, 
in  possession  at  her  death,  should  be  In- 
vested in  Baltimore,  and  doubtful  securi- 
ties should  be  sold,  and  likewise  invested. 
She  then  directs  in  what  manner  the  In- 
come of  investments  thus  made  shall  be 
distributed  between  her  husband  and 
nieces.  Having  thus  disposed  of  the  In- 
come dnring  her  husband's  lifetime,  she 
declares  It  to  be  her  desire  that,  after  his 
death,  her  " property  shall  be  held  in  trust 
by  [her]  nieces,  and  that  fall  the  Income 
ahal!  Innre  to  their  benefit  during  their  lire- 
time."  And  Just  here  the  solitary  doubt 
arises,  and  that  one  la  in  reference  to  the 
phrase,  "and  at  their  death  to  be  divided 
equally  between  their  daughters."  Argu- 
ment is  presented  to  the  effect  that  the 
words  "to  be  divided  equally"  refer  to 
the  income,  and  not  to  the  property.  If 
this  be  a  correct  Interpretation,  then  the 
question  arlsea  as  to  the  disposition  of  the 
property.  Thewill  declares,  emphatically, 
that  "the  property  shall  beheld  Intrust 
by  [her]  nieces."  For  whom  werethey  di- 
rected to  hold  the  property  In  trust  if  not 
fur  their  daughters?  No  one  else  is  men- 


tioned. When  was  the  trnst  to  expire? 
At  tbedeath  of  the  trustees,  the  testatrix's 
nieces. 

If  such  be  the  true  construction  to  be 
placed  upon  this  paragraph  of  the  will, 
then  the  conclusion  Is  irresistible  that  the 
words  "to  be  divided  equally"  refer  to- 
the  proDerty,  andnottothelncome.  They 
could  not  bavu  reasonably  referred  to  the 
Income,  for  the  plain  reason  that  the  im- 
mediately preceding  declaration  of  the 
will  is  thafall  the  Income,  incladiog  that 
left  by  my  husband,  shall  Inure  to  tbelr 
benefit  [i.  e.,  the  nieces'  benefit]  darina- 
their  lifetime;"  and,  conceding  It  to  have 
been  the  Intention  of  the  testatrix  that 
"at  their  death"  the  property  should  *'b& 
divided  eriually  between  their  daughters, " 
it  would  have  been  supererogatory  and 
vain  fur  the  testatrix  to  have  made  any 
different  distribution  nf  the  Income  of  the- 
property,  after  It  had  become  irrevocably 
veeted  In  the  donees.  Plaintiffs'  suit  nec- 
esHBrily  admits  that  the  wlH  of  the  testa- 
trix disposed  of  the  property,  and  that  the 
dlapoaltlon  of  the  will  was  necessarily  in 
favor  of  the  daughters  of  the  testatrix's 
nieces.  Otherwise  there  could  be  no  pro- 
hibited eubstitntion  in  the  will  against 
which  plaintiffs  could  inveigh.  Conceding 
this  to  be  tme.—and  It  necessarily  Is,— 
then  It  seems  to  be  perfectly  clear  that 
there  are  no  two  absolute  takers  of  the 
property  as  an  inheritance,  madp  mention 
of  In  thewill;  becaosetbe  nieces, by  whom 
the  property  waH  to  be  held  In  trust,  were 
only  and  exclusively  entitled  to  Its  Income 
"during  their  lifetime."  Death  only  was 
to  terminate  their  trust,  and  their  right  ta 
the  income  as  well.  Upon  the  happening- 
of  that  event,  the  property.  In  fee  simple. 
Is  to  devolve  upon  the  daugliters  of  the^ 
testatrix's  nieces.  In  equal  and  determined 
portions. 

It  is  equally  clear  to  our  minds  that 
this  will  presents  a  case  wherein  the  testa- 
trix, unmistakably,  bequeathed  the  nan- 
fruct  of  her  property  to  her  husband  and 
her  nieces,  In  determined  proportions,  and 
during  their  respective  lifetimes,  and,  at 
their  death,  the  naked  ownership  to  the- 
daughters  of  those  nieces.  In  confirma- 
tion of  what  we  regard  as  a  necessary  Im- 
plication, to  be  drawn  from  the  character 
of  this  action,  we  refer  to  the  brief  of 
plaintiff's  counsel,  (pages  8  and  4,)  vli.: 

In  no  part  of  the  will  does  she  pretend 
to  dispone  of  the  corpus  of  the  property; 
it  Is  always  the  Income  which  is  In  her 
mind,  and  It  Is  only  the  Income  which  ahe 
beritowB  on  any  one.  So  prominent  is 
this  feature  of  the  will,  the  court  will  no* 
tice  she  gives  nothing  until  her  money  Is 
Invested.  The  language  is;  'After  my 
moneys  are  Invested,  as  above  directed, 
I  give  to  my  husband.  George  GUdden. 
$1,000  annually  oat  of  the  income  of  my 
estate.  The  balance  of  the  income  to  be 
used  and  equally  divided  between  my 
nieces  of  the  city  of  Baltimore  and  daugh- 
ters of  my  brother  Benjamin  F.  Auld,  to 
be  used  for  their  benefit.*  No  one  was  to 
get  a  cent  ontfl  the  Investments  were 
made.  Her  mind  was  bent  on  tying  up 
her  money  by  its  investment  In  lands  and 
ground  rents  In  Baltimore,  to  be  held  In 
trust  so  that  the  income,  and  the  Income 
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alone,  eonld  be  expended.  WHl  t^his  court 
compel  tbe  ezecator  of  this  estate  to  1d- 
WHt  tbe  muneya  of  the  deceased  In  ground 
rents  and  real  estate  in  Baltimore,  in  his 
own  name  as  trustee,  and  to  bold  it  as 
trustee  bo  that  It  may  devolve  at  bis 
death  un  tbe  nieces  of  the  deeeaeed,  as 
trustees  under  her  will?"  It  mnat  be  ob- 
served that  counsel  starts  out  with  tbe 
statement  that  **fn  no  part  of  the  will 
does  the  testatrix  pretend  to  dispose  of 
the  corpus  of  tbt*  property;"  but  that 
statement  ts  answered  and  refuted  by  the 
coDcludiuff  sentence,  In  which  It  Is  de- 
clared that  the  evident  totentlon  of  the 
teetatrix  was  that  her  means  should  bo 
inreeted  in  real  estate  In  Baltimore  by  tbe 
executor,  "In  hlsnwnname.astrustee.and 
to  hold  it  as  trustee,  en  that  It  may  de- 
volve, at  hie  death,  on  the  Diecee  uf  the 
deceased,  as  trustees  under  the  will." 
Evidently  the  trust  estate  Is  the  property. 
That  tbe  trust  was  created  necessarily 
Implies  that  there  la  some  benecifiary. 
The  will  distinctly  and  exclusively  deals 
with  and  disposes  of  the  income  uf  her 
property  up  to  and  Inclnalve  of  the  date 
of  her  niece's  death.  It  Is  only  after  their 
death  that  their  daughters  are  to  partici- 
pate in  tbe  estate  at  all;  and,  upon  the 
bappeoing  ol  that  event,  the  daughters  ol 
those  Bleoes,  and  no  iine  else,  ta  entitled  to 
any  participation  In  the  estate.  Antece- 
dent to  the  death  of  the  husband  of  the 
testatrix,  no  trust  la  created  or  appar- 
ently contemplated.  While  It  ia  true  the 
will  announces  tbe  wish  of  the  testatrix 
t»  be  that  her  money  shall  be  Invested  In 
Baltimore  ground  rents  and  real  estate, 
the  duty  of  making  that  investmeut  Is 
imposed  upon  no  nqe.  The  duty  was  not 
imposed  upon  either  of  the  executors 
named  in  tbe  will.  At  present,  we  are 
dealing  with  tbe  testament  alone,  and 
muat  determine  its  validity  by  an  examl- 
na  tlon  and  comparison  of  all  Its  parts ;  and 
our  decision  must  depend  upon  its  ascer- 
tained snsceptlbllUy  of  execution  in  fataro. 
lU  then,  the  moneys  of  the  testatrix  shall 
be  invested  in  Baltimore  real  estate,  ac- 
«ording  to  the  terms  of  the  testament, 
would  there  be  any  legal  impediment  to 
Its  further  execution*'  Such  Investments 
being  made  as  contemplated,  could  the 
income  and  property  be  disposed  of,  in 
pnrsnanoe  of  the  provisions  of  the  will, 
wlthont  violating  the  prohibition  of  tlie 
statute  in  regard  to  prohibited  substitu- 
tlona?  Our  inveatlgation  has  led  us  to 
tbe  conclualon  that  the  Income  and  prop- 
erty of  tbe  testatrix  coold  be  BO  disposed 
of  validly  and  legally. 

Oouusers  argument  proceeds  upon  the 
hypothesis  that  the  testatrix  gave  noth- 
ing until  after  the  money  was  invested, 
and  that  no  one  was  to  get  a  cent  until 
the  Investments  were  made.  Hence  it  la 
necessary  that  the  court  should  compel 
theexecutur  to  make  tbe  contemplated  In- 
veatments,  and  by  this  means  create  a 
trust  estate,  of  which  theexecutur  should 
be  trnstee,  until  the  date  of  bis  (the  execu- 
tor's) death.  In  order  that  tbe  property 
might  devolve  on  tbe  nieces  of  the  testa- 
trix. This  argument  Is  entirely  without 
any  foundation  In  [wint  of  fact,  because 
<1J  tbere  Is  no  provision  in  tbe  will  that 


the  executor  shall  make  the  Investments ; 
(2)  it  contains  no  provision  to  the  effect 
that  any  one  shall  continue  to  be  executor 
so  long  as  he  shall  live ;  (!!)  and  no  provis- 
ion that  the  trust  of  the  nieces  shall  begin 
upon  the  death  or  expiration  of  an  ex- 
ecutor's term  of  service.  On  the  contrary, 
the  commencement  of  the  trust  of  the 
nieces  Is  fixed  at  tbe  date  ot  the  death  ot 
the  husband  of  the  testatrix,  who,  as  It 
turned  out,  was  the  only  one  of  three 
who  qualified.  The  only  trust  mentioned 
In  the  will  Is  that  of  the  nieces.  That  la 
not  a  prohibited  substitution,  but  a 
naked  trust,  which  does  not  convey  any 
present  or  eventual  interest  In  the  property 
to  the  trustees.  It  is  fully  shown  that 
them  were  In  ease,  at  the  date  of  the 
death  of  the  testatrix,  both  nieces,  and 
the  daughters  of  tbe  aald  nieces,  who  are 
beneflclarlcs  under  said  testament,  and 
who  aver  and  claim  that  all  ot  tbe  provis- 
ions thereof  are  valid  and  legal.  On  this 
diacuasion  and  statementot  facts  tbeques- 
tlons  of  law  raised  are  few  and  simple. 
We  think  it  qnite  sufficient  tor  us  to  cite 
Marahall  v.  Fearce,  S4  La.  Ann.  667,  as  the 
whole  scope  of  prohibited  substitution 
was  gone  Into,  and  tbe  fullest  dlscuesion 
of  the  authorities  bearing  on  tbe  question 
bad.  Wblleltlfl  true  that  the  eonrt  was 
not  unanimous  in  its  opinion  on  the  par- 
ticular application  uf  tbe  law  of  prohibited 
substitution  to  the  will  there  under  con- 
sideration, yet  we  find  the  opinions  ot 
the  Judges  pro  et  cou  in  pprfect  agreement 
as  to  what  Is  the  vital  and  esseutlai  ele- 
ment of  a  prohibited  subatltntlon.  For 
in  tbe  opinion  ot  the  court  Itis  said:  "The 
almplest  test  of  tbe  aubatltutlon  proliiolt- 
ed  by  our  law  la  that  it  vests  the  property 
In  one  person.  *  *  *  and  at  the  death 
of  Bucb  person  vests  the  same  property  In 
another  person,  who  takes  tbe  same  di- 
rectly from  the  testator,  but  by  a  title 
which  only  springs  into  existence  on  the 
deatb  of  the  first  donee.  Rnch  a  disposi- 
tion destroys  the  power  ot  alienation  of 
the  property  by  tbe  first  donee,  because 
he  is  bouud  to  hold  It  until  lils  deatb,  in 
order  that  the  peratm  then  called  to  take 
the  title  may  take  it.  At  the  same  time, 
no  power  of  alienation  exists  in  tbe  second 
donee  during  the  life  of  the  tlrst,  because 
his  title  only  comes  intu  belngatthedeatb 
of  the  latter."  Differing  from  the  majori- 
ty only  with  reference  to  what  was  a 
proper  construction  ot  the  will  of  .losbua 
Fearce,  but  not  with  regard  to  what  was 
the  proper  legal  definition  of  a  "  prohibit- 
ed substitution,"  the  chief  Justice,  dissent- 
ing, said  ''To  mymlnd  Itls  apparent  that 
when  he  beqneatbed  to  bis  wife  his  plan- 
tation and  movable  effects, '  to  have  and 
to  hold  during  her  natural  Hie/  be  merely 
Intended  to  give  taer  the  uautruct  of  that 
property,"  etc.  Both  opinlona  proceed, 
necessarily,  upon  tbe  Idea  .that  the  eorpua 
ot  the  property  was  disposed  of,  and  that 
In  order  that  such  a  disposition  should 
come  under  the  nullifying  ban  of  the 
prohibited  aubstitntlon  ot  tbe  Code,  there 
must  be,  at  least,  two  absolute  takers  of 
the  title  of  tbe  property  of  the  testator; 
that  is  to  say,  that  a  title  vests  in  one 
person,  who  is  to  keep  the  property  dur- 
ing his  lite,  wltbuot  possessing  tbe  power 
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of  alienation,  and,  at  his  death,  the  same 
property  ie  to  vest  in  another  person 
named.  We  are  of  opinion  that  the  will 
under  consideration,  in  terms,  gave  to 
the  nieces  ot  the  testatrix  named  as  true- 
tees  the  income  of  the  property  or  the 
DHufract,  but  not  the  title.  This  Is  a  mere 
naked  trnst,  nnconpled  vitb  any  Interest 
In  the  trDHtae^Hare  that  of  auBufructuary, 
wbltrh  is  permitted  under  our  law.  Un- 
der this  view,  the  will  contains  no  prohib- 
ited substitution,  and  Is  valid.  It  is  there- 
fore <ir<iered  and  decreed  that  the  judg- 
ment appealed  from  be  annulled  and 
reversed,  and  It  Is  further  ordered  and 
decreed  that  the  demand  of  the  platntifte 
be  reacted,  at  tbetr  cuat  lo  both  coarta. 


(44  La.  Ann.  S84) 

Calboun  t.  PiRRfloN.  (No.  10.988.)  Sahb 
v.Tkau  (No.  10,888.)  Samb  V.  Tbobps. 
(No.  10,988.) 

DSBOHHT  AXV  DlBTRIBnTIOK— AOO«FTA«OT  OT  8dO- 
OBBaiOH— TiTLB  FBOK  AHOTHBB  SODBOI— B»- 

TOPPBL. 

1.  Ad  act  of  sale,  execated,  by  the  testator 
to  his  sistAT,  of  his  Qndlvlded  interest  and  share 
in  the  suooeuslOD  and  property  of  his  deceased 
mother,  will  operate  as  an  estoppel  against  a 
claim  made  by  his  child  to  an  interest  In  the  es- 
tate and  property  of  the  grandmother,  throogh 
the  father  and  testator,  as  an  heir. 

3.  The  admissibility  of  a  priTate  wrlttDs  of 
aoy  kind  most  be  tested  and  aetermloed  before 
it  IS  admitted  and  Hied  In  evidence;  and  nntll 
proof  of  its  execution  Is  first  administered,  if 
Buoh  proof  be  reaolred  by  tbe  adverse  party.  It 
cannot  be  Introduced  and  filed  in  evidence,  it 
matters  not  what  may  be  tbe  oldeot  that  is  ex> 
pec  ted  to  be  accomplished  thereby. 

8.  After  a  sod  has  nacondltlonally  accepted 
tbe  SQCcession  of  tbe  father,  and  has  accepted 
and  nsed,  as  ancondltlonal  beir,  certain  lii* 
months  bonds  that  had  been  ezecated  by  ad]udl- 
catees  of  his  succession  property,  snoh  son  and 
beir  Is  coudasively  barred  and  estopped  from 
setting  up  an  antecedent  title  derived  from  an- 
other source,  as  axainst  the  adjadlcatees  of  tha 
property,  and  their  assignees  ud  trsnsfaroei. 

{SyUabuB  bu  Court.) 

Appeal  from  district  court,  parish  of 
Grant;  Wilbbs  F.  Blaokham,  Judge. 

Petitory  action  by  Mrs.  Cora  E.  P.  Cal- 
houn, executrix  of  William  S.  Calhoun,  d»> 
ceased,  and  tutrix  of  bis  minor  child. 
agalDflt  Charles  R.  Plersou,  who  clalma 
ownership  of  the  property  by  mesue  con- 
veyance from  the  succession  of  said  Will- 
iam S.  Calhoun's  father,  Meredith  Cal- 
houn, deceased.  Same  plaintiff  against 
Charles  H.  Teal.  Same  plaintiff  against 
Andrew  Thorpe.  The  three  cases  were 
consolidated,  and  separate  Jadgments 
rendered  for  defendants,  Plalntlll  ap- 
peals. Affirmed. 

Hunter  dt  Banter,  for  appellant.  T.  B. 
Thorpe  and  Andrew  Hiorpe,  for  appellees. 

Wateikb,  J.  These  three  consolidated 
caueea  are  petitory  actions  Inatltated  hy 
the  widow  of  WlHIam  8.  Calbonn,  suing 
in  the  double  capacity  of  executrix  of  bis 
last  will,  and  of  tutrix  of  his  minor  child, 
against  the  several  d^sodants,  claiming 
ownership,  severally,  hy  mesne  convey- 
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anees  from  the  sncceeeton  of  said  Winiam 
S.  Calhoun's  father,  Meredith  Calhoun, 
deceased.  The  claim  of  title  is  further 
supported  by  the  averment  that  the 
lands  In  controversy  were  Illegally  In- 
ventoried as  property  of  the  succession  of 
Meredith  Calhoun,  and  therefore  Ul^ally 
sold  to  the  varioas  adjndleatees  thereof 
at  probate  sales  made  by  Howard  Mc- 
Knight,  administrator.  In  1882  and  18S3; 
and  prayer  Is  made  tor  the  nullity  of  said 
sales  to  be  Judicially  decreed,  and  a  cloud 
on  tbe  title  removed.  The  lands  claimed 
assr^nte  In  quantity  1,160  acres,  ot 
which  it  Is  alleged  that  William  8.  Cal- 
bonn  entered  from  the  government,  na 
will  be  shown  by  patent  certificates,  720 
acres,  and  that  Mrs.  Mary  S.  Calhoun 
entered  the  remaining  440  acres,  likewise 
evidenced  by  patent  certificates. 

Properly  refined,  plaintiff's  claim  and 
pretension  are  (1)  that  the  minor  of  Will- 
iam 8.  Calhoun,  whom  she  personates  as 
tutrix,  inherited  the  entire  property  from 
her  father  at  bis  death;  and  (Z)  that  her 
father  acquired  720  acres  of  the  land  by 
the  purchases  made  In  bis  own  right  from 
tbe  government,  and  tbe  remalnlug  440 
acres  by  inheritance  from  his  mother, 
Mary  S.  Calhoun,  deceased.  Contm,  the 
claim  made  by  thedefendantsis  thatat  the 
aforesaid  succession  sales,  made  In  1882 
and  1883.  as  the  property  of  Meredith  Cal- 
houn, deceased,  the  property  was  adjndl- 
cated  In  subdtvisluns  to  varioas  persons, 
upon  terms  of  credit,  who  executed  their 
several  and  respective  12-mon the  bonds  fot 
the  purchase  prices  thereof,  with  security 
of  mortgage  recognised  upon  same;  that 
snbsequeutly  WlUlam  8.  Calhoun  nneon- 
ditlonally  accepted  the  suceesHlnn  of  bis 
father,  Meredith  GalhoSn,  and  received 
said  bonds  as  part  of  the  assets  thereof, 
and  gave  them  In  payment  to  his  wife, 
the  present  plaintiff;  that  being  a  Judgi 
ment  creditor  of  the  father,  Meredith  Cal- 
houn, the  defendant  Plerson  proceeded 
by  attacbment  and  garuishmMit  against 
William  8.  Calbonn,  tbe  son  and  nncon. 
ditlonal  heir,  as  bis  personal  debtor,  and 
subjected  said  bonds  to  the  payment  ot 
his  Judgment,  and,  on  the  execution  there, 
of,  he  became  the  purchaser  ot  the  said 
lands.  In  part,  and  Teal,  another  defend, 
ant,  became  a  purchaser  of  part,  and  sab. 
seqaently  be  (Plerson)  conveyed  a  por^ 
tlon  of  those  he  acquired  to  tbe  detendanl 
Thorpe,  and  he  In  turn  conveyed  samt;  cr. 
Teal.  Independently  of  mere  averment, 
the  mooted  and  principal  question  it 
whether  tbe  property  really  belonged  te 
the  succession  of  Meredith  Calhoun  at  tbe 
dates  ofthesHles  made  In  18X2  and  1883. 
for  on  that  the  title  of  defendants  d» 
pends.  Thwefore,  tbey  averred  lo  theli 
answer  various  matters  of  estopprt  it 
pais  and  by  deed,  as  well  as  by  runduct, 
the  effect  of  which  are  to  preclude  Wllliani 
8.  Calhoun,  as  well  as  persons  clalmlDfl 
under  hint,  fnim  ever  disputing  tbe  title  w 
Meredith  (Calhoun  as  their  author.  Wlth> 
oat  enumerating  them,  we  will  dispose  ol 
them  seriatim  as  stated  in  plalntllPs  brisL 

I.  Tbe  first  estoppel  Is  averred  to  exist 
In  an  act  <d  sale  executed  by  William  S. 
Calboan  to  bis  sister,  Miss  M.  tf .  Ada  CM* 
honn,  on  the  37th  of  May,  1878,  eonvsylng 
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to  her  all  bla  Intermt  to  aod  to  the  prop- 
erty of  the  aacceealon  of  their  mother, 
Mary  Smith  Calhoan.  If,  In  point  ol  fact, 
such  a  sale  nae  made,  the  interest  ot  the 
plaiDtm  In  that  purtloD  of  the  laod  nbich 
wjlUam  8.  Calhoan  1b  alleged  to  bave  ac- 
quired from  the  BucceaBlon  of  hl«  mother, 
Mary  Smith  Calhoun,  paaaed  thereby  to  hia 
alBtnr,  and  therefore  conld  not  have  been 
Inherited  by  hlH  child. 

The  record  diBcloeestbe  ezlatence  of  an 
act  of  Hale,  notarial  )n  form,  that  was 
executed,  as  stated  In  defeDdant's  plea,  by 
"ffUliam  Smith  Calhono,  in  favor  of  his 
Bister,  MlsB  Marie  Marsaerlte  Ada  Cal- 
houn, whereby  he  sold,  conveyed,  and 
delivered  to  her  "all  and  slngalar  his  nn- 
dlTlded  one-half  Interest,  and  all  his  right, 
title,Intereet,  claim,  and  demand,  of  every 
natnre  and  kind  whatsoever,  in  and  to 
the  succession  and  estate  of  Ma  deceased 
mother,  tbe  late  Mary  Smith  Taylor,  de- 
ceased, widow  of  Meredith  Calhoun,  late 
of  tbe  parish  of  Rapldea,  deceased,  with- 
out exception  or  reservation,  »  •  • 
and  also  In  and  to  all  the  real  estate, 
property,  riKhta,  credlta,  and  effects  be- 
onslng  to  tbe  estate  or  sncceaslon  of  hla 
deceaaed  mother,  the  said  Mrs.  Mary  S. 
Calhonn,  or  In  which  It  may  appear  that 
Bald  BucceaBlon  or  estate  te  or  may  be  en- 
titled or  IntereBted.  **  The  consideration 
for  this  sale  Is  stated  to  be  the  snm  of 
$35,000  In  cash;  and  the  act  of  siile  ap- 
pears to  have  been  duly  recorded  In  the 
book  of  conveyances  In  the  parish  of 
Grant,  wherein  the  property  Is  Bltuated, 
on  the  3d  <if  June,  187S.  To  this  deed  the 
plaintiff  offered.  In  explanation  and  con- 
Tradictlon.  what  her  counsel  terms  a 
"counter  letter,"  In  rebuttal.  The  only 
elgnature  which  It  purports  to  have  Is 
that  of  the  slater.  Miss  M.  M.  Ada  Cal- 
hoou,  who  Is  uamed  as  vendee  in  the  deed 
under  consideration.  It  doesnot  bear  the 
signatore  of  the  vendor,  W.  S.  Calhoun. 
Among  other  things,  it  contains  the  fol- 
lowing recital,  vis.:  'Whereas,  on  the  27th 
of  M  ay,  1873,  by  notarial  act,  William  Smith 
Calhoun  did  sell,  transfer,  and  assign  all 
and  singular  bis  right,  title,  and  Intercat 
in  and  to  the  eucceaslont^  bla  mother,  Mrs. 
Mary  Smith  Calhoun,  •  •  •  now,  I,  M. 
M.  A.  Calhoun,  for  and  In  conalderatlun  of 
tbe  above,  do  by  these  presents  promise 
and  bind  and  obligate  myself  to  pay  and 
deliver  over  one  half  fA  the  entire  net  pro- 
ceeds of  the  sucueaalon  of  our  mother, 
Mary  Smith  Calhoan,  deceased,  upon  the 
final  settlement  thereof,"  etc.  It  then 
concludes  with  this  pertinent  and  signifi- 
cant phrase,  viz.:  "Said  William  Smith 
Calhonn  la  to  have  and  receive  one 
hundred  dollars  daring  each  and  every 
month,  on  account,  and  in  advance  of  bis 
share  In  said  succession."  This  document 
bears  date  July  5, 1873,  only  a  few  weeks 
subsequent  to  the  execution  and  registry 
of  tbe  ant  of  sale  in  question.  On  tbe  trial 
no  proof  was  offered  of  its  execution,  even 
by  Miss  Ada  Calhoun,  or  of  its  authen- 
ticity ;  and  It  was  only  ottered  and  filed  In 
evidence  In  this  case  on  October  8, 1891, 
after  the  party  to  be  affected  thereby, 
beneficially,  had.  evidently,  been  dead  for 
many  yean,  and  long  since  tba  rights  of 
tJ08(uio.80--56 


the  defendants  had  been  acquired  In  the 
premises;  and  this  document  was  admit- 
ted in  evidence  by  tbe  Judge  a  qua  with- 
out any  evidence  of  Its  execution,  and 
over  tbe  objection  of  defendants'  counsel. 
On  this  subject,  ulaintia*8  eonuael  makes 
this  statement,  vii. :  "The  plaintiff  ottered 
in  rebuttal  the  coanter  letter  of  Mrs. 
Lane.  To  thla  offer,  counsel  for  the  de- 
fendants Interposed  the  objection  that  It 
was  a  document  under  private  signature, 
and  no  proof  of  tbe  signature  had  been 
made.  The  court  admitted  tbe  docu- 
ment, and  a  bill  was  reserved  on  tbe  rec- 
ord, if  tbe  suit  bad  been  one  to  enforce 
the  agreement  contained  in  tbe  coanter 
letter,  tbe  ob}ectiun  would  be  good ;  but 
when  tbe  document  was  offered  merely 
to  show  that  there  was  a  counter  letter, 
and  that  tbe  sale  was  not  real,  but  ficti- 
tlona,  we  do  not  deem  that  the  proof  was 
required.  Or  If  the  objection  had  come  In 
the  shape  of  an  exception  to  plain  tiff's  right 
to  sue,  because  W.  S.  Calhonn  had  parted 
with  bla  Interest  In  his  mother's  succee- 
ston,  It  might  have  required  proof  of  the 
signature.  Tbe  auawer  pleads  the  sale  as 
an  estoppel,  and  a  defense  which  mlgbt 
have  been  good  if  pleaded  otherwise  does 
not  necessarily  operate  as  an  estoppel." 
We  are  clearly  of  opinion  that  counsera 
argaaicnt  Is  not  sound,  and  that  the 
judge's  ruling  was  erroneous.  The  qaes- 
tlon  raised  was  one  of  tbe  admissibility  of 
tbe  document  to  be  filed  In  evidence.  Un- 
til proof  of  tbe  execution  ol  a  private 
writing  Is  first  administered.  If  such  proof 
be  Insisted  upon  by  tbe  adverse  party.  It 
cannot  be  introduced  in  evloenee.  It 
matters  not  what  may  he  tbe  object  In- 
tended to  be  uccompllshed  by  Ita  Intro- 
ducilon.  This  Is  elementary.  Code  Pr. 
art.  483;  Rev.  Civil  Code,  art.  2246.  We 
must  decline  to  consider  that  paper,  thus 
denuded  of  all  proof  of  Its  verity  or  au- 
thenticity, as  having  any  effect  upon  the 
act  tn  qaestlun.  Disregarding  that  paper, 
the  estoppel  of  the  act  is  fall  and  com-* 
plete. 

The  second  and  third  estoppels  which 
are  urged  maybe  considered  asone.  They 
are  to  the  efiectthat  subsequent  to  the 
unconditional  acceptance  of  tbe  succes- 
sion of  Meredith  Calhoun  by  his  son  and 
betr,  William  S.  Calhoun,  In  1887,  he  re- 
ceived the  12-month8  bonds  that  the  vari- 
ous adjudlcatees  had  executed  fur  lands 
purchased  at  the  succession  sales  made 
In  the  estate  of  Meredith  Calhoun  In  1882 
and  1883,  and  gave  them  to  bis  wife,  the 
present  plaintiff,  In  part  satisfaction  of 
her  claims  against  him,  In  tbe  month  of 
February,  1888.  The  estoppel  predicated 
npon  tbe  aforesaid  acts  Is  that  because 
W.  S.  Calbouo  bad,  as  heir  of  his  father, 
received  and  used  the  proceeds  and  avalto 
of  tbe  property  which  had  been  sold  as 
that  of  the  father's  succession,  be,  and 
those  claiming  through  him,  are  precluded 
from  setting  up  an  antecedent  title  as 
against  the  adjudlcatees,  and  their  trans- 
ferees and  assignees,  of  tbe  property. 
Admitting  the  facts  to  have  been  sub- 
stantially as  stated,  counsel  makes  the 
subjoined  explanatory  atatementon  pages 
9  and  10  of  bla  brief,  via. :       A.  Pleraon 
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bad  a  jadgment  tor  91,000  against  the  buc- 
ceaalon  ol  M.  Onlhoun.  W.  S.  Calboun  did 
take  tlie  bonds  (roni  Mrs.  MeKnlgbt. 
Plerson  garnished  the  partlee  who  had 
given  thuse  bonds,  and  obtained  Jadgment 
against  blm,  and  seized  and  sold  out  the 
lands  for  which  they  had  given  the  bonds; 
aome  of  them  being  tlie  lands  now  sued 
lor  in  these  cases.  The  proceeds  werecred- 
Ited  on  his  Jadgment.  This  1,160  acres, 
and  a  lot  more  of  the  lands  not  Included 
In  this  salt,  were  sold  under  bis  Judgment ; 
and,  after  paying  enormons  costs,  there 
was  s^ll  a  balancR  doe  on  bis  Judgment. 
W.  S.  Calhoun  had  meanwhile  made  a  da- 
Uoa  en  paiement  ol  tbe  bondn  to  bis  wife, 
and  that  had  been  recorded,  and  isotlered 
In  evidence  here  by  bim,  and  forms  the 
basis  of  his  next  plea  of  estoppel.  Neither 
be  nor  the  sheriff  ever  had  pussesslnn  of 
the  bonds;  and  how  he  conld  hare  found 
any  sanction  In  law  for  bis  extraordinary 
legal  proneedlngs,  or  any  court  to  give 
him  jndfEments,  under  the  circumstanees, 
Is  a  mystery  we  cannot  fathom.  Neither 
W.  S.  Calhoun  nor  Mrs.  Calhoan  ever  de- 
rived any  benefit  from  the  bonds,  except 
so  far  as  they  may  have  been  benuflted  by 
tbe  ruinous  credits  on  his  Judgment.  He 
Is  sued  here  for  the  return  of  620  acres  of 
land,  wblcb  Is  admitted  to  be  worth  flO 
an  acre,  or  $5,200,  which  he  bought  at  one 
of  those  sales  under  his  Jadgment ;  and  In 
bis  QUiiwer  be  asks  that,  if  be  Is  evicted, 
plaintiff  be  required  to  return  him  the 
purchase  price,  which  be  fixes  at  $540,— a 
little  more  than  $1  per  acre.  And  yet  he 
comee  into  court,  and  haa  tbe  hardihood 
to  orge  that  becauae  W.  S.  Calhoun  took 
tbe  bare  pieces  of  paper  called  'twelve- 
months bunds,'  and  transferred  them  to 
his  wife,  they  are  equitably  estopped 
from  recovering  the  lands  of  which  he  has 
despi>lled  them  under  the  bare  forms  of 
law;  and  he  himself  offers  In  this  record 
the  evidence  upon  wblcb  the  foregoing 
statements  are  made.*  Giving  tbe  plain- 
tiff the  fnll  benefit  of  her  couDStti's  etate- 
ment,and  It  Is  quite  Impossible  to  give  her 
any  relief  In  this  action  against  strangerH, 
and,  to  all  appearances.  Innocent  third 
persons.  That  W.  S.  Calboun  did  receive 
the  bonds  fs  a  tact  confessed.  That  he 
bad  previously  nneondltlunally  accepted 
the  succession  of  Meredith  Galbnun,  as 
heir,  is  also  a  fact  admitted.  And  it  Is  al- 
so admitted  that  he  subsequently  trans- 
ferred said  bunds  to  his  wife.  The  hard- 
ship and  injury  complained  of  might  be 
appropriately  considered  if  the  plaintiff 
were  claiming  any  right  under  tbe  succes- 
sion of  Meredith  Calboun ;  but  claiming, 
as  she  does,  nnder  the  succession  of  Mary 
Smith  Calhoun,  to  which  she  avers  the 
property  belonged,  and  from  which  the 
deceased  testator,  William  S.  Calhoun, 
inherited  It  at  her  death,  these  questions 
are  rea  later  aUoB  acta,,  and  impertinent 
to  the  Issue  of  estoppel  pleaded  as  de- 
■tructlve  of  William  8.  Calhoun's  claim  of 
titiK. 

The  Judge  a  qua  decided  tbe  consolidat- 
ed causes  in  favor  of  defendants,  and 
signed  three  several  Judgments.  Being  of 
opinion  that  he  decided  the  canaee correct- 
ly, they  are  respectively  affirmed. 


DBTEB,  TOL.  10.  (ta. 

(44  La.  Abb.  476) 

Soccemion  of  Sparrow.   (No.  10,997.) 

{Su/pTtme  Court  of  LoviHcma.   April  4, 189S. 
44  La.  Ann.) 

Sdccbbsion  Rbprbsbitti.tit>— Adtakobs  to  Uinor 

UbIBS— RBIHBDBaailBNT  — BdOOBBSION  BSTIUb- 
inNT--€HASeB8. 

1.  Ib  oase  a  rl^t  has  beea  raserveA  to  a  sno- 

cesaion  representative,  to  claim  reimbursement 
for  sums  by  bim  already  advanced  to  minor  heirs 
baviog  an  interest  in  the  property  under  ad- 
ministration, BQoh  representi^ve.  making  further 
advances  to  said  minora,  in  order  to  supply  them 
with  necessaries  fortbelr  support  and  eoaoatioa, 
which  the  tutor  did  not  possess  adequate  mesas 
to  supply  them  with,  ocoupies  towards  such 
mincnrs  guosi  craitract  relations,  entitUng  him 
to  raimbnraement  of  each  snms  slnoe  fornished 
alsou 

3.  Settlement  thereto  Is  clearly  contemplated 
to  take  place  In  doe  course  of  tbe  administra- 
tion of  tbe  ancestor's  estate  from  which  the  ad- 
vances were  made.  To  such  case  article  860  of 
the  Revised  Ulvll  Code  does  not  apply. 

8.  A  final  suocessioo  settlement  having  been 
postponed  tor  a  number  of  years,  on  account 
of  numerous  complications  and  unavoidable 
causes,  for  wbicb  the  administrator  is  not  re- 
sponsible, and  in  the  mean  time  the  mules  and 
worldng  cattle  attached  to  the  succession  planta- 
tions  having  been  annually  leased  therewith,  tbe 
losws  SDStuned  by  the  death  of  any  of  said  ani- 
mals are  rather  to  be  attributed  to  natnral  oanses, 
such  as  work,  overage,  and  otdiiurv  use  will 
bring  about,  than  to  dereliction  of  duty  on  tbe 
part  of  the  administrator,  in  failing  to  obtain  a 
decree  for  their  sale,  or  to  damage  resulting 
from  his  mlscoodnct. 

4.  Ofasrges  against  a  soocesslon,  of  whatever 
character  they  may  he,  such  as  funeral  charges, 
law  charges,  lawyer's  fees  for  settling  the  suc- 
cession, and  generally  all  claims  against  the 
suocesslon,  originating  after  the  death  of  the 
person  wbose  succession  Is  nnder  admioistratlon, 
are  to  be  paid  before  the  debts  oontracied  by  the 
deceased. 

6.  Among  such  succession  charges  may  he 
Included  claims  of  the  administrator  against 
minors  for  moneys  to  their  tutor  advanced  f<n> 
their  support  and  education,  and  befne  the  shares 
of  asld  nunors  bsra  been  segr^ated  bom  the 
mass  of  the  snccession,  and  reduoed  to  dominion 
and  control  Toy  their  tutor. 
{^Uabw  bv  the  Oowt) 

Appeal  from  district  eoart,  pariah  of 
Bast   Carroll:  Fudld  F.  Uontquhert, 

Judge. 

Application  by  the  administrator  of  Mi- 
nerva Sparrow,  deceased,  to  homologate 
bis  final  account,  and  to  be  permitted  to 
Still  enough  of  the  soeceaslon  property  to 
pay  Its  established  debts,  and  enough  of 
tbe  property  of  the  interests  of  tbe  heirs  to 
pay  their  Indebtedness  to  the  administra- 
tor. The  account  was  opposed,  and  the 
sale  was  enjoined.  A  Judgment  was  ren- 
dered homologating  tbe  accnnnt,  perpet- 
uating the  injanction,  and  holding  the  ad- 
ministrator liable  to  tbe  minor  heirs  for 
one  third  tbe  value  ol  certain  personal 
property  lost.  All  parttee  appealed,  but 
tbe  claims  of  the  major  heirs  were  discon- 
tinued.  Judgment  modified  and  affirmed. 

Joseph  E.  S&nadeii,  for  aopellant. 
Cbaiiea  S.  Wyly  and  Felix  F.  Pocbe,  tor 
minor  lielrs,  appellees. 

Watkinb,  J.  This  record  presents  the 
fourth  appeal  to  this  conrt  in  this  sncces- 
sion. In  obedience  to  a  previous  decree  ol 
this  court,  in  April,  1800,  as  reported  in 
43  La.  Ann.  GOO.  7  South.  Rep.  ftU,  tbe  ad- 
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minlatrator  prepared  and  cnased  to  be 
filed  a  final  account  ol  blB  Kestluu  of  the 
sticceBiiion  uf  Minerva  Sparrow,  end*  at- 
tempted to  sell  a  satflctency  uf  succession 
property  to  pay  Its  established  debts,  and 
a  autttclency  of  the  property  of  the  respect- 
ive interests  of  the  heirs  to  pay  their  re- 
spective Indebtedness  to  tbe  admloistra- 
tor.  The  account  was  opposed,  and  tbe 
sale  was  enjolnetl  by  all  of  the  heirs,  oa 
sundry  grounds,  the  principal  one  being 
that  the  administrator  had  neglected  to 
make  sale  of  th'>  perishable  property  of 
tfae  estate,  end  bad  allowed  It  to  dete- 
riorate and  perish  while  In  his  hands,  under 
admlnistrauon.and  tor  ibe  value  of  which 
property  be  became  responsible.  Tbe  op- 
pusltlon  on  tbe  part  of  the  two  mlnnrs, 
representing  one  third  of  the  estate,  mabes 
tbe  additional  point  that,  by  a  decree  of 
this  court  made  in  this  snccession,  they 
had  been  put  in  poesesBlou  of  their  iuherlt- 
auce,  and  tbat  no  claim  could  be  enforced 
aKainst  It  as  succeasloD  property,  nor 
otberwlB*}  than  by  proceedings  had  con- 
tradictorily with  tbeir  tutor;  and  that  no 
claim  against  them  for  moneys  advanced 
to  their  tutor  for  their  account  can  bn  in- 
grafted on  proceedings  bad  In  their  grand- 
mother's mortnaria.  40  La.  Ann.  407,  4 
South.  Kep.  513.  The  opposition  to  tbe 
account  and  the  Injanctlon  were  consoli- 
dated and  tried  together,  resulting  In  a 
judgment  which  homologated  theaccount, 
including  thesum  of  $S,287.60  claimed  from 
tbe  minors  for  moneys  advanced  to  their 
tutor  fur  their  account;  perpetuating  tbe 
injunction  ogainst  tbe  probate  sale;  and 
bolding  the  administrator  liable  to  tbe 
minors  for  one-tblrd  of  the  value  of  per- 
sonal property  lost  or  destroyed  during 
thR  accountant's  administration,  extend- 
ing from  tbe  20tb  of  July,  18«3,  to  the  25th 
of  June,  1887,  and  fixing  their  interest  in 
said  valuation  at  >2,419.37.  From  this 
judgment  all  parties  appealed,  but  lu  this 
court  a  statement  was  made  to  the  effect 
that  the  major  heirs  had  discontinued 
thdr  claim,  thus  leaving  tbe  controversy 
to  be  decided  between  the  administrator 
and  the  minurs.  Coqnsel  for  the  minors 
submits  the  following  propositions,  vis.: 
"Dnder  Its  present  status,  the  case  pre- 
sents for  discu^Klon  and  duclslou  three 
poinb),  which  are  as  lolows:  (1)  Can  the 
administrator  ul  tbe  sncceaslon  of  Mrs. 
Minerva  Sparrow  obtain  a  judgment, 
through  a  final  account  of  administra- 
tion, against  the  minor  heirs.  Mar;  and 
Kate  Decker.tor  moneys  adVRuced  by  him 
to  their  tutor  for  their  account?  (2)  Can 
the  administrator  be  held  legally  liable  for 
the  loss  of  mules  and  other  property  of  a 
perishable  character,  for  having  failed  to 
8^1  the  same  immediately  after  bis  ap- 
pointment? (3)  Can  an  administrator  be 
allowed  to  sell  succeBslon  property  to  pay 
debts  when  tbe  debts  are  shown  to  be 
claims  which  be  propounds  against  the 
heirs  Individually,  some  being  minors  in 
possession  of  tbelr  share  of  the  succession 
property  under  judicial  nntbority?" 

1.  The  first  Item  of  opposition  that  pre- 
sents itself  Is  tbe  debit  of  93.287.50,  entered 
on  the  tableau  of  debts  which  accom- 
panies the  account  against  tbe  minors, 
Ifary  and  Kate  Decker.  Tbat  sum  is  tbe 


aKffregate  of  two  separate  and  distinct 
Items  of  indebtednesM,  wblch  are  therein 
separately  stated  thus.vli,:  Item].  "Bal- 
ancedue  by  minors,  Kate  and  Mary  Decker, 
as  per  judgment  above  mentioned,  which 
decreed  them  to  owe  the  administrator 
94,018.84.  and  ordered  him  to  prorate  as 
above  mentioned;  thus  making  bis  collec- 
tion from  tbem  $2,581.84,  and  leaving  a 
balance  doe  by  them  of  91,487.50."  Item  2. 
"Amounts  advanced  to  C.  S.  Wyley,  tutor 
for  minors,  Mary  and  Kate  l>ecker.  since 
filing  tbe  fourth  provisional  account  as' 
per  Kxblbit  A  and  vouchers  attached, 
numbered  from  one  to  twenty.  Inclusive, 
91.800.**  Tbe  former  Is  explained  by  refer- 
ring to  the  first  preceding  item  on  the 
tableau,  which  specifically  refers  to  the 
"judgment  on  the  fonrth  provisional  ac- 
count, which  decreed."  etc.,  and  which  ev- 
idently fs  "the  Judgment  above  men- 
tioned." as  therein  referred  to.   This  ex- 

})lanatlon  Is  further  supplemented  at  the 
out  of  the  tableau  thus:  "The  Items  of 
91.660.87,  doe  by  Mrs.  Foster;  of  967B.0S, 
due  by  Mrs.  Ashbrldge; -and  of  91  •487.60, 
due  by  the  minors,  Mary  and  Kate  Decker, 
—were  approved  onthetourrh  provisional 
account,  and  are  placed  hereon  for  the 
sole  purpose  of  showing  the  exact  amount 
doe  by  the  aald  i)ereon8  after  making  the 
pro  rata,  distribution  ordered  by  tbe  Judg- 
ment on  eaid  account." 

Reference  to  the  report  of  pur  decision 
In  this  succession,  to  be  found  In  42  La. 
Ann.,  at  pages  500  et  seq.,  7  South.  Rep. 
611,  will  show  that  we  dealt  with  and  dis- 
posed of  the  administrator's  fourth  pro- 
visional account,  and  three  tableaux  of 
debts,  tbe  seeond  of  which  was  made  np 
'*or  debts  due  by  the  beirs  to  the  adminis- 
trator of  the  succession."  which  was  op- 
posed by  the  tutor  of  the  minors,  Mary 
and  Kate  Decker,  on  various  grounds. 
That  opinion  fnrtber  shows  that  upon 
tbat  second  tableaux  there  appeared  but 
three  items,  one  of  which  was  the  amount 
advanced  to  the  minors  Decker.  94.018.84, 
which  is  tbe  Identical  earn  and  the  exact 
amount  that  ts  described  and  dealt  with 
on  tbe  tableau  under  present  considera- 
tion. 42  La,  Ann.  505,  7  Ko nth.  Rep.  611. 
Oar  opinion  thus  states  the  controversy, 
viz.:  "Neither  of  the  major  heirs  opposed 
the  amounts  charged  to  tbem,  respect- 
ively, and  hence  the  only  question  Is  with 
regard  to  the  charges  against  the  two 
minors,  Mary  and  Kate  Decker.  The 
tutor  Insists  that  It  Is  not  competent  for 
the  settlement  to  be  made  In  the  succession 
of  their  grandmother,  on  an  administra- 
tor's account,  but  that  it  should  be  re- 
ferred to  blm  as  tutor  for  allowance  or 
rejection,  and  settlement  thereof.  In  the 
tutorship.  He  further  contends  that,  ea 
no  debts  can  be  made  against  minora  In 
excess  of  their  revenues  without  the  aa- 
thorlty  of  a  family  meeting,  (Rev.  Civil 
Code,  art.  850.)  there  Is  no  legal  reason  for 
tbe  enforcement  of  the  administrator's  de- 
mand against  them."  But  we  made  refer- 
ence to  what  had  been  said  In  our  opinion 
(89  La.  Ann.  706,  2  South.  Ttep.  S07)  on  the 
sabject,  to  tbe  effect  that  the  administra- 
tor's advances  to  the  minors  "were  mani- 
festly prompted  by  laudable  feelinga,  and 
considerations  of  talmew  and  bnmanlty. 
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lor  which  [he]  should  not  be  made  to  suf- 
fer, ir  by  any  legal  means  he  can  obtain 
retmbaraenjent,"  and  that  "we  therifore 
deem  it  our  duty  to  reserve  the  right  of 
the  administrator  to  demand  reimburee- 
ment  of  all  sums  advanced  by  him  to  the 
tno  heirs  aforbsald,  as  well  as  for  slmlllar 
advances  made  to  the  minors,  Mary  and 
Kate  Decker."  (43  La.  Ann.  506,  TSoutb. 
Bep.  618.)  and  said:  "Hence  It  la  clear 
that  the  whole  question  la  remitted  to 
this  succeBslon  settlement,  and  that  It  Is 
'narrowed  to  the  amount  oT  mobey  the 
administrator  expended  for  their  account. 
We  can  perceive  no  objection  to  this  mode 
of  proreefiing,  as  tlie  account  and  two  of 
the  tableaux  concern  the  minora,  and 
their  interesta  are  atlll  united  with  tboee 
of  the  major  heira  In  the  succeaalan  :  and 
It  la  quite  as  much  a  matter  ol  Justice  to 
the  administrator  that  their  liability  to 
him  for  advance  payments  made  on  their 
Inheritance  should  be  adjusted  in  tbe  suc- 
cession as  paymenta  su  made  to  the  major 
heirs,"  (42  La.  Ann.  508,  7  South.  Rep. 
018:>  and  affirmed  the  Judgment  of  the 
lower  court  homologating  thoae  tab- 
leaux. 

This  citation  la  sufflcient  to  show  that 
In  an  far  as  the  allowance  of  the  Item, 
aapta,  oT  91,4K7.50  la  concei-ned.  It  Is  fully 
covered  by  our  Judgment  on  laat  appeal, 
and  that  the  present  tableau  cannot  be 
dlaturbedln  that  reapect.  It  Is  also  quite 
aufflclent  a'utfaorlty  for  the  settlement 
and  judicial  deterniiuatlon  in  the  succes- 
sion ot  the  amounts  that  the  administra- 
tor baa  advanced  to  the  tutor  of  the 
minora  "since  tillDK  of  the  fourth  provla- 
ional  account"  of  administration,  and 
aK»:regatInx  (1.800;  for  to  that  theory 
thla  court  atanda  committed  in  two  oplo- 
louB  rendered  lu  thla  successioo,  and  It 
was  douDtleaa  on  the  faith  of  them  that 
the  adminiatrator  acted — as  he  undoubt- 
edly had  a  legal  rlfiht  to  do— in  furnishing 
the  minora  the  means  ol  subsistence  from 
the  funds  In  l)ia  hands  subject  to  their  de- 
mands, under  the  exceptional  clrcum- 
atancea  atatcd.  It  Is  therefore  quite  sutli- 
dent  to  state  that  It  Is  oar  deliberate  con- 
viction that  the  judgment  of  the  court 
homologating  the  tableau  was  Jurisdlc- 
tionally  well  grounded,  In  respect  to  the 
demand  of  the  admlulstrator  against  the 
minors.  In  respect  to  the  amount  ot  the 
claim  of  the  administrator  against  the 
minora  being  In  excess  of  their  revenues, 
those  two  opinions  (89  La.  Ann.  70B,  2 
Uouth.  Rep.  507.  and  42  La.  Ann.  506, 
7  South.  Rep.  618)  appear  to  be  quite  us 
conclusive  as  they  are  on  the  previous 
question,  because  we  said  of  the  adminis- 
trator's claim  that,  while  "all  of  these 
proceedings  were  Irregular,  and  were  car- 
ried on  outside  of  the  law,  *  *  *  [he] 
should  not  be  made  to  suffer.  It  by  any 
legal  means  he  can  obtain  reimbursement. 

•  •  ,  •  We  therefore  deem  it  our  duty  to 
reserve  tue  righta  of  *  •  •  the  present 
adminiatrator  to  enforce  their  respective 
tights   against   the  two   helra   of  age 

*  *  *  by  proper  proceedings,  in  due 
course  of  administration,  and  we  also 
reserve  the  rights  of  the  administrator  to 
demand  reimbursement  ol  all  sums  ad- 
vanced by  him  to  the  two  h^rs  iJoresald, 


as  well  aa  for  similar  advances  made  to 
the  two  minora,  Mary  and  Kate  Decker.** 
39  La.  Ann.  706,  2  South.  Rep.  507.  When 
farther  litigation,  In  connection  with  the 
reserve  In  our  previous  decree,  brought 
this  succession  before  us  a  second  time, 
(40  La.  Ann.  484,  4  South.  Bep.  513,)  there 
was  question  made  with  reference  to  the 
right  of  the  two  minors  to  be  put  in  pos- 
session of  their  Interests  In  the  suceesslan, 
and  it  was  objected  on  the  part  of  the  ad- 
ministrator that  It  was  a  condition  pre- 
cciient  to  their  entering  into  possession 
that  tbe  amounts  they  owed  him  phuald 
be  first  paid;  but  this  view  did  not  ob- 
tain, the  court  declaring:  ** Beaides,  evea 
If  tbe  law  did  not  provide  adequate  pow- 
ere  to  enforce  any  claim  the  administrator 
might  have  against  the  minor  heirs,  It  la 
evident  that  the  admlnlntrator  already 
has  In  his  hands  funds  that  can  be  applied 
to   the    eatlafaction   of    any  demands 
against  them. "  40  La.  Ann.  496,  4  South. 
Rep.  520.   Thus  we  aay.  In  one  upfnion. 
that  tbe  admlnlstrator'a  right  to  demand 
of  the  minors  reimbursement  nl  the  sums 
paid  Is  reserved  "by  proper  proeeedlnga  Id 
due  courae  ot  ndm1uls>rat1on,**  (39  La. 
^nn.  706,  2  South.  Rep.  507;)  In  another, 
that  he  has  In  his  hands  funds  that  can  be 
"applied  to  the  satisfaction  of  any  de- 
mand against  them,"  (40  La.  Ann.  496,  4 
Sooth.  Bep.  620;)  and  In  a  third,  "that 
the  whole  question  Is  remitted  to  this 
Buccesslon  settlement,"  (42  La.  Ann.  f^,  7 
Sunth.  Rep.  613;l  and.  In  the  laat  case,  we 
examined  and  approved  the  clalma  of  the 
administrator  against  the  minors,  and 
adjudged  "  the  aharea  or  interesta  ot  the 
minora  [to  be]  liable  therefor.  ~  It  Is  quite 
true  that  we  alao  employed  theesprea- 
ston,  "there  being  no  proof  In  the  record 
to  show  that  the  sum  expended  exceeded 
their  revenues, "  (42  La.  Ann  507,  7  South. 
Bep.  613;)  yet,  on  careful  reflection,  we 
are  of  the  opinion  that,  under  the  circum  - 
stances  of  this  case,  tbe  provisions  of 
article  850  of  the  Revised  Civil  Code  are  not 
controlling.  That  article  la  found  in  tfae 
particular  section  ot  theCode  which  treats 
"  of  the  administration  of  the  tutor,  *  and 
It  provides  a  rule  of  action  tor  the  tutor. 
But  In  thla  case  it  la  apparent  that,  while 
tlie  succession  of  Mrs.  Sparrow  has  hevn 
Judicially  terminated  quoad  the  minors' 
interests. yet  there  has  been  no  separation 
of  their  patrimony  from  the  maas  of  tbe 
auccfsslon,  or  from  the  interesta  of  their 
cohelra,  and  it  la  from  tbe  fonds  and  prop- 
erty tfaua  bound  up  that  advances  to  the 
minors  have  been  made,  antecedent  to  the 
commencement  of  the  tutor's  actual  ad- 
ministration of  the  minor's  property. 
Inasmuch  as  settlement  Is  clearly  contem- 
plated to  tabe  place,  "in  due  course  of 
administration,*'  of  the  estate  of  Mrs. 
Minerva  Sparrow,  it  aeema  to  be  Indlapo- 
table  that  such  settlement  maat  be  made 
in  porsaaoce  of  the  law  governing  anccea- 
slons,  and  nut  the  law  governing  tutor- 
ships. Indeed,  the  Code  pnts  upon  the  act 
ot  one  who  furnishes  a  minor  with  the 
necessaries  ot  life  the  stamp  of  a  contract 
by  which  tbe  latter  la  bound,  becaaae  it 
says :  "  When  the  minor  has  no  tutor,  or 
one  who  neglects  to  supply  him  with  nec- 
easaries  tor  his  support  or  education,  a 
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contract  or  quaei  contract  lor  providing 
lilm  with  what  is  neceeeary  lor  tbo»e  poi-- 
poaes  l8  Talld."  Bat.  Civil  Code,  art.  17»S. 
Tbe  act  of  the  administrator  was  io  strict 
keeping  with  the  provisluns  of  thc^t  ar- 
ticle. As  this  Is  the  sule  grround  ol  objec- 
tion that  Is  urged  to  tbe  administrator's 
claims  asainst  the  minors,  in  our  oplnioD 
they  were  correctly  allowed. 

2.  In  respect  to  the  claim  made  by  tbe 
opposing  inlnors  of  tbe  allegetl  maiadmin- 
Istration  ot  tbe  administrator,  resnltlng 
In  a  loss  of  abont  75  males  cat  ol  a  total 
of  106  that  were  included  In  the  Inventory 
of  1US3,  under  which  he  went  into  posseS' 
slon,  and  whicb  were  appraised  and  listed 
tbereun  at  $100  each, making  up  an  aggre- 
gate valaatlon  ol  $10,600,  it  appears  that 
the  Judge  below  regarded  It  as  tbe  basis 
ol  tbe  administrator's  liability,  and  he 
fcavfl  JndgmeDt  accordingly.  It  is  on  tliiH 
theory  that  the  argument  of  tbe  mlnoiH' 
connsel  proceeds;  insisting  that.  Immedi- 
ately upon  qnallflcution  In  Julyofl88S,  tbe 
administrator  took  change,  and  managed, 
operated,  and  cultivated  tbe  succession 
plantations,  upon  his  Individual  account, 
and  continued  to  do  so  until  the  1st  ot 
January.  18K8.  (89  La.  Ann.  702,  3  Sontb. 
Bep.  601:)  that,  In  the  cultivation  of  said 
plantations,  tbe  administrator  used  and 
employed  the  mnles  In  question.  There- 
i]p«»n  the  Insistence  of  the  connsel  for  the 
mluors  is  that,  as  administrator,  It  was 
bis  plain  l^al  duty  to  have  caused  a  sale 
to  be  made  of  tbe  mnles  wlthlo  10  days 
alter  his  qualification,  In  pursuance  of  the 
terms  ot  Kev.  Civil  Code,  arts.  1051.1163. 
To  this  claim  the  administrator's  counsel 
replies  that  It  Is  a  fact,  that  has  been  as- 
certained by  thlH  court,  that  the  aacces- 
sion  was  nut  only  perfectly  solvent  when 
opened,  but  owed  no  debts,  and,  conse- 
qoeotly,  there  was  no  occasion  for  tbeeale 
of  tbe  mules.  Tbe  farther  answer  ta  made 
that  during  tbe  years  since  188S  the  mules 
were  used  and  worked  on  tbe  succession 
plantations,  to  which  they  were  attached, 
and  with  which  they  were  leased  annaal- 
ly ;  and  that  Chaffe  was  condemned  per- 
Boually  to  pay  a  rental  ot  $4,000  per  an- 
num therefor,  from  July,  18R3,  to  January 
1,  is$.s,  and  that  tbe  mlaors  enjoyed  their 
proportionate  share  of  the  revenues  of 
the  plantations  and  the  mules,  and  are 
eqaltably  estopped  from  urging  any  com- 
plaint of  such  use  and  enjoy  ment,  or  of  tiie 
consequent  loss  suKtalned. 

Referring  to  tbe  first  article  cited,  (arti- 
cle 1051.)  It  appears  to  point  out  the  steps 
to  be  taken  as  a  conserrntlve  measure, 
pending  the  acceptance  or  renunciation  of 
a  succession  by  the  heirs,  for  It  Is  prefaced 
by  tbe  declaration  that  "the  administra- 
tor cannot  sell  the  immovables  of  tbe  suc- 
cession committed  to  bis  charge  until  tbe 
term  for  deliberation  has  expired;"  and 
then  it  directs  that  "If  there  be  any  [mov- 
ables] liable  to  be  wasted,  or  expensive 
to  keep,  he  can  soil  them,  on  the  sperlal 
authorization  of  the  ]ndge,'*ete.  Surely, 
no  such  condition  existed  lu  this  case. 
The  males  were  neither  liable  to  be  wast- 
ed, nor  expensive  to  keep,  because  they 
were  attached  to  the  plantations,  and 
leased  and  used  therewith;  and  besides, 
till  the  heirs,  minors  as  well  as  majors. 


have  long  since  accepted  the  succession ; 
and  the  law  imposed  uo  duty  on  the  ad- 
ministrator to  sell,  but  gave  nim  permis- 
sion to  do  so,  upon  first  securing  the  spe- 
cial authorisation  of  the  judge.  Wefnll  to 
find  in  the  other  article  mentioned  (article 
1163)  any  more  definite  duty  Imposed  up- 
on the  administrator,  though  it  Is  quite 
true  It  says,  via. :  **  The  curator  Is  bound. 
In  ten  days  after  his  appointment,  to  de- 
mand that  all  the  remalnlDg  movable  ef- 
fects *  •  •  be  sold."  But  the  word 
"remaining"  connects  that  article  with 
the  one  preceding  It,  which  declares,  viz.: 
"When  there  are,  in  a  vacant  succession, 
In  which  the  heirs,  or  a  part  ot  them,  are 
absent  from  and  not  represented  In  the 
state,  movable  effects  which  are  perishable 
or  costly  to  keep,  tbe  judge  can,  *  *  * 
belore  the  succession  Is  opened,  order  the 
sale  of  them,"  etc.  Rev.  Civil  Code.  art. 
1163.  By  no  means  can  these  articles  be 
extended  to  a  solvent  and  accepted  suc- 
cession, to  which  there  are  no  absent 
heirs.  Even  if  they  are  to  be  taken  as 
strictly  applicable,  they  denounce. against 
tbe  curator  or  administrator  failing  to 
observe  their  requirements,  no  penal^  of 
any  kind,  and,  in  the  absence  ot  such  pro- 
visions, it  Is  manifestly  our  province  to 
Judge  of  the  dereliction,  and  ot  its  conse- 

?!uenL*es.  The  rule  ot  conduct  which  the 
lode  prescribes  for  a  curator  or  adminis- 
trator la  that  "every  curator  ol  a  vacant 
succwslon,  or  of  absent  bdrs,  la  bound  to 
take  care  of  the  effects  Intrusted  to  him, 
as  a  prudent  administrator,  •  •  • 
He  is  responsible  for  all  damages  caused 
by  bis  misconduct."  Bev.  Civil  Code,  art. 
1147.  It  Is  not  alleged,  proved,  or  argued 
that  the  administrator  did  not  take  care 
of  the  property  intrusted  to  blm.  as  a 
faitfaful  administrator.  It  Is  nut  pretend- 
ed that  any  damagehappene^tothemnlea 
through  any  misconduct  ot  his.  On  the 
contrary,  his  administration  has  been  ad- 
mittedly clean,  fair,  and  faithful;  and  the 
loss  ot  the  mules  seems  rather  to  have 
been  occasioned  by  natural  causes,  Huch 
as  work,  overage,  and  ordinary  use  will 
bring  about.  For  such  lossestbeadmlnis- 
tratnrcannotbrmade  liable  on  tbe  score 
ot  roiscondnct.  It  Is  evident  to  our  minds 
that  tbe  allowance  made  on  this  score 
was  erroneous,  and  must  be  disallowed 
and  rejected. 

8.  While,  technically  speaking,  the  debts 
and  charges  that  are  marshaled  by  the 
administrator  upon  tbe  final  account  and 
accompanying  tqblean  are  not  debts  of 
tbe  deceased,  yet  they  are  evidently  debts 
of  the  succession,  and  as  such  they  are 
debts  of  high  privilege,  tor  the  Code  sa,va: 
"The  charges  against  a  aucceaslou,  such 
as  fuueral  charges,  law  charges,  lawyers* 
fees  for  settling  the  succession,  *  •  • 
and  all  claims  against  the  succession, 
originating  after  the  death  of  the  person 
whose  succession  Is  under  administration, 
are  to  be  paid  before  the  debts  contracted 
by  the  deceased,"  etc.,  fBev.  Civil  Code, 
art.  3276;)  and  those  in  question  are  ot 
that  character.  It  Is  thei'efore  evident 
that  the  folIowiDg  argument  ot  counsel 
tails  to  support  the  theory  be  has  ad- 
vanced, Til.:  "Hence  it  follows  that  tbe 
debts  lor  which  the  admlnlatretor  seeks 
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tu  sell  tbe  property  of  the  aneeesalon,  with 
the  exception,  pOBstbbr,  of  lilB  eommlMion, 
are  not  even  charged  as  debts  of  the  sac- 
eeeefOD,  iubereat  to  It  aa  acts  of  the  de- 
ceaned,  bnt  they  are  arowedly  debts  of 
the  heirs  indlrldually,  contracted  by  them 
since  the  death  or  their  anceBtor.  Hince  the 
opening  of  her  BucResston,  and  growiae 
out  ot  caaaes  and  traDsactlons  entirely 
Independent  ut,  and  foreign  to,  the  sncces- 
Bion."   (Oar  ItBllcB.) 

4.  In  so  far  an  tbe  nnmatored  note  for 
the  Bam  of  94,000  balancn  doe  on  planta- 
tion retita  is  concerned,  we  see  no  occa- 
Bl on  to  prolong  anadmlnlstratlon  already 
too  greatly  protracted.  That  note  may 
be  quite  as  well  snrrendered  Into  tbe  pof^ 
session  of  the  lietrs  as  any  other  asset  at 
the  Bucceesion,  and  collected  by  tbem.  In 
oar  opinion  tbe  district  Judge  erroneously 
enstalnrd  and  perpetuated  the  Injunction 
agaiuRt  the  probate  sale,  and  his  Judg- 
ment ought  to  be  amended.  It  Is  there- 
fore ordered  and  decreed  that  tbe  Judg- 
ment appealed  from  be  bo  amended  as  to 
dissolve  tbe  opponents' Injunction  against 
the  sale  prnceedlngB,  at  their  cost,  and  so 
as  to  reject  and  disallow  all  of  their  de- 
mands. And,  as  tboB  amended,  it  Is  or* 
dered  and  decreed  that  the  Judgment  ho- 
mologating the  administrator's  Qnal  ac- 
count, and  the  accompanying  tableau  of 
debta.  be  affirmed,  and  the  administrator 
be  authorised  and  directed  to  proceed 
with  tbe  sale  to  pay  tbe  debts  and  chaises 
thereon  placed.  And  It  Is  finally  ordered 
that,  upon  due  compliance  with  the  de- 
cree of  the  lower  court  in  tbe  premlsfls,  be 
be  finally  discharged. 

(M  IM.  Abm.  mm 

8TATK  T.  Chaubbrb  et  al.  (No.  11,021.) 

{Supreme  Court  of  Louisiana.   April  4, 1889. 
M  La.  Ann.) 

CBIHtKAX.    Law  —  COHTraiTlNCB  —  DSFOSITIOXB  — 

Public  Trial. 

1.  Contlaiianoes  are  largely  within  the  dis- 
cretion of  the  trial  Jndge,  and  his  rulings  In  mat- 
ter* ol  this  kind  will  not  be  distorbed  tmleta 
manifestly  erroneoBS. 

2.  It  la  error  for  a  district  Judge  to  grant  an 
order  in  chambers,  out  ot  the  presence  ot  the 
accused,  for  tbe  sheriff  to  take  him  to  another 
parish,  to  be  present  at  the  taking  of  the  deposi- 
tion to  be  used  In  the  trial  against  falm  of  a  wit- 
ness who  is  physically  unable  to  attend  the  ses- 
sion of  the  court.  Buob  an  order  violates  artlole 
8  of  the  constitution,  whlcbcODtempiatesapubllc 
trial,  in  the  coarse  of  wtaioh  the  acouMd  has  the 
rtght  to  be  confronted  with  wltnefses  against 
him. 

(8]/Uahiu  by  the  CourL] 

Appeal  from  district  court,  parish  of  St. 
Martin;  Jameb  E.  Moui.ton,  Judge. 

Conviction  of  I.<ewiii  Chambers,  Louie 
Michel,  and  Paul  Cornier  ot  murder,  with- 
out capital  punishment.  A  new  trial  was 
granted  Chambers.  Defendant  Michel  waa 
sentenced  In  accordance  with  the  verdict, 
and  appeals.  Beversed. 

Edward  Simon,  for  appellant.  Walter 
H.  Rogers,  Atty.  Gen.,  for  the  State. 

MoEnkkt,  J.  Tbe  accosed  were  Indleted 
for  and  conviet«d  of  murder  wttboot  cap- 
ital punishment.  A  new  trial  was  grant* 
ed  to  L«  wis  Chambers.  The  defendant  Mi- 


chel was  sentenced  In  accordance  with  the 
verdict,  and  has  appealed.  There  are  two 
bills  of  exception  In  the  record. 

1.  The  first  is  to  the  refusal  of  the  trial 
Judge  to  grant  a  continuance.  Aa  repeat- 
edly stated  by  this  court,  the  matters  of 
continuance  are  largely  within  the  discre- 
tion ol  tbe  trial  Judge,  and  the  discretion 
vested  tn  him  will  not  be  disturbed  unless 
It  is  manifestly  erroneous  and  arbitrary. 
The  record  does  not  show  that  this  dis- 
cretion has  been  abused  by  the  trial  Judge 
in  refusing  a  continuance  to  thed^endant. 

2.  The  second  hill  is  to  an  order  granted 
by  the  dletrlct  Judge  to  take  tbe  testimony 
of  a  witness,  who  was  sick,  tn  the  parish 
ol  Iberia,  and  unable  to  be  present  at  tbe 
trial  and  testify  In  the  case.  Tbe  district 
attorney  presented  a  petition  to  the  dis- 
trict Judge,  alleging  that  the  witness  was 
sick.  *'at  tbe  point  of  death,  and  would  be 
unable  to  attend  court,  and  give  her  evi- 
dence. "  It  Is  stated  by  him  in  the  petition 
that  he  visited  tbe  sick  witness ;  found  her 
In  such  a  condition  that  she  "would  be 
unable  to  attend,  and  obey  the  summona 
ot  this  court. "  wblcb  bad  been  duly  served 
on  her;  and  the  materiality  ol  ber  evi- 
dence Is  stated  at  length.  He  "moved  and 
prayed  that  your  honor  grant  an  order 
directed  to  the  sheriff  of  St.  Martin  com- 
manding him  to  take  charge  of  and  convey 
to  the  residence  ot  Marie  Abrams  the  ac- 
cused, so  that  the  district  attorney  may. 
In  their  presence,  take  the  depoaltluns  and 
answers  of  the  said  Mari3  Abrams,  under 
oath,  to  be  need  In  evidence  on  the  trial 
of  this  case,  fixed  for  Tuesday,  the  16th 
F«»brnary,  1892."  Thedlstrlct  Judge  grant- 
ed the  prayer  ot  the  district  attorney  in 
thefollowing  order:  "  Tbe  foregoing  peti- 
tion consld«vd,ltls  ordered  that  tbe  sber^ 
Iff  of  thlB  parish  forthwith  take  and  con- 
vey to  the  residence  ot  Marie  Ahrams,  in 
Iberia  parish,  the  accused  Chambers  and 
Michel;  that  the  state  attorney  and  the 
attorney  for  tbe  defen da  ot  be  notified  of 
this,  and  requested  to  attend  the  exami- 
nation of  said  Marie  Abrams  as  a  state 
witness  in  this  caee,  before  some  lustice 
of  the  peace,  tbe  deposition  and  testimony 
of  said  witness  to  be  used  on  the  trial  ot 
said  cause  now  fixed  for  the  16th  Instant." 
The  order  was  granted  in  chamtwrs,  out 
of  the  presence  of  tbe  accused.  There  is 
no  provision  made  by  the  laws  of  this 
state  for  tlie  taking  of  the  deposition  ot  a 
wltnesH  for  the  state  tna  criminal  proceed- 
ing. The  order  rendered  by  tbe  trial  Judge, 
tbe  taking  of  the  deposition  of  tbe  wit- 
ness, and  Its  uae  In  the  trial  ut  tbe  accused, 
violate  artlole  8  of  the  constitution  of  the 
Btete,  which  contemplates  a  public  trial, 
or  preliminary  examination.  In  the  courae 
of  which  the  accused  has  the  right  to  be 
confronted  with  the  witnesses  against 
him.  Tbe  evidence  against  tbe  aeeoaed 
must  be  delivered  personally  and  orally 
before  the  Jury,  who  are  to  pronounce 
him  guilty  or  not  guilty.  1  Bish.  Crlm 
Proc.  par.  1194.  It  Is  therefore  ordered, 
adjudged,  and  decreed  that  the  verdict 
and  Judgment  appealed  from  be  set  aside, 
annulled,  and  reversed,  and  the  case  be 
remanded  to  be  proceeded  with  according 
to  law  and  the  views  herein  expresasd. 
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(M  la.  Ann.  Ml) 
Statb  t.  Alpbbd  at  af.  (No.  11,038.) 

(Aii>rmM  Court  cf  LouMana.  April  4,  ISDS. 
^  La.  Aui.> 

AsBAiFur  WITH  iHTBira  TO  Kiu<— Vhbdiot— Oa«- 
GBBOira  Wniroir. 

1.  A  ohaise  made  in  an  indictment  that  the 
aocnsed,  "wlUi  a  certain  dangerous  weapon,  to 
wit,  a  large  pleoe  of  timber,  one  A.  B.,  ielo> 
nloosly,  wiiUulJy,  and  of  hlamalloeaforetbon^ht, 
lid  strike,  with  Intent  then  and  thereby  Um, 
theaald  A.  B.,  to  kill  and  murder, "la  responslTe 
to  Acta  4S  and  44  of  1890. 

3.  A  verdict  rendered,  Undlng  the  accnaed 
ffalltv  of  "striking  with  a  dangerous  weapon, 
with  intent  to  IdU,"  is  responsive  to  the  charge 
at  aooh  an  indiotment,  ana  to  the  provisioiu  of 
Aot44of  1890. 

8.  "A  large  pieoe  of  timber*  la  a  dangeroos 
weapon,  within  the  Intendment  of  each  one  of 
those  statotaa. 
{Syliatnu  tr\i  the  Court) 

Appeal  from  district  conrt,  parlsfa  of  St, 
Martin;  J^mbs  E.  MonTON,  Judge. 

Indictment  of  Adam  Gaodf,  Jean  Bap> 
tlate,  and  Noel,  Toueaafat,  and  Etigeue 
Alfred  for  aesaalt  with  Intent  to  kill.  A 
nolh prosequi  waa  entered  as  to  Gaodl. 
On  tbe  trial,  Jean  Baptlste  and  Noel  Al- 
fred were  acqnltted,  wtall«  Tonaaaint  and 
EoKene  Alfrm  were  eunvleted, and  appeal. 
Afflniied. 

Edward  Simoo  and  Robert  Martln.tor 
appellants.  Walter  H.  Hogera,  Atty.  Omi., 
for  the  State. 

WATKnte,  J.  The  charge  of  the  Indlct- 
mentla  that  the  several  defendanis,  "with 
a  certain  daoeerona  weapon,  to  wit,  a 
large  piece  of  timber,  •  •  •  one  Fran- 
cola  Gaudl,  *  •  •  (elonlonsly.  wllllally, 
and  of  hlB  malice  aforetboaght,  did  strike, 
with  Intent  then  and  thereby  blm,  the  said 
Francois  Gaodl,  to  kill  and  murder,"  etc. 
la  Umiue  the  dlstrlcG  attorney  entered  a 
noZ/ep/tweov/ as  to  the  defendant  Adam 
GaadI;  and  npon  thetrlal  the  two  defend- 
ants Jean  Baptlste  and  Noe)  Alfred  were 
acquitted,  and  Toussalnt  and  EuKene  Al- 
fred were  convicted  of  the  crime  of  "strik- 
ing: with  a  dangeroas  weapon,  with  Intent 
to  kill."  Thereupon  the  two  convicted 
parties  were  sentenced  "to  Imprisonment 
In  the  pariah  Jail  of  the  parish  of  [St.  Mar- 
tin] for  a  period  of  six  months. "  Alter 
trial  and  nonvlctlon,  bat  previous  to  sen< 
tence,  counsel  Tor  the  convicted  parties 
presented  and  filed  a  motion  In  arreat  of 
jndgment  npon  the  srounds— i^/rsf,  that 
the  cbarse  of  the  Indictment  does  not  re- 
spond to  any  law  of  the  state;  second, 
that  thevitrdictof  the  Jury  does  not  re- 
spond to  the  charge  of  the  Indictment: 
and,  third,  that  "a  large  piece  of  timber" 
is  not  a  dangerous  weapon,  within  the  in- 
tendment of  the  statute  under  which  the 
Indictment  was  framed.  This  motion  was 
overruled,  and  the  connsel  lor  the  accused 
reserved  a  bill. 

Looking  Into  the  aets  of  the  legislature 
under  which  the  Indictment  was  found 
and  the  courlction  secured,  (Acts  48  and 
44  of  1890,)  it  appears  that  the  former  de- 
clares that"  whoever  sballshoot,  stab.cut, 
strike,  or  thrust  any  person  with  a  dan- 
gerous weepoD.,  with  Intent  to  commit 
murder,  on  coavlctton,"  etc.  Section  1, 
Act48olllfW.  The  provlalona  of  Aet  44  ol 


1890  are  of  similar  phraseology  and  Im 
port;  the  phrase  of  the  former,  to  wit, 
"with  intent  to  commit  murder,"  being 
replaced  by  the  phrase  in  the  latter,  to 
wit,  "with  Intent  to  kill."  It  Is  theretora 
evident  that  thelndictment  was  found  im- 
derthe  provision  of  the  former  aet,  though 
the  conviction  was  secured  under  those  ol 
the  latter  act,— a  verdict  permissible  In 
law.  It  is  equally  evident  that  the  Indict- 
ment Is  responsive  to  Act  48  of  1890,  and 
the  verdict  Is  responBlve  to  Act  44  of  1890. 
That  "a  large  piece  of  timber"  Is,  in  the 
aeaee  of  those  statotes,  *a  dangerous 
weapon."  we  areof  opinion,  Is  not  open 
to  doubt.  In  State  v.  Lowry,  118  La.  Ann. 
1234,  like  phraseology  occurring  In  a  sim- 
ilar statute  was  thua  Interpreted  and  ap- 
plied. The  accused  In  tbat  case  was  In- 
dicted under  Rev.  St.  S  790,  which  declares 
that  "  If  any  person  lying  In  wait  *  *  * 
shall  shoot,  stab,  or  thruat  any  person 
with  a  dangerous  weapon,  with  thelntent 
to  commit  the  crime  of  murder,  he  shall, " 
etc. ;  and  the  charge  was  that  the  accused 
"did  thrust  or  strike  with  a  dangerous 
weapon,  namely,  an  Irun  bolt,  rod.  or 
pin.^etc;  and  this  court  held  that  "such 
an  Instrument  may  well  be  a  dangerous 
weapon."  Tbat  decision  Is  correct,and  Is 
eonrlaslvs  of  the  question  here. 
Judgment  afDrmed. 


(44  La.  Ann.  BSD 

Stats  ex  rel.  Cbamdlkb  t.  KntrrrscHNrrr, 
Judge.   (No.  11,030.) 

(Supreme  Court  of  Loutskmc^  April  4^  1898. 
U  La.  Ann.) 

CsaTIOKUtl  AITD  FbOBIBITION  — RaHBDT  BT  Af- 

SuTFioiaHoT  or  Tbaksoript. 


1.  Writs  of  oertfomrt  and  prohibition  eaa- 
not  be  allowed  in  an  appealable  case  to  revise  In* 
terlouutory  deoreea  ana  a  floal  Judgment  ren- 
dered therein.  Such  decreea  and  Judgment  mav 
be  reviewed  and  corrected  on  appeal. 

9.  A  relator  is  the  less  entitled  to  the  sum- 
mary  relief  asked  thzoagh  the  write,  where  lu 
has  applied  for  an  appeal  and  one  bw  been  al- 
lowed him. 

8.  An  order  granting  an  appeal  would  be  Ir- 
regalar  if  it  directed  the  loserUon  into  the  tran- 
script of  records  filed  inevldence.  The  direction 
wotild  be  a  superfluity. 

4.  It  la  the  duty  of  the  olerk,  without  any 
Inatrootlon  from  the  court,  to  oapf  Into  the 
transcript  all  the  evidence  addooed  on  the  trtsl 
of  the  case. 
iStfiUOnu  by  the  Court.) 

Application  by  the  state,  on  relation  ol 
J.  B.  Chandler,  against  E.  B.  Krutt> 
ecfanitt,  Judge  ad  boe.,  tor  writs  of  eai^ 
tiorart  and  prohibition.  Reused. 

The  Relator,  in  pro.  per.  The  Reapoad- 
ent,  in  pro.  pa: 

Bbbuudrz,  C.  J.  This  Is  an  appltcatloi? 
for  writs  of  certiorari  and  prohibition. 
The  relator  complains  tbat,  In  the  course 
of  the  trial  of  a  suit  brought  by  falm  be- 
fore the  civil  district  court  for  the  parish 
of  Orleans,  for  the  nullity  of  a  Judgment 
rendered  In  the  Succession  of  Emily 
Gliiver.  the  Judge  ad  hoc  has.  In  a  number 
of  Instances,  which  are  elaborately  speci- 
fied, made  erroneous  and  arbitrary  ml- 
Ings,  and  has  finally  derided  the  contro- 
Term*  b7  >  iadsmoit  anwarranted  hjr  tbt 
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evMence  and  the  law,  rejectins  the  de- 
mand; tbat  he  has  applied  for  a  Bnspeo- 
slve  appeal,  wblcb  was  denied  hlra.  The 

f»raycr  Is  lor  a  writ  of  certiorart,  dlrect- 
nff  the  Judge  &d  bcc  to  send  up  the  record 
In  the  case,  together  with  otbers  filed 
In  evidence  therein.  It  aaks  that  the 
Jndge  atf  hoc  be  restrained  from  proceed- 
ing in  said  case  until  otherwise  ordered 
by  this  court,  and  that,  after  bearing, 
all  the  acts  complained  of  be  declared 
nullities  and  Invalidated,  and  that  the 
Judge  ad  boe  be  ordered  to  proceed  Id  the 
case  according  to  law.  The  Judge  atf  boo 
returns  tbat  the  relator  has  applied  for 
and  bas  been  allowed  a  suspensive  ap- 
peal, lu  manner  and  form  set  forth  In 
the  certified  copy  of  the  minutes  of  the 
court  a  qna,  annexed  to  and  made  part  of 
the  answer;  that  It  is  untrue  tbat  tbls 
defendant  refused  plaintiff  a  suspensive 
appeal;  but  that  d^endant  did  refuse  In 
tbe  order  for  said  suspensive  appeal  to 
render  further  orders  not  germane,  and 
in  no  manner  relevant  to,  said  motion  of 
appeal.  The  suit  Instituted  by  the  relator 
inappealable,  Judglngfrom  the  description 
given  of  It  by  him  in  his  application  for 
relief  In  tbls  court,  and  from  the  fact  tbat 
be  has  moved  tor  ao  appeal  from  the 
judgment  rendered  In  It.  Owing  to  Its 
appealability,  and  to  tbe  clrcnmstance 
tbat  an  appeal  has  been  asked  and  al- 
lowed, It  Is  clear  that  the  relator  cannot 
have  the  rulings  and  tbe  Judgment  on  the 
merits,  complained  of,  reviewed  by  this 
court  in  these  proceedings.  When  the 
transcript  will  have  oeen  filed,  and  the 
case  submitted,  It  will  become  the  duty 
of  the  court  to  consider  and  determine 
the  complaints  of  the  relator,  redressing 
his  grievances,  if  be  bas  anstalned  any. 
Tbe  relator  does  not  ask  for  a  mnnd/imus 
to  compel  tbe  Judge  ad  boo  to  grant  bim 
an  appeal  In  tbe  form  In  which  he  says  it 
should  have  been  allowed.  Nevertheless, 
as  tbe  Judge  ad  boc  has  put  the  matter 
at  Issue,  and  appended  to  his  return  an 
extract  from  tbe  minutes  of  the  court, 
which  shows  the  nature  of  the  motion  for 
an  appeal,  and  the  action  of  the  Judge  up- 
on it,  the  complaint  may  as  well  be  de- 
termined. The  motion  states  that  three 
original  recorda  deflignated  by  numbers, 
and  four  printed  statements  or  briefs  filed 
therein,  are  necessary  for  an  intelligent 
review  of  the  fraudulent  practices  of  de- 
fendant and  attorneys,  and  that  there  Is 
error  to  the  prejudice  of  the  mover  In  the 
final  Judgment  rendered  dismissing  the 
suit,  and  tbat  mover  desires  to  appeal 
therefrom.  On  this  motion  the  Judge  «d 
Aoo  ordered  that  tbe  mover  be  allowed  a 
suipensive  appeal  from  the  Judgment  re- 
turnable to  this  court  on  the  3d  Monday 
in  March,  1892,  tbe  bond  being  fixed  at 
$260.  The  motion  does  not  ask  that  the 
three  records  be  copied  In  the  transcript, 
and.  had  It  doue  so,  it  would  have  been 
a  SDrplaaage,  as.  If  they  were  filed  In  evi- 
dence, It  woDld  be  tb«  duty  of  the  clerk  to 
transcribe  them.  The  order  of  appeal 
granted  is  in  tbe  usual  proper  form,  and 
would  have  been  Irregular  had  it  directed 
the  insertion  of  the  records  In  the  tran- 
script. It  Is  therefore  ordered  that  the 
application  herrtn  be  refused,  wttb  coats. 


(«  lA.  Ann.  IBS) 

Canal  &  C.  K.  Co.  v.  Crescent  City  B.  Co. 
et  al.   (No.  10,846.) 

{Supreme  Court  qf  Louiulana.   April  i,  1892. 
44  La.  Ann.) 

SiRBBT    RlILWATS  — QrANT  BT  CiTT  —  BleOTKIO 

MoTOBS— Use  or  Anothsb's  Tb&ck— Ijucko- 

TtON. 

1.  The  city  government  ot  New  Orleans  has 
the  rlgbt  to  grant  the  privilege  ol^  the  use  of  a 
part  of  the  t^cka  of  a  street  railway  to  another 
company.  It  oaa  contlnoe  the  use  of  a  dlfltemit 
car,  propelled  by  a  diflweot  motor  than  the  one 
In  ase  on  the  traclE. 

8.  The  permissioa  to  use  the  electrio  motor 
is  one  of  the  mdaos  ot  using  the  public  streeU, 
and  is  granted  for  the  pnuio  convenienoe,  and 
is  the  exerolse  of  tbe  poltoe  power  of  the  city 
over  public  places. 

8.  A  company  desiring  to  nse  the  roadbed 
and  material  in  place  ot  another  company  mask 
tint  make  oompenaadon.  But  where  an  inJuDo* 
tion  is  granted,  without  the  prayer  for  compea- 
aatlon,  before  nuing  the  track,  bat  a  probibitioa 
for  the  vae  of  the  track  tta  any  and  all  cars,  it 
wUl  be  dissolved. 
{Syllabiu  by  the  Court.) 

Appeal  from  cIvU  district  court,  parish 
of  Orleans ;  NiohoI:Jub  H.  Biohtor,  J  ndge. 

Suit  by  the  Canal  ft  aalborne  Ballroad 
Company  against  the  Crescent  City  Bait- 
road  Company  and  the  Electric  Traction 
ft  Manufacturing  Company  to  enjoin  de- 
fendants from  running  additional  cars 
over  plalntin's  tracks,  etc.  Judgment  for 
defendants.   Plaintiff  appeals.  Affirmed. 

J.  R.  Beckwitb  and  FelU  P.  Poebe 
for  appellant.  Joba  M.  BoaneTt  for  ap- 
pellee Crescent  City  Ballroad  Company. 
Farrar,  Jonas  A  KrottaehnItU  for  app^- 
lee  Electric  Traction  ft  Mannfacturlas 
Company. 

McEkbry,  J.  The  petition  avers  tbst 
tbe  Canal  &  Claiborne  Ballroad  C-ompany 
Is  a  corporation.  That  In  theyi*ar]S87 
the  Canal  ft  Claiborne  Streets  Railroad 
Company,  another  corporation,  acquired 
from  the  city  of  New  Orleans,  for  itself  and 
Its  assigns,  In  due  form,  a  lawful  grant  to 
own  and  operate  a  street  railway  for  tbp 
term  of  25  years  on  and  over  Caual  street 
and  tbe  other  streets  described  in  the  pe- 
tition and  in  a  copy  of  tbe  grant  annexed 
to  the  petition.  The  term  of  tbe  grant 
commenced  to  run  from  the  8th  of  May, 
1887.  This  grant  was  not  only  a  l^rlsia- 
tlre  act  of  the  city  ol  New  Orleans,  bat 
was  In  due  form,  and  by  due  aothorlty, 
embodied  in  a  solemn  contract  by  notarial 
act,  made  a  part  of  the  petition  by  copy. 
Tba  t  during  tbe  month  ot  July.  1888,  tor  a 
valuable  consideration,  tbe  plaintiff,  by 
purchase,  acquired  an  assignment  ot  the 
grant,  and  from  that  date  has  been  tbe 
full  owner  of  all  the  rights  and  franchiser 
contained  In  said  grant,  and  still  owns 
tbe  same,  having  acquired  all  tbe  rights 
of  Its  vendor,  the  Canal  ft  Claiborne 
Streets  Ballroad  Company,  the  original 
grantee.  Among  other  property  so  pur- 
chased and  acquired  Is  the  track  or  rail- 
way on  Canal  street,  running  from  the 
Intersection  of  St.  Charles  street  with  Canal 
to  the  terminus  at  Wells  street,  near  th«> 
river,  and  back  by  another  track  or  rail- 
way, on  the  lower  side  of  Canal  street,  to 
tbe  Intersection  of  Bourbon  street  with 
Canal  street.  That  the  Cresceat  City  Rall< 
roadCompany  Is  carrying:  on  <t  street  rail- 
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way,  and  operates  twu  Hues  of  railway.— 
one  comiDonly  knofPD  aa  the  "AanaDcIa- 
tion  Line, "  running  thronffh  Tchunpltou- 
laa.  Annunciation,  and  other  atreeta,  hav- 
ing ItB  lower  termluua  on  Canal  street,  in 
the  middle  gronnd,  near  the  Intersection 
of  Camp  with  Canal  streets;  and  another 
line,  which  It  claims  to  have  acquired 
from  some  allegeilgranteefor  a  street  rall- 
way.conimencliis  at  the  Junction  of  Camp 
aud  Prytania  atreeta,  running  alons  the 
atreeta  named  In  the  petition,  but  coming 
back  for  its  final  or  lower  terminus  tn  the 
point  of  commencement,  tbat  Is,  to  the 
latei-Hectlon  ofCarop  and  Prytania  streets; 
and  defendants  claim  that  this  grant, 
originally  made  to  one  Seymour  and  bis 
associates,  was  by  some  aubaeqoeot  ac- 
tion of  the  city  aatboritlea  expanded  so  as 
to  giTe  the  grantee  and  his  assigns  a  right 
to  extend  a  Uoe  tu  Canal  street.  This  line 
la  known  as  the  "CoUaeum  Line."  Ttiat. 
after  the  Crescent  City  Ballroad  Company 
got  poasesalun  of  this  supposed  grant  and 
its  extension,  they  commenced  running 
cars  on  this  Coliseum  line  orer  the  line 
and  tracks  of  plaintiff  on  Canal  street, 
without  Its  consent,  and  unlawfully, 
from  the  Intersection  of  St.  Charles  street 
with  the  upper  aide  of  Canal  street  to 
Wells  street,  and  back  on  the  lower  side 
ol  Canal  ittreet.  on  petitioner's  track,  to 
the  Intersection  of  Bourbon  street  with 
Canal.  That  this  act  waa  unlawful,  with- 
out the  consent  of  idalntlff,  aud  wltboot 
any  right  or  warrant  of  law.  This  first 
Invasion  of  the  tracks  and  rights  of  plain- 
tiff was  with  mule  or  hurse  cars  of  the 
ordinary  construction  and  weight.  Tbat 
the  right  of  action  to  demand  Indemnity 
or  damages  arising  from  tbls  first  Inva- 
sion of  plaintiff's  rights  by  tbe  use  of  said 
mule  or  horse  cars  is  reserved  In  tbe  peti- 
tion. That,  not  contented  with  the 
wrong  done  by  running  Its  Coliseum  cars 
overthe  track  of  plaintiff,  defendants  now 
attempt  a  further  outrage  and  invasion 
of  plaintiff's  rights,  and  are  engaged  In 
constructing  a  new  railway  through 
£rato  street,  so  planned  as  to  connect 
tbe  Annunciation  atreet  line,  whose  care 
coald  not,  without  anch  Junction,  run 
orer  plaintiff's  tracks,  with  the  Coliseum 
street  tine,  of  which  line  tbe  cam  had  tbe 
unlawful  use  of  plaintiff's  tracks,  so  that 
addltlonalcarsfrom  the  Annunciation  line, 
that  prior  to  said  action  could  not  reach 
plaintiff's  line  or  tracks  on  Canal  street, 
can  be  diverted  from  the  Annonclatlon 
atreet  line,  taken  through  the  Erato  con- 
necting link,  sent  over  the  Coliseum  line, 
and  tbence  on  and  over  plaintiff's  tracks 
ou  Canal  street.  That  they  threaten  and 
Intend  to  run  many.  If  not  ail.  of  tbelr 
Annunciation  atreet  care  through  said 
Erato  street  connection  over  the  Collsenm 
line  over  tbe  Canal  atreet  tracks  of  plain- 
tiff. Increasing  the  number  of  cars  run- 
ning on  plaintiff's  track  over  the  number 
formerly  running  from  tbe  Coliseum  track 
over  the  plaintiff's  line  by  at  least  15  addi- 
tional cars,  making  trips  over  the  lines  at 
Intervals  not  exceeding  10  or  16  minutes 
durtne  the  entire  day.  That  this  Is  not 
the  unly  wrong  that  la  contemplated  by 
the  defendanta,  bat  that  tlieCrescent  City 
Ballroad  Company  baa  entered  Into  a 


combination  with  the  other  defendant, 
the  Electric  Traction  &  Manufacturing 
Company,  by  which  the  said  Electric  Trac- 
tion ft  Manufacturing  Company  Is  to 
operate  or  pro  vide  the  rolling  stock  tor  the 
Crescent  City  Railroad  Company  on  Its 
lines,  to  be  propelUed  over  plaintiff's  track 
on  Canal  street,  the  new  rolling  stock 
to  Involve  a  change  of  motive  powerlrom 
car  or  mule  propulsion  to  aome  form  of 
electric  propulsion  by  electric  motor  and 
storage  batteries,  with  a  constractlon 
giving  the  cars  a  weight  of  at  least  8*000 
pounds,  Independent  of  any  passenger 
load.  Tbat  the  Electric  Traction  Com- 
pany Intend  to  stock  tbe  road  with  thene 
heavy  cars,  and  Join  tbe  defendant  rail- 
road company  In  its  assault  upon  tbe 
plaintiff's  rights  and  property.  That  the 
railway  of  plaintiff  on  Canal  street  waa 
cottstrncted  and  designed  In  accordance 
with  the  specifications  and  obligations 
contained  In  Its  contract  with  the  city  for 
tbe  use  of  cars  propelled  by  mules  or 
horses,  of  not  over  S,SOO  pounds  in  weight, 
and  is  not  constructed  to  bear  the  heavy 
rolling  stock  threatened  to  be  pat  npon 
the  structure,  and  Is  not  adequate  to  bear 
and  sustain  a  traffic  carried  on  In  cava  of  a 
character  that  withontload  weigh  over  4 
tons.  Tbat  the  additional  cars  thrown 
on  plaintiff's  tracks  by  the  Erato  street 
connection  from  tbe  Annunciation  line 
will  crowd  petitioner's  tracks  on  Canal 
atreet,  so  that,  in  the  event  that  they  do 
endure  the  additional  care  and  additional 
traflSc  without  dratructlon,  there  wilt  be 
practical  eviction  of  plaintiff  from  th.e 
use  of  Its  own  property  Initstracks  for  its 
own  legitimate  use  in  tbe  management 
and  operation  of  Its  own  lines  tor  Its  own 
bualneas.  Tbe  relief  demanded  la  an  in- 
junction prohibiting  tbe  d^endanta  from 
running  any  cars  coming  tbroogb  the 
new  roadway  on  Elrato  street,  connect- 
ing the  Annunciation  street  line  with 
the  Coliseum  line,  and  from  any  unlawful 
use,  meddling,  or  Interference  with  tbe 
plaintiff's  line  on  Canal  street  by  any  ad- 
ditional cars  running  through  Erato 
street  from  Annnnciatlon  street  overthe 
Coliseum  Una  and  over  plaintllTs  tracks, 
and  from  running  any  electric  motor  cars 
of  heavy  weight,  and  from  meddling  and 
interfering  in  any  manner  with  plaintiff's 
rights  in  the  complete  dominion,  control, 
and  use  of  Its  street  railway  line  and 
property  on  Canal  street. 

The  Crescent  City  Railroad  Company, 
after  pleading  tbe  general  Issue,  averred 
that  alt  the  matters  and  things  set  up  in 
the  petition  relative  to  the  right  of  the 
plaintiff  to  that  part  of  tbe  track  on  Canal 
street,  and  relative  to  the  right  of  tbe 
Crescent  City  Railroad  Company  to  nee 
tbe  same,  were  in  issue  between  said  Canal 
ft  Claiborne  Streets  Railroad  Company 
and  this  defendant  In  suit,  (Clalborue  Rail- 
road Company  vs.  Crescent  City  Railroad 
Company.)  and  that  a  final  Judgment  baa 
been  rendered  therein  in  favor  of  the  Cres- 
cent City  Railroad  Company,  and  which 
final  Judgment  was  affirmed  on  appeal  to 
the  sapreme  court;^  aud  this  defendant 
pleads  aald  record  and  said  Judgment  as 
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res  adjadlcata,  and  mabea  tbe  reeord  of 
said  suit  a  part  ot  thin  answer  for  refer- 
ence and  proof.  That  all  tbat  portion  of 
tbe  track  on  Canal  atreet,  elalmed  as  be- 
ing the  ezclOHlve  property  of  tbe  plain  tin, 
was  orli^nully  conBtructed  for  a  common 
trunk  line,  which  all  the  rallroada  runnloR 
cars  on  Canal  atreet  had  the  right  to  nse 
under  tbe  condltluns  of  tbe  city  ordinance 
providing  for  tbe  conatmctloD  of  said 
tronk  line.  That  tbe  pretended  new  grant 
of  1S87,  uet  up  by  tbe  plaintiff,  was  necee- 
earily  obtained  subject  to  the  conditions 
of  the  old  grant,  and  snbject  to  tbe  rights 
acquired  under  the  provisions  of  the  old 
grant  by  the  Crescent  City  Railroad  Com- 
pany In  pursuance  of  certain  ordinances 
from  tbe  city  ot  New  Orleans;  and  that, 
under  the  provlalonB  ot  said  old  grant, 
and  the  right  acquired  from  the  city  of 
New  Orleans,  tbe  Crescent  City  Railroad 
Company  is  as  mncb  the  owner  of  said 
line,  and  has  great  a  right  to'  run  cars 
upon  said  line,  aa  the  Canal  &  Claiborne 
Railroad  Company  has;  the  only  obliga- 
tion upon  tbe  Crescent  (Hty  Railroad  Com- 
pany or  tbe  city  ot  New  Orleans  being  to 
reitnbnrae  to  tbe  plaintiff  a  fair  and  rea- 
sonable proportion  of  the  value  of  the  por- 
tion ur  portions  ot  the  road  to  be  bo  used. 
That  the  grant  of  1887  was  obtained  from 
the  city  of  New  Orleans  under  the  present 
charter,  which  provides  that  the  council 
shall  have  power  to  compel  all  railways 
on  any  ona  street  to  run  on  and  use  one 
and  the  same  track.  That  the  d^ndant 
has  been  lawfully  and  peaceably  running 
its  cars  over  the  trunk  tracks  on  Canal 
street  since  1881,  and  that  its  right  so  to 
run  Its  cars  has  been  adjudged  In  the  salt 
above  set  forth.  Tbat  this  defendant  has 
obtained  permlssloa  from  the  city  of  New 
Orleans  to  use  electricity  in  propelling  Its 
ears.and  tbnt  the  plaintiff  has  no  right  to 
say  what  kind  of  cars,  or  what  number  of 
cars,  or  what  weight  ot  cars,  this  defend- 
ant, under  authority  from  the  city  of  New 
Orleans,  shall  run  In  the  streets,  over  its 
own  tracks.  In  accordance  with  Its  fran- 
chises. That  for  more  tban  a  year  It  bus 
operated  one  of  said  motor  cars  over  the 
said  coraraou  track,  without  injury  of  any 
kind  thereto.  Tbat  the  onllnance  No. 
4.848,  approved  March  17,  1890,  is  not  a 
new  grant  to  this  defendant,  but  Is  sim- 
ply a  modification  of  a  grant  made  in  tbe 
year  1880,  and  not  a  Hubstantlul  change 
thereof.  That, even  ititwere  anewgrant. 
It  Is  clearly  within  tbe  police  power  of  the 
city  of  New  Orleans  over  Us  streets.  That 
the  defendant  has  constructed  tracks 
through  Erato  street  In  accordance  with 
the  provisions  of  the  ordinance  approved 
March  17.  1890,  and  that  it  Intends  to  run 
a  portion  ot  its  Coliseum  cars  throngh  the 
said  street  and  over  tbe  Annunciation 
street  tracks,  and  that  It  Intends  to  mn 
some  of  the  Annunciation  atreet  cars 
throngh  said  connection,  as  tbe  exigencies 
of  travel  and  the  requlrementB  of  bnainess 
may  demand ;  and  defendant  says  it  clear- 
ly has  the  right  so  to  do  under  its  various 
grants  from  tbe  city  ot  New  Orleans. 
Judgment  was  rendered  In  favor  of  thede* 
tendants  In  tbe  lower  conrt,  and  the  plain- 
tin  bus  brought  tbe  case  here  on  appeal. 
Tbe  right  ot  the  defendant  to  run  cars 


belonging  to  tbe  Coliseum  ft  Upper  Maga- 
sine  line  has  already  been  definitively  set- 
tled in  tbe  decree  In  the  case  of  Canal  &  C 
Bt.  R.  Go.  V.  Crescent  City  R.  Co.,  41  La. 
Ann.  661,  6  South.  Rep.  849.  It  Is  claimed, 
however,  that  the  Crescent  City  Railroad 
Company  la  operating  two  lines  of  rail- 
road.—one  known  as  the  "Annunciation 
Line, "  which  was  extended  througb  certain 
streets,  so  as  to  bring  Its  ears  over  plaln- 
tltt's  track  on  Canal  street,  tbns  increas- 
ing the  number  of  cars  run  by  d^endants 
over  tbe  track  ot  plaintiff,  which  Is  recog- 
nised as  a  trunk  line.  The  defendants  had 
the  permission  ot  the  city  government  to 
run  overthisllne  and  over  plalntitt's  track. 
It  is  Immaterial  to  consider  the  question 
raised  whether  this  was  a  new  traDcblBe, 
as  the  city  had  tbe  undoubted  authority 
to  penult  any  company  to  use  the  track 
of  pinlntltt.  Id.  In  the  occupation  and 
use  of  plalntjtf's  track  there  can  be  no  In- 
terference with  the  right  ot  the  plaintiff 
to  run  its  cars  on  schedule  time.  In  accord- 
ance with  its  contract  with  the  city.  To 
permit  this  would  be  to  practically  evict 
plalntlir  from  tbe  use  of  its  roadbed,  and 
in  the  management  and  operation  of  Us 
business.  There  Is  no  evidence,  bowevw, 
tbat  such  an  eviction  has  taken  place. 

It  appears  from  tbe  record  that  the  co- 
defendant  the  Electric  Traction  &  Manu- 
facturing Company  placed  its  cars  on  the 
track  of  plaintiff,  under  the  franchise  en- 
Joyed  by  tbe  d^ndants,  and  In  accord- 
ance with  a  contract  entered  Into  becween 
them  They  were  manufacturers  of  a  cer- 
tain description  of  car,  which  the  defend- 
ants placed  on  their  line,  and  ran  over 
plaintiff's  track.  That  the  track  was  orig- 
inally conBtructed  for  burse  cars,  and  was 
not  strong  enough  to  bear  tbe  Tvi^lght  of 
electric  cam.  is  no  reason  why  theysnonld 
not  be  placed  on  the  track.  There  are 
constant  Improvements  in  tbe  mode  of 
travel.  New  and  improved  conveyances 
are  daily  coming  Into  use.  Public  conven- 
ience and  necessity  require  the  adoption 
of  the  most  improved  methods.  Tbe 
streets  belong  to  tbe  public.  Their  use  for 
the  public  cannot  be  abridged.  Hence, 
when  the  munlclDal  government  In  Its  dis- 
cretion sees  tlie  necessity  ot  permitting  tbe 
use  ot  the  streets  by  Improved  cars,  driven 
at  greater  speed  by  a  new  motor,  no  one 
can  complain,  aB  no  trancblse  can  be 
granted  over  a  street  exclusively  to  any 
one  for  the  continued  nae  of  any  particular 
kind  ot  conveyance.  Tbe  electric  motor  la 
but  one  means  ot  using  tbe  streets*  and 
the  permlflBion  to  use  the  electric  car  Ises- 
tabllBhed  for  the  public  convenience,  and 
Is  the  exercise  ot  the  police  power  ot  tbe 
city  over  Its  public  places,  it  cannot  be 
questioned,  unless,  as  stated  above,lt8  use 
evicts  the  company  which  owns  tbe  road- 
bed and  material  in  place  from  Its  prop- 
erty. Tbe  principle  has  been  announced 
by  this  court  that  before  onecompany  can 
avail  ItBelt  of  the  use  of  tbe  roadbed  and 
material  in  place  ot  another  the  road  so 
desiring  to  enter  upon  tbe  part  ot  the 
track  ot  another  must  ttrat  makeeompen- 
aatiou.  Canal  ft  C.  Co.  v.  Orleans  R.  Co.. 
4S  La.  Ann.  — A  Ttala  question  la  not  pie- 
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seated  Id  thfs  case.  Tbe  relief  aeked  la  an 
abaolate  prolilbttlon  to  thepatttng;  of  nny 
and  all  cara  on  plaintiff's  track  by  the  de- 
fendant. Thedetendant  basnsed  thetrack 
ol  plaintiff.  It  baa  Ita  cars  of  the  Annan- 
datlon  line  now  on  iilalntlff*i>  track.  It 
fa  trne  tbe  injanctloo  was  bonded,  but 
there  la  no  prayer  In  the  petition  that 
compenaaUoD  be  made  to  tbe  plaintiff  be- 
fore nae  of  Its  tracks.  Tbe  relief  19  now 
oneot  dnniuKes.  Judgment  affirmed,  with 
reservatino  of  tbe  right  ol  plaintiff  to  aue 
delendanta  lor  damagea  tor  nae  ol  Ita 
tracka. 


(»  Flm.  46B) 

Connor  v.  Statb. 
(jSuprma  Court  of  FttniOa.   May  9, 1883.) 

OBTAINIXO  PaOPIKTT  ONDBB  FaLH  FSBTSKH^ 
I^ORM  ATIOJt — CJOS9TKDOTI02*  Or  ALUOATIOKB— 

-  Vbnub. 

1.  The  reo^pt  or  obtalnlnsr  of  property  ob- 
t^ned  under  fuse  pretonBes  is  the  oonsumma- 
tlon  of  tbe  offense:  and  when  the  pretenses  are 
made  in  one  ] urladlction,  and  the  property  is 
obtained  by  the  offender  tn  another  JoriulioUOD, 
the  prosecution  can  be  instituted  only  in  tbe  lat- 
ter Jurisdiction,  unless  there  is  a  nlld  statnte 
permittlDK  It  elsewhere. 

2.  An  allegation  that  the  party  delkauded 
"then  and  there,  by  reason  ot  said  false  pre- 
tenses" (they  having  been  previoasly  set  forth  In 
the  InformatloD)  "of  the  said  defendants,  and 
fnliy  relying  upon  and  believing  id  the  truth 
thereof,  were  then  and  there  Induced  to  part  with 
their  ownership  of  and  in  said  tblrty-two  hun- 
dr^  dollars  to  the  said"  defendants,  "and  did 
then  and  there  part  with  their  ownership  in  said 
thirty-two  hanared  dolJars  to  said  def endanta,  ** 
is  not  tantamount  to  an  allegation  tttat  the  de- 
fendants obtained  the  money. 

8.  An  allegation  that  tbe  defendanta  "oIh 
tinned"  by  false  pretenses,  previously  described, 
certain  money,  bat  not  indicating  where  they  oi>- 
tained  it,  and  one  that  the  party  defrauded,  then 
and  there  relying  upon  the  pretenses,  and  Iwlier- 
ing  in  their  truth,  were  tben  and  there  Induced 
to  part  with  their  owneralilp  of  and  in  the 
money,  and  did  thm  sod  there  part  with  their 
ownership  in  the  same  to  the  defendants,  do  not 
show  where  the  money  was  obtained  b;  defend- 
ants, or  that  it  was  obtained  in  tbe  county  or  ]a- 
risdiotlon  where  the  pretenses  were,  as  previ- 
ODsly  alleged,  made. 

4.  An  information  ^Aargiog  the  arlme  of  oh- 
talnlag  property  nndw  falsa  pretenMs  Is  nnoartslD 
as  to  the  reone  or  JmiadiotiDnal  looality  of  the 
offense  where,  having  previously  named  two  or 
more  places,  it  simply  uses  the  word  "there"  (In 
the  SKpression  "then  and  there")  in  charging  the 
obtaining  of  the  property;  and  it  is  consequently 
InsnfSclent,  and  should  be  quashed. 

B.  An  Information  for  obtaining  proper^  on* 
dar  false  pretenses,  which,  by  reason  of  ita  un- 
certainty, does  not  malce  it  appear  that  tbe  prop- 
erty was  obtained  in  the  county  where  the  pre- 
tenses were  made,  nor  elsewhere  In  the  state  of 
Ilorida,  does  not  show  that  a  court  of  the  county 
where  the  pretenses  are  alibied  to  have  been 
made  has  lorisdiction  of  the  t^nse;  and  this 
even  under  a  statute  (section  4,  p.  446,  HcClel. 
Dig.)  which  provides  that  in  all  cases  where  an 
indictable  offense  shall  be  perpetrated  in  Flori- 
da, and  the  same  shall  commence  in  one  county 
and  terminate  in  another,  the  person  offendii^ 
shall  be  liable  to  indictment  In  either  coon^. 
(SvUobu*  bg  the  Court.) 

Error  to  criminal  court  of  record,  Marl- 
on county;  W.  8.  Bdlt^ock,  Judfce. 

Information  against  Claude  E.  Connor 
for  obtainlnf^  property  under  false  pre* 
tenses.  Defendant's  motion  to  qoaeb  the 
Inlormatlon  waa  orerrnled,  and  he  brlnga 
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error.  Reverfied,  with  directions  to  quash 
the  Informatinn. 

A.  L.  Aaderaoo  and  It.  W,  Davis,  for 
plaintiff  In  error.  W.  B,  La.m»r,  Atty. 
Uen.,  lor  tbe  State. 

-  Bahbt,  C  J.  Tbe  Information  la  for  ob- 
taining property  under  false  pretenses. 
There  was  a  motion  made  In  tbe  trial 
court  to  quash  the  information,  but  tbe 
motion  was  overruled,  and  error  has  been 
asslf^ned  on  this  action.  Tbe  first  Kround 
ol  the  motion  to  be  noticed  is  the  one  as- 
serting that  the  information  does  not 
show  Jurisdiction  of  tbe  court  to  try  the 
cause.  Tbe  prlnHple  o(  law  relied  upon  In 
support  of  this  contention  Is  that  the  re- 
ceipt of  money  or  other  property  obtained 
under  false  pretenses  Is  the  consummation 
of  the  offense,  and  the  place  ol  Its  receipt 
by  the  offender  la  the  locality  ol  JartsdiC' 
tion.  The  receipt  or  obtaining  ol  tbe 
property  Is  tbe  conaamraation  of  the 
offeage,  and  In  tbe  absence  of  a  vnlld  qual- 
Hylnff  statute  the  place  of  Its  receipt  Is  tbe 
sole  locality  of  Jurisdiction.  If  the  false 
pretenses  are  made  In  one  Jurisdiction,  but 
the  property  is  obtained  In  another,  the 
prosecution  most,  In  the  absence  of  such  a 
BtatDte.  be  lostltnted  In  the  latter  Jurisdic- 
tion. 7  Amer.  ft  Eng.  Enr.  Ijaw,  758,  763. 
In  State  ▼.  House,  Iowa,  466,  8  N.  W. 
Bep.  807,  where  the  property  alleged  to 
have  been  fraudulently  obtained  consisted 
of  promissory  notes  and  a  mortgage  se- 
curlng  tbe  nutes,  the  false  prutenses  were 
made.and  an  agreement  ofsettlement  pro- 
viding for  the  execntion  and  delivery  of 
the  notes  and  mortgage  was  executed  tn 
Wright  comity,  and  afterwards  tbe  notes 
and  mortgage  were  madeand  delivered  to 
the  defendant  In  Polk  county,  where  he 
was  Indicted,  tried,  and  convicted,  and  It 
was  beld  that  the  false  pretenses  made  In 
Wright  county  were  not  a  crime;  that  an 
Indictment  would  not  He  there,  because 
the  notea  were  not  obtained  there;  and 
that  as  the  crime  waa  eonaommated  In 
Polk  county,  by  the  delivery  of  tbe  papers 
in  that  county,  the  Indictment  was  prop- 
erly found  there,  nu  mutter  where  the  false 
repres»ntations  which  induced  their  deliv- 
ery were  made.  In  Skiff  v.  People,  2  Park- 
er, Crlm.  R.  1S9,  the  county  of  tbe  delivery 
of  the  property  waa  held  to  be  the  proper 
county  for  the  trial  of  the  offense,  thungb 
tbe  note  for  the  property  was  not  made 
and  delivered  nntil  subsequently,  and  in 
another  county.  Norris  v.  State,  25  Ohio 
St.  217,  decides  that  wbere  one,  by  false 
pretenses  contained  in  a  letter  sent  by 
mall,  procures  the  owner  of  goods  to  de- 
liver thorn  to  a  designated  common  carrier 
In  one  eonnty,  consigned  to  tbe  writer  In 
another  coDDty,  the  offense  of  obtaining 
goods  by  false  pretenses  Is  complete  in  tbe 
former  county,  and  the  offense  must  be 
prosecuted  therein;  the  delivery  of  the 
goods  to  the  common  carrier  being  a  de- 
livery to  the  defendant's  agent,  and  hence 
In  law  a  delivery  to  the  defendant.  In 
People  r.  Adams,  8  Denio,  190,  Adama 
and  another  were  Indicted  la  tbe  city  of 
New  York  for  obtaining  money  from  a 
firm  of  commission  merchants  In  that  city 
by  exhibiting  to  them  Hctltlons  receipts 
slgued  by  tbe  odier  defendant  4a  Ohio, 
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falsely  aclinowledgldK  the  delivery  to  snch 
other  dulendant  of  a  qnantity  oi  produce 
for  the  aae  of,  and  subject  to  the  order  of, 
tbe  firm;  aad  Adams  pleaded  that  be  was 
a  nataral-boro  citizen  olOblo,  and  bad  al- 
ways resided  there,  aad  had  never  been  In 
the  state  of  NewTork;  that  the  receipts 
were  drawn  and  slfcned  In  Ohio;  and  that 
the  offense  was  committed  by  tbe  receipts 
being  presented  In  New  York  to  the  firm 
by  Innocent  agents  there,  employed  by 
tbe  defendant  in  Uhio,— and  the  plea  was 
adjudged  to  be  bad,  and  the  indictment  to 
have  been  properly  found  In  New  Tork. 
And,  In  entire  consistency  with  this  deci- 
sion, it  was  iield  In  Stewart  V.  Jens  up,  61 
Ind.  418,  that  a  person  is  not  liable  to  con- 
viction and  puDiubment  in  Indiana  for  ob- 
taining property  under  false  pretenses, 
where  the  property  has  been  obtained  out- 
side of  that  state,  altlioogb  tbe  false  pre- 
tenaes  may  have  been  made  wltbin  it. 
See,  also,  In  re  Carr,  !!8  Kan.  1;  State  v. 
Round.  82  Mo.  679;  State  v.  Bhaeffer,  89 
Mo.  271, 1  S.  W.  Rep.  293;  Com.  v.  Taylor, 
105  Mass.  172;  Com.  v.  Wood,  142  Mass. 
459,  8  N.  E.  Rep.  432;  Com.  v.  Van  Tuyl,  1 
Mete.  (Ky.)  1. 

We  wUl  defer  any  consideration  of  the 
statutory  provision  that  in  all  cases 
where  an  Indictable  offense  shall  be  perpe- 
trated In  this  state,  and  the  same  shall 
commence  In  anyone  county  Hnd  termi- 
nate in  aootber.the  person  offending  shall 
be  liable  to  Indictment  In  either  county, 
(section  4,  p.  446,  McClel.  Dig.,)  and  will 
test  tbe  information,  upon  the  point  of 
venne,  by  the  rules  M  law  laid  down 
above. 

Tbe  allegations  of  the  first  count,  as  to 
obtaining  tbe  money,  are,  substituting 
flgnrea  for  words,  as  follows:  "And  the 
said  Connor,  CbambllHS,  and  Vogt,  by 
means  of  the  said  false  pretenses,  obtained 
from  the  said  bank,  and  tbe  said  Rollins, 
Morgan,  and  Oreeley,  as  Its  managing 
agents  and  directors,  certain  moneys,  to 
wit.  f 8,200,  of  the  value  of  93,200,  tbe  prop- 
erty of  said  bank.  And  the  said  bank, 
and  tbe  said  Rollins,  Morgan,  and  Greeley, 
asltsdirectorsand  mana^ng  agents,  then 
and  there,  by  reason  of  tbe  said  false  pre- 
tenses of  thesald  defendants,  and  fully  rely. 
Ing  npoD  and  believing  In  tbe  troth  there* 
of,  were  then  and  there  Indneed  to  part 
with  their  ownerahlp  of  and  In  the  said 
98,200  to  the  said  Connor,  Chambltas,  and 
Vogt,  and  did  then  and  there  part  with 
their  ownership  In  said  $3,200  to  9oid  de- 
fendants."  It  Is  apparent  that  there  Is 
nothing  said  in  the  first  of  the  above-quot- 
ed sentences  as  to  place,  and  hence  no  ex- 
press statement  as  to  where  the  defend- 
ants obtained  the  money.  Assamlng,  as 
we  will,  for  tbe  purpose  of  the  point  un- 
der discussion,  that  the  venue  of  the  pre- 
tenses, as  previoneiy  laid  In  tbe  count.  Is 
in  Marion  county,  still  snch  distinctive 
all^atlon  of  venne  cannot  be  Invoked  to 
show  that  the  dofoidantB  did  obtain  the 
money  In  the  same  locality  or  Jurisdiction, 
in  the  absence  of  apt  words  connecting 
the  obtaining  of  the  money  with  It.  The 
first  sentence,  then,  falls  altogether  to 
show  where  the  money  was  obtained,  or 
where.  In  tbe  light  of  the  above  anthori- 
tlea,  tbe  oftenae  was  eonaammated  or  is 


Indictable;  and  consequently  the  count 
must  be  held  to  be  Insufficient  unless  we 
can  find  from  the  succeeding  or  second 
sentence  of  the  quoted  words  that  the 
money  was  obtained  by  the  defendants 
in  Marion  county.  We  will  admit  It  was 
the  iDtentlon  of  tbe  pleader  that  tbe  word 
"there,"  as  used  in  the  second  sentence, 
should  refer  to  the  county  of  Marion,  In 
this  state,  when  mentioned  in  tbe  preced- 
ing parts  of  the  Information,  In  desienat- 
ing  tbe  venue  of  the  pretenses.  Still  tfaia 
sentence,  If  It  ia  not  In  snbstanee  and  effect 
an  allegation  that  tbe  defendants  ob- 
tained tbe  money,  wiU  not  save  the  count 
under  consideration.  Giving  the  word 
"there"  the  effect  and  meaning  of  the 
words  "In  the  county  of  Marion,  in  the 
state  of  Florida,"  has  the  sentence  tbe 
meaning  and  effect  suggested?  We  do 
not  think  that  the  allegation  that  the 
person  defrauded,  or  owner  of  tb»  prop- 
erty, or  his  agent,  was  by  reason  of,  and 
In  reliance  upon,  false  pretenses  of  a  de> 
fendant.  Induced  to  part  with,  and  did 
part  with,  bis  ownership  of  and  in  certain 
moneys  or  other  property  to  the  defend- 
ants. Is  the  equivalent  of  an  allegation 
that  the  defendants  obtained  the  money 
by  or  through  such  pretenses,  or  at  ulL, 
This  Is  not  a  prosecution  for  obtaining 
under  false  pretenses  a  sltrnatnreto  any 
written  Instronient,  tbe  false  making 
whereof  would  be  punished  as  forgery, 
bnt  It  Is  for  obtaining  or  getting  the  pos- 
session of  the  money  Itself.  The  owner- 
ship of  the  bank  In  the  money  could  have 
passed  to  the  defendants  without  the  de- 
fendants obtaining  the  money  or  the  bank 
having  parted  with  tbe  money  Itself,  or 
having  delivered  it  to  tbe  defendants,  or 
to  anyone.  To  "obtain,"  as  defined  by 
Webster,  means  "to  get  bold  of  by  effort; 
to  gain  possession  of;  to  acquire."  The 
iwu  former  definitions  give  more  ac- 
curately than  the  third  the  meaning  of 
the  word  as  used  in  the  statute.  In  State 
V.  Lewis,  20  Kan.  128.  the  Information 
charged  that,  upon  certain  false  pretensea 
of  Lewis,  one  Burton  "paid"  to  bim  the 
stated  sum  of  fSSO,  the  money,  property, 
and  effects  of  certain  parties,  but  It  was 
not  alleged  that  Lewis  obtained  any 
money  or  any  other  property  of  any  one ; 
and  the  qaestlon  was  whether  the  word 
"paid"  was  the  equivalent  of  the  word 
"obtained."  "Tbe  crime  defined  by  tbe 
statute."  says  tbe  opinion,  "Is  not  that 
of  making  a  false  pretense;  but  tbe  pro- 
vision Is  directed  against  one  who  ob- 
tains something,  or  who,  in  other  words, 
gets  possession  of  something  purposely  by 
effort,— that  is,  by  false  pretenses.  This 
being  true,  the  Information  does  not  de- 
scribe the  offense  either  In  tbe  exact  words 
of  the  statute,  or  by  adoption  of  other 
words  ol  substantially  the  same  meaning 
with  the  words  of  the  statute."  Kenne- 
dy V.  State,  84  Ohio  St.  810;  Com.  v.  Lao- 
nan,  1  Allen,  60O;  People  v.  Court,  18 
Hnn,  896.  The  bank  and  its  agents  mig'ht 
have  been  Induced  by  the  defendants  to 
part  with  the  bank's  ownership  of  and  la 
tbe  money  to  the  defendants,  and  might 
have  actaally  parted  with  the  bank's 
ownership  of  and  In  the  money  to  the  de- 
fendants, and  all  this  might  have  been  In 
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MarioB  cotinty;  and  still  the  defendants 
may  not  have  obtained  possession  of  the 
money  la  that  county,  or  even  at  all. 
This  count  does  not  show  that  the  defend- 
ants obtained  the  money  In  Marion  coun- 
ty, and  bence  It,  wlieii  Judged  In  the  Ught 
of  the  law  as  It  Is  set  forth  above,  la  Inaaf* 
flclent. 

Proceeding  now  to  consider  the  amena- 
bility of  the  second  count  to  the  objec- 
tion that  It  does  not  ehow  the  Jarlsdlc- 
tion  of  the  court,  or.  In  other  words,  does 
nut  show  that  the  mon^y  was  obtained 
or  the  offense  committed  In  Marlon  eoan- 
ty,  it  Is  proper  to  state  that  the  averment 
of  this  count  as  to  the  defendants*  obtain- 
ing the  money  Is  that  the  defendants,  by 
means  of  the  said  false  pretenses,  and 
said  false  and  privy  tokens,  did  then  and 
there  obtain  from  the  said  iLand  Mort- 
SaRe  Banli  of  Florida.  Limited,  of  Enfr- 
land,  aa  aforesaid,  and  the  said  John  F. 
Kolllns,  Morsan,  and  Greeley,  as  its 
agents,  certain  property,  to  wit,  the  sum 
of  9^,9^,  and  a  checli  and  order  for  the 
payment  of  money,  of  the  value  of  f 3,993, 
of  the  property,  goods,  and  effectH  of  the 
said  L<and  Mortgage  Bank  of  Florida, 
Limited,  of  England ;  and  the  said  Rol- 
lloB,  Morgan,  and  Qreeley,  as  Its  directors 
and  managing  agents,  as  aforesaid,  and 
the  said  bank  and  the  satd  BolHos,  Mor- 
gan, and  Greeley,  as  Its  directors  and 
managing  agents,  aforesaid,  relying  upon 
and  fnJIy  believing  In  the  truth  of  the  said 
false  pretenses,  and  said  false  and  privy 
:tokeDB  and  paper  writings,  of  the  said 
dMendants,  were  then  and  there  Induced, 
by  reason  uf  same,  to  part  with  the  safd 
money,  and  the  said  check  and  order  for 
money,  and  the  ownership  therein  of  the 
said  bank,  and  the  satd  Rollins,  Morean, 
and  Greeley,  directors  and  agents,  wore- 
said,  to  said  defendants. 

It  Is  a  settled  rule  that  If  the  Indictment 
or  information  is  oncertaln  or  repugnant 
to  Itself,  as  to  the  county  or  other  Juris- 
dictional locality  of  the  commission  of  the 
offense,  or,  In  other  words,  as  to  the  venue 
of  the  offense,  it  will  beheld  InsutBcient. 
2  Hale,  P.  C.  ISO;  1  Blah.  Crim.  Proc.  (3d 
Ed.)  §370;  1  Chit. Crim.  Law,  160.  In  Cain 
V.  State,  18  Tex.  891,  the  Indictment,  after 
"State  of  Texas,  county  of  Fayette,"  and 
the  usual  commencement,  charged  that 
James  Cain,  late  of  Travis  county  afore- 
said, yeoman,  with  force  and  arms,  in  the 
county  aforesaid,  on,  etc.,  did  then  and 
there  feloniously  steal,  take,  and  carry 
away,  etc..  It  was  held  that  there  was 
manifest  repugnancy  as  to  the  place  or 
eounty  where  the  offense  was  committed, 
and  that  it  was  good  ground  In  arrest  of 
judgment.  And  inBell  v.Com.,8  Grat.600, 
Campbell  county,  the  county  In  which  the 
Indictment  was  fonnd,  was  mentioned  In 
the  caption,  and  In  the  body  of  the  indict- 
ment It  was  charged  "that  AIooeo  G.Bell, 
late  of  the  county  of  Roanoke.  In  the  state 
of  Virginia,  laborer,  on  the  lOtb  day  of 
March,  A.  D.  1850,  with  force  and  arms,  at 
the  parish  of  Russell,  in  the  eounty  afore- 
said," one  bay  mare,  of  the  value,  etc.; 
and  the  indtctmi^nt  was  held  bad,  as  not 
showing  with  snfflclent  certainty  that  the 
oRenae  was  committed  In  Campbell  conn> 
ty.  It  Is  observed  In  State  v,  McCraeken, 
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20  Mo.  411,  where  two  different  eountlefi 
were  named,  end  the  indictment  was 
qnnshed,  that  when  two  different  times 
and  two  different  places  are  mentioned  In 
an  Indictment,  and  a  material  fact  Is  aft- 
erwards averred.  It  will  not  be  sufficient 
to  give  venue  to  snch  lact  by  stating 
"then  and  there"  only;  for  It  will  not  do 
to  say  that,  grammatically,  "then  and 
there"  refer  to  the  last  antecedent  time 
and  place.  See,  also,  Reg.  v.  Rhodes,  2  Ld. 
Raym.886;  King  v.  Inhabitants,  2  East, 
66:  Bex  Kllderby,  1  Sannd.SOS;  Queen 
V.  Ounn,  11  Mod.  00. 

In  view  of  what  appears  In  the  second 
count,  in  Its  averments  of  the  pretences, 
and  preceding  what  is  quoted  above,  It  Is 
Impossible  to  say  that  the  word  "there," 
as  used  In  the  quotation,  this  count,  re- 
fers only  to  Marion  county,  or  locates  the 
obtaining  the  money  and  check  In  thnt 
eoanty.  Though  at  the  oatset  of  the 
connt  it  Is  alleged  that  it  was  In  such 
county  the  defendants  designedly  and 
fraudulently  pretended,  still  sneh  pretend- 
ing or  pretenses  are  charged  to  have  been 
made  to  the  Land  Mortgage  Bank  of  Flor- 
ida, Limited,  of  England;  and  though 
afterwards,  but  preceding  the  above  quo- 
tation, It  la  charged  that  certain  false  and 
fraudulent  papers  were  made  In  Marion 
county,  yet,  In  connection  with  these  alle- 
gations the  hank,  the  party  alleged  to  have 
been  defrauded,  is  again,  and  more  than 
once,  described  as  "of  England;"  und  In 
one  place  it,  In  designating  a  draft  or  or- 
der as  one  of  thefatse  pretenses  used  In  ob- 
taining the  money  or  cheek,  la  designated 
as  "of  England,  Jacksonville,  Fla."  If  it 
be  that  the  absence  of  the  word  "city" 
before  the  word  "Jacksonville"  will  pre- 
vent our  taking  Judicial  notice  that  the 
city  ol  Jacksonville,  In  Duval  county, — a 
city,  we  may  observe,  which  is  incorpo- 
rated by  special  statute,  (chapter  8775,  ap- 
proved May  81, 18K7,  and  chapter  8776,  ap- 
proved June  2,  1887,  and  chapter  3952,  ap- 
proved May  16,  lSS9,aad  chapter  8953,  ap- 
proved May  81,  1K89,  and  chapter  4039, 
approved  June 9,1S91,  J— Is  the  placf  meant 
by  the  words  "Jacksonville,  Florida, " 
still  we  think  the  word  "there,"  In  the  ex- 
pression "then  and  there,"  In  the  aver- 
ment as  to  the  obtaining  the  money  or 
check,  is.  In  view  of  the  preceding  state* 
meat  of  the  two  Jurisdictions,  Marion 
county  and  England,  entirely  insufficient 
to  show  where  the  defendants  obtained 
the  money  or  check,  and  hence  that  the 
count  Is  entirely  uncertain  as  to  the  venue 
or  Jnrlsdlctlon  of  the  obtaining  of  the 
things  mentioned.  Tt  cannot  he  held  to 
refer  any  more  to  Marion  county  than  to 
England. 

Tested  by  the  rule  laid  down  In  the  first 
paragraph  of  this  opinion,  oelther  of  the 
two  counts  is  suthclent,  and  for  the  rea 
sons  indicated  as  toeacbcount ;  yet,  wltn- 
out  saying  that  the  first  is  not  subject  al- 
so to  the  criticism  made  of  the  second,  the 
information  must  be  quashed,  nnless  the 
statute  first  referred  tu  above  (section  4, 
p.  446,  Mcael.  Dig.)  wilt  save  It.  This 
statute  cannot  be  Invoked  oe  aiding  a  case 
of  this  character  unless  the  Information  or 
Indictment  shows  a  consummation  of  the 
offense  In  Florida.  There  has  been  no 
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crime  committed  In  Florida  unletjfi  tlie 
money  or  The  checlc  was  obtained  tierp, 
and  tbls  Is  not  shown  by  either  coant.  II 
tbe  Intormatioii  duly  represented  that  the 
things  were  obtained  In  Marion  roanty, 
the  Information  would  be  jrood  upon  Its 
face  as  agfaJnet  tbe  objections  connldered ; 
or  if  it  represented  that  the  pretenses 
were  In  Marion  couuty,  and  tbe  money 
and  check  were  obtained  In  another  coun- 
ty In  the  state,  it  would  also  be  good,  ud< 
der  the  above  statute,  nnleas  there  Is 
sometbioK  in  the  nature  of  cases  of  this 
kind  which  has  not  been  saKxested.  If 
there  Is  nothlnft  ot  such  kind  in  the  nature 
of  tbe  case,  and  an  Information  should  lay 
both  the  pretenses  and  the  obtaining  In 
tbe  same  county,  when  In  fact  they  are  in 
different  counties,  a  question  of  varltinee 
miKht  arise,  rendering  It  necessary  to  de- 
cide tbe  question  ot  the  proper  way  of 
pleading  otfenses  which  the  statute  last 
cited  was  intended  tonpplyto.  The  au- 
thorities osnnot  be  held  to  be  in  harmo- 
ny. Mr.  Bishop  appru^as  a  statement  ot 
them  as  they  occurred,  (2  nisb.Grim.  Proc. 
§  881;  1  Chit.  Crim.  Law,  lOi'i;)  and  cei> 
taluiy  this  Is  fairest  to  the  accused.  Peo- 
ple    Doagherty,  7  Oal.  3d5. 

The  Information  should  have  been 
quashed;  and,  in  view  of  the  Jurisdiction- 
al reasons  leadloc  to  this  conclusion,  we 
cannot  be  expected  to  consider  the  numer- 
ous other  objections  made  to  the  Informa- 
tion. 

Tbe  Judgment  will  be  reversed,  and  tbe 
cause  remanded,  with  dlrectlonH  to  quash 
the  Information. 

(SB  PI».  408}  — — 

Smith  t.  State. 
(Supreme  Court  of  Florida.    April  IS,  1892.) 

FOBGBRT— ISDICTMBNT— AD1II88IOS8  — MOTIOH  IN 
AHRBST  or  JUDflMBHT— EXOIPTIONS— QUALiriCA- 
TIONS  or  JOBDRB— CONSTITOTIOHAL  L*W 

1.  Section  1,  o.  4015,  Laws  Fla.,  providing 
that  grand  and  petit  Joron  shall  be  taKen  from 
the  registered  voters  who  have  paid  tbeir  l»st 
assessed  capitation  tax  in  their  respective  coun- 
ties, does  not  contemplate  that  said  tax  shall  be 
paid  iMfore  It  becomes  dae  and  payable  under 
section  44,  o.  4010,  Acts  1891;  and  where  a  grand 
Jury  was  duly  organized  for  alerm  of  court  on 
the  IStU  day  ot  October,  A.  D.  1891,  It  is  held 
that  a  failure  to  pay  the  capitation  tax  for  that 
year  does  not  disqualify  them  to  serve  as  Jurors. 

S.  Tbe  act  supra,  c.  4016,  is  not  in  conHiot 
with  article  8,  1 10,  Const.  IStA. 

8.  When  an  Indictment  for  forgery  under- 
takes to  set  forth  the  Instrameut  alleged  to  be 
forged  according  to  its  tenor,  great  particularity 
is  T^uired,  and  any  varianoe  as  to  tbe  words  of 
■Qcb  instmmeDs,  unless  the  same  be  mere  fault 
of  spelling,  will  be  fatal;  bat,  In  an  Indlotment 
for  forgery  of  an  orderfor  the  payment  of  mouey, 
the  words  and  figures  in  tbe  margin  of  tbe  or- 
Aar,  and  which  constitute  no  part  of  the  instru- 
ment, need  not  be  set  out,  unless  tbey  constitute 
an  essential  desoriptioo  of  tbe  order. 

4.  Where  the  ground  ot  the  obieutlon  to  the 
introduction  of  a  paper  in  evidenoe  la  not  stated, 
and  no  exception  is  taken  at  tbe  time  to  tbe  de- 
cision of  ttie  court  overruling  tbe  objeotion,  tbe 
party  cannot  avail  himself  of  an  exception  tosuoh 
decision  in  a  motion  for  a  new  trial. 

5.  'the  Tolantary  statement  of  an  accused,  in 
reffirmiue  to  his  oonnection  with  an  offense,  may 
be  shown  by  the  state  to  be  untme. 

0.  An  order  drawn  by  a  county  board  of  pub- 
lic Instruction,  as  an  altowance  for  an  aooouot 
VfffftvnA  bjthe  board,  and  directed  to  thecooDty 


treasurer  for  the  payment  of  mcmey,  Is  such  an 
instrument,  within  the  meaning  of  oor  statute, 
as  can  be  the  subject  of  forgery. 

7.  In  an  indictment  for  forgery  of  a  check, 
promissory  note,  or  order  'for  the  payment  of 
money,  it  is  snlflcient  to  set  out  In  tbe  indictment 
the  alleged  instrument  in  haec  verba,  with  the 
names  of  the  makers  and  payees  on  it,  together 
with  proper  averments  that  Uie  accused  falsely 
mads,  foned,  and  coanterfBlted  said  Inatrument 
with  the  wtaaX  to  deftraud. 

ti.  Motions  in  arrest  of  Jadgment  reach  only 
such  errors  as  are  apparent  upon  the  record,  and 
tbe  sufficiency  of  the  evidence  to  sustain  a  ver- 
dict oannot  be  considered  on  snob  motion. 

8.  Bvidence  of  venue  la  aoriminal  prosecu- 
tion need  not  exclude  every  reasonable  doubt, 
but  where  tbe  evidence  raises  a  violent  presump 
tion  that  tbe  offense  was  committed  within  tbe 
Jurisdiction  alleged,  or  If  this  can  be  reasonably 
inferred  from  the  evidence,  it  will  be  sufficient. 

10.  A  general  exoeption  to  an  entire  charge 
that  oontaums  a  OMxeot  proposition  of  law  la  not 
good,  bat,  nnder  oor  practice,  it  derolTea  npon 
the  party  to  properly  except  in  the  trial  ooart  to 
tbe  portion  u  the  charge  aapposed  to  be  emme- 
oas. 

11.  Held,  that  the  testimony,  as  shown  by 
tbe  record,  fails  to  connect  tbe  aocnsed  wltb  the 
aot  of  forgery,  or  with  the  Instroment  in  its  al- 
tered condition,  or  with  tbe  proceeds  thereof,  or 
with  the  person  to  whom  it  as  altered  was  paid, 
and,  though  showing  circumstances  of  suspicion, 
was  insufficient  to  sustain  a  conviction.  Mabbt, 
J.,  dissenting,  held  that  the  testimony  was  soffl- 
otent  to  couneot  the  aocmsed  with  tiu  idteration, 
and  saataln  the  verdict 
iSyllaiiui  by  the  Court) 

Error  to  circuit  court.  Madison  oonnty ; 
John  F.  White,  Judge. 

Indlctmmt  against  Henry  C.  Rmlth  fur 
forgery.  He  was  convicted,  and,  his  mo- 
tion in  arrest  of  Judgment  and  tor  a  new 
trial  being  overruled,  he  brings  error.  Be- 
versed 

W.  d  idcCuII.  for  plaintiff  In  error.  W. 
£.  L*mar,  Atty.  Oen.,  lor  the  State. 

Mabrt,  J.  On  the  16tta  day  of  October, 
A.  L).  1891,  the  plaintiff  In  error  was  In- 
dicted In  the  clrcnlt  court  for  Madison 
county.  The  Indictment.  leaving  out 
some  of  Its  formalities.  Is  as  follows : 

**Tbe  grand  Jurors  for  the  state  of  Flor- 
ida, duly  chosen,  impaneled,  and  sworn 
diligently  to  Inquire  and  true  presentment 
make.  In  and  for  the  body  of  the  county 
of  Madison  and  third  Judicial  circuit  ot 
said  state,  upon  their  oaths  present  that 
Henry  O.  Smith,  late  ot  said  county,  la- 
borer, on  the  flrst  day  of  June,  A.  D.  1S91. 
at  and  In  the  county,  circuit,  and  state 
aforesaid,  with  force  and  arnis,  with  In- 
tent unlawfully,  wUUuUy,  and  wk-kedly 
to  Injure  and  defraud  the  board  of  public 
Instruction  of  Madison  i-ounty,  state  of 
Florida,  of  moneys  held  by  suld  board  for 
tbe  use  of  the  common  schools  of  said 
county,  then  and  there  in  tbe  hands  of  tbe 
county  treasurer  of  said  county,  one  order 
given  by  tbe  said  board  as  aforesaid,  paya- 
ble to  tbe  order  of  one  fi.  L.  Williams,  tor 
the  Hom  of  three  dollars,  said  order  belngin 
writing,  and  having  the  words  'three  dol- 
lars* and  tbe  figures  'fS.OO*  written  there- 
on, and  being  directed  to  and  drawn  on 
the  county  treasurer  of  said  county  for 
payment,  and  stgued  by  J.  E.  Pound, 
chulrmanof  the  board  of  public  Instructlou 
ofsaid  county,  and  B.L..  Williams, superia- 
teodeot  of  public  instractloa  of  aald  coon- 
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ty,  which  said  order  Ib  In  words  and  fig- 
nres  as lolluws*  to  wit: 
**  '98.00.  Office  of  Board  oi  Pablle  Instme- 
tlon  of  MadlaonCo.,  Fla. 
"•To  the  Treaeurer  of  Madison  Co.: 
Please  pay  to  the  orOer  of  R.  L.  WUliamn 
tbti  aam  ol  three  dollars,  and  charf^a  to 
accoonc  of  board  of  public  Instruction  of 
MadlaonCo.,  Fla.;  accoont  approved  by 
board  of  public  lastroctlon,  Hi^  86, 1891. 
No.  88S. 

"•J.  E.  Pound, 

*"Chmn.  Bd.  Pabl.  Inst, 

•"R.  L.  WiLLI&MB, 

"•Supt.  Publ.  Inat. 
"'Not  Intended  aaa  circalatlng  medlnm.* 
—Did  then  and  there  forge,  by  altering  the 
words  'three  dollani,'  and  the  fiffurea 
*fS.OO,'  and  ehanglng  them  from  'three 
dollars'  Into  'thirty  dollars,*  and  from 
*«3.00.'  Into  *«80.00/and  which  said  fonsed 
order  Is  In  words  and  flgnres  as  follows, 
to  wit: 

•"fSO.OO.  Office  of  Board  of  Pnbllc  In- 
strnctlon  of  Madison  Co.,  Fla. 
"'To  the  Treasurer  ol  Madison  Co.: 
Please  pay  to  the  order  of  R.  L.  Williams 
the  snm  of  thirty  dollars,  and  charge  to 
accoant  of  board  of  public  Instmetlon  of 
Madison  Ca.  Fla.;  accoant  approved  by 
board  of  public  InstrDctlon,  May  26, 1891. 
No.  888. 

•"J.  E.  PODND, 

"•Chrin.  Bd.  Publ.  Inst 

"•R.  L.  Williams, 
"'Sapt.  Publ.  Inst. 
"'Not  Intended  as  a  circulating  medium.* 
— Contrary  to  the  form  of  the  statute  In 
euch  cases  made  and  provided. " 

At  the  aame  term  the  accused  was  ar- 
ralf^ned  upon  this  indictment,  and,  after 
plea  of  not  gnilty,  was  tried  and  cun- 
Tlcted  of  the  offense  therein  charged.  Mo- 
tions In  arrest  of  Judgment  and  for  a 
new  trial  were  made  and  overruted,  and 
the  ease  Is  before  na  by  writ  of  error.  The 
grooade  of  the  motion  In  arrest  of  Judg- 
ment are:  (1)  "Becauae  there  la  no  crime 
charged;  the  Inatrument  alleged  to  be 
forged  not  being  Included  In  tlie  statutes 
of  this  state,  and  as  such  conld  beforged." 
(2)  "The  Indictment  does  not  allege  that 
J.  E.  Pound,  as  chairman,  and  R. Wit- 
llama,  as  suiwrtntendent,  had  authority 
to  sign,  and  did  sign,  said  forged  paper; 
It  does  not  all^e  that  they  were  auch 
officers."  (3)  "The  Indictment  does  not 
charge  that  the  offense  was  committed  in 
two  years  before  the  finding  of  the  Indict- 
ment, and  the  evidence  does  not  show  the 
offense  was  committed  on  tiie  day  al- 
leged." (4)  '*The  evidence  does  not  es- 
tablish the  guilt  of  the  prisoner,  and  the 
forging  and  Intent  to  defraud  does  not  ap- 
pear therefrom." 

The  grounds  for  new  trial  are:  (1) 
"The  prosecution  failed  to  prove  the 
venue.*  (2)  "The  verdlit  is  contrary  to 
the  law  and  the  evidence."  (8)  "The  ver- 
dict of  the  Jury  Is  contrary  to  the  charge 
of  the  court."  (4)  "The  court  erred  in 
admitting  in  evidence  school  warrant 
No.  878."  (5)  "Thecoort  erred  In  defining 
to  the]ury  what  a  reasonable  doubt  is." 
(R)  "The  indictment  does  not  allege  the 
offense  was  committed  In  two  years  be- 
fore the  filing  of  the  Indictment."  [7) 


"  The  court  erred  In  admitting  school  war- 
rant No.  388,  over  the  ul>]ectlon  of  defend- 
ant, because  it  was  not  the  paper  alleged 
to  have  been  forged  and  set  forth  in  the  In- 
dictment. " 

We  will  dispose  of  the  assignments  of 
error  in  the  order  in  which  they  are  made 
here.  The  flrac  and  second  are  that  thR 
court  erred  In  sustaining  tbe  demurrer  to 
the  Arst  and  third  pleas  in  abatement, 
and  In  adjudging  the  second  Insutaclent. 

It  appears  from  the  record  that  before 
arraignment  the  accused  filed  a  plea  In 
abatement,  alleging  that  the  Indictment 
was  found  by  an  Illegal  grand  Jury— Mrs*, 
because  an  act  entitled  "An  act  relat- 
ing to  Jurors,"  approved  June  8,  1891, 
under  which  said  grand  Jury  was  sum- 
moned, impaneled,  and  organized,  was  and 
la  In  violation  of  article  3,  }  16,  of  the  con- 
stitution of  the  state,  and  is  void;  second, 
because.  If  said  act  should  be  held  by  the 
court  to  be  constitutional,  no  member  of 
said  grand  Jury,  at  the  time  of  the  organ- 
isation thereof,  had  paid  the  last  capita- 
tion tax  which  had  been  assessed  against 
him  in  said  county  of  Madison  for  the  year 
1S91,  before  the  summoning.  Impaneling, 
and  organisation  of  said  grand  Jury,  and 
which  said  tax  was  assessed  on  the  let 
day  of  October.  A.  D.  1S91.  and  the  aame 
Is  still  unpaid;  third,  t>ecanse  the  act  of 
June  8, 1891,  does  not  go  Into  eftect  un- 
til Janunrj  1, 1892.  It  appears  that  the 
state  attorney  Joined  Issue  on  thefirstand 
third  grounds  of  defendant's  plea,  and  de- 
murred to  tbe  second.  The  demurrer  was 
snstained.  and  the  record  recites  that  the 
court  adjudged  the  first  and  third  Ineuftl* 
dent.  We  aaanmefrom  tbe  recital  In  the 
record  that  a  trial  was  had  by  tbe  court 
ou  the  Issues  tendered  as  to  the  first  and 
third  grounds  of  the  plea.  A  demurrer  to 
all  the  grounds  of  the  plea  would  have 
presented  a  proper  issue,  because  whatev- 
er questions  they  sought  to  present  wore 
of  a  legal  nature,  and  to  be  settled  by 
tbe  court.  It  appears  that  the  legal  suffi- 
ciency of  the  entire  plea  was  passed  upon 
by  the  court,  and  we  will  examine  it  to 
see  if  there  are  any  merits  In  it.  Tbe 
court  during  which  the  indictment  was 
ttmnd  was  organised  on  the  18th  day  of 
October,  A.  D.  1801.  Cpon  Its  appearing 
to  the  court  that  no  grand  Jury  had  been 
drawn  and  summoned  as  provided  bylaw, 
by  special  order  of  the  court  the  Jurors  for 
tbe  term  were  summoned  from  the  body 
of  tbe  county  at  large. 

The  second  ground  of  the  plea,  the  one 
demumd  to,  attempts  to  set  op  the  non- 
payment of  the  capitation  tax  for  the 
year  1891  as  a  disqualification  otthejurors 
who  found  the  lodictraent.  The  act  of 
tbeleglsiatureapproved  June  8,1891,  (cbap- 
ter4015,Laws  Fla..)lnthefirBtsectIon  pro- 
vides that  "grand  and  petit  Jurors  shall 
be  taken  from  the  registered  voters  who 
have  paid  their  last  assessed  capitation 
tax  In  their  respective  counties.**  Section 
14,  c.  4010,  passed  at  the  aame  seMion  of 
the  leKlalature,  provides  a  "poll  tax  of  one 
dollar  ohall  be  levied  upon  each  male  per- 
son over  the  age  of  twenty-one  years, 
which  tax  shall  be  paid  Into  the  county 
school  fund,  and  shall  he  collected  when 
taxes  on  property  ere  collected.  *  Section 
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44  oT  tbla  aet  provides  that  all  taxes  shall 
be  due  and  payable  after  the  flnt  Monday 
Id  Noveitiber  ol  each  and  every  year.  It 
1b  evident  that  the  capitation  tax  for  the 
year  1891  was  not  due  when  the  Indist- 
nient  was  retamed  against  the  accused, 
as  this  was  on  the  16tb  day  of  October.  A. 
D.  1801.  It  Is  true  that  the  couoty  aasesa* 
or  regularly,  between  the  1st  day  of  Janu- 
ary and  the  Ist  day  of  July  of  each  year, 
shall  make  out  an  assessment  roll  of  all 
the  taxable  property  In  the  county,  in- 
eluding  the  names  of  all  persons  subject 
to  pay  the  capitation  tax,  and  return  It 
to  the  board  of  county  commissioners  at 
their  meeting  In  tTuly.  Tbls  roll,  after  b&- 
Ing  examined  and  equalized  by  the  county 
commlHsioners  under  certain  proceedings 
extending  to  tbe  1st  of  October,  shall 
then  be  certified  by  them  as  having  been 
examined  and  found  correct.  The  assessor 
after  this  annexes,  to  one  of  the  rolls  re- 
quired to  be  made,  tbe  warrant  provided 
by  tho  statute,  and  delivers  It  to  the  col- 
lector of  revenue.  Taxes  then  become  due 
and  collectible  alter  the  first  Monday  In 
November  of  each  year.  It  (or  any  cause 
a  delay  has  occurred  tn  preparing  tbe  as- 
sessment rolls,  provision  is  made  for  an 
extension  of  time.  The  statute  of  1801, 
iu  providing  that  Jurors  shall  be  taken 
from  the  registered  voters  wbo  have  paid 
their  last  assessed  capitation  tax  In  their 
respective  counties,  does  not.  In  our  upln- 
ioQ,  contemplate  the  payinenC  of  this  tax 
before  It  becomes  due.  Within  the  mean- 
iuK  of  thisHtatute.the  terms"  last  asHessed 
capitation  tax"  refers  to  a  tax  that  Is 
due  and  payable.  The  Jurors  in  tbe  pres* 
ent  case  were  summoned  and  imi>aneled 
in  October,  before  the  tax  became  due, 
and  the  fallnre  to  pay  the  poll  tax  for  that 
year  did  not  disqualify  them  as  Jurors. 
Under  the  revenue  act,  taxes  shall  be  due 
and  payable  after  the  first  Monday  in 
November  of  each  year,  and  the  collector 
Is  required  to  collect,  by  levy  and  sale  of 
tbe  goods  and  chattels  assessed,  all  taxes 
that  remain  unpaid  on  the  Ist  day  ol 
March  of  each  year.  Whether  or  not  a 
Jaror  would  be  so  In  default  In  not  paying 
his  capitation  tax  as  to  disqualify  him, 
before  the  expiration  of  the  time  allowed 
to  pay  without  coercion,  it  is  not  necessa- 
ry here  to  say.  '  The  facts  of  this  case  only 
make  It  necessary  for  us  to  decide  that, 
within  the  meaning  of  tbe  Jury  act,  the 
last  assessed  capitation  taxes  do  not  In- 
clude those  not  payable. 

The  first  ground  of  the  plea  In  abate- 
ment Is  that  the  act  of  1891,  c.  4015,  under 
which  the  grand  Jury  was  organised,  is  la 
violation  of  article  3.  §  16,  Const.  1885.  It 
is  claimed,  in  the  first  place,  ttiut  the  title 
of  the  aet  ts  not  broad  enough  to  Include 
the  provisions  of  tbe  act.  Tbe  title  ol  the 
act  Is  "  An  aet  In  relation  to  Jurors. "  Tbe 
constitution  provides  that  each  law  shall 
embrace  but  one  subject,  and  matter  prop- 
erly connected  therewith.  The  subject  of 
the  act  In  question  is  "Jurors,"  and  it  be- 
comes apparent,  from  a  reading  of  this  stat- 
ute, that  all  of  its  provisions  are  germane 
to  the  subject,  and  properly  connected 
therewith.  Oibson  v.  State,  in  Fla.  281. 
In  tbe  aecond  place,  it  is  contended  that 
tbla  aet  repeals  or  revises  a  law  without 


setting  forth  the  law  repealed  or  revised. 
There  is  nothing  in  this  contention.  The 
constitntlon  provides  that  "no  law  shall 
be  amended  or  revised  by  reference  to  Its 
title  only ;  but,  in  such  case,  the  act  as  re- 
vised or  section  as  amended  shall  be  re- 
enacted  and  pnbllsbed  at  length."  The 
statute  before  us  dues  not  undertake  to 
revise  or  amend  any  former  law.  Tbe 
eOect  of  it  may  be  to  repeal  portions  of 
former  laws,  bnt  this  would  not  render  It 
Invalid  because  the  nortlons  repealed  were 
not  specially  mentioned  and  set  out.  As 
to  the  other  ground,  that  the  act  did  not 
take  effect  until  January,  18U2,  It  Is  only 
necessary  to  say  It  was  approved  June  8. 
A.  D.  1881,  and  no  provision  la  therein 
made  whenltshall  take  effect.  The  consti- 
tution provides  that  "no  law  shall  take 
effect  until  sixty  days  from  the  final  ad- 
journment of  the  session  ol  the  legislature 
at  which  It  may  have  been  enacted,  unless 
otherwise  specially  provided  lu  such  law." 
Our  conelnsfon  is  that  the  plea  in  abate- 
ment presented  no  valid  objection  to  the 
Indictment. 

Tbe  third  and  fourth  assignments  of  er- 
ror are  that  tbe  court  erred  In  admitting 
In  evidence  the  two  school  orders,  one 
numbered  378,  and  the  othernumbered  S8S. 
The  indictment  shows  that  the  accused 
was  charged  with  forging  order  No.  388. 
Tbe  objection  to  tba  Introduction  of  tbls 
order  is  that  there  Is  a  variance  between 
It  and  the  paper  set  out  In  the  indictment, 
and  alleged  to  have  been  forged.  The  va- 
riance alleged  consists  In  the  omlssloD 
from  the  top  of  the  paper  set  out  In  the 
Indictment  the  words.  Not  Intended  as  a 
circulating  medium. "  It  seems  that  the 
order  lo  question  bad  printed  or  written 
at  the  top,  and  also  at  the  bottom,  tlio 
words,  "Not  Intended  as  a  circulating 
medium,"  and  in  the  copy  set  out  in  the 
Indictment  tbe  words  at  tbe  top  were 
omitted.  The  Indictment  undertakes  to 
set  oat  the  alleged  forged  order  Id  words 
and  figures.  Great  particularity  Is  rft- 
qnlred  of  the  pleader  In  ancb  rases.  Mr. 
Wharton  says:  "^When  an  Indictment  un- 
dertakes to  set  forth,  as  in  forgery  or 
libel,  a  document  'according  to  Its  tenor,' 
or 'as  follows,' then  any  variance  as  to 
tbe  words  of  the  document,  unlens  such 
variance  be  mere  fault  of  spelling.  Is  fa- 
tal." Whart.  Crim.  Ev.  §  114.  The  au- 
thorities cltvd  by  this  author  fnlly  sustain 
the  rule  be  announces.  £x  parte  Rogers, 
10  Tex.  App.  655;  State  v.  Townsend,  86  N. 
C.  ti7r>.  On  the  other  hand,  an  Indictment 
for  forgery  of  a  promissory  note,  or  order 
tor  tbe  payment  of  money,  need  not  set 
out  any  matter  written  upon  tbe  same 
paper,  constituting  no  part  of  the  obliga- 
tion, and  not  entering  Into  an  essential 
description  of  It.  While  a  strict  recital  of 
the  very  words  of  tbe  forgad  order  is  re- 
quired, the  num)>eni,  vignettes,  and  de- 
vices, or  tbe  words  and  figures  in  the  mar- 
gln,  which  constitute  no  part  of  the  con- 
tract of  the  Instrument,  need  not  necessa- 
rily be  given.  01  course,  such  marginal 
characters  can  be  made  descriptive  of  the 
instrument,  and  then  the  same  strictness 
win  be  required  of  them  as  any  part  at  tbe 
paper.  Tbe  forgery  alleged  in  the  present 
Indictment  conaists  In  rising  the  amount 
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u(  a  Bchool  order  or  warrant  We  have 
not  the  original  before  us,  but  Irom  the 
record  It  appears  that  the  words  omitted 
are  written  or  printed  In  the  margin 
above  the  date  and  body  ut  the  order. 
The  same  words  appear  in  the  marfcin  at 
the  bottom,  and  they  are  acenrately  set 
out  In  the  indictment.  It  has  been  hpld 
that  where  the  counterfeit  bill  o(Ior:id  in 
evidence  contained  the  word  "three"  six 
times  on  the  margin  at  the  top  ol  the  bill, 
and  also  close  npun  the  margin  the  words 
and  flgoree,  "Capital  stock  flOO.OOO.  se- 
cured by  pledge  u?  9100,000  Pennsylvania  6 
per  cent,  bonds,"  and  do  mention  was 
made  ol  snch  words  and  figures  in  the 
copy  set  forth  In  the  Indictment,  there 
was  no  variance,  because  what  was  omit- 
ted constituted  no  part  of  the  bill.  The 
same  view  was  taken  where  the  forged 
note  offered  In  evidence  had  upon  its  face 
the  words,  "Connterslgned  una  reentered 
Intbebank  department,**  with  the  signa- 
ture of  the  register.  And  so  the  words 
"School  order"  on  tne face  of  an  instrn- 
ment,constitutingnopBrt  of  the  contract, 
hut  being  the  trade-mark  of  the  printer  of 
the  order,  may  be  omitted  on  the  copy  In 
the  indictment.  Our  Judgment  is  Chat  the 
omitted  words  In  the  margin  of  the  order 
in  qaeetion  constituted  no  part  of  the 
tor^d  onSer,  and  there  was  no  essential 
variance  between  the  order  recited  in  the 
indictment  and  the  one  Introduced  In  evi- 
dence.  The  following  authorities  on  this 

goint  are  referred  to:  Langdale  v.  Peo- 
1. 100  111.  268 :  Htate  v.  Wheeler.  86  Vt.  281 ; 
Wilson  V.  People.  B  Parker,  Crlm.  B.  178; 
Perkins  v.  Com..  7  Orat.  651 ;  Com.  v.  Bai- 
ley, 1  Mass.  62;  Cum.  v.  Stevens,  Id.  203; 
Com.  V.  TttyIor,5  Cush.  605;  State  v.  Carr, 

5  N.  H.  367;  Griffin  v.8tBte,14  Ohio  St.  55; 
People  V.  Frankiln,  8  Johns.  Cas.  ^; 
Miller  V.  People,  62  N.  Y.  804 ;  Mee  v.  State. 
23  Tex.  App.  566.  5  8.  W.  Rep.  248;  State  v. 
Grant.  74  Mo.  38. 

Objection  was  made  to  the  Introduction 
In  evidence  of  achool  order  No.  87U.  This 
order,  as  introduced  In  evidence,  was  for 
$30.80.  payable  to  the  order  of  H.  C.  Hmlth. 
The  state  proved  by  the  snperlntendent 
and  the  chairman  of  the  board  of  pnblic 
Instruction  of  Madleon  county  that  this 
school  order  was  Issued  and  delivered  to 
the  accused  for  93.80,  and  that  it  had  been 
altered  to  the  larger  sum.  The  ground  uf 
the  objection  to  the  Introduction  of  this 
order  in  evidence  Is  not  stated,  nor  was 
any  exception  taken  to  the  decision  ot  the 
court  In  overruling  the  objection.  The 
two  forged  achool  orders  were  issued  at 
the  same  time,  one  to  Williams,  and  In- 
doraed  to  the  accnsed,  and  the  other  di- 
rectly to  falm.  A  fraudulent  intent  Is  a 
material  and  essential  ingredient  In  the 
crime  of  forgery.  If  the  accused  fraudu- 
lently altered  the  school  order  No.  378,  It 
would  afford  legitimate  evidence  tending 
to  prove  a  fraudulent  Intent  in  altering,  If 
he  did.  the  order  upon  which  the  indict- 
ment was  based.  whart.Crim.Ev.  S  3K  et 
seq.;  Hennessy  v.  State,  23  Tex.  App.  840, 

6  S.  W.  Rep.  215.  It  Is  trae  that  he  could 
not  beconvlcted  on  the  indictment  in  ques- 
tion fur  forging  school  order  No.  87»,  and 
the  only  legitimate  purpose  for  which  It 
eoold  be  admitted  In  evidence  was  to 
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throw  light  upon  his  motives  In  altering 
the  other  order.  If  he  did  alter  It.  The 
state  having  shown  that  both  orders 
went  into  the  hands  of  theaccused  In  their 
original  state,  and  were  subsequently 
ehanged,  In  the  absence  of  rebutting  tee- 
Umuny  on  his  part,  a  presumption  arises 
that  he  fraudulently  altered  the  order  up- 
on which  the  Indictment  Is  based.  It  was 
the  right  of  the  accused,  however,  to  have 
tlie  evidence  submitted  to  the  Jury  In  Its 
legal  bearing,  and,  U  he  bad  made  the 

E roper  objections,  he  conid  have  availed 
imself  of  this  right.  This  be  did  not  do. 
and  no  further  dlscnsslon  is  necessary  on 
this  point. 

The  fifth  error  assigned  la  that  the  court 
erred  In  admitting  in  evidence  what  the 
accnsed  said  before  theschool  board  about 
school  order  No.  878.  It  seems  that  the 
accused  appeared  before  a  meeting  of  the 
school  board  In  September.  1801,  and  asked 
permission  to  remalnln  fcheroom  dnringlts 
session.  While  there  the  order  No.  378, 
which  had  been  returned  by  the  treasurer 
to  the  board  as  paid,  was  examined  and 
found  to  be  changed.  The  accused  stated 
to  the  board  that  he  gave  the  order  to 
Mrs.  Morrison,  and  had  no  more  to  do 
with  It.  and  that  he  was  not  guilty.  Mrs: 
Morrison  testlBed  that  the  accused  did  not 
give  her  the  order.  We  perceive  no  error 
In  the  ruling  of  the  court  admitting  this 
statement  of  tbe  accused  In  evidence.  It 
was  a  voluntary  statement,  made  at  the 
time  the  forgery  was  detected,  and  it  was 
competent  for  tbe  state  to  put  In  evidence 
this  statement,  and  then  show  that  it  was 
not  true. 

it  Is  allied  that  tbeconrt  erred  In  over- 
ruling the  motion  In  arrest  of  Judgment. 
The  first  ground  ot  the  motion  is  that  the 
Indictment  does  not  charge  any  crime,  be- 
cause the  Instrument  alleged  to  liave  been 
forged  Is  not  one  embraced  within  the 
forgery  statutes  ol  this  state.  Among 
other  Instruments  of  writing  which  are 
the  subjects  of  forgery  under  our  statute. 
It  la  provided  that  whcteverfalsely  makes, 
alters,  forges,  or  counterfeits  a  *  **  • 
bill  of  exchange  or  promissory  note, 
or  an  order,  acquittance,  or  discharge 
for  money  or  other  property,  or  an  ac- 
ceptance of  a  bill  of  exchange,  or  In- 
dorsement or  assignment  of  a  bill  of 
exchange  or  promissory  note,  for  the 
payment  of  money,  or  an  accountable  re- 
ceipt for  money.goods,  or  other  property, 
with  Intent  to  injure  or  defraud  any  per- 
son, shall  be  punished."  etc.  The  position 
of  counsel  for  plaintiff  In  error  Is  that 
there  la  no  law  authorising  the  issuance 
of  the  order  alleged  to  have  been  forged, 
and  the  same  is  void,  and  not  the  subject 
of  forgery.  It  is  conceded  that  If  the  pa- 
per on  its  face  does  not  appear  to  have 
any  legal  validity,  and  is  In  its  essence 
void,  and  Incapable  of  effecting  a  fraud, 
na  forgery  can  be  predicated  upon  its  al- 
teration. Mr.  Bishop  says:  "Forgery,  at 
the  common  law,  la  the  false  making,  or 
materially  altering,  with  intent  to  de- 
fraud, of  any  writing  which,  if  genuine, 
might  apparently  be  of  l^al  efficacy,  or 
the  foundation  of  a  legal  liability."  2 
Blsh.  Crim.  Law,  S523.  Under  our  statutes, 
county  treasurers  are  the  cnstodlana  ot 
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tbe  county  acliool  tunde,  and  the  connty 
boards  ol  pnbllc  inBtractlon,  which  are 
made  bodies  corporate,  have  control  and 
management  of  county  echool  Interests. 
A  chairman  ot  the  board  la  elected,  and 
the  eoanty  BaperlntendHDt  la  made*  by 
statute,  secretary  of  the  board.  This 
board  is  aotborlxed,  among  other  things, 
to  purchase  schoul  sites  and  premises,  and 
to  employ  teucbers  for  the  education  of 
the  youth  of  the  county,  and  also  to  audit 
and  pay  all  accounts  due  by  the  board  of 
public  instruction.  Tbe  order  alleged  to 
have  been  forged  shows  on  Its  face  to  be 
an  allowance  for  an  account  approretl  by 
the  board  of  public  Instruction  as  a  proper 
charge  nffalnBt  said  board.  It  is  an  order 
directed  to  tbe  treasurer  to  pay  the  sum 
mentioned  therein  for  an  account  ap- 
proved as  a  valid  demand  against  the 
county  board  of  pnbllc  Instruction,  and  In 
oar  Judgment  la  such  an  Instrument,  with- 
in the  meaning  of  onr  statute,  as  can  be 
tbe  subject  of  forgery.  It  is  a  writing 
which.  If  genuine,  might  apparently  be  of 
legal  efflcacy  or  tbe  foundation  of  a  legal 
liability  against  tbe  hoard  ot  pnbllc  In- 
struction of  Madison  county,  and,  within 
the  light  of  tbe  authorities,  is  such  an  In* 
stmment  as  can  he  forged.  Grain  v.  State, 
45  Ark.  460;  Ball  v.  State,  48  Ark.  94,  2  S. 
W.Bep.  462;  State  v.  Fenly.  18  Mo.  445; 
Bembert  v.  Utate,  68  Ala.  467;  Arnold  v. 
Cost,  8  Om  &  J.  219,  22  Amer.  Dec.  302, 
note;  Hendricks  v.  State,  26  Tex.  App.176, 
9  S.  W.  Rep.  555, 557, 8  Amer.  State  Rep.  468. 
note;  Langdaler.  People,  supra. 

The  second  ground  of  the  motion  In 
arrest  ot  Judgment  Is  that  tbe  Indictment 
does  not  allege  that  J.E.  Pound,  as  chair- 
man, and  B.  L.  Williams,  as  superintend- 
ent, bad  authority  to  sign,  and  did  sign, 
said  forged  paper,  and  does  not  allege 
that  they  were  such  ofllrers.  The  author- 
ities hold  that,  where  a  party  is  charged 
with  forging  a  check,  promissory  note,  or 
order  for  the  payment  ot  money,  it  is 
Rufflclent  to  allege  In  the  Indictment  that 
he  falsely  made,  forged,  and  counterfeited 
the  writing  with  Intent  to  defraud  some 
person,  setting  out  the  Instrument  la 
naec  verba,  with  the  names  of  the  makers, 
Indorsers,  and  payees  on  It.  By  pursuing 
this  coDrse,  It  Is  made  to  appear  to  the 
court  that  the  torglne  was  of  an  Instru- 
ment In  writing,  being,  or  purporting  to 
be,  the  act  of  another,  by  which  rights  or 
property  are  liable  to  be  affected,  and  the 
court  can  see  and  Judge  for  Itself  what  Is 
tbe  nature  and  extent  of  the  obligation 
contained  In  the  paper.  Cross  v.  Periple, 
47  III,  152;  State  v.  Fenly.supra;  Bembert 
T.State,8upra;  Statev.  Johnson,  26  Iowa. 
407.  Ttieorderbeforens  showsthat  Itwas 
signed  by  J.  £.  Pound,  cbalrmnn  board  of 
public  instruction,  and  R.  L.  Williams,  su- 
perintendent of  public  Instruction.  The  tes- 
timony showed  that  these  parties  were,  re- 
spectively, tbe  officers  mentioned,  abd 
that  they  acted  for  the  board  in  Issuing 
the  order  In  question.  The  Indictment 
was  sufficient  In  this  respect. 

Tbe  third  ground  of  the  motion  In  arrest 
of  judgment,  that  the  Indictment  does  not 
charge  that  tbe  oRense  was  committed 
within  two  years  before  the  finding  of  the 
Indictment,  has  no  foundation  In  the  rec- 


ord. The  Indictment  distinctly  alleges 
that  the  offense  was  committed  on  the  1st 
day  of  June,  A.  i>.  1801.  The  other 
grounds  of  this  motion  need  not  be  no- 
ticed. Motions  In  arrest  of  Judgment 
reach  only  such  errors  as  are  apparent 
upon  the  record,  and  we  cannot  consider, 
on  such  motion,  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  of  the  Jury. 
Bacon  v.  State,  22Fla.61 ;  Jordan  v.  State, 
Id.  528. 

The  orerrnling  of  the  motion  for  a  new 
trial  is  also  ass^ned  as  error.  Tbe  first 
ground  of  this  motion  Is  that  tbe  prosecu- 
tion failed  to  provethe  venue.  It  Is  essen- 
tial that  the  state  should  prove  tbe  venue 
alleged,  but  this  need  not  be  done  to  the 
exclusion  of  every  reasonable  doubt.  If 
the  evidence  raises  a  violent  presumption 
that  the  offense  was  committed  within 
the  county  named,  ur  It  this  can  be  reason- 
ably Inferred  from  the  evidence,  it  la  anffi- 
clent.  AndrewBT.  Btate,21Fla.  508;  War* 
race  v.  State,  27Fla.  S62,  SSoath.  Bep.  748. 
The  evidence  shows  that  the  school  order 
wae  issued  in  Madison  county.  Flu..  In 
June,  1891,  and  wae  delivered  to  the  ae- 
cused.  In  said  county,  the  day  It  was  Is- 
sued. He  lived  In  Madison  county,  and 
was  teaching  school  there.  Within  tbe 
liberal  rule  applicable  In  proving  voine, 
we  think  enough  Is  shown  In  the  record 
from  which  tbe  Jury  could  reaBonablj  have 
Inferred  that  the  offense  was  cummftted. 
If  at  all,  in  Madison  county. 

The  fourth  and  seventh  grounds  ol  the 
motion  for  new  trial,  In  reference  to  the 
ad  mission  In  evidence  of  the  s^ool  ordera. 
bave  already  been  considered. 

Tbe  fifth  ground  is  that  tbe  court  erred 
in  defining  a  "reasonable  donbt."  Tbe 
partlrular  portion  ot  tbe  charge  anppoaed 
by  counsel  to  be  erroneous  Is  not  pointed 
out.  In  one  portion  of  the  charge  tbe 
Judge  Instructed  the  Jury  that  the  evidence 
should  satisfy  them  of  the  guilt  of  tbe 
accused  beyond  a  reasonable  doubt.  Thla 
portion  Is  certainly  correct.  There  Is 
more  of  the  charge  on  the  subject  of  a  rea- 
sonable doubt.  A  general  excnptlon  to 
an  entire  charge  that  contains  a  correct 
proposition  of  law  is  not  good.  The 
good  and  tbe  bad,  If  any  be  bad.  cannot, 
under  anch  an  exception,  be  separated. 
Under  our  practice.  It  devolves  upon  tbe 
party  to  properly  except  In  the  trial  conrt 
to  the  portion  ot  tbe  charge  supposed  to 
be  erroneons.  Mutzi^er  v.  State,  18  Fla.  481 ; 
Btik«rv.Cbatfleld,23F]a.  640,2South.  Bep. 
822;  PInson  v.  State.  28  Fla.  — .  9  South. 
Bep.  706. 

The  following  la  substantially  the  teetl* 
mony  Introduced  on  the  trial  of  tfalscanse: 

R.  L.  Williams,  a  witness  for  tbe  state, 
superintendent  of  public  tnstrnctlon  and 
secretary  of  the  board  nfpubilc  Instruction 
of  that  county,  testified  that  J.  E.  Pound 
Is  chairman  of  the  board,  and,  on  being 
handed  tbe  warrant  or  order  In  question, 
No.  888,  stated,  In  substance:  "It  was 
Issued  by  the  board  to  the  order  of  wit- 
ness, and  was  given  by  bim  to  the  ddend- 
ant,  it  btilng  then  an  order  for  93,  bat 
having  since  been  altered  to  980.  The  ac- 
count wae  approved  b^  theboard.  May  26, 
1891,  and  Issued  June  B.  1891.  The  way  In 
which  I  came  to  give  thia  order  to  Smith 
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was  this:  I  owed  Smltb  three  dollara, 
and  oRered  to  pay  him  cash,  but  Smltb 
said  'scrip  would  do  him  as  well;  he 
could  use  It  dollar  (ur  dollar.'  School 
■crip  was  thea  at  a  diseoant  from  ten  to 
filteen  per  cent.  The  county  treasurer 
returns  all  the  school  scrip  paid  by  him  to 
the  board  of  public  Instruction  once  a 
year,  when  the  board  meets  to  verify  his 
accounts.  Am  on  ft  the  warrants  returned 
by  him  was  one  No.  3S8.  That  the  board 
met  on  the  ot  September  last.  The 
object  of  the  meeting  was  to  verify  the  or- 
ders returned  by  the  county  treasurer. 
Smith  came  In  and  presented  to  Mr. 
Fonud  his   recommendation    from  the 

fiatrnus  ot  the  school  he  had  been  teach< 
ng  as  principal  thereof,  Mr.  Pound  told 
him  It  was  all  right  as  far  as  it  went,  but 
was  not  Indorsed  by  the  Bupervlsnr  ot  the 
school,  and  that,  as  the  board  required 
that,  he  coQld  not  eonstderlt.  Smith  then 
asked  permlsaioo  to  remain  In  iSie  room 
during  the  meeting  ot  the  board.  No 
other  tpacbers  were  present.  In  verifying 
the  orders  wh  came  to  No.  878,  payable  to 
the  order  of  H.C.  Smith,  and  found  It  was 
raised  from  $8.80  to  $80.80.  As  soon  as 
we  found  it  out.  Smith  go-t  up  and  ex- 
plained that  he  knew  nothing  about  it, 
and  that  he  gave  the  order  as  a  $3.80  or- 
der to  Mrs.  Morrison.  In  about  ten  or 
twenty  minnfM  we  reached  warrant  No. 
388,  the  one  I  gave  Smith  for  what  I  owed 
him.  Smith  said  I  did  not  give  It  to  him  ; 
that  I  paid  him  in  cash;  and  thathe  knew 
nothing  about  the  forgery  of  either  ot 
these  warrants.  Warrant  No.  888,  wben 
returned  to  the  board  by  the  county  treas- 
arcr.  was  changed  from  $8  to  $80. " 

Cross-examination :  "  The  change  in 
warrant  3S8  Is  not  in  Smith's  ordinary 
handwriting.  I  stated  un  the  preliminary 
examination  that  I  was  not  certain  that  I 
gave  Smith  this  warrant,  but  since  then  I 
taavehad  occasion  to  examine  my  stub 
book?,  and  found  that  this  Is  the  only  $S 
warrant  Issued  to  my  order  during  the 
whole  year,  and,  as  I  am  positive  I  gave 
Smith  a  $3  warrant  payable  to  myself, 
therefore  lampositlvethls  Isthe  warranti 
gave  Smltb.  He  has  taught  school  here 
ever  since  I  have  been  superintendent  of 
pohllc  Inatmctfon,  about  three  years." 

The  warrant  was  pot  in  evidence,  as 
was  the  stub  to  the  warrant,  which  was 
tdentlBed  by  tbe  preceding  witness.  War* 
rant  No.  878,  payable  to  tbe  order  ot  de> 
tendant.  was  also  put  In  evidence,  it  pur- 
porting at  tbe  time  to  be  for  $30.80. 

J.  E.  Found,  a  wltnesH  for  the  state, 
testified.  In  substance:  "I  was  present  on 
September  22d  last,  at  tbe  meeting  of  the 
board  ot  public  tnstrnction. "  He  makes 
about  the  same  Htatement  as  that  of 
Williams  as  to  Smith's  coming  in  and  pre- 
sen  ting  his  certificate  of  election  as 
teacher,  and  the  delect  In  the  same,  re* 
marking,  however,  that  Smith  said  tbe 
supervisor  was  awny;  and  then  says: 
"Smith  asked  permission  tn  remain  in  the 
room  during  tbe  sitting  of  the  board.  I 
told  him  there  would  be  no  objection,  it 
be  would  not  disturb  us.  We  proceeded 
with  the  work,  and,  when  the  scrip  which 
n  as  Issued  to  blm  was  reached,  he  arose 
and  stated  that  he  gave  that  scrip  to 


Mrs.  Morrison,  and  bad  no  more  to  do 
with  It,  and  wan  not  guilty.  After  talk- 
ing about  It  a  few  minutes,  we  proceeded, 
and  came  to  the  scrip  Issaed  to  R.  L. 
Williams.  Williams  said  to  Smith.  'That 
is  the  scrip  1  let  yon  have.*  Smith  said. 
*7oupaid  me  tbe  money  for  what  yon 
owed  me.  I  did  not  get  that  scrip  from 
you.  Yon  paid  me  the  cash."*  William 
McDanlel.  the  county  treasurer,  testified 
that  he  paid  warrants  878  and  38K  as  war< 
rants  for  $80.80  and  $80,  but  stated,  on 
cross-examination,  that  he  never  paid 
either  of  them  to  H.  C.  Smith,  defendant, 
and  never  paid  blm  any  money  on  any 
warrants  during  tbe  year  1891. 

Mary  M.  Morrison,  a  witness  for  tbe 
state,  testified  that  Smith  never  gave  her 
either  of  these  two  warrants;  and  that 
she  had  been  convicted  ot  forgery  at  this 
term  of  tbe  court,  bnt  bad  not  been  sen- 
tenced, 

A.  M.  MIchtilson,  a  state  witneaa,  teatl- 
fled  that  defendant  told  witness  that  war* 
rants  388  and  37S  were  delivered  to  defend- 
ant by  K.  L.  Williams,  and  given  by  de- 
fendant to  Mary  M.  Morrison,  and  that 
he  had  nothing  to  do  with  tbe  forgery  of 
them. 

Lola  Carter,  a  witness  tor  defendant, 
testified  that  she  saw  defendant  deliver 
warrant  payable  to  B.  It.  Williams  tor 
$8  to  Mary  M.  Morrison;  that  she  re- 
membered it  because  they  were  in  Mr. 
Parramore's  store  in  Madison ;  that 
Smith  first  handed  it  to  witness,  when 
she  noticed  it  was  for  $S,  and  payable  to 
B.  L.  Williams;  that  witness  saw  fala 
name  on  It.  and  handed  it  back  to  Smltb, 
and  told  him  it  was  not  hers,  (witness.') 
He  then  handed  it  to  Mrs,  Morrison,  and 
gave  witness  bers,  which  was  for  $22. 
This  happened  at  Mr.  Parramore's  store 
about  the  Ist  ot  Jone,  in  this  town,  at  the 
corner  at  Parramore's  store.  On  crosfi' 
examination  she  stated  that  she  was  as- 
sistant teacher  in  Academy  No,  3;  that 
her  feeling  towards  Smltb  Is  that  of  any 
other  common  friend;  was  not  engaged 
to  be  married  to  blm;  that  the  ring  on 
her  finger  was  not  given  to  her  by  Smith, 
and  is  not  an  engagement  ring;  that  she 
taught  with  him  for  three  terms,  and  they 
are  both  alngle. 

Chandler  H  Smith  testified  be  bad 
known  Smith  tor  fonr  years,  and  knew 
bis  reputation  for  honesty  and  tmtblul* 
ness.  Never  heard  any  one  say  anything 
against  him;  that  his  character  is  good, 
HO  far  as  witness  knows.  Cahel  Carter,  a 
witness  for  defendant,  and  father  of  Lula 
Carter,  also  testified  that  he  bad  known 
defendant  for  two  or  three  years,  and  that 
he  bad  borne  a  good  character  all  that 
time,  and  witness  had  never  heard  any- 
body say  anything  against  him ;  and  stat- 
ing, upon  cross-examination,  that  be  had 
no  special  good  feeling  tor  htm;  thathe 
had  a  good  feeling  for  all  good  preachers 
and  teachers;  that  wltnesa  asked  Tom 
McLeary  it  he  would  go  on  Smith's  bond, 
who  said  he  would  go  on  It  for  $50;  wit- 
ness was  willing  to  go  on  it  for  $S^;  the 
bond  was  for  $500;  tnat  H.  J.  McCall.  at- 
torney for  Smith,  asked  witness  to  go  on 
the  bond,  and  aid  blm  In  getting  it  up  for 
Smltb.  ^ 
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The  statement  made  by  Smith  on  the 
trial  la  as  follows:  "I  gave  warroDt  Nu. 
S88  to  Ura.  Morrison.  When  I  gave  It,  It 
was  then  a  93  warrant.  It  was  at  Mr. 
Parramore's  store,  on  theStb  day  of  June, 
1891.  I  had  nothing  to  ilo  with  the  for- 
gery. I  got  nothlngout  pf  It.  I  asked  the 
board  pennisslon  to  stay  while  It  was  In 
session,  because  I  did  not  want*  tu  be 
where  I  was  not  wanted.  I  wanted  to  see 
how  the  board  conducted  Its  bnsJneus. " 

R.  L.  Williams,  recalled,  testlhed  that 
the  school  commenced  October  Ist,  and 
lasted  eight  school  months.  A  school 
month  Is  20  days.  The  school  was  out 
some  time  in  May,  1891.  "The  last  scrip 
I  Issued  to  Lnla  Carter  was  Issued  May  Itt, 
1891.  The  account  was  approved  April 
28,  1891.  The  scrip  was  Issued  In  Madison 
county,  Fla.  There  was  no  school  taught 
In  June  last.  1  delivered  the  srriutoSmlth 
the  day  it  was  Issued. " 

As  will  appear  In  what  Is  stated  by  the 
majority  of  the  court  In  the  sequel  of  this 
opinion,  the  conclusion  reached  Is  that 
the  testimony  falls  to  sustain  the  verdict. 
In  this  conclusion  I  have  not  been  able  to 
concur.  The  lorgery  of  the  paper  Is  clear- 
ly shown.  Tbat  it  went  Into  the  hands  of 
the  accused  in  an  unaltered  condition  Is 
aluo  eRtubllshed.  The  conclusion  of  the 
majority  of  the  court  ta  that  the  testi- 
mony fails  to  connect  the  accused  with 
the  forgery  of  the  instrument,  or  with  the 
instrument  in  a  forged  condition.  I  con- 
cede that  It  Is  necessary  for  the  testimony 
to  connect  the  defendant  with  the  forgery, 
and,  If  there  Is  no  testimony  to  eetablltth 
this  fact,  the  verdict  should  be  set  aside. 
I  concede,  farther,  tbat  the  testimony  con- 
necting the  accused  with  the  forgery  must 
be  sufficient  to  satisfy  the  minds  of  the 
Jury  beyond  a  reasonable  doubt;  but, 
where  there  is  pertinent  testimony  bear- 
ing upon  the  guilt  of  the  accused,  its  suffi- 
ciency for  this  purpose  Is  a  question  tor 
the  Jury.  It  ts  not  controverted  that  the 
criminal  connection  of  the  accused  with 
the  forgery  can  be  shown  by  circumstan- 
tial evidence,  and  that  this  character  of 
evidence,  if  enough,  can  establish  guilt. 
Let  us  see  what  are  the  facta  and  circum- 
stances bearing  upon  the  guilt  of  the  ac- 
cused In  the  case  t>efore  us.  First,  he  had 
an  opportunity  to  commit  the  forgery,  as 
the  Instrnmenta  In  Its  nnforged  condition^ 
went  Into  h'lS  bands.  The  indictment  is 
based  upon  the  pai)er  Issued  to  R.  L.  Wil- 
liams, and  delivered  by  him  to  the  defend- 
ant. Williams  owed  Smith  three  dollars, 
and  offered  to  pay  him  cash,  but  Smith 
said  sci'ip  would  do  as  well,  ab  he  could 
use  it  dollar  tor  dollar.  Scrip  at  that 
time  was  at  a  discount  of  from  10  tu  IS 
per  cent.  He  elects  to  take  scrip  Instead 
of  cash,  when  he  could  only  use  the  scrip 
at  pur.  These  are  the  circumstances  un- 
der which  he  received  the  order.  We  next 
find  Smith  before  the  school  board,  at  a 
meeting  held  to  verily  the  orders  of  the 
county  treasurer.  It  is  trae  that  he  pre- 
sented at  this  time  to  the  chairman  of  the 
school  board  a  recommendation  from  the 
patrons  of  a  school  an  a  teacher,  but,  after 
doing  this,  he  asks  permission  to  remain 
In  the  room  during  the  meeting  of  the 
birard.  The  scrip  Issued  to  Smith  was 


reachtfll  by  the  board,  and  found  to  be 
forged,  and  he  stated  tbat  he  knew  noth- 
ing about  It.  hut  Kave  It  to  Mrs.  Morrison 
as  a  S3.S0  order.  When  the  order  issued 
to  Williams,  and  wblcb  he  testifies  that 
he  delivered  to  Smith,  was  reached,  and 
found  to  be  also  forged,  he  denied  recdv- 
ing  it,  and  said  Williams  paid  him  casta. 
This  denial  was  made  at  the  time  the 
foi^ery  was  detected.  There  is  no  con- 
tradiction or  explanation  of  this  fact  by 
Smith.  As  appears  from  the  testimony 
of  A.  M.  MIcheison,  Smith  admitted  receiv- 
ing both  of  the  orders  In  question  from 
Williams,  and  delivered  them  to  Mary 
Morrison,  but  stated  that  toe  had  nothing 
to  do  with  the  forgery.  Mary  Morrison 
testified  that  Smith  never  gave  her  either 
of  the  two  orders.  The  county  treasurer 
testlfled  that  he  paid  the  two  orders  in 
their  forged  condition,  but  not  to  Smith. 
Williams  says  tbat  the  changed  portion 
of  the  order  upon  which  tlie  Indictment  Is 
based  la  not  in  Smlth'a  ordinary  hand- 
writing. Before  the  school  board  Soiitb 
stated  that  he  delivered  order  Mo.  378,  tbe 
one  Issued  to  him,  to  Mary  Morrison, 
and  denied  having  the  one  Issued  to  Wil- 
liams. He  admitted  to  MIcheison  the 
possession  of  this  order,  and  on  tbe  trial 
undertakes  to  show  that  he  parted  with 
it  In  an  unfnrged  condition  to  Mary  Mor- 
rison. In  this  he  in  contradicted  by  her. 
Lula  Carter  says  that  shHsaw  Smith  de- 
liver order  No.  388  to  Mary  Morrison 
about  thelRt  of  Jane,  and  at  the  same 
time  received  her  order  from  Smith  for 
f  32.  She  was  teaching  in  the  sume  school 
with  Smith.  In  Smith's  statement  he 
says  he  delivered  the  order  No.  8H8  to 
Mary  Morrison  on  tbe  Qtb  day  of  June. 
1891.  Williams  testifies  that  the  last 
order  he  Issued  to  Lula  Carter  was  on  the 
I6th  day  of  May.  1891.  In  considering  the 
effect  of  the  testimony  to  sustain  the  ver- 
dict, however,  we  must  proceed  upon  the 
theory  that  the  Jury  has  the  right  tudi«. 
believe  that  offered  by  the  accnsed,  and  to 
base  their  verdict  upon  the  state's  evi- 
dence. If  that  he  sufficient  to  Justify  the 
verdict.  This  Is  the  exclusive  province 
of  tbe  Jury  In  weighing  testimony.  Are 
the  facts  and  circumstances  offered  by  tbe 
state  snfflclent  to  connect  Smith  with  the 
forgery?  To  my  mind  they  are  strong, 
and  amount  to  more  than  eosplclon. 
Smith's  election  to  take  the  order,  then  at 
a  discount,  in  Men  of  tbe  money;  his  ex- 
pressed desire  to  remain  In  the  room  when 
he  knew  that  the  hoard  was  checking  up 
warrants;  his  denial  that  he  evtr  hud  the 
order  when  its  forgery  was  detected; 
then  bis  admission  of  this  fact,  and  bis 
position  that  he  parted  with  It  to  a  party 
who  denies  tliat  heerer  did  so,— are  facts 
and  circumstances  showing  a  guilty  con- 
nection with  this  paper,  and.  If  they  satis- 
fled  the  minds  of  tbe  Jury  beyond  u  reason- 
abln  doubt,  (which,  from  the  verdict,  we 
must  conclude  was  the  case,)  I  do  not 
believe  the  appellate  court  shoold  dis- 
turb their  finding.  To  do  so.  It  seems  to 
me,  would  be  to  determine  tbe  aofficleney 
of  evidence  to  produce  on  the  minds  of 
Jurors  A  reaBonabl3  doubt,  and  this,  I  be- 
lieve, la  a  question  for  thejory.  They  had 
before  them  tbe  llTlns  witnesses,  and  an 
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npportunlt.v  to  observe  their  conduct  and 
mauuer  of  testltyiag.  all  of  which  we  do 
not  have.  In  thecaae  at  bar  I  think  the 
facta  and  clrcnmstancea  tending  to  con- 
nect the  aecnaed  with  the  forgery  are 
strung  enongh  to  render  It  Improper  for 
the  appellate  court  to  disturb  the  deliber- 
ate Qndlng  of  a  Jury,  and  Its  sauctloD.  un 
a  motion  fur  a  new  trial,  by  the  preald- 
log  Jndge. 

Hamst,  C.  J.,  (TiTLOR.  J.>  coaeDrr/ng*.) 
Tbe  testimony  not  only  falls  to  prove 
that  the  alteration  of  the  school  order 
No.  388,  described  in  the  ludlctment.  Is  In 
the  handwriting  of  the  prisoner,  or  to 
otherwise  show  directly  that  he  altered 
It,  or  procured  or  assisted  In  or  was  pres- 
ent at  the  alteration  thereof,  but  It  does 
not  in  any  way  connect  tbe  prisoner  wltb 
the  order  after  it  had  been  Altered.  The 
order  la  notshown  to  have  been  passed  or 
ottered  by  him  In  a  forged  condition,  or 
to  have  ever  been  In  his  possession  In  that 
condition.  Tbe  above  observations,  we 
mny  remark,  are  also  equally  true  of  the 
testimony  as  to  the  order  No.878.  Treat- 
ing as  true  tbe  testimony  of  Mra.  Morrl* 
son  tbat  the  prisoner  did  not  deliver  tbe 
order  No.  888  to  her,  and  as  false  the  con- 
trary statement  of  Lola  Carter  and  of  the 
prisoner,  alt  of  which  It  must  be  assumed 
tbe  Jury  conclnded,  we  still  fall  to  find  ev- 
idence to  sastain  the  verdict.  Not  only 
Is  it  not  Mbown  tbat  the  order  was  never 
in  Ills  pussesslon  In  its  altered  condition, 
and  that  he  never  had  any  connection 
with  it  in  that  condition,  but  it  isafllrma< 
tlvely  aliown,  by  the  nnuontradlcted  testi- 
mony of  a  state  witness,  that  the  order 
was  paid.  In  Us  forged  condition,  to  some 
one  else  than  the  prisoner.  It  cannot  be 
inferred,  from  the  mere  fact  that  the  pris- 
oner bad  tbe  order  In  Ita  honest  eondittun, 
titber  that  It  was  changed  before  it  went 
into  the  bauds  of  the  party  to  whom  It 
was  paid,  or  that  the  prisoner  was  a  par- 
ty to  BDch  an  alteration;  nor  is  the  pos- 
session of  a  forged  order  by  one  person, 
and  the  payment  thereof  to  that  person, 
evidence  that  a  person  In  whosepossesslon 
the  order  In  its  legal  condition  is  shown 
to  have  prevloasly  been,  altered  sncb  or- 
der, or  was  a  party  to  sncb  alteration; 
nor  is  the  fact  tbat  Smith  was  willing 
to  take  the  warrant  Instead  of  money, 
when  sncb  warrant  was  at  a  discount, 
or  it  and  the  above  facts,  evidence  suffi- 
cient to  eetablieli  bia  connection  with  the 
alteration  of  tbe  order.  Tbe  same  Inauffl- 
elency  attaches  to  the  fact  that  tbe  pris- 
oner stated  at  tbe  meeting  of  the  school 
board  that  WllUamB  had  not  given  hliii 
the  warrant  numbered  38^,  (a  fact  of  which 
'Wnilams*  memory  also  seems  to  have 
been  doubtful  at  one  time  subsequently.) 
Here  there  Is  nothing  to  sliuw  at  what 
exact  time  before  the  presentation  of  the 
warrant  fur  payment  ft  was  altered,  nor 
anything  that  connects  tbe  defendant 
with  that  alteration.  This  connection 
cannot  be  assumed,  nor  can  a  time  of  al- 
teration sufficiently  prior  to  sncb  presen- 
tation to  connect  Smith  with  the  altera- 
tion. Tbey  must  be  proved,  and  proved 
beyond  a  reasonable  doubt,  either  direct- 
ly, or  by  elrcamatances  inconsistent  wltb 


any  other  reasonable  hypothesis  shown 
by  the  testimony.  Whart.  Crim.  £v.  §§  1, 
2;  1  Greenl.  Ev.  Sfil3,lSa;  Coatley  v.  Com., 
118  Mass.  1 ;  State  v.  Porter,  34  Iowa,  131. 

Circumstances  may  often  be  snfflclent 
to  excite  snsplclon  without  establishing 
guilt,  (8  Amer.  &  Eng.  Enc.  Law,  540;; 
and  we  do  not  say  that  there  are  not  cir- 
cnmatancps  of  such  suspicion  shown  by 
this  record;  but  when  the  state  shows, 
as  It  does  here,  tbat  the  forged  instrument 
was  in  the  hands  of,  and  was  paid  to, 
some  other  person  than  tbe  accused,  but 
faile  to  connect  tbe  accased  with  tbe  act 
of  forgery,  or  with  the  Instrument  In  its 
altered  condition,  or  with  the  proceeds 
thereof,  of  even  with  tbe  person  to  whom 
it  was  paid,  we  do  not  think  that  the  clr- 
cnmetances  of  suspicion  shown  by  this 
record  are  sufDcient  to  establlHb  guilt, 
within  tbe  rule  of  law  as  It  Is  laid  down 
by  ns  in  this  opinion,  and  where  the  testi- 
mony connects  the  defendant  with  the  pa- 
per only  in  its  honest  condition. 

The  testimony.  In  our  Judgment,  entire- 
ly fails  to  prove  the  guilt  of  the  prisoner 
beyond  a  reasonable  doubt,  and  cannot 
be  aald  to  establish  his  gnilt  to  the  exclu- 
sion of  any  other  reasonable  bypotbesln 
shown  by  the  proofs.  State  v.  Morgan, 
2  Dev.  JbB.  348,  and  Perkins  v.  Com..  7 
Grut.  651,  are  not  inconsistent  wltb  this 
conclusion. 

For  these  reasons  we  think  the  Judg- 
ment should  he  reversed,  and  a  new  trial 
granted.  It  Is  ordered  accordingly. 


(»  7U.  U7) 

Rebvem  v.  Statb. 
(Supreme  Court  of  Florida.   April  28, 1692.) 
LAB0E5T— Istdictiibhi^Pma  iv  ABAvAiBirr— Db- 

VDBRBB— SBLBCnOir  OW  J0RT— InSTBUOTIONS. 

1.  A  demurrer  to  a  replicatiop  to  a  plea  in 
abatemeot  will  reach  the  plea  if  defective. 

2.  The  greatest  accunwy  and  la^cision  am 
requtred  In  pleaa  In  ahatanient  merely  setting  up 
irrecralaritles  in  the  selection  or  drawing  of 
Jurors,  and  aach  pleas  must  be  free  from  anoer- 
tainty  or  ambiguity. 

5.  Tbe  statute  (section  1.  o.  81SS,  Laws  1H791 
providing  a  time  for  the  boards  of  county  com- 
misslouers  to  select  from  the  list  of  registered 
voters  in  their  respective  oonnties  a  Jury  list  of 
persons  properly  qualifled  to  serve  as  Jurors  is 
direclory;  and,  should  saldcommissiODers  fail  to 
make  tbe  selection  at  the  January  meeting  men- 
tioned in  the  statute,  It  would  be  competent  fbr 
them  to  do  so  at  a  subseyuent  meeting. 

4.  The  provision  of  the  statute,  supra,  that 
the  boards  of  conuty  cominlsstoners  shall  select 
from  the  re^ttered  voters  of  their  respective 
counties  a  list  of  800  persons  properly  qualified 
to  serve  as  Jurors,  who  shall  be  such  persons 
only  as  aald  oonunissloners  know,  or  have  good 
reason  to  believe,  are  of  approved  integrity,  fair 
character,  souad  Judgment,  and  intelligence,  pro- 
vided tbat  if  inauycountiesof  thlsstatesald  com- 
missioners shall  not  be  able  to  select  the  number 
required,  tbey  shall  be  authorized  toaeleot  a  less 
number,  but  said  number  to  be  the  faigbest  pos- 
sible, invests  such  boards  with  authoritr  to  pass 
upon  Uie  intetn^ity,  charaotar,  jvdBOie&t,  and  In- 
teltigenoe  of  the  persons  to  be  selected  as  Jurors; 
and,  in  tbe  absenoe  of  an  illegal  purpose,  fraud, 
or  corruption  in  tbe  selection  of  a  less  number 
than  800,  tbe  discretionary  power  of  tbe  com- 
missioners in  such  matters  will  not  be  dlsturlied. 

6.  An  objeotion  that  the  offense  charged  la 
the  indictment  ts  vague,  indefinite,  and  iusuIB- 
clent  to  protect  tbe  accused  against  a  subsequent 
prosecution,  shall  be  made  in  the  shape  of  an  at- 
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taok  on  tlie  Indictment,  and  not  bys  motion  for  ft 
new  trial  on  the  groond  that  the  rerdict  i>  con- 
trary to  law. 

6.  An  aoooBed  la  entlUsd  to  the  presamptloQ 
of  Innocence  until  this  presumption  it  overcome 
by  testimmiy  beyond  a  reasonable  doubt,  and  aiao 
to  the  benefit  of  a  reasonable  doubt  In  his  faror 
arising:  from  the  eridenoe,  and  to  hare  the  coart 
to  so  uharge  the  Jury.  It  is  error  to  refuse  a  ro- 
quest  in  whalC  of  an  accused  to  so  cbarss  when 
the  coart  baa  not  already  fully  covered  in  Its 
charge  what  is  requested. 
{Syllatms  by  the  CmtrU) 

Error  to  circait  coart,  Wakalla  coaoty ; 
John  W.  Malonr.  Judge. 

Indictmont  a^alost  Frank  Beeves  for 
larceny.  Verdict  of  gnllty,  and  JiidKmeut 
tbereun.  Deteodant  brings  error.  Ke- 
vereed. 

Nat.  R.  WaJker  and  5.  C.  MiIler,tor  plaio- 
tm  in  error.  W.  B.  iamar,  Atty.  Gen.,  for 
tbe  State. 

Mabry,  J.  The  plaintiff  In  error  was  In- 
dieted  at  the  November  term,  A.  D.  1891, 
of  the  ^V'akulla  circuit  court  for  the  lar- 
ceny uf  a  domestic  animal.  The  averment 
as  to  the  otfense  la  that  said  "Frank 
Beeves,  late  of  the  conQty  of  Wakalla, 
aforesaid,  in  the  circuit  and  state  atore- 
wald,  laborer,  on  tbe  19th  day  of  June  In 
the  year  of  onr  Lord  one  tbDuaand  eight 
liandred  and  ninety-one,  with  force  and 
arms,  at  and  In  the  county  of  Wakulla, 
aforeBaid,  a  certain  domestic  animal,  to 
wit,  a  hog,  of  the  value  ol  two  dollars  and 
flfty  centa,  of  the  goods  and  cha  ttels  of  El- 
len Kpps,  then  and  there  being  found,  felo- 
niously did  steal,  take,  and  carry  away, 
against  the  form  uf  the  statute,  **  etc. 
The  pIulDtlir  in  error,  as  defendant  In 
tbe  trial  court,  flied  a  plea  In  abatement. 
It  Is  necBHsary  to  set  out  this  plea,  and 
the  proceedingH  on  it, In  order  that  theob- 
jection  sought  to  be  raised  by  it  may  be 
presented. 

In  this  plea  It  Is  alleged  that  said  de- 
fendant should  not  be  required  to  plead  to 
the  Indictment  because"  the  board  of  coun- 
ty commlsafoners  of  said  county  did  not 
meet  on  the  first  week  In  January,  1R9I, 
for  the  purpose  of  selecting  from  the  Hat  of 
registered  voters  and  make  out  a  list  of 
persona  qaallfled  to  serve  as  Jurors  lor  this 
term  of  tbe  circuit  court,  but  did  meet 
thereafter  as  soon  as  practicable,  to  wit, 
February  22, 1891,  and  selected  the  names 
of  two  hundred  and  eighty-five,  said  list 
being  improperly  certified  toandatgned  by 
tbe  chairman  of  the  board." 

(2)  "The  defendant  furthw  asks  the 
court  that  he  should  not  be  required  to 
plead  to  thelndlctment,  because  that  there 
are  over  six  hundred  registered  voters,  as 
is  shown  by  the  records  of  said  county,  iu 
saldconnty.and  that  the  said  county  com- 
mlaeloners,  as  aforesaid,  were  uble  to  se- 
lect more  than  tbe  number  so  selected  to 
serve  as  jurors." 

(8)  **And  defendant  further  asks  not  to 
be  required  to  plead,  because  that  the  offi- 
cers of  this  court,  after  the  drawing  of  tbe 
grand  and  petit  Jurors  from  said  list  as 
aforesaid,  which  were  placed  In  a  box,  tbe 
names  of  the  registered  voters,  did  draw 
therefrom  tbe  grand  and  petit  Jurors  who 
served  as  such  Jurors  at  the  last  spring 
term  of  said  court,* 


(4)  "The  defendant  farther  says  that  by 
Instructions  of  said  board  of  county  com- 
missioners, the  offieerB,  after  drawlngfrom 
said  box  the  grand  and  petit  Jurors  for  tbe 
last  spring  term  of  this  court,  that  said 
commissioners  did  Instruct  said  officers  to 
throw  the  names  of  said  persons  so  select- 
ed to  serve  as  grand  and  petit  Jurors,  as 
aforesaid, outof  said  box, and thesald  offi- 
cers did  obey  said  instructions;  farther, 
that  said  board  of  county  commissioners 
did  meet  on  tbe  6tfa  day  ol  July,  1881,  In 
the  clerk's  office  in  said  county,  without 
any  Judicial  Instructions  from  said  circuit 
court,  and  proceeded  again  to  select  from 
the  list  of  registered  voters  qualified  to 
serve  as  grand  Jurors,  and  did  select,  tbe 
names  of  two  hundred  and  eighteen  nut  of 
the  number  of  six  hundred  and  more  reg- 
istered voters  of  said  county,  and  from 
said  list,  which  was  Improperly  certifled 
to  by  tbe  cbafrman  of  said  board  to  the 
clerk  of  this  court,  the  officers  of  this  court 
did  draw  tbe  grand  and  petit  Jurors  now 
serving  as  such  Jurors  for  this  court,  who 
are  serving  aa  such  Jurors  wlthoutauthor- 
ityof  law;  and  that  at  said  meeting  in 
July,  1891.  tbe  board  of  commisslonera 
were  able  to  select  more  than  the  number 
of  two  hundred  and  eighteen  from  the  reg- 
latered  voters  of  said  county,  who  are  per- 
sons of  approved  Integrity,  fair  character, 
sound  Judgment,  and  Intelligence,  as  Is 
shown  by  the  annexed  affidavit  from  the 
officers  of  thla  court  and  dtlsens  (»f  this 
county, and  filed  us  'Exhibit  A,* and  made 
a  part  of  this  plea.  ** 

The  affidavit  referred  to  In  the  plea  Is 
signed  by  the  county  Judge,  sheriff, collect- 
or of  revenue,  and  two  othera.  It  Is  stat- 
ed In  this  affidavit  that  the  affiants  bad 
"examined  the  list  of  names  recorded  by 
the  clerk,  furnisheil  to  htm  by  tbe  board 
of  county  commlsslonerq  at  their  July 
meeting  of  the  year  1891,  and  recorded  on 
their  minuTias.and  from  said  list  the  names 
of  persons  who  were  selected  to  Vte  placed 
In  a  box  to  be  drawn  aa  grand  and  petit 
Jurors  forthefall  term  of  thecircult  court," 
and  that  said  list  does  not,  in  their  Judg- 
ment, contain  all  the  qualified  registered 
voters  In  said  county  who  are  qualified  to 
ait -as  grand  and  petit  Jurors;  that  tbe 
names  of  many  pemons  are  omitted  who 
would  be  qnalltted  Jurors;  and  tbe  names 
of  10  persons  are  mentioned. 

The  Btate  attorney  filed  the  following 
replication  (omitting  formal  parts)  to  tbe 
plea:  "That,  notwithstanding  anything 
by  tbe  said  Frank  Beeves  aboveln  pleading 
alleged,  this  court  ought  not  to  be  pre- 
cluded from  taking  cognisance  of  the  In- 
dictment aforesaid,  because  he  says  that 
the  conrt  having  discharged  the  Jurors  at 
the  spring  term  of  said  court,  for  the  rea- 
son aa  is  made  to  appear  to  said  court, 
as  set  out  in  said  plea  of  said  defendant, 
the  county  commissioners  had  not  up  tu 
the  holding  of  aald  spring  term  caused  a 
proper  Itvt  of  names  to  be  given  to  tbe 
clerk,  as  required  by  law,  to  be  placed  In 
the  jury  box  to  be  drawn  from ;  and  there- 
fore, there  being  no  proper  Jury  box  for 
said  county  at  aald  spring  term,  the  said 
county  commissioners  proceeded,  aa  early 
after  the  first  week  In  January  sh  prncti- 
cable;  to  select  names  to  l>e  placed  In  the 
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Jury  box  for  the  eoanty  of  Waknlla,  to 
wit.  on  the  6th  day  ot  July,  1891,  the  list 
of  which  said  nainee,  properly  certified  to 
and  signed  as  required  by  law,  wua  duly 
recorded,  from  which  said  llet  the  clerk 
pat  namea  in  acrid  bos,  on  plecee  uf  paper, 
as  required  by  law,  and  from  which  said 
box  the  naraea  of  the  grand  Jiirora  and 
petit  Jnrora  tor  the  present  term  were  duly 
drawn,  after  due  notice  as  reqnlred  by 
law.  Tn  all  ot  which  said  matters  and 
things  reference  Is  prayed  to  (be  records  of 
this  honorable  court,"  etc. 

There  was  a  demurrer  filed  by  said  ac- 
cused to  this  replication.  Thu  grounds  ol 
the  demurrer  are  that  the  replication  is 
bad,  becatuH*  "the  defendant's  pleas  do 
not  allege  that  It  was  made  to  appear,  as 
mentioned  In  the  state  attorney's  repli-. 
cation,  that  the  court  discharged  the  ]n- 
rorsat  the  spring  term  of  said  court  for 
the  reason  therein  set  forth,  or  for  other 
reasons  as  made  to  appear  by  order  of 
the  circuit  court  as  alleged ;  and,  further, 
that  the  legality  or  the  drawing  of  the 
grand  and  petit  jurors  by  the  connty  com  • 
mlBsloners  was  not  determined  or  consid- 
ered by  said  court,  aa  was  allied  In  de- 
fendant's plea. " 

There  was  a  Joinder  on  the  part  ot  the 
state  attorney  In  the  demurrer  to  the  rep- 
llcatloD,  and  the  record  shows  that  the 
court  uverroled  the  demurrer  and  over- 
ruled the  plea,  and  required  theaccnsed  to 
plead  to  the  indictment. 

There  Is  copied  Into  the  record  what  par- 
ports  to  be  copies  of  the  minutes  ot  the 
board  of  county  com  missloaers  in  reference 
to  the  selection  of  Jury  lists  In  February 
and  July,  A.  D.  1891,  bat  they  are  not  em- 
bodied  In  the  bill  ot  exceptions,  and  there 
iB  nothing  to  show  that  th^  or  the  orig- 
inals were  introduced  In  evidence  before 
the  court,  or  were  In  any  way  used  by  the 
court  In  the  disposition  of  the  plea  in 
abatement.  Not  being  Incorporated  prop- 
erly into  the  bin  of  exceptions,  we  are  un- 
able to  refer  to  them,  and  hence  no  further 
notice  will  be  taken  of  tbem. 

After  the  demurrer  to  the  replication 
was  overruled,  the  accused  was,  upon  ar- 
raignment and  plea  of  "not  guilty,"  con- 
victed by  the  Jury,  and  sentenced  by  the 
Judgment  ot  the  court  to  four  montlis'  Im- 
prisonment In  the  state  penltaitiary,from 
which  Judgment  he  brings  a  writ  of  error 
to  this  eoart. 

■  The  action  of  the  eonrtin  overmllng  the 
demurrer  to  the  replication  and  setting 
adde  the  plea  In  abatement  of  the  accused 
Is  assigned  here  as  error.  If  either  the 
plea  In  abatement  be  bad,  or  it  the  replica- 
tion present  a  sufficltjut  answer  thereto, 
there  is  no  error  In  the  disposition  made 
of  the  plea  by  theconrt.  The  demurrer  to 
the  repllcatloD  will  reach  back  to  a  defec- 
tive plea,  if  soeb  bo  the  case,  and,  should 
the  plea  be  found  good,  and  the  replica- 
tion to  contain  a  good  answer  to  it,  the 
issue  hasbeeu  properly  determined  against 
the  Bufflciency  of  the  plea.  It  Is  true  that, 
where  a  replication  sets  up  Issuable  mat- 
ter In  avoidance,  Issue  maybe  taken  on  It, 
and  a  trial  had  on  tbia  lasae.  Bnt,  inihe 
absence  ol  any  sach  Issue  tendered  on  the 
part  at  the  aeensed,  after  demurrer  to  the 
fopUcatlon  ovwrnled,  and  a  trial  on  the 
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plea  ot  *  not  g oUty,  "It  wffl  he  taken  In  the 
appeUatecunrtas  a  eoncesBlon  on  bis  part 
that  the  facta  ot  the  replication  are  trne. 
InconstrulDg  pleas  In  abatement  setting 
np  almply  irregularitlea  In  the  drawing  of 
Jurors  great  strictuesBia  required.  Such 
pleas,  which  come  under  the  class  ot  what 
are  known  as  dilatory  pleas, "are  not 
looked  upon  with  tavor  by  the  conrt.  In 
framing  such  pleas,  the  anthorlttes  hold 
tbat  no  uncertainty  or  ambiguity  should 
exist,  and  In  tact  the  greatest  accuracy 
and  precision  are  required,  and  they  must 
be  certain  to  every  intent.  Oolan  v. 
People,  64  N.  T.  485;  State  v.  Bryant. 
10  Terg.  627:  State  v.  Brooks.  9  Ala.  9; 
Hardin  v.  State,  22  Ind.  347;  I  Bisb.  Crim. 
Proc.  {  324.  The  pleas  b^ore  us  do  not 
attempt  to  question  the  qualifications  of 
any  ol  the  grand  jurors  who  found  tfae  In- 
dictment. The  sole  objection  la  to  the 
manner  ot  selecting  them.  The  rule  of 
strict  construction  should  be  applied  to 
such  pleas,  and,  unless  they  fully  comply 
with  the  rule,  they  should  not  be  sustained. 
The  statute  provides  "that  the  board  erf 
county  comulwloners,  at  a  meeting  to  be 
held  the  first  week  In  January  ot  each 
year,  or  as  soon  thereafter  as  practicable, 
shall  select  from  the  Hat  of  rogliitered  vot- 
ers in  their  respective  counties  and  make 
out  a  list  ot  three  hundred  persons  prop- 
eiiy  qnalifled  to  serve  as  Jurors,  who  shall 
be  sneh  persons  only  as  they  know  or 
have  good  reason  to  believe  are  of  ap- 

ftroved  Integrity,  fair  character,  sound 
ndgment,  and  Intelligence,  which  list,  cer- 
tified and  signed  by  the  chairman  ot  the 
hoard,  shall  be  forthwith  delivered  to  the 
clerk,  and  by  blm  recorded  Inthemlnutes: 
provided,  thait  it  In  any  counties  of  tbe  state 
the  eonntycommiaeionere  shall  notbeable 
to  select  the  number  required  by  this  sec- 
tion, they  shall  be  autborlsed  to  select  a 
less  number,  such  number  to  be  the  high- 
est possible."  Section  1.  c.  3125,  L<awa 
1879.  Aa  to  tfae  time  when  tfae  board  ot 
county  commissioners  shall  meet  Mnd  se- 
lect the  Jury  list,  the  statute  must  be  held 
to  be  directory.  This  la  evident  from  the 
1»rma  of  the  act  itself,  as  it  providu  the 
list  shall  be  made  at  the  meeting  Vjifenu- 
ary,  or  as  soon  thereafter  as  practicable. 
It  Is  the  duty  of  the  county  commissioners 
to  act  in  such  matters  at  the  January 
meeting,  and  they  should  perform  this 
duty,  in  order  to  provide  Jurors  lor  any 
term  of  court  that  may  be  held  in  the 
county  during  the  year;  but,  should  tbey 
fall  to  make  the  seleztlon  at  the  January 
meeting.  It  would  be  competent  for  them 
to  do  so  at  a  subsequent  meeting.  Bur- 
llngame  r.  Burllngame,18WlB.299;  Thom- 
as V.  People,  89  Mich.  809;  Colt  v.  Eves,  13 
Conn.  248. 

Tbe  first  and  fourth  pleas  allege  a  selec- 
tion uf  a  lees  number  than  800  names  to 
serve  as  Jarora.  Tbe  second  plea  avers 
that  there  were  over  600  registered  voters 
in  Wakulla  county,  as  shown  by  the  pnt>- 
llc  records,  and  that  tbe  county  cnmmis- 
Bloners  were  able  to  select  more  than  the 
number  selected  at  the  first  meeting, 
which  was  286.  Under  the  act  ot  1868  tbe 
connty  commissioners  were  required  to 
select  tfae  names  of  800  persons  to  serve  as 
Jurozs.  In  Gladden  v.  State,  18  Fla.  683, 
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where  the  cnmintasIoneFs,  ander  this  act, 
iarhiehed  to  the  clerk  a  list  of  302  names, 
from  which  the  Krand  and  petit  Jurors 
were  drawn,  It  was  held  to  be  a  proper 
gronnd  of  challenge  to  the  array  of  the 
petit  jury.  A  plea  In  abatement  will  reach 
the  organisation  ol  a  grand  Jury  from 
such  a  list.  Id.  The  act  of  1879,  eupra, 
contains  a  proviso  that,  II  the  connty 
commlselunerB  shall  not  be  able  to  select 
the  nunibei'  of  800,  they  are  authorized  tu 
select  a  less  number,  each  number  to  be 
the  highest  possible.  The  selection  Is  to 
be  made  from  the  registered  voters  of  the 
county,  and  they  shall  be  such  persons 
only  as  the  commissioners  know,  or  have 
good  reason  to  bellere,  are  of  approved 
Integrity,  fair  character,  sound  Judgment, 
and  Intelligence.  The  commlsslonera  are 
the  Judges  as  to  the  Integrity,  character. 
Jadgment,  and  Intelligence  of  the  persons 
to  be  selected  as  Jurors.  The  statute  has 
delegated  to  thl?  board  the  authority  tu 
pass  upon  such  qnaltflcatlons  of  persons 
to  be  selected  as  Jnrors,  and,  In  the  absence 
of  an  Illegal  purpose,  fraud,  or  curmptlon 
In  the  selection  of  the  Jury  list,  we  think 
the  discretionary  power  d  the  commis- 
sioners In  such  matters  cannot  be  set 
aside.  Hardin  v.  State,  snpra.  Conced- 
ing that  the  affidavit  attached  as  an  ex- 
hibit to  the  fourth  plea  Is  a  part  of  It,  and 
siTing  due  consideration  to  Its  statements. 
It  extends  no  further  than  to  allege  that 
the  list  selected  by  the  connty  commis- 
sioners does  not,  in  tlie  Judgment  of  the 
affiants,  contain  all  the  registered  voters 
In  said  county  who  are  qualified  to  serve 
as  grand  and  petit  Jurors.  It  Is  the  Judg- 
ment ot  the  coiinty  commissioners.  In  the 
abseilce  of  f ra  ad  or  corruption,  that  con- 
trols In  auch  matters;  and  their  determi- 
nation will  not  be  set  aside  by  the  opin- 
ion of  others  that  a  large  number  of  per- 
sons could  have  been  selected  who  are 
possessed  of  the  requisite  qualiflcatlons. 
We  fall  to  And  In  the  first  two  pleas  any 
sufficient  allegations  to  constitute  any 
valid  oblectlun  to  the  indictment.  .  If  the 
commlsslonera  made  the  selection  at  the 
FebM|ry  meeting  Instead  of  the  January 
mulllflL,  there  is  nothing  alleged  to  show 
thafltwas  not  competent  for  them  to  do 
so,  nor  Is  there  any  ijufflcient  allegation 
to  show  that  the  selection  of  a  less  num- 
ber than  SOU  was  In  violation  of  the  stat- 
ute conferring  antburity  upon  the  board 
to  do  so.  But,  Independent  of  the  ques- 
tion of  the  sufficiency  of  the  allegations 
of  the  pleas,  there  is  no  connection  be- 
tween what  Is  therein  alleged  and  the  In- 
dictment upon  which  the  accused  was 
tried.  It  is  not  therein  alleged  that  the 
Indictment  was  found  by  a  grand  Jury 
drawn  from  the  list  selected  iu  February, 
A.  D.  1891 ;  and,  this  bulng  so,  there  Is 
nothing  in  said  pleas  standing  alone  or  In 
connection  with  each  other  which  pre- 
sents any  objection  to  said  Indictment.  It 
Is  difficult  to  ascertain  what  defense  is 
designed  to  be  set  up  by  the  third  plea. 
It  may  be  that  something  has  been 
omitted  which  would  make  its  meaning 
more  definite,  but.  aHlde  from  Its  uncer- 
tainty and  ambiguity.  Its  lallnre  to  allege 
riny  thing  In  connection  with  the  Indict- 
ment In  question  renders  It  defectlTe. 


In  the  fourth  plea  there  Is  an  allegation 
In  effect  that  the  officers,  after  drawing 

from  said  box  the  grand  and  petit  Jurors 
for  the  last  spring  term  of  the  conrt,  by 
InstnictlonH  of  the  county  commissioners 
threw  the  names  of  said  persons  so  select- 
ed to  serve  as  grand  and  petit  Jurors 
aforesaid  out  of  said  box,  and  said  officers 
obeyed  said  Instrnctlons.  According  to 
this  allegatlun,  the  names  thrown  cat  of 
the  box  were  those  drawn  for  the  spring 
term  of  the  court.  The  pleader's  purpose 
doubtless  was  to  allege  that  after  the 
spring  drawing  hy  Instructions  from  the 
county  commtsulouera,  all  the  names  re- 
maining in  the  box  were  thrown  out,  bat 
this  Is  not  stated.  The  must  that  can  be 
made  of  the  allegation  Is  that  the  officers 
threw  out  of  the  box  the  names  nl  per- 
sons drawn  to  serve  as  grand  and  petit 
Jurors  for  the  spring  term  of  the  court. 
The  farther  allegation  ot  this  plea.  In 
elTevt,  Is  that  the  county  commissioners 
met  In  July.  1891.  and  again  selected  the 
names  ot  218  out  of  the  number  of  600  and 
more  on  the  list  of  registered  vutem  of 
said  county  qualified  to  serve  as  grand 
Jurors,  and  from  the  list  of  names  se- 
lected, which  was  Improperly  certified  to 
by  tlie  chairman  of  said  board  to  the 
clerk  of  the  court,  the  officers  of  the  court 
did  draw  the  grand  and  petit  Jurors  serv- 
ing as  Buch  for  the  court;  but  without  au- 
thority of  law;  and, further,  at  said  July 
meeting  the  said  county  commlsfdonem 
were  able  to  select  more  than  the  nDmt>er 
of  218  fnim  the  re^stered  voters  of  said 
county  possessed  ol  the  requisite  qualifi- 
cations. If  the  comnilssionerB  had  the 
right  to  make  a  selection  at  all  In  July, 
the  selection  of  a  less  number  than  300,  as 
we  have  already  seen,  was  a  matter  of 
discretion  with  them ;  and  It  follows  from 
what  we  have  already  said  that,  if  the 
board  of  county  romrolsslouers  had  not, 
prior  to  the  July  meeting,  IKOl,  performed 
the  duty  of  selecting  a  Jury  list  for  that 
year,  thw  could  do  so  at  that  meeting. 
If  the  fourth  plea  alleged  that  the  board 
met  In  February.  A.  D.  1891.  and  sdected 
285  names,  which  were  properly  placed  In 
the  Jury  box,  and  then  caused  these  names 
to  be  thrown  out  of  said  box  after  the 
spring  term  of  the  court,  and  again,  at  a 
meeting  in  July  of  the  same  year,  selected 
218  names  to  serve  as  Jurors,  and  that 
the  grand  Jury  In  qneation  was  drawn 
from  the  last  selection,  a  serious  ques- 
tion as  to  the  validity  of  such  a  selection 
and  drawing  would  be  presented.  But 
this  plea  does  not  allege  ttiese  facts.  The 
first  plea  alleges  a  drawing  In  February, 
but  there  Is  no  reference  to  this  plea  in  the 
fourth,  nor  any  such  conneetlon  between 
them  as  to  aid  one  by  a  reference  to  the 
all^ations  of  the  other.  The  fourth  plea, 
depending  upon  Its  own  allegations,  does 
not  show  tliat  what  the  board  did  at  the 
July  meeting  was  not  in  compliance  with 
the  statute.  The  mere  fact  of  meeting  In 
July  and  selecting  a  Jury  list  does  not 
render  that  action  void,  nor  does  the 
selection  then  of  only  218  names  of  quali- 
fied persons  to  serve  as  Jurors  accomplish 
the  same  thing.  The  allegation  that  they 
met  In  July,  1891.  and  proceeded  again  to 
sslect  a  Jury  list,  does  not  show  that  the 
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board  bad  at  any  prevloae  meeting  In  tba  t 

J 'ear  so  acted  in  the  matter  o(  selecting 
nrles  as  to  haris  exbaosted  their  power  In 
this  respect.  In  fact,  to  allece  that  tbe 
board  met  In  July.  1S91,  and  proceeded 
again  to  select  a  Jury  list,  does  not  defi- 
nitely state  that  tbe  board  had  prior  to 
that  t*me,  In  the  same  year,  made  any 
selection  at  all.  This  plea  does  not  n^a- 
tl7e  the  conditions  neceesary  to  make  the 
alleged  J  ul>  selection  Illegal. 

As  stated  lu  the  beginning  of  the  dlscos- 
sfon  of  these  pleas,  the  greatest  accuracy 
and  precision  are  require^  in  them,  and, 
in  order  to  be  good,  they  must  exclude  tbe 
Idea  of  a  legal  selection  in  Jnly.  State  v. 
Brooks,  supra.  In  tbis  respect  this  plea 
Is  defective.  The  other  allegation,  that 
tbe  list  was  Improperly  certified  by  the 
chairman  of  tbe  board,  Is  simply  a  legal 
conclusion,  and  does  not  state  any  facts 
upon  which  tbe  court  can  determine  the 
»utficiency  of  tbe  certificate.  Tested  by 
the  ruleti  applicable  to  snch  pleas,  we 
think  tboee  before  us  are  defective,  and 
the  court  did  not  err  in  overruling  them. 

The  action  of  tbe  court  In  overruliog  tbe 
motion  for  a  new  trial  Is  also  assigned  as 
error.  The  grounds  of  this  motion  are 
that  the  verdict  Is  contrary  to  law,  con- 
trail to  The  evidence,  and  contrary  to  the 
charge  of  the  court.  It  la  alleged  to  be 
contrary  to  law  In  this:  that  the  luate- 
rlal  allegation  In  the  Indictment  as  to  the 
animal  alleged  to  bave  been  stolen  Is 
"vague  and  indefinite,  and  Insuffldent  to 
describe  Its  identity,  as  required  by  law 
for  the  protection  of  the  d^ndant  against 
a  subsequent  prosecution  for  the  same 
oOense. "  No  objection  was  made  to  the 
indictment,  either  by  motion  to  quash  or 
In  arrest  of  Judgment.  The  objection 
sought  to  be  raised  by  tbe  gronnd  of  tbe 
motion  for  new  trial,  that  tbe  verdict  is 
contrary  to  law,  because  tbe  Indictment 
Is  vague  and  Indefinite,  came  after  trial 
and  conviction.  Tbe  verdict  of  tbe  Jury  Is 
based  upon  the  testimony  as  applied  to 
tbe  law  given  by  the  conrt,  and  in  tbe  case 
before  us  Is  sufficient,  in  our  judgment,  to 
sustain  the  flnding  of  tbe  Jury.  The  objec- 
tion sought  to  be  raised  by  this  groand  of 
tbe  motion  sbonld  have  been  presented  in 
the  shape  of  an  attack  on  the  indictment. 
The  verdict.  It  is  claimed,  is  contrary  to 
the  evidence,  because  tbe  ownership  of  tbe 
hog  was  not  sufficiently  shown.  We 
think  the  testimony  was  sufficient  In  this 
respect.  The  state  witness,  .Tohnsun,  first 
testified  that  the  bog  which  be  saw  the 
defendant  cleaning  belonged  to  witness, 
but  In  the  same  connection  he  further  tee> 
tifled :  **  [  say  It  Is  my  hog.  It  Is  not  mine, 
either;  it  tielongs  to  Ellen  Epps,  my  wife's 
mother.  I  gave  it  to  Ellen  Epps  when  It 
was  a  little  - pig;  and  it  was  sure  Kllen 
Eppa'  hogl"  Theteatimonylntrodneed  by 
the  state,  If  true.  Is  sufficient  to  snstain 
tbe  allegation  ol  ownership,  and  Its  credi- 
bility is  ezeltiBlvely  a  qa^atlon  for  tbe 
Jury. 

It  is  also  contended  that  tbe  court  erred 
In  refusing  the  first  charge  asked  by  the 
defendant.  The  instruction  refused  Is  as 
follows:  "That  the  innocence  of  tbe  de- 
fendant must  be  presumed  until  the  case 
proved  agalnat  him  Is  In  all  Its  material 


circumstances  beyond  a  reasonabledoubt; 
that  to  find  him  guilty  as  charged  tbe  evl* 
denee  must  be  strong  and  cogent;  and, 
unless  it  la  so  strong  and  cogent  as  to 
showdefendant's  guilt  to  mural  certainty, 
the  Jury  must  acquit."  Before  this  charge 
was  asked  tbe  conrt  charged  the  Jury: 
"If  you  have  any  doubt  as  to  the  guHt  of 
tbe  defendant,  you  should  give  him  the 
benefit  of  that  doubt,  and  acquit  him." 
It  will  be  seen  that  the  Judge  did  not  de- 
fine In  his  charge  what  was  a  reasonable 
doubt,  or  Instruct  the  Jury  that  they 
should  act  upon  such  a  doubt.  The  ac- 
cused is  entitled  to  the  benefit  of  a  reason- 
able doubt  arising  from  the  evidence  in 
his  favor,  and  to  have  the  court  instruct 
the  Jury  that  he  la  so  entitled.  Be  is  also 
entitled  to  tbe  presnmption  of  Innocence 
until  this  Is  overcome  by  testimony  be- 
yond areasonabledoubt,  Tbechargeasked 
contalnscorrect propositions  astothe  pre- 
sumption of  Innocence,  and  what  Is  a  rea- 
sonable doubt,  and  should  have  been 
given.  The  charge  given  cannot  be  said 
to  cover  fully  what  was  asked  and  re- 
fused. Id  this  respect  tbe  court  was  In 
error.  It  an  exception  had  been  taken  to 
tbn  charge  of  tbe  court  on  the  subject  of 
larceny,  we  would  express  our  views  on 
Its  accuracy.  We  doubt  its  correctness, 
bt^canse  of  Its  failure  to  state  that  there 
must  be  a  felonious  taking. 

Fortbe  error  above  mentioned  the  Judg- 
ment la  revorsed,  and  a  new  trial 
awarded. 

MooDT  r.  Alababca  O.  B,  B.  Go.  t 

(Supreme  Oowt  qf  AtoLbama.  April  9S,  1899.) 

NBeuoMiOB  or  Railroad  CoicPAirr— Kjllino 
Stock— iNBTRDOTioHs—AsGUiiBnTB  or  Cocnbsl 
— Depositions. 

1.  Code,  I  9810,  wfaloh  provides  that  all  oh- 
jeeUons  to  the  admissibility  ol  the  entire  deposl- 
Uoa  must  be  nude  before  entering  on  tbe  trial, 
applies  not  only  to  depositions  tateu  pursuant  to 
section  3803,  but  also  to  depoBitiona  irregularly 
taken,  and  lacking  the  prellmlosry  affidavit  re- 
quired by  section  2802. 

3.  In  an  action  against  a  railroad  company 
for  the  negligent  killing  of  aoow,  anannmant  of 
oounsel  that,  if  the  emplovea  of  defendant  testi- 
fied otherwise  than  they  did,  they  would  be  dis- 
charged, win  be  excluded,  where  uosapported 
by  evidenoe. 

8.  Where  the  supreme  court  held  that  the 
Jury  should  have  been  Instructed  to  find  for  de- 
fendant If  they  believed  tbe  evidenoe,  an  Instruo- 
tloQ  by  the  lower  court,  on  a  retrial,  that,  "in 
his  opinion,  tbe  suinrame  court,  by  its  decision, 
hod  setttea  the  case, "  will  not  be  considered  as 
the  expression  of  so  opinion  on  the  oredlblUty  of 
tbe  evidence,  where.  Immediately  hetor^  and 
■fterwards,  he  ebaqfed  that  the  determination 
of  tbe  case  depended  on  whether  the  jury  believed 
the  evidenoe^ 

Appeal  from  circuit  court,  Tnscaloosa 
county;  S.  U.  Spbott,  Judge. 

Action  by  F.  S.  Moody  against  the  Ala- 
bama Great  Sontbem  Railroad  Company 
for  negligently  killing  a  cow.  Verdtet  and 
lodgment  fordefendant.  Plaintiff  appeals. 
Affirmed. 

Fraak  S.  Moody  and  J.  M.  Foster,  for 
appellant.  A.  Q.  Smitb,  for  appellee. 

McClbllan,  J.  The  stutnte  provides 
t-bat  "all  objections  to  the  admteaibllity 
oltiie  entire  deposition  la  evidence  mwt 
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be  made  before  entering  OD  tbe  trial,  and 
nut  afterwardB,  unless  tlie  matter  Is  not 
disclosed  In  tbe  deposition,  and  appears 
after  tbe  commencement  of  tbe  trial." 
Code,  S  2810.  It  Is  loalEited  tor  appellant 
that  tbU  statute  "means  a  deposition 
taken  pursuant  to  section  2802  of  the 
Code,"  and  has  no  applli^atlon  to  or  bear- 
ing apoti  a  paper  filed  In  the  cause  as  a 
deposition,  and  offered  on  the  trial  aaauch, 
and  wlilcta  Is  Id  the  form  of  a  deposition, 
but  which  appears  on  Its  face  not  to  have 
been  regularly  taken,  in  that, for  InHtauce, 
—the  present  case,— the  preliminary  aflB- 
davlt  has  not  been  made  as  required  by 
the  section  last  referred  to.  This  construc- 
tion, we  think,  Is  entirely  too  narrow.  Its 
adoption  would  lead  to  tbe  practical 
emasculation  of  the  statute  quoted  Brst 
abore,  since  objectlous  to  entire  deposi- 
tions are  In  many.  If  not  most,  Instances, 
bused  upon  some  Infirmity  of  tiie  deposi- 
tion resulting  from  nonconformity  to  sec- 
tion 2802.  We  apprehend  the  true  interpre- 
tation of  tbe  act  to  be  such  as  to  make  It 
applicable  to  every  paper  filed  In  a  canse 
which  Is  In  the  form  of  a  deposition  taken 
therein,  wholly  irrespective  of  the  defects 
It  discloses  in  the  manner  of  taking  It.  In 
one  sense,  no  paper  In  tbfs  furm,  which 
tbe  court  adjQdgea  to  be  InadmlsHlble.  Is 
** a  deposition,"  and  the  Judsment  of  ex- 
L-luHion  Is  essentially  a  Judgment  that  It  Is 
not  a  "deposition."  But  manifestly  tbla 
is  not  tbe  sense  of  tbe  word,  as  used  in 
section  2S10,  else  tbe  operation  of  thntsec- 
tton  would  be  confined  to  depositions  reg- 
ularly taken  in  all  respects, but  containing 
no  evidence  relevant  to  the  Issue,— a  case 
which  cofild  rarely  occur,  and  In  which, 
when  It  does  occur,  the  statute,  If  It  ap- 
plleti  at  all,  might  be  easily  avoided  by 
making  separate  motions  to  exclude  dif- 
ferent parts  of  the  deponent's  testimony. 
We  are  clear  tbat  a  depoaltlon,  tbe  In* 
firrnity  of  which  lies  la  tbe  absence  of  tbe 
affidavit  required  by  section  2802,  should 
not  be  ezcladud  on  a  motion  made  after 
tbe  commencement  of  the  trial,  and  hence 
that  tbe  court's  action  on  tbu  objection 
made  by  plaintiff,  after  the  trial,  bad  been 
entered  to  the  depoaltlon  of  tbe  witness 
Ham  as  an  entirety,  was  free  from  error. 

This  cause  has  been  twice  tried.  The 
evidence  on  tbe  first  trial  was  sutistan- 
tlally  that  adduced  on  the  last.und  which 
we  find  in  the  present  record  ()u  the  first 
trial  the  court  refused  to  give  the  general 
affirmative  charge  requested  by  the  detendr 
ant,  and  there  was  «  verdict  and  Jndg* 
raent  for  plaintiff.  On  appeal  to  this 
court,  it  was  held  tbat  the  circuit  court 
erred  In  Its  refusal  to  charge  the  Jury  to 
find  In  favor  of  tbe  defendant.  If  they  be- 
lieved tbe  evidence.  Railroad  Co.  '.v. 
Moody,  90  Ala.  46,  8  South.  Bep.  67.  We 
see  no  reason  now  to  depart  from  tbe  rnl- 
Ittg  then  annoiineed,  and  we  therefore  ad- 
here to  it.  and,  of  consequence,  bold  that 
tbe  court  on  the  last  trial  properly  In- 
structed the  Jury  affirmatively  to  find  far 
the  defendant, It  tbeybelWred  theevidence. 

It  do&B  not  appear  of  this  record  that 
the  cuart  prevented  any  line  of  argument 
<m  the  0art  of  ^lalnHtt's  couAs^.  as  la  here 
insisted.  What  was  done  la  thus  stated 
In  tbe  bin  Df  Exceptions:  **P]a1nttIt')i  cdun- 


sel.  In  addressing  the  Jury  in  bis  argu- 
ment, stated:  *The  witnesses  whose  dep- 
ositions had  been  read,  and  who  were  em- 
ployes of  the  defendant,  were  bonnd  to 
testify  as  they  did ;  tbat,  it  they  had  testi- 
fied differently,  they  would  have  been 
promptly  discharged.'  Counsel  for  defend- 
ant objected  to  this  argument,  and  asked 
the  court  to  rule  It  out,  which  motion  tbe 
court  granted."  This  action  ot  tbe  cooit 
was  not  with  reference  toconnsel'sfortber 
argument,  but  solely  npoa  and  with  refer- 
ence to  a  statement,  wholly  unsupported 
by  evidence,  which  had  already  been  made 
In  argument.  That  this  statement  was 
Improper,  and  properly  ruled  out  by  the 
court,  we  do  not  doubt.  Railroad  Co.  v. 
Bayllss,  76  Ala.  471;  Railroad  Co.  v.  Orr, 
91  Ala.  648, 8  South.  Bep.  300.  It  Is  not 
conceivable  that  this  action  of  tbe  conrt 
could  have  denied  to  plaintiff  the  tmieflt 
ot  any  legitimate  argument  his  counsel 
might  thereafter  have  seen  proper  to  ad- 
vance. 

Nor  do  we  discover  any  ground  for  a  re- 
versal in  theremarksot  the  presiding  Judge 
to  which  an  exception  was  reserved.  It 
Is  not  questioned  but  that  bis  statements 
were.  In  point  of  tact,  entirely  in  harmony 
with  the  history  uf  tbe  case.  They  in* 
volved  no  tendency  to  mislead  tbe  Jury, 
and  they  are  such  statements  as  trial 
Jadges  would  naturally  make,  and  often 
do  make,  under  tbe  circumstances.  What 
tbe  presiding  Judge  said  to  tbe  effect  that. 
"In  bis  opinion,  tbe  supreme  conrt,  l>y  its 
decision,  had  settled  tbe  ease,"  obviously 
had  reference,  even  to  tbe  mind  ot  a  lay- 
man, to  the  law  of  the  case,  as.  Imme. 
diately  both  before  and  after  this  expreci- 
slon,  he  gave  the  Jury  to  understand  that 
a  settlement  of  the  case  as  to  the  facts 
depended  upou  whether  they  should  or 
should  not  believe  the  evidence;  thas  ex- 
cluding tbe  idea  that  tbe  roart  bad  any 
purpose  to  or  did  In  fact  express  any  opin- 
ion as  to  the  credibility  of  the  evidence, 
which  was  the  sole  question  before  the 
Jury.  We  find  no  error  in  the  record,  and 
the  Judgment  ot  the  circuit  court  Is  nf- 
flrmed. 


(M  Ala.  Itn 

tiORra  V.  CLKM SKT*. 

iSupnme  Court  ctf  .Alabama.  Deoi  !^  189L)* 

UAVOSLLATIOV  OV  DSBI>— LaOHU. 

t.  In  a  suit  bya  mortgagor  to  set  aside  a  ochi- 


veyanee  of  Us  equity  oC  ademption  to  the  mort- 

nee  on  the  giouod  of  fraud,  oompl^DSQt  teatl- 
that  when  the  mortgage  became  due  defend- 
ant promised  that  If  bowouM  makea  deed  to  the 
property  he  would  allotvbim  a  reasonable  time  to 
repay  the  debt,  and  would  permit  him  to  collect 
and  bold  the  rents  for  the  oarrmtyear.  Tbe 
mortgage  debt  was  IB60;  and  oomplBlnant  testi- 
fied tbat  Uie  property  was  worth  $1,900.  The  bill 
alleged  a  luog  frieDdafaip  betweea  tbe  parties, 
and  an  agreemont  on  the  part  of  defendant  to  ex- 
tend tbe  mortgage  debt  whan  due,  which  agree- 
ment was  denied  by  defendant.  It  was  not  al- 
leged tbat  defendant  made  any  false  representa- 
tions as  to  the  legal  effect  of  thedeed.  Held,  tbat 
tbe  evidence  tailed  to  show  tend  or  aadna  ad- 
vantage. ■ 

3.  Conceding  tbat  there  was  fraud,  complalB- 
ant  was  barred  oy  laches  where  be  failed  to  file 
his  blU  fw  more  tban  seven  y^ara  after  tbe  exe- 
.outlon  of  the  conveyance,  tiad  inMe  Uiaa  six 
yean  after  be  was  InfonaM  thaC  datandaQtra- 

*m»Ueatton  delayed  pending  rehearing,  whidi  was  denied. 
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Gidtated  the  agreemeDt,  and  refused  to  permit 
m  to  redeem. 
8.  Wbere  a  oonvayaDce  ot  an  equity  of  re- 
demption by  a  mortgagor  to  the  mortgagee  is  in- 
tended as  a  conditlcmal  sale,  the  agreement  to  re- 
convey  mast  be  In  -writing. 

4.  In  a  Bait  to  set  aside  an  abaolate  oooTey- 
anoe  of  an  equity  of  red^ptlon  by  a  mortgagor 
to  the  mortgagee,  whltdi  Is  intended  as  a  mort- 
gage, there  is  a  fatal  variance  where  the  bill  al- 
leges that  defendant  promised  a  "reasonable  and 
convenient  time  in  which  to  pay  the  debt,"  and 
complainant  testifies  that  he  was  to  pay  it  when 
able. 

Appeal  from  cbancery  court,  Tuscaloosa 
eonnty ;  THouag  Cobbs.  Jadise. 

Bin  by  Napoleon  D.  Goree  asalnat  N. 
N.  Clements  to  set  aside  a  conveyance  of 
an  equity  of  redemption,  and  to  be  per- 
mitted to  redeem  from  a  mortgage  lien. 
Decree  for  defeudaot.  Complainant  ap- 
peals.  Affirmed.   Bebearing  denied. 

Tbe  bill  In  this  ease  was  filed  by  the  ap- 
pellant against  the  appellee.  The  pur- 
poses and  prayer  of  Iflieblll  are  sufflclently 
stated  In  the  opinion.  Tbe  averments  of 
the  answer,  wbicb  were  filed  by  the  re- 
spondent, are  also  shown  by  tbe  opinion. 
On  thesnbrnlsslon  of  tbe  caase  npon  the 
pleadingH  and  proof  tbe  chancellor  decreed 
that  the  complainant  waH  not  entitled  to 
tbe  relief  prayed,  and  ordered  that  the  bill 
be  dlsmlHsed.  Complainant  brings  this 
appeal,  and  assigQe  as  error  this  final  de- 
cree of  the  cbancellor. 

Harfi:ruve&  Kaiif/e  GraaCforappellant. 
Wm.  Cocbrao  ItttB  and  Wood  A  Wood, 
for  appellee. 

Clopton,  J.  On  May  n.  1880,  appellant 
executed  toJubnBowen  a  mortgage  on 
tbe  land  in  controversy  to  secure  tbe  pay- 
ment of  a  note  for  fSOO,  payable  H  montbs 
afterdate,  with  interest.  Tbe  note  not 
baring  been  paid  at  maturity,  Bowen  ad- 
vertised tbe  land  for  sale  under  tbe  mort- 
gage. Appellant  applied  to  appellee  to 
assist  him,  and  thereupon,  by  arrange- 
ment between  the  parties,  appellant  drew 
a  bill  ot  exchange.  March  14, for  $5(10, 
payable  at  00  days  after  dace,  which  was 
indorsed  by  app^lee,  and  discounted  la 
bank.  The  money  raised  by  the  discount 
of  tbe  bill  was  applied  to  tbe  payment  of 
tbe  note  held  by  Buwen,  and  on  the  same 
day  appcllantexecuted  toappellee  a  mort- 
gage  on  the  land  to  secure  him  as  snch  In- 
durser.  It  is  trne,  tbe  mortgage  recites 
that  1«  was  executed  for  tbe  purpose  ol 
■eeuriDgao  Indebtednera  from  appelant 
to  appellee,  "as  evidenced  by  bis  promis- 
sory note  ot  even  date  herewith,  In  the 
sum  of  five  bandred  dollars,  payable  with 
interest  from  date;"  bat  It  is  nndisputed 
that  no  such  note  was  given,  and  that  the 
real  object  of  the  mortgaire  was  to  secure 
the  liability  of  appellee  by  virtue  of  his  In- 
dorsement of  the  bin  of  exchange.  Appel- 
lant having  failed  to  provide  for  tbe  pay- 
ment of  the  bill  at  maturity,  appellee  .paid 
it,  and  thereafter  advprtlsed  the  land  for 
sale  under  the  mortgage  on  the  3d  day  of 
Heptember,  ISSI.  After  tbe  land  was  ad- 
vertised, appellant  executed,  August  19, 
1881,  to  appellee,  a  conveyance  thereof  on 
tbe  recited  consideration  of  $560.  Appel- 
lant* wlio  files  tbe  blll»  aeeka  to  be  ut  In 


to  redeem,  not wlUia tending  tbe  deed. 
Counsel  for  the  respective  parties  differ 
as  to  tbe  nature  and  purpose  of  tbe  bill. 
Counsel  for  defendant  Insist  that  its  ob- 
ject Is  to  have  tbe  conveyance,  absolute  In 
Its  terms,  declared  a  conditional  sale,  and 
to  enforce  tbe  right  to  repurebase;  and 
counsel  for  cumplainant  contend  that  tbe 
case  made  by  the  bill  1b  an  attaclc  upon 
tbe  fairness  and  validity  ot  a  sale  and  con- 
veyance ot  tbe  equity  ot  redempttun  by  a 
mortgagor  to  tbe  mortgagee.  After  set- 
ting forth  the  facts  above  stated,  tbo  hill 
alleges  that  when  complainant  met  de- 
fendant. August  le,  18H1.  the  latter  statetl. 
In  explanation  of  bis  course,  tbat,  it  hav- 
ing become  Inconvenient  for  blmto  extend 
tbe  debt,  wbfeh  the  bill  alleges  he  origin 
naliy  agreed  to  do.  he  had  advertised  the 
property  in  order  to  bring  the  complalU' 
ant  to  town,  not  knowing  how  to  get 
word  to  him  otherwise,  and  that  a  new 
arrangement  must  be  made.  Tbe  bill  for- 
tberavers :  "  Your  orator  beingstUI  wholly 
witbont  any  ready  money,  or  other  avail- 
able property  than  said  land,  and  know- 
ing of  no  one  from  whom  he  could  obtain 
assistance,  Clements  [the defendant]  finally 
proposed  to  him  that.  It  orator  would 
make  him  a  deed  to  the  property,  be 
would  allow  ora  tor  a  reasonable  and  con- 
venient time  to  repay  tbe  debt  to  blmseir, 
and  would  allow  orator  to  collect  and 
bold  the  rents  ot  tbe  current  year."  It 
then  avers  tbat  complainant,  being  un- 
versed In  such  business,  and  Ignorant  ot 
the  law,  and  trusting  to  the  representa- 
tions of  defendant,  who  had  long  been  bis 
friend  and  attorney  at  law,  tbat  the  ar- 
rangement would  be  to  his  advantage,  as 
saving  trouble  and  expense,  accepte^l  the 
proposal,  and  executed  the  deed  to  driend- 
ant  without  any  new  cunslderatlon.  Tbe 
bill  further  alleges  that  defendant  agreed, 
at  the  tlnoe  ot  the  arrangement  to  raise 
the  money  to  pay  Buwen  by  discounting 
the  bill  of  exchange,  to  attend  to  the  ex- 
tension of  the  debt  when  It  matured;  also 
that  tbe  land  was  worth  not  less  than 
$1,20U.  The  special  prayer  la  tbat  tbe  deed 
be  set  aside  and  canceled  as  having  been 
obtained  without  uonelderatlim,  by  un- 
fair dealing,  and  nndue advantage  taken  ol 
tbe  neceatdtons  condition  of  the  complain- 
ant, and  that  the  r^atlon  of  mortgagor 
and  mortgagee  be  decreed  to  still  subsist. 
As  the  allegations  and  special  prayer  ap- 

{larentty  sustain  tbe  contention  of  appel- 
ant as  to  the  stmctureand  purpose  of  tbe 
bill,  and  as  the  error  Insisted  on  by  coun- 
sel In  argument  consists  In  tbe  denial  ol 
the  special  relief  prayed,  we  will  first  coo- 
ulder  tbe  right  of  complainant  tomalntaln 
the  bill  tor  the  purpose  of  canceling  tbe 
convoyanee,  and  thereby  restore  the  rela- 
tion ot  mortgagor  and  mortgagee,  wltb 
tbe  right  to  redeem. 

The  well-recognised  rule  that  a  mortga- 
gor may,  by  subsequent  contract,  make  a 
valid  sale  or  release  of  tbe  equity  ot  re- 
demption to  the  mortgagee;  and  tbat 
such  sale  or  release  will  be  maintained  in 
equity.  It  shown  to  be  free  from  fraud,  op- 
pression, or  undue  advantage,  and  sup- 
ported by  a  Huffldent  consideration,  Is  not 
controverted.  Tbecoatentlon  Is  tbat  de- 
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fetidaat's  acqatsltlon  of  the  eqaity  of  re* 
deniptloD  cannot  stand  tbe  test  of  the 
princlplee  gorerning  transactions  between 
parties  who  deal  on  unequal  terms,— hft- 
tweeii  power  on  the  one  side  and  weak- 
ness on  tbe  other, — If  the  watchfulness 
with  which  coarts  of  equity  Investigate 
such  caaes  1b  obaerved,  and  the  btU,  an- 
Bwer,  and  evidence  are  closelr  and  aearch- 
Inglj  scrutinized.  The  principal  facta 
averred  in  tbe  bill  as  constituting  unfair 
deallnjr  arp  the  existence  of  the  relation  of 
mortgagor  and  mortgagee,  an  agreement 
on  the  part  of  d^endant  to  attend  to  the 
extensloD  of  the  debt  when  the  bill  of  ex- 
change matured,  tbeneceflsitoas  condition 
of  tbe  mortgagor,  and  tbe  inadequacy  of 
the  consideration.  As  to  an  agreement 
to  attend  to  the  extension  of  tbe  debt  In 
bank,  or  to  allow  complainant  any  time 
In  wblch  to  repurchase  or  redeem  by  pay- 
ment of  the  debt,  and  as  to  the  clrcum- 
stanceH  attending  the  exerocion  of  tbe 
coiiTeyance.  tbe  testimony  of  complainant 
and  defendant  la  In  Irreconcilable  conflict. 
The  neoeBsitouB  condition  of  complainant 
iB  shown.  Ah  Is  usually  tbe  case,  the  wit- 
nesses widely  differ  as  to  the  value  of  the 
property.  If  the  value  be  determined  by 
the  testimony  of  tbe  wltnesHeson  tbe  part 
of  complainant,  tbe  consideration  was 
grosBly  inadequate;  If  by  the  testimony 
of  defendant's  witnesses.  It  was  not  on- 
reasonable.  The  exprewslon,  aometlmea 
used,  that  the  release  must  be  for  an  ade- 
quate consideration,  la  thus  defined  by 
FiKLD,  J.,  In  Peugh  v.  Davis,  96  D.  S.  332: 
"That  Is  Co  say.itmust  be  for  a  considera- 
tion wbicb  would  be  deemed  reasonable 
If  the  transaction  were  between  other 
parties  dealing  in  similar  property  in  its 
vicinity.  Any  marked  under valoatlon  of 
the  property  in  tbe  price  paid  will  vitiate 
the  proceeding."  It  may  be  conceded 
that,  though  there  is  tbe  abnence  of  actu- 
al fraud  and  undue  advantage,  gross  in- 
adequacy of  consideration,  marked  un- 
dervaluation of  tbe  property,"  will  of  it- 
self a  void  an  abaolnte  and  nocondltlonal 
release.  Also,  If  tbe  circumstances  are 
-merely  saspidons,  casting  a  shadow  over 
tbe  fairness  of  tbeacqulsltlon  of  theequity 
of  redemption,  bat  not  rising  to  the  dig- 
nity of  proof,  a  consideration,  so  unrea- 
sonable that  a  party,  not  unduly  In- 
flaenced,  free  to  act  according  to  his  own 
volition  and  Judgment,  woald  not  sur- 
render the  property  for  tbe  price  paid, 
may  sufflce  to  vitiate  the  release.  Tbe 
averments  of  the  bill  make  the  case  of  a 
conveyance  of  the  land  to  defendant  upon 
condition  that  complainant  should  be  al- 
lowed a  reasonable  and  convenient  time 
to  pay  tbe  debt,~a  deed  absolute  In  form, 
bnt  intended  to  operate  as  a  aecnrfty.  or 
conditional  sale,  when  the  sale  or  release 
Is  conditional,  the  rules  as  to  the  Inade- 
quacy of  consideration  BufBcient  to  vitiate 
It  do  not  apply  with  the  same  strictness, 
or  to  tbe  same  extent,  ae  when  absolute. 
In  such  case  the  comparative  quantum  of 
the  consideration  paid  and  tbe  value  of 
the  property  become  significant  and  Im- 
portant, because  connected  with  tbe  pre- 
viously existing  relation  of  mortgagorand 
martgagee;  hat,  CobeeIlectimlofltsdl,the 
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Inadequacy  must  be  so  great  as  to  Induce 
tbe  belief  that  tbe  power  of  the  mortga- 
gee, growing  out  of  the  relation  of  the 
parties,  has  been  oppressively  exercised,  or 
undue  lufluence  exerted,  or  unconaclonuble 
advantage  taken.  Feagler  v.  Stabler,  91 
Ala.  S08>  9  South.  Rep.  157;  In  Stouti  v. 
Rouse,  84  Ala.  809,  4  South.  Bep.  I70.lt 
was  held  that  a  conveyance  of  tbe  prop- 
erty to  tbe  mortgagee  In  payment  of  the 
mortgage  debt,  with  the  right  to  redeem 
within  two  years  from  tbe  date  of  the 
deed,  In  like  manner  and  upon  the  same 
terms  and  conditions  as  If  the  property 
lad  been  sold  under  a  decree  of  the  chan- 
cery court,  was  a  sale  with  the  privilege 
of  reporchase  within  two  years,  having 
the  effect  to  reduce  tbe  equity  of  redemp- 
tion to  a  statutory  right  of  redemption; 
and  that  mere  Inadequacy  of  considera- 
tion will  not  Justify  tbe  setting  tislde  uf 
such  a  transaction.  In  tbe  conelualon  of 
the  opinion  It  la  said:  "The  transaction 
clearly  extinguished  the  mortgnge  debt, 
which  amounted  to  nearly  six  thousand, 
dollars.  Admitting  the  mortgaged  lands 
to  be  worth  nominally  as  much  as  ten 
thousand  dollars,  as  averred  in  tbe  bill, 
the  complainant  shows,  in  onr  opinion, 
no  grounds  for  relief. "  Complainant 
knew,  at  tbe  time  of  the  transaction, 
that,  if  tbe  land  was  sold  under  tbe  mort- 
gage, he  had  the  statntory  right  to  re- 
deem within  two  years.  The  transaction 
occurred  about  two  weeks  before  tbe  day 
of  sale.  Being  snrprlBed  at  seeing  his 
land  advertised  for  sale  under  the  mort- 
gage, as  averred  In  the  bill,  he  sought  de- 
fendant, who,  after  stating  hto  maaons 
for  advertising  the  property,  said  that  a 
new  arrangement  must  be  made.  The 
result  of  tbe  interview  was.  In  view  of  the 
fkct  that  complainant  had  no  money  or 
other  available  property,  defraidant  finally 
proposed,  if  complalniuit  would  make  a 
deed  to  the  property,  he  would  allow  i.lm 
a  reasonable  and  convenient  time  to  re- 
pay tbe  debt,  and  allow  him  to  collect 
aod  retain  the  rents  of  tbe  unrrent  year, 
which  proposition  was  accepted,  and  tbe 
deed  executed,  no  consideration  other 
than  the  mortgage  debt  being  paid. 
TbiB  la  the  subutance  of  tbe  tranaactlon 
aa  averred  in  tbe  bill.  There  are  aver- 
ments of  long  and  Intimate  friendship  be- 
tween tbe  parties,  and  of  an  agreement 
on  the  part  of  d^endant  to  attend  to  the 
extension  of  the  debt  when  the  bill  of 
exchange  matures,  which  he  denies  both 
in  his  answer  and  evidence.  Admitting 
that  there  was  snch  agreement,  ft  Is 
neither  averred  nor  shown  that  complain- 
ant made  any  efforts  to  provide  for  tbe 
payment  of  the  debt,  or  went  to  see 
abont  making  arrangements  for  Its  exten- 
sion. In  tbe  usual  course  of  buRlness.  a 
new  note  or  bill  would  be  required  to  ex- 
tend tbe  debt  in  bank;  and  complainant 
could  have  scarcely  expected  defendant 
to  give  such  note  or  hill  without  himself 
becoming  primarily  liable.  Neither  Is  it 
averred  that  defendant  made  any  false 
representations  as  to  the  legal  effect  and 
operation  of  the  deed.  The  only  Induce- 
ment held  out  by  defendant,  so  far  as  the 
biU  allessMt  waa  that  the  transaction 
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woald  BBve  the  trouble  and  pxpenne  of  a 
lorticloHure  of  the  mortgage  under  the 
power  of  sale. 

Tbe  conclaalon  of  frand,  oppression,  or 
unjust  advantage  Is  not  deducible  from 
any  or  all  of  tbese  facta  standing  alone; 
neither  is  any  shown  b.v  tbu  evidence.  As 
appears  from  the  bill  and  tbe  evidence, 
comploinant  made  the  trausaction  witb 
full  knowledKe  of  all  tbe  facts  and  his 
rights.  Tht-re  was  no  concealment,  or 
suppression,  or  misrepresentation.  If  ad- 
mitted that  tbe  land  was  worth  $1,*200,  as 
averred  In  tbe  bill,  the  Inadequacy  of  tbe 
consideration  is  not,  In  view  of  tbe  nature 
and  character  of  the  transactlou  as 
shown  by  the  bill,  so  gross  as  to  produce 
tbe  conTlctiou  of  unfair  dealing,  what- 
ever might  have  been  tbe  conclusion  bad 
-the  bill  averred  that  this  conveyance  was 
an  absolute  and  nncondltlanal  sale  of 
tbe  equity  of  redemption.  It  Is  iMho  sig- 
ulflrant  and  snggestlve  that  In  none  of  tbe 
subsequent  Interviews  did  complainant 
offer  to  rescind  the  contract  on  tbe 
ground  that  the  equity  of  redemption 
was  acquired  fraudulently,  oppressively, 
or  by  undue  advantage,  or  make  any  such 
charge.  tbe  contrary,  In  his  offers  to 
settle  tbe  debt  and  redeem  tbe  property 
be  acted  on  tbe  assumption  that  the 
transaction  was  valid  and  binding  on 
both  parties.  Tbe  gravamen  of  the  com- 
plaint of  fraud  consists  In  the  subseqaent 
lepudlatloD  ot  tbn  agreement,  and  tbe  re- 
fnsal  to  allow  complainant  to  redeem. 
By  the  transaction  defendant  substantial- 
ly extended  and  carried  the  mortgage 
debt.  It  was  not  Increased  in  amount,  so 
as  to  render  It  more  burdensome.  If  tbe 
transaction  is  a  coodltioDal  sale  of  the 
eqnity  of  redemption,  it  comes  directly 
within  the  principle  declared  InStoutav. 
Bouse,  supra;  and,  If  a  mortgage,  the  ex- 
isting relation  between  tbe  parties  re- 
mained tbe  same;  and  the  equity  of  re- 
demption wan  unimpaired  and  unembar- 
rassed. The  legal  effect  of  thetransactlun 
Is  the  BUbstltutloD  of  a  conveyance  abso- 
lute Id  form,  with  a  condition  of  the  right 
to  repurcbase  or  redeem  within  a  reason- 
able and  convenient  time,  for  a  mortgage 
TegalaF  In  form,  bat  mlsdeecriblng  tbe 
debt.  It  Is  no  reply  that  defendant  denies 
In  his  answer  and  evidence  that  there  was 
any  agreement  to  allow  tberlgbt  torepar- 
cliaseor  redeem  within  any  time  whatever. 
Complainant,  if  be  recovers  at  all,  must 
recover  on  tbe  case  made  by  bis  bill.  Bo 
JottiE  as  unamended,  be  Is  bound  by  its 
allegations.  He  cannot  recover  on  a  case 
Inconsistent  therewith,  though  admitted 
In  tbe  answer,  or  establlsbed  by  tbe  proof. 

Independent  of  this  conclaalon,  we  think 
tbe  long  acqnlescence  of  complainant,  and 
the  delay  in  filing  tbe  bill,  are  fatal  to  tbe 
right  of  relief.  The  general  mlelstbata 
party  seeking  to  rMdnd  a  contract  on  the 
ground  ot  fraud  must  act  with  reasonable 
promptness  and  diligence  in  tbe  assertion 
of  bis  remedial  rlxhts.  Long  acquies- 
cence, unnecessary  and  unexplained  delay 
for  an  unreasonable  time  after  the  discov* 
ery  ot  tbe  frand,  wUI  bar  the  equitable 
relief.  Especially  Is  this  rule  applicable 
wben  the  reiatlTe  value  of  money  and  the 
property  baa  changed  In  lavor  of  tbe  com- 


plaining party.  What  Is  reasonable 
prumptnesB  depends  upon  the  character 
and  facts  of  the  particular  cane.  In  Cox 
V.  Montgomery,  36  111.  806,  it  was  held  that 
delay  in  filing  a  bill  to  avoid  a  contract 
for  the  sale  of  land  because  of  fraudulent 
representations  for  ISmontbsafhertbe  dis- 
covery of  tbefraod  would  be  nn  unreason- 
able time.  The  conclusion  Is  rested  on 
the  Impolicy,  In  aconntry  where  the  value 
of  land  changes  as  rapidly  as  In  Illinois, 
of  permitting  the  purchaser  to  retain  pos- 
session for  that  length  of  time  afte"  tbe 
discovery  of  tbe  fraud  before  filing  his  bill 
to  rescind,  and  may  be  a  too  stringent 
application  of  the  general  rule  where  the 
values  do  not  change  so  rapidly.  In  Coal 
Co.  V.  Nelll,  87  Ala.  158,  6  Sontb.  Bep.  1,  It 
was  held  that  tbe  vendor's  right  to  a 
rpsctsslon  of  a  contract  for  the  sale  of  land 
Is  bound  by  laches  after  the  lapse  of  more 
than  two  and  a  half  years,  when  It  ap- 
pears that  the  vendor  retained  tbe  notes 
and  mortgage,  and  tbe  market  value  of 
tbe  laud  recwtly  increased,  notwithstand- 
ing there  was  an  offer  to  xeodnd  before 
the  Increase  In  valae. 

Defendant  had  the  right  to  aell  the 
land  under  the  power  ot  sale  contained  In 
the  mortgage.  Had  be  done  so,  and  pur- 
chased, the  sale  would  have  been  voidable 
at  the  option  of  complainant,  seasonably 
expressed.  As  Inferable  from  the  allega- 
tions ot  the  bin,  complainant,  tor  tbe  pur- 
pose of  preventing  a  Bale  under  the  mort- 
gage, executed  to  defendant  a  conveyance 
on  a  parol  agreement  that  he  could 
avoid  It  by  paying  the  debt  In  a  rea- 
sonable time.  In  respect  to  what  con< 
Rtltotes  a  reasonable  time,  wben  the 
mortgagee  becomoi  tbe  purchaser  at  his 
own  sale,  there  being  no  varying,  peculiar 
clrcnmstancea,  it  was  aafd  In  Essell  v. 
Watson.  SS  Ala.  120,  8  South.  Rep.  309: 
"But,  In  view  of  the  Importance  of  fixing 
some  definite  time,  In  ordinary  cases.  In 
order  to  Impart  more  certainty  to  the 
law,  and  afford  greater  repose  to  title, 
our  later  decisions  have  inclined  to  settle 
two  years  as  reasonable,  by  way  of  anal- 
ogy to  the  time  fixed  by  statute  tor  the 
redemption  of  ivaltT  sold  under  mort- 
gages, and  purchased  by  other  persona 
than  the  mortgagee."  This  may  now 
be  regarded  as  the  establlsed  rule  in 
this  state.  Alexander  T.  Hill,  88  Ala. 
487,  7  South.  Bep.  23R.  Tbe  transaction 
between  the  parties  Is  assimilable,  in  Its 
nature  and  effect,  to  a  purchase  by  a 
mortgagee  at  bis  own  sale,  tbe  mort- 
gagor reserving  by  contract  the  same  op- 
tion to  defeat  the  conveyance  which  the 
law  would  have  given  hlmtodlsaffirm  the 
sale  had  It  been  made  under  tbe  mort- 
gage and  the  mortgagee  become  the  pur- 
chaser. Where  the  mortgagor  seeks  to 
set  aside  anch  conveyance  on  tbe  ground 
of  frand,  and  remove  it  as  an  impediment 
to  his  right  to  redeem.  It  seems  that  the 
sale  rale  of  limitation  should  by  analogy 
be  applicable,  and  that  two  years  after 
tbe  discovery  of  the  frand  would  consti- 
tute a  reasonable  time.  But  we  need  not 
apply  the  rule  so  strictly  In  the  present 
case.  The  bill  was  filed  October  8, 1888, 
mora  than  seven  years  after  tbe  execution 
of  tbe  Gonrej'ance,  and  more  than  olz 
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ywn  after  eomplatnant  was  informed 
that  defendajit  repadtatpd  the  agreement 
and  retneed  to  allow  blm  tu  redeem.  In 
the  mean  time  the  propertjr  had  Increased 
coDsldnrably  In  value,  and  defendant  bad 
mAde  some  Improvemeute.  Under  these 
clrcomstancea,  the  long  acquiescence  of 
complainant,  the  nnexplalned  delay  in  the 
assertion  olbis  rights,  bars  the  special  re- 
lief prayed,— the  restoration  otthe  relation 
of  mortgagor  and  mortgagee,  with  the 
right  to  redeem  from  the  mortgage  of 
March  14, 1881,  by  way  of  cancellation  of 
the  deed.  The  only  explanation  for  the 
delay  stated  in  the  bill  is  that  complain- 
ant applied  to  attorneys  tu  prosecute 
hts  risbta,  and,  becanae  uf  bia  poverty, 
was  anable  to  employ  one.  There  Is  no 
evidence  that  he  made  any  effurt  to  em- 
ploy an  attorney,  and  we  cannot  presume 
that  no  member  of  a  profession  distln- 
gulHhed  for  high  sense  of  rigbt  and  Jastice, 
and  noted  tor  lending  aid  to  the  helpless, 
conld  be  fonqd,  who  would  observe  the 
duty  enjoined  by  atatnte,  "never  to  reject, 
for  any  consideration  personal  to  them- 
selves, the  caase  of  the  defenseless  or  op- 
pressed." If  the  bill  Is  regarded  as  a  bill 
to  have  the  conveyance  of  Aogust  19. 
1881,  though  absolute,  on  Its  face,  declared 
a  mortgage,  and  to  redeem  therefrom,  a 
different  rule  of  limitation  woald  govern. 
In  aacb  case  the  right  to  redeem  Is  not 
barred  until  the  exbtratlon  of  10  years. 
Parmer  v.  Parmer,  88  Ala.  645,  7  South. 
Bep.  657. 

So  tar  we  have  considered  the  right  to 
the  special  relief  on  appellant's  theory,— 
that  the  purpoeie  of  the  bill  is  to  set  aside 
a  sale  or  release  of  the  equity  of  redemp- 
tion as  having  been  fraudulently,  oppress- 
ively, or  Inequitably  acquired.  It  remains 
to  consider  complainant's  right  to  relief  on 
defendant's  theory  of  the  character  and 
purpose  of  tbe  bill.  The  majority  of  the 
court  are  of  the  opinion  tba  t  the  evidence 
of  complainant,  who  is  tbe  only  witness 
testifying  to  tbe  terms  of  tbe  agreement. 
If  accepted  as  true,  shows  a  conditional 
sale.  Peoples  v.  Stolla,  57  Ala.  68;  Adams 
T.  Pllcher,  (Ala.)  M  South.  Rep.  767.  If  the 
transaction  be  so  r^arded,  complainant 
ranst  fall  on  tbe  ground  that  the  ugree- 
ment  to  allow  tbe  right  to  repurchase, 
not  being  In  writing.  Is  void  under  tbe 
statute  of  frauds.  Peagler  v.  Stabler, 
anpra.  Applying  tbe  well-recognized 
principle  that,  when  It  to  doabttul  wbftber 
tbe  iiartles  Intended  a  condltioniU  sale  or 
a  mortgage,  courts  of  equity  are  Inclined 
to  consider  the  transaction  as  a  mort- 
gage, tbe  averments  of  tbe  bill  and  the 
proof  on  the  part  of  complainant,  if 
believed,  mahe,  in  my  opinion,  a  case 
where  tbe  iDtentinn  waa  that  tbe  deed 
should  stand  as  a  security  for  the  debt; 
and,  it  such  be  the  construction,  complaln- 
fiDtmnst  fall  because  of  a  material  vari- 
ance between  the  descriptive  terms  of  the 
defeasance  as  alleged  and  as  proved,— the 
averments  of  tbe  Mil  being  that  defendant 
would  allow  complainant  a  reasonable 
and  convenient  time  to  pay  the  debt,  and 
his  testimony  being.  uDtil  bo  was  able  to 
pay  It;  and  II,  as  tbe  majority  of  the 
court  hold,  the  transaction  shown  by  the 
STldenee  la  ■  eondltlopal  sals,  the  rarl- 
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anee  wouldbeeqnallyfatal.  Inelthervlaw 
of  the  ease,  the  reanlt  la  the  same. 

Affirmed. 

Rehearing  denied. 

  (96  Ala.  M2> 

GH&.H0RLLOR  T.  DONNBLL  Ct  mI. 

(^uprwne  Cbtut  qf  Alohonuk  April  18,1893.) 
Cahcblutiov  or  Db»i>— Bdhdm  or  Paoor. 
The  harden  of  fsnot  is  on  a  complainant  wbo 
alleges  that  Uie  gnuitor  of  deeds  ^as  mentslly 
iDoompeteat  at  the  date  of  their  exeeatlon. 

Appeal  from  chancery  court.  Dale  coun- 
ty; John  M.  Fostbu,  Chancellor. 

Bill  by  Maggie  T.  Chancellor,  daughter 
of  Thompson  Uonnell,  deceased,  against 
A.  J.  Donnell  and  others,  for  the  removal 
of  the  administration  of  her  lather's  es- 
tate from  tbe  probate  court  to  the  chan- 
cery court,  and  for  the  cancellation  of  cer- 
tain ronveyauces  made  by  him.  The 
chancery  court  took  Jurisdiction  of  the 
administration  of  the  estate,  but  refused 
to  disturb  the  conveyances.  Complain- 
ant appeals.  AfBrmed. 

J#.  E.  lUmiKan,  for  appellant.  W,  D. 
Roberta  and  H.  L.  ilartia,  for  appellees. 

Walkeb,  J.  Tbe  appellant  is  a  daugh- 
ter of  Thompson  Donnell.  deceased.  She 
filed  her  bill  In  this  case  lor  the  removal  of 
the  administration  of  her  father's  estate 
from  tbe  probate  court  Into  the  chancery 
court,  and  for  the  cancellation  of  certain 
con veyancee  of  la nd  executed  by  her 
father  to  her  three  brothers  and  her  sis- 
ter, who  are  parties  defendant  to  the 
bill.  The  conveyances  are  attacked  on 
the  grounds  that  when  they  were  made 
tbe  grantor  therein  was  not  mentally 
competent,  and  that  he  was  unduly  In- 
fluenced to  execute  them.  The  chancery 
court,  by  the  decree  which  is  appealed 
from,  took  Jurisdiction  of  the  administra- 
tion of  the  estate  of  Thompson  Donnell, 
deceased,  but  refused  to  disturb  the  con- 
veyances  made  by  him  In  his  lifetime  to 
Ills  children.  The  decree  was  adverse  to- 
the  appellant  only  so  far  as  the  validity 
of  the  conveyances  was  snstHined.  The 
burden  was  opon  her  to  show  that  the- 
grantor  In  the  conveyances  was  mentally 
incompetent  at  tbe  date  of  their  execu- 
tion. The  preiiumptlon  of  mental  sound- 
ness must  be  overcome  by  proof.  Tbe- 
evidence  Is  in  some  conflict  upon  the  ques- 
tion of  Thompson  Donneirs  mental  condi- 
tion In  December,  1880,  when  tbe  deeds 
were  made.  He  was  then  an  old  man, 
and  had  had  an  attack  of  sickness  in  the 
summer  of  1886.  From  that  time,  accord- 
ing to  tbe  complainant's  contention,  bis 
mind  was  Impaired,  and  he  was  not,  dur- 
ing the  year  1886,  mentally  competent  to 
attend  to  ordinary  matters  of  bnstnesa. 
The  defendants,  on  the  other  hand, offered 
much  evldencA  tending  to  show  that  while 
Mr.  Donnell's  health  was  not  as  good  as 
it  had  been  before  his  sickness  in  18S6,  yet 
he  so  far  recovered  that  he  was  able  to 
get  about  and  to  manage  his  affairs  as 
Intelligently  as  he  did  formerly  until  the 
spring  of  1887,  when  he  was  stricken  with 

fiaralysla.  It  to  conceded  that  after  the- 
ast-mentloned  attanfe  his  mental  facol- 
ttos  were  Mrionsly  Impaired.    No  good. 
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pnrpoM  woald  be  Borved  by  a  dlaeaBSloo 
of  the  TolomlDoaB  evidence  la  tbe  case. 
The  Impression  made  by  a  cartful  review 
<a  all  the  proof  la  tbat,  wbeo  the  deeds 
were  execDted.TbompaonDnonell  was  fully 
eompeteot,  mentally,  to  manage  bis  own 
affairs,  and  tbat  be  executed  tbe  deeds 
voluntarily,  and  wltban  Intelligent  com- 
prebenslon  ul  tbelr  Import.  We  are  fully 
satlflfled  that  It  was  not  shown  by  a  pre< 
ponderanee  of  the  evidence  tbat  at  the 
date  of  Che  deeda  tbe  grantor  was  men- 
tally incompetent  to  convey  bis  property. 
0[1ie  charge  that  the  deeds  were  execnted 
under  duress  or  undue  Influence  la  unsup- 
ported, and  Is  clearly  negatived  by  tbe 
evidence  Introduced  by  the  defendant.  Wa 
concur  In  the  conclnslon  of  tbe  chancellor 
that  the  attack  npcm  tbe  deeds  was  not 
sDBtalned.  The  complainant  has  noth- 
ing  to  complain  of  lo  any  other  teatan  of 
the  decree.  Affirmed. 


(9S  Ala.  S9S)  — — 

JOBNBOM  et  a/.  V.  Datis. 
ifiuprmne  Court  of  Alabama.  April  18, 188S.} 

ICOBTeAGB— VaLIBITT  OV  BxSODTIOH. 

A  note  and  mortgue  are  properly  sl^ed 
wbere  tbe  mortgagee  wntes  the  obligor's  oame 
to  each  instrtuneotL  the  IMtar  affixes  his  mark, 
and  a  di^ntereatea  wttaese  attests  tbe  sabscrip- 
Uons.  Carlisle  V.  Campbell,  78  AU.  M7,  distin- 
guished. 

Appeal  from  eirautt  conrt,  Clarke  eonn- 
ty;  WiLLiAuE.  Clarke,  Jndi;e. 

Detinue  by  W.  J.  Jofanson  A  Co.  against 
Bevlly  Davis.  Tbe  court  excluded  certain 
-OTldence  ottered  by  plaiotUfa,  and  tbe  lat- 
iwr  thereupon  took  a  nonanlt  and  appeal. 
Rnllnic  reversed,  and  nonsuit  eet  aside. 

On  tbe  trial  tbe  plalutltrB  offered  to  In- 
troduce In  evidence  a  note  and  mortKage 
■given  by  tbe  defendant  to  tbe  plaintiffs  to 
sec  ore  tbe  aald  note  executed  to  bim.  Une 
•of  tbe  platntlffa,  as  a  wltneaa,  teaUfled  that 
he  wrote  boih  the  mortgage  and  tbe  note 
offered  to  be  introduced  In  evidence,  and 
■afgDed  tbe  defendant's  name  thereto,  be 
4>etng  unable  to  write;  tbat  tbe  defendant 
■made  bis  cross  maric  between  tbe  two 
-naraea,  buth  to  the  note  and  mortgage, 
which  was  witnessed  by  one  B.  W.  Davln, 
who  also  subscribed  to  both  tbe  Inatm- 
menta  aa  a  wltneas;  tbat  tbe  said  wltneas, 
Davis,  baa  since  died,  bat  tbat  the  witness 
-Is  familiar  with  tbe  band  writlnic,  and  that 
tbe  signature  of  tfae  subscribing  witness 
tu  the  said  Instruments  was  that  of  Da- 
vis;  and  tbat  the  defendant  did  make  bla 
mark  on  both  of  tbe  aald  Instrumenta  In 
-the  presence  of  aald  Da  rbi.  Dpoa  this  tea* 
-tlmony  tbe  defendant  obfected  to  the  In- 
troduction in  evidence  of  both  tbe  note 
and  mortgage,  on  the  ground  tbat  one  oi 
the  plaintiffs  toad  written  tbe  name  of  aald 
defendant  tberato.  The  court  anatalned 
this  objection. 

John  T.  KHpatiieky  for  appeUanta. 
■Geo rf(9  W.  Tajlor,  for  appellee. 

UcClbixan.J.  The  ease  of  Carlisle  t. 
■Campbell,  76  Ala.  947,  Is  relied  on  to  eus- 
tain  the  ruling  of  the  circuit  court  to  the 
-effect  tbat  tbe  paper  purporting  to  be  a 
■mortgage,  wblch  evidenced  plaintiffs'  title 
to  the  prvperty  In  suit,  bad  not  been  effl- 
xlfliLtljaxeeatad  by  the  defendant.  .  But  to 


our  minde  there  Is  such  a  material  differ- 
ence between  tbe  facts  of  tbat  case  and 
this  asthattheprindpletberedeclared  can- 
not be  applied  here.  In  both  canea,  it  la 
true,  tbe  alleged  maker  of  tbe  paper  was 
unable  to  write  bis  name.  In  that  case, 
however,  tbe  payee  not  only  wrote  the 

Eromlsor's  name  under  tbe  obligation, 
at  also  made  bla-  mark  for  blm,  wblle  In 
this,  tbe  agency  ol  tbe  payee,  or  more 
properly  gmntee,  extended  notartbertban 
to  subscribe  tbe  lettera  constituting  tbe 
grantor's  name,  and  tbe  latter  hlmselt 
affixed  bis  mark  thereto;  thus  doing  not 
only  all  tbelaw  prescribes  in  sucb  cases  as 
necessary  for  blm  to  do,  but  all  tbat  be 
could  possibly  do,  nnder  tbe  circumstan- 
ces, towards  efficiently  signing  the  Instru- 
ment. And  tbe  subscription  there  made 
waH  duly  attested,  and  the  attestation 
fully  proved  on  the  trial.  It  is  Immaterial 
by  whom  tbe  name  Is  written.  It  cannot 
be  written  by  the  grantor,  nor,  standing 
alone,  could  It  be  tbe  signature  of  tbe 
grantor.  His  signature  is  his  mark,  and 
the  requirements  of  law  are  fully  satlbfled 
It,  finding  his  name  subscribed  to  an  in- 
stmment,  be  set  bis  mark  nearlt.  Thesole 
purpose  uf  tbe  name  being  there  at  all  la  by 
way  otldentirylog  and  indlvldualixing  tbe 
mark;  and  this  purpose  can  be  asf  ally  con- 
served when  the  name  Is  written — as  is  by 
no  means  unusual  in  practice— by  tbe  other 
party  to  the  contract  as  by  a  stranger; 
tbe  act  of  either  in  so  doing  being  as  pure- 
ly clerical  aa  writing  tbe  body  of  the  pa- 

Ser.  Tbe  authorities  cited  In  Carlisle  v. 
ampbell  all  refer  to  instances  where  the 
obligee  bad  acted  aa  tbe  agent  of  the  obli- 
gor in  tbe  execution  of  the  instrument; 
the  latter  being  able  to  write.  Tiie  cir- 
cuit court  erreo,  we  tbink,  in  holding  tbe 
mortgage  offered  In  evidence  not  to  have 
been  signed  by  tbe  defendant.  Its  ruling 
in  that  regard  Is  reversed,  tbe  nonsuit 
suffered  In  consequence  of  it  U  aet  aside, 
and  tbe  caaee  Is  remanded. 


Patnb  V,  CRAwroRn.t 
(SiqMvme  Court  of  .Alabanui.  April  ia,1899w) 

ASBITBATIOX  AMD  AWABD— VaUDITT— BroWSSlOa 

FmsvAire  vo  Obubob  Bulks— Oatb  or  Abbi- 

TBATOKS— AliaiiDimR  or  CoilFUIlIT— SlSNA- 
TDOB  or  CoiriTSBL. 

t.  An  amended  oomplalnt  In  ejectment  Is  not 
demoxrable  because  the  amending  clause,  la- 
tended  to  be  snbstitoted  for  another,  and  thereby 
to  change  the  description  of  one  of  tbe  parcels 
of  land,  was  not  signed  by  oonnsel,  when,  the 
snbstitntlon  having  bean  effected,  tfae  complaint, 
as  amended,  would  present  bis  rignatonk 

9.  An  arbitration  and  award  ore  none  the 
less  binding  becaose  made  pursaant  to  the  regu- 
lations of  a  chorch  to  whtoh  the  parties  belong, 

8.  In  a  common-law  snbmissfon  to  srbitru- 
tton  the  arbitrators  need  not  be  sworn  onless  tbe 

Sartfes  demand  It,  and  it  will  be  presumed  to 
Bve  been  dispensed  with  It  not  vsQidred  In  the 
•nbniaeion. 

4.  A  submiartoa  to  arbltntlon,  and  award 
tiiereunder,  eafflolently  show  the  scibjeot  of  the 
cmtention,  and  what  was  decided,  when  the  one 
provided  that  tbe  parties  agreed  to  submit  tbe 
''matters  In  dispute**  between  them,  "in  refer- 
enoe  to  ^e  boundary  line  between  **  them,  and 
the  ether,  after  describing  the  boundary  line, 
found  that  one  of  tbe  partius  was  entitlea  to  the 
land  lying  south  thersof,  between  oeurses  ma 
between  designated  numuments. 
tM«V  cvlBlOB  snbsUtuted.  Bss  U  Sob  m. 
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6.  An  award  of  arliltrators  as  to  a  bonadary 
line  between  oertaia  laud  oannot  be  avoided  od 
the  gronnd  tliat  a  snrrey  was  not  made  in  com- 
plianoe  with  a  Terbal  oondltim  raqolrloe  it; 
tbece  being  no  sndh  provialon  in  the  wntten 
aubmlssioD. 

6.  Uoiopliance  with  such  condlUon  was  waived 
by  allowing  the  trial  oC  an  action  of  ejectment^ 
in  which  the  arbltrattcm  and  award  wne  pleadea 
aa  a  defense,  to  proceed  wlthoDt  making  the 
same  known. 

Appeal  from  circalt  court,  Lee  eoonty ; 
J.  M.  Carhicbabl,  Judge. 

Statutory  actlun  of  ejectment  by  L.  W. 
Poyne  againBt  Mary  A.  Crawford.  The 
parties  bad  made  tbe  folio  wing  aabmlB- 
Blon  to  arbitration:  "We,  tbe  nnder- 
■tgned,  bersby  agree  and  bind  onraelTeiB 
to  anbmlt  the  matter  In  dlepnte  between 
□H,  In  reference  to  the  boundary  Ifne  be- 
tween our  land,  to  arbitrators,  each  to 
aelect  one  arbitrator  and  these  to  select 
a  third.  We  furthermore  agree  and  bind 
ourspivea  to  abide  by  the  decision  of  said 
arbitrators."  That  award  was  in  writ- 
ing, signed  by  tbe  arbitrators,  and  was 
in  the  following  language;  "We,  tbe  un- 
dersigned arbitrators  in  the  case  of  sister 
Mary  A.  ilrawford  and  brother  L.  W, 
Payne,  respecting  the  disputed  line  be- 
tween tbem,  viz.,  the  east  and  west  and 
north  and  south  line,  after  examining 
numerous  and  reputable  witnesses,  and 
retracing  the  east  and  Wflst  line  between 
the  said  Crawford  and  Payne,  we  are  of 
the  opinion  that  Payne  is  entitled  to  tbe 
land  lying  south  of  the  aforesaid  line  first 
run  by  us,  beginning  at  a  pine  atob  about 
60  or  70  feet  south  of  tbe  mouth  of  tbe 
lane  from  Auhuru  to  tbe  colored  grave- 
yard, and  running  six  degrees  north  of 
east  to  a  sweet  gum  tree  at  the  northeast 
corner  of  said  Payne's  woodland:  thence 
south  along  the  wire  fence  of  said  Payne, 
forming  the  eastern  boundary  of  said 
Payne,  to  the  Henry  SlUs  place."  At  the 
request  of  the  plaintiff  the  following  writ- 
ten charges  were  given  to  tbejury:  **(]) 
We  ask  the  court  to  charge  tbejury  that 
tbe  fact  that  tbe  snbmiaalon  for  arbitra- 
tion was  in  writing  to  no  evidence  tbat 
tbe  arbitration  was  not  a  church  arbitra- 
tion. (3)  II  the  Jory  find  that  this  arbi- 
tration wa8  a  church  arbitration,  then 
the  Jury  must  not  consider  it  at  all.  (8) 
It  the  Jury  flni}  from  tbe  evidence  that 
Mrs.  Crawford  was  In  possesBlon  of  the 
disputed  land,  claiming  to  own  It  up 
to  tbe  line  claimed,  before  Payne  took 
poBsesslon  ol  tt,  and  that  she  held  such 
possession  up  to  the  time  that  Mr.  Payne 
look  possession,  then  she  Is  entitled  to  re- 
cover, whether  her  paper  title  covered  It 
or  not. "  The  defendant  duly  excepted  to 
tbe  giving  of  each  of  these  cbargea,  and 
also  separately  excepted  to  the  courrs  re- 
fusal to  give  the  two  charges  requested 
by  hlfn,  which  were  as  follows:  "(1)  An 
arbitration  maybe  both  a  church  arbitra- 
tion and  a  common-law  arbitration.  (2) 
If  the  parties  went  Into  an  arbitration  as 
citizens,  as  well  as  church  members.  In- 
tending to  settle  their  differences  outside 
of  as  well  as  In  tbe  church,  they  could 
bind  themselves  thereby  as  well  as  if  the 
church  bad  had  nothing  to  do  witb  It. " 
From  a  Judgment  for  plalntllt,  defendant 
appeal*.  BevOTsed. 


George  P.  Harrtaoo,  for  appellant.  J, 
M.  Chihon,  for  appellee. 

Stonr,  C.  J.  There  was  a  demurrer  to 
the  complaint,  as  second  amended,  be- 
cause the  amendment  was  not  signed  by 
counsel.  That  amendment  consisted  slm- 
ply  In  a  change  of  the  descKptlun  of  one 
of  tlie  pieces  of  land  sued  for.  The  amend- 
Ing  clause  was  Intended  to  be  sabstUntcd 
for  another,  and  thereby  diqilaee  and 
eliminate  the  original  danse.  Oanted  Into 
effect,  the  complaint,  as  amended,  would 
present  tbe  signature  of  counsel,  and 
would  be  complete.  In  amendments, 
such  as  here  made.  It  would  be  better  to 
rewrite  the  count,  uid  cause  it  to  Aow 
at  a  glance  how  it  would  read  whoi 
amended.  This  would  avert  confusion 
and  mlsund«8tanding.  Our  constitution- 
al rule  in  regard  to  amending  stat- 
utes furnishes  a  safe  and  simple  guide  to 
be  followed  In  such  cases.  We  do  not 
think,  however,  tbat  a  failure  to  do  eo  in 
a  case  like  tbe  preseut  Is  a  ground  of  de- 
murrer. 

This  Is  a  statutory  real  act:on  brought 
by  Mary  A.  Ci'awford  against  L.  W. 
Payne,  for  the  recovery  of  a  strip  of  land 
lying  between  their  sevraal  possessions. 
Their  lands  were  and  are  coterminous, 
and  their  oontentl(m  raised  the  issue 
whether  the  strip  belonged  to  the  one  or 
the  other.  The  situs  of  the  dividing  line 
was  the  only  subject  of  litigation,  so  far 
as  this  particular  tract  was  concerned,  for 
neither  contended  tbat  their  asserted 
titles  overlapped  each  other.  Neither  as- 
serted claim  save  as  they  severally  con- 
tended a  proper  survey  and  measnronent 
would  show  the  rightfulness  of  their  sev- 
eral claims.  Our  defou»  pleaded  and  re- 
lied on  by  defendant,  Payne,  was  that,  be- 
fore the  action  was  brought,  they  had,  by 
written  agreement,  submitted  tbe  matter 
of  the  disputed  boundary  to  arbitrators^ 
one  named  by  each,  with  anthwity  to 
tbem  to  name  n  third;  tbat  the  two  se- 
lected arbitrators  had  agreed  on  and 
(Aosen  an  nmptre;  that  tbe  arbitrators 
had  acted,  having  the  parties  and  their 
witn^aes  before  tbem;  and  tbat  they  bad 
made  a  written  award,  flnding  tbat  the 
disputed  strip  of  land  was  tt'"  property 
ot  Payne,  the  defendant.  Copies  of  the 
agreement  ot  submission  and  of  the 
award  are  set  forth  in  the  statem^t  of 
facts.  Very  many  objections  were  raised 
to  the  suflBdency  alike  of  the  submission 
and  of  tbe  award.  S<mie  ot  these  we  will 
proceed  to  notice.  We  will  premise,  how- 
ever, that  this  was  not  a  statutory  sub* 
mission.  Code  1SS6,  §  8221  et  seq.  Tbe 
quwtiona  presented  must  be  determined 
according  to  tbe  rnles  of  tbe  common 
law.  Brewer  v.  Batn,  6U  Ala.  158. 

It  Is  objected  to  tbe  sufficiency  and 
binding  effect  ofthe  submission andaward 
that  the  subject  of  tbe  contention  Is  not 
described  in  such  inanner  as  to  show 
what  was  Intended  to  be  submitted,  and 
what  was  decided.  The  language  they 
employed  was:  "We  hereby  agree  and 
bind  ourselves  to  submit  the  matter  In 
dispute  between  us,  In  reference  to,  the 
boundary  line  between  onr  lands,  to  ar> 
bltration.*  The  agreement  tbeo  contla- 
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ued:  "We  farttaermore  agree  and  bind 
onrselvM  to  abide  by  tbe  dvclslun  ol  said 
arbttratora."  This  waa  afffned  by  botb 
parties.  The  award  la  very  specific,  and 
describes  the  proper  dlTldlng  line  between 
tfaem  in  languafce  tbat  would  be  safficinnt 
In  a  deed  ol  conveyance.  Tbey  xive  to 
Payne  tbe  land  lying  aoutb  o(  a  dividing 
line,  "beginning  at  a  pine  atob  aboat  six- 
ty or  aeventy  feet  aoatta  ot  tbe  montb  of 
the  laae  from  Aobnm  to  tbe  eolnred 
grareyardt  and  rnnnlng  six  degrees  north 
of  east  to  a  awect  gom  tree  at  tbe  north- 
east corner  ot  said  Payne's  woodland ; 
thence  south  along  the  wire  fence  of  said 
Payne's  woodland,  the  eastern  boondary 
ot  said  Payne*!,  to  tbe  Henry  Sllhi  place. " 
The  law  favors  and  eneoarages  the  settle- 
ment tit  dlspntes  by  arbitration,  and  nei- 
ther exactsnor  expects  technical  precision 
either  In  tbe  submission  or  tbe  award.  It 
Is  enough  II  certainty  to  a  common  Intent 
be  observed.  We  think  the  descriptions  in 
this  eaee  are  sntHclent  to  show  what  was 
Intended,  and,  with  reasonable  care  and 
skin,  to  prevent  mistakes.  Bee  the  many 
anthoriuea  collected  In  1  Amer.  &  Eng. 
Enc.  Law,  p.  666,  and  note  1;  Id.  p.  69U, 
and  Qote  2. 

It  is  objected  In  the  second  place  tbat 
the  arbitrators  were  not  sworn.  That  is 
not  Indispensable  in  a  common-law  arbi- 
tration; and  if  not  required  by  the  sub- 
mission, or  demanded  by  tbe  parties,  it 
win  be  presumed  it  was  dispensed  with. 
Id.  p.  674,  and  notes. 

It  was  atteujpted  to  be  shown  In  avoid- 
ance 4if  the  award  that  plnlotttf,  Craw- 
ford, verbally  required  that  thellne  should 
be  surveyed  as  a  coodltlnn  of  her  agree- 
ment to  be  bound  by  the  action  ot  tbe  ar- 
bltrators.  What  did  actually  take  place 
was  a  demand  to  that  effect  made  known 
to  her  pastor,  but  neither  embodied  in  the 
written  submission  nor  shown  to  have 
been  commanicated  to  tbe  arbitrators. 
When  tbe  controversy  came  np  for  consid- 
eration and  decision,  it  is  not  shown  that 
she  claimed  this  step  should  be  talien. 
We  think  there  are  two  complete  answers 
to  this  contention:  First,  It  waa  an  at- 
tempt to  vary  'and  add  to  tbe  terms  of 
the  submission  by  proof  of  an  oral,  qual- 
ifying stipulation  not  embraced  In  the 
f^rltiog;  and,  second,  by  allowing  tbe  tri- 
al to  proceed  without  making  known  the 
condition  on  which  her  consent  to  arbi- 
trate had  been  obtained,  she  must  be  bdd 
to  have  waived  a  compliance  with  It. 

It  la  furtberobjectedthatthearbitration 
In  this  case  was  hadiu  obedience  to  a  mere 
church  re^tulatlon,  and  that  It  is  not  bind- 
ing or  conclusive  upon  the  parties  as  to 
the  title  to  tbe  property  in  dispute.  The 
precise  form  In  which  this  question  is  pre- 
sented ia  as  follows:  PlatntiOand  defend- 
ant were  members  of  tbe  same  church,— ' 
the  Methodist  Eplaeopal  Chnreb  South. 
By  the  diselpline  and  regulations  of  that 
cburch,  it  Is  made  tbe  duty  of  tbe  pastor 
having  charge  of  the  church,  whenever 
any  dispnte  arises  between  two  or  more 
members  concerning  tbe  payment  of  debts 
or  otherwise,  which  cannot  be  settled  by 
tbe  parties  ccmcemed,  to  "recommend  to 
tbe  eontendlng  parties  a  reference, conalat- 
Ing  of  cme  arbiter  ehoaen  by  tbe  plalntltt* 
v.lOflo.no.31— S8 


another  ehoaen  by  the  deteodant,  wblcb 
two  arbiters  so  chosen  shall  nominate 
the  third.  *  *  *  If  any  member  at  tbe 
church  shall  refuse,  In  cases  ot  debt  or 
other  disputes,  to  refer  the  matter  to  ar- 
bitration, •  •  •  or  shall  enter  Into  a 
lawsuit  with  another  member  before  these 
measures  are  taken,  he  shall  be  expelled, 
unless  the  case  be  of  such  a  nature  as  to 
reqnlreandjttstltya  process  at  law.**  Tbe 
award  ot  the  arbitrators  was  rendered  In 
writing,  signed  by  each  of  them,  and  auffl- 
clently  speclflps  the  dividing  or  boundary 
line  between  the  two  litigants.  It  states 
that  **  after  examluing  numerous  and  repu- 
table witnesses,  and  retraciiw  theeast  and 
west  line  between  tbe  said  Crawford  and 
Payne, "they  proceeded  to  describe  and 
declare  what  they  ascertained  was  the 
true  dividing  line.  Is  there  anything  In 
the  objection  that  this  arbitration  was 
had  under  a  church  regulation,  if  itissuffl- 
cient  In  other  respects?  What  Is  tbe  ra- 
tionale  ot  such  regulation?  Manifestly 
the  cultivation  and  preservation  ot  har- 
mony and  brotbeily  Inve  between  tbe 
members  caused  Its  adoption.  The  ob- 
servance of  It  by  tbe  members  cannot  be 
enforced  either  by  the  church  or  by  the 
courts  ot  the  country.  Tbe  only  penalty 
for  Its  nonohaervance  ia  a  chnrch  trial, 
and  its  consequences;  and  the  infliction 
ot  that  penal^  rests  exclusively  with  the 
church.  Compliance  with  It  Is  a  matter 
of  pure  volition,  which  la  w  neltherentorcea 
nor  restrains.  What  are  the  purpose  and 
policy  of  arbltratlou?  Al)  will  agree  tbat 
speedy  and  inexpensive  adjustment  of  dis- 
putes concerning  property  rights,  without 
the  exaaporating  tendencies  of  a  suit  In 
court.  Is  its  high  commendation.  Is  It  en- 
titled to  tbat  commendation  If  It  aeeom- 
plishes  nothing?  Why  arbitrate.  If  no 
right  la  settled  by  it?  Why  should  the 
church  reqnlre  arbitration  If  tbe  rights  In 
dispnte  remain  in  the  same  noeettled  con- 
dition they  were  In  before  It  was  entered 
upon?  la  it  a  mereempty  form?  Webold 
that  an  arbitration  held  and  award  ren- 
dered pursuant  to  church  regulation  la 
equally  binding  (no  more  and  no  lees)  as 
it  held  without  reference  to  sucta  regnla- 
tlon.  If  valid  and  binding  without  the 
regulation.  It  Is  equally  valid  and  binding 
notwithstanding  tbe  rules  of  tbe  church 
brought  it  about.  To  bold  otherwise 
would  be  to  convict  tbe  church  ot  estab- 
lishing a  rale  that  can  lead  to  no  practical 
result.  We  hold  tbat  the  award  rendered 
In  this  case  Is  an  estoppel  upon  plaintiff's 
right  to  maintain  this  action.  Cox  v. 
Jagger,  2  Cow.  638;  French  v.  New,  20 
Barb.  431. 

Many  of  the  rulings  of  the  circuit  court 
are  not  reconcilable  with  what  we  have 
declared.    Beversed  and  remanded. 


Tomfo  T.  Statb. 


OB  Als.  4) 


(Supreme  CiDtirtqfj41(ibatna.  AprllHisgtL) 
Uomoui— Dtikq  DBouuTiom— XmrBUonoxs 

— RE180NA8LB  DODBT. 

1.  On  a  trial  for  marder,  the  dyisg  declara- 
tions of  decedent  to  his  sttending  physloian  were 
not  admUslUe,  when  the  only  evioenoe  that  they 
were  made  under  a  kense  of  Impeuciing  death 
was  that  the  pbyslelaa  had  told  him  that  be  was 
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golns  to  die,  and  wbere  he  had  expressed  an  In- 
tenUon  to  "Ret  eTen"  with  defasdant  "wbeo  he 
got  up, "  thoueb  at  what  stage  of  his  illness  he 
had  done  so  did  not  appear. 

S.  There  was  no  error  in  an  Instruction  that, 
"in  case  of  homicide,  the  law  presumes  mallne 
Irom  the  use  of  a  deadly  weapon,  aud  casts  on 
the  defendant  the  omu  of  repelling  the  presomp- 
tiou,  nnless  the  eTidenoa  whiob  proves  the  tdll- 
log  shows  also  that  it  was  penwtratml  without 
malice,  and  wheaeva  malice  fg  shown,  and  is 
unrebutted  b;  the  circumstances  of  the  killing 
or  by  other  facts  in  evidence,  there  can  be  do 
connction  .for  any  less  degree  of  homicide  than 
murder. " 

8.  The  court  properly  refused  an  instruction 
that  If.  frwn  all  the  evidence,  "It  is  possible, 
•  •  •  it  may  be,  or  perhaps,  the  defundant  is 
not  gulltyt"  and  if  the  ]u^  "are  not  morally 
certain  that  he  is  guilty,  this  amounts  to  a  rea- 
sonable doubt,  and  entitles  the  defendant  to  an 
acquittal. " 

Appeal  from  city  6o  art  of  Mobile;  O.J. 
Srmubs,  Jadffe. 

Robert  Yoanjf  wae  Indicted  tor  innrder. 
The  facts  necessary  to  a  full  understand- 
ing of  the  declsloD  of  the  coartareaoffl- 
rlently  stated  tn  the  opinion.  The  court, 
at  the  reqneat  of  the  state,  gave,  among 
otliera,  the  foUowloK  charges:  (1)  "In 
cnse  of  homicide,  the  law  preaomes  malice 
from  the  nae  of  a  deadly  weapon,  and 
casts  on  the  defendant  the  onaa  of  repel- 
ling the  preanmptlon,  onleua  the  evidence 
which  proves  the  klllinK  shows  also  that 
It  was  perpetrated  wtthont  malice;  and 
whenever  malice  Is  shown, and  is  unrebut- 
ted by  the  circttmstanees  of  the  kiltine,  or 
by  other  tacts  In  evidence,  there  can  be  no 
conviction  tor  auy  less  degree  of  bomlclde 
than  murder."  The  defendant  excepted 
to  the  Riving  of  this  charge,  as  well  as  the 
other  charges  given  at  the  request  of  the 
ritate;  and  also  sifparately  excepted  to  the 
refosal  of  the  eonrt  to  give  the  several 
charges  requested  by  him,  and,  among 
the  number,  the  following:  (7)  "The 
court  charges  the  Jury  that  if  from  all  the 
evidence  the  Jury  believe  that  it  Is  poeslblH, 
or  that  It  may  be,  or  perhaps,  the  defend- 
ant Is  not  guilty,  and  If  they  are  not  mor- 
ally certain  that  be  Is  guilty,  this  amounts 
to  a  reasonable  doubt,  and  entitles  the 
defendant  to  an  acquittal."  There  was  a 
Judgment  of  cunvlctJun,and  defendant  ap- 
peals. Reversed. 

Wm.  L.  Martin,  Atty.  Gen.,lor  the  State. 


Coi.BUAN,  J.  The  d^endant  was  tried 
and  convicted  ol  murder  In  the  second  de- 
gree, and  was  sentenced  by  the  court  to 
confinement  In  the  penitentiary  for  10 
years.  The  first  exception  relates  to  the 
admission  of  statements  by  the  deceased 
as  dying  declarations.  The  testimony 
tends  to  show  that  the  attending  physi- 
clan  was  called  professionally  to  see  de- 
ceased on  the  7tb  day  of  May,  1891,  Imme- 
diately alter  the  fatal  shot  was  flred. 
The  physician  testifies  that  deceased  "  was 
snlteriDg  very  much,  and  was  then  In  a 
dying  condition;"  "that  he  died  at  6 
o'clock  A.  M.  on  May  9, 1891 ;  that  It  was 
hardly  two  days  from  the  time  he  was 
first  called  that  he  told  deceased  that  he 
was  going  to  die."  Wltb  tba  exception 
of  a  description  of  the  woaod,  and  that  it 
caused  the  death  ol  Wldts,  the  deceased. 


the  foregoing  statemmt  contains  the  en- 
tire predicate  upon  which  the  declarations 
were  admitted.  Before  declarations  of  de- 
ceased are  entitled  to  be  received  In  evi- 
dence as  dying  declarations,  it  most  ap- 
pear that  declarant,  at  the  time  they 
were  made,  was  Impressed  with  the  belief 
that  death  was  Impending,  and  would  cer^ 
tainiy  ensue.  It  Is  not  necessary  to  their 
admissibility.  In  point  uf  lact,  that  thej 
be  made  /n  artlcalo  mortiSj  and  tbat  dis- 
solution resnltM  immediately  afterwards, 
bat  declnrant  must  be  impressed  with 
the  conviction  tbat  be  cannot  possibly  re- 
cover. Hammil  v.  State.  90  Ala.  580,  8 
South.  Bep.  »S0;  Pullinm  v.  State,  88  Ala. 
3,  6  South.  Bep.  SS9;  KeynoMs  v.  State. 
68  Ala.  606;  Whart.  Et.  §§  282,  28S:  1 
Greenl.  5  ^-''S.  The  facts  and  circumstan- 
ces testified  to  by  the  physician,  and  the 
statement  made  by  the  pbysiclan  to  de- 
ceased, were  all  legitimate  for  theconslder- 
atlon  ol  the  court,  which  must  determine 
the  admlRsibllity  of  the  evidence.  Falre 
V.  State,  58  Ala.  80.  We  tall  to  discover 
anything  in  his  testimony,  or  elsswhere 
tn  tbe  record,  which  Indicates  directly  the 
state  of  mind  of  the  deceased  at  tbe  time 
the  declarations  were  mode.  Aft«r  laying 
tbe  predicate  as  we  have  stated  it,  the 
witness  says:  **]  asked  deceased  who 
shot  him,  and  deceased  replied  tbat  Bob 
Young  shot  him ;  that  he  got  Into  a  quar- 
rel, and  got  scared,  and  ran;  that  he  did 
not  hare  a  knife."  We  cannot  say,  from 
the  statsnient  of  the  physician  here  de- 
tailed, that,  at  the  time  deceased  made  the 
statements  testified  to,  he  bad  given  up 
ail  hope  of  recovery.  It  nowhere  appears 
that  dtMieased  expressed  the  belief  tbat  he 
was  mortally  wounded,  and  there  Is  noth- 
ing to  show  that  his  confidence  In  tbe 
opinion  of  his  physician  was  ol  that  d^rree 
that  an  expression  of  oplnon  by  bim  to  tbe 
deceased  tlint  he  "  was  going  to  die"  was 
of  Itself  sufficient  to  convince  deceased  of 
Its  truth.  It  was  not  necessary,  to  ren- 
der them  admissible,  that  deceased  should 
have  expressed  the  conviction  that  he 
would  not  recover,  and  an  expression  to 
this  effect  would  not  aecessarlly  make 
them  competent,  Tbe  court  mast  consid- 
er all  the  circumstances  attending  the 
declarations,  and  If,  from  them  all,  the 
fair  and  reasonable  Inference  arises  that 
declarant  was  convinced  In  his  own  mind 
that  his  wound  was  mortal.— tbat  death 
was  Impending,— his  declarations  are  en- 
titled to  be  considered  In  evidence.  Wills 
V.  State,  74  Ala.  24;  68  Ala.  snpra.  We 
think  a  Just  and  salntary  administration 
of  the  law  requires  tbat  courts  shonld 
have  dne  regard  to  the  ml*9e  and  limita- 
tions placed  upon  declarations  made  by  a 
person  In  the  absence  of  tbe  d^endant 
against  whom  they  are  ottered,  and  la  re- 
gard to  which  he  has  had  no  opportunity 
to  cross-examine  declarant,  oclore  tbey 
can  be  regarded  as  dying  declarations,  and 
thus  become  admissible  against  bim.  We 
find  tn  tbe  record  another  statement  by 
the  decensed.  to  wit,  "that  he  wonld  get 
even  with  him  [referring  to  the  defendant] 
when  he  got  up."  No  question  Is  raised 
on  this  latter  statement,  and  It  Is  not 
shown  at  what  period  erf  his  Illness  the 
declarallon  was  made,  and  we  nter  to  It 
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simply  to  show  that,  notwlthetandlnf;  the 
woQod  and  the  suffering  qf  deceased,  he 
expected  to  "get  up."  We  do  nof  think 
the  predicate  Id  this  case  was  suStcIent  to 
amhorize  the  introductlou  of  the  state- 
mentH  of  deceased  as  dying  declarations. 

We  find  no  error  In  the  first  charge  giv- 
en by  the  eoDtt  defining  murder.  It  ts  un- 
necessary to  eonnlder  the  other  charges 
glvea,  which  undertake  to  define  murder 
in  the  first  degree.  The  defendant  was 
coDTlcted  of  morder  In  the  second  degree, 
and  cannot  he  retried  for  a  hls;her  offense 
than  that  for  which  be  was  convicted. 
Tbere  was  no  error  In  reraslng  the  charges 
asked  for  by  the  defendant.  AM  ol  them 
are  objectionable,  and  with  the  exception 
of  the  one  numbered  7,tgnore  certain  facts 
testified  to  by  witnesses  examined  on  the 
part  of  the  state,  from  which.  If  believed, 
the  Jury  might  Infer  that  the  detcndant 
was  not  free  from  fault  In  bringing  on  the 
difficulty.  The  definition  given  to  a  "rea- 
sonable doabt.''ln  charge  No.  7.  finds  no 
warrant  In  any  decision  of  this  court. 
For  the  error  In  admitting  the  dying  dec- 
larations  the  case  must  be  reversed  and 
remanded. 

(OS  Ala.  BO) 

Kbarnkt  v.  Klino. 
{Supreme  Court  of  Alabama.  April  li,  18M,) 
pLUDixa— Dbucbbeb— Ebbobb  Waivbd  bt  Jon^ 

INO  ISSUB— IXSTBUCnOKB. 

In  an  action  against  the  charterer  of  a  steam- 
boat, the  complaiDt  alleged  that  defendant  had 
committed  a  breach  of  the  charter  part;  by  fail- 
ing and  refusing  to  return  the  steamboat  De- 
fendant answered,  alleging,  among  other  things, 
that  said  Teasel  sank  and  perished  before  a 
month  bad  ran,  uid  any  payment  of  hire  bad 
aoorued,  and  the  avideoce  proved  the  trath 
thereof,  field  that,  ^.thonch  aald  answer  was  de- 
morrable,  yet  the  eoortbavrng  overruled  a  demcr- 
rer  thereto,  and.  plaintiff  baTingtbereuponloioed 
Issue  tbereon.  tne  refusal  of  the  oonrt  to  Intract 
tibe  ]ary  to  And  for  defendant,  \l  they  believed 
the  evidenoB,  was  ground  for  reversal,  khe  record 
not  showing  that  toe  errors  had  nentraUsed  each 
other. 

Appeal  from  clrcolt  court,  Mobile  coun- 
ty ;  W.  E.  Clahkb,  Judge. 

Action  by  August  Kllng  against  Phillip 
Kearney  on  a  charter  party  or  contract 
by  which  plaintiff  leased  the  steamer  Llllle 
to  Peter  Burke.  Defendant  was  sned  as 
surety  thereon.  The  charter  party  and 
guaranty  are  as  follows:  *'Tbis  charter 
party,  entered  into  by  and  between  Au- 
gust Kling,  owner  of  the  steamboatLlllle, 
on  the  first  part,  and  Peter  Burke  of  the 
second  part,  wltnetiseth:  First.  Aagust 
KlIng,  o(  the  first  part,  agrees  to  charter 
to  Peter  Burke  the  steamboat  Lillle,  for 
the  term  of  five  months,  at  and  for  the 
sum  of  sixty  dollars  per  mouth,  payable 
monthly,  which  thesald  Peter  Burke  doth 
agree  to  pay.  Secood.  It  Is  hereby  agreed 
that  the  said  Peter  Bnrke  shall  assume  all 
liabllltlns,  of  any  and  all  kind,  arising 
from  or  snffered  by  the  said  Llllie  during 
tlie  continuance  of  this  suld  charter  party. 
Third.  Thesald  Peter  Burke  Is  to  Insure 
The  said  Llllle.  it  slie  can  he  Insured,  In  and 
for  the  benefit  of  the  said  August  Kilng, 
for  the  sum  of  fifteen  hundred  dollars,  he, 
the  said  Burke,  paying  all  the  premlaros 
on  said  Insurance  policy ;  and  said  policy 


Is  to  be  delivered  to  the  said  EXIng  within 
two  weeks  from  the  slenlng  of  tbls  charter 

party.  Fonrtb.  Itls  expressly  agreed  and 
understood  that  the  said  Peter  Bnrke 
shall  not  run  said  Llllie  Into  debt;  that  he 
Is  to  create  no  debts  or  liabilities  on  said 
vessel  of  any  kind;  and  be  does  hereby 
covenant  and  agree  to  keep  the  said  vessel 
free  from  all  debts  of  any  kind,  and  to 
hold  the  said  Aogost  Kllngand  said  vessd 
harmless  from  any  and  all  debts  or  liabil- 
ities that  may  or  shall  be  created  or  aas- 
tain  or  accrue  during  the  continuance  of 
this  charter  party,  fifth.  The  said  Peter 
Bnrke  doth  agree  to  return  the  said  steam- 
boat Llllle  to  August  KIlug,  la  the  city  of 
Mobile,  state  of  Alabama,  upon  theezplra- 
tlon  of  this  charter  party  In  tbe  same  con- 
dition as  when  received,  ordinary  wear 
and  tear  excepted.  If  said  Lillle  should 
sink,  the  said  Peter  Burke  Is  to  do  all  In 
his  power  to  raise  her.  Sixth:  It  Is  mutu- 
ally tigreed  between  the  parties  that  it  the 
said  Peter  Bnrke.  at  anytime  during  the 
continuance  of  tbls  charter  party,  should 
decide  or  conclude  to  purchase  the  said 
steamboat  Ullle,  the  said  August  Kllng 
doth  hereby  agree  to  sell  her  to  Mm  for 
tbe  sum  of  one  thousand  dollars  In  cash ; 
and  It  is  understood  that,  In  that  event, 
the  amount  said  Burke  shall  have  paid 
said  Kllng  as  charter  money,  under  this 
charter  party,  shall  be  allowed  him  as  so 
much  paid  on  tbe  one  thousand  duliars.** 
"For  and  In  consideration  of  the  charter- 
ing or  letting  of  the  said  steamboat  Llllle 
to  tbe  said  Peter  Borke  by  the  said  August 
Kling,  ami  for  the  sum  of  one  dollar,  I 
hereby  become  surety  tor  the  punctual 
payment  of  the  said  sixty  dollars  per 
month,  and  the  performance  of  the  ngree- 
ments  and  covenants  In  the  above  written 
agreement  or  charter  mentioned  to  be 
paid  and  performed  by  Peter  Bnrke;  and, 
if  any  default  shall  be  made  themla,  I  do 
hereby  promise  and  agree  to  pay  unto 
August  Kllng  such  sum  or  sums  of  money 
as  will  be  sufiiclent  to  make  up  sncb  de- 
ficiency, and  fully  satisfy  tbe  conditions 
of  the  said  agreement,  without  requiring 
any  noticp  of  nonpayment  or  proof  of  de- 
mand being  made.  [Signed]  Phillip 
Kearnby."  From  a  Judgment  for  plain- 
tiff,  defendant  appeals.  Reveraed. 

Pillaus,  Torrey  A  H&naWt  for  appel- 
lant.  OveraU  A  BestoUt  for  appdlee. 

Stone,  C.  J.  The  complaint  contains 
two  special  counts,  and  each  count  sets 
out  ia  Bxtenso  a  copy  of  tbe  contract,  and 
a  copy  of  Kearney's  guaranty  of  Burke's 
laitbfut  performance.  Burke  leased  tbe 
boat  from  Kllng,  September  14,  1889;  was 
to  man  and  run  her  on  his  own  account, 
and  return  her  at  theend  of  tbe  leaee,  Feb- 
ruary 14. 1890,  In  tbe  eame  condition  as 
when  received,  "wear  and  tear  excepted." 
No  mllng  appears  tohave  been  bad  on  the 
first  count,and  we  will  not  notice  It.  The 
case  was  tried  on  the  second  count,  and 
the  only  breach  assigned  In  It  was  and  Is 
"that  said  Burke  has  committed  a  breach 
of  said  contract  or  charter  party,  in  this: 
that  be  has  failed  and  refused  to  return 
said  steamboat Ullie  tuplalntiflatMoblle, 
Ala.,  after  tbs  expiration  of  said  charter 
part?. •  There  was  a  demurrer  to  the 
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complalat,  asalgnlDg  grouailB;  but,  as 
there  is  no  Hsalgainent  of  error  whtcb 
brinf^s  up  the  ruling  on  tbe  demnrrer,  we 
will  uot  consider  It.  Defendant,  Kearney, 
then  Hied  elglit  pleas  to  the  complaint. 
The  ffrat  was  that  at  the  time  of  tbe  char- 
ter the  ateamboat  Ullle  was  not  river 
worthy,  and  was  not  fit  for  carrylnfc 
freight  and  pnsdengera  up  and  duwn  tbe 
Mobile  and  Tumblgbee  rivers;  aecood, 
that  In  consequence  of  eultl  river  unwortbl- 
ness,  and  nut  from  any  peril  of  the  navi- 
gation, aald  steamboat  sprungr  a  leak,  and 
was  lost  on  bar  first  voyaKe;  </)/rff,  that 
by  said  charter  party  Kllng  warranted 
that  tbe  steamboat  "was  In  all  reftpecta 
fit  and  suitable.  In  strength,  structure, 
and  condition,  to  carry  a  cargo  In  tbe 
river  trade:"  and  defendant  then  nega- 
tived these  qualities,  and  averred  that  on 
ber  first  trip,  iu  less  than  a  month  after 
the  contract,  from  no  peril  of  tbe  naviga^ 
tion,  bat  from  her  own  onBtnew  and 
river  unworthineBe.shAsank,  and  was  lost; 
i^urth  plea  avers  that,  by  force  of  tbe  con- 
tract, plaintiff  was  bound  to  see  that  the 
boat  was  river  worthy,  and  In  suitable 
condition  for  the  service,  and  neglected  tu 
do  BO,  and  that  in  less  than  a  month  the 
boat  was  lost,  In  consequence  ol  ber  own 
rtver  nnworthinesa;  Sftb,  that  tbe  boat 
sank,  and  perished  In  less  than  a  month 
after  she  was  chartered,  before  any  hire 
had  accrued ;  sixth,  same  as  fltth,  with  tbe 
additional  averment  that  the  boat  was 
lost  without  the  faalt  ut  Burke  or  defend- 
ant: aeveath,  that  boat  was  lost,  on  her 
first  voyage,  from  no  peril  of  therlrer.bat 
from  inherent  weakneiMB  and  river  unwor- 
thlness,  and  that  It  was  not  In  Burke's 
power  torniseher;  eigblb,  thattheeteum- 
boat,  by  her  own  inherent  weakness  and 
river  unwortblncss.  was  rendered  inca- 
pable of  being  returned  to  plaintlfl.  Plain- 
tiff demurred  In  gross  to  1st,  2d,  3d,  4th, 
7th,  and  8tb  pleas  of  defendant,  "raising 
tbeqneetlon  of  river  unwurthlnesa."  He 
asalttned  groonds  of  demnrrer:  "/^Vrat, 
because,  by  tbe  terms  of  said  contract  uf 
charter  party,  defendant's  principal  hired 
said  boat  as  she  was.  and  expressly 
agreed  to  return  her  to  plaintiff  In  same 
condition  as  when  received."  Second  as- 
nlgnment  is  not  materially  different  from 
first.  Third  assignment  denlMthat  by  the 
terma  of  tbe  charter  party  there  Is  any 
warranty  of  the  river  worthiness  ut  tlie 
steamboat.  Fonrth  assignment  Is  sub- 
stantially like  the  first  and  second.  Plain- 
tiff also  demurred  "to  the  fifth  and  sixth 
pleas,  tiecause  they  present  nu  issue  of 
law  or  fact."  The  court  overruled  thnse 
demurrers,  and  tbe  plaintiff  then  took  la- 
sue  on  the  pleas. 

The  contract  or  charter  party  contains 
no  express  guaranty  ur  other  provision  In 
reference  to  thesoundueas  or  river  worthi- 
ness of  tbe  steamboat  IjUlIe.  If  there  was 
any  guaranty,  it  was  one  implied  from 
the  nature  of  the  contract.  We  have  stat- 
ed above  that  the  only  breach  of  Burke's 
contract  atlpnlatlona  whicb  Is  assigned  In 
the  s'>cond  count  ts  that  be  failed  and  re- 
fused to  reatore  the  steamboat  to  Kling. 
The  contract  or  charter  party  expressly 
ImpoHOB  many  duties  on  Burke.  We  men- 
tion onljr  two  of  tbem.    Third.  The  aald 


Peter  Burke  la  to  insure  the  said  Lfllle,  if 
she  can  be  Insured,  In  and  for  the  benefit 
of  snld  AuguatKling.for  the  sum  of  fifteen 
huudred  dollars;  he,  th^ said  BnrRe,  pay- 
ing all  the  premiums  on  said  Insurance 
policy,  and  said  pulley  to  be  delivered  to 
aald  KlIng  within  two  weeks  from  the 
signing  of  this  charter  party.  •  •  • 
Filtb,  The  aald  Peter  Burke  doth  agree  to 
return  the  said  steamboatLltlle  toAugust 
Kling,  in  the  city  of  Mobile,  state  of  Ala- 
bama, upon  the  expiration  of  this  charter 
party.  In  the  same  condition  as  when  re* 
celved,  ordtuary  wear  and  tearexcepted. 
If  said  T.lilie  should  sink,  the  said  Peter 
Burke  is  to  do  all  in  bis  power  to  raise 
her."  The  testimony,  without  conflict, 
surely  proved  the  truth  uf  defendant's 
fiftli  plea.  The  only  averment  ut  fact  set 
np  by  that  plea  In  bar  of  plaintiff's  action 
was  "that  said  vessel  sunk  and  perished 
before  a  month  had  run  and  any  payment 
of  hire  had  accrued."  On  this  plea  plain- 
tiff had  taken  Issne,  and,  when  Its  truth 
was  proved,  defendant  was  entitled  to  a 
verdict.  Defendant  had  in  writing  re- 
quested the  court  tu  charge  tbe  Jury  that. 
If  they  believed  the  evidence,  the.v  must 
find  for  the  defendant,  and  the  court  bad 
refused  to  ao  charge.  This  was  excepted 
to,  and  la  aaalgned  as  error.  In  the  then 
state  of  the  pleadings,  this  charge  nnght 
to  have  been  given.  Brewing  Co.  v.  Hand- 
ley,  90  Ala.  4S6,  7  South.  Rep.  912.  This 
plea  bad  been  demurred  to  by  plaintiff, 
and  the  demurrer  overruled.  "The  plea  be- 
ing Insnfficient,  If  defendant  bad  auvceeiled 
tn  the  court  below,  and  plaintiff  had  ap- 
pealed, we  wonid  have  reversed  tbe  Judg- 
ment of  the  circuit  court  overruling  the 
demurrer  to  the  Btth  plea.  So.  If  defend- 
ant liad  Hucceedud  in  Obtaining  a  verdict 
on  the  fifth  plea,  it  is  not  Improbable  that 
plaintiff  would  have  moved  fur  a  replead- 
er. Mudge  V.  I'reat,  57  Ala.l;  Irion  v. 
Lewis,  56Ala.  190;  Railway  Co.  v.  Propat, 
8D  Ala.  1.  7  8oDth.  Bep.  fi35. 

In  view  of  these  principles,  there  possi- 
bly migbtbecondltlons  In  wnlch  we  would 
hold  that  one  error  bad  neutralized  the 
other,  and  on  that  account  refuse  to  re- 
verse. To  Justify  such  possible  ruUng.it 
would  be  necessary  for  the  record  to  show 
affirmatively  and  clearly  that  no  injury 
was  done.  The  record  before  us  is  not  In  a 
condition  to  anthoriie  us  tu  make  that 
statement.  It  la  not  satisfactorily  shown 
that  all  the  meritorious  queKtluns  which 
arise  out  of  this  transaction  have  been 
raised  by  the  pleadings  or  puttsed  on  In 
the  court  below.  We  state  some  inqulrleH 
which  suggest  tbemsdves,  which  sbould 
be  probably  considered  on  a  second  trial, 
but  we  must  not  be  considered  as  Intimat- 
ing a  positive  conviction  In  regard  to 
them.  Thecontract  belngin  writing,  alllts 
provisions  must  be  taken  Into  tlieaceount 
In  giving  It  itH  proper  interpretation.  Tbe 
inquiries  we  suggest  an; — First.  Does  the 
contract  impose  on  Burke  an  uncondi- 
tional liability  to  return  tbe  vessel  at  the 
expiration  of  the  lease?  Poea  not  the 
clause,  "  It  said  Llllle  ataould  elnk.  tbe  said 
Peter  Burke  Is  to  do  all  in  hlti  power  to 
raise  her,"  relieve  him  of  such  absolute  lia- 
bility 7  Second,  Does  not  that  clause  Im- 
pose on  Peter  Buiice  the  doty  of  doing  all 
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In  bla  power  to  raise  tbe  vessel  If  sbe  sunk, 
or  to  show  that  such  efforts  woald  be 
frultlena,  and  tbat  she  could  notbe  raised? 
Third.  Was  It  not  Burke's  duty  to  Insure 
the  veflsel  belore  startiDK  bor  ona  voyaice, 
ortoabowhe  could  not  obtain  iosurAnce 
OD  ber?  and  are  not  the  two  wveks  al- 
lowed for  deMrerloB  tbe  polley  contlued 
tu  the  mere  act  of  delivery,  wltboot  en- 
larglog  the  time  for  Bulng  out  tbe  policy? 
Reversed  and  remanded. 

(9E  Alft.  lit) 

•Dkitsd  States  Rollinq  Stock  Co.  t. 

Clark  et  at. 
(Supreme  Count  qf  Alabama.  April  11, 1893.) 
BHERirr*8  Fees — Attaohmekt. 
Code,  I  8687,  relatlofC  to  sheriff's  oommle- 
■lons,  provides  tbat ''when  an  attacbmeut  is  1^ 
blm  levied  on  personal  property,  wtalcb  Is  re> 

eevied,  or  the  cause  is  settled  without  a  sale,  he 
entitled  to  one  half  the  oommtsslons  od  the 
amoiiDt  of  the  demand  sued  for,  allowed  him  for 
making  money  on  execotion,  to  be  paid  by  tbe 
party  paying  sncb  demand  or  replevying  such 
property. "  Udd,  that  the  word  ''demand**  means 
the  amount  which  plaintlfl  In  attaehment  la  en- 
titled to  recover. 

Appeal  from  city  court  of  ADnlatou;  F. 
B.  Cassadv,  Judge. 

Proceedings  In  attachment  by  Clark  & 
Co.  against  tbe  United  States  Boiling 
8toek  Company.  Settled  wlthoat  sale. 
Defendant's  mutton  to  retax  costii  over- 
mled.   D^endant  appenls.  Beversed. 

J.J.  Hy/7e£f  and  Tompkins  &  Tray,tov 
appellant.  Caldwell  &  Jobaatoo,toT  ap- 
pellees, 

Walkbr,  J.  Tbe  attaebment  In  this 
cane  was  sued  ont  for  tbe  sam  of  f 12.000. 
Tbe  amonnt  really  due  to  tbe  plaintiRs 
was  less  than  $4,200.  That  amonnt  was 
paid  by  the  defendant  to  tbe  plaintiffs  be- 
fore Judgment.  In  taxing  the  costs  the 
sheriff  was  allowed  commissions  on  912,- 
000,  and  the  drenlt  court  refused  to  reduce 
tbls  item,  or  to  order  tbe  conimlssions  to 
be  taxed  only  on  the  amonnt  really  due 
and  paid.  Tbe  following  Is  tbe  provision 
fixing  tbe  sheriff's  commissions  In  such  a 
CBHe:  "When  an  attachment  Is  by  him 
levied  on  personal  property,  which  Is  re- 
plevied, or  (because  Is  settled  without  a 
sale,  be  Is  entitled  tu  one  balf  the  commis. 
aiuns  upon  the  amount  of  the  demand 
sued  for,  allowed  him  for  making  money 
on  execution,  to  be  paid  by  the  party  pay- 
ing such  demand  or  replevying  such  prop- 
erty." Code.  §  8687.  The  word  "de- 
mand,"as  used  in  this  statute,  dues  not 
menu  the  amount  claimed  or  tbe  dam- 
ages laid  In  the  attachment  affidavit  or  in 
the  complaint.  It  raenns  what  the  plain* 
tiff  was  entitled  to  requiretbedefendant  to 
pay.  In  ordinary  legal  usage,  the  words 
"debt"  and  "demand"  are  of  kindred 
meaning,  but  tbe  latter  word  Is  a  term  of 
much  mure  comprehensive  signification 
than  tbe  former.  The  term  "debt"  Im- 
ports a  sum  of  money  owing  upon  a 
contract,  express  or  implied ;  while  the 
term  "demand"  embraces  rightful  claims, 
whether  founded  upnn  a  contract,  a 
turt,  or  u  superior  right  of  property.  In 
re  Denny.  2  Hill,  220;  Drews  v.  Coles,  3 
TyrW.  610.  Tbe  atatate  which  enamer- 


ates  the  classes  of  "demands"  for  wblcb 
attachments  may  Issae  In  tbe  first  place, 
authorizes  the  issue  of  the  writ  "tn  en- 
force the  collection  of  adebt;"  next,  "for 
any  moneyed  demand,  tbe  amount  of 
which  can  be  certainly  ascertained. " 
Code  IHSS.  S  2920.  Tn  such  connection  the 
meaning  of  the  words  "debt"  and  "de- 
mand "  Is  plain.  They  ars  used  to  describe 
certain  claeaes  of  rights  of  action.  Neither 
of  them  covers  anything  mure  than  what 
Is  due  to  the  plaintlfl  in  attachment, — the 
amount  which  he  Is  entitled  to  recover. 
We  think  it  Is  plain  tbat  the  phrase,  "the 
amount  of  the  demand,"  as  need  In  the 
statute  fl!tlng  tbe  sherifl's  commissions 
when  the  attachment  suit  is  settled, 
means  the  amount  which  the  plalutllf 
was  entitled  to  be  paid  by  the  defendant. 
To  construe  these  words  as  requiring  the 
rommisslons  to  be  calculated  on  the 
amount  claimed  by  the  plaintiff,  regard- 
less of  what  was  really  due,  would  I'eeolt 
in  putting  It  in  his  power  to  defeat  one  o( 
the  purposes  of  the  statnte.  It  was  erl- 
dent].v  Intended  by  tbe  statnte  to  secure 
to  the  defendant  tbe  right  to  save  costs 
by  discharging  bis  liability  or  by  replevy- 
ing the  property  belore  a  sale  of  It  under 
the  writ.  If  the  plaintiff  could  swell  the 
commissions  to  be  paid  by  tbe  defendant 
on  a  settlement,  merely  by  making  an  ex- 
travagant claim,  tben  tba  defoidnnt,  by 
paying  all  that  was  confessedly  dae, 
might  become  chargeable  with  a  larger 
sum  tor  the  sheriff's  commissions  than  If 
he  had  allowed  tbe  execution  of  the  writ 
to  proceed;  and  If,  as  In  the  present  case, 
the  plaintiff  bad  claimed  more  than  twice 
as  much  as  was  really  dne,  tlie  one  bait 
commissioDS  ou  the  amount  of  the  claim 
would  be  more  than  the  whole  commis- 
sions which  would  be  payable  if  there 
bad  been  no  settlement,  but  tbe  property 
bad  been  sold  under  tbe  writ,  and  tbe 
plaintiff  had  recovered  Judgment  for  all 
that  was  really  due.  It  was  never  Intend- 
ed to  give  the  plaintiff  In  attachment  the 
power  to  make  it  a  positive  disadTantage 
to  tbe  defendant  to  discharge  his  liability 
or  to  replevy  the  property  before  a  sale. 
A  construction  of  the  statute  involving 
such  a  result  is  unreasonable,  and  is  not 
required  by  the  language  used.  The  one 
halt  commissions  of  tbe  sheriff  should 
have  beenrompnted  on  tbe  amonnt  which 
WHS  really  due,  and  yvblcb  was  paid  by 
the  defendant  to  tbe  plaintiffs. 
Beveraed  and  remanded. 

(96  Ala.  «9) 

Ds  LoACB  Mills  MANnr'a  Co.  t.  Midolb- 

BROOKB. 

(Supreme  Cimrt  cf  Alabama.  April  14, 1893.) 
Gomnflsioin  or  Agent— EvmsKos—IimBtro' 

TIOHS. 

1.  In  an  aotlon  by  an  agent  to  recover  oonmila- 
slons  for  tbe  sale  of  oertain  chsttela,  where  there 
was  no  dispute  as  to  the  agency,  and  the  only 
issue  was  whether  plaintiff  had  made  the  sales, 
testimony  by  defendant  that  it  had  other  agenta 
for  tbe  sale  of  its  wares  in  tbe  coanty  where 
plaintiff  lived  and  did  business  was  irrelevant 

a.  The  conrt  properly  refused  to  charge  "that, 
wben  plaintiff  fails  to  prove  a  material  fact  in 
bis  case,**  and  neglects  to  offer  evideooe  of  the  fact 
when  be  has  the  onortanily.  the  preeiunpUon  la 
that  Booh  faot  does  not  eiut,  since  it  wr^"°M 
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that  plalDtlir  had  failed  to  provea  material  faoL 
8.  Where  there  was  no  evidence  tbat  defend* 
ant  bad  become  liable  to  pa;  or  bad  paid  a  oom- 
misaloa  OQ  these  sales  to  another  a^nt,  the  court 
propeorly  refnsed  to  charge  that  it  was  plaintiff's 
da^  to  promptly  notif  ;r  defendant  of  the  sales, 
to  prevent  It  from  paying  commissionB  to  some 
other  person  who  might  hare  seat  the  order,  and 
that,  u  plaintifl  failed  to  exercdw  raoh  cave, 
be  coold  not  reeorer.  - 

Appeal  from  clreultcourt.Coaeciib  codd- 
ty ;  John  P.  HtiBBAiti),  Jadge. 

Action  by  J.  C.  Mlddlebrooks  against 
the  De  Loacb  BillllBManafactarin];  Cuuipa- 
ny  to  recover  a  eommlsBion  lor  certain 
aalea.  Jadgment  for plalnttff.  Defendant 
appeals.  Affirmed 

TblR  was  an  action  broDKht  by  tfae  ap- 
pellee against  ttie  appellant,  and  sought 
to  recover  commissions  for  15  per  cent, 
for  making  sales  of  appellant's  mills  and 
mewhlaery  to  one  Douglass  and  Deer. 
Tbe  defendant  pleaded  tbe  general  issae. 
Ttie  terms  of  the  contract  existing  be- 
tween tbe  pialntiff  and  tbe  defendant,  the 
prices  of  the  machinery  sold  to  Deer  and 
DoaglasB,  respectively,  and  the  terms  at 
which  tbe  sales  were  made,  which  cover 
a  period  and  relate  to  tbe  character  and 
Bobject-matter  and  dealings  between  tbe 

{lartles,  are  not  controverted.  Aa  stated 
D  the  opinion,  tbe  only  controverted  fact 
Is  whether  Middlebrooks  worked  up  and 
made  either  of  said  sales,  or  is  entitled  to 
SQch  commlssiona.  There  is  only  one  ex- 
ception reserved  to  the  ruling  of  the  conrt 
upon  the  evidence,  and  tbat  was  tbe 
court's  refusal  to  allow  the  defendant's 
counsel  to  ask  De  Loach** If  he  did  not 
ba-ve  other  agents  for  the  sale  of  bis 
goods  here  In  Conecuh  connty  during  the 
years  1888-S9. "  The  cuort,  In  Its  general 
charge,  among  other  things.  Instructed 
tbe  Jury  as  follows:  (1)  "If  the  Jury  be- 
lieve from  the  evidence  that  there  was  an 
agreement  between  plnlntitf  and  defend- 
ant by  which  defendant  was  to  pay  plain- 
tiff a  commission  on  all  sales  made  by 
plaintiff,  and  on  all  (tales  that  plaintiff 
worked  up,  and  they  believe  from  tbe  evi- 
dence that  plaintiff  worked  up  the  sale 
with  Deer,  and  tbat  Deer  bongtat,  then 
defendant  woald  be  liable  as  to  tbe  sale 
to  Doer,  although  L.  Finch  &  Co.  may 
have  ordered  the  mill  for  him,  and  he  pro- 
cured It  tbroagh  sucb  order;  oralthonKh 
defendantmayhavesold  directly  to  Deer.lf 
in  the  other  respects  plaintiff  makes  out 
his  case."  The  defendant  duly  excepted  to 
the  giving  of  this  charge,  and  Eeparatoly 
excepted  to  the  refusal  of  tbe  court  to 
give  tbe  following  charges*  requested  by 
it  in  writing:  (1)  **The  court  cbarges  the 
Jury  that  the  burden  of  proof  Is  upon  tbe 
plaJntltf  to  make  out  bis  case,  and  that 
when  he,  the  plaintiff,  falls  to  prove  a  ma- 
terial fact  In  his  case,  and  haM  the  means 
and  opportunity  to  prove  such  fact,  falls 
or  neglects  to  offer  evidence  of  it,  the  pre- 
sumption Is  fair  and  Just  that  It  does  not 
exist."  (2)  "The court  churgM  the  Jury 
that  It  the  plaintiff  effected  a  sale,  or  pro- 
cured a  customer  for  tbe  defendant,  that 
then  It  was  tbe  duty  of  the  plaintiff  with- 
in a  reasonable  time  that  the  sale  was 
effected  by  blm.  or  customer  wasprocured 
by  him,  (tbe  plaintiff*)  nod  prevent  defend- 


ant paying  commission  to  snmeother  per- 
son who  might  have  sent  the  order;  and, 
it  the  evidence  falls  to  show  yon  reason- 
ably tbat  plaintiff  exercised  such  care  in 
notifying  defendant,  then  there  can  be  no 
recovery  ol  commissions  for  such  aales 
or  customers. **  There  was  judgment  for 
the  plaintiff;  and  the  defendant  brings 
this  appeal,  and  assigns  as  error  tbe  rul- 
ings of  the  court  upon  Ihe  evidence  and  the 
charges. 

Stallworth  d  Burnett,  for  appellant. 
Fumbam  A  Cram,  for  appellee. 

BfbCLBUMN,  J.  This  action  to  by  Mid- 
dlebrooks for  commissions  on  saleH  which 
he  alleges  were  made  or  "worked  up"  by 
him  for  the  defendant  company  aeits  agent. 
There  is  m*  conflict  In  the  evidence  as  to 
tbe  agency  or  tbe  terms  of  It.  Plaintiff 
was  authorized  to  make  sales  of  ma- 
chinery,, etc.,  for  defendant,  and  was  to  re- 
ceive 16  per  cent,  commissions  on  all  sales 
made  by  him,  end  also  on  all  sates  which 
resulted  from  bis  efforts, — were  worked 
up  by  bim. — though  notln  fact  consummat- 
ed by  or  through  him.  The  only  materinl 
controversy  as  to  the  facta  was  In  re- 
spect of  the  inqalry  whetbw  the  sales  up- 
on which  commissions  were  claimed  bad 
been  made  or  worked  up  by  the  plaintiff; 
and  In  this  connection  tbe  defendant  cor- 
poration sought  to  prove  tbat  It  had  oth- 
er agents  for  tbe  sale  of  its  wares  in  Cone- 
cuh county,  where  plaintiff  resided  and 
did  business.  The  court,  we  thlDk.  prop- 
erly excluded  this  proposed  evidence  from 
the  Jury.  It  was  irrelevant  to  the  Issue. 
To  have  admitted  it  would  have  been  to 
allow  tbe  Jury  to  find  that  plaintiff  bad 
not  made  or  worked  up  the  alleged  sales 
from  the  mere  tact  that  they  might  have 
been  made  by  another  agent,  without  any 
proof  that  they  were  so  made,  and  not- 
withstanding even  though  It  had  t>eenfor* 
ther  shown  that  they  were  actually  made 
by  another  agent,  yet  tbey  might  have 
been  worked  up  by  the  plaintiff  in  sach 
sort  as  to  entitle  bim  to  thecommlsslons 
he  claimed.  Nor  can  the  admissibility  of 
this  testimony  be  rested  on  tbetheory  tbat 
It  went  to  impeach  plaintiff  as  a  witness. 
Whether  or  nut  he  had  testified  that  de- 
fendant had  no  other  agent  In  that  terri- 
tory, be  could  not  be  Impeached  by  evi- 
dence contradicting  blm  In  tbat  respect, 
because  neltber  his  rights  nor  defendant's 
liability  depended  upon  that  fiict.  It  was 
an  immaterial  Inquiry,  which  could  notbe 
gone  Into  for  the  purposes  of  Impeach- 
ment. Griel  v.  Solomon*  82  Ala.  85,  2 
South.  Bep.  822. 

The  only  objection  urged  to  tbat  part 
of  the  court's  geueral  charge  to  which 
an  exception  was  reserved  Is  that  **lt  as- 
sumed facts  of  which  there  was  no  evi- 
dence."  The  objection  Is  untenable.  It 
predicates  only  these  facts:  That  there 
was  a  contract  on  the  part  of  defendant 
to  pay  plaintiff  16  per  cent,  commissions 
on  all  sales  made  or  worked  up  by  him. 
(and  thlsisnncontroverted;)  tbatplalntiff 
worked  up  the  sale  to  Deer,  (and  tbls 
plaintiff's  evidence  tends  'to  establish:) 
and  tbat  a  sale  was  made  to  Deer,  (and 
this  is  undisputed.)  Charge  1,  requested 
tor  defendant,  la  taulty  In  tnat  it  aaaames 
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that  plaintiff  bad  tafled  to  profe  a  matfr- 
rial  fact  In  bin  case,  havinK  reference,  we 
eappoee,  to  plaintiff's  connection  with 
the  ealtf  to  Deer,  since  tbat  fact  only  was 
In  dispute.  There  waserldencetendtng  to 
show  tbat  plaintiff's  efforts  had  brought 
about  this  sale,  and  Its  sufficiency  was  for 
the  Jury.  It  was  not  for  the  court  to  as- 
same,  but  for  the  jury  todetermlne,  wheth- 
er It  bad  or  bad  not  been  proved.  Charge 
2,  requested  for  tbe  defendant,  was  weAl 
relnsed  on  tbegroandof  itsbelnffabstract, 
II  upon  no  other  ground.  Its  asBumptloit 
that  defendant  became  liable  to  pay  or 
bad  paid  commissions  on  these  sales  to 
some  third  person  in  consequence  of  plain- 
tiff's negllgeut  delay  in  glrlng  notice  of  hla 
claim' Is  entirely  gratnttons;  there  is  no 
sncb  evldencelntherecord.  Thejudgment 
of  the clrenlt  Courtis  affirmed. 

(99  Als.  126}   

Pearson  et  &I.  v.  Ki.nq. 
(Supreme  Court  of  Alabama.  April  38, 1893.) 

BJSOTMBMT— PAUTTES—CONVBTAirCBOr  LAND— USB 

OF  Grastok's  Nami. 
The  heirs  of  a  persoa  who  has  oonveyed 
land  to  auother;  nrhlcm  at  the  time  is  1q  the  ad- 
verse possesaioQ  of  a  third  person,  and  the  title 
to  which,  therefore,  doea  not  pass  as  against 
suob  person,  oaaiiot,  by  a  sabseguent  release  or 
aonreyanoe  to  tbe  adverse  bolder,  defeat  ^ect- 
ment  by  ttie  nantee  in  the  name  of  his  grantw. 
Scraoton  v.  Ballard,  «H  Ala.  403,  and  Jackson  v. 
Demont,  9  Jotins.  distlngaisbed. 

Appeal  from  city  coart  of  Birmingham ; 
H.  A.  Shahpe:.  Judge. 

This  was  an  action  ofejectment  brouffht 
by  David  Pearson,  the  ancestor  of  tbe 
present  plalntllts,  Baxter  Pearson  and 
others,  against  Peyton  G.  Klug.  There 
was  a  demurrer  to  plalntlfb'  replication, 
which  was  snstalned,  and  plaiotiltB  up- 
peal.   Be  versed. 

^ebb  dt  Tillman,  for  appellants.  W,  M. 
Brooks,  for  appellee. 

Walkbr,  J.  This  Is  a  common-law  ac- 
tion of  electment.  David  Pearson.  In 
whom  one  of  the  demises  was  laid,  hav- 
ing died  pending  the  nnit,  It  was  revived 
as  to  that  demise  lu  the  names  of  his  heirs 
at  law  and  ot  the  administrator  of  bis  es- 
tate. The  defendant  Interposed  a  special 
plea  to  the  effect  that,  since  the  com- 
mencement 6l  tbe  suit,  the  heirs  ol  David 
Pearson  bad  executed  a  conveyance  of 
the  land  sned  for  tn  tbe  defSndant.  A 
demurrer  to  this  plea  having  been  over, 
mled,  tbe  plalntlHs  Interposed  a  replica- 
tion thereto  to  the  effect  that  before  tbe 
beginning  of  tbe  suit  Da  vid  Pearson  was 
seised  of  the  legal  title  to  the  land  sued 
for,  and  executed  a  conveyance  thereof  to 
StronKe  and  White,  when  he  knew  that 
the  land  was  In  tbe  adverse  posaesalon  of 
the  defendant's  tenant;  that  this  action 
was  begun  and  Is  prosecoted  for  tbe  nse 
and  beneSt  ot  said  Strange  and  White; 
that  the  deed  to  them  was  duly  recorded 
before  the  execution  of  tbe  conveyance  by 
Pearson's  heirs  to  the  defendant;  and 
that  the  defendant  had  notice  of  David 
Pear8un*8  d«ed  to  Strange  and  White 
when  bA  obtained  tbe  deed  from  David 
Pearson's  heirs  to  himself  pending  this 
BOlt.  The  d<efnndaiit*a  demurrer  to  tbki 
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tepllcatloh  was  SDstalDed.  It  is  well  set- 
tled that  a  sale  and  conveyance  of  lands, 
which  are  at  tbe  time  In  the  possession 
of  a  third  person,  holding  adversely  to  the 
grantor,  is  void  as  against  the  adverse 
possessor,  and  will  not  support  ejectment 
by  the  grantee  against  him.  S  Brick.  Dig. 
p.18,S  Bl.  The  grantor  In  such  conveyance 
may  ntlll  maintain  ejectment  agaluet  the 
adverse  bolder,  and  tbe  latter  cannot 
plead  tbe  eonveyonee  In  bur  of  the  salt. 
The  conveyance  la  void  as  to  blin,  and 
be  cannot  set  It  up  as  a  defense.  Davis  v. 
Cnrry,  85  Ala.  183,  4  Bontb.  Rep.  734.  The 
conveyance  Is  void  only  as  against  the 
adverse  possessor  and  persons  in  privity 
with  blm.  As  to  all  others,  and  as  be- 
tween the  parties,  It  Is  yalld  and  opera- 
tive. Tarbrough  v.  Avant,  66  Ala.  526; 
Harvey  v.  Doe,  33  AIn.  687;  Abernathy  v. 
Boasman,  '24  Ala.  189.  The  execution  of 
the  deed  Imports  that  the  grantor  Intends 
to  vest  tbe  title  In  his  grantee,  and  to 
confer  upon  blm  the  beneOetal  enjoyment 
of  tbe  property,  so  far  as  that  result  may 
be  accomplished  legally.  Becansu  of  the 
rule  of  law  wblch  invalidates  the  deed  as 
against  tbe  adverse  holder,  it  cannot 
operate  to  anthoriise  the  grantee  to  sue  In 
his  own  name  for  tbe  recovery  of  the 
land  from  such  adverse  holder.  But  this 
rule  of  law  does  not  stand  In  tbe  way  of 
tbe  grantor  anthor4ilDg  the  use  of  bis 
name  in  a  salt  for  the  recovery  of  the  prop- 
erty. Courts  of  law  long  ago  recognised 
the  right  of  a  transferee  of  a  chose  In 
action  wblch  was  not  assignable  nnder  the 
common  law. to  use  thenameof  the  trans- 
ferrer In  a  salt  thereon.  Though  sncb  as- 
fdgnment  was  void  as  to  the  debtor,  yet 
It  bound  the  creditor  to  permit  the  use 
of  Ills  name  by  bia  transferee  for  tba  ea- 
forcement  bf  the  demand.  On  like  consid- 
erations. It  has  been  held  that  a  convey- 
ance ol  land  adversely  held  aathorises  the 
grantee  therein  to  use  the  grantor's  name 
In  a  salt  for  the  recovery  of  the  property. 
The  qoestlon  was  presented  lu  the  case  of 
Steele  r.  Downing.  00  Ind.  478-487.  It 
was  there  said :  "We  are  satlsfled.  both 
upon  reason  and  authority,  tbat  where  one 
conveys  land  to  another,  which  at  the 
time  Is  In  the  adverse  possession  of  a 
third  person,  whereby  tbe  title  cannot 
pass  as  against  tbe  party  thus  In  posses- 
sion, the  grantor  Impliedly  aathorises  the 
grantee  to  use  bis  (the  grantor's)  name. 
In  an  action  to  recover  tbe  land  from  tbe 
party  tbns  in  the  poBsesslon  thereof.* 
The  result  ot  tbe  decisions  baa  been  stated 
to  be  that  the  deed  Is  construed  to  be  a 
power  of  attorney  authorising  thegrantee 
to  use  thB  grantor's  name,  as  plaintiff  In 
ejectment,  to  recover  the  lands,  evan 
against  tbe  will  of  the  latter.  Sedg.  &  W. 
Tr.  Title  band.  (2d  Ed.)  S  190.  The  recov- 
ery inurcH  to  the  beneUt  of  the  grantee, 
tbongh  the  action  la  prosecuted  In  the 
name  of  the  grantor.  Brnneon  v.  Mor- 
gan, 86  Ala.  318.  6  South.  Kep.  496.  It  is  a 
general  rule  tbat  there  can  be  no  recovery 
In  favor  of  the  plaintiff  on  the  record  after 
he  has  released  or  transferred  bis  claim  to 
tbe  defoidant.  This  court  haa  recog^ 
nlsed  an  exceptioa- to  this  rule  in  salts 

{»ro8eooted  lu  the  name  (rt  an  aaslanor 
or  tiie  benrtt  ot  tbe  asidgnee  of  a  chose  ia 
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action  Before  the  statate  req a irerl  a  cer- 
tain clase  of  aach  sultn  to  be  prosecuted  In 
the  name  of  the  party  rsaliy  Interested, 
courts  of  law,  even  In  salts  in  the  name  of 
the  asslgnitr,  took  notice  of  the  rtffbts  of 
the  asBlsnee,  and  woold  oot  permit  them 
to  be  prejadlced  by  the  acta,  declarations, 
or  admissions  of  the  assignor,  done  or 
made  alter  the  assignment.  I  Brick.  THg, 
p.  127,  §§  6&-^.  The  assignment  was  ^vea 
such  effect,  as  between  tbe  parties,  that 
thereafter  the  aealsnor  could  not  defeat 
the  action  prosecuted  in  hid  name  tor  the 
benefit  of  the  assignee.  The  position  of  a 
grantee  In  a  conveyanee  of  land  held  ad- 
Tersely  is  similar  to  that  occupied,  at  the 
common  law.  by  an  assignee  of  a  chose  In 
action.  In  each  case  the  transfer  Is  bind- 
ing between  the  parties,  and  Is  Toid  only 
as  to  third  persons  who,  according  to  the 
theory  of  the  law.  might  be  prejudiced  by 
hpTlng  claims  against  them  put  In  the 
hands  of  others  than  tbe  original  holders. 
In  each  case,  if  the  suit  is  against  such 
third  person,  it  may  be  prosecuted  In 
the  name  of  the  transferrer  for  the  beneSt 
of  the  transferee.  The  reasons  against 
permitting  the  transferrer  to  defeat  such 
suit  by  anything  said  or  done  by  hlra 
after  tbe  transfer  are  equally  applicable 
in  each  of  the  two  eases.  Those  reasons 
hare  led  several  conrts.  Id  which  the  ques- 
tJon  has  been  presented,  to  the  conclusion 
that  a  grantor  in  a  conveyance  of  land 
held  adversely  cannot,  by  a  subneqnent 
release  or  conveyance  to  the  adverse 
holder  or  by  an  order  to  dismiss,  defeat 
an  action  brought  In  his  name  for  a  re* 
covery  of  the  land  from  the  adverse  holder 
for  the  benefit  of  the  Srst  grantee.  Stee- 
ple V.  Downing,  60  Ind.  478;  White  t.  Pat- 
ten, 24  Pick.  824;  Famum  v,  Peterson,  111 
Mass.  148;  McMahan  v.  Bowe,  114  Mass.  140. 
This  concluHlon  Is  supported  by  a  consid- 
eration which  Is  welt  illustrated  In  the 
present  case.  David  Pearson's  heirs,  who 
eiecuted  the  deed  reJled  on  by  the  defend- 
ant, had  only  such  right  to  tbe  land  as 
descended  to  them  from  their  ancestor. 
So  tar  as  tbe  defendant  claims  nnder  their 
deed,  be  stands  In  their  shoes.  He  bas 
no  greater  rights  by  virtue  of  that  deed 
than  his  grantors  had  at  the  time  it  was 
executed.  Tbelr  ancestor's  prior  convey- 
aace  was  binding  on  them  In  favor  of  his 
grantees.  That  conveyance  conferred 
upon  tbe  grantees  therein  the  right  to  use 
the  name  of  the  grantor  or  of  his  heirs  In 
an  action  of  ejectment  against  tbeadverse 
bolder.  Neither  tbe  grantor  nor  his  heirs 
conid  refuse  the  use  of  tbelr  names forsuch 
a  purpose.  They  could  not  confer  upon 
another  a  rigbt  which  tbey  did  not  tbem- 
svlves  have.  The  defendant's  adverse  pos- 
session entitles  him  to  treat  the  deed  to 
Strange  and  White  as  a  nullity.  But 
when  he  abandons  this  position,  and  sets 
up  a  claim  under  the  gran  tor  in  that  deed, 
to  that  extent  he  puts  himself  in  privity 
with  that  grantor,  and  derives  from  bim 
only  such  rights  as  the  latter  bad.  So  far 
as  the  defendant  claims  under  the  deed  to 
him  from  David  Pearson's  heirs,  be  relies 
on  tbelr  rights  as  against  Strange  and 
White;  and  that  deed  cannot  haveetfect 
to  defeat  tbis  suit,  as  the  grantors  there- 
in had  no  right  tu  prevent  the  proeecu- 


tion  of  the  suit  In  their  names  for  the  ben- 
efit of  their  auceator'e  grantees.  It  re- 
sults from  this  conclusion,  which,  we  are 
satisfied.  Is  correct,  that  the  demurrer  to 
the  replication  to  the  defendant's  special 
plea  numbered  2  should  have  been  over- 
ruled. Tbe  authorities  clt«td  for  the  ap- 
pellee are  not  against  this  ruling.  They 
only  assert  the  general  rule  that  In  ac- 
tions of  ejectment,  as  In  other  forms  of 
action,  a  release  or  transfer  of  hiM  claim 
by  the  plaintiff  pending  tbesult  will  defeat 
his  right  to  recover.  Doe  v.  Colllua.  7 
Ala.  480;  Suranton  v.  Ballard,  64  Ala.  402; 
Jackson  v.  Demont,  9  Johns.  55.  Neither 
of  tbe  eases  cited  Is  an  authority  against 
the  proposition  that  a  grantor,  io  a  con- 
veyance of  land  belli  adversely,  cannot 
prevent  the  use  of  his  name  by  the  gran- 
tee In  an  action  for  the  recovery  of  the 
land  for  the  benefit  of  the  latter.  In  ac- 
tions of  ejectment,  as  in  other  actlona 
which  may  be  prosecuted  In  the  name  of 
one  person  for  tbe  benefit  of  another, 
when  tbe  facts  are  brought  to  the  atten- 
tion of  the  court.  It  will  not  shut  its  eyes 
to  the  rights  of  the  person  beneficially  In- 
terested in  the  prosecution  of  tbe  suit,  but 
will  protect  them  against  the  unautbur- 
Ised  conduct  of  tbe  nominal  plaintiff.  Ro- 
den  V.  Muniliy,  10  Ala.  801.  For  tbe  error 
In  sustaining  the  demurrer  to  the  replica- 
tion tha  Judgment  must  be  reversed. 
Reversed  and  remanded. 


(K  All.  «&> 

Hddbo.*!  t.  Germain  Fnorr  Co. 

(Supreme  Ctmrt  of  Alabama.  April  26,  189Sl) 

BaLB— ImPBOTIo:!  BBFOBB  ACOEPTANOB. 

Where  fruit  wbi(dt  was  to  be  shipped  from 
a  distance  was  subject  to  Inspeotion  by  the  bayer 
before  acoeptasoe,  tuid  an  opponanityfor  luspec- 
tiOD  was  given  witbtn  a  reasonable  time  after  ar- 
rival, whiob  the  buyer  refused  to  make,  it  is  no 
defense  to  an  aotlon  tot  the  prioe  that  an  inspe^ 
tion  was  refaaed  by  the  curler  Immediately  on 
tbe  arrival. 

Appeal  from  city  conrt  of  Birmingham; 

H.  A.  Sqabpe,  Jndee. 

Action  by  the  Germain  Fruit  Company 
against  B.  B.  Hudson  to  recover  a  bal- 
ance due  from  the  sale  of  oranges  under  a 
contract.  PlaintlK  had  Judgment,  and 
defendant  appeals.  Afilrmed. 

Upon  the  introduction  of  all  the  evi- 
dence, tbe  substance  of  which  Is  enffl- 
clentiy  set  forth  in  the  opinion,  the  court, 
at  the  request  of  the  plnlntlff,  gave  the 
following  charges  In  writing:  (1)  "The 
court  charges  the  Jury  that  the  plaintiff 
bad  a  reasonable  time  after  the  sale  of  the 
fruit,  under  all  the  circnmstances  of  the 
case,  to  deliver  the  fruit,  and  to  allow  an 
opportunity  tor  Inspection;  and  If  tbe 
Jury  further  believe  that  the  9th  day  of 
May  was  within  such  reasonnble  time, 
and  if  the  Jury  further  believe  that  on  the 
9tb  day  of  May  the  plaintiff,  through 
Jones,  offered  tbe  defendant  an  oppor- 
tunity to  inspect  the  trolt,  and  that  the 
defendant  refused  to  Inspect  the  oranges, 
and  to  accept  them,  then  the  refusal  of  the 
defendant  to  Inspect  the  fruit  was  wrong- 
fol."  (2)  "The  conrt  charges  tbe  Jury 
that  If  defendant  informed  Jones  that  he 
would  not  examine  the  trnlt,  and  wonhi 
not  accept  It  beeanae  he  had  made  otiker 
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arrangements,  then  the  plaintiff  was  not 
boana  to  make  any  further  uffer  or  pro- 
Tide  any  forthtir  upportanlty  for  iDspec- 
tlon;  and  II  the  Jury  farther  believe  from 
the  oTldence  that  the  reaeonable  time  for 
examination  after  arrival  bad  not  then 
expired,  then  the  defendant's  refnaal  to 
Inspect  the  fruit  was  wrongrnl."  (8) 
"The  court  charges  the  Jury  that  if,  with- 
in a  reasonable  time  after  the  arrival  of 
the  fruit  in  Blrmlnsbam,  tbe  defendant 
was  offered  an  opportunity  to  examine 
the  fruit  nod  refused  to  do  so,  then  his 
refusal  was  wrongful."  (4)  "If.  within  a 
reasonable  time  after  the  arrival  of  tbe 
frolt  In  Birmingham,  tbe  d^ndant  was 
ottered  by  the  plalntllf.  through  Jones,  a 
reuBonable  opportunity  to  Inspect  tbe 
fruit,  and  refused  to  do  so,  or  to  accept 
the  (rult,  then  bis  r^uaal  to  inspect  the 
frolt  was  wrongful,  although  you  further 
find  that  the  raUruad  company  had  before 
then  refused  to  allow  an  Inspection."  (5) 
"If  the  Jury  believe  from  the  evidence  that 
the  defendant  was  offered  an  opportunity, 
within  a  reasonable  time  after  the  sale  of 
the  fruit,  to  inspect  the  same, and  that  de- 
fendant refused  such  offer  or  privilege  of 
inspection,  then  his  refusal  was  wrong- 
ful." (6)  "It  tbe  Jury  believe  from  the  evi- 
dence that  the  defendant  refused,  within  a 
reasonable  time  after  tbe  sale,  to  Inspect 
the  trait,  and  that  be  stated  that  he 
would  not  Inspect  or  receive  It,  then  the 
plaintiff  was  not  bound  to  make  any  fur- 
ther utter,  or  otter  any  further  opportn- 
nity  of  Inspection."  (7)  "Although  thede- 
fendant  may  have  demanded  of  Jones, 
plaintiff's  agent,  to  he  given  an  opportu- 
nity to  examine  tbe  fruit,  and  Jones  failed 
at  that  time  to  allow  such  examination 
without  refusing  to  do  so,  If  within  a  rea- 
sonable time  after  such  demand  was  made 
the  opportunity  was  given  defendant  to 
make  Huch  examination,  and  defendant 
refused  to  examine  it,  such  refasal  on  the 
part  of  defendant  was  wrongful. **  (K) 
^If  thu  Jary  believe  from  the  evidence  that, 
within  a  reasonable  time  after  the  arrival 
of  the  fruit  here,  tbe  plaintiff  offered  the 
defendant  an  opportunity  to  exanilue  tbe 
fruit,  and  defendant  declined  to  examine 
sueb  fruit,  and  to  take  tbe  same,  then 
such  refusal  on  tbe  part  of  defendant  was 
wrongful."  Tbe  defendant  separately  ex- 
cepted to  tbe  giving  of  each  of  these 
charges,  and  also  reserved  an  exception  to 
the  court's  refasal  to  give  the  following 
charge  requested  by  him  In  writing:  (1) 
"The  court  charges  tbe  jury  that  if  the 
plaintiff  through  its  agent,  W.  H.  Junes, 
agreed  to  let  defendant  examine  tbe  fruit, 
and  not  to  take  unless  the  same  was 
found  to  be  sound  and  bright;  that  de- 
fendant, upon  the  arrival  of  the  fruit, 
demanded  tbe  rlsrbt  to  examine  the  fruit; 
and  that  the  right  to  examine  the  trait 
was  denied  him  by  the  railroad  company, 
— this  gave  the  defendant  the  right  to 
then  refuse  to  take  the  fruit." 

Lnne  &  White,  tor  appellant.  Cabaniss 
A  Weakley,  for  appellee. 

Coleman,  J.  All  the  assignments  of 
error  are  based  upon  the  charges  given  by 
the  court  for  plaintiff,  and  the  refasal  to 
chai^ge  aa  requested  by  defendant.  Tbe 


cause  of  action  Is  founded  npon  a  contract 
for  the  purchase  of  a  car  load  of  oranges, 
sold  by  appellee  to  the  appellant, und  was 
brought  to  recover  the  difference  between 
tbe  contract  price  and  the  amount  realised 
from  the  sale  of  tbe  oranges.  Tbe  evi- 
dence shows  that  the  fruit  was  sold  by 
plaintiff  though  Its  agent,  W.  H.  Jones, 
of  Birmingham.  Ala.,  to  be  shipped  to  tbe 
defendant  at  Birmingham,  Ala.,  "subject 
to  inspection,  aud  to  be  received,  if  fouud 
by  blm  to  be  sound  and  bright,  and,  if 
otherwise,  to  be  rejected."  Tbe  fruit  was 
shipped  from  Los  Angeles,  Cel.,  to  Blr- 
mlngbam.  Ala.  Tbe  defense  relied  upon 
for  refusing  to  accept  the  ear  load  of 
oranges  is  set  np  in  the  special  plea  of  the 
defendant,  which  avers  that  tbe  "plaintiff 
agreed,  by  and  with  the  defendant,  that 
tbe  said  defendant  would  be  allowed  to 
open  said  car,  and  examine  the  fruit,  on 
Its  arrival  In  Birmingham,  before  taking 
or  receiving  the  same;  and  defendant 
says,  on  tbe  arrival  of  the  said  car,  he 
asked  and  sought  permission  to  open  the 
ear.  and  to  examine  the  fruit,  all  of 
which  was  denied  him,"  etc.  It  Is  not 
pretended  that  the  fruit  did  not  arrive  at 
Its  destination  within  due  time,  or  was 
not  of  tbe  quality  agrned  to  be  shipped; 
neither  la  it  controverted  that  the  defend- 
ant, by  virtue  of  his  contract  of  purchase, 
had  tbe  right  to  examine  the  fruit,  before 
accepting  It.  The  real  contest  Is  na  to 
whether  tbe  defendant  In  fact  was  refused 
permission  to  examine  tbe  fruit,  within 
the  contemplation  of  tbe  parties,  and 
whether  he  was  Jastlflable  In  refusing  to 
receive  the  frnlt.  It  is  proven  that  tbn 
oar  having  tbe  oranges  arrived  In  Bir- 
mingham on  the  7th  of  May,  1890.  It  Is 
further  proven,  that  W.  H.  Jones,  the 
agent  of  tbe  shipper,  wae  In  BIrralagbam, 
and  this  was  known  to  the  defendant.  It 
Is  not  denied  that,  on  the  day  of  the  ar- 
rival of  the  car,  tbe  defendant  was  noti- 
fied by  tbe  agent  of  the  railroad  that  tbe 
fruit  bad  arrived,  and  that  on  the  same 
day  the  defendant  applied  to  the  railroad 
agent  for  leave  to  examine  the  oranges, 
aud  that  the  railroad  agent  refused  to 
permit  tbe  examination  upon  the  ground 
that  tbe  bill  of  ladlngdld  not  autborise  It. 
The  remaining  testimony  Is  somewhat 
conflicting.  That  of  the  plaintiff  tends  to 
show  that,  on  tbe  eveufug  of  tbe  7tb,  the 
day  of  arrival  of  the  fruit,  tbe  defend- 
ant notified  W.  H.  Jones,  tbe  agent  of  the 
shipper,  of  the  arrival  ol  tbe  fruit,  that  he 
bad  applied  to  the  railroad  agent  to  ex- 
amine the  fruit  and  had  been  refused,  and 
that  he  was  anxious  to  get  tbe  fruit.  The 
agent,  Jones,  then  stated  he  would  get  per- 
mission, and  the  evldeucesfaows  that  Jones 
telegraphed  immediately  to  tbe  shipper, 
and  that  on  the  next  day,  the  iijtfa  of  May, 
he  received  permission,  and  offered  to  the 
delendant  penslssion  to  examine  the  fruit, 
and  offered  to  turo  it  over  to  blm,  and 
that  defendant  refused  to  inspect  the  fruit 
or  to  take  It,  because  "he  was  not  al- 
lowed to  examine  It  when  he  wanted  to 
do  so."  The  defendant's  testimony  tend- 
ed to  show  that  the  offer  of  the  agent, 
Jones,  to  permit  the  examination,  was 
made  on  the  )Oth  of  May,  and  that  the 
defendant  bad  made  other  arraugemeiits 
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by  that  Ume.  There  waa  evidence  tend- 
ing to  show  that  oranKee  at  thaCneaeoD 
of  tbe  year  would  keep  two  or  three 
weeks,  and  that  offered  by  defendant 
tended  to  show  that  oranges  at  that  Hea- 
BOD  of  the  year  were  In  danger  of  rottlDK 
onleea  sold  and  uaed  quickly.  The  bill  uf 
lading  was  attactied  to  a  check  drawn 
on  the  defendant  tor  tbe  pnrrhcwe  money 
through  a  bank  at  Birmingham.  The  evi- 
dence la  anfflelently  stated  to  test  the  cor> 
rectness  of  the  ruling  of  the  court  upon 
the  charges  given,  and  the  refusal  to 
charge  sh  reqneHted.  The  purchaser  was 
Dot  compelled  to  pay  tbe  purchase  money, 
and  thereby  secure  a  delivery  ol  the  bill  of 
-lading  and  frnlt  before  exercising  tala 
right,  under  bla  loatrnct.  to  Inspect  tbe 
fruit.  We  are  clearly  ol  the  opinion,  bow- 
ever,  that  if  he  had  pnrsoed  tUIs  course 
merely  to  get  control  of  tbe  car  ur  goods, 
so  as  to  make  the  inspection,  tbe  payment 
of  tbe  purchase  mooej ,  under  each  dream' 
Btaneea  and  lor  tbla  purpose,  would  not 
have  been  a  waiver  of  the  right  to  exam- 
ine and  reject  the  fruit  if  It  failed  to  corre- 
spond with  tbe  quality  purchased.  Wben 
goods  nf  a  certain  quality  are  tu  be 
shipped  from  a  distance,  and  delivered  at 
a  designated  place,  subject  to  Inspection 
by  the  buyer,  and  no  tlms  Is  fixed  by  tbe 
contract  wltbln  wblcb  tbey  are  to  be  de* 
llvered ,  or  tbe  right  ot  Inspeetton  to  be  ex- 
ercised, it  Is  understood  the  law  says  that 
a  reasonable  time  Is  allowed  for  the  deliv- 
ery, and  a  masouable  time  after  their  ar^ 
rival  is  allowed  to  tbe  buyer  within 
which  be  must  make  the  Inspection. 
What  Is  a  reasonable  time  depends  upon 
tbe  facts  and  clrenmstanees  of  tbe  par- 
ticular case,  to  be  found  by  the  Jury. 
BenJ.  Sales,  p.  610:  Plerson  v.  Crooks,  115 
N.  Y.  530.  23  N.  E.  Rep.  349;  Dlversy  v. 
Kellogg.92Amer.  Dec.  154.44  111.  114.  After 
the  buyer  refused  to  examine  or  accept  the 
goods,  tbe  plaintiff  was  under  no  obliga- 
tion to  continue  for  an  indefinite  time  tu 
Innist  upon  the  acceptance  ot  tbe  fruit  by 
tbe  buyer.  As  we  eonetroe  the  cbarges 
given  for  tbe  plaintiff  wben  applied  to  tbe 
evidence,  they  as8«rt  the  law  correctly. 
The  charge  requested  by  the  defendant 
asserts  the  proposition  that  If,  upon  the 
arrival  ot  the  fruit,  the  railroad  company 
then  denied  tbe  right  of  examination  to 
defendant,  such  refusal  on  the  part  ol  the 
railroad  gave  him  the  right  to  reject  the 
Irult.  We  do  not  understand,  from  the 
contract  as  stated  In  the  evidence,  that  tt 
was  Incumbent  on  the  shipper  to  provide 
lu  the  bill  ot  lading  permission  to  tbe 
buyer  to  Inspect  the  fruit  on  Its  arrival, 
or  that  the  common  carrier,  the  agent  of 
the  shipper,  had  authority  to  grant  or 
refuse  tbe  Inspection.  It  was  tbe  duty  ot 
the  shipper,  after  its  arrival,  within  a  rea- 
sonable time,  to  see  that  the  buyer  had 
the  opportunity,  as  provided  in  the  con- 
tract, to  Inspect  the  fruit,  and  it  was  also 
the  duty  ot  the  buyer  within  such  reason- 
able time  to  exercise  the  right.  IF  the 
shipper  himself,  or  bis  agent,  Jones,  had 
denied  the  right  and  refused  the  inspec- 
tion, or  bad  not  provided  for  tbe  inspec- 
tion within  •  reasonable  time,  tbe  buyer 
wonld  have  been  under  no  duty  to  have 
repeated  tbe  demand  to  -  inspect  tbe  Imlt. 


It  sneb  bad  been  proren.  the  buyer  wonld 
have  been  at  liberty  to  regard  the  con- 
tract as  rescinded.  The  charge  refused 
asserts  no  such  proposition.  Ah  a  matter 
of  law,  it  bases  the  right  to  reject  the  fruit 
and  avoid  the  contract  upon  the  bare  re- 
fusal ot  tbe  railroad  company  to  permit 
tbe  Inspection.  When  referred  to  tbe  evi- 
dence, tbe  charge  Is  alsf  i  misleading,  conced- 
ing that,  as  an  abstract  proposition.  It 
was  correct.  It  utterly  Ignures  all  tbe 
evidence  which  tends  tu  show  that,  after 
the  refusal  by  the  railroad  company,  the 
defendant  notified  Jones,  tbe  agent  of  the 
shipper,  that  be  waa  anxious  to  get  tbe 
Irult,  and  d^li-ed  to  Inspect  It,  and  tbe 
statement  of  the  agent  In  reply,  that  be 
wonld  telegraph  tbe  shipper  lor  tbe  au- 
thority, to  which  the  defendant  made  no 
objection.  It  the  Jury  believed  this  phase 
of  tbe  evidence,  it  tends  to  show  that  the 
buyer  waived  any  right  to  rescind  tbe 
purchase  which  he  might  have  claimed  on 
Boeonnt  ot  the  refnaal  ol  tbe  railroad  to 
permit  tbe  inspection. 
Weflndno  errorln  tbe  record.  Affirmed. 


(M  XlM.  1> 

RoTflBNBBBa  et  al.  v.  Bradlbt  et  al. 
(Supreme  Court  of  MiaateelppL    Deo.  14, 1S0L> 
AssianiBNT  POH  Bbnbtit  of  Crbtiitoks— 

BBBNOBS — COSSTBUaTITB  FSAOD. 

1.  Wbere,  In  a  rait  to  set  aside  an  assIgDment 
for  the  benefit  of  creditors,  the  deed  appean  valid 
upon  its  faoe,  but  evidence  aliunde  diaoioses 
foots  which  will  operate  to  binder  and  delay 
oredltors,  this  Is  suiBoient  to  aviAd  the  deed  in 
toto,  without  proof  ot  an  actoal  covinous  InteoL 

3.  Where  an  asalgnment  for  the  benefit  of  the 
creditors  of  a  partnership  prefem  a  claim  for 
taxes  due  on  real  estate  owoed  by  the  ladlvldoal 
partDers,  It  will,  at  the  lostanoe  of  creditors,  be 
set  aside  as  a  fraad  upon  their  rights. 

8.  Upon  the  execution  of  an  asalgninent  tor 
the  benefit  of  firm  creditors,  one  of  the  partner* 
retained  Imuran  oe  money  from  the  firm  assets 
OD  tlie  ground  that  the  bnmed  building  which 

¥rodaoed  the  fund  was  his  Individual  property, 
be  building  bad  been  occupied  by  the  firm:  tbe 
policies  were  in  the  name  of,  sno  the  iffemlnnia 
luul  been  paid  by,  Um  firm;  sad,  in  the  proof  of 
loss,  it  was  stated  that  tbeflrm  owned  the  hnlld- 
Ing,  and  a  portion  of  the  insnraoce  money  had 
been  used,  before  tbe  assignment,  in  paying  Ann 
debts.  Held,  that  tbe  retention  ot  the  ralanoe  of 
tbe  inaurauoe  money  was  a  sufflolent  canae  for 
setting  the  assignment  aside  as  a  band  upon 
creditors. 

4.  It  is  not  a  fraud  upon  creditors  for  a  firm 
about  to  make  a  general  assignment  to  pay  the 
amount  of  an  ontstandlng  bona  ltde  note  to  Its 
accommodation  maker,  If  the  latter  assumes  pay- 
mrat,  and  induces  Its  holder  to  release  the  flm. 

Appeal  from  chancery  court,  Ifftdlson 
county:  H.  C.  Conn.  Chancellor. 

Bill  In  equity  by  Marks  Bothenberg  ft 
Co.  and  others  against  N.  H.ft  B.I>.  Brad- 
ley to  set  aside  an  assignment  for  tbe  ben- 
efit of  creditors.  Decree  for  defendants. 
Piafntllfs  appeal.  Reversed  and  remanded. 

Nugent  dt  McWnih,  H.  Peyt<»n,  J5L  & 
BuMvta,  and  Bntme  <ft  AhxandePj  tor  ap- 
pellants. Calbooa  <ft  Orsaa,  lor  appellees. 

Cooper. J.  On  theSSth  dayof  February. 
1891,  N.  H.  &  B.  L.  Bradley,  a  commercial 
firm,  made  an  usslgnment  of  the  partner^ 
ship  asMts  lortbe  payment  ofpartninidilp 
errditora,  with  preleraneea.  The  convey- 
ance purports  to  eonvfty  tbepartDWs' 
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property.  Tbe  preiwDt  btll  was  exhibited 
bj  certain  creditors  ol  the  firm,  attacking 
the  aasiKnoientas  fraudalent.  Theee  facta 
an*  relied  upon  to  Invalidate  It:  Snnie 
weeks  prior  to  the  assign  nient  the  firm 
was  Indebted  to  Jameti,  Lawson  A  Gor- 
don In  aboat  the  sain  of  f4,000.  These 
-creditunt  held  ascollaterat  security  certain 
notes  and  accounts,  bat  were  pressing  for 
other  security.  In  this  condition  of  artalra, 
it  was  agreed  that  Mrs.  A,  HI  Bradley 
should  execute  her  note  to  James,  La  w- 
son  &  Gordon,  and  secure  tbe  same  by  a 
mortgage  of  her  farm,  and  that  the  linn 
of  N.  H.  &  R.  L.  Bradley  should  Indorse 
the  note.  This  was  Intmded  only  as  a 
temporary  security,  and  Mrs.Bradley  and 
her  property  were  to  be  released  as  soon 
as  other  financial  arrangements  conld  he 
made  by  the  firm.  A  few  weeks  after  this 
the  store  of  N.  H.  &  R.  L,  Bradley,  at 
I-lora,  with  Its  contents,  wasdestroyed  by 
Are.  The  property  was  Insnred.and  some 
93,000  was  collected  from  the  insurance 
policies ;  and  the  firm,  railing  to  make  any 
HBtlsfactory  arrangements,  determined  to 
make  an  assignment.  About  the  20ttr  of 
February,  R.  L.  Bradley  drew  from  the 
bank  In  which  it  had  been  deposited  tbe 
Insurance  money,  and  sent  by  express  to 
A.  H.  Bradley  tbe  sam  of  — — —  dollars. 
A.  H.  Bradley,  acting  for  bis  wife,  went  to 
James,  Lawon  A  Gurdon  with  the  money, 
and  arranged  with  this  firm  for  the  dis- 
cbarge of  the  firm  of  N.  H.  &  R.  L.  Brad- 
ley, by  agreeing  that  his  wife  would  as- 
sume the  payment  of  the  debt  absolutely, 
and  that  her  property,  which  had  been 
mortgaged, should  stand  as  security  there* 
for.  James,  La wsun  &  Gordon  thereupon 
surrendered  tu  the  firm  of  N.  H.  &  R.  L. 
Bradley  tbe  collaterals  wbteb  tliey  hud 
held  foirtbe  debt, erased  tbe  names  of  these 
parties  from  the  note  of  Mrs.  A.  13.  Brad- 
ley, and  agreed  to  look  solely  to  her  for 
the  payment  of  the  debt.  This  transac- 
tion furnishes  one  of  tlie  grounds  upon 
which  the  validity  of  the  deed  is  assailed. 
Of  tbe  debts  mentioned  In  the  assignment, 
among  the  preferred  claims,  ii^  one  to  R. 
J.  Harding  for  about  9294.  The  evidence 
discloses  that  the  greater  part  of  this 
claim  arose  In  this  way :  The  members  of 
tbe  firm  of  N.  H.  A  R.  L.  Bradley  owned 
certain  lands  and  personal  property,  upon 
which  taxes  forthe  year  18tH)  were  due  and 
unpaid.  Some  weeks  before  the  assign- 
ment was  made,  the  firm  wrote  to  Mr. 
Harding,  who  was  the  slierUt  and  tax 
collector  of  Hinds  connty,  directing  him 
to  draw  upon  It  for  these  taxes.  In  ac- 
cordance with  this  request  tbe  sheriff  drew 
upon  the  firm,  and  attached  the  tax  re- 
ceipts to  the  draft.  The  draft  waa  pre- 
sented and  payment  refused,  and  there- 
upon the  draft  and  receipts  were  retomed 
to  Banllng,  who  destroyed  them,  and  ad- 
Tertiscd  the  property  for  sale.  It  does 
not  appear  that  the  assignors  knew  that 
the  lands  had  been  so  advertised,  or  that 
there  remained  suflSclent  time  for  the 
aherlfi  to  do  so.  The  supposed  debt  to 
Harding,  arising  from  these  facts,  was,  as 
we  have  stated,  among  those  preferred. 
Another  attack  arises  from  tbeae  facts: 
The  store  a<  Flora,  In  which  the  firm 
transacted  bnalneWi  was  the  Indlvldaal 
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Rronerty  of  N.  H.  Bradley.  Itwaalasnred 
1  tbe  name  ol  the  firm,  and  the  premiums 

fiald  by  it.  In  making  proofs  of  the  loss, 
t  was  stated  that  the  firm  owned  the 
store,  bat  before  the  policy  was  paid  the 
adjuster  of  the  insurance  (*orapany  diacoT- 
ered  the  fact  that  tbe  titio  wasin  N.  H. 
Bradley.  Tbe  company, however,  waived 
defense  on  this  ground,  and  paid  tbe 
amount  of  tbe  policy  to  tbe  firm.  A  por- 
tion of  the  Insoranee  money  arising  from 
tbe  policy  on  the  store  was  used  lu  dis- 
charging the  debt  to  JemM,  Lawson  & 
Gordon;  bnt  there  remained  of  it  about 
f 290,  which  was  In  hand  at  tbe  time  of  tbe 
execution  of  the  assignment.  Because  o( 
tbe  ownership  of  tbe  bnlldlng  by  him,  tbls 
fnnd  was  treated  as  the  property  of  N.  H. 
Bradley;  and  tbe  money  remaining  on 
band  arising  from  the  policy  was  handed 
to  bim  by  R.  L.  Bradley,  and  was  by  N. 
H.  Bradley  kept,  and  not  delivered  to  the 
assignee.  These  are  the  principal  facts 
upon  which  the  assignment  Is  sooght  to 
be  annulled. 

It  iBsnfflclent  to  say  In  reference  to  the 
transaction  between  the  firm  of  James, 
Lawson  &  Gordon  and  Mrs.  A.  H.  Brad- 
ley that  nothing  appears  from  wblcb  an 
inference  of  frand  In  fairly  to  be  drawn. 
The  money  was  applied  in  the  discharge 
of  a  debt  due  by  the  firm;  and  tbe  tact 
that  it  was  not  actually  paid  over  to 
James,  Lawson  &  Gordon,  and  by  them 
returned  to  Mrs.  Bradley,  Is  Immaterial. 
The  result  Is  the  same,  and,  since  the 
thing  done  was  Iawfal,no  Injury  could  ac- 
crue to  any  creditor  by  reason  of  the 
method  pursued. 

The  effect  of  tbe  preference  given  to  R. 
J.  Harding  for  tbe  payment  of  the  taxes 
apon  the  property  of  the  members  of  the 
firm,  and  of  tbe  retention  by  N.  H.  Brad- 
ley of  a  part  of  tbe  insoranee  money,  may 
be  considered  together.  Tbey  are  of  like 
character,  being  In  the  one  case  nn  ap- 
propriation of  firm  asHCts  to  tbe  payment 
of  the  debts  of  the  individual  members, 
and  In  the  other  a  retention  by  one  of  the 
asslgnora  of  a  part  of  tbe  drm  assets. 

It  Is  argued  by  tbe  appellees'  counsel 
that  no  ubjectiott  can  he  taken  to  the  as- 
signment on  Its  face:  that, so  far  as  there- 
by appears,  no  fraud  Is  shown,  nor  any- 
thing condemned  bylaw-;  that  the  objec- 
tionable fuels  are  shown  by  evidence  de- 
hors  the  Instrument,  and  that  under  such 
circnmataneeB  the  qnestion  Is  whether 
there  was  a  fraudulent  Intent  In  tact  on 
the  part  of  the  assignors,  which  Is  to  be 
determined  by  a  consideration  of  all  the 
circumstances  underwhlch  tbeas^ignment 
was  made;  and  that  an  honest  mistake 
of  law  or  of  fact,  so  shown,  ought  not  to 
vitiate  the  deed.  In  other  words,  that 
where  tbe  court  Is  not  confined  to  a  mere 
Inspection  and  constrnctlon  ol  tbe  deed 
its  TaHdlty  Is  to  be  determined  by  the  ex- 
istence or  nonexistence  ot  a  fraudulent 
pnrpuBe  on  tbe  part  of  the  grantors,  and 
that  a  merely  unlawful  provision,  dis- 
closed by  evidence  aliunde  the  deed,  should 
not  atlect  it  as  a  whole,  but  that  It  should 
be  upheld  save  astosnch  provision.  Two 
questions  Are  presented  by  the  inquiry: 
Fint,  whether  tbe  intent  wblcb  Is  tbe  sub- 
ject of  investigation  is  tbe  personal  Intent 
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-of  the  asslKnor,  or  the  technical  lotCDt  nt 
the  BtatDte  against  frandalent  conTuy- 
ances;  and,  ftecond^  whether  the  intent,  if 
found,  as  matter  of  fact,  by  evidence  out- 
Bide  the  deAd,  Is  in  any  renpect  dillorent 
from  the  Intent  dtacovered  by  an  Inspec- 
tion ol  the  deed  itself. 

Mr.  BlKelow,  in  biu  work  od  Frauds, 
(Tolame  2,  p.  874,)  In  diticusslniE  the  ques- 
tion whether  It  Is  necessary  to  show  a 
personal  fraadalent  purpose  of  the  debt- 
ors to  iDvalidate  a  conveyance,  the  nec- 
essary effect  of  which  is  to  hinder,  delay, 
or  defraud  creditors,  says:  "The  truth 
appears  to  be  that  to  have  tatcenthe  stat- 
ute literally  would  in  most  cases  bare 
nullified  the  law;  and  accordingly.  In  all 
the  great  range  and  number  ul  cases  relat- 
ing to  the  statntee  against  fraudulent 
con  feyances,  there  Is  hardly  to  be  found, 
apart  from  one  or  two  w<fll-deftned  sltna- 
tiona,  a  single  epeclflc  authority,  which 
would  be  generally  considered  as  of  weight, 
for  the  proposition  tbat  the  'Intent'  of 
the  statute  is  a  personal  Intent.  It  Is 
true,  indeed,  that  proof  of  sncb  intent  will 
alwnyti  nialEe  a  case  under  the  statute; 
and  it  Is  everyday  practice  for  the  courts 
to  receive  evidence  for  and  against  such 
intent.  Sat  in  most  cases  tbeetfect,  what- 
ever the  purpose,  of  evldeuce  of  a  person- 
al Intention  to  defraud.  Is  only  to  strength- 
en a  cuse  tbat,  if  sustained,  might  have 
been  made  without  such  evidence."  Mr. 
Bnrrill,  on  the  other  hand,  contends  that 
the  true  rule  of  constraction  is  such  that 
"in  order  to  bring  an  assignment  by  a 
debtor  within  the  statute  of  fraudulent 
cunveyaucps,  (at  least  lu  its  original  and 
unabridfiEed  form,  and  In  reference'  to  its 
professed  title,)  on  the  ground  of  an  intent 
to  hinder  and  delay,  there  must  be  an  in- 
tent to  delay  and  hinder  actually  enter- 
tuined  by  the  debtor,  and  notonly  an  actu- 
al latent,  but  a  covinous  and  fraudulent 
one.  But  there  Is  a  class  of  cases  eatab- 
lisblng  a  very  different  rule  of  construc- 
tion to  the  statute  In  some  states,  and 
coustituting  there  the  law  of  the  land." 
Burrlll,  Aeslgnm.  {  330.  In  this  state,  in  a 
line  of  decisions  beginning  with  Bank 
T.  Donglass,  11  Smedca  &  M.  469,  It  has 
uniformly  been  held  that  where,  upon  the 
face  of  an  Instrument,  an  unlawful  pur- 
pose appears,  the  law  will  Impute  to  the 
grantor  a  fraudulent  Intent,  and  avoid 
the  deed,  upon  the  maxim  tbat  one  must 
be  held  to  have  intended  the  eonsequencea 
of  an  act  done  by  him.  It  is  admitted  by 
counsel  lor  appellees  that  if,  upun  the  face 
of  the  Instrument,  It  appeared  tbat  the 
assignors*  bad  devoted  the  partnership 
property  to  the  payment  of  their  Individ- 
ual debts,  or  that  a  part  of  the  property 
purporting  to  have  bften  conveyed  by  It 
was  in  tact  reserved,  tbe  assignment 
would  be  annulled.  But  It  Is  argued  that 
this  result  would  follow  iMca'nse  the  law 
would  impute  under  such  circumstances 
to  the  assignors,  from  the  face  of  the  in- 
strument, a  covinous  and  fraudulent  in- 
tent. In  other  words,  that  the  personal 
intent  Is  that  which  In  all  cases  mast  be 
discovered,  and  that  It  must  he  a  Traudu- 
leut  one  to  avoid  the  deed.  We  do  not 
BO  onderatand  the  decisions.  An  act  oth- 
erwise lawful  may  be  invalidated  because 


of  the  frandnlent  peiwonal  Intent  of  the 
party,  bat  an  act  In  and  of  Itself  un- 
lawful cannot  be  made  lawful  bet-ause  of 
the  absence  of  actual  fraudulent  intent  on 
tbe  part  of  the  actor.  Where  the  Intent 
is  a  fraudulent  one,  and  tbe  consequences 
of  the  act  injurious,  tbe  fraudulent  intent 
avoids  it.  Where  the  act  Is  unlawful, 
though  the  actual  fraudulent  Intent  Is  ab- 
sent, It  is  avoldpd  because  it  la  unlawful. 
Nlghtingalb  V.  Harris,  6  R.  T.  the  case 
often  referred  to  as  supporting  the  propo- 
sition that  thetraud  which  will  vitiate  an 
assignment  must  be  the  Intentional  fraud 
of  tbe  assignor,  has  been  practically  over- 
ruled In  tbe  more  recent  case  of  Uardner 
V.  Bank,  33  B.  1. 155. 

It  iH  evldentthat  tbe  nature  and  effect  of 
an  act  cannot  be  changed  orcontrolled  by 
the  character  of  tbe  evidence  by  which  it 
is  proved.  An  uulawfulact  proved  by  the 
faee  of  the  deed  is  merely  an  anlawtnl  act. 
An  unlawful  purpose  proved  by  extrane- 
ous evidence  la  not  tbe  less  unlawful.  The 
question  la  not  how  tbe  fact  eball  be 
proved,  bat  It  la,  what  effect  does  it  have 
wh«i  proved?  And  so  are  the  authori- 
ties. Southard  v.  Benner,  72  N.  Y.  424; 
Gere  v.  Murray,  6  Minn.  305,  (Gil.  21»;) 
Sturdlvant  v.Davis,9  Ired.865:  Ranlett  v. 
Blodgett,  17  N.  H.  298;  Gardner  v.  Mc- 
Ewen,  19  N.  Y.  123;  CooUdge  v.  Melvin,  42 
N.  H.  510:  Clow  V.  Woods,  5  Serg,  &  R. 
276;  Gibson  v.  Love,  4  Fla.  217;  Putnam 
V.  Osgood,  52  N.  H.  148;  Orton  v.  Ortoo, 
7  Or.  478. 

Tt  might  be  snfBcient  for  the  disposition 
of  this  case  to  say  that  the  reservation 
by  N.  H.  Bradley  of  a  part  of  the  pro- 
ceeds of  tbe  policy  of  lusuraoce,  which 
was  the  property  of  tbe  firm,  was  suffl- 
cieut  to  avoid  the  assignment,  because  it 
was  an  aet  doneatthe  time,  and  as  a  part, 
of  the  assignment,  the  neceasary  consfr- 
qnence  of  which  was  to  prevent  the  as- 
slgument  from  operating  upon  the  prop- 
erty according  to  Its  professed  purpose; 
but  we  are  also  of  opinion  that  tbe  prefer- 
ence to  Harding  tor  tbe  taxes  due  apon 
the  property  of  the  Indlvidaal  members 
of  the  firm  was  a  reservation  of  a  benefit 
to  them  Id  the  assigned  property,  and 
would  alone  have  the  same  erfecc.  In 
troth,  the  assignors  owed  Harding  noth- 
ing, and,  unleHS  It  be  that  this  preference 
was  a  reservation  of  a  benefit  to  tbe  mem- 
bers of  the  drm.lt  was  the  preferring  of 
a  fictitious  debt,  and  that  would  also 
avoid  the  deed.  Bamp,  Fraud.  Conv.  p. 
376.  states  the  law  tu  be  "tbat  an  appro- 
priation of  the  property  to  the  payment 
of  debts  not  owing  by  the  assignor,  nor 
contracted  un  hla  account,  or  for  a  larger 
sum  than  Is  due  to  the  prejudice  of  bis 
creditors,  is  evidence  of  fraud.  This  will 
not,  howevttr,  make  the  assignmunt  void 
unless  the  assignee  participates  in  the 
fraud.  No  creditor  Is  concluded  by  tak- 
ing under  the  assignmentfrora impeaching 
any  of  the  debts  attempted  to  benecured 
by  it,  and  showing  fraud  and  collusion  in 
such  of  them  as  may  stand  In  his  way, 
and  the  payment  of  which  would  oper- 
ate to  bis  prejudice.  Theimpeached  claim 
is  extlngalshed  by  the  fraud,  and  tbe 
share  that  would  otherwise  have  been  ap- 
propriated to  its  payment  sinks  into  the 
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resldnnm  for  the  benefit  of  those  who  are 
entitled  to  tlie  resldnnm  by  the  terms  of 
the  deed."    For  this  stateropnt  of  the 

law  he  cltea  Mackintosh  v.  Corner,  83  Md. 
5!)8;  Hempstead  V.  JohnBton,  18  Ark.  123; 
Hardcastle  v.  Fisher.  24  Mo.  70;  Harris  v. 
Deg:rAtfeQretd,  11  Ired.  89;  Pinneov.  Hart, 
30  Mo.  5t)l;  NlgbtinKale  r.  Harris,  6  R.  I. 
321;  Starr  v.  Dujcan,  22  Md.  58;  Wood- 
ward V.  MarBhall.22  Plck.488.  Mr.  Walte, 
Id  his  work  oa  Fraudulent  Coareyances, 
(section  228,1  makes  a  similar  statement. 
reljinK  upon  some  ot  these  cases,  as  does 
also  Burrlll  on  AsBlenments,  (section  355.) 
cltinf?.  In  addition,  the  cases  from  Alabama. 
The  Missouri  court  boldti  In  accordance 
with  the  text  of  these  writers.  Maryland 
and  MaBsachanetts  have  statutes  on  the 
subject  by  which  their  decisions  seem  to  be 
eontrolled.  We  hare  been  unable  to  find 
the  statates  of  thesestates.  Batln  Wood^ 
ward  V.  Marshall,  22  Pick.  46R,  It  is  held 
that  "fraud  on  the  part  of  an  assignor, 
not  participated  In  by  thp  assignee,  would 
not  defeat  the  rights  of  the  creditors  to 
have  the  trust  fund  administered  accord- 
Ini;  to  the  statute;  thb  court  aaylng;  It 
Is  not  one  of  the  ^rrounds  mentioned  In 
the  statute  for  Invalidating  the  discharge 
of  the  debtor."  In  Arkansas  and  Ala- 
bama it  is  also  held  that  an  asflignraent, 
thoiiffh  fraudulRntly  made,  Is  not  void  un- 
less the  assignee  participated  in  the  fraud. 
Hill  T.Shrygl«y,B1  Ark. 56, 9  S.  W. Rep. 845; 
Trnsst  v.  Davidson.  00  Ala.  S5P.  7  South. 
Rep.  ^12;  Harris  r-  Deeraffenreld,  11  Ired. 
89,  was  a  controversy  between  a  creditor 
and  a  bona  Sde  purchaser  from  a  trustee 
holding  under  a  traadulentdeed,the  fraud 
not  appearing  on  the  face  of  the  Instru- 
ment :  and  It  was  held  that  the  purchaser 
got  title.  This  case  couslsts  with  onr own 
decision  of  Govlnftton  v.  Mayers,  62 
Miss.  730.  In  8tune  t.  Marshall,  7  Jones, 
(N.  C.)  300,  It  was  held  thst  the  Insertion 
ol  a  Petitions  debt  avoided  the  assign* 
ment.  upon  tbegronnd  that  the  debts  In- 
tended to  be  paid  by  the  assignment 
formed  the  consideration  for  the  convey- 
ance, and  that  where  a  part  of  the  consid- 
eration of  a  deed  Is  against  law  the  whole 
is  Told.  Stone  T.  Marshall  was  overruled 
In  Morris  v.  Pearson,  70  N.  G.  253,  upon 
the  ground  that  the  debts  mentioned  In 
an  assignment  for  the  payment  of  which 
It  is  made  do  not  form  the  consideration 
of  the  conveyance,  but  that  the  nominal 
consideration  recited  In  the  Instrument 
was  its  real  consideration.  On  the  other 
hand,  Itlsheld  In  Pennsylvania.  New Tork, 
Kansas,  Tennessee,  and  probably  Ken- 
tucky, that  the  Insertion  of  a  simulated 
claim  avoids  the  deed.  Irwin  v.  Keen,  3 
Whart.  347:  Bank  v.  Wood,  46  Hun,  411; 
Jacobs  v.  Remsen,  36  N.  T.  668;  Liver- 
more  T.  Northrop,  44  N.  T.  107;  Kayser 
V.  Heavenricb,  6  Kan.  334;  Lockbard  v. 
Brodie.  1  Tenn.  Gh.  884 ;  Peacock  v.  Tomp- 
kins, Meigs,  817;  Olbbs  v.  Thompson,  7 
Humph.  179;  Lehmer  r.  Herr.l  Duv.SOU. 

The  conflict  In  these  authorities  springs 
somewhat  from  the  different  points  of 
view  In  which  they  are  considered  by  the 
courts.  If  the  assignee  In  the  deed  of  as- 
signment for  the  beneOt  of  eredltors  Is  a 
purchaser  for  value,  or,  if  because  of  the 
debts  due  to  creditors,  for  the  payment  of 


which  the  assignment  Is  made,  their 
rights  only  are  to  be  considered,  It  would 
seem  that  fraud  of  the  grantor,  not  par- 
ticipated in  or  known  by  them,  should 
not  afiect  the  validity  of  the  tionveyancp; 
and  If  one  or  more  of  the  claims  to  be 
paid  are  fraudulent  the  assignment  shonld 
be  upheld  In  favor  of  those  whose  debts 
are  Just.  Bat  with  os  the  assignee  Is  con- 
sidered as  a  volunteer.  He  pays  nothing 
for  the  conveyance,  nor  Is  the  condition  of 
any  creditor  changed  by  reason  of  its  exe- 
cution. If  the  conveyance  Is  upheld,  their 
claims  are  to  be  paid  out  of  thft  property 
assigned;  but, If  it  is  avoided,  they  occupy 
no  worse  position  than  before.  They  lose 
nothing  by  reason  of  the  attempt  to  prefer 
them.  The  whole  effect  of  annulling  an  as- 
signment la  to  disappoint  the  will  of  the 
assignor,  which  ought  not  to  be  effectuat- 
ed If  bis  purpose  Is  an  unlawful  one.  The 
conveyance  is, in  any  event,  valid  so  far  as 
he  is  concerned,  and  cannot  be  assailed  by 
him.  But  creditors  who  do  not  assent 
to  it  ought  not  to  bp  precluded  from  pur- 
suing tbeir  l^al  remedy,  and  subjecting 
the  property  assigned  as  the  property  of 
their  debtor,  unless  some  right  superior 
to  theirs  has  Intervened.  Assignments 
with  preferences  do  not  commend  tiiem- 
selvee  to  the  courts,  because  of  the  inequal- 
ity produced  among  a  class  of  persons,  eucb 
having  an  equal  equity  to  a  participation 
In  the  estate  of  tJie  debtor.  But  stnce  the 
law,  by  reason  of  the  right  of  the  debtor 
to  control  his  own  property,  permits  him 
to  prefer  one  creditor  to  another,  this  In- 
equality, alone.  Is  not  sufficient  to  con- 
demn an  assignment.  Where,  however, 
the  power  Is  exercised.  It  must  be  confined 
within  legal  limits,  and  no  Infringement 
upon  the  rights  of  creditors  ran  be  permit- 
ted. It  la  tobe  noted  that  the  authorities 
cited  by  the  text  writers  In  support  of  the 
proposition  that  the  Insertion  of  a  simu- 
lated claim  does  not  avoid  the  deed  are 
by  courts  In  states  In  which,  either  by 
statute  or  by  decision.  It  Is  held  that  tlie 
fraud  of  the  assignor  alonedoes  not  avoid 
the  deed :  North  Garollna  and  Missouri 
only  holding  that  the  assignee  Is  not  a 
bona  Sde  purchaser,  and  yet  .  that  the 
simulated  claim  Is  nut  ground  of  invali- 
dating the  assignment.  We  cannot  as- 
sent to  the  correctness  of  these  decisions. 
A  creditor  whose  claim  Is  not  preferred 
shonld  not  be  subjected  to  the  additional 
claim  of  disproving  the  validity  of  pre- 
ferred claims,  rerognlBed  by  the  assigii'^r. 
before  be  can  reach  the  property  or  par- 
ticipate In  Its  proceeds.  The  law  gives 
and  must  preserve  to  a  creditor  the  right 
of  proceeding  against  his  debtor  to  sub- 
ject his  property  to  the  debt.  He  Is  not 
concerned  about  the  claim  of  other  credit- 
ors, and  their  existence  Interposes  no 
obstacle  to  his  subjecting  the  debtor's 
estate.  The  mere  interposition  by  the 
debtor  of  a  false  claim,  to  which  priority 
of  right  Is  by  his  act  given  over  real 
creditors,  operates  necessarily  to  hinder 
and  delay  tbem,  and  probably  to  defrand 
them.  They  must.  In  any  event,  turn 
aside  from  the  parsult  of  their  debtor  or 
his  estate,  and  litigate  with  the  flctitloiis 
creditor,  and  are  thereby  hindered  and  de- 
layed, or  must  submit  to  the  nnlawfnl  ai>- 
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proprtfltlon  by  the  debtor  of  a  part  ot  fale 
entate  to  each  slmiilatwl  debt,  by  wblcli 
tbey  would  be  defrauded.  An  Insolvent 
debtor,  for  tbe  reanou  that  be  la  the  own- 
er of  hia  property  notwlthatandlny  bid 
indebteduess,  may  appropriate  ble  estate 
to  tbe  payment  ot  any  Jubc  debts  due  by 
bim;  and,  since  each  creditor  Is  Justly  en- 
titled to  tbe  whole  snm  due  him.  oo  legal 
wrong  Is  done  to  any  creditor  by  the  pay- 
ment in  full  ot  tbe  deuiands  of  others,  to 
tbe  exclusion  ot  bis  own,  it  tbe  debtor's 
eatate  is  Insufficient  to  pay  all  he  owes. 
It  Is  upon  tbiB  principle  that  the  right  of 
an  Insolvent  to  makeapretereutlal  asslgn- 
ment  rests,  but  tbe  debtor  may  not  pass 
beyond  the  limit  fixed  bylaw,  and  apply 
his  estate  to  the  benefit  ot  himself  or  of 
others,  whom  he  does  not  owe,  to  the  in- 
jury of  creditors;  for  this  la.  In  and  ot 
Itself,  a  fraud  apon  them,  regardless  ot 
tbe  secret  purpose  ot  tbe  debtor. 

Muchoftbeapparent  inconsistency  In  }a- 
dlclal  utterances  arises  from  the  faet  that 
the  word  fraud*  Is  sometlmea  used  as 
though  applicable  only  to  an  act  done 
with  a  corrupt  or  covinous  Intent,  where- 
as, in  legal  terminology,  it  bus  a  much 
broader  meaning  and  application.  Vol- 
untary conveyances  have  been  lu  very 
many  caaea  held  to  be  trandnlent  us 
against  creditors,  where  there  was  an 
abaence  ot  any  other  evidence  of  a  fraudn> 
lent  Intent  on  tbe  part  of  the  grantor, 
other  than  the  tact  and  character  ot  the 
conveyance  and  the  insolvency  of  the 
grantor.  No  case  can  be  found  in  which 
tbe  abaence  of  a  personal  fraudulent  pur- 
I>ose  baa  given  validity  to  a  voluntary 
conveyance  by  an  Insolvent  debtor  of  bis 
whole  estate;  and  it  would  be  manifestly 
Immaterial  whether  tbe  character  ot  tbe 
conveyance  appeared  on  its  face,  or 
shonld  be  proved  to  be  voluntary  by  evi- 
dence dehors  the  instrument.  It  Is  nonec- 
estiary  to  express  any  opiulon  as  to  what 
would  be  the  eRect  where,  by  honest  mis- 
take of  fact,  reasonably  occurring,  tbe 
debtor  baa  unintentionally  Included  aa  a 
recognised  claim  against  him  one  having 
no  exiatence.  It  will  be  time  enough  to 
conatder  that  when  presented.  In  any 
event,  the  courts  could  not  relieve  against 
such  mistake  save  under  such  circum- 
atances  aa  would  warrant  reformation  of 
the  Instrument  according  to  tbe  practice 
In  chancery.  Autborliy,  however,  Is  not 
wanting  for  thvi  proposition  that  where  a 
mistake. la  made  In  auch  an  assignment, 
which  under  other  circumatancea  would 
be  corrected  by  a  court  of  equity,  tbe 
court  will  not  Interfere  to  correct  It  be- 
cause of  the  strong  equity  of  the  general 
creditors,  but  will  leave  It  to  stand  or  tall 
as  executed  by  the  party.  Hunt  v.  Rous- 
mnnler,  1  Fet.  1 ;  Anderaon  t,  Tjdings,  8 
Md.  427. 

Ueveraed  and  remanded. 

«4  Ls.  Ann.  KOJ  — — 

Bradt  t.  Bbadt.  (Mo.  10,939.) 

iSu/pnme  Court  of  LouMana.  April  4, 188S. 
ai*.AmL) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Albbkt  Voobhibs.  Judge. 

Action  by  Mrs.  T.  J.  Brady  tor  a  separa- 
tion from  her  husband'a  bed  and  board* 


and  to  enjoin  him  from  allenatlDg  tbe 

community  property.  From  a  Judgment 
tor  plaintiff,  allowing  her  alimony,  defend- 
ant appeals.   Appeal  dlsmisHed. 

Boekf  Dlnkelsi'M  A  Hart,  for  appellant. 
Henry  P.  Dtut^  for  appellee. 

Brbaux.  J.  The  plalntIR  sued  tbe  de- 
fendant for  a  aeparatloQ  of  bed  and 
board;  also  for  an  injunction  restraining 
the  defendant  from  alienating  the  prop- 
erty of  the  community.  The  defendant 
filed  tbe  plea  of  general  denial.  A  short 
time  after,  the  plaintiff  by  rule  prayed  to 
be  allowed  alimony,  as  she  was  without 
means  of  support.  After  legal  hearing, 
she  recovered  alimony,  to  be  paid  month- 
ly by  her  husband.  From  this  Interlocu- 
tory Judgment  allowing  her  alimony  tbe 
defendant  has  appealed.  Uo  appeal  the 
a,CtorDey  representing  the  plalntllt  filed 
a  mutton  to  dismiss  the  appeal,  on  the 
ground  that  It  is  premature,  and  from  an 
Interlocutory  Judgment,  and  that  tbe 
court  is  without  Jurisdiction  mtlone 
materia.  The  appellant  also  flies  a  mo- 
tion to  dismiss,  and  annexed  to  It  a  copy 
of  the  Judgment  dlsmlaslng  plaintiff's  suit 
In  the  district  court.  Both  the  appellant 
and  the  appellee  move  to  dlsmlSM  the  ap- 
peal. It  Is  therefore  ordered  that  the  ap- 
peal be  dismissed,  at  appellant's  costs. 

  (44  I*.  Ann.  M») 

STATB       TOWN-aEND.    (No.  ll.(^.) 

(Aamsnw  Coure  of  Xouislano.  April  4, 188L 

44  La.  Ana.) 

CaiinilAIi  DOOEBT — BSTTIHa  CXBMB  TOa  TbiUi. 

In  tbe  absmoe  of  any  speoisl  role  of  court 
llziaB  oasos  for  trial  when  reaofaed  on  thetfockat, 
the  thStmAaat  In  a  criminal  case  oannot  be  ndad 
to  trial  wltboat  a  nrevlons  setting  of  Us  case, 
or  otber  propor  notice  giving  him  time  to  SOD- 
pcena  his  witnesses. 
(Syllabus  by  the  Court) 

Appeal  from  district  conrt.  parish  of 
Blchland ;  R.  P.  Williaus,  Judge. 

Conviction  ot  Tom  Townsend.  Defend- 
ant appeals.  Reversed. 

Todcf  A  Todd  and  Ffrgaa  Kemaa,  lor 
appellant.  Waiter  £1.  Rogm,  Atty.  Gen., 
for  the  State. 

Fbn.nkb,  J.  Tbe  bill  of  exceptions  re- 
cites, in  substance,  that  prior  to  proceed- 
ing wltb  The  trial,  coanad  for  defendant 
represented  to  tbe  court  that  a  material 
witness,  residing  in  the  parish,  and  with- 
out whom  he  could  not  go  to  trial,  was 
absent,  and  tbat,altbougb  be  had  is^iaed  a 
subpoena  for  htm,  there  bad  not  been  time 
to  serve  It;  that  the  case  had  Just  been 
called,  and  that  there  bad  been  no  prevl- 
OQS  setting  ot  tbe  case  for  trial;  tbat  be 
was  entitled  to  time  to  have  his  witness 
served;  and  that  tjie  granting  ot  a  short 
time  would  be  sufficient.  The  judge  over- 
ruled tbe  application,  and  proceeded  wltb 
the  trial.  The  Judge,  in  hIa  statement  ap- 
pended to  the  bill,  does  not  contradict  or 
traverse  any  statement  therein  contained, 
but  aimply  baaed  hlsacttonoo  defendant's 
lack  of  diligence.  Both  the  Judge  a  qua 
and  the  attorney  general  seem  to  treat 
this  as  a  mere  ordinary  application  for  a 
uontlnoance  on  the  gronnd  ot  absence  oi  a 
witness.  II  It  were  sncb,  it  would  not  be 
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entitled  to  a  momeDt'e  consideration,  not 
Mng  sopported  hj  any  afildaTit  of  tbe 
evidence  or  other  neceasar;  facts.  We  re- 
gard it  in  a  much  more  serloaB  light, — us 
an  objection  to  going  to  trial  on  the 
ground  that  the  case  was  called  without 
having  been  prevlonaly  set  for  trial,  and 
without  the  allowance  ot  any  time  what- 
ever to  the  defendant  tor  the  enmnioutng 
of  his  wltnpBsee.  It  is  true  that  this  conrt 
has  held  that,  **  where  the  court  had 
adopted  a  special  rule  antborliinK  such  a 
mode  of  procednre,  a  case  nay  be  called 
on  being  reached  on  tbe  regular  docket  be- 
fore it  has  been  fixed  for  trial."  State  v. 
Iiartlgne.  2»  La.  Ann. 642.  The  Judge  does 
not  advise  uh  that  any  such  rule  has  been 
adopted  In  bis  court,  and  we  cannot  pre- 
sume it.  The  statements  ot  the  bill,  ap* 
proved  by  the  Judge's  signature,  strongly 
suggest  the  contrary,  Tbe  adoption  of 
snch  a  rule  would  have  uperated  all  need- 
ful notice  to  defendant,  and  would  have 

Ent  him  nnder  tbe  necessity  of  diligence  to 
e  ready  with  his  witnesses  when  the  ease 
was  reached  upon  the  docket.  But  cer- 
tainly defendant  Is  entitled  to  some  kind 
of  notice  as  to  when  the  trial  of  bis  case 
will  be  taken  np.  Under  the  showing 
made  by  this  bill,  we  think  tbe  objection 
was  well  taken,  and  the  Judge  erred  In 
overruling  It.  It  Is  therefore  ordered  that 
the  verdict  and  Judgment  be  annulled  and 
set  aside,  and  that  the  ease  be  remanded 
tor  farther  proceedings  according  to  laW. 


(44  La.  Ann.  6«2)  — — 

State  ex  rel.  City  ov  New  Orlrans  v. 
St.  Charles  St.  B.  Co.  (Xo.  10.921.) 

(Supremi  Court  of  Louiekma.  April  i,  189!. 
44  La.  Ann.) 

Btbhbt  Baileoads— Bnan  RipAUS-JCoomoA- 
TiOH  OT  Contract. 
1.  Tbe  St.  Charles  Street  Railroad  Company, 
under  lu  oootraot  with  tbe  city  of  New  Orleans, 
was  to  plonic  Baronno  itreet  from  specified 
points. 

9.  Ttaeolty  of  New  Orieani  taavlnff  caused  the 

oontract  to  pare  tbls  street  between  the  said  sped- 
fled  points  to  be  adludicated  to  the  Rosetta  Grave! 
Paving  &  Improvement  Company,  and  the  de- 
fendant company  having  sabmltted  propositions 
which  have  been  acted  upon  to  pay  part  of  the 
coBt  of  graveling  the  street,  in  lien  of  tbe  per- 
formance of  its  paving  contract,  tbe  city  mast 
rescind  its  action  In  tbe  matter  of  the  said 
adludioaUon  and  ot  ooat,  If  there  be  oause,  be- 
fore  suit  can  be  maintained,  to  eoforce  the  orig- 
inal oontract. 
(SyUohiis  by  the  CeuriL) 

Appeal  from  civil  district  conrt,  parish 
of  Orleans;  Thouab  C.  W.  Ellis,  Judge. 

Suit  by  the  city  of  New  Orleans  against 
tbe  Ht.  Charles  Street  Railroad  Company 
to  compel  it  to  plank  a  certain  street 
along  which  defendant's  tracks  are  laid. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.  Affirmed, 

SanianI  L.  GUmure,  Asst.  nty  Atty.,  tor 
appellant.  Harry  E.  Hall,  tor  appellee. 

Bbbadx,  J.  The  relator  sues  to  com|>el 
the  defendant  to  plank  Baronne  street,  al- 
leging that  the  defendant  bound  itself  by 
contract  to  plank  all  mud  streets  through 
which  Its  tracks  shall  pass,  with  the  ex- 
ception of  Dryades  street.  Tbe  defend- 
ant, answering,  says  that  it  Is  rsady  to 


comply  with  Its  contract  by  planking 
Baronne  street  from  Howard  avenne  to  a 
point  abuut  equidistant  between  Sixth 
and  Seventh  streetit.  being  that  part  of 
Baronne  street  occupied  alone  by  Its 
tracks;  but  that  tbe  property  holders  ob- 
jected, and  presented  a  petition  to  tbe 
common  council  for  permission  to  have 
Baronnestreet  paved  with  Roeettagravel; 
that  the  city  comptroller  advertised  for 
sealed  proposals  to  pave  the  said  street 
with  said  gravel;  that  tbe  mayor  was 
authorized  to  contract  with  tbe  Bosettn 
Gravel  Paving  &  Improvement  Company 
to  pave  tbe  said  street,  and  that  the  city 
has  by  Its  several  acts  made  It  Impossible 
for  tbedefendant  company  to  comply  with 
tbe  alleged  contract.  Judgmmt  was  ren- 
dered dismissing  plaintllTs  suit  as  In  case 
ot  nonsuit,  from  which  tbe  relator  prose- 
cutes this  appeal. 

The.  petition  ot  the  property  holders 
on  Baronne  street  states  that  the  de- 
fendant company  has  consented  to  pay 
the  amount  that  would  be  reqoired  for 
laying  a  plank  road  on  the  said  street. 
It  Is  also  shown  that  a  committee  re- 
ported to  the  common  council  that  the 
defendant  company  has  generally  com- 
piled with  Its  contracts,  except  In  so  far 
as  relates  to  the  planking  of  Baronne 
street,  and  this  "defaolt  the  company  are 
hardly  responsible  for,  as  tbe  property 
owners  objected  to  the  planking,  and  failed 
to  agree  upon  a  substitute.  The  question 
is  now  practically  settled,  however;  the 
property  owners  having  petitioned  for  a 
general  gravel  pavement,  therallroad  con- 
tributing to  the  expense  of  same  what  It 
wonld  cost  to  plank  the  street.  **  Snbae- 
qnent  to  the  contract  en  tared  intotietween 
the  plaintiff  and  the  defendant  company 
the  right  to  gravel  this  street  was  adjudi- 
cated to  the  Rosetta  Paving  &  Improve- 
ment Company.  The  defendant  c<impany 
having  acquiesced  In  this  adjudication, 
and  promised  to  pay  the  cost  of  planking 
the  street.  Instead  of  actually  planking  It 
under  the  original  contract,  a  difference 
has  arisen  about  the  cost  to  be  paid  by 
the  defendant.  The  following  is  an  ex- 
tract from  a  letter  of  the  president  of  the 
defendant  company,  addressed  to  tbe  city 
surveyor:  "That  the  St.  Charles  Street 
Rnllruad  Company  Is  willing  to  pay  In 
full  discharge  and  satisfaction  of  its 
obligation  to  plank  Bamnne  street,  as 
aforesaid,  a  sum  equal  to  SO  cts.  per 
superficial  square  yard  for  each  such  yard 
of  gravel  laid  on  Baronne  street  be- 
tween its  track  and  gutter.  That  It 
will  expend  five  cents  for  each  superficial 
square  yard  In  repairing  said  street.'*  etc. 
Several  witnesses  testify  that  this  is  less 
than  should  be  paid.  The  question  re- 
mains undetermined.  Were  this  cost 
agreed  upon  or  fixed,  no  reason  is  stated 
why  the  street  should  not  be  graveled  In 
compliance  with  the  ordinance  on  the 
subject.  All  parties  concerned  favor  the 
change  proposed  from  plauk  to  gravel, 
and  have  in  due  form  expressed  a  prefer- 
ence for  tbe  latter.  The  question  to  be 
settled  (It  seems  to  be  the  only  cause  of 
disagreement)  Is  as  to  the  cost  which 
should  be  paid  by  the  defendant,  to  be  ap- 
plied towards  graveling  the  street.  Al- 
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tbongrb  eTtdeoce  was  admitted  oo  tbe  sab- 
Ject,  ttaatlssna  la  not  beforens  fordecIaloD. 
Unleaa  the  action  of  tbe  conncll  be  rewtnd- 
ed  (or  cause,  or  IsBue  be  presented  to  the 
court  and  evidence  adduced  Rbowlog  an 
nnwIlllDgneaa  of  the  defendant  company 
to  comply  with  Us  obligatlun,  necessity 
for  Judicial  action  does  not  arise.  We 
agree  with  the  district  Judge  that  tbe  ac- 
tion iB  premature,  and  that,nntll  tbeques' 
tfon  tit  the  gravel  contract  be  settled,  and 
the  right  under  the  contract  adjadlcated 
to  the  gravel  company  determined,  the 
anit  is  premature. 
Judgment  affirmed,  at  appollunt'a  coats. 


(44        Ann.  «S)   

OLDflTKIN  T.  FIKEMUN'B  BlDO.  ASB'N  Ot  «/. 

(No.  10,899. 1 

iSuprtme  Couat  of  Louisiana.  April  4, 1S9S. 
U  La.  Ann.) 

AiUAOBNT  Land  OwSKKft— Pabtt  WiiLB— Air  and 
Light— Obdinah(». 

1.  Merely  ballding  a  wall  by  one  of  two  ad- 
jacent owners,  and  placing  tbesame  in  equal  pro- 
portions on  eaoh  lott,  does  not  make  It  a  party 
wall  in  absence  of  agreement  to  that  effect. 

8.  Tbe  owoor  of  tbe  lot  adjacent  has  no  right 
to  have  bQe  winrtows  in  Uie  wul  closed  before  he 
makes  it  a  wall  in  commcm. 

S.  Serritude  of  light  and  of  air  through  win- 
dows in  a  wall  cannot  be  acquired  by  prescrip- 
tion against  the  owner  of  tbe  lot  adjacent,  un- 
less  he  is  able  to  assert  the  right  to  have  them 
closed. 

4.  The  owner  of  the  adjacent  lot,  that  on 
which  servitude  is  claimed,  has  the  rignttoase, 
tu  enjoy,  and  to  disposie  of  his  property. 

5.  Me  who  builds  either  above  or  below  bis 
sell,  adjacent  to  his  neighbor's  property,  must 
build  It  in  a  perpendicalar  line. 

6.  He  may  build  as  high  as  be  pleases,  al- 
though it  may  occasion  incoavenienoe,  provided 
the  ballding  does  not  cause  damage. 

7.  Damagemuat  be  proven  to  eoablea  private 
Individual  to  invoke  the  benefit  of  a  city  ordi- 
nance as  to  the  moving  of  wooden  buildings  witiiln 
certain  limits.  Inconvenience,  aLthough  greats 
will  not  suffice. 

(Si/iuaiua  by  the  Court)  ' 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Fhedgrick  D.  Kikq,  Judge. 

Suit  by  Abraham  Oldatein  against  the 
Firemen's  BoUdlng  Association  and  others 
to  recover  damages  for  obstructing  his 
light.  From  a  Judgment  for  plaintiff,  de* 
fendants  appeal.  Modified. 

Motae  (ft  Titehe  and  W,  Laneaater,  tor 
appellants.  Moiae  A  Cabn,  for  appellee. 

Bbeaux,  J.  Plaintiff  Is  the  owner  of 
an  Improved  lot  In  this  city,  which  be 
purchased  from  Urs.  Emma  Beers.  The 
buildlifg  Improvement  Is  a  two-story 
dwelling  bouse  constructed  years  ago. 
Witnesses  residing  In  the  neighborhood, 
advanced  In  years,  did  not  knovr  when  it 
was  bnilt.  They  saw  It  In  their  youth, 
where  It  now  is.  One  half  of  tbe  wall 
was  constructed  on  tbe  lot  which  now  be- 
longs to  the  defendant.  It  Is  not  proven 
tbat  any  of  defendant's  aathors  contrib- 
uted In  any  manner  to  the  building  of 
this  wall.  There  are  eight  windows  In 
tbis  wall, — four  in  the  flrst  story,  and  the 
others  In  tbe  second.  Funr  of  these  win* 
dows  have  blinds  opening  and  closing  on 
their  hinges.  The  defendant  bought  the 
adjacent  lot,  on  which  the  said  wall  part- 


ly rests,  from  tbe  f1remai*s Building  Asso- 
ciation. Tbe  structures  on  defendant's 
property  were,  at  tbe  time  of  bis  purchase, 
two  email  houses,— one  an  old  frame  cot- 
tage, fronting  on  the  street,  with  one  of 
ItR  Hide  walls  extending  from  the  banquet 
to  the  front  corner  of  ptaintiff's  bouse, 
on  or  near  tbe  boundary  line  of  tbe  two 

firemiaes;  the  other  was  in  tbe  rear  of  his 
ot.  The  abutters  of  defendant's  cofctaj^ 
opened  on  plaintiff's  flower  garden,  la 
front  of  his  bonse.  The  dtfendant  had 
18  Inches  cat  off  the  western  side  of  the 
building,  (the  side  adjacent  to  plaintiff's 
lot,)  and  reduced  Its  width  by  that  num- 
ber of  Inches.  His  shutters  no  longer 
open  on  plaintiff's  lot.  Tbespacebetween 
tbe  two  corners  of  plaintiff's  building  and 
defendant's  cottages,  separated  by  18 
Inches  cut  off.  as  Just  mentioned,  was 
closed  by  a  wall  about  7  feet  high.  An- 
other building— the  one  In  the  rear  of  the 
lot— was  moved  by  defendant  against  tbe 
wall  ot  plaintiff,  leaving  a  space  along 
tbe  wall  between  this  moved  building  and 
defendant's  cottage  In  front.  This  space 
was  afterwards  takenupwlthanew struc- 
ture against  plaintiff's  wall  and  connect- 
ing defendant's  cottage  with  tbe  said 
moved  building.  There  Is  no  window  in 
tbat  wall  opposite  this  part  of  tbe  build- 
ing. Tbe  uprights  ot  the  building  Coach 
the  wall  ot  tbe  plaintiff.  These  uprigbts 
average  three  to  four  Inches  in  thickness. 
Laths  were  nailed  thereon,  and  after- 
wards the  inside  wan  was  plastered.  Tbls 
part  of  tbe  ballding  has  no  wall  on  tbe 
outside,  other  than  plaintiff's.  The  frame 
of  each  of  the  defendant's  buildings  Is  self- 
supporting.  Four  of  the  windows  am 
almost  entirely  closed  by  the  wall  ot  de- 
fendant's building.  Tbat  part  not  closed 
by  tbe  wall  was  closed  by  the  defendant 
with  boards.  Defendant's  buildings  are 
covered  with '  slate.  Where  the  roof 
touches  tite  wall  there  Is  a  coat  of  plaster 
serving  as  a  valley  or  conduit  to  the  rain 
falling  on  tbe  root.  A  shed  wasconatrnct- 
ed  In  tbe  rear  of  tbe  last  building,  one  ot 
the  walls  of  which  completely  obstructed 
two  windows.  The  two  remaining  win- 
dows were  closed  at  flrst  with  boards; 
afterwards  screens  were  erected.  Flaln- 
tlfTs  vendor  states  as  a  witness  that  tbe 
closing  of  tbe  windows  darkened  the 
apartments  of  the  bouseand  caused  damp- 
ness. It  was  her  reason  for  selling,  she 
says.  A  skylight  was  opened.  It  did  not 
give  sufficient  light,  another  witness  teati- 
fles,  and  it  Is  necessary  at  times  to  light 
tbe  gas  In  the  kitchen.  They  also  toatify 
that  the  value  ot  the  properl^y  was  de- 
preciated; tbe  danger  from  Bre  was  in- 
creased. 

Pleadings:  Plaintiff  alleges  that  tbe 
wall  is  a  party  wall,  and  that  the  defend- 
ant has  no  right  to  close  bis  windows, 
which,  during  more  than  30  years,  bad 
given  access  to  light  and  air;  thatbis pos- 
session and. tbat  of  his  antecedent  owners 
entitles  him  to  these  windows;  that  tbe 
defendant  has  annoyed  and  harassed  him 
by  depriving  him  of  light  and  air.  For 
damage  to  bis  property,  deprivation  of 
light  and  air,  and  the  value  ot  tbe  halt  ot 
the  wall,  he  claims  94.600.  Tbe  defendant 
excepted  to  plalntlll'a  petition  oa  tha 
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gronnd  that  bis  allegationi  werecontra- 
dictury,  and  bis  demaDds  lncoD8i»tent, 
and  that  be  sboald  be  made  to  elect  one 
or  the  other.  In  compliance  wltb  the 
conrt's  rallng,  plalDttlT,  after  having;  re- 
eerred  a  bill  of  exception  tu  the  ruliug, 
elected  to  abandon  the  demand  for  the 
value  of  the  wall,  and  vested  his  case  on 
Its  belDff  a  wall  In  common.  The  defend- 
ant flleda  general  denial,  and.  In  addition, 
allexed  that  hla  acts  on  bis  premises  were 
In  .pursaanee  of  lils  legal  rights  as  owner. 
The  plalntlH  also  filed  a  special  plea  of  Im- 
memorial possession,  and  pleaded  the 
prescription  of  10,  20,  and  SOyears.  He  al- 
so filed  a  plea  In  estoppel,  based  on  defend- 
ant's allegation  In  bis  answer  that,  ]nact< 
log  as  he  had,  he  pursued  bis  legalrightas 
owner.  The  Judge  of  the  district  court 
maintained  the  pleas  of  prescription  and 
estoppel,  and  ordered  that  the  hindrances 
be  removed,  and  recognized  a  servitude  of 
ll^bt  and  air  as  described  in  the  petition. 

The  owner  of  a  lot  In  a  city  who  first 
builds  In  s  place  not  surrounded  by  walls 
may  rest  one  half  of  bis  wall  on  the  land 
of  his  n<4gbbor.  Ctvtt  Code,  art.  076. 
There  Is  conflict  between  the  article  Jnst 
referred  to  and  article  605.  Civil  Code. 
Under  tbe  latter,  the  ownership  of  the  soil 
carries  with  It  the  Improvement.  Under 
the  former,  he  has  the  right  to  erect  a 
construction  on  theowner'e  property,and 
to  remain  the  owner  until  bis  neighbor 
may  choose  to  make  It  a  wall  In  common. 
Built  at  bla  expense,  he  Is  the  owner. 
Jennnin  v.  De  Blanc,  11  La.  Ann.  465;  La- 
ver^^ne  v.  Lacoete,  26  La.  Ann.  507.  In 
each  of  tbe  cases  Just  referred  to,  the  wall 
which  was  the  subject  of  litigation  was 
built  at  the  Individual  expense  of  one  of 
tbe  neighbors,  and  rested  upon  the  line  of 
.divtelonof  the  properties  adjacent  one  to 
the  other.  In  each  It  was  held  that  tbe 
wall  was  owned  by  the  proprietor  at 
whose  expenselt  wasbuilt.  Thecsseprin- 
clpally  relied  upon  by  the  plaintiff  Is  not 
similar.  The  two  buildings  were  separate, 
ed  by  awall  iDcommon.  It  was  presumed 
common  for  the  reason  that  each  build- 
ing on  tbe  respective  lots  rested  on  the 
whole  wnli.  It  was  decided  that  the 
flues  In  this  wall  also  were  in  common, 
as  well  as  the  wall  used  by  both  proprie- 
tors. Weill  V.  Baker.  89  La.  Ann.  1102.  8 
South.  Rep.  861.  In  the  pending  case,  pri- 
or to  moving  tbe  bolldlogs,  as  before  stat- 
ed, there  was  no  structure  against  or  near 
the  wall.  Tlie  fact  that  this  wall  separat- 
ed defendant's  lot  from  plaintlfTs  houses 
does  not  make  it  a  wall  In  common.  Ev- 
ery wall  which  separates  a  yard  and  gar- 
den In  a  city  shall  be  presumed  to  be  com- 
mon. Bev.ClvllCode,art.677.  Tbisartlcle 
corresponds  to  article  053,  Code  Nap. 
Baudry  de  Lacantlnerie, commenting  upon 
the  latter,  says:  ** The  wall  which  sepa- 
rates a  house  from  a  garden  or- lot  Is  not 
presumed  8  wall  In  common,  imitoyen.) 
The  law  reads 'between  buildings.'  and 
between  tnctosure  and  garden,  and  not 
between  a  building  and  inclosure  and  gar- 
den." Volume  1.  p.  R84.  "The  owner  of 
the  Inclosure  or  of  the  garden  has  not 
the  same  Interest  In  constructing  tbe  wall 
as  the  proprietor  of  the  house."  Id.  He 
cannot  be  forced  to  surrender  part  of  his 
T.108ana31— 68 


land,  and  made  to  pay  tlie  cost  and  valne 
of  the  wall,  although  of  no  service  to  him 
in  building.  The  ownership  remains  in 
tbe  one  who  has  had  it  constrnctM,  until 
the  owner  of  the  adjacent  lot  makes  It  a 
wall  In  common.  "The  defendant  con- 
tends that  until  tbe  wall  Is  made  common 
It  Is  her  exclusive  property,  *  *  *  It 
appears  to  nie  that  view  of  the  case  Is 
correct.**  11  La.  Ann.  465.  It  was  dedded 
In  said  case  that  plaintiff  did  not  have  a 
right  of  action  to  have  the  window 
closed  In  a  wall  which  he  did  not  chouse 
to  make  a  party  wall.  It  Is  obvious  that. 
In  order  that  prescription  may  be  acquired, 
the  owner  must  be  able  to  assert  his  right. 
"The  wall  belonged  to  plaintiff  In  full 
ownership  until  tbe  owner  of  the  contigu- 
ous lot  should  pay  for  halt  of  It;  and  this 
right  would  exist  so  long  as  that  wall 
stood."  26  La.  Ann.  607.  It  Is  In  some 
renpectB  different  under  tbe  French  Code. 

In  a  case  in  which  the  facts  were  some- 
what  similar  to  those  In  the  case  at  bar 
the  plea  of  Immemorial  possession  was 
maintained.  The  grounds  were  that  tbe 
owners  of  the  adjacent  estate,  before  tbe 
wall  had  been  made  one  In  common,  had 
the  right  to  have  tbe  windows  closed  tie- 
fore  making  It  a  party  wall.  "They  (the 
said  parties)  permitted  a  servitude  to 
be  established  which  they  might  have  pre. 
rented."  "Legislation  and  Jurisprudence 
have  established  that  servitude  can  be  ao 
quired  by  prescription."  Montagnac  v. 
Montagu,  Cassation,  18AB,  p.  S87,  In 
Jeannln  v.  De  Blane  the  reverse  Is  decided : 
"  The  wall  belongs  exclusively  to  the 
party  who  bnllt  the  wall."  His  right  ol 
action  "remains  in  suspense  until  be  may 
see  proper  to  make  it  a  wall  In  common.** 
This  decision  Is  not  the  only  authority. 
Cnder  tbe  Code  of  1808  the  proprietor  of  a 
wall,  not  In  common,  adjoining  the  es- 
tate of  another,  had  the  right  to  make 
windows,  under  certain  restrictions.  The 
articles  conferring  the  rifibt  were  not  In- 
cluded In  tbe  Code  of  1825.  The  reasons 
given  for  the  suppression  of  tfaoae  articles 
shows  that  It  was  not  the  Intention  to 
prohibit  tbe  openings  In  walls  thus  sit- 
uated. "Nous  avons  eru  devoir  sup- 
primer  ces  deux  articles  qui  prescrirent 
au  proprietaire  d'un  mur  non-mltoyen, 
Jolgnant  Immedlatement  I'herltage  d'au- 
trui,  den'y  faire  dee  ouvertures  ou  fenetres 
qu'a  une  certains  hauteur  et  avec  des  bar- 
reaux  et  a  verre  dormant.  Nona  avona 
pense  que  chacnn  dolt  etre  le  maitre  de 
faire  dnns  son  blen,  ce  qui  lul  plait,  et  par  , 
coneequeet  d'ouvrir  dans  son  mur.  telles 
fenetres  quebonluisemble."  Travaux  Pre- 
paratoires,  p.  73;  avllOode  La. 1825.  Tbe 
question  bad  been  previously  considered  in 
this  and  other  states,  and  thedoctrine  has 
since  beeo  followed  In  numerous  well-con- 
sidered cases.  "The  simplest  rule,  and  that 
best  suited  to  a  country  like  ours.  In  which 
changes  are  continually  taking  place  In 
the  ownership  and  use  of  lands, Is,  that  no 
right  of  tbe  said  charactercan  beacqulred, 
that  Is,  the  prescriptive  right  to  light  and 
air,  without  express  grant  of  an  Interest 
la  or  covenant  relating  to  the  landa  over 
which  the  right  Is  claimed."  Walt,  Act. 
ft  Def.  pp.  287.  205,  and  aU».  The  French 
text  wrlteza  are  eqaaUy .  as  dear  aa  to  the. 
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ricbt  ol  the  owner  of  the  lot  adjacent  to 
lialld  on  bis  property.  "The  owner  who 
has  poaseeaed  dunng  80  years  wlndowi 
at  a  prohibited  distance  has  Hcqalred  the 
right  to  coDserve  them.  But  has  he.  In 
addition,  acquired  the  rlffht  to  prevent 
the  neighbor  from  constructing  on  hla 
land  balldlngs  near  enoash  to  render  the 
llghte  aeeleeii?''  Tbeanawer  of  tbe  com- 
mentator is  In  the  negative.  1  Mourlon, 
p.  861.  Equally  as  clear  Is  8  Lanrent.  p. 
64;  "81,  dans  unmor  jolgnant  Immediate* 
ment  Pberitage  d'autrul,  11  pratique  des 
Toes  aa  lien  de  Joan*  b*U  lea  possede  pen* 
dant  trente  ana,  11  aara  reeoavre  la  lllwrte 
de  son  heritage,  la  aervitnde  legale  de 
rartlele  676  aera  eteinte.  Mais  11  n'aura 
acquis  ancondroltanrl'herltageduTnisln; 
celni-cl  conaerre.  de  son  cote,  Ta  llberte  de 
eon  heritage,  11  peut  cnnstrutre  meme 
contrelea  fenetree  de  son  volsin,  sana  etre 
tenu  de  respecter  un  pretendu  droit  de  rue 
qnl  n'exlate  paa."  The  wall  la  not  a 
party  wall.  The  owner  of- tbe  adjacent 
lot  baa  not  paid  Its  cost,  nor  Ita  value. 
Hie  bnlldinga  were  not  erected  against 
the  wall  to  wupport  an;  weight.  The  tea- 
tlmony  gives  rise  to  the  immediate  lio- 
preseion  that  defendant's  buildings  were 
eonstmcted  against  tbe  wall  to  close  tbe 
windows,  so  as  to  prevent  aervanta  and 
children  from  prying  upon  tbe  privacy  of 
bis  dwelling  and  premises. 

The  plaintiff  contends  that  it  la  a  parti- 
tion wall,  in  order,  evidently,  to  eatobllsb 
a  servitude  of  light.  If  we  were  to  main* 
tain  plaintiff's  contention  tbat  tbe  wall  la 
one  in  common,  prescription  would  at 
most  commence  to  run  from  the  time  the 
buildings  were  moved  against  tbe  wall. 
Ttaia  would  not  be  of  any  aervlce  to  bis 
cause.  The  acquisition  of  tbe  right  would 
not  have  a  retroactive  effect.  There  was 
no  estoppel  on  tbe  part  of  tbe  defendant. 
The  sUegntion  In  his  answer  tbat  he 
acted  in  pursuit  of  bis  right  as  owner, 
la  not  aneh  an  admiaalon  aA  makes  it  con- 
clnsiTe  tbat  the  wall  was  common.  The 
wall  not  being  a  party  wall,  the  neighbor 
bad  no  right  to  its  use,  and.  without  an- 
thority,  to  close  tbe  windows  aa  waa 
done.  Tbe  plalnttO  having  alleged  a 
party  wall,  and  the  defendant  having  de* 
nied,  each  manifestly  against  bis  interest, 
we  treat  tbe  question  as  an  original 
quesllon,  and  base  our  conclualons  on  tbe 
testimony  which  establlshea  tbat  It  was 
not  in  common.  "Generally  a  party  Is 
not  estopped  by  assuming  a  petition 
forced  upon  trim  by  the  opposite  party. "  7 
Amer.  ft  Enff.  Enc  Law,  p.  S2;  1  weenl. 
Gv.  p.  84. 

Plaintiff  antes  tbat  a  city  ordinance  baa 
been  violatod,  relating  to  the  moving  and 
remodeling  of  wooden  buildloga.  Private 
indlrldaals  have  no  right  of  action  un- 
less they  have  personally  satfered  -dam- 
Bgee.  The  allegations  with  reference  to 
damages  were  not  proved,  and  plaintiff 
la  therefore  left  without  cause  of  com- 
plaint on  account  of  tbe  said  violation. 
The  additional  danger  from  fire  was  not 
shown,  nor  any  increase  in  tbe  rate  of  In- 
anrance.  No  depreciation  In  tbe  valae  of 
property  waa  proved.    The  vendor  to 

Elaiatitr  says  tbat,  after  tbe  structures 
ad  been  moTod  agalaat  tbe  walls,  she 


aec^ted  $1,000  less  than  tbe  price  at 
which  she  had  prevlnnsly  offered  tb« 
property.  This  statement,  uncorrobo- 
rated by  other  testimony,  does  not  estab- 
liab  tbe  difference  in  tbe  value  ol  tbe  prop- 
erty, which  should  be  shown  by  direct  ref- 
erence to  the  value  of  tbe  bouse  before  tbe 
moving  and  after,  and  not  by  what  a 
vendor  asked  one  day  and  determined  to 
accept  thenext.  ''Ownersbipgivestheright 
to  use,  to  enjoy,  one's  property  in  tbe  most 
unlimited  manner  not  prohibited  by  law.* 
Bev.  Ovll  Code,  art.  491;  Id.  art.  460. 
Plaintiff  lastly  argues  tbat  the  city  ordi- 
nance was  not  only  violated,  but  tbat  tbe 
d^iendant.  In  violating  it,  had  concealed 
hla  breaub  of  the  law,  and  fixed  matters 
so  as  to  prevent  an  injunction.  Our  con- 
clusion makes  It  unnecessary  to  consider 
this  proposition  at  length.  The  defend- 
ant had  no  right  to  close  windows  as  he 
did,  and  to  build  agalnat  and  use  his 
neighbor's  wall  as  he  did.  Plaintiff  had 
no  right  under  said  city  (wdhiauce,  (act- 
ual damages  to  him  not  having  been 
proven.)  to  prevent  blm  from  moving  bis 
buildings.  The  defendant  baa  tbe  right  to 
make  the  wall  one  In  common  by  paying 
half  its  value,  or  he  can  build  aa  near  to 
plaintiff's  wall  as  be  eboosea,  provided 
his  structures  do  not  touch  tabi  wall.  The 
Judgment  appealed  from  Is  affirmed  In  so 
tar  as  it  orders  that  the  boarda  nailed  on 
the  windows,  and  any  of  defendant's 
structures  touching  plaintlft'a  wall,  be 
moved,  and  made  not  to  touch  it;  also 
in  so  far  as  it  orders  tbe  plaster  serving  as 
a  valley  or  conduit  for  water  to  be  taken 
oft  plaintiff's  wall.  It  la  amended  by  re- 
jecting plaintlft'a  demand  to  have  them 
moved  awayfnrtber  than  to  prevent  thdr 
touching  plaintiff's  wall.  Jndgmait 
amended,  and,  as  amended,  affirmed,  at 
appellee's  costs. 

"  {«  La.  Ann.  464) 

Oaldbb  ot  ml.  V.  His  Creditob8.  (No.  1U» 
025.) 

(Supreme  Cow*  tf  LmUakma.  April  18, 1801 
44  La.  Ann.) 

IxaoLTflNOT— Pnicnoa  — AppoiimtBST  or  Fbo> 
visioNAi.  Btssio— Sau  or  Pbopbrtt. 
1.  The  general  rule  of  onr  iasolvent  lavra  re- 

f [Hires  that  the  property  aurrendered  ahallbeheld 
□tact  dtirlnt:  the  pendency  of  prooeedlDgs  for 
theeleoUonoia  definitive  syndic;  andprovisIoDal 
syndics,  when  appointed,  are  not  generally  aa- 
tborized  toaeU  property,  hot  are  required  to  hold 
all  the  assets,  ud  delivw  them  to  the  syndic 

8.  Bat  ttau  smeral  role  snffen  exceptions  in 
oases  where,  owinR  to  the  nature  and  situation  of 
particnlar  property,  a  sale  ia  uecesaary  to  pre- 
vent its  deteriorauon,  and  preserve  its  value  for 
the  benefit  of  all  coneemea;  In  wbJoh  cases  tbe 
sale  may  be  sustained  aa  a  oonserratory  acL 
which  the  law  expressly  anthorlses  provisional 
syndics  to  perform. 

8.  It  certainly  requires  s  strong  case  to  Jus- 
tify the  sale  of  immovable  property  as  a  conserv- 
atory act;  but  in  the  case  in  a  sugar  plantatioL 
in  course  of  oultivation,  where  It  is  admitted 
that  the  insolvent  Is  without  neaos  to  nut  ik 
that  the  abaodoumflnt  of  its  onlUvstton  wonla 
operate  a  great  deterioration  of  value,  sod  that 
its  prompt  sale  Is  necessBryfor  the  Interest  of  all 
concerned,  and  particularly  when  the  first  mort- 
gage creditors  to  the  probable  value  of  the  plao- 
tatlon  and  the  provisional  syndics  concur  in  the 
facta  and  Id  tbe  opinloD  of  the  advisability  of  the 
sale,  the  judge  Is  vested  with  a  legal  discretion 
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to  GRler  the  sale  h  a  oonMnratory  aot,  ml  this 
court  approrea  its  ezeroiae. 

iSyliabiu  by  the  Court.) 

Appeal  from  civil  district  court,  pnrlsh 
ol  Orleans;  Fbedbkick  D.  Kinq,  Judge. 

The  Whitney  National  Bank,  an  a  cred- 
itor of  D.  R.  Calder.  seised  his  plantation, 
andadrerttsed  the  same  tor  sale.  Pend- 
ing; the  notice,  he  made  a  eesslon  of  his 
property  under  the  InsoWent  law,  and 

Erovlsloaal  syndics  were  appointed.  The 
anb  Intervened,  and  took  a  rule  on  the 
syndics  to  show  cause  why  the  court 
should  not  order  the  plantation  to  be 
sold.  From  a  Judgment  making  the  rale 
absolute  and  granting  the  order,  the  syn- 
dics appeal.  Affirmed. 

Horace  E.  Vpton  and  HeuTy  L.  Lajaras, 
for  appellants.  White,  Parian/^  &  Sana- 
ders,  for  appellee  Whitney  Nat.  Bank. 
Carroll  &  Carroll,  for  appellee  Bank  of 
Commerce,  party  in  interest.  Henry  C. 
MUler,toT  appellee  Canal  Bank,  party  in 
Interest. 

Fen-neb,  J.  The  Whitney  National 
Bank  Is  a  creditor  of  D.  R.  Calder  for  920.- 
000,  secured  by  flrst  mortgage  on  the 
Orange  Grove  plantation.  After  fruitless 
eSorts  by  the  insolvent  and  the  bank  to 
effect  a  private  sale  of  the  plantation,  the 
bank  sued  out  execntory  process  in  the 
civil  district  coart  of  this  parish,  under 
which  the  plantation  was  duly  seised  and 
advertised  fur  sale  to  take  place  on  March 
19.  1892.  On  the  16th  of  February.  1892, 
Calder  made,  In  the  proceeding  now  be- 
fore OS,  a  cession  of  hf  s  property  under  the 
state  insolvent  law.  Provisional  syndics 
were  duly  sppointedandquallfled.  There- 
upon the  bank  intervened  In  the  insolvent 
proceedings,  and,  representing  the  neces- 
sities and  circumstances  of  the  case  as  in- 
dicated In  the  agreed  statement  of  facta 
which  we  reproduce  further  on,  they  took 
a  rule  upon  the  provisional  Hyndics  to 
show  cansc  why  the  court  should  not 
make  its  order  allowing  the  sale  of  the 
plantation  to  proceetl  under  the  order  of 
seizure  and  sale  as  advertised,  under  the 
cunditioD  that  theproceedssliuuld  be  paid 
over  to  the  syndics,  and  held  by  them  as 
funds  of  tbe  Insolvency,  aubject  to  the 
same  mortgages  resting  on  tbe  planta- 
tion, and  to  be  distributed  by  them  ac- 
cording to  law.  Tbe  syndics  appeared, 
and  showed  cause  against  the  rule  on 
two  groonds,  vis.:  (1)  That,  under  the 
law,  the  court  Is  without  authority  or 
power  to  grant  the  relief  demanded.  (2) 
Tbat  no  legal  order  for  the  sale  of  the 
property  referred  tu  in  said  rnle  ran  be 
granted  until  a  definitive  syndic  Is  elected 
herein,  and  tbe  cession  made  by  tbe  in* 
solvents  accepted  by  their  creditors.  Tbe 
case  was  submitted  to  the  court  under 
the  following  agreed  statement  of  facts: 
The  Whitney  National  Bank  of  New 
Orleans  held  and  owned,  and  still  holds 
and  owns,  the  note  of  D.  B.  Calder,  one 
of  the  abovo*named  insolvents, for  920,000, 
dated  March  80,  18K9,  payable  one  year 
from  date,  and  payment  extended  to  Jan- 
uary 1,  1891.  (2)  Tbe  said  above  de- 
scribed note  was  secured  by  first  mort- 
gage on  the  Orange  Urove  plantation,  la 
Lafonrclie  parish,  La.,  owned  by  said 
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P.  R.  Oalder,  b^ore  H,  N.  Gonlon,  notary 
public  in  said  parish  of  Lafourche,  and 
duly  recorded.  8ald  mortgage  contains 
the  pact  efd  aon  alleoando.  (S)  On  De- 
cember 2ft.  1891,  the  said  Whitney  Na- 
tional Bank  sued  ont  execntory  process 
on  the  above-mentioned  note  and  act  of 
mortgage,  in  the  suit  entitled  'Whitney 
National  Bank  v.  D.  R.  Calder,'  No.  34,- 
686  of  the  docket  of  tbe  civil  district  court 
for  the  parish  of  Orleans,  in  whlvh  said 
parish  said  D.  R.  Calder  was  resident  and 
domiciled  at  the  time.  (4)  In  said  pro- 
ceedings, alter  due  notices  and  delays, 
the  writ  of  sdsnre  and  sale  Issaed  and 
was  placed  in  the  bands  of  the  sheriff  of 
Lafourche  parish  for  execution,  and  there- 
under, after  due  notices  and  delays,  the 
said  sberifT  seised,  and  then  advertised  for 
sale,  according  to  law,  the  said  Orange 
Grove  plantation.  (6)  After  the  issuance' 
of  said  writ  amd  tbe  seltnreof  said  planta- 
tion, as  above  recited,  tbe  said  John  CfU- 
der  A  Co.,  and  the  said  D.  B.  Calder,  filed 
their  petition  making  a  cession  of  their 
property  to  their  creditors,  under  tbe  In- 
solvent laws  of  Louisiana,  in  the  proceed- 
ings hereinabove  entitled.  (6)  Tbe  losol- 
vents  surrendered,  as  part  of  their  assets, 
seven  sugar  plantations  under  cultiva- 
tion, one  of  which  was  the  said  Orange 
Grove  plantation.  (7)  Tiie  only  funds 
surrendered  by  tbe  insolvents,  or  since 
received  by  tbe  provisional  syndics,  are 
seven  thousand  dollars,  part  of  the  pro- 
ceeds of  the  crop  of  1891,  made  on  said 
sugar  plantations,  or  on  some  of  them, 
and  now  appllcanle  to  tbe  privilege  or 
ordinary  cretlitors  of  the  Insolvents.  (8) 
It  will  cost  aboat  flJtOO  a  month  to  cul- 
tivate and  keep  up  the  OrangeOrove plan- 
tation from  now  until  July,  1892.  (9)  It 
said  Orange  Grove  plantation  is  not  so 
cultivated  and  kept  up.lt  will  rapidly  and 
lai^ely  deteriorate  In  value;  the  drainage 
will  become  obstructed  with  vegetation 
and  earth;  the  labor  will  leave  the  place; 
tbe  crop  will  be  lost;  and  a  heavy  ex- 
penditure of  money  will  be  necessitated  to 
restore  tbe  plantation  to  Its  present  eara- 
ing  capacity  and  value,  and  in  conse- 
quence of  such  deterioration  the  planta- 
tion will  sell  for  much  less  than  could  be 
obtained  for  it  now.  (10)  Tbe  opinion  of 
persons  wboowji  or  deal  with  sugar  plan- 
tations is  that  they  will  not  sell  as  ad- 
vantageously later  In  the  season  as  tbey 
would  now;  tbat,  while  tbe  plantation 
might  sell  for  a  little  more  later  on,  it 
would  not,  in  all  probability,  sell  for  as 
much  more  as  would  have  been  expended 
in  cultivating  and  keeping  It  up;  and  if. 
In  consequence  of  an  unfavorable  season, 
too  much  rain  or  too  little,  a  crevasse,  or 
visitation  of  worms,  the  crop  did  not 
look  well,  tbe  plantation  would  probably 
sell  for  much  less  than  It  would  bring 
now.  (11)  The  syndics  have  not  suffi- 
cient funds  In  tbe  insolvency  to  cultivate 
and  keep  up  all  tbe  plantations  surren- 
dered, even  If  they  are  permitted  to  use 
all  the  funds  In  the  insolvency  lor  tbat 
purpose.  If  they  undertake  to  cultivate 
the  places,  they  will  be  compelled  to  bor- 
row money  for  that  purpose;  and,  if  the 
plantations  should  not  find  a  pnrchaser 
when  offered  lor  aale,  then  tbe  ayndlca 
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wHV  be  compelled  to  borrow  largely  In 
order  to  complete  tbe  crop  and  get  back 
the  anniB  so  borrowed.  (12)  The  fluid 
Orange  Orove  plantation  waanfTeredfor 
brIp  nearly  bIx  weeks  preceding  the  ceB- 
Blon  of  property  herein,  and  the  highest 
price  ottered  In  that  time  did  not  eqaal 
tbe  amount  of  tbe  mortgage  resting  on 
Bald  plantation.  (13)  The  meeting  of 
creditors  for  the  election  of  a  syndic  will 
open  In  this  case  on  March  21,  1892.  (14) 
It  the  Whitney  National  Bank  In  permit- 
ted to  sell  under  Its  writ,  ae  demanded  In 
Its  rule.  It  Is  willing  to  advance  tbe  tanda 
necessary  to  run  tbe  plantation  until  tbe 
date  of  tbe  sale;  and  the  provisional 
syndics  are  of  the  opinion  that,  it  sucb 
sale  can  be  legally  allowed  by  the  court, 
It  will  be  greatly  to  the  Interest  of  all  con- 
cerned. [Signed]  Horace  £.  Upton  and 
H.  L.  Lazarus,  Attorneys  for  Provisional 
Syndics.  WHrrK.  Parlanob-A:  Saunders, 
Attorneys  for  Whitney  National  Bank. " 
After  healing,  Judgment  was  rendered 
making  tbe  rule  absolute,  and  granting 
the  order  prayed  tor,  from  which  the  pro- 
visional syndics  prosecute  the  present 
appeal. 

The  case  really  presents  no  issne  extiept 
tbe  Issues  ut  law  raised  in  the  pleadings, 
Tlx.,  to  wit,  (1)  whether.  In  any  case,  the 
court  has  power  to  order  tbe  sale  of  prop- 
erty surrendered  before  the  election  of  a 
definitive  syndic;  and  (2)  whether  it  had 
authority  to  make  the  particular  order 
here  granted. 

It  tbe  court  had  tbe  authority  to  order 
tbe  sale,  the  statement  nt  tacts  exhibits 
conclusively  a  proper  case  for  its  exercise. 
We  deal  with  the  substance,  not  the  form, 
of  things.  It  is  not  of  the  slightest  conse- 
quence whether  the  order  is  applied  for  by 
the  bank  or  by  tbe  provisional  syndiCH. 
Both  were  before  the  court;  both  submit- 
ted the  question  to  tbecoart ;  both  agreed 
upon  the  facts  which  rendered  the  sale 
necessary ;  and  tbe  syndics  expressly  told 
tbe  court  that  they  were  of  tbe  opinion 
that, It  such  sale  can  be  legally  allowed  by 
the  court,  it  will  be  greatly  to  the  interest 
of  all  concerned."  Their  counsel  now  say 
in  their  brief:  "The  provlsiouftl  syndics 
are  not  before  tbe  court  urging  that  the 
sale  uf  the  mortgaged  plantation  was  a 
conservatory  act  necessary  for  its  pres- 
ervation and  aatekee^ng. "  We  can  give 
no  heed  to  such  a  statement.  They  were 
before  the  conrt  upon  an  agreed  ntate- 
ment  of  facts  showing  that  the  sale  of  the 
property  was  a  conservatory  act,  noces- 
aary  to  preserve  the  property  from  great 
deterioration  In  value,  and  advising  tbe 
court  that,  It  it  could  be  legally  done,  tbe 
sale  should  be  ordered  In  the  Interest  of 
all  concerned.  We  cannot  permit  them. 
In  this  court,  to  Impugn  the  Judgment  of 
tbe  court  below  on  any  other  question 
than  t  lie  onenubmltted,  of  Judicial  author- 
ity vd!  uou.  It  Is  equally  Insubstantial  to 
say  that  this  sale  was  made  In  a  proceeding 
cooductud  against  tbe  debtor,  and  nnder 
an  order  granted  In  a  proneedlng  different 
from  the  cession. and  which  bad  been  stayed 
by  the  latter.  Tbe  sale  was  really  made 
under  and  by  authority  here  complained 
of.  issued  by  the  court  in  the  insolvent 
proceedings.  Tbe  bank  aasei'ted  no  pre- 


tension of  right  to  proceed  with  tbe  sale 
under  theorlgloal  order.  It  acknowledged 
the  paramount  authority  of  the  insolvent 
court,  and  applied  for  its  order  as  tbe 
warrant  under  which  tbe  sale  should  be 
made,  and  according  to  which  the  funds 
realised  were  to  be  held,  controlled,  and 
distributed  by  that  tribunal.  Tbe  case 
ditfeFB  In  no  respect  from  what  it  would 
have  been  bad  the  court  rendered  an  inde- 
pendent order  of  sale  without  reference  to 
the  pending  foreclosure  procee<llng.  It 
prejudiced  no  right,  and  was  a  wise  exer- 
cise of  discretion.  In  tbe  interest  of  econo- 
my, to  allow  the  sale  to  proceed  under  the 
pending  advertisement.  It  it  was  l^al  to 
make  tbe  sale  at  all.  It  was,  moreover,  a 
substantial  compliance  with  the  provi- 
sions of  the  la  w,  under  which  suits  against 
tbe  insolvent  do  not  abate,  but  are  only 
stayed  by  tbe  cession,  and  which  requiri; 
further  proceedings  therein  to  l>e  conduct- 
ed before,  and  nnder  tbe  authority  of,  tbe 
insolvent  court.  Code  Pr.  art.  165,  No. 
3;  Rev.  St.  $  1816;  State  t.  Ellis,  41  La. 
Ann.  41,  6  South.  Hep.  63. 

These  formal  objections  being  thus  elim- 
inated, the  sole  question  remaining  is 
whether  or  not  the  law veststhe  Insolvent 
court  with  authority.  In  any  case,  to  or- 
der the  sale  of  assets  surrendered,  prior  to 
the  meeting  of  creditors  and  the  choice  of 
a  deflnltive  syndic.  It  cannot  be  denied 
that  the  general  rale  prescribed  by  oar  in- 
solvent laws  requires  that  the  property 
surrendered  shall  be  held  Intactduring  the 
pendency  of  tbe  proceedings  for  tbe  elec- 
tion of  a  syndic,  and  tbat  provisional  syn- 
dics, when  appointed,  exercise,  ordinarily, 
only  powers  ol  administration,  and  must 
hold  and  deliver  to  tbe  definitive  syndic, 
when  elected,  all  tbe  assets  which  have 
been  received  by  them.  Such  are  the  pro- 
visions of  the  law  enforced  by  uniform 
Jorlsprudence.  Bev.  St.  patB.  ITSta,  17!H, 
1812:  Pitcher  v.  Creditors,  40  La.  Ann.  784, 
6  South.  Bep.  98;  Spears  t.  Creditors.  40 
La.  Ann.  660,4  South.  Uep.  667;  Barfcley 
T.  Creditors,  11  Rob.  La.  110. 

Bat  the  lawmaker  could  not  dose  bis 
eyes  to  the  fact  tbat  during  the  considera- 
ble delays  tbat  might  intervene  before  the 
appointment  of  a  definitive  syndic,  some- 
times extending  over  many  months,  an 
inflexible  adherence  to  this  rule  might  im- 
pair, and  even  utterly  destroy,  the  value 
of  some  of  tbe  surrendered  assets.  Hence 
he  wisely  invested  provisional  syndics 
with  tlie  power  of  **  performing  all  the  con- 
servatory act9  which  may  be  necessary  as 
well  for  tbe  interest  of  tbe  Insolvent  debt- 
or as  tor  tbat  of  tbe  mass  of  creditors." 
Bev.  St.  171^.  It  Is,  to  our  minds,  self-evi- 
dent that  these  powers  embrace  the  power 
of  sale,  when  that  Is  necessary  fur  the 
conservation  of  the  property  or  Its  value. 
Even  in  cases  of  attachment  the  law  wise- 
ly provides  that  property  attached.  If  "of 
a  perishable  nature  and  subject  to  be  lost 
or  deteriorated  during  the  pendency  of  the 
suit, "  may  besoldpencfcntey/fe.  Tbejodge 
before  whom  tbe  cession  Is  peodlns  Is  vest- 
ed with  a  discretion  to  detemlne  what  are 
such  conservatory  acts  as  are  necessary 
to  preserve  the  property  or  its  value  for 
the  interest  of  all  concerned.  It  certainly 
require*  a  clear  case  of  necenUty  to  Justify 
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tbesalaotlmmoTable  property  aa  a  con- 
servatory aet.  Bat  no  one  can  read  the 
Btatement  of  agreed  facts  without  perceiv- 
ing that  it  preaentB  the  strongest  posHible 
case.  The  syndics  themeelves,  who  are  the 
only  appellants,  unreservedly  concede  the 
xiecefwlty  of  the  sale  In  order  to  prevent 
serious  deterioration  In  vaiae,  and  that  It 
wonld  he  jrreatly  to  the  Interest  ol  all  con- 
cerned. What  was  the  judge  to  do? 
Was  he  to  sit  Idly,  and  permit  the  planta- 
tions to  go  to  waste  and  rain,  aacrlflcing 
the  whole  benefit  of  the  planted  crops? 
Or  was  be  to  embark  the  provisional  syn- 
dics intbehasardouB  enterprleeof  borrow- 
ing large  sums  of  money  to  run  seven 
sugar  plantationa?  If  not,  there  was  no 
other  alternative  bnt  to  order  the  sale  to 
proceed,  and.  In  so  doing,  we  think  he 
wisely  exercised  a  legal  discretion. 
Jodgment  affirmed. 

(44  La.  Ann.  E79)  — - 


Nbwhah  t.  Oankon,  Bberill,  et  a/.  (Kg. 
11,041.) 

(Supreme  OMirt  of  LautaUma,  April  IS,  1892. 
^I*.  Ann.) 

VaN1X>K*B  FBmi.BQE— BaLB  IN  BLOCK. 

Wben  ^oods,  od  wbich  a  veodor's  priv- 
ilege is  claimed,  have  been  aold  in  block,  and 
for  a  lumpiDg  prfoe,  and  when  the  proof  sastalna 
the  privilege  on  a  piut  and  fails  to  snstain  it  on 
the  rest  of  the  gooas,  the  UnpOBsibility  nt  sepa- 
rating the  price  la  fatal  to  the  allowance  of  Ibe 
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Appeal  from  district  court,  parish  of 
Avoyelles;  Auolpbb  V.  Coco,  Judge. 

Action  by  H.  &  O.  Newman  against 
Clifton  Cannon,  sherlfl,  and  others.  From 
a  judgment  for  plaintttfs,  A.  Lehman  ft  Co. 
appeal.  Affirmed. 

irloa  ££«a4S9i7rne,  for  appellants.  .Tborp 
Jt  Peterm&B,  for  appellees. 

Fbnner,  J.  When  this  ease  was  before 
OB  last  year  (0  South.  Rep. 489)  we  remand- 
ed It,  in  order  to  allow  A.  Lehman  &  Co. 
and  other  parties,  claiming  the  vendor's 
privilege  upon  certain  goods,  the  oppor- 
tnnityt  by  further  evidence,  to  Improve 
the  certainty  of  their  Identlfleatlon,  and 
to  separate  theprlc'eof  the  goods  properly 
Identified  from  that  of  those  which  cannot 
be  Identified."  A.  Lehman  &  Co.  under- 
took to  do  this  by  further  evidence,  but 
tailed  to  satisfy  the  Judge  a  qua,  who  ren- 
dered Judgment  rejecting  their  privilege, 
from  which  they  bring  the  present  appeal. 
The  only  additional  evidence  oHered  la 
that  of  the  same  witness  whose  evidence 
was  their  main  reliance  on  the  former 
trial.  He  amplieea  and  strengthens  his 
former  evidence  la  some  respects,  but  be 
does  not  overcome  onr  conviction  that  a 
considerable  portion  ol  the  goods  claimed 
were  not  susceptible  of  Identification,  and 
that  some  of  them  had  not  even  been  sold 
by  A.  Lehman  &  Co.  All  the  goods  claimed 
and  set  aside  by  A.  Lehman  &  Co.  were  sold 
in  block,  and  adjudicated  to  them  at  a 
lumping  price.  It  la  Impoaalbleto  sepa- 
rate the  price  of  the  goods  on  which  their 
privilege  is  established  from  that  of  those 
on  which  they  have  proved  none.  This  is 
fatal  to  their  claim,  and  austalns  the 
Judge's  ruling.  Judgment  affirmed. 


(41  Xa.  Ann.  G80> 
DUOOTB  T.  Raobal.  (Ko.  11,045.) 

(j^upreme  Court  of  Xoutokma.  April  IS,  1893. 
4ilA.Ann.) 

Rboistbt  or  HoHBBTSm 

1.  A  reg-istry  of  a  Homestead  exemption  of  a 
farm,  including  "tbe  necessary  quantity  of  com 
and  fodder  for  the  current  year, "  is  suftlcient 
without  speoifying  thepartlcalar  qnanti^of  com 
and  fodder. 

2.  Tbe  constitution  reqaires  no  more,  and 
coarts  cannot  enlarge  Jts  requirements. 

i^UahuB  by  the  Court.) 

Appeal  from  third  magistrate's  court, 
parish  of  Avoyelles;  P.  A.Duband,  Judge. 

Action  by  C.  J.  Ducota  against  Henry 
Roi;bHl.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Modified. 

liion  A  Lafargue  and  H.  C.  Edwards, 
for  appellanti 

Fbknbr,  J.  The  plaintiff,  claiming  a 
privilege  tor  a  debt  of  $16,  caneed  to  be 
seqnestered  a  quantity  of  corn  on  defend- 
ant's farm',  which  the  defendant  claims  to 
be  exempt,  as  attached  to  bis  homestead, 
under  article  219  uf  tbe  constitution,  which 
exempts  "on  a  farm  the  necessary  qnan- 
tlty  of  com  and  fodder  tor  tbe  current 
year."  It  fnlly  appeara  that  defendant 
had  duly  registered  bis  homestead  exemp. 
tton,  includlag  his  farm,  and  "the  necea* 
sary  corn  and  fodder  for  tbe  current 
year;"  that  all  tbe  conditions  entitling 
him  to  tbe  exemption  continued  to  exist; 
end  that  be  did  not  have  more  corn,  in- 
cluding that  sequestered,  than  was  neces- 
sary for  the  year.  The  magistrate  nev^ 
theless  rejected  the  exemption,  and  main- 
tained tbe  sequestration.  Tbe  magistrate 
gives  no  reasons  for  bis  Judgment,  and 
plaintiff  has  made  no  appearance  In  this 
court.  Itlssuggrated  by  appellee's  coun* 
sel  that  the  magistrate  refused  the  exemp- 
tion, because  the  registered  homestead 
claim  did  not  specify  tbe  nnmberol  barrels 
of  com  to  be  exempted.  The  constitution 
reqnlres  no  such  specifications,  and  courts 
cannot  enlarge  the  requirements  of  the 
constitution.  There  was  a  reeonven- 
tlonal  demand  lor  damages,  but  tbe  rec- 
ord exhibits  no  proof  whatever  In  Its  sup- 
port. The  claim  should  not  have  been  re- 
jected, but  only  nonsuited.  It  fa  therefore 
adjudged  and  decreed  that  tbe  Judgment 
appealed  from  be  amended  by  denying  the 
privilege  and  dissolving  the  sequestration, 
and,  further,  that  tbe  Judgment  rejecting 
the  reconventlonal  demand  be  changed  to 
one  of  nonault,  and,  as  thns  amended,  the 
same  be  now  affirmed,  appellee  to  paj 
costs  of  appsal. 


(44  htL.  Ana.  flOft) 
WHBt^OB  T.  LOTZ.    (No.  10,791.) 

(Supreme  Court  of  Lottisiema.  A^l  18, 1892. 
4i  La.  Ann.l 

Sals  ov  IiAKD— Powbb  ov  AxroBifBT— Evidbkob. 

1.  It  1b  only  parol  evidence  that  is  Inadmis- 
sible,  nnder  the  provisions  of  the  Code,  to  prove 
agency  to  sell  real  estate.  It  permits  a  power  of 
attorney  to  be  conceived  In  any  kind  of  private 
writing,  even  by  letter. 

a.  Notwithstanding  the  sdmlaBibility  of  anoh 
documents,  they  must  make  clear  and  sufflolnt 
proof  of  the  authorization  to  sell,  without  resort 
to  any  parol  evidence  to  supply  an  elll^la. 
(SyUobui  by  the  Court.) 
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Appeal  from  clrll  district  court,  pariah 
of  Orleana:  Frbubiiick  D.  Kino,  Jadfce. 

Salt  by  H.  B.  Whelage  HgaloBt  Cliristlae 
Lot«  to  compel  her  to  execute  title  to  cer- 
tain land.  From  n  Judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

Frank  Zeagel  aod  Henry  P,  Dart,  for 
appellant.  James  C.  Walker,  for  appellee. 

Watkinb,  J.  This  suit  has  for  object  to 
compel  the  defendant  to  ececute  title  to 
real  estate,  and  It  is  therdore  petitory  in 
character,— the  demand  of  the  petition 
beluK  that  the  defendant  be  condemned 
to  a  speeiflc  cumpUance  with  ber  affree- 
meat,  and  to  exeeate  conveyance  to  the 

glalntin  of  two  lota  of  sround.  with  the 
nlldlngs  and  Improvements  thereon, 
situated  in  the  first  district  of  the  city  of 
New  Orleans,  In  the  square  bounded  by 
Hunter,  Tcboupltotilaa,  New  Levee,  and 
Benjamin  streets,  desijsnated  by  the  let- 
ters A  and  B,  and  measurlDS  as  toUowa, 
to  wit:  Lot  A.W  feet  front  on  Hunter 
street,'  by  48  tent  In  depth,  and  front  on 
Tchoapltoulas  street;  lot  B,  36  feet  front 
oo  Hunter  street,  by  48  feet  In  depth  be- 
tween parallel  lines;  "Lot  A,  forming  the 
comer  of  Tchonpitoulas  and  Hunter 
streets,  as  will  appear  from  the  agreement 
to  buy,  hereto  auuexed  as  part  of  this  peti- 
tion." The  following  is  plaintiff's  propo- 
sition, vis.:  **New  Orleans,  October  23rd, 
1890.  Baumgarden  and  Frlederlcks— Gen- 
tlemen :  X  have  a  client  who  will  give  93,400 
cash  for  the  property  comer  of  Tchonpi- 
toulas and  Hunter  streets.  See  title  for 
dimenslans.  Please  submit  this  propo- 
sition to  your  clients,  and  let  me  have  an 
early  offer.  Yours  truly,  Fbank  Zbngbl, 
Attorney.**  Messrs. Baumgarden  &  Fried- 
ericks  presented  this  communication  to 
their  Client,  the  defendant,  who  wrote 
thereupon  this  Indorsement,  vis.:  "I  ac- 
cept the  above  proposition.  [Signed] 
Mrs.  J.CLoTZ."  This  proposition  and 
Its  acceptanee  are  tbe  foundation  ut  this 
suit. 

The  position  of  the  defendant's  counsel 
Is  that  the  oftnr  was  only  to  sell  the 
Jlproperty  corner  of  Tchoapltoulas  and 
Hunter  streets,**  and  that  It  is  described 
In  plaintiff's  petition  as  **  Lot  A ; "  and  tbe 
averment  of  her  answer  is  that  her  accept- 
ance of  plaintiff's  offer  did  not  Inclade  lot 
B,  which  she  never  contemplated  selling, 
bat  which  she  expected  always  to  reserve 
as  her  bomestead,  and  which  la  sabject  to 
a  special  mortgage  in  favor  other  minor 
children,  to  secure  their  interest  in  the 
succession  of  their  father,  and  of  which 
she  has  no  power  to  divest  them.  Tbe 
main  controversy  In  the  lower  court  was 
In  relation  to  the  admissibility  of  testi- 
mony, the  greater  part  of  which  was  ad- 
mitted over  defendant's  objection ;  tbe 
Judge  a  4aa  ruling  that  the  objections 
urged  went  to  tbe  effect  of  tbe  evidence 
alter  It  had  been  received.  Some  of  the 
testimony  consisted  ol  (1)  a  letter  writ- 
ten by  Baumgarden  &  Friederlufes  to 
Frank  Zengel,  having  date  October  24, 
1880,  in  reference  to  bis  proposition  of  the 
day  prevlons,  and  connecting  It  with  "  tbe 
measurements  and  conditions  of  sale,  as 
advertised  in  l;beNew  Orleans  Ptcayune" 
at  a  certain  time;  (2)  a  printed  form. 


filled  up,   an  thoriitng   Baumgarden  A 

FriederlcliH  to  sell  property  comer  of 
Toboupltoulas  and  Market  streets;  (S)  a 
receipt  of  Baumgarden  &  Frlederieks  for 
¥340,  It  being  an  advance  of  10  percent,  on 
the  price  of  contemplated  purchase;  and 
(4)  the  plan  of  the  property  as  It  was 
exhibited  for  sale  by  Baumgarden  &  Frled- 
erieks. The  principal  ground  of  objection 
that  was  urged  to  this  character  of  proof 
was  that  It  was  insufficient  and  inadmis- 
sible for  the  purpose  of  disclosing  In 
Baumgarden  &  Frlederieks  authority  to 
sell  real  estate  for  tbe  defendant;  and  In- 
snfflclent  for,  and  Inadmissible  to  prove, 
either  a  promise  tn  sell  or  a  sale  of  real 
estate.  We  agree  with  our  learned 
brother  of  the  lower  court,  both  as  to 
his  opinion  In  reference  to  the  adrolssl- 
blllty  of  the  testimony  and  his  apprecia- 
tion of  it.  It  is  only  parol  evidence  that 
is  inadmissible,  under  the  provisions  of 
tbe  Code,  to  prove  agency  to  sell  real  es- 
tate. Bev.  Civil  Code,  art.  Haeken- 
burg  T.  Gartskamp,  SO  La.  Ann.  898; 
Perranltr.Fcrrault,8i2La.Ann.686.  That 
article  specially  sanctions  the  right  of  a 
party  to  conceive  a  po wer  of  attorney  In 
any  kind  of  private  writing,  "even  by  let- 
ter;" hence  the  adroisslbiltty  of  the  writ- 
ings that  were  offered  in  evidence.  But 
they  do  not,  of  themselves,  prove  di4end- 
ant*s  authorisation  to  Baumgarden  ft 
Frlederieks.  It  may  well  be  that  they 
were  authorised  to  sell  lor  the  defendant 
"  the  property  [at  the]  comer  of  Tchoupl- 
toulas  and  Hunter  streets.  It  may  well 
be  that  those  gentlemen,  actings  in  per- 
fect good  faith  under  such  an  authorisa- 
tion, advertised  In  the  Picayune  tbe  prop- 
erty as  one  single  property.  It  may  well 
be  that  the  plaintiff,  moklng  the  offer  he 
did,  acted  npon  the  information  contained 
in  that  newspaper  advertisement.  But. 
If  all  that  be  taken  for  granted,  there  re- 
mains an  ellipsis  to  be  supplied  by  parol 
pruof,  and  that  is  tbe  defendant's  author- 
liatlon  to  them  to  make  sale  of  two  lots. 
Not  only  Is  this  the  case,  but  soch  evl- 
denee  tends  tn  enlai^  plaintiff's  propo- 
sition, as  welt  as  to  alter  his  averments. 
On  the  whole,  we  are  of  opinion  that  the 
proof  falls  to  disclose  that  conseatio 
menttam  necessary  to  constitute  a  con- 
tract binding  between  the  parties  In  re- 
spect to  the  object  of  sale. 
Judgment  affirmed. 

  («  L*.  Ann.  469 

SCHLIBDBB  T.  DlELMAN  et  SJ.    (No.  10,851.) 

{Supreme  Court  cf  Louiaiama.  April  18,  ue& 
44  La.  Ann.) 

OPTIOSB — COHPORAtlONS  —  LUBIXJTIBS — ObLIOI.- 

TioiT  or  CoxTuon— Bhuob— Oam&sbs— To- 

TORB  PBOriTB. 

].  An  option  is  not  an  ezistinK  and  complete 
sftreement,  whioh  contains  a  condition,  bat  it  is 
the  sapplement  of  an  agreement,  to  the  perform- 
ance en  which  the  ssseat  of  another  la  of  the  es- 
sence. 

3.  It  Is  B  mere  pollicitation,  not  yet  ripened 
Into  a  perfect,  commatatiTe  oontract.  It  belongs 
to  that  olasB  of  conditional  covenants  which 
obliges  tbe  party  in  whose  favor  mah  a  stipula- 
tion is  made  to  give  notice  to  tbe  one  granting  it 
ol  his  intention  to  ezerclBO  It  before  It  beoomea 
obligatory  on  the  other, 

8.  A  private  corporation  la  a  person  1b  law, 
quite  as  responsible  lor  its  contracts  as  nataru 
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penoBS  ua  llofewlttwtaiinBff  raoh  oorporattons 
possess  tbe  inherent  powerof  oissolntlon  at  will, 
that  right  does  not  carry  wltli  it  the  authority  oi 
Impairing  the  obligation  of  their  oontracts;  but 
this  liqaidation,  while  it  depriTea  tbe  creditor  of 
tbe  power  to  oompel  specific  performance,  leavea 
his  eqaitable  remedy  for  tbe  recovery  at  dam- 
ages unimpaired. 

4.  As  a  general  rule  the  future  profits  of  a 
oontract  cannot  be  included  in  the  injury  suffered 
by  its  breach,  mainly  for  tbe  reason  that  they 
depend  upon  so  many  and  varioas  oontlngenciea 
that  it  is  ImposBlUe  Aw  a  oourt  or  a  Jury  to  ar- 
rive at  asy  definite  dettnmlnation  of  tbe  actual 
loss  by  any  tmstwortby  metbod.  Tta^  are  open 
to  the  objection  of  lemotaneaa  u  w^l  u  of  on- 
oertainty. 

6.  When  tbe  breach  of  a  oontract  oonslots  In 
preventing  its  performaoce.  witboat  tbe  fanlt  <tt 
the  other  party,  who  Is  willing  to  perform  It. 
the  damages  which  the  latter  can  recover  will 
consist  of  (1)  what  he  has  already  expended  to- 
wards performance;  (!})  the  profits  which  be 
would  have  realized  by  performance. 

0.  FrofitB  cannot  always  bo  recovered.  They 
may  be  too  remote  and  speculative  In  their  char- 
acter, uid  therefore  Incapable  of  that  olear  and 
definite  proof  which  the  law  requires.  When 
not  fully  proven,  or  they  are  too  remote,  the  true 
measure  is  the  loss  of  outlay  and  expense. 
iSyllaima  by  the  Vourt.) 

Appeal  from  civil  district  court,  parish 
of  Orleacs;  Frbdbhice  D.  Kino,  Jndfce. 

Action  by  E.  O.  Schlleder  against  P.  W. 
IMelman  and  others  to  recovur  damageB 
for  a  breach  of  contract.  From  a  Jndg- 
ment  for  plalntttt,  defendante  appeal.  Re- 
versed. 

Buck,  Diakelspiet  &  Hartjor  appellanta. 
White,  Parlange  £  saunden  and  £!.  How- 
ard McCaleb,  tor  appellee. 

Watkinb,  J.  This  la  an  action  for  tbe 
recovery  of  purely  proapectiTe  damases, 
alleged  to  have  reaiuted  from  the  loss  of 

anticipated  profits  occaelunnd  by  the  de- 
fendants' nonfalQtlment  of  their  contract, 
whereby  Its  fall  term  was  abbreviated  by 
the  period  of  six  years  and  more.  Judg- 
ment Is  claimed  against  defendants,  as 
liquidators  of  the  Louisiana  BrewlngOora- 
pany,  fur  the  sum  of  997,209.18  on  that 
score,  alleging  its  dissolution  and  liquida- 
tion, and  clalmlDK  the  right  to  have  the 
same  paid  frura  the  asaets  In  their  hands. 
The  plaintiff  prayed  for  and  obtained  an 
injnnctlon  restraining  tbe  defendants  and 
the  New  Urleana  Brewing  Association— 
a  new  corporation,  into  which  the  Ltonlsl- 
ana  Brewing  Company  and  ntber  brewing 
companies  had  been  consolidated— from 
dlsposlnK  of  said  assets,  and  from  surren- 
dering them  to  the  stockholders  of  tbe 
dissolved  corporation,  especially  tbe  stock 
and  bonds  which  said  llqaidators  had  re- 
ceived from  the  Louisiana  Brewing  Asso- 
ciation. Stated  in  more  general  terms,  the 
claim  of  plaintiff  is  that  he  bad  a  contract 
with  the  Louisiana  Brewing  Company 
whereby  the  latter  agreed  to  famish  bltn 
all  the  beer  he  reqnired  for  bottling  pur- 
poses, and  to  furnish  bottling  beer  to  no 
one  else,  for  and.  during  a  term  of  five 
years,— cousentlngthatbeshould  have  the 
option  to  continue  the  contract  In  force 
for  an  additional  period  of  five  years; 
that  prior  to  the  expiration  of  the  term 
of  five  years  the  corporation  was.  by  a 
vote  of  the  stockholders,  volnntarlly  dis- 
solved, and  Its  affairs  placed  In  tbe  hands 
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of  the  defendants  as  Uqnldators,  leavlns; 
said  oontract  in  force.  There  is  no  fraud, 
tort,  or  wrong  alleged  in  the  act  of  disso- 
lution, or  any  attempt  to  thereby  avoid 
or  evade  the  force  and  effect  of  their  en- 
gagement; but  the  plaintiff's  averment  Is 
that  the  obligation  of  the  contract  re- 
mained unbroken  notwithstanding  the 
dissolution  of  the  corporation.  Tlie  Judge 
a  qua  perpetuated  plalntlCTs  injanction, 
9nd  gave  him  Judgment  for  the  sum  of 
949,482.88,  allowing  as  the  value  of  tbe 
bottling  plant  $10,878.16,  and  as  the 
amount  of  future  profits  $88,104.22.  It  to 
from  that  Judgment  that  tbe  defendants 
have  appealed. 

Originally  the  Lonlslana  Brewing  Com- 
pany was  engaged  in  the  manufacture  and 
sale  of  beer  in  tbe  city  of  New  Orleans,  and 
in  connection  therewith  it  operated  a  bot- 
tling department  for  bottling  beer,  like- 
wise for  sale;  the  two  plants  being  con- 
d  ucted  co-operatively.  As  bottled  beer 
was  principally  marketed  in  localities  dis- 
tantly removed  from  the  place  of  Its  man- 
ufacture, its  Introduction  Into  new  bad- 
ness communities  neeeedtated  the  em- 
ployment of  traveling  salesmen,  at  heavy 
outlay  and  expense,  to  maintain  its  es- 
tablishedtraderelatlons.  Ontbls  account, 
mainly,  the  brewing  company  disposed  of 
its  bottling  plant,  and  leased  thebnildings 
wherein  it  was  located  and  was  In  full  op- 
eration .as  **a  guin^  coucem.*  By  this 
means  the  beer  manufactory  and  the  bot- 
tling department  became  separated,  and 
each  one  passed  under  a  separate  admlnls- 
tratloD.  Contemporaneoualy  with  tbe 
sale  uf  tbe  bottling  plant  to  Daniels  & 
Schlleder- the  predecessors  of  tbe  plain- 
tiir,  whose  rights  be  aequired— on  the  1st 
of  July,  188tf,  the  contract  soagbt  to  be 
enforced  was  executed.  The  principal 
BtlpulatlonB  of  their  agreement  may  be 
thus  summarised,  vli.:  (1)  Tbe  Loulsl< 
ana  Brewing  Company  contracted  tu  sell 
Daniels  &  Schlleder  tbe  beer  of  Its  manu- 
facture, and  to  no  other  person  or  bottling 
establishment,  for  bottling  purposes,  and 
to  continue  to  thus  fumisb  them  beer  tor 
a  period  of  five  yenni.  (2)  Daniels  &  SchUe- 
der  agreed  to  purchase  all  the  beer  they 
required  from  said  brewing  company,  and 
to  take  and  use  no  other  beer  than  that 
of  Its  manufacture,  and  to  contlnaetbetr 
purchase  for  a  period  of  five  years. 

The  present  controversy  Involves  an  In- 
terpretation of  the  contract  of  the  brew- 
ing company  to  sell  plaintiff  beer,  and  tbe 
solitary  Issue  tendered  Is  tbe  quantum  of 
damages  plalntm  is  entitled  to  recover, 
upon  tbe  score  of  his  loss  of  the  antici- 
pated profltB  of  bis  bottling  establlsh- 
mpnt,  because  of  the  brewing  company's 
failure  to  carry  its  contract  to  Its  ultimate 
completion.  At  the  date  tbe  salt  was  in- 
stituted there  remained  a  little  more  than 
one  year  of  the  first  period  of  five  years 
unexpired;  and  there  was  likewise  more 
than  one  year  to  elapse  between  the  date 
of  suit  and  tbe  commencement  of  the  fur- 
ther period  of  five  years,  daring  which 
plaintiff  had  theoptlontokeeptbecontract 
in  force.  This  action  Is  for  the  recovery  of 
damages  ex  contractu,  resulting  from  the 
brewing  company's  simple  Inexecution 
of  its  contract  to  supply  the  plalutlH  with 
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bottUns  beer,  which  was  occaaloned  by 
the  purely  lawlol  act  of  liqaidatlnx  the 
corporatloD.  The  plaintiff's  coonsel  trttat 
the  contract  as  thuogh  the  two  tlve-year 
perlodB  were  fnetallmentfl  tliereor.employ- 
InK  this  expression,  viz.:  "Hl^  exlHtinx 
contract  had  more  than  one  year  to  run, 
and  be  bad  the  privilege  of  ruanlnx  for  a 
period  of  Rye  years  more.  This  privilege 
was  an  integral  part  of  his  cuatrart,  and 
the  company  was  as  much  bonnd  by  It. 
and  bound  to  reupect  It,  as  It  was  bound 
by  any  other  provision  In  the  contract." 
On  tliia  theory  coansel  have  formulated 
tbeir  demands,  and  the  Judge  a  qua  ac- 
cepted their  tbeor;,  and  acted  upon  It,  in 
rendering  Judgmeot,  taking  as  the  initial 
point  of  hlB  computation  the  sum  of  ¥5,- 
617.87,  as  the  annual  net  profits  of  the  bot- 
tling buBlnesB,  and  multiplying  that  sum 
by  6,  thus  giving  to  plaintiff  an  allowance 
of  938,104.22.  on  tbla  score.  In  our  opin- 
ion tire  learned  Judge  of  the  district  court 
misapprehended  the  true  import  of  the 
plaintiff's  option,  and,  so  dolnsr.  Incor- 
rectly held  it  to  be  an  Integral  part  of  the 
absolute  contract;  bis  Judgment  resting 
upon  the  Incorrect  hypothesis  that  the 
plaintiff  had  "exercised  his  privilege," 
and  continued  the  coutract  in  force  for  an 
additional  period  of  Ave  years,  whereas 
be  bad  not,  in  point  of  fact,  so  elected  to 
continue  the  contract  In  force,  by  glvlag 
due  notice  to  the  brewlns  company  before 
Its  liquidation.  An  option  is  not  an  act- 
ual, existing  contract,  but  merely  a  right 
reserved  In  a  subsisting  agreement  to  the 
obligee  to  continue  it  in  force  for  an  addi- 
tional term ;  but  its  preservation  depends 
upon  the  obligee's  exercise  of  the  faculty  of 
renewal,  and  seasonable  notice  given  to 
the  obligor  of  his  Intention  to  exercise  the 
option.  Mossy  t.  Mead,  2  Ita.  167;  Lleu- 
teaud  T.  JeanniAud,  20  La.  Ann.  827.  In  a 
certain  sense  an  option  is  a  mere  pollicita- 
tion,—a  promise  without  mutuality,  not 
yet  ripened  Into  a  perfect  agreement,  con- 
taining mutual  Btlpulatious,  which  either 
may  enforce,  and  from  which  neither  is  at 
liberty  to  recede.  It  la  an  open  proposi- 
tion by  one  party  to  a  contract,  which 
must  be  accepted  in  precise  terms  by  the 
other  in  order  that  It  may  be  binding 
upon  both  parties.  Without  attempting 
any  collation  of  authorities  on  this  ques- 
tion, we  make  a  single  extract  from  a 
standard  text  writer  on  the  subject,  aptly 
expressing  our  views  upon  the  subject. 
Til.:  **It  may  be,"  says  the  author.  In 
treating  of  the  conditions  on  which  a  sale 
of  goods  depends,  "the  happening  of  some 
event;  and  then  the  question  arises  as  to 
the  duty  of  the  obligee  to  give  notice  that 
tlie  event  has  happened.  As  a  general  rule 
a  man  who  binds  himself  to  do  anytblog 
upon  the  happening  of  a  particular  event 
Is  bonnd  to  take  notice,  at  his  own 
peril,  and  to  comply  with  hfa  promise 
when  the  event  happens.  But  there 
are  cases  In  which,  from  the  very  na- 
ture of  the  transaction,  the  party  bound 
on  a  contract  of  this  sort  Is  entitled 
to  notice  from  the  other  of  the  hap- 
pening of  the  event  on  which  the  liability 
depends. "  The  author  then  furnishes  this 
tllnstratlon,  to  wit:  "But  no  notice  is  re- 
quired when  the  particular  person  whose 


action  is  made  a  condition  of  the  bargain 
Is  named,  •  »  •  and  no  option  to  be 
exercised  by  the  vendor.  And  It  seems 
that  this  Is  the  true  tc^t,  vis.:  That,  If 
the  obligee  has  reserved  auy  option  to 
himself  by  which  he  can  control  the  event 
on  which  the  duty  of  the  obligor  depends, 
the»  he  must  give  notice  of  hie  own  act 
before  he  can  call  upon  the  obligor  to 
comply  with  his  engagement."  Ben]. 
Sales,  pp.  &61,662.J  577.  See,  also,  Watson 
V.  Walker,  23  N.  H.  471 ;  De  Mill  v.  InsuF> 
ance  Co.,  4  Allen,  (N.B.)  S41 ;  Lent  v.  Pad- 
«lfurd,  10  Mass.  230;  Tasker  v.  Bartlett.  5 
Cush.  359.  In  Ice  Co.  v.  Heinze.  14  H.  W. 
Rep.  rSB,  the  Missouri  court  said:  '*The 
option  given  by  the  company  was  never 
exercised.  Hence  that  clause  of  the  prop- 
osition never  became  applicable. **  Ac- 
cepting this  Interpretation  of  an  option  in 
a  contract,  and  applying  thereto  the  evi- 
dence supplied  by  the  record,  and  we  have 
no  besitaney  In  reaching  the  conclusion 
that  plaintiff  never  exercised  bis  right,  or 
gave  any  notice  of  his  Intention  to  exer- 
cise It.  While  It  is  true  that  the  plain  tiff. 
In  all  of  bis  relations  of  contractor  with 
the  brewing  company,  occupied  the  posi* 
tion  of  a  third  person,  yet  cbe  fact  1m  quite 
undeniable  that  he  was  both  a  director 
and  stockholder  of  the  corporation  at  the 
same  time;  and  while  negotiations  were 
in  progress,  looking  to  a  UquidatioD,  the 
plaintiff  actively  participated  therein,  and 
gave  them  countenance  and  support;  and 
they  resulted  In  Its  virtual  assignment  to 
the  New  Orleans  Brewing  Association. 
These  negotiations  occasioned  several 
meetings  of  the  stockholders,  many  of 
which  were  attended  by  the  plaintiff, 
though  It  Is  contended  by  counsel  that  be 
did  not  participate  therein,  and  they  state 
In  their  brief,  to  wit;  "Schlleder  favored  all 
the  negotiations  to  sell  to  the  English 
syndicate,  but  when  the  question  of  con- 
solidation came  up.  although  he  was  one 
of  the  largest  stockholders  In  the  Louisi- 
ana Brewing  Company,  and  attended  the 
meeting  at  which  the  proposition  to  dis- 
solve was  voted  upon,  be  refrained  from 
voting  because  he  was  apprehenalve  that 
the  dissolution  mtgbt  affect  bis  contract 
rights.*  He  was  present  at  "the  meeting 
at  which  the  dissolution  was  determined 
upon,  •  •  •  and  did  not  vote.  •  •  • 
Some  one  remarked  that  the  voting  was 
about  to  close,  and  asked  Sehlleder  If  he 
did  not  wish  to  vote.  There  Is  some  dis- 
crepancy In  the  evidence  as  to  the  reply 
that  Sehlleder  made.  Sehlleder  says  posi- 
tively that,  In  declining  to  vote  tor  the 
liquidation,  he  gave  as  his  reason  that  by 
doing  so  he  might  Imperil  bis  right  as  a 
contractor." 

As  a  witness,  plaintiff  states  that  he 
had  been  advised  by  connsel  not  to  vote 
In  the  stockholders*  meeting,  and  that  he 
was  present  at  that  meeting,  and  publicly 
stated  the  reasons  why  he  could  not  con- 
ssnt  to  vote  for  the  IlquIdatiOD,  nor  sign 
any  document  totbateffect.  It  isln  proof 
that  the  plaintiff  made  slmilarstatements. 
Just  before  and  Just  after  the  meeting,  to 
several  of  the  stockholders.  But,  consid- 
ering all  the  evidence  on  this  question,  it 
19  quite  apparent  that  plaintiff  acted  and 
voted  In  auch  manner  as  to  tacitly  permit. 
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90  far  ashe waa  concera«d,  the  llqafdatlon 
to  take  place,  and  thus  realiie  a  share  ot 
the  larKe  profits  of  the  adTeatam,  and  at 
thesametliDeto  protect  hlBCODtiactrightB 
from  Impalrmrat.  TblslBevldentfrom  his 
geaeral  coarse  of  conduct,  and  having 
taken  the  advice  of  a  lawyer  as  to  the  na- 
ture and  extent  of  hla  T\ghtm,  and  the  bent 
manner  of  protecting  them.  Openly  and 
pnblicly,  plaintiff  made  no  protest.  He 
asaiEoed  to  hla  associate  stockholders  no 
erotind  for  hia  refnaal  to  act.  Batjast  as 
Boun  aa  the  diasnloTtou  of  the  corporation 
became  an  accomplished  fact,  he  promptly 
Institated  this  aaltagainat  the  liquldatora 
appointed  to  adjaat  Its  affairs,  and  by  io- 
Jnnction  arrested  In  their  hands  the  entire 
avails  of  Itallqqidatlon.and  from  wtilch  he 
claims  therlghtto  receivea  little  leas  than 
9100,000  as  damaxea  respiting  to  his  bot- 
tling business  becaaBeoltbediB8olotlon,tn 
the  mean  while  makloffnodlaaTuwal  of  bla 
Intention  to  accept  bis  ahaie  of  the  im- 
mense profits  realized  by  the  liquidation. 
Without  commenting  apon  plulntltf's 
coarse  of  dealing  with  his  associates,  or 
making  any  application  uf  It  to  the 
actual  coatract.ln  respect  to  Its  unexpired 
term,  we  may,  with  becoming  propriety, 
state,  and  empbastse  the  statement,  that 
thero  is  not  one  aeiatiUa  of  testimony 
which  even  tends  to  ebow  that  he  ever  as- 
serted nny  intention  to  exercise  hie  option, 
nor  that  be  did  any  act  or  uttered  any 
word  that  would  by  any  fair  and  reason- 
able Interpretation  indicate  such  purpose 
on  his  part.  And  we  are  well  aatlafled 
that, if  he  entertained  sach  an  Idea,  It  was 
only  a  thought  be  harbored  in  his  own 
mind,  but  never  communicated  to  the 
stockholders  or  dfreetora  of  the  corpora- 
tion, and  who,  in  the  absence  ot  any  auch 
notification,  had  a  perfect  right  toawume 
that  he  had  abandoned  it^aad  act  accord- 
ingly. Inaamoch  as  the  exerdseof  the  op- 
tion was  exclnsively  under  the  plaintiff's 
eontrol,  and  as  he  was  not  only  aware  of 
the  proposed  tiqaldatlon,  bat  was  present 
and  participated  in  all  the  proceedinga 
that  led  ap  to  the  liquidation,  though 
he  declined  to  algn  the  final  act.  a  clear 
and  Indisputable  obligation  waa  Imposed 
on  him  to  have  given  notice  to  the  stock- 
holders'  meeting  ot  his  Intention  to  exer- 
cif>e  his  option;  and.  failing  to  do  so,  he 
must  be  conclasively  presumed  to  have 
abandoned  such  right.  This  being  our 
conclasion,  the  option  ot  the  plalntlfl  to 
continue  the  contract  In  force  for  a  new 
and  additional  termlseUminated  from  the 
controversy. 

In  respect  to  the  Immediate  effects  of  the 
liquidation  of  tbecorporatlonon  tbeplaln- 
tlff'a  contract  rights,  there  can  be  but  lit- 
tle dlfflcalty,  as  It  cannot  be  doubted  that 
the  liquidation  of  a  corporation  has  the 
immediate  effect  of  terminating  all  of  Its 
purely  personal  obligations,  and  of  rele- 
gating the  beneficiaries  thereunder  tu  an 
actton  In  damages  In  keeping  with  Its  cov- 
enants. A  corporation  is  quite  as  much 
bound  aa  a  natural  person  is  to  the  per- 
formance of  Its  contracts.  Thelaw,ln  au- 
thorizing the  creation  of  corporations, 
provides  at  the  aame  time  for  their  forced 
as  well  aa  for  their  voluntary  dlaaolutlon. 
The  law  authorises  the  stockholders  of  a 
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business  corporation  sncb  as  the  Louisi- 
ana Brewing  Company  was  to  dlseolve  at 
will,  upon  a  vote  of  three  fourths  of  Its 
stockholders,  itev.  iSt.  {  487.  The  prtvl< 
1^  Is  incorporated  In  thecompany*schar- 
ter,  and  no  act  of  the  board  of  directors 
could  deprive  the  stockholders  of  such 
right,  and  the  contract  the  corporutlon 
had  made  with  the  plaintiff  could  have  no 
such  effect.  It  baa  been  repeatedly  decided 
tbat  "the  laws  of  aatate,  in  this  regard, 
enter  directly  Into  the  contract,  and  as 
corporations  have  the  power  to  dissolve 
themselves,  or  consent  to  a  forfeiture  of 
corporate  francblee,  all  peraoDs  must  be 
regarded  aa  having  contracted  upon  the 
hypothefls  of  the  existeoceand  poaalbleex* 
erclse  ot  this  power."  Htate  v.  Gaa-Ught 
Co.,  2  Bob.  Hunter  v.  Insurance  Co., 
26  Ls.  Ann.  18;  XiOuMana  State  Bank  r. 
Orleans  Nav.  Co.,8  La.  Ann.  204 :  Palfrey  t. 
Panldlug,  7  La.  Ann.  363;  Trlscool  Win* 
Bbip,43  La.  Ann. 40,9  South. Rep. 29;  Mam- 
ma v. PotomacCo..8Pet.281;  RallroadCo. 
V.  State,  29  Ala.  586;  Taft  v.  Plttaford,  38 
Vt.  280;  Green's  Ultra  Tires,  §§  188,  480. 
But  it  Is  equally  true  cbatsuch  dissolution 
does  not  destroy  the  obligation  of  the 
company'acontracts;  the  equitable  rights 
of  creditors  surviving  the  act  of  dissoln- 
tlon,  and  attaching  to  the  assets  and 
property  of  the  corporation  in  the  bands 
of  its  liquidators.  Mot.  Corp.  $  1035;  Cur- 
ran  V.  Arkansas,  16  How.  804. 

Whether,  however,  obligations  infuturo 
ot  a  eorporatioD,  saeb  as  plaintiO  seeks 
to  enforce.survlve  a  dissolution,  is  a  ques- 
tion of  serious  difficulty.  The  right  of  dis- 
solution being  expressly  granted  by  law, 
and  the  law  brtng  read  Into  isncta  a  con- 
tract,lt  iHuot  easily  perceived  bowlt  could 
be  enforced  specifically,  or  damages  for 
nonperformance  granted ;  nonperformance 
being  tbe  necemary  result  of  dlaaolutlon. 
Lex  a»mloem  eogit  ad  tiapoaalhStta. 

But  preliminary  to  this  dlecuaslon  a 
question  ariaea  In  -reference  to  the  plea  of 
eetoppel  that  la  urged  against  tbe  plain- 
tiff, based  on  the  ground  that  he  was  a 
Btockholder  and  director  in  the  corpora- 
tion, and  participated  in  the  proceedings 
which  culminated  in  its  dissolution,  and  Is 
by  auch  action  concluded  from  claiming 
damagea.  Qaoad  this  transaction,  plain- 
tiff was  an  utter  stranger,  to  t>e  dealt 
with  as  such,  and  to  bave  his  contract  in- 
terpreted just  aa  though  he  had  no.  rela- 
tions of  trust  with  the  corporation,  for 
the  principal  and  safflcient  reason  that  bis 
action  was  not  controlling,  and  any  re- 
sistance on  bis  part  to  dlssolutloD  could 
not  have  prevented  it,  and  equity  does  not 
require  resort  to  a  vah)  effort  to  accom- 
plish an  impossibility.  We  are  therefore 
of  opinion  that  the  estoppel  urged  Is  not 
good. 

Whatever  may  be  tbe  correct  view  to  be 
taken  of  the  allowance  and  measure  ot 
damages,  it  is  obvious  tbat  tbe  rights  ot 
all  parties  became  fixed  and  Irrevouable 
at  tbe  date  of  dissolution,  and  that  which 
In  tbe  contract  was  potestative  or  condi- 
tional became  absolute  at  tbe  time  of  liq- 
aldatlou.  In  a  recent  and  well-considered 
case  the  Florida  court  said :  "It  has  been 
held  lu  England,  as  well  as  In  this  coun- 
trjr,  tbat  when  one  party,  before  the  time 
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of  performance  of  tbecontracthae  arrlred, 
renounces  It  to  tbe  otber  party,  tbe  latter 
may  act  apun  tbn  rennncIatloD,  treat  the 
contract  as  broken*  and  sue  before  the 
time  for  performance.**  Sullivan  Mc- 
Millan, 8  Soutfa,  Rep.  450.  The  purport  of 
that  opinion  la  that  where  there  Is  an  ex- 
ecutory uoutract  tor  the  manufacture  and 
supply  of  goods  from  time  to  time,  to  be 
paid  for  after  delivery,  If  the  purchaser, 
having:  accepted  and  paid  for  a  portion  of 
the  goods  contracted  lor,  gives  notice  to 
the  vendor  not  to  manufacture  any  mors, 
the  vendor  being  able  and  desirous  to 
complete  the  contract,  be  may,  without 
manufacturing  and  tendering  tbe  rest  of 
the  Rooda,  maintain  an  action  against  the 
purchaser  for  a  breach  uf  contract.  To 
the  same  effect  are  numerous  other  au- 
thorities, to  wit:  Howard  v.  Daly.  61  N. 
y.  362;  Uugan  v.  Anderson.  86  Md.  5ft7; 
Fish  V.  FoUey.  6  Hill,  54;  Tinney  v.  Ashley, 
15  Pick.  547;  Mollaly  v.  Anstln.  97  Mass. 
80;  Smith  v.  Lewis,  24  Conn.  624;  Fales  v. 
Hemenway,  64  Me.  378;  Morrison  v.  Love- 
Joy,  6  Minn.  819,  (Gil.  224;)  Town  v.  Tum- 

Elke  Co.,  14  Vt.  811;  Railroad  Co.  v.  Van 
lUHon,  29  Mich.  431;  Qeorge  v.  Railroad 
Co.,  8  Ala.  284;  E^edlander  Pagb,  48 
Miss.  Ill;  Railroad  Co.  v.  Howard,  18 
How.  807. 

Gtraslderlng  plalntlfTs  claim  for  dam- 
ugeR.  wu  find  it  to  be  predicated  on  the 
principles  of  theCode;  and  he  makes  claim 
to  reimbursement,  exclusively  upon  tbe 
grunnd  that  tbe  Inexecutlon  of  the  com- 

gany's  agreement  to  continue  to  supply 
Im  with  beer  of  its  manufacture,  for  bot- 
tling purposes,  rendered  his  bottling  plant 
absolutely  useless  to  him.  and  caused  tbe 
descrnrtion  of  bis  business,  and  hence  tbe 
measure  of  his  damages  is  the  loss  of  tbe 
profits  anticipated  to  result  from  that  en- 
terprise tor  the  residue  of  the  unexpired 
term.  The  controlling  article  of  the  Code 
on  the  subject  ** of  damages  resulting  from 
the  Inexecutlon  of  obligations"  declares 
that  "the  damages  due  to  the  creditor  tor 
Its  breach  are  the  amount  of  the  loss  he 
baa  sustained,  end  the  profit  of  wblcu  be 
has  been  deprived;"  or.  In  the  further 
words  of  the  article, "  when  tbe  debtor  has 
been  guilty  of  no  trnnd  or  bad  faltb,  he  Is 
liable  only  tor  such  damages  as  were  con- 
templated, or  may  reasonably  be  sup- 
posed to  have  entered  Into  tbe  contempla- 
tion ot  the  parties  at  the  time  ot  the  con- 
tract." Rev.  avU  Code,  art.  1984.  lu  this 
connection  tbe  question  to  be  determined 
is  whether  the  unearned  profits  of  a  trans- 
action properly  enter  Into  a  calculation  ot 
the  loss  which  tbe  creditor  has  sustained, 
and  the  profit  of  which  he  has  been  de> 
prived,  in  tbe  sense  of  that  article.  The 
decisions  based  on  that  article  have  In- 
variably placed  a  strict  Interpretation  on 
Its  provisions ;  the  court  generally  a  ward- 
In;;  <mly  such  damages  as  will  fully  Indem- 
nify tbe  creditor,  and  disallowing  specu- 
lative profits,  confining  them  to  tbe  Im- 
mediate and  direct  conseqaences  ot  tbe 
breach  of  contract.  Such  is  the  purport 
of  tbe  following  cases,  vis.:  Ryder  v. 
Thayer,  8  La.  Ann.  150;  Arroweralth  v. 
Gordon,  Id.  105;  Porter  v.  Barrow,  Id.  140; 
Reading  V.Donovan, 6  La.  Ann. 491;  Smith 
T.  Thiden.  17  La.  Ann.  389;  BerJeT.  Ball- 


road  Co.,  37  La.  Ann.  468;  Vldslat  t.  City 
of  New  Orleans,  48  La.  Ann.1121, 10  Soutfa. 
Rep.  175.  In  Harrison  v.  Railroad  Co., 
28  La.  Ann.  777,  quite  a  similar  question 
arose  to  tbe  one  under  consideration,  and 
the  court  said:  "The  question  Is,  what 
damages  had  the  plaintiff  sustained  up  to 
the  time  tbe  suit  was  instituted,  and  bow 
nrethosedamages  tobeascertaloed?"  An 
examination  has  satisfied  us  that  our  Ju- 
risprudence ia  in  accord  with  tbe  opinluna 
of  text  writera,  and  the  Juriaprudence  ot 
other  eonrtsof  the  coDntrytin  tbla  regard. 
One  author  annonncea  the  general  rule  to 
be  that  an  allowance  of  damages  should 
be  restricted  to  **the  natural  and  proxi- 
mate consequences  of  tbe  breach."  Kutb. 
Dam.  pp.  17,  74.  Another  says:  "The  lo- 
ture  profits  ot  a  business  which  has  been 
interrupted  are  open  to  tbe  objection  Qt 
remoteness  as  well  as  of  uncertainty."  8 
Para.  Clont.  p.  181.  Anotbar  says:  "It  Is 
a  role  that  a  catching  bargain  ataall  not 
be  taken  advantage  of,  so  as  to  enable 
theplalntlH  to  put  Into  his  pocket  a  greater 
sum  of  money  than  from  a  fair  and  rea- 
sonable compensation  for  tbe  Injury  be 
has  sustained  by  tbe  breach  of  a  contract." 
3  Add.  Oont^  p.  1110.  Tbe  snmmary  ot 
optnloneof  ttaecoartaoftheeonntry.lu  re- 
spect to  tbe  allowance  ot  future  profits  aa 
an  element  ot  damages,  seems  to  Incline  in 
Its  favor,  with  certain  modifications;  and 
they  appear  rather  to  torn  upon  the  ques- 
tion of  tht)  remote  and  spec-ulatlve  cbar- 
outer  of  the  damaged  claimed  than  open 
their  allowance  vel  noD  on  the  score  ot 
being  future  profits.  In  U.  8.  ▼.  Behan, 
110  U.  S.  888,  4  Sup.  Ct,  Rep. 81.  the  supreme 
court  aaid:  "When  the  breach  of  a  con- 
tract consists  in  preventing  its  perform- 
ance, witbout  tbe  fault  of  tbe  otber  party, 
wbii  Is  willing  to  perform  It.  the  damages 
which  the  latter  can  recover  will  consist — 
Firat,  ot  what  be  has  already  expended 
towards  performance:  and.  second,  the 
proftts  which  he  would  realize  by  perform- 
ing the  whole  contract.  The  second  Item, 
profits.canuotalways  berecovered.  They 
may  be  too  remote  and  specula  tlve  In  their 
character,  and  therefore  incapabit;  of  that 
clear  and  direct  proof  which  the  law  re- 
quires,"—stating  In  conclusion  that  tbe 
"prima  ikcle  measure  ot  damages  for  the 
breach  ot  a  contract  la  tbe  amount  of  the 
loss  which  thelnjared  party  has  sustHlned 
thereby. "  This  rule  in  the  assessment  of 
damages  ex  contractu  has  been  followed 
by  tbe  state  courts  In  varying  forme  of  ex- 
pression, and  In  many  cases.  Vide  Wal- 
rath  V.  Whlttekind,  26  Kan.  482:  Cntea 
V.  Sparkman,  (Tex.  Sup.)  11  S.  W.  Rep. 
846;  Bingham  t.  City  ot  Walla  Walla, 
(Wasb.)18  Pac.  Rep.  408;  Grlffln  v.Colver, 
16N.Y.489;  Saell  v.Cottlngbam,72  III.  161; 
Roff  V.  Rlnaldo.  55  N.  Y.  664,  mem :  Hex- 
ter  V.  Knox,  63  N.  Y.  561 ;  Hinckley  v.  Beck- 
wlth,  18  Wis.  34;  Shepard  v.  Gaslight  Co., 
15  Wis.  349:  1  Sedg.  Dam.  77;  Fuld.  Dam. 
10;  Kenny  t.  CoIUer,  (Ga.)  8  S.  E.  Rep.  59; 
Hamilton  v.  Schumacher,  (Tex.  App.)  15 
S.  W.  Rep.  715;  Railroad  Cu.  v.  Hutcblne, 
(Neb.)  48  N.  W.  Rep.  898:  McHose  v.  Ful- 
mer,  78  Pa.  St.  865;  Masterton  v.  Mayor,  7 
Hill.  61. 

Wlthont  entering  Into  a  more  critical 
analysis  ot  authority  in  reference  to  the 
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allowance  of  damages  for  future  profltB, 
we  tbink  it  quite  clear  that  the  plalntlH 
has  not  stated  a  proper  caee  for  the  al- 
lowance of  such  proHte;  for  It  appears 
from  the  evidence  that  the  plalntin  was 
a  large  atockholder  In  the  Xjoalalana 
Brewlnff  Couipaay,  and  also  a  director, 
and  as  such  be  participated  In  all  the  pro- 
ceeding which  led  up  to,  and  renulted  In, 
the  liquidation  of  tbatcorporatlun.  The 
evidence  leaves  no  doubt  that  be  favored 
and  approved  It,  and  desired  Its  consnm- 
matlon.  The  liquidation  produced  large 
pecuDiary  advantage  to  the  stoclcholders. 
to  a  participation  In  which  plaintiff  is 
entitled.  It  1b  true  that  be  declined  to 
vote  for  or  to  sign  the  final  act  of  liquida- 
tion, uBsigning  as  his  reason  thatit  might 
prejudice  his  contract,  yet  even  at  that 
time,  and  with  the  idea  of  protecting  hie 
contract  uppermost  in  his  mind,  he  (ailed 
to  oppose  or  vote  against  it,  but  on  the 
contrary  sfgnlfled  bis  approval  of  the  ac- 
tion that  was  taken  by  hie  associates.  It 
Is  dliflcait  to  appreciate  bow  his  mere 
refraining  from  voting  on  the  question  of 
dissolution  alters  orlmproves  bis  position 
in  any  respect.  The  only  importance  at- 
taching to  the  question  of  dissolution 
Yel  noD  arises  from  the  fact  that  it  placed 
on  the  corporation  the  Impomlbtllty  of 
performing  Its  personal  obligations  under 
Its  contract  with  plaintiff.  Butthe  final 
result  was  Jusit  as  effectually  bronght 
about  by  the  various  measures  to  which 
he  expressly  gave  his  assent  and  approval, 
and  which  operated  the  sale  of  the  plant 
of  the  corporation  and  the  abandonment 
of  the  enterprise.  If  evidence  was  needed 
to  further  substantiate  plaintiff's  full 
knowledge  of,  and  acqnleseence  in,  the  liq- 
uidation of  the  corporation,  it  is  readiiy 
supplied  by  the  letter  his  lawyer  ad- 
dressed to  the  New  Orleans  Brewing  Asso- 
ciation soon  afterwards,  In  which  the 
dmire  is  expresBed  "  that  some  arrangement 
be  made  with  bim  by  [the]  aasodatiun  ut 
an  early  day,"  etc.  Replying  thereto,  the 
brewing  atiBociatlon  promised  and  agreed 
to  carry  out  the  contract  of  the  Lonisiana 
Brewing  Company  in  all  respects,  but  the 
only  answer  be  made  to  this  proposition 
was  theiustltutlon  of  this  suit.  The  reso- 
lution of  the  brewing  association  tendered 
exact  and  specific  performance  of  every  obli- 
gation of  the  contract.  PlalntltT.ltlstrae, 
suggests  certain  pusslbledisudvantagesto 
which  he  would  be  subjected  by  the  change 
of  proprietorship,  but  they  are  more  seem- 
ing than  real.  It  Is  true  that  in  eRectIng  the 
consolidation  of  the  breweries  thebrewtng 
association  acquired  the  ownership  of 
otber  buttling  establishments  attached  to 
other  breweries;  but  these  existed  prior 
to  the  liquidation  of  the  Louisiana  Brew- 
ing Company,  and  were  in  active  opera- 
tion and  competition  with  the  plaintiff. 
The  evidence  further  shows  that  there 
were  on  band  at  date  of  liquidation  over 
6,000  barrels  of  the  Loulsinaa  beer,  which 
bad  been  actually  brewed  by  that  com- 
pany, and  which  were  sabject  to  plaintiff's 
order,  and  were  tendered  to  blm  by  the 
brewing  association,  and  which  would 
hare  supplied  him  under  his  contract  for 
more  than  one  year;  and  he  refused  to 
accept   It.    On  tbe   contrary,  plaintiff 


chose  to  abandon  bis  baidnnss  and  bring 
this  suit  for  damages.  Under  the  facta 
and  cireamstances  related,  we  are  of  opin- 
ion that  tbe  plaintiff's  case  must  fall,  un- 
der the  maxim  voienti  non  St  injarla. 

With  regard  to  that  part  of  the  Jndg- 
ment  awarding  tbe  plaintiff  110,378.16  as 
the  value  of  his  bottling  plant,  our  con- 
clusion is  that  It  1m  likewise  erroneous, 
and  must  be  reversed,  because  the  terms 
of  tbe  act  of  sale  of  the  bottling  plant  to 
Daniels  &  Schlleder  are  that  In  case  of  the 
discontinuance  of  tbe  bottling  business 
tbe  Louisiana  Brewing  Company  was 
reserved  tbe  right  to  purchase  the  plant 
at  a  price  to  be  fixed  by  arbitrators.  The 
liquidators  invoke  tliat  stlpolatlon,  and 
they  have  an  absolute  contract  right  to 
have  It  enforced.  It  is  therefore  ordered 
and  decreed  that  the  Judgment  appealed 
from  be  reversed,  and  that  there  be  judg- 
inent  r^eetlng  the  plaintiff's  demands,  at 
his  cost  In  botb  eunrta;  tbe  rights  ol  all 
partlea  bdng  fully  reserved  In  relersnce  to 
tbe  bottling  plant  under  the  contract. 

■  (U  La.  Ann.  BIT) 

Matbbb  t.  Lehman.  (No.  10.926.) 

(SuprsffM  Oamt  of  LovAsia'na.   April  18. 1808. 
44  La.  Ann.) 

FASnnoH— Absbht  Hbibs— Faiiukb  to  Apfoirt 

COUTOB. 

Kotwithstandlng  the  OlvU  Code  directs 
that  an  attorney  or  curator  must  be  appointed  by 
thejndge  to  represent  absent  heirs  in  the  con- 
duct of  saccession  aod  partition  proceedlngB,  the 
failure  of  the  Judge  to  make  suob  appointment, 
or  the  existence  of  an  irregnlarlty  1  a  the  appoi  ot- 
ment.  does  not  oonstitnte  raohan  absolute  nullity 
as  will  work  the  revocation  or  annulment  of  a 
sale  of  property  made  thereunder.  Omnia  rtte 
acta. 

(Sj/llobiu  bi/  tha  Court) 

Appeal  from  dvlt  district  court,  parish 
of  Orleans;  Thoh&s  C.  W.  Ellis,  Judge. 

Suit  by  George  Mather  against  Oustave 
Lebman,  Sr.,  to  compel  compliance  with  a 
certain  contract.  From  a  Judgment  lor 
plaintiff,  defendant  appeals.  Affirmed. 

Buck.  Dtnkelspiel  &  Hart,  for  appellant. 
H.  Q.  Morgan,  for  appellee. 

Watkins,J.  Plaintiff  Institutes  this  suit 
to  compel  thedefendant's  compliance  with 
tbe  terms  of  his  contract  to  buy  of  him  a 
certain  piece  of  imtH*oved  real  estate,  situ- 
ated in  the  sixth  municipal  district  of  tbe 
city  of  New  Orleans,  In  the  sqnare  bound- 
ed by  Antoine,  Foucher,  and  Prytanla 
streets  and  St.  Charles  avenue,  having  a 
frontage  on  tbe  latter  of  175' feet,  for  tbe 
consideration  of  913,000.  The  defendant 
admits  the  contract,  but  denies  the  valid- 
ity of  tbe  title  tendered  him,  averring  that 
ou  theSOth  of  November,  1868,  one  James 
O'Dowd  purchased  the  property  from 
Raymond  Pocbleu,  and  subsequently  died ; 
that  bis  snccessioo  was  admlnlsterod, 
and  therein  certain  alleged  partition  pro- 
ceedings were  had,  by  which  the  sur- 
viving widow  of  the  deceased  appeared 
to  have  acquired  same,  but  which  the 
defendant  avers  to  have  been  null  and 
void  for  want  of  proper  parties  thereto. 
And  he  further  avers  that  the  subsequent 
proceedings  bad  In  aaid  succession  could 
not  have  the  effect  of  validating  the  title 
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of  Widow  O'Dowd,  ahd  having  in  tbe 
mean  time  conreyed  title  to  another,  and 
the  aame  not  having  been  conducted  ac- 
cording to  law.  From  tbe  record  It  ap- 
pears that  In  the  partition  proceedings 
deutffnated  the  property  wau  allotted  to 
Mrs.  O'Dowd ;  that  on  the  2»th  oT  October. 
1877.  abe  sold  it  to  MrH.  Eva  Jonas  Lyons, 
and  that  ahe  conveyed  it  to  the  present 
plaintlH.  From  tbe  record  It  appears  that 
James  O'Dowd  left  at  hla  demise  tbe  prop- 
ertj  in  controversy,  and  certain  other  par- 
cels of  city  real  estate,  thereto  adjoining, 
all  of  which  belonged  to  the  community 
therototore  existing  between  bImseH  and 
falB  surviving  widow,  Mrs.  E.  A.  O'Dowd, 
one  ondlvlded  one-balf  Interest  In  tbe 
whole  of  which  vested  In  her,  aod  the  re- 
maining one-half  Interest  Id  tbe  legal  heirs 
of  tbe  deceased.  Mrs.  O'Dowd  presented 
a  petition  to  tbe  then  second  dlatrlct  court 
for  tbe  palish  of  Orleann,  in  which  tbe 
saccesslOD  of  her  deceased' husband  was  bet- 
ing admlolsttiTed,  praying  for  a  partition 
of  the  common  property, she  being  unwill- 
ing longer  to  continue  Joint  ownemtiip 
with  the  heirs  of  her  late  basband.  On 
her  petition  an  attorney  was  appointed  to 
represent  Ihe  absent  bclrs,  who  accepted 
the  appointment,  and  acted  accordingly. 
The  matter  waa  by  the  Judge  of  that  court 
referred  to  a  notary  for  further  proceed- 
ings according  to  law;  and,  upon  the  re- 
port of  experts  duly  appointed  that  the 
several  properllea  were  susceptible  of  di- 
vision In  kind,  tbe  partition  was  made, 
the  widowO'Dowd  having  allotted  to  her 
tbe  property  In  controversy  as  the  fair 
equivaleaC  of  that  which  was  allotted  to 
the  heirs  of  the  deceased.  All  the  forego- 
ing proceedings  were  conducted  contra- 
dictorily with  the  said  attorneyfor  absent 
helra.  Tbe  notary  prepared  a  proces  ver- 
bal of  tbe  partition,  which  was  duly  filed 
and  homologated  on  the  26th  of  October, 
]877,  aud  thereunder  Mrs.  O'Dowd  went 
Into  possession  as  owner. 

On  this  state  <ir  tbe  ease  the  sole  ques- 
tion raised  is  of  tbe  capacity  of  the  attor- 
ney for  absent  heirs  to  personate  them  in 
the  partition  proceedings.  The  Code  di- 
rects that,  upon  tbe  opening  of  a  vacant 
succession,  or  one  of  which  the  heirs,  or  a 
part  of  them,  are  absentfrom.andnotrep- 
resented  in.  tbe  state,  it  la  the  duty  of  tbe 
Judge  ordering  an  Inventory  of  tbe  sucees- 
don  effects  to  be  made  to  "appoint  a  coun- 
sel to  tbe  absent  heirs,"  etc.  Kev.  Civil 
Code.art.  1210.  Itaiaoprovldeatbat, when 
an  order  forthe  sale  of  succession  property 
is  applied  for,  "tbe  petition  of  the  curator 
must  be  notified  to  the  counsel  lor  the  ab- 
sent heirs,"  etc.  Id.  art.  1106.  It  further 
declares  that  in  case  of  the  abaenee  of 
coheirs,  "the  curators  who  have  been  ap- 
pointed for  them  •  •  •  can  sue  or  be 
sued  for  a  partition  as  representing  la 
every  reapect  the  absent  heirs. "  Id.  art. 
1315.  (Our  italics.)  These  articles  relate 
evidently  to  an  appointment  of  counsel  or 
curators  under  varying  circumstances, 
either  in  succesHlons  or  in  partition  salts 
outside  of  succeHsions.  In  this  case  we 
bare  nnderconslderatlon  the  appointment 
of  an  attorney  for  absent  heirs,  made  in  a 
partition  of  snccession  property,  and  we 
cannot  eoncetre  ol  any  reason  why  It 


should  not  be  accepted  and  regarded  as 
efficacious  In  view  of  tiie  toreeolng  provi- 
sions of  the  Code.  Some  verbal  criticism 
baa  been  made  of  the  style  or  title  given 
to  the  person  thus  appointed. but  it  is  not 
dlBuoverable  what  the  distinction  ronalsta 
in,  tor  practically  there  Is  none.  Vide 
HooUe  V.  Hooke,  6  La.  473;  Blenvenu  v. 
Insurance  Co.,  33  La.  Ann.  209.  Even  If 
there  were  any  donbt  of  the  reKularity  of 
the  appointment  of  the  attorney  for  ab- 
sent heirs,  it  could  not  avail  the  defendant, 
after  the  lapseof  so  greata  length  of  time, 
because  it  was  held  In  Olbsun  v.  Foster,  2 
La.  Ann.  &03,  that,  tfaerraord  of  tbe  sale 
disclosing  noorderof  appointment  of  such 
an  attorney,  tbe  presumption  omnia  rite 
acta  waa  strictly  applicable.  It  was  also 
held  In  Succession  of  Wadsworth,  2  La. 
Ann.  96tf,  thafan  order  tor  the  sale  of  the 
property  of  e  succession,  made  at  tbe  ault 
of  an  administratrix,  without  citing  the 
attorney  ol  absent  helr^,  la  not  a  nullity. 
•  •  •  The  omission  to  cite  tbe  attorney 
for  absent  heirs  was  an  informality  ante- 
rior to  Judgment,  which  could  not  t)e  in- 
quired Into  collaterally,"  etc.  In  Herd- 
man  V.  Janney,  31  La.  Ann.  276,  it  waa 
held  that  tbe  failure  to  apjiolut  an  attor- 
ney tor  absent  heirs  with  whom  to  con- 
duct cuntradlctorlly  an  application  for 
the  administration  of  a  succession  will 
not  affect  the  validity  of  the  appointment 
of  tbe  administrator.  As  against  the  the- 
ory ot  plaintlK's  title,  predicated  upon  tbe 
foregoing  statement  of  facts,  defendant's 
further  contention  Is  that  Mrs.  O'Dowd 
petitioned  the«oart  to  be  recognised  and 
pnt  lu  possession  ol  the  property  ol  the 
snecessHm  of  herdeceased  husband  as  heir; 
bnt  It  is  quite  «rldent  that  those  proceed- 
ings are  not  germane  to  tbe  question  of 
title  under  examination,  as  they  exclusive- 
ly relat-eto  that  portion  of  the  community 
property  which  was  set  off  to  the  absent 
helra  In  the  aforeaald  partition  proceed- 
ings. Tbe  tendency  of  snch  proof  w  rather 
to  confirm  than  disaffirm  the  plalntilTa 
title  by  partition.  Counsel  for  plaintiff 
has  collated  many  decisions  of  this  court 
on  the  question  ot  prescription  acqnireadi 
causa,  but  as.  in  our  opinion,  the  ques- 
tions at  Issue  are  clearly  determlnablA 
upon  other  grounds,  we  find  no  occasion 
to  give  them  an  examination. 
Judgment  affirmed. 

(44  I*.  Ann.  !■> 

Htatb  er  re/.  City  op  New  Orleans  t, 
Oa»AL  &  C.  ST.  R.  Co.  (No.  10,945.) 

(SuprvnUI  Court  of  LofuAiUma.  April  18;  ISBSl 
44  La.  Ami.) 

UumAKITB — Entobobhbnt  or  CoNTUor— Goi>> 
STBDOTiON— Parol  Evidbnos. 

1.  Under  Act  183  of  188S,  mandamus  Is  pn^ 
vided  as  a  speoial  statutory  remedy,  apidlcable 
to  the  eaforcemeDt  ot  sacb  obllgatiODS  as  thoas 
iavolved  in  this  case,  In  s  contract  between  tba 
olt^  aod  a  street  railway  corporation. 

a.  The  case  involves  a  cQustruction  of  the 
provisions  of  the  cootraot,  and  tbe  Jod^e  below 
properly  Interpreted  tbe  meaning  of  tbe  lan- 
guafce  naed. 

8.  Tbe  intent  of  tbe  parties  being  plainly  ex- 
pressed, no  fouQdatiOQ  uzisted  fur  resort  to  evi- 
dence of  prior  oo&versatioua  to  vary  or  explain. 

(Sytlabtw  by  (he  Oourt.) 
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Appeal  from  cItU  dletrlet  conrl,  parish 
of  Orleaiia;  Fukdekick  D.  King,  Judge. 

MaadHmua  proceedloKB  by  the  city  of 
New  Orleana  affalDSt  the  Canal  Jk  Clai- 
boroe  Streets  itui]road  Compaay  to  com- 
pel the  performance  of  a  certain  contract. 
From  a  judament  for  the  relator  the  re* 
■pondent  appeals.  Afflrmf^d. 

JnweaR.  ISeck  with,  tor appeWant.  CHrle- 
ton  Haatt  City  Atty.»  aod  Henrj  Eeth 
BbBW,  Aast.  City  Atty.,  for  appellee. 

Fennbd,  J.  This  Is  a  proceedlDg  by  m&n- 
damuM  to  compel  the  performance  of  obli- 

gatluna  of  a  certain  contract  entered  Into 
etween  the  city  and  defendant  with 
reference  to  the  malatenauce  of  certain 
street  bridges  along  the  route  of  a  street 
railway.  It  Is  taken  In  conformity  with 
leslslatlve  Act  No.  133  of  1S88,  wblcb  au- 
thorizes the  writ  of  inaudHoaaa  as  a  spe- 
cial statutory  remedy  In  such  eases*  and 
there  Is  no  tenable  objection  to  Its  Invo- 
eation  in  thla  ease. 

TbA  fulIowlDR  are  the  provisions  of  the 
contract,  enforcement  of  which  la  de- 
manded :  "  The  street  brldRea,  where 
crossed  by  the  company's  tracks,  throuEh- 
ont  tbeir  routes,  shall  be  placed  In  flrst- 
class  order,  and  be  kept  so  during  tlie 
term  ol  trancblae.  *  •  »  That  said 
Canal  &  Qalbnme  Streeta  Railroad  Com- 
pany, or  Its  soccesaor  or  assifins,  as  a 
part  consideration  tor  said  franchise, " 
etc..  "Hhell.  at  Its  own  cost,  charges,  and 
expense  Tor  all  material  and  labor,  and 
without  Indemnity  or  rlffbt  of  reclamation, 
construct  and  maintain  all  street  bridftes 
\rhere  crossed  by  said  company's  tracks, 
and  at  all  times  to  keep  auch  crossings, 
bridges,  culverts,  where  crossed,  In  tlrst- 
eisbs  order,  and  shall  also  keep  and  main- 
tain two  feet  of  the  street  on  the  outer 
side  of  each  raU  of  their  tracks  In  good 
order  and  condition. "  The  city  con.- 
tends  that  these  provisions  impose  the 
obligation  to  keep  the  brldftcs  crossed  by 
the  railway  In  order.  The  defendant 
claims  that  It  is  only  required  tu  keep 
that  portion  of  the  bridges  In  order  Im- 
mediately under  or  between  the  trucks,  or 
"whore crossed."  The  Judge  below  main- 
tained the  city's  construction,  and  gave 
reaaons  therefor  to  which  we  can  add 
nothing.  Notwithstanding  the  Insistence 
of  defendant's  cuunuel,  we  are  unable  to 
discover  any  ambiguity  In  the  contract, 
which  raises  In  our  minds  any  doubt  as 
to  its  true  meauing.  The  things  to  be 
constructed  and  maintained  are  tbe 
bridges,  not  tbe  croaalngs  of  the  compa- 
ny's tracks  over  the  bridges.  It  Is  true 
tbe  word  "where"  indicates  and  limits 
locality;  but  the  locality  Indlcnted  here 
Is  that  of  tbe  bridges,  not  of  the  partic- 
ular part  of  the  bridges  crossed  by  the 
track.  The  meaning  of  the  words  **  where 
crossed"  Jumps  to  the  eye.  It  means  that 
bridges  situated  where  they  are  crossed 
by  tbe  track  are  to  be  maintained  and 
kept  In  order.  Other  bridges,  situated 
wliere  tbey  are  not  crossed,  are  not  in- 
cluded. This  Is  rendered  more  clear  by  ref- 
erence to  the  precpdlng  contract  between 
the  parties,  which  required  the  purchaser 
"to  keep  in  good  repair  and  condition, 
during  the  contlnnance  ol  this  privilege, 


HANSEIJi.  941 


tbe  paved  and  nnpnved  streets  through 
which  eaid  tracks  pass,  as  well  as  all  the 
bridges  on  said  streets. "  Thin  new  con- 
tract modifies  the  old  In  favor  of  the  com- 
pany,  by  rustrlctlng  the  obligation  to  a 
particular  part  of  the  streets,  and  to  the 
particular  bridges  crossed.  Had  the  In- 
tention been  to  contine  the  obligation 
to  a  particular  part  of  the  bridges,  this 
would  have  been  defined  witb  the  same 
distinctness  as  that  employed  as  to  the 
parts  of  tbe  streets.  Moreover,  as  the 
Judge  a  qua  weightily  says.  " there  was 
no  reason  for  the  city  to  obligate  by  writ- 
ten contract  tbe  defendant  to  keep  In  re- 
pair tbe  bridges  only  at  the  points  were 
crossed  by  the  tracks,  for  the  reeaon  that 
the  defendant  was  and  la  compelled  to  do 
so  In  order  to  maintain  its  tracks  and  run 
its  cars. " 

Finding  that  the  Intention  of  tbe  parties 
Is  plainly  expressed  In  the  contract,  no 
foundation  existed  for  resorting  to  prior 
conversations  and  negotiations  between 
representatives  of  the  contracting  cor- 
porations to  vary  or  explain  It.  and  sncb 
evidence  waa  rightly  excluded. 

Judgment  affirm^. 

'  ■  '  "'  (44  La.  Ann.  648) 
Hansbll  H  al.  V.  Hansbll.  (No.  10.946.) 
iSupreme  Cwurt  ^  LouUf^ut.  April  18, 1898. 

VuRBiair  Lqhatio—How  Procbbdbd  ASAnrsT— Off- 

KATOB  Alt  HOO  — JDDOIIBHT  — iKBSeULARITia^ 

Who  hat  Take  Advaxtagb  oi^Bstoffsu 

1.  A  person  alleged  to  tte  intiaoe,  whose  doia- 
ioile  Is  in  a  foreign  Juriadiction,  cannot  be  rep- 
resented in  this  state  by  a  special  curator. 

8.  The  courts  of  this  state  must  deal  with  an 
absent' ioaana  person,  domiciled  elsewhere,  as  a 
sane  person  until  the  courts  of  his  domicile  have 
interaioted  htm. 

8.  Where  an  abseat  iDsane  person  has  pn^ 
erty  in  this  state,  held  in  common  with  another, 
for  the  purpose  of  partition,  he  must  be  consid- 
ered ana  proceeded  against  as  aa  absentee. 

4k  It  no  curator  has  been  appoiDted  to  repre- 
sent him  and  to  tain  chax^  of  his  property,  and 
he  has  no  known  representative  in  the  state,  the 
court  before  whom  the  suit  is  pending  must  ap- 
point a  curator  ad  hoe  to  represent  the  absent 
person.   He  is  not  required  to  take  an  oath. 

5.  Parties  to  a  suit  only  can  avail  themselves 
of  irregularities  when  proseonied  to  a  JudgmeDt. 
Other  parties  cannot  urge  auch  irregularities  for 
mnulling  the  Judgment. 

6.  When  property  fs  owned  In  indivlslou, 
and  is  the  only  property  so  owned  with  the  co- 
proprietor,  it  is  unnecessary  to  nave  an  inventory 
of  the  property  made. 

7.  When  the  property  is  ordered  to  be  sold 
at  publio  auction  In  conformity  to  articles  lS3d, 
134U,  Rev.  Civil  Code,  it  is  to  be  presumed  that  sat- 
isfactory evidence  was  adduced  before  the  ]ndge 
that  the  propertywas  indivisible  in  bind,  or  that 
it  could  not  be  conveniently  divided. 

8.  Where  a  minor  who  has  arrived  «t  ma* 
Jority  appears  ht  court,  and  disclaims  any  title 
to  or  interest  In  uroperty  which  It  la  alleged 
was  transfened  wltbouc  divesting  his  interest 
when  a  minor,  he  will  afterwards  be  estopped 
from  setting  up  title  to  aaid  property. 

{SylUOnu  by  fhe  Court) 

Appeal  from  civil  district  court,  parish 
of  Orleans;  Frrdbrick  D.  Kino,  Judge. 

fSult  for  partition  by  Emma  W.  Hnnsell 
and  others  againBt  Henry  H.  Hunsell. 

There  was  judgment  ordering  the  prem* 
ises  sold,  which  was  done,  and  the  prop* 
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ertlw  adlDdged,  one  to  B.  Maitn  and  the 
other  to  R.  F.  W.  Bacbman,  who  reluned 
to  take  title.  Plaintiffs  took  a  rale  to 
compel  them  to  comply  with  the  adjDdlca- 
tlon.  From  a  judgment  tor  defendants  In 
the  rale  plaintiffs  appeal.  BeverHed,  with 
directions  to  make  the  rule  absolute. 

Hayne  &  Deaegre,  for  appellants. 
BrowueA  Cboute,  tor  appellees. 

McGnbrt,  J.  Plalntllb,  Emma  W.  Han- 
sell  et  a/.,  being  the  owners  of  an  nndl- 
Tlded  twenty-nine  thirtieths  of  certain  Im- 
proTed  real  estate  in  the  First  ward  of  the 
city  ol  New  Orleans,  on  Maj^aslne  and  Cora- 
non  streets,  brius  this  solt  for  a  partition 
against  Henry  H.  Hanseli,  the  owner  of 
the  reraelning  andlvlded  one-thirtieth  in- 
terest. The  iietltlon  allegea  the  owner- 
ehip,  and  that  Henry  H.  Hansel!  la  a  no- 
toriunsly  Insane  person,  who  baa  never 
been  interdicted,  and  to  whom  no  carator 
has  ever  been  appointed;  that  he  is  con- 
fined  In  an  aaylam  in  the  city  of  Phila- 
delphia, Pa.,  and  It  Is  necessary  that  a 
special  curator  and  coratoratfAoo  be  ap- 
pointed to  represent  bim,  and  defend  the 
suit;  that  F.  F.  Hansen,  of  the  fall  asre  of 
majority,  is  the  brother  of  H.  H.  Hanseli, 
and  is  the  person  who,  undnr  the  law, 
wonld  be  appointed  curator  to  said  H.  H. 
Hansen  in  case  he  were  to  be  Interdicted. 
The  prayer  Is  that  said  F.  F.  Hanseli  be 
appointed  special  carator  and  curator 
Mtlhtic  to  represent  aald  H.  H.  Hanseli; 
that  be  be  notified  of  his  appointment, 
and  dniy  cited  to  answer  tlie  petition ; 
and  that  there  beladgment  ordering  the 
property  sold  at  pnbllc  auction,  as  pro- 
vided by  law.  Tn  accordance  with  the 
pruyerot  the  petition,  F.  F.  Uansell  was 
appointed  Rpecial  curator  and  curator  ad 
boe  of  Henry  H.  Hanseli,  and  was  dnly 
notified  and  served  with  citation  to  an- 
swer In  daa  course.  The  Judgment  was 
regularly  rendered.  In  accordance  with  the 
prayer  of  the  petition,  ordering  a  sale  of 
the  property  at  public  auction.  Thefiale 
was  made,  and  the  properties  were  ad- 
judicated, one  to  R.  Maltre  and  the  other 
to  R.  F.  W.  Bachman,  who  refused  to  take 
title  for  varioos  reasons  stated  In  th^r 
answer  to  the  rule  taken  by  plaintiffs 
on  them  to  compel  them  to  comply  with 
the  adjudication.  The  prlnrlpal  objec- 
tion made  by  the  adjudlcateea,  and  the 
one  upon  which  they  Inulst  most  strongly. 
Is  that,  until  H.  H.  Hanseli  haa  lieen  In- 
terdicted, and  a  curator  appolntefl  for 
him,  as  provided  by  law,  he  cannot  be 
properly  brought  Into  court,  and  a  bind- 
ing Judgment  rendered  against  him;  (2) 
they  object  on  the  sruund  that  F.  F.  Han- 
sell  has  never  taken  oath  as  special  cura- 
tor, and  therefore  U.  H.  Hanseli  was  not 
properly  represented,  and  the  judgment 
rendered  against  bIm  not  a  valid  and 
binding  one. 

It  Is  alleged  in  the  petition  that  H.  H. 
Hansen  is  notoriously  Insane,  and  this 
averment  Is  proved  by  the  testimony. 
He  has  been  In  this  condition  for  three 
years,  and  during  that  time  has  been  con- 
fined in  an  Insane  asylum  In  the  city  of 
Phnadelphla.  His  domicile  Is  In  that  city. 
The  courts  in  this  state  have  no  Jurisdic- 
tion of  his  person,  and  can  render  no  de- 


cree affecting  his  personal  atetoA,  and 
Interdict  him.  The  courts  of  his  domicile 
alone  have  Jurisdiction  to  ascertain  bis 
mental  condition,  and  to  render  the  neces- 
sary decree  relieving  him  of  the  control 
both  of  his  person  and  estate.  No  facts 
alleged  and  no  evidence  received  by  the 
courts  here  can  place  a  person  domiciled 
In  a  for^gn  Jurisdiction  among  the  claes 
of  persona  Incapable  of  managing  tbtir 
persons  and  estates.  A  person  allied  to 
be  Insane,  whose  legal  domicile  Is  in  a  tor- 
eign  Jurisdiction,  cannot,  therefore.  l>e 
represented  in  this  state  by  the  appoint- 
ment of  a  special  carator.  Interdiction  of 
Dumas,  82  La.  Aun.  679.  The  courts  of 
this  state  must  treat  htm  aa  asane  person 
until  the  courts  of  his  domicile  have  de- 
creed otherwise  by  interdicting  falm. 
That  part  of  the  petition  which  all^^ 
the  Insanity  of  H.  H.  Hannell,  and  the 
order  of  the  court  appolnMng  a  special 
curator,  may  be  disregarded. 

The  petition  does  allege  that  he  Is  an 
absentee  and  owns  property  In  this  state. 
A  curator  ad  boe  was  appointed  to  repre- 
sent him  as  an  absentee,  and  the  proceed- 
ings for  a  partition  were  conducted  regu- 
larly and  contradictorily  with  him.  He 
is  not  represented  In  this  state.  In  the 
matter  of  the  Interdiction  of  Dumas,  above 
referred  to.  Dumas*  actual  domicile  was  tn 
France.  He  bad,  when  sane,  given  a  pow- 
er of  attorney  to  an  agent  residing  here. 
This  conrt  said  in  the  opinion  annonncins 
the  decree:  "The  lamentable  disability 
with  which  it  is  alleged  that  Dnmas  was 
afflicted  at  the  bringing  of  this  suit,  aud 
which  continued  to  dement  him  longalter- 
wards,  was  a  mental  malady,  which  could, 
no  more  tiian  any  other  Infirmity,  pro- 
duce the  effect  of  revoking  the  procnrn- 
tlon  whlob  he  had  given  to  his  agent.  It 
could  be  recalled.  In  a  cirenmstance  like 
this  only  by  actual,  valid  Judgment  of  in- 
terdiction. Rev.  Civil  Code,  art.  3027.  The 
Institution  of  the  Interdiction  suit  did  not 
revoke  the  power  so  intrusted.  Gernon 
V.  Dubois,  23  La.  Ann.  27."  "Even  conld 
such  mental  derangement  put  an  end  to 
the  mandate,  the  consequence  wonhl  only 
have  been  that  Domaa  woold  haveto  be 
treated  as  an  absent.}e,  and  his  property 
taken  care  ol  and  administered  upon  an 
provided  by  law  in  such  cases.  Rev,  Civil 
uode,  art.  50  et  seq."  H.  H.  Hanseli  can- 
not be  considered  as  an  insane  person,  aa 
his  Incapacity  has  not  been  declared  by 
the  courts  of  iiis  actual  domidle,  where  he 
can  be  personally  cited.  He  has  proiierty 
in  tbls  state.  He  Is  an  absentee,  and  haa 
no  known  agent  in  the  state  to  manage 
this  property.  It  must  therefore  be  pre- 
served and  cared  tor  as  provided  by  the 
Code,  art.  47  et  seq.  Article  56  of  the  Re- 
vised dvUCode  provides  that,"I(  a  suit  be 
instituted  against  an  absentee,  who  has  no 
known  agent  in  the  state,  or  for  the  admin- 
istration of  whose  property  nucnra tor  haa 
been  appointed,  the  judge  before  whom  the 
suit  is  pending  shall  appoint  a  curator  atf 
Aocto  defend  the  absenteeln  thesult."  No 
curator  had  been  appointed  when  the  snit 
was  brought  to  take  cbargeot  the  proper- 
ty of  tbe  absentee.  Article  116  ol  the  Code 
of  Practice  also  provides  that  a  carator 
ad  boe  ronst  tw  appointed  to  represent 
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the  pereoD  intended  to  be  uaed,!!  he  be  ab< 
sent,  and  not  represented  In  the  state, 
lieither  of  the  above  articles  ol  the  Re- 
vised  CStU  code  and  Code  of  Practice  re- 
qalree  that  the  carator  ad  hoc  Bbalt  take 
any  oath.  The  absentee,  H.  fS.  Hansen, 
owned  property  in  commuu  with  a  resi- 
dent of  this  state.  No  one  can  be  com- 
pelled to  hold  property  In  indlvislon  with 
another.  Rev.  Civil  Code,  art.  1289.  The 
mlea  established  In  the  Revised  Civil  Code, 
art.  1298  et  seq.,  are  applicable  to  par- 
titions between  coproprletors  of  the  same 
thing  when  amunie  the  coproprletors  any 
are  absent,  minors,  or  Interdicted.  The 
only  way  of  having  the  absentee  brought 
Into  court  was  through  the  appolDtnient 
of  a  curator  nd  hoc.  The  coproprietor  of 
the  absentee.  Hansell,  bad  the  rl^ht  to  de- 
mand a  partition,  and  his  only  remedy 
was  by  proceeding  against  theabsentee  in 
the  manner  provided  for  by  articles  5ti, 
Revised  Civil  Code,  and  116,  Code  Practice. 

The  ddendants  In  rule  have  urged  other 
ubjectluns  to  accepting  title  to  the  prop- 
erty. The  objiMitions  that  the  slgnatares 
to  the  petition  In  Succession  of  8.  F.  Han- 
aell.  In  suit  No.  tt2,246,  civil  district  court, 
consenting  to  the  recognition  of  their 
mother  as  onlTersal  legatee  of  tbedeccMed, 
have  not  been  proved,  concerns  only  the 
parties  to  that  suit.  The  Judgment  ren- 
dered in  that  suit  Is  conclusive  as  to  the 
genuineness  of  the  signatures.  It  is  pre- 
sumed to  have  been  rendered  on  sufficient 
evidence.  We  malie  thesame  remark  with 
reference  to  the  objectiona  to  the  signa- 
tures to  the  agreement,  annexed  to  the 
petition  In  Succession  of  Bamett  Hansell, 
No.  82.247.  civil  district  court.  The  Inter- 
eat  of  the  minor  Morris  E.  Hansell,  It  Is  al- 
leLed,  was  not  disposed  of  legally  in  the 
proprtrty  adjudicated  todefendants  inrolo. 
The  agreement  among  the  heirs  and  the 
snrvlTing  partners  In  the  Hansell  partner- 
ship seem  to  have  been  more  for  the  Just 
recognition  of  what  belonged  to  the  part- 
nership, and  the  Individual  members  of  the 
same,  rather  than  for  the  alienation  of 
property.  The  property  was  taken  in  the 
name  of  individual  partners,  and  by  con- 
sent restored  to  its  proper  ownership. 
But  whether  this  view  is  correct  or  not  Is 
immaterial,  so  tar  as  this  controversy  is 
Involved,  as  Morris  E.  Hansell,  now  26 
years  of  age,  renounced  all  right,  title,  and 
interest  to  said  property  in  open  court, 
and  pot  the  declaration  on  record  In  the 


note  of  evidence,  and  la  therefore  estopped 
from  asserting  title  or  any  claim  what- 
ever to  said  property. 

There  Is  a  technical  ubjection  to  the 
petition  filed  in  Succession  of  Standlsh  F. 
Hansen, No.  32,246, civil  districtcourt,  that 
the  signatures  of  the  attorneys  were  not  at 
the  foot  of  the  petition.  One  of  the  attor- 
neys signed  on  the  back  of  the  petition  In- 
advertently. The  suit  was  prosefuted  to 
a  judgment,  and  the  parties  directly  inter- 
ested interposed  no  objections.  The  de- 
fendants In  role  have  no  Intinvst  in  oppos- 
ing the  want  of  the  signatures  to  the  peti- 
tion. The  judgment  was  not  nbHoIiitely 
null  and  void,  and  co.uid  not  be  uttueked 
collaterally.  We  do  not  Intimate  even 
that  it  was  relatively  nail,  as  the  want  ol 
the  ttizuaturo  to  the  petition  was  cured  by 
the  Judgment.  The  immediate  parties  to 
the  suit  only  could  urge  the  objection  now 
opposed  by  defendants  in  rule.  It  is  also 
urged  that  there  was  no  Inventory  of  the 
property  to  be  partitioned,  and  no  experts 
appointed, to  show  that  it  was  indivisible 
in  kind.  Rev.  avll  Code,  art.  1»3U,  provides 
that  when  the  property  is  indivisible  by 
its  nature,  or  when  it  cannot  be  cun- 
venfently  divided,  the  Judge  shall  order, 
at  the  Instance  of  one  of  the  heirs,  on 
proof  of  either  of  these  facts,  that  It  be 
sold  at  public  anctloo,  etc.  Rev.  Civil  Code, 
art.  1340,  says:  "It  la  said  that  a  thing 
cannot  be  conveniently  divided  when  a 
diminution  of  its  value,  or  loss  and  Incon- 
venience of  one  of  the  owners,  would  be 
the  consequence  of  dividing  it."  It  ap- 
peara  from  the  record  the  party  who  held 
the  property  incommon  with  tbeabsentee 
was  not  an  heir,  and  that  it  was  the  o^ly 
property  he  owned  in  Indlvlslon  with  him. 
An  Inventory  was  therefore  unnecessary. 
It  Is  to  be  presumed  that  before  the  order 
to  sell  the  property  at  public  auction  was 
rendered  the  Judge  had  snfflcient  evidence 
before  hini  to  satisfy  hfm  that  the  proper- 
ty could  not  be  conveniently  divided  In 
kind.  The  averments  in  the  petition  as 
to  the  small  amount  of  interest  owned  by 
the  absentee  in  the  property  would  Indi- 
cate that  the  judge  who  gave  the  order 
was  satisfied  on  this  point.  Itlstheretore 
ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  annulled, 
avoided,  and  reversed,  and  it  is  now  or- 
dered that  the  relief  prayed  for  be  grant* 
ed,  and  the  rule  herein  be  made  atnolnte; 
appellees  to  pay  costs. 
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